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LEGATEES  AND  DISTRIBUTEES. 

By  Charlbs  C.   Moore. 

I.   TlBX  DXBTBIBtrTEI  A8  HSBIDT  TTSXD  SBFIHSD,  2. 

IL   ACTIOn  BT  LBOATEIB  AVD  DIBTBIBTTTESS^  2. 

1.  Against   Others  than   Personal  Representatives   to  Recover 

AssetSy  2. 
0.  Capacity  to  Sue —  General  Rule  and  Exceptions^  2. 

b.  Parties^  5. 

c.  Declaration^  Complaint ^  or  Bill^  7. 

d.  Objection  for  Incapacity  to  Sue,  8. 
^*  Judgment  or  DecreCy  9. 

2.  Against  Personal  Representatives  to  Recover  Legacies  or  Dis^ 

tributroe  Shares^  9. 
a.  At  Common  Law^  9. 


(i)  For  a  Legdcyy  9. 
0      " 


2)  For  a  Distributive  Share^  10. 

b.  By  Statute^  10. 

c.  In  Equity y  u. 

m  Acnon  AeAiBBT  Lboatsbb  avb  DniBiBimia^  ii. 

I.  By  Creditors y  11. 

a.  At  Common  Law,  11. 

b.  In  Equity^  u. 

c.  By  Statute y  14. 

a.  By  Personal  RepresentcUives,  16. 

a.  To  Recover  Overpayment  or  Payment  Made  by  Mis- 

take,  16. 

b.  On  Refunding  Bond^  17. 

CROSS-REFERENCES. 

As  to  Proceedings  in  Probate  Courts  y  for  Payment  of  Legcuies  and  Dis^ 
tributroe  Shares,  see  article  PROBATE  AND  ADMIN- 
ISTRA  TION. 

13  Encyc.  PI.  &  Pr.  —  i  1  Volume  XIII. 


Term  Dittrlbatee.  LEG  A  TEES  AND      Aetioni  by  Legateet,  tto. 

As  to  Suits  in  Equity  Against  Personal  Representatives  to  Recover 

Legacies    or  Distributive   Shares^   see    article    PROBATE 

AND  ADMINISTRA  TION. 
Actions  By  and  Against  Executors  and  Administrators  Generally^ 

see  article  EXECUTORS  AND  ADMINISTRA  TORS, 

vol.  8,  p.  650. 
Actions  on  Administration  BondSy  see    article  EXECUTORS 

AND  ADMINISTRATORS,  vol.  8,  p.   717  <?/  seg. 
See   also   the    title    HEIRS  AND   DEVISEES,    vol.    10, 

p.  20. 

L  TXBX  DiBTBiBTTTEE  AS  HsBEiH  TTsxD  DsmrsD.  — The  term 
"  distributee"  as  used  in  this  article  denotes  one  who  by  statute 
is  entitled  to  a  share  in  the  personal  estate  of  an  intestate,  and 
therefore  in  many  instances  includes  the  widow.  The  term  is 
occasionally  used  interchangeably  with  "  next  of  kin." 

U  Actions  bt  Lxgatseb  akd  Dibtbibtttesb  —  1.  Againit  Others 
than  Personal  Bepresentatives  to  Becover  Assets  —  a.  Capacity  to 
Sue  —  General  Rule  and  Exceptions.  — tiw  oen«na  Bnie  it 

that  a  legatee  or  distributee  cannot  sue  either  at  law  or  in  equity 
to  recover  personal  assets  of  the  estate,  and  that  only  an  admin- 
istrator or  executor  of  the  decedent  can  maintain  such  a  suit.^ 

1.  Alabama,  —  Sullivan  v,  Lawler,  72  )fCentucky.  —  Sneed  v,  Ewing,  5  J.  J. 

Ala.  74;  Gardner  v,  Gantt,  19  Ala.  668;  Marsh.  (Ky.)  482;  Munsell  v,  Bartlett, 

Dugger  V.  Tayloe,  60  Ala.  504;  Wood  v,  6  J.  J.  Marsh.  (Ky.)  20;  Murden  v.  Ever- 

Cosby,  76  Ala.  557;  Lockhart  v.  Cam-  age,  7,  J.  J.  Marsh.  (Ky.)  620;  Brunk  v. 

eron,  29  Ala.  355;  Marshall  v.  Gayle,  Means,  11  B.  Mon.  (Ky.)2i4;  McChord 

58  Ala.  284;  McCaa  v,  Woolf,  42  Ala.  v.  Fisher,  13  B.  Mon.  (Ky.)  193;  Wood- 

389;  Moore  v.  Lewis,  21  Ala.  580;  Miller  yard  v.  Threlkeld,  1  A.  K.  Marsh.  (Ky.) 

V.  Eatman,   11   Ala.   6og;    Woolen   v.  10;    Coons  v.   Nail,  4  Litt.  (Ky.)  263; 

Steele,  98  Ala.  254;  Alabama  Gold  L.  Wiggins  v.  Cracraft,  (Ky.  1897)  40  S. 

Ins.  Co.  V.  Cobb,  57  Ala.  547.  W.   Rep.  907;  Suit  v,  Crawford,  (Ky. 

Arkansas,  —  Whelan  v,  Edwards,  31  1897)  38  S.  W.  Rep.  500. 

Ark.  723 ;  Pryor  v.  Rybum,  16  Ark.  671 ;  Maim.  —  Caleb  v.  Hearn,  72  Me.  231. 

Worshamv.  Field,  18  Ark.  447:  Lemon  Maryland. — Neale  v,    Hagthrop,   3 

V.   Rector,    15   Ark.  436;    Anthony  v.  Bland  (Md.)  551;    Hagthorp  v.  Hook,  i 

Peay,  18  Ark.  24.     Compare  Graves  v.  Gill  &  J.  (Md.)270;  Smith  t^.  Wilson,  17 

Pinchback,  47  Ark.  470.  Md.  '460;  Cecil  v.  Clarke,  17  Md.  508; 

Connecticut.  —  Tabcr  v.  Pack  wood,   I  Alexander  v.  Stewart,  8  Gill  &  T.  (Md.) 

Day  (Conn.)  150;  Roorback  v.  Lord,  4  226;  Rockwell  v.  Young,  60  Md.  563. 

Conn.  347.  Michigan.  —  CuUen    v.    O'Hara,     4 

Georgia,  — Worthy  v.  Johnson,  8  Ga.  Mich.  132;  Hollowell  v.  Cole,  25  Mich. 

236;    Murphy  v.   Pound,  12  Ga.   278;  345;  Palmer  v.  Palmer,  55  Mich.  293; 

King  V,  King,  42  Ga.  512;  Morgan  v,  Bourget  v.  Monroe,  58  Mich.  563.     See 

Woods,  69  Ga.  599;  Mason  v,  Atlanta  also  Hillman  v.  Schwenk,  68  Mich.  297. 

Fire  Co,  No.  i,  70  Ga.  604.  Mississippi,  —  Marshall   v.    King,  24. 

Illinois.  —  Hickox  v.  Frank,  102  III.  Miss.  86. 

660;  McLean  County  Coal  Co.  v.  Long,  Missouri, — Naylor  v.  Moflfatt,  29  Mo. 
I  111.  617;  Neubrechtv.  Santmeyer,  50  *  126;  State  v.  Moore.  18  Mo.  App.  409; 

11.  74.  McMillan  v.  Wacker,  57  Mo.  App.  220; 

Indiana. — Finneganv.  Finnegan,  125  State  v.  Fulton,  35  Mo.  323;  Becraft  v, 

Ind.  264;  Begien  v.  Freeman,  75  Ind.  Lewis,  41  Mo.  App.   546;  Griswold  v, 

398;  Fillingin  v.  Wylie,  3  Ind.  163;  Fer-  Mattix,  21  Mo.  App.  282. 

fuson  V.  Barnes,  58  Ind.  169;  Pond  v,  Nebrt^ska,  —  Cox  v.  Yeazel,  49  Neb. 

weetser,  85  Ind.  144.     See  also  Mani-  343. 

fold  V,  Jones,  117  Ind.  aia.  New  Jersey.  -^Sh^y^r  v.  Shaver,  i  N» 
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But  8ev«na  Szoepti<ms  to  Thii  Bnle  are  as  well  established  as  the  rule 

itself,*   these  exceptions  being  based  upon  the   principle  that 

J.   Eq.  437.     See  also  Cohen  v.  Moss,  Wisconsin.  —  Melms  v.    Pfister,    59 

(N.  J.  1894)  29  All.  Rep.  194;  Harrison  Wis.  192. 

tr.  BLighter,  11  N.J.  Eq.  389.  United  States. — Allen   v.  Simons,    i 

New  York. — Jenkins  v.  Freyer,  4  Curt.  (U.  S.)  122. 
Paige  (N.  Y.)47;  Beecher  v.  Crouse,  19  *'  The  debts  due  to  the  estate  cannot 
Wend.  (N.  Y.)  306;  Woodin  v.  Bagley,  be  collected  in  the  name  of  the  heirs 
13  Wend.  (N.  Y.) 453;  Peck  v.  Richard-  or  next  of  kin;  they  cannot  in  that 
son,  12  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  character  even  sustain  a  suit  in  equity 
310,  holding,  however,  that  where  not  for  the  recovery  of  personal  property 
only  a  recovery  is  sought,  but  also  a  belonging  to  the  intestate,  although  ex- 
distribution  of  the  estate,  the  next  of  clusively  entitled  to  the  beneficial  in- 
kin  are  proper  though  not  necessary  terest'  therein.  They  must  take  out 
parties  plaintiff  with  the  personal  rep-  letters  of  administration  and  sue  in 
resentative.  that  capacity.*'     Woodin  v.  Bagley,  13 

North    Carolina.  —  Shaw  v.  Shaw,  i  Wend.  (N.  Y.)  456. 

Murph.  (N.  Car.)  334;  Holmes  v.  Hall,  ''  The  rule  is  that  a  suit  cannot  be 

3  Dev.  L.  (N.  Car.)  98;  Nance  v.  Pow-  maintained  for  a  legacy  until  the  will 

ell,  4  Ired.  Eq.  (N.  Car.)  297;  Davidson  has  been  admitted  to  probate."     Moore 

V.  Potts,  7  Ired.  Eq.  (N.  Car.)  272;  Var-  v.  Lewis,  21  Ala.  580. 

ner   v.    Johnston,    112    N.   Car.    570;  In  Graveley  v.  Graveley,  84  Va.  145, 

Daughtry  v.  Hayne,  i  Law  Repos.  (N.  it  was  held  that  an  administrator  and 

Car.)  480;  Grant  v.  Bell,  87  N.  Car.  34.  the  next  of  kin  could  not  properly  join 

Ohio.  —  Davis  v.  Corwine,  25  Ohio  St.  as  plaintiffs  in  a  bill  in  equity  to  collect 

668,   distinguishing  Taylor   v.  Huber,  money  due  the  estate.     To  the  same 

13  Ohio  St.  288.  point,   see    Thurman    v.    Shelton,    10 

Pennsylvania.  —  Linsenbigler        v.  Yerg.  (Tenn.)  383. 

Gourley,  56  Pa.  St.  166;  Lee  v.  Wright,  Qualifloatloii  of  the  Bnle.  —  Where  the 

1  Rawle  (Pa.)  149;  Lee  v.  Gibbons,  14  personal  representative  makes  a  final 
S.  &  R.  (Pa.)  no.  settlement  of  his  account  in  the  proper 

South     Carolina,  —  Richardson     v.  forum,  and  upon  his  discharge  turns 

Cooley,  20  S.  Car.  347;  Farley  v.  Far-  over  their  shares  to  the  distributees  as 

ley,  I  McCord  Eq.  (S.  Car.)  506;  Davis  administered  assets  —  such  as  promis- 

V.  Rbame,  i  McCord  Eq.  (S.  Car.)  191 ;  sory  notes  —  it  is  obvious  that  the  dis- 

Bradford  v.  Felder,  2  McCord  Eq.  (S.  tributees  may  sue    for  the    same    in 

Car.)  168;  Kaminer  v.  Hope,  9  S.  Car.  their  own  names  without  the  appoint- 

253;    Gregory  v.  Forrester,  i  McCord  ment  of  9Si  2k6.m\nistnL,ioT  de  bonis  non^ 

Eq.(S.  Car.)3i8;  M'Vaughters  t^.  Elder,  the  decedent's  debts  being  all  paid  or 

2  Brcv.  (S.  Car.)  307.  barred.     Suit  v.  Crawford,  (Ky.  1897) 
South  Dakota.  —  Trotter  v.   Mutual  38  S.  W.  Rep.  500.    See  also  Wooten  v. 

Reserve  Fund  L.  Assoc,  9  S.  Dak.  596.  Steele,  98  Ala.  232. 

Tennessee.  —  Thurman  v,  Shelton,  10  1.  In  Alabama,  the  court,  after  stating 

Yerg.  (Tenn.)  383;  Brandon  v.  Mason,  the  general  rule,  proceeded  as  follows: 

1  Lea  (Tenn.)  615;  Trafford  v.  Wilkin-  "  The  exception  to  this  general  rule  is 
son,  3  Tenn.  Ch.  449;  Ketchum  v.  Dew,  that  a  court  of  equity  possesses  the 
7  Coldw.  (Tenn.)  532;  Brown  v.  Bibb,  power  to  dispense  with  the  necessity  of 

2  Coldw.  (Tenn.)  434;  Alexander  v.  an  administration  on  proper  averments 
Espy,  6  Humph.  (Tenn.)  157.  being  made  in  the  bill,  accompanied  by 

Texas.  —  Patton  v.  Gregory,  21  Tex.  proof,  that  such  administration  would, 

513;    Lacy  V.   Williams,   8  Tex.   182;  if  granted,  be  a  *  useless  ceremony.' " 

Moore  v.  Morse,  2  Tex.  400;  Rogers  v. .  Sullivan  v.  Lawler,  72  Ala.  76  [citing 

Kennard,    54    Tex.    30;    Giddings  v.  Plunkett  v.  Kelly,  22  Ala.  655].     See 

Steele,  28  Tex.  732.  also  Wooten  v.  Steele,  98  Ala.  252. 

Vermont.  —  See  Ewing  v.  Griswold,  "When   an   estate  is  entirely    free 

43  Vt.  400.  from  debt,  and  the  only  office  of  an  ad- 

Virginia.  —  Graveley  v.  Graveley,  84  ministration  would  be  the  reduction  of 

Va.  145.  the  assets  to  possession  and  distribu- 

JVashington.  —  Lawrence  v.  Belling-  tion,  the  administration  is  deemed  a 

ham  Bay,  etc.,  R.  Co.,  4  Wash.  664;  *  useless  ceremony,'  and  it  has  long 

Balch  V.  Smith,  4  Wash.  4J97.  been  the  practice  of  courts  of  equity  in 
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where  the  circumstances  are  such  that  the  reason  of  the  rule  ceases, 
the  rule  itself  should  cease. 

this  state  to  dispense  with  it,  entertain-  Daris,  loo  Ind.  369;  Holzman  v,  Hib- 

Ing  suits  by  the  next  of  kin."     Mc-  ben,  100  Ind.  338:  Walpole  v.  Bishop,  31 

Ghee  v.  Alexander,  104  Ala.  120  [cttin^  Ind.  156;  Mitdiell  v.  Dickson,  53  Ind. 

Cooper    V.     Davison,     86    Ala.     367;  no;  Moore  v.  Monroe  County,  59  Ind. 

Wright  r.  Robinson,  94  Ala.  479].     See  516;  Douglass  v.  McCarer,  80  Ind.  91; 

also  Sullivan  v.   Lawler,  72  Ala.  68;  WiUiams  v.  Riley,  88  Ind.  990;  Schnei- 

Alexander  V.  Alexander,  70  Ala.  212;  der  v.  Piessner,  54  Ind.  524;  Salter  v. 

Jones  V.  Brevard.  59  Ala.  499.  Salter,  98  Ind.  522. 

By  section  2564  of  the  code,  a  widow  For  a  case  holding  that  the  claim 
of  the  deceased  owner  of  a  note  may  sued  on  was  not  a  part  of  the  estate, 
sue  upon  the  same  by  virtue  of  her  but  a  promise  made  to  the  decedent  in 
right  as  widow  to  claim  the  note  as  ex-  favor  of  the  plaintiff,  so  that  the  gen- 
em  pt,  without  averment  and  proof  of  eral  rule  did  not  apply,  see  Waltz  v. 
the  prior  selection  of  the  note  as  ex-  Waltz,  84  Ind.  403. 
empt  property  in  the  mode  prescribed  In  Iowa,  the  mere  fact  that  no  admin- 
by  the  statute.  Howie  v,  Edwards,  istrator  of  an  estate  has  been  appointed 
113  Ala.  187.  after  considerable  lapse  of  time  does 

In  AricMMM,  it  seems  that  where  an  not  confer  upon  the  heirs  of  the  in- 

administrator  dies  after  fully  settling  testate   the  property  in   the   personal 

the  estate  and  paying  all  the  debts,  the  effects  of  the  deceased,  nor  enable  them 

distributees  are  the  real  parties  in  in-  to  maintain  suit  in  their  own  name,  on 

terest,  and  may  sue  to  recover  assets  of  a  promissory  note  forming  a  part  there- 

the  esute.    Crane  v.  Crane,  51  Ark.  of.      Baird  v.   Brooks,    65    Iowa   40. 

287.  But  if  it  were  shown  that  there  were  no 

In  Gsorgia,  "  the  general  rule  un-  debts  against  the  esute,  and  that  the 
doubtedly  is  that  creditors  and  heirs  can  period  fixed  for  granting  letters  of  ad- 
sue  only  through  the  legal  representa-  ministration  had  expired,  it  seems  that 
tive;'*  the  exception  is  where  there  is  the  right  of  the  heirs  to  the  proceeds  of 
**  collusion,  insolvency,  unwillingness  the  note  would  be  protected  and  en- 
to  collect  the  assets,  or  some  other  forced.  Haynes  v.  Harris,  33  Iowa 
special  facts  to  warrant  it."  Worthy  v.  516;  Phinny  tr.  Warren,  52  Iowa  332; 
Johnson,  8  Ga.  236  [citing  Gilbert  v.  Murphy  v.  Murphy,  80  Iowa  740. 
Thomas,  3  Ga.  575I,  and  the  same  And  so  where  all  the  debts  and  costs 
language  is  used  in  Morgan  v.  Woods,  of  administration  have  been  paid  and 
69  Ga.  599.  the  administrator  discharged,  the  dis- 

In  Drummond  v.  Hardaway,  21  Ga.  tributees  have  the  sole  right  to  sue  for 

433,  it  was  held  that  where  there  were  the  collection  of  a  claim  due  the  estate, 

no  creditors  of  the  estate,  the  equitable  Jordan  v,  Hunnell,  96  Iowa  334. 

title  in  a  debt  due  the  decedent  was  The   question   whether  the  remedy 

sufficient  to  sustain  a  bill  in  equity  by  against  the  debtor  is  at  law  or  in  equity 

the  next  of  kin  against  the   debtor,  in  such  cases  was  left  undecided  in 

See  also  Jonekin  v.  Holland,  7  Ga.  590.  Phinny  v,   Warren,   52  Iowa  332,   an 

In  IndJima,  the  next  of  kin  or  legatees  equitable  action,   the  defendants  not 

may  sue  to  recover  the  choses  in  action  complaining. 

or  personal  assets  of  the  estate  when  In  Ifanwi,  where  all  the  debts  due 

there  are  no  creditors  of  the  estate  and  from  an  estate  have  been  paid,  and  a 

no  administration  has  been  granted,  final  settlement  has  been  made  and  ap- 

and  the  decedent  left  no  widow,  or,  if  proved  by  the  probate  court,   a  dis- 

he  did,  she  has  relinquished  her  in-  tributee  can  maintain  an  action  in  his 

terest  in  the  estate.     In  order  to  main-  own  name  upon  a  note  given  to  the  in- 

tain  the  suit  it  is  essential  that  all  the  testate  and  uncollected  by  the  adminis- 

foregoing  facts  exist.    State  v.  Sanders,  trator.     Humphreys  v.  Keith,  11  Kan. 

90  Ind.  421;    Begien  v.    Freeman,  75  108. 

Ind.  398;  Brown  v,  Critchell,  iro  Ind.  So    where   a  foreign    administrator 

31;  Gale  V.  Corey,  112  Ind.  39;  Bowen  authorized  by  the  laws  of  Kansas  to  sue 

V.  Stewart,  128  Ind.  515;   Holland  v.  in  that  state  refused  to  bring  suit  to 

Holland,     131     Ind.     196;      Brunson  enforce  a  valid  claim  in  favor  of  the 

V,  Henry,  140  Ind.  455 ;  Langsdale  v,  estate,  the  distributees  were  allowed  to 

Woollen,  99  Ind.   575;   Humphries  v,  sue  in  their  own  names,  making  the  ad« 
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b.  Parties.  —  All  those  entitled  to  a  legacy  or  distributive: 

ministrator    one    of    the    defendants,  by  the  next  of  kin  could  not  be  sus- 

Ravenscraft  v.  Pratt,  22  Kan.  20.  tained  against  a  demurrer,  even  though 

In  Kantaekj  it  was  held  that  after  it  alleged  that  there  were  no  debts  or 
twenty  years  the  presumption  is  that  no  administration  on  the  estate.  Shaver 
debts  remain  against  the  decedent's  z/.  Shaver,  i  N.  J.  Eq.  437. 
estate,  and  if  the  distributees  have  re-  In  Hew  York  it  was  held  that  a  legatee 
ceived  the  money  due  on  a  mortgage  of  specific  securities  under  a  will  pro- 
or  have  a  judgment  for  it,  they  will  not  bated  onl^  in  another  state  could  main- 
be  decreed  to  pav  it  to  the  adminis-  tain  a  suit  in  his  own  name  to  recover 
trator.  Breckinridge  v.  Waters,  4  Dana  the  securities  against  a  party  holding 
(Ky.)620.  them  in  New  York  state,  where  the  ex- 

i^  wiwhig^n^  where  there  were  no  ecutor  gave  his  express  consent  or 
outstanding  debts  against  the  estate  of  where  there  were  no  debts  payable  out 
which  the  executrix  was  the  sole  dev-  of  the  property;  and  that  a  statement 
isee  and  legatee,  it  was  held  that  she  in  the  complaint  that  the  foreign  ex- 
might  sue  individually  and  in  her  own  ecutor  had  closed  the  duties  of  his 
right  to  recover  a  debt  due  to  the  estate,  trust  and  been  discharged  sufficiently 
Ewers  v.  White,  (Mich.  1897)  72  N.  W.  showed  his  assent  that  the  action 
Rep.  184.  should  be  brought  by  the  legatee.     Sere 

&  MiMlMlppi,  "  if  there  be  no  valid  v.   Coit,   5  Abb.    Pr.  (N.  Y.  Supreme 

enforceable  claims  outstanding  in  favor  Ct.)  481. 

of   ct  editors,   then  the  heir    and   dis-        Trover  will  lie  by  one  entitled  to  per- 

tributee  may  sue  in  chancery  [without  sonal  estate  as  next  of  kin  where  it  is 

administration]  to  recover  the  personal  not  shown  that  administration  has  been 

effects  of  the  deceased  and  compensa-  granted  to  any  one  and  where  the  right 

tion  and  hire  for  their  use."     Ricks  v,  of  the  plaintiff  to  the  property  claimed 

HilUard,  45  Miss.  359.  has  been  admitted  by  the  defendant. 

They  may  likewise  sue  in  chancery  Hyde  v.  Stone,  7  Wend.  (N.  Y.)  354. 

to  recover  property  belonging  to  their  This  case  has  been  commented  on  in 

ancestor  when  there  has  been  an  ad-  several  cases    in  other  states,  and  is 

ministration  which  has  been  finally  set-  invariably  explained    substantially  in 

tied  and  the  personal    representative  the  language  of  the  Supreme  Court  of 

discharged.     Hill  v.  Boy  land,  40  Miss.  Michigan  in  CuUen  v,  O'Hara,  4  Mich. 

618.     Or  where  there  has  been  no  ad-  132,   as  follows:    **  Undoubtedly   that 

ministration    in   Mississippi,    and    no  case  was  correctly  decided  upon  its  own 

debts  are  shown.     Wood  v.  Ford,  29  peculiar   circumstances.     The  admis* 

Miss.  57;  Manly  v,  Kidd,  33  Miss.  141;  sions  of  the  defendant  rendered  other 

Watson    V.   Byrd,   53  Miss.  480.     See  proof  of  the  plaintiff's  title  unnecessary, 

also  McRea  v.  Walker,  4  How.  (Miss.)  We  do  not  regard  the  case  as  deciding 

455.  that  the  next  of  kin  have  any  right  to 

In  XiMOTixi  it  was  held  that  no  one  the  possession  of  the  personal  property 
but  an  administrator  could  sue  unless  of  an  intestate  before  administration 
the  probate  court  dispensed  with  an  and  distribution,  and  if  it  did  we  should 
administration.  McMillan  z/.  Wacker,  be  compelled  to  disregard  it  as  contrary 
57  Mo.  App.  220.  See  also  Adey  v.  to  well-settled  principles." 
Adey,  58  Mo.  App.  408.  But  it  seems  InVorthCaroUnait  was  held  in  Nance 
that  the  distributees  are  the  only  proper  v.  Powell,  4  Ired.  Eq.  (N.  Car.)  303, 
parties  to  collect  a  demand  due  the  that '*  legatees,  next  of  kin,  and  credit- 
estate  which  was  omitted  from  the  ors  of  a  deceased  person  can  only  file  a 
inventory,  and  after  the  administrator's  bill  against  a  debtor  to  the  deceased,  or 
discharge  on  final  settlement.  Goebel  his  trustee,  by  charging  collusion  be- 
V.  Foster,  8  Mo.  App.  443.  tween  the  debtor  or  trustee  and    the 

In  V«hraaka,  where  the  estate  owes  no  personal  representative,  or  some  other 

debts  and  there  has  been  no  adminis-  peculiar  circumstances  which   give   a 

trator,  or  the  administration  has  been  right  to  the  legatees,  next  of  kin,  or 

closed,  the  next  of  kin  may  maintain  creditors,  to  bring  that  suit  which  the 

an  action  to  recover  a  debt  owing  to  personal     representative     might    and 

the  estate.     Cox  v.  Yeazel,  49  Neb.  343,  ought  to  have  brought.     Collusion  is 

citing  many  authorities.  the  usual  foundation  of  such  a  bill,  and 

In  V«ir  Jtrsqr  it  was  held  that  a  bill  without  it  or  some  equivalent  ground^ . 
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share,  and  the  personal  representatives  of  such  as  are  dead,  should 

as  the  inBoWencyof  the  executor  or  the  pell,  4  Tex.  187;  Northcraft  v.  Oliver, 

like,  it  will  not  lie/'     GHng  Doran  v.  74  Tex.  162. 

Simpson,  4  Ves.  Jr.  665 ;  Troughton  v.  To  Presenroihs  Property.  —  If  the  prop- 

Binkes,  6  Ves.  Jr.  573;  Alsager  t/.  Rowr  erty  was  likely  to  be  wasted,  destroyed, 

ley,  6  Ves.  Jr.  748.  or  carried  beyond  the  jurisdiction  of 

On  the  other  hand,  where  the  ex-  the   court,  before  a  legal  representa^ 

ecutor  was  insolvent  and    manifestly  tive  had   been   constituted   or  before 

under  the  power  of  the  debtor,  and  that  he  could  enforce    his    rights    in    the 

power  was  coUusively  exercised  to  the  ordinance,  equity  would  interfere  at  the 

injury  of  the  legatees,  they  were  held  suit  of  legatees  or  distributees  to  pre- 

entitled  to  have  an  account  against  the  vent  the  wrong.     Moore  v,  Morse,   3 

debtor.    Spack  v.  Long,  2  Dev.  &  B.  Tex.  400;  Richardson  v,  Vaughan,  86 

£q.  (K.  Car.)  60;  Fleming  z^.  McKesson,  Tex.  93;  Calhoun  v.  King,  5  Ala.  523; 

3  Jones  Eq.  (N.  Car.)  316.  Hansford    v.    Elliott,    9    Leigh  (Va.) 

In  Penmylvaaia  administration  is  not  99. 

necessary  to  enable  a  distributee  to  take  Collusion.  —  **  It  is  true  that  after  an 

title  to  personal  property  where  there  administrator  has  been  appointed,  if  he 

are  no  creditors  and  only  one  heir.     He  colludes  with  a  debtor  to  the  estate,  a 

Hege's  Estate,  12  Lane.  L,  Rev.  (Pa.)  court  of  equity  will  allow  a  distributee 

105.  having  an  interest  in  the  estate  to  sue 

la  South  Dakota,  if  an  administrator  the  administrator  and  the  debtor,  and 

refuses  to  bring  an  action  upon  a  claim  compel   the  latter  to  pay  the  debt." 

due  the  estate,  the  heirs  or  others  in-  Per  Curtis,  J.,  in  Allen  v,  Simons,  i 

terested  in  the  collection  may  sue,  mak-  Curt.  (U.  S.)  122. 

ing  the  administrator  and  the  debtor  Collusion  between  the  debtor  and  per<» 

parties.     Trotter    v.    Mutual   Reserve  sonal  representative  was  recognized  as 

rund  L.  Assoc,  9  S.  Dak.  596.  constituting  an  exception  to  the  rule  in 

In  Tenneisee  distributees  may  sue  in  Trotter    v.  Mutual  Reserve   Fund   L. 

equity  to  recover  personal  assets  with-  Assoc,    9    S.    Dak.    596;    Dugger    v, 

out  the  intervention  of  an  administra-  Tayloe,     60    Ala.     504;     Wiggins     v, 

tion  where  it  affirmatively  appears  that  Cracraft,  (Ky.  1897)  40  S.  W.  Rep.  907; 

there  are  no  debts  against  the  estate.  Evans  v,  Evans,  23  N.  J.  Eq.  71;  Long 

Hurt  V.  Fisher,  96  Tenn.  570.     See  also  v.  Majestre,  i  Johns.  Ch.  (N,  Y.)  202; 

Christian  v,  Clark,  10  Lea  (Tenn.)  630;  Lacy  v.  Williams,  8  Tex.  182. 

Smith  V.  Gooch,  6  Lea  (Tenn.)  536.     Or  Distrihntion  by  Agreement  Without  an 

where  the  personal  representative  by  Administration.  —  In  many  cases  it  has 

collusion  with  the  debtor  refuses  to  sue  been  held  that  those  who  are  entitled  to 

him,  is  insolvent,  and  the  debt  is  about  the  whole  of  the  personal  estate,  if  they 

to  be  lost.     Mason  v.  Spurlock,  4  Baxt.  be  of  full  age,  may  agree  among  them- 

(Tenn.)  554.  selves  to  a  division  of  the  estate  where 

In  Texas  the  right  of  the  distributees  there  are  no  debts  to  pay,  and  that  by 
to  sue  is  liberally  construed  in  their  such  division  the  interest  in  the  per- 
favor.  Patton  v.  Gregory,  21  Tex.  513,  sonal  effects  passes  to  them  respectively 
holding  that  where  an  administrator,  as  agreed  upon,  so  as  to  enable  them  to 
after  the  lapse  of  nearly  six  years,  re-  sue  without  the  appointment  of  an  ad- 
fused  to  bring  suit  for  property,  the  dis-  ministrator.  Bridgman  v.  St.  Johns- 
tributees  could  maintain  a  suit.  bury,  etc,   R.  Co.,  58  Vt.   198,  which 

And  where  there  is  no  administration  was  a  suit  in  equity,  the  court  holding 
for  a  period  of  four  years  after  the  de-  that  an  action  at  law  could  probably 
cedent's  death,  or  the  administration  be  brought  only  in  the  name  of  an  ad- 
has  been  closed  or  is  presumed  to  be  ministrator.  See  also  the  following 
closed,   leaving  no  outstanding  debts  cases: 

against  the  estate,  the  distributees  may  Alabama,  —  Ferryman   v,   Greer,    39 

sue  for  and  recover  the  property  of  the  Ala.  133;  McCaa  v,  Woolf,  42  Ala.  389. 

estate.     Blair  v,  Cisneros,  10  Tex.  34;  Arkansas.  —  Rainwater  v.  Harris,  51 

Richardson  v.  Vaughan,   86  Tex.  93;  Ark.  401. 

Webster  v.  Willis,  56  Tex.  468;  Gid-  Indiana, — Bowen  v.  Stewart,  128  Ind, 

dings  V,  Steele,  28  Tex.  732;  Murphy  v,  507;  Martin  v.  Reed,  3oInd.  218,  which 

Menard,   14   Tex.    62;     Easterling    v,  was  a  suit  in  equity. 

Blythe,  7  Tex.  aio;  Mclntyre  v.  Chap-  Michigan,  —  Needham  v.  GilletC  39 

6  Volume  XIII. 


AMmiM  hy  Lo^teM               DISTRIBUTEES.  and  Distributaeik 

ordinarily  be  made  parties  on  one  side  or  the  other/  but  if  one 
alone  sues  and  under  code  procedure  the  objection  be  not  raised 
by  demurrer  or  answer,  the  xlefect  is  waived.*  Where  collusion 
of  the  personal  representative  is  charged,  he  is  properly  made  a 
codefendant  with  the  party  liable  to  the  estate.' 

c.  Declaration,  Complaint,  or    Bill.  —  It  is  absolutely 

Mich.   574;    Foote  v.  Foote,  61  Mich,  there  being  no  debts  against  the  estate, 

181,  an  excellent  case.  and  twenty  years  having  elapsed  since 

Mississippi.  —  Kilcrease    v.    Shelby,  the  transaction  without  complaint  by 

23  Miss.  161.  any  one.     The  case  is  cited  with  ap- 

Missouri.  —  McCracken  v,  McCaslin,  proval  in  Ewers  v.  White,  (Mich.  1897) 

50  Mo.  App.  85.  72  N.  W.  Rep.  184. 

New  Hampshire,  —  Parker  r.  Moore,  Where  There  Are  Creditors. — ^"'So  long 

59  N.  H.  454;  George  v.  Johnson,  45  N.  as  there  is  a  single  creditor  he  has  a 

H.   456;    Hibbard   v,  Kent,  15  N.   H.  right  to  demand  that  the  estate  shall  be 

516.  settled  in  the  mode  prescribed  by  the 

Ohio.  —  Williams    v.    Pope,    Wright  statute,  and  that  the  person  handling 

(Ohio)  406,  holding  it  to  be  enforceable  the  assets  shall  give  bond  securing  the 

in  equity.  proper    application  of  the  funds  that 

Pennsylvania,  —  Rapp*s    Estate,     13  may  come  into  his  hands. *'     Bowen  t/. 

Pa,  Co.  Ct.  Rep.  609;  Sharp's  Estate,  5  Stewart,  128  Ind.  507. 

Lane.   L.    Rev.   (Pa.)  176:    Guthrie  v,  1.  Jones   v.    Brevard,    59  Ala.    502; 

Kerr,  85  Pa.  St.  303;  Palethorp*s  Estate,  Marshall  v,  Gayle,  58  Ala.  284;  Miller 

168  Pa.  St.  98;  Re  Hege's  Esute,  12  v,   Eatman,    11    Ala.   609;    Phinny   v. 

Lane.  L.  Rev.  (Pa.)  105.  Warren,  52  Iowa  332,  where  the  court 

Vermont,  —  Babbitt  v,  Bowen,  32  Vt.  remarked  that  the  note  on  which  suit 

437;    Taylor  v,   Phillips,   30  Vt.  238;  was  brought  by  the  distributees  was 

Reed  v.  Reed,  56  Vt.  492.  their    joint    property;       Brandon    v. 

United  States,  —  Allen  v,  Simons,  x  Mason,  I   Lea  (Tenn.)  615;  Trotter  v. 

Curt.    (U.    S.)    122,   holding  that   the  Mutual  Reserve  Fund  L.  Assoc,  9  S. 

agfreement  cannot  be  enforced  in  equity  Dak.  596;  Lee  v.  Gibbons,  14  S.  &  R. 

nnless  it  clearly  appears  that  there  are  (Pa.)  105. 

no  creditors  to  be  protected.  Thus,  in  Salter  v,  Salter,  98  Ind.  522, 

Likewise  a  sole  distributee,  where  it  where  the  debtor  defendant  was  him. 

is  conclusively  shown  that  there  are  no  self    a    distributee,    such    other    dis- 

debts  proved  or  to  be  proved  against  tributees  as  refused  to  join  in  the  action 

the  estate,  may  dispose  of  the  property,  were  made  codefendants. 

and  an  administrator  subsequently  ap-  XnltifKrioiunefB.  —  A  bill  is  not  muU 

pointed  cannot  recover  it.     Cooper  v,  tifarious  because  it  alleges  title  to  the 

Hayward,  (Minn.  1898)  74  N.   W.  Rep.  same  fund  in  two  different  rights,  ta 

152.  wit,  as  administrator  and  as  next  of 

Where    distribution    by    agreement  kin.     Fairly  v.  Priest,  3  Jones  Eq.  (N. 

among  all  interested   is  executed  an  Car.)  21.     But  an  administrator  and  a 

action  by  them   to  recover  against  a  distributee  cannot  unite  as  plaintiffs  in 

stranger  is  not  deemed  a  suit  to  recover  a  suit  to  collect  money  due  the  estate. 

property  of  the  estate  without  admin-  Graveley    v,    Graveley,    84    Va.    145; 

istration.     If  there  are   no  debts,   the  Thurman  v,  Shelton,  10  Yerg.  (Tenn.) 

agreement  is  considered  as  transferring  383.    See  also  Paxton  v.  Wood,  77  N. 

to  the  distributees  the  legal  title  to  the  Car.  11. 

estate,   and   upon  that  their  right  of  2.  Humphreys    v,    Keith,    11    Kan. 

lu:tion  is  founded.     Walworth  v,  Abel,  108.     See  also  Trotter  v.  Mutual  Re- 

52  Pa.  St.  370.     See  also  Letts  v.  Letts,  serve  Fund  L.  Assoc,  9  S.  Dak.  596. 

73  Mich.  X38,  holding  that  probate  of  a  8.  Worthy  v,   Johnson,   8    Ga.   236; 

will  in  such  a  case  is  unnecessary  and  Long  v,  Majestre,  i  Johns.  Ch.  (N.  Y.) 

sustaining  an  action  of  assumpsit  upon  202.     See  also    Thomas    v.   White,    3 

a  promissory  note  by  a  legatee  against  Litt.  (Ky.)  177;  McChord  v,  Fisher,  13 

the  maker,  the    only  other  party  in-  B.  Mon.  (Ky.)i93;  Wiggins  z^.  Cracraft, 

terested  in  the  estate  having  delivered  (Ky.  1897)  40  S.  W.  Rep.  907;  Sullivan 

it  to  the  plaintiff  as  a  part  of  her  share,  v,  Lawler,  72  Ala.  68. 
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essential  that  all  the  facts  necessary  in  the  particular  jurisdiction 
to  constitute  an  exception  to  the  general  rule,*  shall  be  alleged 
in  the  declaration,  complaint,  or  bill.*  Thus  when  collusion 
between  the  personal  representative  and  debtor  to  the  estate  is 
the  ground  of  a  bill  by  a  legatee  or  distributee,  although  a  general 
averment  of  collusion  may  be  sufficient  to  withstand  a  demurrer, 
the  better  practice  is  to  state  the  facts  on  which  the  allegation  is 
made.*  And  a  bill  filed  by  the  next  of  kin  of  the  father  against 
the  personal  representative  of  the  father  to  recover  their  father's 
distributive  share  must  affirmatively  show  at  what  time  their 
father  died."*  In  all  suits  brought  by  plaintiffs  in  the  capacity  of 
next  of  kin  it  should  be  alleged  that  the  ancestor  died  intestate,* 
and  the  pedigree  and  relationship  of  each  should  be  set  out  ;•  and, 
of  course,  in  a  suit  brought  by  a  legatee  it  should  be  alleged  that 
he  is  a  legatee  under  the  wilU 

d.  Objection  for  Incapacity  to  Sue. — If  a  legatee  or  dis- 

tributee  sues  without  right  at  law,  the  defendant  need  not  plead 

1.  Exceptions    to    the  general    rule  133,  and  Wright  v,  Lang,  66  Ala.  397], 

stated,  supra,  p.  3,  notes.  10  which    may  be    added   Dugger  v. 

8.  Georgia,  —  Morgan    v.  Woods,  69  Tayloe,  60  Ala.  504. 

Ga.  599;  Tuggle  t/.  Tuggle,  52  Ga.  475;  AlUgation  apon  Inlioniiation  and  BeUflf» 

Thompson  v,  Fenn,  100  Ga.  234.  —  Next  of  kin  in   the  absence  of  an 

Indiana.  — Williams  v,  Riley,  88  Ind.  administration    duly    granted    cannot 

290;    Finnegan  v,  Finnegan,  125  Ind.  maintain  a  suit  for  the  collection  ol 

264;  Ferguson  v,  Barnes,  58  Ind.  169;  personal  assets  upon  a  general  allega^ 

Schneider    v.    Piessner,   54  Ind.   524;  tion  that  there  are  no  outstanding  debts 

State  tr.  Sanders,  90  Ind.  421 ;  Walpole  against  the  estate,  when   such  allega- 

V,  Bishop,  31    Ind.   156;    Holzman  v,  tion  is  made  upon   information    and 

Hibben,   100  Ind.  338;  Humphries  v,  belief,  and  it  is  not  shown   that  the 

Davis,  100  Ind.  369;  Brunson  v,  Henry,  information    was    obtained  from   per- 

140  Ind.  455;  Begien  v.  Freeman,  75  sons  having  knowledge   of  the  facts. 

Ind.  398.  Sullivan  v,  Lawler,  72  Ala.  68. 

Nebraska,  —  Cox  v.  Yeazel,  49  Neb.  8.  "  Since  the  collusion  is  a  material 

343.  ingredient  in  the  jurisdiction.*'     Nance 

Texas,  —  Richardson  v.  Vaughan,  86  v.  Powell,  4  I  red.  Eq.  (N.   Car.)  303. 

Tex.  ^3.  See  also  Sullivan  v,  Lawler,  72  Ala.  72. 

United  States, — Newman  v.  Schwerin,  Avenuent    of  Applioation    to    Boo. — 

61  Fed.  Rep.  865.  Where    unwillingness    to   collect    the 

See  also  Allen  v.  Simons,  i  Curt.  (U.  assets  is  the  ground  of  a  bill  in  equity 

S.)  122;  Hurt  V,  Fisher,  96  Tenn.  570;  by  the  next  of  kin  against  the  execu- 

Lacy  V.  Williams,  8  Tex.  182;  Green  v,  tor,  the  bill  should  charge  tliat  applica- 

Rugely,  23  Tex.  539;  Ricks  c^.  Hilliard,  tion    to  sue   has   been    made   to  the 

45  Miss.  359.  administrator,  and  that  he  refused  to 

The  foregoing  Indiana  cases  are  very  institute  proceedings  for  the  recovery 

strict  and  instructive  in  the  enforce-  of  the  property.    Worthy  u,  Johnson,  8 

ment  of  the  rule  stated  in  the  text.    As  Ga.  236. 

to  what  facts  are  essential  to  sustain  4.  Because  if  the  father  died  after  the 

the  suit  in  that  state,   and   therefore  grandfather,  the  bill  could  be  filed  only 

necessary  to  be  alleged,   see  the  In-  by  a  personal   representative  of    the 

diana  cases  in  note  on  p.  4,  supra,  father.     King  v,  Kfing,  42  Ga.  512. 

'*  Unless  the  allegations  of  the  bill  6.  Begien  v.  Freeman,  75  Ind.  398. 

affirmatively  show  the  given  case  to  See  also  Tuggle  v,  Tuggle,  52  Ga.  475. 

fall  within  the  exception  it  must  be  6.  Hubbard  v.  Urton,  67  Fed.  Rep. 

held  to  be  governed  by  the  general  419;  Waldsmith  v,  Waldsmith,  2  OhiO' 

rule."    Sullivan  v,  Lawler.  72  Ala.  74  156. 

[citing  Fret  well  v.  McLemore,  52  Ala.  7.  Bellows  v,  Sowles,  57  Vt.  411. 
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in  abatement,  for  the  error  is  fatal  under  the  general  issue,  and  if 
apparent  on  the  face  of  the  declaration,  the  error  may  be  reached 
by  demurrer  or  motion  in  arrest  of  judgment.*  And  so  where  a 
distributee  files  a  bill  in  equity  which  is  answered  without  objec- 
tion, and  it  is  apparent  that  there  are  no  debts,  and  all  the  parties 
to  whom  the  fund  is  ultimately  due  are  before  the  court  litigating 
their  rights  without  objection,  the  court  will  grant  the  appropriate 
relief.* 

e.  Judgment  or  Decree.  —  Where  legatees  or  distributees 
sue  for  a  debt  due  the  estate  and  recover  judgment  the  court  will 
provide  that  the  amount  shall  be  distributed  according  to  the 
statute  of  distributions  or  the  provisions  of  the  will,  as  the  case 
may  be.' 

%  Againtt  Penonal  Bepresentativei  to  Beoover  Legaciei  or  Di»- 
tributive  Sharei  —  a.  At  Common  Law  —  (i)  Far  a  Legacy, — 
No  action  at  common  law  would  lie  against  an  executor  to  recover 
a  pecuniary  legacy  without  an  express  promise  to  pay.*  But  it 
has  been  held  that  an  action  at  law  may  be  maintained  for  such 
a  legacy  upon  an  express  promise  in  consideration  of  assets  or  of 
forbearance,^  and  where  an  executor  assents  to  a  specific  legacy 
he  becomes  liable  to  an  action  at  law  by  the  legatee.* 

BzMator  to  Be  Baed  in  IndiTiduftl  Oapaoity.  —  An  action  at  law  for  a 
legacy  must  be  brought  against  the  executor  in  his  individual 
and  not  in  his  representative  character.'' 

The  Afltnt  of  the  Xieentor  Xuit  Be  Alleged  in  the  declaration  or  com- 
plaint.® 

1.  McLean  County  Coal  Co.  v.  Long,  express  or  implied  promise  to  pay  a 
91  III.  617.  See  also  for  the  same  doc-  legacy  or  distnbutive  share,  it  becomes 
trine  under  code  pleading.  Cox  v.  a  debt,  recoverable  like  any  other 
Yeazel,  49  Neb.  343.  debt."    Hodge  v.  Hodge,  72  N.  Car. 

2.  SmiUi  V.  Gooch,  6  Lea  (Tenn.)  536.    617;  Miller  t/.  Bumest,  65  N.  Car.  67. 
8.  See  Jones  v.  Brevard,  59  Ala.  499;    See  also  Goodwin  v.  Chaffee,  4  Conn. 

Sullivan  v,  Lawler,  72  Ala.  68;  Tenn.  163. 

Code,  g  4062.  6.  Kayser  v,  Disher,   9  Leigh  (Va.) 

Beeority  to  JMSndaiit.  —  It  is  proper  360;    McNeil  v.  Quince,  2  Hay w.  TN. 

for  the  chancellor  to  require  the  plain-  Car.)  153;   Coates  v,  Mackie,  43  Md. 

tiff  to  file  a  bond  of  indemnity  to  secure  127;    Atkins    v.    Hill,   i    Cowp.    284; 

the  defendant  against  liability  to  pay  a  Hawkes  v,   Saunders,    i   Cowp.    289. 

second   time.    Babbitt    v,   Bowen,   32  See  also  Evans  v.  Foster,  80  Wis.  509; 

Vt.  437.  Kent  V.  Somervell,  7  Gill  &  J.  (Md.) 

4.  Deeks   v.    Strutt,    5    T.   R.  690;  268. 

Twombly  v.  Baker,  Smith  (N.  H.)  122;  6.  Foscuez/.  Foscue,  2  Dev.  &  B.  Eq. 

Kent  V.  Somervell,  7  Gill  &  J.  (Md.)  ^N.  Car.)  65;   Kent  v,  Somervell,  7  Gill 

269;    Swasey  v.  Little,  7  Pick.  (Mass.)  a  T.  (Md.)  268;  Rexroad  v,  McQuain, 

296,  where  the  court  caid-    "  Since  the  24  W.  Va.  35;  Doe  v,  Guy,  3  East  120. 

decision  in  the  case  of  Deeks  v,  Strutt,  See  also  Coates  v,  Mackie,  43  Md.  127; 

5  T.  R.  690,  it  seems  doubtful  whether  Johnson  v.  State  Bank,  21  Conn.  148; 

in  England  an  action  can  be  sustained  Linthicum  v,  Caswell,  19  N.  Y.  App. 

at  law  even  on  an  express  promise  to  Div.  541. 

pay;*'     Kayser  tf.  Disher,  9  Leigh  (Va.)  7.  Kayser  z/.  Disher,  9  Leigh  (Va.) 

357.  357. 

Implied  Sronise.  —  "When  the  as-  8.  Coates  v.  Mackie,  43  Md.  127; 
sent  of  the  executor  amounts  to  an    Miller  v.  Bumest,  65  N.  Car.  67. 
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roim  of  Aetlon.  —  Where  an  action  at  law  is  allowed,  the  legatee 
may  maintain  trover  or  replevin  if  the  property  bequeathed  is  a 
chattel,'  ejectment  for  a  chattel  real,"  or  assumpsit  or  debt  for  a 
pecuniary  legacy.* 

Tht  JadgmMit  Agmliut  th«  Ezeeator  is  de  bonis  propriis.* 

(2}  For  a  Distributive  SItare.  —  A  common-law  action  for  a 
distributive  share  of  an  intestate's  property  cannot  be  maintained 
against  the  personal  representative,  although  he  may  have 
expressly  promised  to  pay  it.* 

b.  By  Statute.  —  In  several  of  the  states  it  has  been  pro- 
vided by  statute  that  an  action  at  law  may  be  maintained  against 
an  executor  to  recover  a  legacy.*  But  the  usual  way  is  to  pro- 
ceed in  the  probate  court  or  in  chancery,' 

1.  Kent  V.  Somervell,  7  Gill  &  J. 
(Md.)  J70. 

8.  Young  V.  Holmes,  I  Stra.  70. 

8.  Kayser  v.  Disher,  9  Leigh  (Va.) 
357;  Goodwin  ii.  Chaffee,  4  Conn.  163: 
Pettigreir  v.  Peldgrew,  I  Stew.  (Ala.) 
j3o;  Twoinbl]r  v.  Baber,  Smith  (N.  H.) 

4.  Kayset  v.  Disher,  9  Leigh  (Va.) 
357;  Pettigrew  v.  Pettigrew,  t  Slew. 
(Ala.)  5B0. 

B.  Amos   V.   Campbell.   9   Fla.    i37; 


Ordinary  v.  Smith,  15  N.  J. 
Holmes  v.  Hall.  3  Dcv.  L,  (N,  Car.)q8; 
KoWBTd  V.  Brown.  11  Vt.  363;  Adams 
V.  Adams,  16  Vl.  azS;  Jones  r.  Tanner, 
7  B.  &  C.  541,  14  E.  C.  L.  97. 

6.  Alabama.  —  See  Peirigrew  v.  Pet- 
tigrew. I  Slew.  (Ala.)  580. 

Delaware. —See  Booth  i..  Booth,  3 
Harr.  (Del.)  54;  Harris  „.  Harris,  a 
Harr.  (Del.)  354;  Morris  v.  Haizard, 
5  Harr.  (Del,)  451. 

Maine.  —  See  Holt  i'.  Libby,  80  Me. 
329:  Preseott  v.  Morse.  6z  Me.  447; 
Smith  V.  Lambert,  30  Me.  137;  Graf- 
fam  V.  Ray,  91  Me.   334. 

Masiachuselli.  —  See  Miles  v.  Boy- 
den,  3  Pick,  (Mass.)  ai3;  Farwell  v. 
Jacobs,  4  Mass.  634;  Swasey  v.  Liitle, 
7  Pick.  (Mass.)  296;  Jones  v.  Richard- 
son, 5  Met.  (Mass.)  347;  Brooks  </. 
Lynde,  7  Allen  (Mass.)  64;  Pinkerton 
V.  Sargent.  113  Mass.  tlo;  Tallon  v. 
Tallon.  156  Mass.  313;  Fitch  v.  Ran- 
dall, 163  Mass.  381. 

Mississippi, — See  Magee  v.  Gregg, 
II  Smed.  &  M.  (Miss.)  70:  Worsen  v. 
Howard,  a  Smed.  &  M.  (Miss.)  537; 
Dean  v.  Nunnally,  36  Miss.  358. 

Nen  Jersey. —  XiKbl,  case,  or  detinue 
will  lie  for  a  legacy  after  it  becomes 
due.     Rev.  Stat.   N.J.  (1895),   p.  1938. 


§  I  et  itq..  one  of  which  Si 
quires  a  demand  and  tender  of  a  re- 
funding bond  before  suit.  For  cases 
under  thii  statute  and  a  similar  statute 
of  1774,  see  Woodruff  v.  Woodruff,  4 
N.  J.  L.  430;  Gi!l  V.  Drummond,  4  N. 
J.  L.  334;  Brown  v.  Manin,  i  N.  J.  L. 
140;  Cowel!  V.  Oxford,  6  N.  J.  L.  43a, 
holding  thai  failure  to  file  a  lefundiDg 
bond  must  be  taken  advantage  of  by 
plea  in  abatement  (to  the  same  point 
see  Henry  v.  Dilley,  35  N.  J.  L.  30a); 
Woodruff  ».  Woodruff,  3  N.  J.  L.  139. 

Pennsylvania.  —  For  actions  al  law 
to  recover  legacies  and  distributive 
shares  under  various  Pennsylvania 
statutes,  see  Mussleman'a  Appeal,  65 
Pa.  St.  486;  Butt  V.  Hetron.  66  Pa.  St. 
400;  Brcden  v.  Gilliland,  67  Pa.  St.  34; 
Ashford  v.  Ewing,  25  Pa  St.  213:  Gil- 
liland V.  Brcden.  63  Pa.  St.  393;  Logaa 
■B.  Richardson,  I  Pa.  St.  37a:  Hemp. 
hill  V.  Hurford,  3  W.  S  S.  (Pa.)  ai6; 
Seibert  v.  Buti,  9  Watts  (Pa.)  49O; 
Whiteside  v.  Whiteside,  zo  Pa.  St.  473; 
Wood  V.  Davidson,  2  Rawle  (Pa.)  53; 
Rittenhouse  v.  Levering,  6  W.  &  S. 
(Pa.)  190;  App  V.  Dreisbach,  3  Rawle 
(Pa.)  287 ;  Foulk  V.  Brown,  a  Watts  (Pa.) 
309:  Patterson  v.  Nichol,  6  Watts 
(Pa.)  379;  Bixler  v.  Blankenbiller.  8 
Watts  (Pa.)  64:  Doebler  i'.  Snavely.  5 
Watts  (Pa.)  33; ;  Baughman  r.  Kunkle. 

5  Watts  (Pa.)  483:  Morrow  v.  Brenizer, 
a  Rawle  (Pa.)  185;  Wilson  v.  Wilson,  3 
Binn.  (Pa.)  557;    Dunlop  „.  Bard,  a  P, 

6  W.  (Pa.)  307. 

Rkade  Island.  —  See  Sleere  v.  Wood, 
15  R,  I.  199;  Jordan  v.  Donahue,  13  R. 
I.  199:  Drown  v.  Staples,  18  R.  I. 
it7. 

Tennrssee.  —  See  Alvis  v.  Oglesby,  8? 
Tenn.  173. 

T.  See  article  Probate  and  Adhinis. 

TRATION. 
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C.    In  Equity.  —  See  article   PROBATE  AND  ADMINISTRATION. 
nL   ACTI0V8     AGAIH8T     LSGATSEB    AVD    DI8TBIB17TSE8  —  1.  By 

Creditors — a.  At  Common  Law.  — Creditors  of  a  decedent  can- 
not, except  by  statute,  proceed  by  an  action  at  law  to  recover 
their  demands  from  legatees  or  distributees  who  have  received 
payment  from  the  personal  representative  before  the  debts  were 
paid.*  Where  the  creditor  proceeds  at  law,  as  he  is  allowed  to  do 
in  some  jurisdictions,  he  must  allege  the  same  substantial  facts  as 
would  be  required  to  entitle  him  to  relief  in  equity.* 

b.  In  Equity  —  Graeral  BqIo.  —  If  an  executor  or  administrator 
proves  insolvent^  the  general  rule  is  that  creditors  not  guilty  of 
laches*  may  by  bill  in  equity  follow  the  assets  in  the  hands  of 

1.  Hendricks  v.  Keesee,  32  Ark.  714:  Lewis,  8  Ga.  462.  See  also  Demere  v. 
People  V.  Brooks,  123  111.  246  [r€concil~    Scranton,  8  Ga.  43. 

in^  Dugger  v.  Oglesby,  99  fU.  405];  "  In  the  absence  of  any  proof  that 

Rohrbaugh  v.  Hamblin,  57  Kan.  393;  the  administrator  or  his  sureties  were 

Rogers  v.  Farrar,  6  T.  B.  Mon.  (Ky.)  insolvent  or  that  his  effects  were  be- 

421;    Buie  V.    Pollock,   55   Miss.   314;  yond  the  jurisdiction  of  the  court,  the 

State     V,    Miller,    18    Mo.    App.    41;  creditor  would  not  be  entitled  to  re- 

M*Mullin   V,    Brown,    2    Hill    £q.  (S.  cover  against  the  distributees.'*     Tift 

Car.)  460;   Johnson  v,  Culbertson,  79  v.  Collier,  78  Ga.  194. 

Fed.  Rep.  5.  In  Leake  v,  Leake,  75  Va.  808,  the 

Contra.  —  It  was  held  in  Hall  v.  Mar-  court  after  stating  the  general  rule  that 
tin,  46  N.  H.  337  [cltgi/  with  approval .  the  creditor  may,  by  bill  in  equity, 
in  Russ  V,  Perry,  49  N.  H.  547,  and  pursue  the  assets  in  the  hands  of  lega- 
reconcilinj^  Ticknor  v.  Harris,  14  N.  H.  tees  and  distributees,  said :  ' '  What 
272],  after  an  elaborate  discussion  of  has  been  here  said  applies  of  course 
the  question,  that  since  by  statute  per-  only  in  those  cases  where  the  executor 
sonal  estate  descends  to  the  heir  in  the  and  his  sureties  are  insolvent.  The 
same  manner  as  real  estate,  the  dis-  recourse  of  the  creditor  is  first  upon 
tributee  is  liable  to  an  action  at  law  to  them,  in  case  of  a  devastavit,  and  the 
the  extent  of  assets  received  by  him  on  court  will  not  generally  pursue  the 
a  claim  that  could  not  have  been  pre-  assets  in  the  hands  of  the  'legatee  un- 
sented  and  proved  while  the  estate  was  less  the  action  on  the  executorial  bond 
in  the  course  of  administration.  It  was  should  prove  unavailing." 
also  held  in  Jones  v.  Parker,  55  Ga.  11,  4.  "  If,  however,  a  party  has  a  prov- 
that  the  creditor  might  proceed  at  law  able  claim  against  an  estate,  and  with- 
er in  equity,  citing  Ga.  Code  (1882),  out  sufficient  cause  neglects  to  prove 
§  3152.  and  exhibit  it  to  the  executor  in  due 

In  niinoii  it  seems  that  there  is  no  time,  it  may  be  that,  in  any  subsequent 
liability  as  to  the  personal  estate  either  attempt  to  pursue  the  assets  in  the 
at  law  or  in  equity,  as  the  statute  hands  of  legatees  or  distributees,  he 
which  provides  for  following  the  realty  will  be  successfully  met  with  the  de- 
is  declared  to  cover  the  entire  liability  fense  of  laches."  Zollickoffer  v,  Seth, 
of  those  who  succeed  to  the  estate  of  44  Md.  359. 

the  deceased  debtor.    People  v.  Brooks,  "  It  must  also  be  understood  that  the 

123  111.  246;    Winslow  V,  Leland,   128  creditor  is  not  in  every  case  entitled  to 

111.  304.  go  against  the  legatee,  for  he  may  lose 

2.  Jones  v.  Parker,  55  Ga.  11.  his  right  of  recourse  by  laches  or  other 
S.  Ordinarily  if  the  personal  repre-  circumstances,  which   would  make  it 

sentative  has  assets  or  their  deficiency  grossly  inequitable  to  follow  the  assets 

has  been  occasioned  by  his  own  wrong,  in    the    particular    case."      Leake    v, 

the  creditor  must  go  against  him  in  Leake,  75  Va.  808. 

the  first  instance  and  exhaust  his  rem-  Statnte  of  Limitatloiis.  —  The  creditor 

edy  before  he  can  go  against  the  lega-  must  sue  before  the  statute  of  limita- 

tee  or  distributee.     Lanier  z/.  Griffin,  11  tions    bars    his    claim.       Caldwell    v» 

S.  Car.  565  Ifitif^  M'Mullin  v.  Brown,  Montgomery,  8  Ga.  106. 

3  Hill  Eq.  (S.  Car.)  457];  Johnson  v.  Statute    of    Von-oUinL  —  A    demand 
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legatees  or  distributees,  and  compel  them  to  refund  *  even  though 

the  executor  may  have  retained  sufficient  assets  to  pay  the  debt 
and  wasted  them,*  and  they  may  pursue  this  remedy  against  one 

against  an  estate  barred  by  the  statute  v.  Griffin,  ii  S.  Car.  565;  Fripp  v.  Tal> 

of  non-claim  and  regularly  adjudged  bird,  i  Hill  Eq.  (S.  Car.)  142. 

at  law    to    be   so    cannot    afterwards  Vermont.  —  Bullard  v.  Perry,  66  Vt.. 

be  successfully   prosecuted  in  equity  479. 

against  legatees  or  distributees.     Ben-  Virginia.  —  Sampson    v,    Payne,    s 

nett  V.  Dawson,  18  Ark.  334.    See  also  Munf.  (Va.)  176;    Leake  v,  Leake,  75 

M'MuUin  V.  Brown,  2  Hill  Eq.(S.Car.)  Va.  792,  holding  that  the  bill  will  lie 

457.  although  the  personal    representative 

Where  Bait  Is  Bronght  in  the  Federal  has  wasted  the  assets  of  the  estate. 

Courts  failure  to  proceed  within  the  time  Davis  v.  Newman,  2  Rob.  (Va.)  664. 

limited  by  a  state  statute  may  be  evi-  United     States.  —  Continental     Nat. 

dence  of  laches,  but  is  not  conclusive  Bank  v.    Heilman,  81  Fed.   Rep.   36; 

as  it  might  be  in  the  state  court.    Con-  Johnson  v.  Culbertson,  79  Fed.  Rep.  5; 

tinental  Nat.  Bank  v.  Heilman,  81  Fed.  Williams  v.  Gibbes,   17  How.  (U.  S.> 

Rep.  36.  254;  Payson  v.  Hadduck,  8  Biss.  (U. 

1,  Alabama,  —  Sanders  v.  Godley.  23  S.)  293,  where  the  claim  was  one  which 

Ala.  473;  Turner  v.  Cole,  24  Ala.  364.  did  not  accrue  until  after  the  adminis- 

See  also  Cannon  v.  Copeland,  43  Ala.  tration  of  the  estate  was  clesed. 

259.  England.  —  Gillespie  v.  Alexander,  3. 

Arkansas,  —  Hendricks  v.  Keesee,  32  Russ.  136;    KnatchbuU  v,  Fearnhead, 

Ark.  714;  Hall  v.  Brewer,  40  Ark.  433,  3  Myl.  &  C.  122;    March  v.  Russell,  3 

where  the  claim  accrued  too  late  to  be  Myl.  &  C.  31,  where  it  was  said  to  be 

proved  against  the  estate;  Bennett  v.  one  of  the  oldest  established  doctrines 

Dawson,  15  Ark.  412.  of    equity    jurisprudence.      Moore    v. 

Georgia.  —  Lyon  v.  Howard,  16  Ga.  Moore,  2  Ves.  596;  Da  vies  v.  Nicolson, 

481;  Justices  V.  Moreland,  20  Ga.  145;  2De  G.  &  J.  693. 

Caldwell  v.  Montgomery,  8  Ga.   106;  '*  The  history  and  growth  of    this 

Crockett  v.  Mitchell,  88  Ga.  166,  where  equitable     jurisdiction     is     learnedly 

the  administratrix  was  the  sole  distrib-  traced  in   the  opinion   of    Chancellor 

utee  and  had  received  letters  of  dismis-  Kent  in    the    case    of    Thompson    v. 

sion  from  the  administration.  Brown,  4   Johns.   Ch.   (N.   V.)    619."' 

Iowa.  —  Security  F.  Ins.  Co.  v.  Han-  Johnson  v.  Culbertson,  79  Fed.  Rep.  5. 

sen,  (Iowa  1897)  73  N.  W.  Rep.  596,  The  Semedy  Xuit  Be  in  Equity  even 

where  the  breach  of  the  bond  sued  on  though   the   liability   was  one    which 

did  not  occur  until  after  the  settlement  must  have  been  pursued  at  law  against 

of  the  estate.  the  decedent.    Johnson  v.  Culbertson, 

Kansas,  —  Rohrbaugh  v,    Hamblin,  79  Fed.  Rep.  5. 

57  Kan.  393,  where  the  claim  accrued  In  MMiaehmetti  the  liability  of  lega^ 

six  years  after  final  settlement  of  the  tees  and  distributees  depends  wholly  on 

estate.  the  statute,  which,  however,  gives  am- 

Maryland.  —  Kent  v.    Somervell,    7  pie   remedy.      Hall   v.    Bumstead,   20* 

Gill  &    I.   (Md.)  265;    ZoUickoffer  v.  Pick.  (Mass.)  2;    Bullard  v.  Moor,  15& 

Seth,  44  Md.  359.  Mass.  418.     See  infra,  p.  15,  note. 

Mississippi.  —  Smith  v.  Everett,  50  Pennsylvania  and  Tennessee.  —  In 
Miss.  575;  Buie  v.  Pollock,  55  Miss.  Pennsylvania^  where  refunding  bonds 
309;  Turner  v.  Chambers,  10  Smed.  &  are  taken  upon  distribution  by  order  of 
M.  (Miss.)  308.  Compare  Brooks  v.  the  Orphans'  Court,  a  creditor  must  re- 
Lewis,  I  How.  (Miss.)  207;  Vanhouten  sort  to  these  bonds  or  to  the  residue  of 
V.  Reily,  6  Smed.  &  M.  (Miss.)  440.  the  estate  unaccounted  for.     Schaeff- 

New  Jersey.  —  Harris  v.  White,  5  N.  er's  Appeal,  119  Pa.  St.  640. 

.  L.  485;    Coddington  v.  Bispham,  36  The  same  rule  obtains  in  Tennessee. 

.  J.  Eq.  224.  Maxwell  v.  Smith,  86  Tenn.  539. 

New    York.  —  Lupton  v.  Lupton,   2  Whether  a  creditor  in  any  case  has  a 

Johns.  Ch.  (N.  Y.)  627.  direct  remedy  against  a  legatee,  was^ 

North  Carolina.  —  PuUen  v.  Hutch-  expressly  left  undecided  in    Robins'a 

ins,  67  N.  Car.  428.  Estate,  180  Pa.  St.  630. 

South     Carolina.  —  M  '  M  u  1 1  i  n    v.  8.  Fripp  v.Talbird.  i  Hill  Eq.  (S.  Car.> 

Brown,  2  Hill  Eq.  (S.  Car.)457;  Lanier  142;  Lanier  v.  Griffin,  11  S.  Car.  565. 
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to  whom  the  property  has  been  transmitted  upon  the  death  of  a 
legatee  or  distributee.* 

PartiM.  —  All  the  legatees  and  distributees  should  be  made 
parties  defendant^*  and  usually  it  is  necessary  to  join  the  per- 
sonal representative  in  order  that  he  may  first  be  called  on  to 
account,*  and  where  the  property  is  bequeathed  for  life,  with 
remainder  to  another,  the  latter  is  a  necessary  party  defendant.^ 

Tha  BUI.  —  The  bill  should  allege  that  the  defendants  received 
personal  assets  of  the  estate.^  The  bill  describes  the  plaintiff's 
claim,  and  shows  that  the  decedent  died  at  a  certain  time  testate 
or  intestate,  as  the  case  may  be.  If  testate,  it  alleges  the  probate 
of  the  will,  and  the  nature  or  amount  of  the  legacies  bequeathed 
to  the  defendant  legatee,  and  that  he  received  the  same ;  the 
appointment  of  an  executor,  who  took  upon  himself  the  executor- 
ship and  delivered  the  property  to  the  legatee.  It  alleges  the 
insolvency  of  the  executor,  and  his  sureties,  or  what  steps,  if  any, 

1.  Fripp  V.  Talbird,  i  Hill  Eq.  (S.  that  there  may  be  funds  in  his  hands 
Car.)  143,  where  the  court  said:  not  administered  which  ought  first  to  be 
**  There  is  no  limit  in  such  case,  but  applied,  and  his  insolvency  ought  to 
that  of  time.'*  appear  before  the  other  defendants  are 

2.  Fripp  t/.  Talbird,  i  Hill  Eq.  (S.  made  to  pay.  Trescot  v,  Tiiescot,  i 
Car.)   14a;    Busey   v.   Smith,  67  Fed.  McCord  Eq.  (S.  Car.)  432. 

Rep.  13;    Hooper  v,  Royster,  i  Munf.  The  executor  or  administrator,  or,  if 

O^a.)  133,  a  strong  case  on  this  point;  he  be  dead,  the  person  who  succeeded 

Leake  v.  Lealce,  75  Va.  792.     See  also  him  in  the  executorship  or  administra- 

Sanders  v.  Godley,  23  Ala.  473;  Hart-  tion,  ought  to  be  made  a  party,  unless 

ley  V.  Bloodgood,  16  Ala.  233.  it  appear  that  the  account    of    such 

Sxeopfdons  to  tiie  Bala.  —  In  Sanders  executorship  or  administration  has 
V,  Godley,  23  Ala.  473,  where  it  ap-  been  regularly  made  up,  and  the  estate 
peared  that  the  plaintiff  had  obtained  thereupon  delivered  over  to  the  lega- 
judgment  against  the  executor  who  tees  or  distributees.  Hooper  v.  Roys- 
died  insolvent,  it  was  held  that  the  ter,  i  Munf.  (Va.)  iig. 
administrator  of  the  executor  was  not  a  Bringing  In  by  Amendmant.  —  If  the 
necessary  party,  as,  the  liability  of  the  personal  representative  is  not  made  a 
executor  having  been  established  by  party  in  the  first  instance,  the  case  may 
judgment,  his  estate  could  not  be  in-  stand  over  until  he  is  brought  in. 
.  creased  or  diminished  by  the  decree  in  Elliott  v,  Drayton,  3  Desaus.  (S.  Car.) 
the  case.  30. 

Where  one  of  the  distributees  was  Bzeontor  and  Snretiei,  —  In  Leake  «/. 

also  the  administratrix  and  personally  Leake,  75  Va.  792,  the  creditor  having 

liable  for  the  deficiency  of  assets,  it  obtained  judgment  against  the  executor 

was  held  that  she  was  not  a  necessary  and  alleging  a  devastavit  in   his  bill 

party  defendanL     Fripp  v,  Talbird,  i  made  the  executor  and    his  sureties 

Hill  Eq.  (S.  Car.)  142.     For  another  in-  as  well  as  the  legatees  parties  to  his 

stance  of  a  suit  entertained  where  only  bill. 

a  part  of  the  legatees  were  made  de-  Exoaption  to  iha  Bnla.  —  Where  all  the 

fendants,  see  Lyon  v.  Howard,  16  Ga.  debts  of  the  estate,  except  the  one  in 

481.  suit,  have  been  paid  by  the  sole  legatee 

S.  Elliott  V,  Drayton,  3  Desaus.  (S.  who  has  received  personal  property  of 

Car.)  29;  Trescot  v.  Trescot,  i  McCord  the  estate  in  excess  of  all  its  liabilities, 

£q.  (S.  Car.)4i7;  Sampson  z^.  Payne,  5  and  is  within  the  jurisdiction  of  the 

Munf.  (Va.)  176;    Hooper  v.  Royster,  i  court,    there    is    no    necessity    of   an 

Munf.  (Va.)  133.     See  also  Cannon  v,  administration  (see  supra,   p.   3,  note 

Copeland,  43  Ala.  259;  Massie  v,  Don-  i),  and  he  may  be  sued  alone.     Mc- 

aldson,  8  Ohio  377.  Gonigal  v.  Colter,  32  Wis.  614. 

Tba  Bsawm  whv  the  personal  repre-  4.  Sanders  v,  Godley,  23  Ala.  473. 

.sentative  should  be  made  a  party  is  6.  Hall  v,  Martin,  46  N.  H.  337. 
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the  plaintiff  has  taken  to  secure  payment  of  his  claim,  and  prays 
that  the  property  in  the  defendants'  hands  may  be  subjected  to 
the  satisfaction  of  the  plaintiff's  claim.*  If  the  decedent  died 
intestate,  the  allegations  should  be  varied  accordingly.* 

Befarenee  to  Kaeter.  —  If  the  amount  of  the  plaintiff's  debt  is  uncer- 
tain or  disputable  a  reference  to  a  master  may  be  made  to  deter- 
mine its  amount,'  as  also  to  ascertain  the  nature  and  value  of  the 
property  received  by  each  defendant,*  and  whether  there  be  any 
part  of  the  estate  unadministered.' 

The  Decree  should  require  each  of  the  legatees  or  distributees  to 
pay  in  proportion  to  the  value  of  the  decedent's  property  which 
they  respectively  received.*  If  some  of  them  are  insolvent  the 
others  will  be  required  to  make  good  the  deficiency  to  the  extent 
of  what  they  have  received.''  Where  the  proof  shows  that  each 
of  the  defendants  received  more  than  enough  to  satisfy  the  debt, 
it  seems  that  a  joint  decree  against  all  of  them  would  be  proper.® 

c.  By  Statute.  —  in  llany  of  the  sutee  a  creditor  has  a  remedy  by 
statute,  under  various  conditions,  against  legatees  or  distributees 
who  have  received  personal  property  belonging  to  the  decedent's 
estate.*     Speaking  generally,    these   statutes   are    substantially 

1.  See  the  precedents  in  Sanders  v,  respond.     Lanier  v.  Griffin,  ii  S.  Car. 

Godley,  23  Ala.  473,  and  ZoUickoffer  v.  565. 

Seth,  44  Md.  360  etseq.  **  Each  legatee  or  distributee  is  liable 

8.  See  the   precedents  in   Busey  v,  to  make  contribution  in  due  proportion 

Smith,  67  Fed.  Rep.  13,  and  Security  to  the  amount  received  by  him.'*     Zol- 

F.  Ins.  Co.  V,  Hansen,  (Iowa  1897)  73  licicoffer  v.  Seth,  44  Md.  359. 

N.  W.  Rep.  596.  Where  the  Penonal  Bepresentative  le 

8.  Sanders  v,  Godley,  23  Ala.  479;  Joined  the  decree  first  requires  the  debt 

Trescot  v,  Trescot,  1  McCord  Eq.  (S.  to  be  paid  out  of  the  unad ministered 

Car.)  434.  funds  in  his  hands,  if  any  such  there 

4.  Sanders  v.  Godley,  23  Ala.  479.  be,   if  there  be    none    then,   etc.,   as 

6.  Trescot  v.  Trescot,  I  McCord  Eq.  stated  in  the  text.     Trescot  v.  Trescot, 

(S.  Car.)  434.  I  McCord  Eq.  (S.  Car.)  433. 

6.  Sanders  v,  Godley,  23  Ala.  479,  Decree  Agatnet  Sxeontor.  —  Where  the 

where  the  court  further  said:    "The  creditor  by  a  judgment  against  the  per- 

chancellor  will  render  a  decree  in  favor  sonal  representative  and  execution  re- 

of  complainant  against  the  respective  turned  nui/a  bona^  has  convicted  him  of 

parties  for  their  several   portions  as  a  devastavit,  it  has  been  held  that  the 

aforesaid,  and  allow  them  some  short  decree  should  order  him   to  pay  the 

delay  for  the  payment  of  the  same,  and  debt    de    boms  propriis.     Sampson    v. 

shall  further  decree  that  if  the  whole  Payne,  5  Munf.  (Va.)  176. 

amount  be  not  paid  by  such  time,  exe-  7.  Leake  v,  Leake,  75  Va.  810  \ciHng 

cution  may  issue  against  any  or  either  Hopkirk  v,  Dennis,  2  Munf.  (Va!)  326; 

of  said  parties  defendants,  to  the  ex-  Chamberlayne  v.  Temple,  2  Rand.  (Va.) 

tent  of  the  property   respectively  re-  400;  Lewis  r.Overby,  31  Gratt.(Va.)6oi; 

ceived   by  them,   until   the   whole    is  Ryan  v,  McLeod,  32  Gratt.  (Va.)  375]; 

paid."     Lanier  v.   Griffin,  11   S.  Car.  Justices?/.  More  land,  20  Ga.  145;  Badg* 

565;  Leake  v.  Leake,  75  Va.  794.  er  v.  Daniel,  79  N.  Car.  372. 

The  Decree  Bhonid  Adjjnst  the  Beooyery  8.  Sanders  v.  Godley,  23  Ala.  478. 

so  as  to  reach  assets  primarily  appli-  9.  Oeergia.  —  Ga.  Code  1895,  g§  3201, 

cable  to  the  payment  of  the  plaintiff's  3336,  3422;  Jones  v,  Parker,  55  Ga.  11; 

demand.    Thus  a  decree  is  erroneous  Crockett  v.  Mitchell,  88  Ga.  166;  Cald- 

which  establishes  an  absolute  liability  well  v,  Montgomery,  8  Ga.  106;  Lyon 

against  a  defendant  to  the  extent  of  the  v.  Howard,  16  Ga.  481:  Tift  v.  Collier, 

legacies  bequeathed  as  well  as   lands  78  Ga.  194. 

devised  to  him,  for  the  former  must  first  niineia.  —  Bums   Annot.    Ind.  Stat. 

14  Volume  XIII. 


▲etiom  AgidBft  LegataM       DISTRIBUTEES.  and  ]Mttri1mtMi« 

declaratory  of  the  rule  in  equity  as  discussed  in  the  preceding 
sections.* 

Law  or  Equity.  —  The  remedy  is  sometimes  at  law  and  some- 
times in  equity.* 

PttftlM.  —  In  some  cases  the  defendants  are  to  be  sued  jointly, 
in  others  severally,  and  in  still  others  jointly  or  severally.* 

TbA  DedlAntioii,  GompUint,  or  Bill  must  allege  all  the  facts  which  are 
essential  to  a  recovery  under  the  terms  of  the  statute.* 

(1894),  §§  2597-2608;  Kelley  z/.  Adams,  (1897).  g  6217  et  seq.\  Haynes  v.  CoU 

120  Ind.  340;  Fisher  v.  Tuller,  122  Ind.  vin»  19  Ohio  392;  Spicer  v.  Giselman, 

31;  Bttsenbark  v,  Healey,  93  Ind.  450;  15  Ohio  339. 

McCardy  V.  Bowes,  88  Ind.  583;  Leon-  Texas.  —  Rev.     Stat.     Tex.     (1895), 

ard  V.  Blair,  59  Ind.  510;    McShirley  g  2024;    Hart  Dig.,  art.  1197;   Sayles 

V,  Birt,  44  Ind.  382;  McCoy  7/.  Payne,  Civ.  Stat.,  g  2035;  Blinn  v,  McDonald, 

68  Ind.  327;   Chandler  v.  Chandler,  78  (Tex.  Civ.  App.   1896)  38  S.  W.  Rep. 

Ind.  417;  King  v.  Snedeker,  137  Ind.  384;    Byrd  v,  Ellis,  (Tex.   Civ.   App. 

503:  Rinard  v.  West,  92  Ind.  359;  Cin-  1896)  35  S.  W.  Rep.  1070;    Thomas  v. 

cinnati,   etc.,   R.   Co.   v,    Heaston,  43  Bonnie,  66  Tex.  635 ;  Peters  v.  Hood,  2 

Ind.    172;    Continental   Nat.   Bank  v,  Tex.  App.  Civ.  Cas.,  g  376;    Zwerner- 

Heilman,  81  Fed.  Rep.  36;    Basey  v,  man  v,  Rosenberg,  (Tex.   1889)  n  S. 

Smith,  67  Fed.  Rep.  13.  W.  Rep.  150;  Buchanan  v,  Thompson, 

Kflutadky.  —  Bullitt  Ky.  Code  (1895),  4  Tex.  Civ.  App.  236;   State  v,  LewcU 

g   434;     Hood    V,   Hood,   80  Ky.    39;  lyn,  25  Tex.  797;  Green  v,  Rugely,  23 

Hefferman  v.  Forward,  6  B.  Mon.  (Ky.)  Tex.  539. 

567;    Moore  v,  Moore,   5  T.   B.  Mon.  Wiaooniiii.  —  Sanb.  &  B.  Annot.  Stat. 

Ky.)  254;    Rogers  v.  Farrar,  6  T.   B.  Wis.  (1889),  g  3861;  McGonigal  v.  Col- 

Mon.  (Ky.)  421.  ter,  32  Wis.  614. 


—  Pub.     Stat.     Mass.  1.  See    Continental    Nat.     Bank    v. 

(1882),  g  26  et  seq,\  Grow  v,  Dobbins,  Heilman,  81  Fed.  Rep.  36. 

128  Mass.  271;    Brooks  v,  Rayner,  127  2.  In    Eqiiity.  —  Pub.     Stat.     Mass. 

Mass.  268:  Bullard  z/.  Moor,  158  Mass.  (1882),  c.  130,  g  29;    Bullard  v.  Moor, 

418.     And   for  cases  under  an    older  158  Mass.  418;  Hay  ward  v.  Hapgood, 

statute,  see  Hall  v.  Bumstead,  20  Pick.  4  Gray  (Mass.)  437. 

(Mass.)  2;    Wood   v.   Leland,   i   Met.  Law  or  Equity. —  How.  Annot.  Stat. 

(Mass.)  387;    Hayward  v.  Hapgood,  4  Mich.  (1882),  g  5940;    Jones  v,  Parker, 

Gray  (Mass.)  437.  55  Ga.  11. 

A  claim  enforceable  under  the  Massa-  8.  See     Burns     Annot.     Ind.     Stat« 

chasetts  statute  maybe  enforced  in  the  (1894),  g  2604;  Busey  v.  Smith,  67  Fed. 

courts  of  Vermont.     Bullard  v.  Perry,  Rep.    13;     Pub.     Stat.    Mass.    (1882), 

66  Vt.  479.  c.  136,  g  29;   How.  Annot.  Stat.  Mich. 

MieUgan.  —  How.       Annot.       Stat.,  (1882).  §  5942;  Kelly  Minn.  Stat.  (1891) 


Mich.  (1882).  g  5940  et  seg.\   Allen  v.  g  5583,  5586;    Birdseye  Rev.  Stat.  N. 

Conklin,  (Mich.   1897)  70  N.  W.  Rep.  Y.,  p.  1845,  g  i;  Rev.  Stat.  Tex.  (1895), 

339-  §  2024. 

XiaMMta.  —  Kelly  Minn.  Stat.  (1891),  4.  Kelley  v.  Adams,  120  Ind.  340; 

88  55^3   ''   -^'/m    5598    ''   J'/-;    Lake  Fisher  v.  Tuller,  122  Ind.  31;  McCurdy 

Phaten  Land,  etc.,  Co.  v.  Lindeke,  66  v.  Bowes,  88  Ind.  583;  Rinard  v.  West, 

Minn.  209;    Hill  v.  Nichols,  47  Minn.  92   Ind.   359;    Grow  v,   Dobbins.    128 

382.  Mass.  271;  Hall  v,  Bumstead,  20  Pick. 

VfldT'Virk.  —  Birdseye  Rev.  Stat.  N.  (Mass.)  2;  Stuart  v,  Kissam,  11  Barb. 

Y.,  pi'  1845,  g  i;    Wilkes  v.  Harker,  i  (N.  Y.)  271;    Wambaugh  v.  Gates,    i 

N.  Y.  586;    Sclover  v.  Coe,  63  N.  Y.  How.  App,  Cas.  (N.  Y.)  247.     See  also 

438;"SraaTt  v,  Kissam,   11  Barb.  (N.  Brater  v.  Hopper,  77  Hun  (N.  Y.)  244; 

Y.)  371;*  Merchants*  Ins.  Co.  v,  Hin-  Zwemerman  v.  Rosenberg,  (Tex.  1889) 

iiian;<34' Barb.  (N.  Y.)  410;    Brater  v.  11  S.  W.  Rep.  150;   State  zf.  Lewellyn, 

Hoppaf,'77''Hun  (N.   Y.)  244;   Wam-  25  Tex.  797;    Mayes  y.  Jones,  62  Tex. 

\MX^  t^j'GAtes,  I  How.  App.  Cas.  (N.  365;    Thomas  v,  Bonnie,  66  Tex.  635; 

Y.)247.  •:     '•  Ansley  v.  Baker,  14  Tex.  607;  Byrd  v, 

0ki».  —  Bates     Annot.     Ohio     Stat.  Ellis,  (Tex.  Civ.  App.   1896)  35  S.  W. 
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JUtioiu  Againit  LegateM      LEG  A  TEES  AND  and  BiatributMt. 

Jndgmoit  or  BeorM.  —  The  statutes  usually  provide  that  each 
defendant  shall  contribute  pro  rata  to  the  extent  of  the  assets 
received  by  him.* 

S.  By  Personal  Eepresentativei  —  a.  To  Recover  Overpay- 
MENT  OR  Payment  Made  by  Mistake  —  la  oeiMna.  —  A  personal 
representative  cannot  recover  what  he  has  paid  to  a  distributee 
or  legatee  unless  it  is  needed  for  the  payment  of  debts,*  and  the 
general  rule  is  that,  in  the  absence  of  a  refunding  bond,  he  can- 
not recover  at  all  if  he  paid  the  legatee  or  distributee  with  full 
knowledge  of  the  facts.*  Where,  however,  the  payment  was 
made  under  a  mistake  of  fact,^  or  losses  are  sustained  upon  out- 
standing risks,  responsibilities,  or  contingencies  which  common 
prudence  could  not  foresee  or  prevent,*  he  may,  upon  a  deficiency 
of  assets  to  pay  creditors,  sue  in  equity,*  to  compel  the  legatee  or 

Rep.  1070;    BuUard  v.  Perry,  66  Vt.  ecutor  or  administrator  to  compel  lega- 

479.  tees  or  distributees  to  settle  his  ac- 

DflferlpttOB  of  Property.  —  The  prop-  counts  with  him  and  to  recover  from 

erty  received  by  the  defendants  need  them  or  either  of  them  any  amount  he 

not  be  particularly  described.     Low  v.  may  have  overpaid  them,   or  any  of 

Felton,  84  Tex.  378.  them,  in  administering  the  estate, unless 

In  Texas  where  each  distributee  is  it  is  shown  that  the  overpayment  was 

liable  only  for  his  just  proportion  ac-  the  result  of  circumstances  over  which 

cording  to  the  assets  he  may  have  re-  he  had  no  control,  and  that  he  was  free 

ceived,  it  was  held  that  in  an  action  from  fault  in  making  it."     Echols  v, 

against  a  distributee  the  plaintiff  must  Almon,  77  Ga.  334. 
show  what  proportion  of  the  estate  the        4.  Curtright  v.  Stanford,  81  111.  340, 

defendant  received.     Thomas  </.  Bon-  where  the  administrator  after  the  set- 

nie,  66  Tex.  635.  tlement  of  the  estate  was  compelled  to 

1.  Ga.  Code  (18(^5),  §  3422;  Burns  pay  a  new  claim  unknown  to  him 
Annot.  Ind.  Stat.  (1894),  §  2603;  Bullitt  within  the  two  years  after  the  grant  of 
Kv.  Code  (1895),  %  434;  Ransdell  v.  his  letters.  Lloyd  c  Rowe,  20  N.  J.  L. 
Threlkeld,  4  Bush  (Ky.)  347  [but  see  680;  Harris  v.  White,  5  N.  J.  L.  489; 
Rubel  V.  Bushnell,  91  Ky.  251];  Pub.  Alexander  v.  Fox,  2  Jones  Eq.  (N. 
Stat.  Mass.  (1882),  c.  136,  §  26  et  seq,\  Car.)  106;  Buchanan  v.  Pue,  6  Gill 
Bell  V,  Boston,  loi  Mass.  506;  How.  (Md.)  112;  Carter  v.  Board  of  Educa- 
Annot.  Stat.  Mich.  (1882),  §  5940;  Kelly  tion,  68  Hun  (N.  Y.)  435. 

Minn  Stat  (1891),  g§  5584,  5586,  5599;  lUstako  of  Faot.  —  A  payment  made 

Birdseye   Rev.   Stat.   N.   Y.,   p.    1846,  without  a  full  knowledge  of  the  condi- 

§§  3>  4;  Wilkes  V.  Harper,  i  N.  Y.  586;  tion  of  the  estate  in  respect  of  its  in- 

Rev.  Stat.  Tex.  (1895),  §  2024;  Low  v,  debtedness  is  regarded  as  made  under 

Felton,  84  Tex.  378;  Peters  z/.  Hood,  2  a    mistake    of    fact.      Alexander    r. 

Tex.  App.  Civ.  Cas.,  §  378;    Finch  «/.  Fisher,  18  Ala.  374, 

State,  71  Tex.  52.  6.  Harris  ».  White,  5  N.  J.  L.  489; 

2.  Kennedy  v,  Shaw,  43  Mich.  359;  Alexander  v.  Fox,  2  Jones  Eq.  (N. 
Davis  V.  Newman,  2  Rob.  (Va.)  664.  Car.)  106.    See  also  Lowery  v,  rerry, 

8.  Moore  v^  Lesueur,  33  Ala,   237;  85  N.  Car.  131. 

Alexander    v,    Fisher,    18    Ala.    374;  6.  *'  If  an  executor  thinking  he  has 

Stokes  z'.  Goodykoontz,  126  Ind.  535;  settled  the  affairs  of  his  testator,  pay 

{ohnson  z/.  Fuquay,  i  Dana  (Ky.)  514;  the  legacies,  I  have  no  difficulty  in  say- 
Tnderhill  v.  Rodwell,  18  N.  Y.  App.  ing  that  a  court  of  common  law  would 
Div.  361;  Matter  of  Hodgman,  140  N.  not  entertain  an  action  for  money  had 
Y.  421;  Marsh  v.  Scarboro,  2  Dev.  Eq.  and  received  against  a  legatee,  since 
<N.  Car.)  551;  Ferguson  v.  Yard,  164  such  a  court  cannot  take  into  consid- 
Pa.  St.  595.  But  see  Smith  v.  Smith,  eration,  as  a  court  of  equity  would  do, 
76  Ind.  236.  the  mode  in  which  the  funds  might 
"  It  is  believed  that  no  instance  can  have  been  applied."  Johnson  z/.  John- 
be  found  of  a  bill  brought  by  an  ex-  son,  3  B.  &  P.  169,  quoted  and  followed 
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Aodou  Agtiait  Legatee!      DISTRIBUTEES,  ud  Diitrilrateei. 

distributee  to  refund  in  whole  or  in  part,  as  the  exigency  of  the 
case  may  require.* 

AUegattons.  —  The  special  circumstances  which  show  that  the 
plaintiff  was  in  no  default,  and  relieve  him  from  the  imputation 
of  negligence,  must  be  alleged  in  the  bill.* 

b.  On  Refunding  Bond.  —  In  debt  by  the  executor  against 
a  legatee  on  a  refunding  bond,  the  declaration  should  allege 
notice  to  the  legatee  of  the  existence  of  debts  to  satisfy  which 
there  are  no  other  assets,  and  a  request  to  return  so  much  as  may 
be  necessary  to  discharge  those  debts.'  But  if  a  special  request 
be  alleged,  the  presumption  of  notice  will  obtain  after  verdict,  or 
after  pleading  over,  or  on  general  demurrer,  and  perhaps  on 
special  demurrer.* 

in  Somervell  v.  Somervell,  3  Gill  (Md.)  demanded  since  the  payment  of  the 

276.  legacies,  of  which  the  executor  then 

!•  PlurtiM.  —  Distributees  who  have  had  no  notice." 
voluntarily  refunded  what  was  re-  S.  Lloyd  v,  Rowe,  20  N.  J.  L.  680, 
<fuired  of  them  are  not  necessary  par-  where  the  court  said:  "  It  is  a  well- 
ties  to  a  bill  filed  by  the  personal  rep-  settled  rule  in  pleading,  that  when  the 
resentative  against  another  distributee  contingency  upon  which  the  contract  is 
who  refuses  to  refund.  Alexander  v.  to  be  performed,  or  the  matter  alleged 
Fisher,  18  Ala.  377.  in  pleading,  lies  more  properly  in  the 

S.  Bum  pass  v.  Chambers,  77  N.  Car.  knowledge  of  one  party  than  of  the 
357:  Donnell  v,  Cooke,  63  N.  Car.  337;  other,  then  such  party  must  aver  no- 
Marsh  V,  Scarboro,  2  Dev.  Eq.  (N.  Car.)  tice,  and  further  it  must  be  specially 
551,  where  the  court  said:  "  The  bill  averred  so  that  it  may  appear  to  have 
in  this  case  is  wholly  insufficient.  It  been  given  in  due  time  and  to  a  proper 
sets  forth  no   accident  which  has  de-  person." 

stroyed  the    esute    or   impaired    the  4.  Lloyd  v.  Rowe,  90  N.  J.  L.  684, 

value  of  the  assets,  and  it  does  not  which  contains  a  precedent  for  a  dec 

charge  what  debts,  if  any,  have  been  laration  in  debL 
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LEWDNESS. 

By  Alfred  Pizsy. 

I.  At  Comcov  Law,  19. 

1.  Generally,  19. 

2.  Necessary  Allegations,  20. 

n.  ITVDSB  STATUTES)  2 1 . 

1.  Generally,  21. 

2.  Necessary  Allegations,  21. 

a.  Under  Statutes  Using  General  Terms,  21. 

b.  Under  Statutes  Punishing  IllegcU  Cohabitation,  22. 

c.  Other  Statutory  Offenses  of  a  Lewd  Character,  23. 

m.  JonrDEB  OF  Defeedaets,  23. 
IV.  Dtolicity,  24. 
y.  Alleoatioe  of  TncE,  24. 
VI  Allegatioe  of  Ieteet,  25. 
vn.  C0ECLU8IOE  OF  Iedictmeet,  25. 
Yin.  Defects  Citbed  by  Vebdict,  25. 

CROSS-REFERENCES. 

As  to  kindred  offenses,  see  also  the  articles  ABDUCTION,  vol.  i, 
p.  so;  ADULTERY,  vol.  i,  p.  305;  CRIMINAL  CONVER- 
SATION, vol.  5,  p.  616;  DISORDERLY  CONDUCT,  vol. 
7,  p.  i;  DISORDERLY  HOUSES,  vol.  7,  p.  7;  FORNICA- 
TION, vol.  9,  p.  642 ;  INDECENT  EXPOSURE,  vol.  10, 
p.  339;  OBSCENE  LANGUAGE  AND  PUBLICATION ; 
SODOMY, 
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At  Oommoa  Law,  LE  WD  NESS.  CtonoraUy, 

L  At  Cokhov  Law —  1,  Generally.  —  At  common  law  lewdness 
included  numerous  acts  which  were  not  yet  called  by  specific 
names,  or  separately  treated.  Adultery ;  fornication ;  indecent 
exposure  of  the  person ;  using  obscene  and  indecent  language ; 
publishing,  selling,  or  keeping  for  exhibition  obscene  books, 
prints,  or  pictures ;  exhibiting  obscene  and  indecent  shows ;  night- 
walking  ;  or  keeping  or  frequenting  houses  of  ill  fame  —  were  only 
indictable  when  so  publicly  lewd  and  indecent  as  to  have  a  tend- 
ency to  corrupt  the  morals  of  the  community  and  become  a  com- 
mon nuisance.* 

1.  **  By    the    common   law,   aU   im-  to  corrupt  the  manners  and  morals  of 

moral  acts  which  tend  to  the  prejudice  the  community.     For  the  same  reason, 

of  the    community  are  offenses,   and  with   others,   brothels  are    indictable, 

punishable  by  courts  of  justice.     They  Both    the    offenses    are    a    common 

are     denominated    crimes    and     mis-  nuisance."     Brooks  v.  State,  2  Yerg. 

demeanors."     State  v.  Doud,  7  Conn.  (Ten n.) 482. 

385.  Keeping  House  of  111  Fame  — A  rkansas. 

As  Deflned  by  Tert  Writers.  —  "  The  —Thatcher  v.  State,  48  Ark.  60,  and 

last  offense   which   I    shall    mention,  cases  cited. 

more  immediately  against  religion  and  Massachusetts,  —  Com.    v,     Bulman, 

morality,  and  cognizable  by  the  tern-  118  Mass.  456;  Com.  c.  Cobb,  120 Mass. 

poral  courts,  is  that  of  open  and  notori-  356. 

ous  lewdness;    either  by   frequenting  New  York,  —  Brockway  v.  People,  2 

houses  of  ill  fame,  which  is  an  indict-  Hill  (N.  Y.)  558;  Martin  v.  Still  well,  13 

able  offense,  or  by  some  grossly  scan-  Johns.  (N.  Y.)  275. 

dalous  and  public  indecency  for  which  North  Carolina,  —  State  v,  Wilson,  93 

the  punishment  is  by  fine  and  impris-  N.  Car.  608,  and  cases  cited, 

onment."     4  Black.  Com.  64.  Pennsylvania.  —  Com.  v.  Stewart,  i  S. 

*' In  general,all  open  lewdness  grossly  &  R.  (Pa.)  342. 

scandalous  is  punishable  bv  indictment  England, — Rex  v,  Higginson,  2  Burr, 

at  the  common  law;  and  it  appears  to  1232. 

be  an  established  principle  that  what-  See    also    the    article    Disorderly 

ever  openly  outrages  decency,  and  is  Houses,  vol.  7,  p.  7. 

injurious  to  public  morals,  is  a  mis-  LaaoiviOTis  Cohabitatioxi — Tennessee. — 

demeanor."     i  Russell  on  Crimes  (9th  State  v,  Moore,   i  Swan  (Tenn.)  136; 

ed.)   449.     To  the   same  effect   see   I  State  z/.  Cagle,  2  Humph.  (Tenn.)  415; 

East's  PI.  Cr.,  c.   i,  §  i;  i  Hawkins's  Grisham  v.  State,  2  Yerg.  (Tenn.)  589. 

PI.  Cr.,  c.  5.  §4.  Virginia, — Anderson     v.     Com.,    5 

Indeeent  Exposure  of  the  Person. —  Rand.  (Va.)627. 
Sydlye's  Case,  Sid.  168;  z  Keb.  620;  *'  Adultery  and  fornication,  though 
Rex  v.  Crunden,  2  Campb.  89;  Rex  v.  in  England  cognizable  criminally  under 
Newcasile-upon-Tyne,  I  B.  &  Ad.  933,  the  ecclesiastical  law,  were  not  indict- 
20  E.  C.  L.  509:  Com.  z'.  Haynes,  2  able  at  common  law,  and  are  not,  there- 
Gray  (Mass.)  72.  See  article  Indecent  fore,  punishable  in  this  country  unless 
Exposure,  vol.  10,  p.  339.  they  are  made  so  by  statute.     It  is 

Exhihitiiig  Indeeent  Shows.  —  "  Every  hence  very  competent  for  the  legisla- 

public  show  and  exhibition  which  out-  ture  to  prescribe  not  only  the  penalty 

rages  decency,  shocks  humanity,  or  is  for  these  offenses,  but  to  limit  the  cir- 

contrary  to  good  morals  is  punishable  cumstances  under  which  guilty  parties 

at  common  law."     Knowles  v.  State,  3  may  be  prosecuted;  and  no  presump- 

Day<(Conn.)  103.  tion   arises  of  an  intention  to  render 

fteqnenting  Houses  of  111  Fame.  —  any  person  liable  to  a  prosecution  ex- 
Brooks  z'.  State,  2  Yerg.  (Tenn.)  482;  cept  those  who  are  clearly  within  the 
State  V,  Barnes,  5  Lea  (Tenn.)  398.  provisions  of  the  statute.     In  the  ab- 

"  The  defendant  was  intended  to  be  sence  of  statutory  provisions,  the  com- 

indicted  for  open  and  notorious  lewd-  mon  law,  as  the  guardian  of  the  morals 

ness,  for  the  scandalous  and  public  in-  of    the    people,  and     their    protection 

decency  of  frequenting  houses  of  ill  against    offenses    notoriously    against 

fame,  because  of  its  apparent  tendency  public  decency  and  good  manners,  will 
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At  Common  Law.                        LEWDNESS.  VeooMury  Allogations. 

2.  Heoessary  Allegations.  —  The  l«wd  and  indeoont  Aeto  must  be  set 
out  in  the  indictment,  either  by  the  use  of  words  having  a  well- 
defined  legal  meaning,  or,  where  none  such  exist,  by  detailing  the 
circumstances.* 

Pnblio  Charaoter  of  the  Aot.  —  It  must  also  appear  that  the  lewdness 
or  indecency  of  the  defendant  was  publicly  committed,  the  offense 

against  the  peace  and  morals  of  the  community  being  the  crime, 
rattier  than  the  act  itself.* 

take  cognizance  of,  and  punish  as  mis-  perpetrated  openlv  or  covertly.  If  there 

demeanors,  acts  of  adultery  or  fornica-  was  anything  in  tne  manner  which  con- 

tion,    when     committed     openly    and  stituted    an    indictable    ofifense,   that, 

publicly.    An  act  of  incontinency  be-  according  to  well-settled  rules,  should 

comes  an  offense,  punishable  at  com-  have   been    set  out.     The   indictment 

mon    law,  only  when  it  is  combined  wanting  this,  the  judgment  must  be 

with  circumstances  which,  beyond  the  arrested.**    State  v,  Brunson,  2  Bailey 

mere  criminality  of   the   simple  fact,  L.  (S.  Car.)  149. 

were  calculated  to  make  it  injurious  to  Hight  WaUdng.  —  "  It  is  sufficient  to 

society,  as  in  case  of  incontinency  in  a  charge  the  offense  of  night  walking  in 

street  or  highway.*'    Carotti  v.  State,  general  terms,  as  in  the  cases  of  com- 

42  Miss.  354.  mon  barrators,  common  scolds,  keeping 

Vight  WaUdng.  —  Stokes  v.  State,  92  a  gaming  or  bawdy  house,   and   the 

Ala.  73;  Williams  c.  State,  98  Ala.  52;  like.     State  v.  Prescott,  33  N.  H.  212; 

State  V,  Dowers,  45  N.  H.  543.  Com.  v.  Pray,  13  Pick.  (Mass.)  359;  2 

Forms  of  Indlotmontt.  —  For  common-  Hawkins's  P.  C,  c.  25,  §  59;  i  Chitty's 
law  forms  of  indictments  charging  Cr.  Law  230;  State  v.  Peirce,  43  N.  H. 
offenses  against  morality  and  decency,  276.  In  Chitty's  Cr.  Law  230,  it  is 
see  2  Chitty's  Criminal  Law  (5th  Am.  said  that  it  is  sufficient  to  indict  the  re- 
ed.), c.  3.  spondent  in  these  general  words  with- 

1.  *'  It  is  not  only  proper  that  an  in-  out  setting  forth  any  particular  acts 

dictment  should  specify  the  criminal  of  barratry  or  scolding,  because  the 

nature  and  degree  of  the  offense,  which  charges  include  in  their  nature  a  suc- 

are  conclusions  of  law  from  the  facts,  cession  or  continuation  of  acts  which 

but  it  is  necessary  that  it  should  also  do  not  belong  to  any  particular  period, 

specify  the  particular  facts  and  circum-  but  form  the  daily  habit  and  character 

stances  which  constitute   the  offense,  of  the  offender."    State  v.  Dowers,  45 

*    *    *    Before  it  can  be  sustained  as  N.  H.  543.     To  the  same  effect  is  State 

one  for  a  common  nuisance  [it]  ought  v.  Russell,  14  R.  I.  506. 

to  contain  a  specification  of  such  facts  Lowdnsft  of  Slave  COiargoable  to  Xastor. 

and  circumstances  as  will  warrant  the  —  An  indictment  which  shows  that  a 

averment  of  an  annoyance  to  the  com-  master  permitted  his  slave  to  go  about 

munity."    State  v,  Baldwin,  i  Dev.  &  the  country  in  such  a  state  of  naked- 

B.  L.  (N.  Car.)  195,  followed  in  State  v.  ness  that  her   person  was  indecently 

Wilson,  93  N.  Car.  608.  exhibited  alleges  sufficient  to  charge 

Immoral     flhowi.  —  An     information  him  with  lewdness.     Britain  v.  State, 

charging  the  keeping  of  an  immoral  3  Humph.  (Tenn.)  203. 

show  '*  must  parucularlv  state  the  cir-  2.  Adnltoy,  Fondeation,  eto.  — ''  After 

cumstances  in   which    tne    indecency,  the  statute  of  circumspecte  agatis^  the 

barbarity,  or  immorality  consists,  that  Court  of  King's  Bench  did  not  exercise 

the  court  may  judge  whether  the  pub-  jurisdiction  in  punishing  the  mere  act 

lie  exhibition  of  the  ^how  amounts  to  a  of  incontinence.     It,  however,  retained 

crime."      Knowles    v.    State,    3    Day  its  general  power  of  punishing  offenses 

(Conn.)  103.    And  see  Reg.  v,  Saunders,  contra  bonos  mores^  and  it  is  presumed 

I  Q.  B.  Div.  15;  Rex  v,  Carlile,  6  C.  &  might    have   punished    an    offense  of 

P.  636,  25  E.  C.  L.  571.  incontinence   combined    with  circum- 

Adnltory.  —  An    allegation    that   the  stances  which,  beyond  the  mere  crim- 

defendants  lived  "  in  open  lewdness,  inality     of     the     simple    fact,     were 

whoredom,  and  adulter}',"  is  not  suffi-  calculated  to  make  it  injurious  to  so- 

.cient.    "  As  an  act  of    adultery,   the  ciety;    as  in  case  of  incontinence  in  a 

offense  is  but  adultery,  whether  it  was  street  or  highway.     But  in  such  cases 
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Vmim  Stotattf.  LE  WD  NESS.  Heootiary  AUeyatioM. 

n.  TJnSB  STATims  —  1.  Oenerally.  —  Most  of  the  lewd  and 
indecent  acts  enumerated  in  the  first  paragraph  of  this  article  are 
now  made  crimes  or  misdemeanors  by  statute,  and  will  be  found 
treated  under  separate  titles.  Others,  properly  classed  under  the 
term  "  lewdness, '  are  few. 

8.  Heoenary  AllegationB — a.  Under  Statutes  Using  Gen. 

ERAL  Terms  —  PnbUe  COianeUr  of  thA  Aet. —  In  some  states  there  are 
statutes  punishing  open  and  gross  lewdness,  or  public  indecency, 
without  defining  the  crime.  Under  these  indecent  exposure  of 
the  person  can  be  punished,  and,  contrary  to  the  common  law, 
the  indictment  or  information  need  not  charge  a  public  place, 
or  the  presence  of  more  than  one  person.* 

the  jurisdiction  would  not  spring  from  dieted."      Brooks    v.    State,    a   Yerg, 

the  criminal  character  of  the  simple  (Tenn.)  482.     And  see  Claxton's  Case, 

fact,  but  from  its  publicity,  as  there  are  12  Mod.  566;  Hawkins's   PI.   Cr.  (6th 

many  cases  where  an  act  which  is  not  ed.),  c.  61.     See  also  the  article  Dis- 

criminal  in  private  becomes  penal  by  orderly  Houses,  vol.  7,  p.  7. 

the  publicity  which  attends  its  perpetra-  (Bdentcr  in  IndlotiiMnt  for  VraqQenting 

tion."     Anderson    v.   Com.,   5    Rand.  Housat  of  111  Fains.  — '' It  must  be  ex- 

(Va.)  627.  pressly  alleged    that  '  the   defendant, 

"  As    a    secret    and    single    act    of  knowing    the    house  to  be  a    bawdy 

adultery  or  fornication  does  not  con-  house,   did    haunt    and   frequent    the 

stitute  the  indictable  offense  of  lewd-  same.'  "     Brooks    v.    State,    2    Yerg. 

ness,  it  is  necessary,  for  the  sake  of  (Tenn.)  482. 

legal  certainty,  that  words  of  notoriety  1.  *'  The  word  *  lewdness  *  at  com- 
be employed  in  its  description."  State  mon  law  means  open  and  public  in- 
V.  Moore,  i  Swan  (Tenn.)  136.  decency;  but  as  used  and  qualified  in 

The  words  "  openly  and  publicly  "  the  statute  it  has  a  broader  sense.     It 

contained  in  an  indictment  sufficiently  was  held  to   mean,  as  used  in  other 

specify  this  requirement  without  the  criminal  statutes  (Gen.   Stat.,   c.  165, 

additional  use  of  the  word"  notorious."  g  13;  c.  87,  §  6),  '  the  irregular  indul- 

State  V.  Cagle,  2  Humph.  (Tenn.)  414.  gence  of  lust,  whether  public  or  pri- 

DwigBAtlMi  of  PaUlo  Plaoo. — A  charge  vate.'  Com.  v.  Lambert,  12  Allen 
that  the  offense  was  committed  in  a  (Mass.)  177.  See  also  Com.  v.  Parker,  4 
jmblic  omnibus  sufficiently  shows  that  Allen  (Mass.)  313.  The  statute  pun- 
it  was  done  in  a  public  place,  Reg.  v.  ishes,  not  public,  but  open  lewdness. 
Holmes,  6  Cox  C.  C.  216,  20  Eng.  L.  &  The  word  open  '  qualifies  the  inten- 
£<!•  597;  01^  ^  charge  that  the  exposure  tion  of  the  perpetrator  of  the  act;  it  does 
was  made  at  a  public  urinal,  Reg.  v,  not  fairly  imply  that  it  must  be  public, 
Harris,  11  Cox  C.  C.  659,  overruling  in  the  sense  of  being  in  a  public 
Reg.  V.  Orchard,  3  Cox  C.  C.  248,  20  place  or  in  the  presence  of  many 
Eng.  L.  &  Eq.  598,  note  i.  people.     The  offense  created  does  not 

Fablio  Blghway.  —  An  indictment  depend  on  the  number  present.  It  is 
charging  an  indecent  exposure  of  the  enough  if  it  be  an  intentional  act  of 
person  on  the  public  highway  is  suffi-  lewd  exposure,  offensive  to  one  or 
dent  without  alleging  it  as  having  been  more  persons  present."  Com.  v.  War- 
done  openly  and  notoriously.  State  v,  dell,  128  Mass.  52.  See  also  State  v. 
Rose,  32  Mo.  560.  And  see  State  v.  Juneau,  88  Wis.  180;  State  v.  Millard, 
Maddox,  74  Ind.  105,  overruling  Wil-  18  Vt.  574. 
linms  V.  Stale,  64  Ind.  553.  Pablio   Indeoenoy.  —  For  indictments 

ftoqnaitlng   Hovsai   of  111    Fame.  —  for  indecent  exposure,  brought  under  a 

"  The  offense  must  be  open  and  notori-  statute    punishing    public    indecency, 

ous,  and  so  alleged.    Reg.  v.  Peirson,  see  Ardery  v.  State,  56  Ind.  328.     And  . 

2  Ld.  Raym.    1197.     If  not  open  and  see  Lorimer  v.  State,  76  Ind.  495. 

notorious,  the  party  may  be  bound  to  An  allegation  that  the  offense  was 

the  peace  by  34  of  Edw.  III.,  c.  i  (i  committed  "  in  a  public  place,  to  wit,  > 

Hawkins's  PI.   Cr.   261),  but  not    in-  at  the  blacksmith  shop    *    *    *  then  : 
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VMMsity  to  Charge  n^tt.  —  Under  such  statutes,  as  at  common 
law,  the  indictment  must  set  out  in  detail  acts  which  {all  within 
the  meaning  of  the  expressions  used  in  them.* 

b.  Under  Statutes  Punishing  Illegal  Cohabitation.  — 

There  are  statutes  in  many  states  providing  punishment  for  illegal 
cohabitation,  usually  entitled  "  statutes  against  lewd  and  las- 
civious i^ohabitation,"  and  which  are  of  wider  scope  than  those 
directed  at  the  crimes  of  adultery,  fornication,  and  the  like.*  The 
indictment  must  charge  everything  necessary  to  make  the  statu- 
tory offense  complete.  Where  the  offense  is  illegal  cohabitation 
as  husband  and  wife  between  a  man  and  woman  not  married  to 
each  other,  the  indictment  must  so  charge.*     Where  all  the  facts 

and  there  a  public  place,"  is  sufficient,  decent  and  rude  conduct,  contrary  to 

Lorimer  v.  State,  76  Ind.  495.                  ^  the  statute,  without  any  fuk-ther  descrip- 

1.  Missouri.  —  Dameron  v.   State,    8  tion  of  the  acts  complained  of,  is  not 

Mo.  494;  State  v,  Gardner,  28  Mo.  90;  such  a  description  as  the  law  requires, 

State  V.  Morrison,  64  Mo.  App.  507.  inasmuch  as  it  does  not  apprise  the  de- 

New   Hampshire.  —  State  v,    Peirce,  fendant  of  the    precise  nature  of  the 

43  N.  H.  273;  State  v.  Kennison,  55  N.  charge,  or  enable  the  court  to  judge 

H.  242.  whether  it  be  an  offense  or  not;  nor  is 

((  If    *    *    *    the  act  of  lewdness  or  it  identified   so  that  on   a  conviction 

lascivious    behavior    designed    to    be  under  it  the  plea  of  autrefois   convict 

charged  was    *    *    *    but  a  single  act  would    be    fairly  brought   within  his 

of  that  character,  performed  in  a  man-  reach.     State  v,  Peirce,  43  N.  H.  273. 

ner  so  public  as  to  be  offensive  to  the  2.  Arkansas.  —  Crouse    v.   State,    16 

public   morals,      •     ♦     •      the    lime.  Ark.  566;  State  v,  Dunn,  26  Ark.  35. 

place,  and  manner  should  have  been  so  Iowa.  —  State  v.  Clinch,  8  Iowa  402. 

described   that   the  party   could  have  Massachusetts.  —  Com.   v.    Dill,    159 

known     how     to     defend     himself.'*  Mass.  61. 

Dameron  v.  State,  8  Mo.  494.  Michigan.  —  Delany    v.    People,    10 

Allegation  in  Language  of  Statute. —  Mich.  242. 

"  The  rule  of  criminal  pleading  is  that,  Mississippi.  —  Newman  v.   State,   69 

when    all    the  facts    constituting  the  Miss.  393. 

offense  are  set  forth  in  the  statute,  it  Utah,  —  People  z^.  Colton,  2  Utah  457* 

will  be  sufficient  to  charge  the  offense  Vermont,  —  State   v.   Chillis,    Brayt, 

in  the  language  of  the  statute.     State  (Vt.)  131. 

V.  James,  37  Mo.  App.  214;  State  v.  Virginia. — Scott    v.   Com.,    77  Va. 

Kesslering,  12  Mo.  565;  State  v.  Davis,  344;  rruner  v.  Com.,  82  Va.  115. 

70  Mo.  467.     While  the  information,  it  West  Virginia,  —  State  v.  Foster,  21 

will  be  observed,  charges  the  offense  in  W.  Va,  767;  State  v.  Foster,  26  W.  Va, 

the  language  of  the  statute,  it  is  obvi-  272. 

ous  that  this    is  not  sufficient.    The  Lewd  and  Laieiyions  Cohabitation. — An 

statute  does  not  so  far  individuate  the  allegation  that  the  defendants  publicly 

offense  that  the  offender  would  have  lewdly,  and  lasciviously  cohabited  with 

proper  notice,  from  the  mere  adoption  each  other  is  a  sufficient  charge  of  an 

of  the  statutory  terms,  what  the  offense  offense  under  such  statutes.     State  v, 

he  is  to  be  tried  for  really  is.     The  in-  Bess,  20  Mo.  419;  State  v.  Osborne,  69 

formation  should  charge  the  facts  con-  Mo.  143. 

stituting  the  open,  gross  lewdness  or  8.  People    v.    Colton,   2    Utah    457; 

lascivious  behavior,  or  the  open  and  Crouse  v.  State,  16  Ark.  566;  State  v« 

notorious     act    of    public    indecency,  Clinch,  8  Iowa  402.                 * 

grossly    scandalous.       Without    such  Habitual  flemal  Interooune.  —  An  in** 

specifications  the  information  will  be  dictment  charging  unlawful  cohabita« 

insufficient."   State  z/.  Morrison,  64  Mo.  tion  under  Code  Miss.,  g  2700,  must 

App.  507.  aver  that  the  parties  were  guilty  of 

Indecent     and     Rude     Conduct.  —  A  habitual  sexual  intercourse,  as  that  is 

charge  that  the  defendant  in  a  public  the  gi^t  of  the  offense.     Newman  v* 

Street  in  Portsmouth  was  guilty  of  in-  Sute,  69  Miss.  393. 
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constituting  the  offense  are  set  forth  in  the  statute,  the  statutory 
words,  or  equivalent  expressions,  will  suffice.^ 

c.  Other  Statutory  Offenses  of  a  Lewd  Character — 

VmUtiitlon.  —  The  offense  of  being  a  prostitute  is  not  usually  a 
distinct  offense,  but  is  provided  for  by  acts  punishing  vagrancy. 
It  is  generally  necessary  to  set  out  conduct  falling  within  the 
statutory  description.* 

FroqueBtiBg  or  liTiag  In  H^iiMt  of  HI  JwMib.  —  Cases  which  have  passed 
on  indictments  or  informations  for  such  statutory  offenses  are 
discussed  in  the  notes.' 

lU  JOIVBSB  OF  DinBVBAVTS  —  Udnff  Obfceae  LangiiAgo.  —  A  joint 
indictment  will  not  lie  against  two  or  more  defendants  for  utter- 
ing  obscene  and  indecent  language.^ 

LMdTioQs  GohaUtation.  —  Under  a  statute  which  provides  a  punish- 

1.  Indiana.  —  Williams    v.  State,  64  v,  Eldredge,  5  Utah  161.     And  see  U, 

Ind.  553.  S.  V,  Cannon,  4  Utah  123,  affirmed  116 

Massachusetts.  —  Com.  v.  Brown,  141  U.  S.  55. 
Mass.  78.  2.  "  Comnum  FMftitate."  —  Where  the 

North  Carolina. — State  v.  Roper,  I  statute  uses  the  expression  "  common 

Dev.  &  B.  L.  (N.  Car.)  209.  prostitute  *'     as     descriptive     of    the 

Utah,  —  People  v.  Colton,  2  Utah  457.  offense,  the  charge  is  sufficiently  laid 

Virginia.  —  Scott  v.  Com.,  77  Va.  344.  by  using  it.     People  v.  Cowie,  88  Hun 

UmUd  States.  —  Cannon  v.  U.  S.,  116  (N.  V.)  498. 
U.  S.  55,  affirming  4  Utah  122.  8.  Charging  OfEbnse  in  the  SfngnUur.  — 

Vnlawftu    Cohabitation.  —  In    an    in-  An  indictment  for  living  in  a  particular 

diciment  under  Act  Cong.,  March  22,  house  of  ill  fame  is  not  bad,  although 

1882  (c.  47,  §  3),  entitled  "  An  act  to  the  plural  number  is  used  in  the  stat- 

amend  section  fifty-three  hundred  and  ute.     State  v.  Nichols,  83  Ind.  228. 
fifty-two  of    the  Revised  Statutes  of        Alleging  Looation  of  the  Honso. — AUeg- 

the  United  States,  in  reference  to  big-  ing  the  house  of  ill  fame  as  situated  in 

amy  and  for  other  purposes,"  the  use  a  certain   town  and    county    is  suffi- 

of  the  word  "  cohabit      is   sufiicient,  ciently  definite.     State  v.  Richards,  76 

and  it  is  not  necessary  to  set  out  at  Wis.  354. 

large  in  the  indictment  the  meaning  or        Beienter.  —  Where     the     offense     is 

definition  of  the  word  itself.     U.  S.  v.  charged  in  the  words  of  the  statute  it 

Kuntze,  2  Idaho  446.     See  also  Cannon  will  be  sufficient  after  verdict,  although 

v.U.  S.,  116  U.  S.  55,  affirming  4  Utah  it  was  not  alleged  that  the  defendant 

122.  knew  the  character  of  the  house.     State 

But  see  the  dissenting  opinion  of  Jus-  v.  Richards,  76  Wis.  354. 
tices  Miller  and  Field  m  Cannon  v.  U.  Enticing  Femalei  toHonieiof  111  Fame. 
S.,  116  U.  S.  55,  just  cited;  and  State  — In  the  following  cases  the  sufficiency 
9.  Dunn,  26  Ark.  35,  where  the  court  or  insufficiency  of  indictments  and  in- 
said:  "  The  second  count  in  the  indict-  formations  for  statutory  offenses  of  this 
ment  was  clearly  bad.  There  is  no  character  have  been  discussed:  People 
charge  that  Dunn  was  a  man,  and  Har-  v.  Roderigas,  49  Cal.  9;  Miller  v.  State, 
rison  a  woman,  or  vice  versa^  or  that  121  Ind.  294;  State  v.  Terrill,  76  Iowa 
they  cohabited  as  husband  and  wife.  149;  Carpenter  v.  People,  8  Barb.  (N. 
Tliere  is  no  statute  in  this  state  pro-  Y.)  603.  And  see  article  Abduction, 
hibiting  persons   from  cohabiting  to-  vol.  i,  p.  50. 

gether,    nor    is    such    an    offense    at        4.  "  Two  may  be  severally  but  not 

common  law."  jointly  guilty  of  uttering    the    same 

■ale  FonoB. —  An  indictment  for  co>  abusive    words.      If  both  spoke    the 

habiting  with  more  than  one  woman,  words  at  the  ffame  or  different  times, 

under  Rev.   Stat.   U.   S.,   g  5352,    as  still  the  offense  of  each  would  be  dis- 

amended  by  Act  of  March  22,  1882  (22  tinct,  and  they  could  not  be  joined  in 

Stat,  at  L.,  c.  47),  need  not  allege  that  the  same  count."    State  v.  Roulstone, 

the  defendant  is  a  male  person.    U.  S.  3  Sneed  (Tenn.)  107. 
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ment  for  any  man  or  woman  who,  "  not  being  married  to  each 
other,  lewdly  and  lasciviously  cohabit  together,  *  the  indictment 
must  charge  both  as  concurring  in  the  commission  of  the  offense.^ 
It  is  not  usually  necessary,  however,  to  join  the  defendants  in  one 
indictment,*  and  in  any  case  they  may  have  separate  trials.* 

rV.  Dtjpligity.  — Where  several  kinds  of  misconduct  or  misbe- 
havior are  set  out  disjunctively  in  the  statute,  it  does  not  render 
the  indictment  subject  to  objection  for  duplicity  that  they  are 
alleged  in  a  single  count  as  constituting  one  offense.^ 

T.  AXLBaATIOir  OF  Tm.  — The  date  when  the  offense  was  com-' 
mitted  should  be  alleged,  but  the  allegation  is  not  ordinarily  a 
material  one.* 

1.  Kansas,  —  State  v.  Hook,  4  Kan.  tion  the  parties  may  be  indicted  jointly 
App.  451.  or  severally,  whereas  the  conclusion  of 

Michigan,  —  Delany    v.    People,   10  the  court  in  thal^  case  was  that  they 

Mich.  243.  '  must  be  indicted  jointly,   and    that 

Vermont,  —  State  v.  Chillis,   Brayt.  they  cannot  be  indicted  separately,  un- 

(Vt.)  131.  less  one  of  the  parties  be  unknown  or 

West  Virginia,  —  State  v.  Foster,  2i  since  dead.'  " 

W.  Va.  767;  Sute  V.  Foster,  26  W.  Va,  8.  Kansas,  — StAVt  v.  Hook,  4  Kan.. 

272.  App.  451. 

Cohabitation "  Togethor."  —  An  allega-  Michigan,  —  Delany  v.  People,  lo- 
tion that  the  said  "  James  Foster,  on,  Mich.  242. 

etc.,  in  the  said  county,  from  that  day  to,  Virginia, — Scott  v.  Com.,  77  Va.  344. 

etc.,  did  lewdly  and  lasciviously  asso-  West  Virginia,  —  State  v.  Foster,  21 

date  and  cohabit  with  one  Sarah  Fos-  W.  Va.  767. 

ter,  the  said  James  Foster  and  Sarah  4.  Fahnestock  v.  State,  102  Ind.  156; 
Foster  not  being  married  to  each  other  State  v.  Stout,  112  Ind.  245;  Com.  t;. 
during  all  the  time  aforesaid,"  is  not  Parker,  4  Allen  (Mass.)  313. 
equivalent  to  saying  that  they  during  Lewdnets  in  Spoeoh  and  Behavior.  — 
that  time  lewdly  and  lasciviously  *' The  offense  may  be  set  forth  according 
associated  and  cohabited  "  together,"  to  the  fact.  And  as  it  is  alleged  that 
as  the  statute  has  it,  or  with  '*  each  the  defendant  was  a  person  of  the  char- 
other,"  which  would  be  equivalent  acter  described,  both  by  reason  of  the 
words,  because  in  the  absence  of  such  improper  and  unlawful  manner  in 
words,  for  aught  that  appears  in  the  which  she  conducted  herself  and  of  the 
indictment,  she  may  be  entirely  inno-  words  and  speeches  which  she  uttered, 
centof  the"  lewd  and  lascivious "  com-  she  is  charged  with  only  a  single 
merce  which  is  the  distinctive  feature  offense.  This  offense,  if  it  may  consist 
of  the  statutory  offense;  as  she  might  in  a  single  act  or  speech,  may  also  con- 
be  insane,  or  she  might  in  good  faith  sist  in  a  series  of  acts  or  speeches,  or 
believe  she  was  only  discharging  of  misconduct  in  this  way  continued 
towards  the  man  she  believed  to  be  her  through  a  considerable  period  of  time, 
husband  the  duties  of  a  wife.  State  v.  When  the  offense  consists  in  a  con- 
Foster,  21  W.  Va.  767.  tinned  or   protracted  violation  of  the 

2.  Scott  V.  Com.,  77  Va.  344;  State  v.  law,  it  is  sufficient  and  proper  to  allege 
Foster,  21  W.  Va.  767;  State  v.  Foster,  and  charge  it  in  the  words  and 
26  W.  Va.  272.  language  of  the  statute.     It  is  difficult, 

Gontra.  —  De4any  v.  People,  10  Mich,  and  perhaps  impossible,  to  describe  the 

242;  State  V,  Hook,  4  Kan.  App.  451.  matter  charged  against  the  defendant 

The  court,  in  State  v.  Foster,  21  W.  in  more  definite  or  intelligible  terms 
Va.  767,  in  declining  to  follow  the  doc-  than  it  is  in  the  complaint."  Com.  v. 
trine  of  the  Michigan  case  just  cited,  Parker,  4  Allen  (Mass.)  313. 
said:  "  We  are  unable  to  adopt  all  the  6.  State  v.  Kirkpatrick,  63  Iowa  554. 
conclusions  of  the  court  in  that  case.  Ho  Gontinnando  Veoewary.  —  In  an  in- 
as  we  are  of  opinion,  for  the  reasons  dictment  under  the  Missouri  act  con- 
hereinbefore  stated,  that  in  a  prosecu-  cerning  Crimes  and  Punishments,  art. 
tion  for  lewd  and  lascivious  cohabita^  8,  §  8  (Rev.   Code   1835,   p.  206),  for 
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VL  ALLXGATloir  OF  Lttivt.  —  The  criminal  intent  is  implied 
{rom  the  description  of  a  punishable  offense  of  this  character, 
and  none  need  be  directly  alleged.* 

YH  COHOLirnov  of  Ivdiothxht.  —  It  is  not  necessary  that  the 
indictment  should  conclude  "to  the  common  nuisance"  of  the 
community.* 

Tin  SSFBCTS  ClTBXB  BT  Tbxdict.  —  Where  the  defects  in  an 
indictment  do  not  go  to  the  jurisdiction  of  the  court,  the  indict- 
ment will  be  sufficient  after  verdict.* 

*   lewdly    and    lasciviously  *'    abiding  2.  Massachusetts,  —  Com.  t/.  Haynes, 

an  1  cohabiting,  it  is  sufficient  to  charge  a  Gray  (Mass.)  72;  Com.  v.  Parker,  4 

the  offense  as  having  been  committed  Allen  (Mass.)  313. 

on  a  certain  day,  and  it  is  not  neces-  North  Carolina,  —  State  v,  Wilson,  93 

sary  to  charge  the  offense  with  a  con-  N.  Car.  608;  State  v,  Baldwin,  x  Dev. 

tinuando,     Hinson  v.  State,  7  Mo.  244.  &  B.  L.  (N.  Car.)  195. 

1.  Massachusetts.  —  Com.  v,  Haynes,  Pennsylvania,  —  Com.    v,  Sharpless, 

2  Gray  (Mass.)  72.  2  S.  &  K.  (Pa.)  91;  Barker  v.  Com.,  19 

New  Jersey,  —  Van  Houten  v.  State.  Pa.  St.  412. 

46  N.  J.  L.  16.  England.  — Reg.  v.  Holmes,  6  Cox  C. 

New    York,  —  Miller    v.    People,    5  C.  216;  20  Eng.  L.  &  Eq.  597. 

Barb.  (N.  Y.)  203.  Sneh  Gonoliiiion  Hot  Found  In  Pnos- 

Utah^  —  People  V.  Colton,  2  Utah  457.  dents.  —  In  Com.   v,   Haynes,   2  Gray 

England,,  —  Kex    v,      Crunden,      2  (Mass.)  72,  it  being  objected  that  the 

Campb.  89.  indictment  did  not  conclude  '*  to  the 

YflTBOnt.  —  In  State  r.  Miller,  60  Vt.  common  nuisance  of  all  the  citizens," 

90,  an  indictment  which  was  bottomed  etc.,  the  court  said:  '*  The  form  of  the 

on  Vt.  Rev.  Laws,  %  4241,  charged  that  present   indictment  in  this  respect  is 

the   defendant   "was    found   in    bed  supported  by  the  authority  of  2  Chitty's 

feloniously  together  with  one  Josephine  Crim.  Law  41,  and  Archbold*s  Crim. 

Yatter,  under  circumstances  affording  PI.  (5th  Am.  ed.)  655.    Although  this 

presumption  of  an  illicit  and  felonious  form  of  conclusion  has  been  questioned 

mtention,"  etc.,  the  charge  being  in  the  in  the  English  cases  cited  by  the  coun- 

language  of  the  statute;  and  the  indict-  sel  for  the  defendant,  we  are  of  opinion 

ment  was  held  bad  because  there  was  that  it  has  been  too  long  sanctioned  by 

no  allegation  as  to  what  the  illicit  in-  authority  and  practice  to  require  us  to 

tention  was.  arrest  the  judgment  for  that  cause." 

Indseent  Bzpoiim.  —  In  an  indictment  8.  State  v,  Botkin,  71  Iowa  87. 
for  indecent  exposure,  the  words  in  the  Synonymous  Words.  —  In  Com.  v.  Dill, 
introductory  part  of  it,  "  devising  and  159  Mass.  61,  the  indictment  charged 
intending  the  morals  of  the  people  to  lewd  and  lascivious  cohabitation,  but 
debauch  and  corrupt,"  followed  by  an  the  word  "  abide  "  was  used  where  the 
allegation  that  the  defendant  did  the  statute  used  the  word  "  associated." 
act  "  unlawfully,  scandalously,  and  Said  the  court:  "  Without  intimating 
wantonly,"  taken  in  connection  with  that  there  is  any  such  formal  defect  as 
the  particular  acts  charged,  sufficiently  could  have  been  availed  of  if  the  de- 
show  a  charge  of  criminal  intent  and  fendants  had  taken  their  objection  sea- 
purpose  in  the  indecent  exposure  of  sonably  by  a  motion  to  quash,  it  is 
himself  in  view  of  the  people  passing  enough  to  say  that  the  cause  stated 
and  repassing.  Com.  9.  Haynes,  2  does  not  affect  the  jurisdiction  of  the 
Gray  (Mass.)  73.  court." 
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7.  Alleging  Time  and  Place ^  103. 

8.  Alleging  Tendency  to  Provoke  Breach  of  Peace^  104. 

9.  Duplicity^  104. 
10.  Variance y  104. 

XI  Tbial,  105. 

1.  Questions  of  Law  and  Fact^  lo^. 
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L  JUBISDICTIOH.  —  Actions  for  slander  or  libel  are  transitory^ 
and  may  be  brought  in  one  county  although  the  libel  was  pub- 
lished or  the  slander  uttered  in  another  county  or  state.* 

1.  Stout  v.  Wood,  I  Blackf.  (Ind.)  71;  jurisdiction  is  otherwise  shown,  a  false 

Cefret  v.  Burch,  i  Blackf.  (Ind.)  400;  title  of  the  cause  may  be  rejected  as 

Linvill  V.  Earlywine,  4  Blackf.  (Ind.)  surplusage.      Chapman   v.   Smith,    13 

469;    Oflfutt    V,   Early  wine,   4  Blackf.  Johns.  (N.  Y.)  78. 

(Ind.)  460;  Hull  V,  Vreeland,  42  Barb.  Jurlidietion  under  the  Iowa  Statate.  — 

(N,  Y.)543;  Listeria.  Wright,  2  Hill  (N.  Under  Iowa  Code,  g  2586,   providing 

Y.)  320;   Bree  v.  Marescaux,  7  Q.  B.  that,  except  when  otherwise  provided, 

Div.  434.    See  also  Langdon  v.  Young,  personal  actions  must  be  brought  in  a 

33  Vt.  136.  county  where  some  of  the  defendants. 

The  right  of  action  having  once  ac-  actually  reside,  an  action  for  libel,  being 

crued,  and  the   defendant  having  be-  a  personal  one,  must  be  brought  in  the 

come  liable,  he  cannot,  by  removing  county  where  the  defendant  resides,, 

from  one  place  to  another,  discharge  though  the  libel  was  published  in  an- 

himself  of  that  liability,  and  the  rule  other  county.     Hall  v,  Royce,  54  Iowa 

applies  e  converse  also.     Stout  v.  Wood,  136. 

I  Blackf.  (Ind.)  71.  JurlBdiotlon  of  Albany  Conrt  of  flanions. 

Word!  Spoken  hi  Foreifp  State.  —  Slan-  —  Libel  is  not  an  "  infamous  crime  " 

derous  words  spoken  m  Canada  may  within  the  meaning  of  New  York  Code 

be  laid  as  spoken  in  the  county  in  New  Civ.   Pro.,  §  68,  concerning  the  juris- 

York  where  the  cause  is  tried.     The  diction  of  the  Court  of  Special  Sessions 

action  being  transitory,  the  matter  may  of  the  city  of  Albany.     People  v.  Parr, 

be  laid  as  having  taken  place  in  the  42  Hun  (N.  Y.)  315. 

county  where  the  action  is  to  be  tried,  Jnstioe  of  the  Peace.  —  In  Texas  it  has 

without    any    reference  to  the  place  been  held  that  a  justice  of  the  peace 

where  the  thing    actually    happened,  has  no  jurisdiction  of  libel  and  slan- 

Lister  v,  Wright,  2  Hill  (N.  Y.)  320.  der.   Engelking  v.  Von  Wamel,  26  Tex.. 

Entitling  Canie  Erroneouily.  —  Where  469. 
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So  it  has  been  held,  where  a  defendant  writes  and  composes  a 
libel  in  one  county,  with  an  intent  to  publish,  and  afterwards 
publishes  it  in  another,  that  he  may  be  indicted  in  either.* 

n  PABTIE8  —  1.  Plaintifiii.  (See  also  article  Husband  and 
Wife,  vol.  lO,  p.  191.) — joint  libel.  — Where  libelous  or  slanderous 
matter  is  published  of  two  or  more  individuals,  each  or  either  of 
them  may  sue  therefor;*  and  it  has  been  held  that  if  several 
persons  are  injured  by  the  same  slander  or  libel,  they  must  sue 
alone,  unless  it  can  be  so  construed  as  to  affect  them  jointly.* 

Pftrtnen.  —  If  language  is  spoken  or  written  concerning  partners 
in  the  way  of  their  trade  or  profession,  they  may  all  join  in  an 
action  for  the  injury.*  If,  however,  the  language  spoken  or 
published  injuriously  affects  either  of  the  partners  individually, 
he  is  entitled  to  maintain  a  separate  action ;  *  but  a  cause  of 
action  in  a  plaintiff  singly  for  slander  of  him  in  his  partnership 
business  cannot  be  joined  with  a  cause  of  action  in  him  and  his 
partners  jointly.* 

Wli«re  a  Pnblioatioii  AfteU  a  GlaM  of  persons,  no  individual  of  that 
class  can  sustain  an  action  for  the  publication  ^  unless  it  can  be 
shown  that  the  words  have  a  personal  application  to  the  indi- 
vidual bringing  suit.* 

1.  Rex  V.  Burdett,  4  B.  &  Aid.  95,  6  an  individual  action  therefor.  Rosen- 
E.  C.  L.  404.  wald  V,  Hammerstein,  13  Daly  (N.  Y.) 

2.  Forbes  v,  Johnson,   11   B.   Mon.  377;  Noonan  v,  Orton,  32  Wis.  106. 
(Kv.)  50;  Chandler  V.  Holloway,  4  Port.  What  Bamagw  Allowed.  —  In  a  joint 
(Ala.)  17;  Smart  v.  Blanchard,  43  N.  H.  action  for  a  libel  b^  two  partners,  dam- 
X37;  Gidney  v.  Blaise,  11  Johns.  (N.  Y.)  ages  cannot  be  given  for  an  injury  to 
S4;  Foxcroft  v.  Lacey,  Hob.  89.  their  private  feelings,  but  only  for  such 

S.  Hinkle    v.    Davenport,    38   Iowa  Injury  as  they  may  have  sustained  in 

355;    Robinett   v,  McDonald,  65  Cal.  their  joint  trade  or  business.     Hay- 

611;  Smith  V,  Coolcer,  Cro.  Car.  513.  thorn  v,  Lawson,  3  C.  &  P.  196,  14  E. 

Where  several  persons  are  charged  C.  L.  268. 

with  being  jointly  concerned  in  a  mur-  6.  Harrison  v,  Bevington,  8  C.  $  P. 

der,  each  of  them  must  bring  his  sep-  708,  34  E.  C.  L.  594;  Le  Fanu  v.  Mal- 

arate  action  therefor,  because  they  have  comson,  i  H.  L.  Cas.  637;   Taylor  v. 

no  joint  interest  to  be  affected  by  the  Church,  i  E.  D.  Smith  (N.  Y.)  279. 

slander.    Smith  v.  Cooker,  Cro.  Car.  libel  AppUoable  Both  to  Finn  and  to 

513.  One  Membur.  —  It  seems  that  a  judg- 

4.  Le  Fanu  v,  Malcomson,  i  H.  L.  ment  in  favor  of  a  firm  for  a  libel  ap- 

Cas.  637 ;   Taylor  v.  Church,  i  E.  D.  plicable  both  to  the  firm  and  one  of  the 

Smith  (N.   Y.)  279;  Titus  v,  FoUet,  2  individuals  composing  it,  would  not  be 

HiU  (N.  Y.)3i8;  Ludwig  v,  Cramer,  53  a  bar  to  a  separate  action  by  the  indi- 

Wis.  193;  Forster  v.  Lawson,  11  Moore  vidual  member  for  injuries  to  his  char- 

360;    Haythorn  v«  Lawson,  3  C.  &  P.  acter.     Taylor  v.  Church,  i  E.  D.  Smith 

106,  14  E.  C.  L.  268;  Cooke  v.  Batch-  (N.  Y.)  279. 

elor,  3  B.  &  P.  150:  January  v.  Spires,  6.  Robinson  v.   Marchant,   7  Q.  B. 

nUd  in  Cooke  v,  Batchelor,  3  B.  &  P.  918,  53  E.  C.  L.  918. 

151;  Russell  V,  Webster,  25  W.  R.  59.  7.  White  v,  Delavan,  17  Wend.  (N. 

Joint  laterost  —  If  two  persons  have  Y.)    49;    Ellis    v,   Kimball,    16    Pick, 

a  joint  interest  affected  by  the  slander  (Mass.)  135. 

or  libel,  they  may  sue  jointly.    Forster  8.  Ryckman  v.  Delavan,   25  Wend. 

V,  Lawson,  3  Bing.  451.  (N.  Y.)  186;   Fenstermaker  v.  Tribune 

PnUloatlimLibeloiisPorSo.  —  Wherea  Pub.   Co.,   12  Utah  439;   Le  Fanu  v, 

publication  is  libelous  per  se  as  to  a  Malcomson,  i  H.  L.  Cas.  637,  in  which 

partnership,  one  partner  may  maintain  it  was  said  that  "  though  defamatory 
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8.  Defendants  —  Joliit  Detadaats.  —  It  is  well  settled  that  an  action 
cannot  be  maintained  against  two  or  more  persons  jointly  {or 
uttering  and  publishing  slanderous  words,^  because  the  words  of 
one  are  not  the  words  of  the  other.     The  act  of  each  constitutes 

an  entire  and  distinct  offense.*  The  rule  is  different  where  the 

defamatory  matter  is  in  writing.  An  action  for  libel  lies  against 
two  or  more  if  the  action  be  joint  and  done  by  all,'  and  if  sepa- 

matter  may  appear  ohly  to  apply  to  a  Willmore.     Palm.     313;     Burcher    v. 

class  of  individuals,  yet  if  the  descrip-  Orchard,  Sty.  349. 

tions  in  such   matter  are   capable  of  England,  —  Chamberlain    v.   White, 

being,  by  innuendo,  shown  to  be  di-  Cro.  Jac.  647. 

rectly  applicable  to  any  one  individ-  Canada,  —  Carrier  v.  Garrant,  23  U. 

ual  of  that  class,  s^n  action   may  be  C.  C.  P.  276. 

maintained  by  such  individual  in  re-  Contra, — State  v,   Marlier,  46  Mo. 

spect  of  the  publication  of  such  matter.**  App.  233,  wfiere  it  was  held  that  if  sev- 

Where  words  imputing  insolvency  in  eral  parties  all  give  voice  to  the  same 

trade  are  spoken  of  one  of  the  partners  slanderous  utterance  at  the  same  time, 

in  a  firm,  such  individual  partner  may  or  if  all  concur  in  the  utterance  of  one, 

maintain  an  action  for  slander  and  re-  they  may  be  proceeded  against  jointly, 

cover  damages  for  the  injury  done  to  The  court  considered  in  this  case  that 

him ;  it  is  not  necessarily  to  be  consid-  it  was  an  entire  offense,  one  joint  act 

ered  as  an  injury  to  the  partnership,  done  by  all. 

for  which  a  joint  action  may  be  main-  So  in  an  early  decision  (Rex  v,  Ben- 
tained.  Harrison  v,  Bevington,  8  C.  field,  2  Burr.  980)  it  .was  held  that 
&  P.  708,  34  E.  C.  L.  594.  where  several  persons  unite  in  sing- 
Where  a  publication  is  libelous  of  ing  a  slanderous  song,  the  offense  is 
two  persons,  so  that  each  of  them  joint  and  they  may  be  jointly  indicted 
would  have  a  right  of  action  against  therefor. 

the  libeler,  irrespective  of  the  existence  Slander  of  Title.  —  The  rule  in  slander 

of  any  partnership  between  them,  that  of  title  is  the  same.     Two  or  more  can- 

the  libel  attributes  to  them  a  firm  name  not  be  joined  as  defendants  in  an  action 

is  no  obstacle  to  maintaining  an  action  for  slander  of  title.     Webb  v.  Cecil,  9 

by  either    for  the    publication  of  the  B.  Mon.  (Ky.)  198. 

libel.  Constitution  Pub.  Co.  v.  Way,  94  Evidence.  —  Though  two  or  more  per- 

Ga.  120.    And  one  of  two  plaintiffs  in  a  sons  cannot,  as  a  general  rule,  be  held 

joint  action  for  libel  may  be  stricken  jointly  liable  for  an  oral  slander,  yet, 

out  and  the  action  proceed  in  behalf  of  under    circumstances    where    all    are 

the  other,  where  the  declaration    de-  jointly  concerned  and  interested,  and 

scribing  them  as  a  firm  complains  of  an  participate  in  the  general  purpose,  such 

injury  to  them  personally.    Constitu-  concert     and     co-operation     may    be 

tion  Pub.  Co.  v.  Way,  94  Ga.  120.  shown,  although  the  false  and  mali- 

1.  Georgia,  —  Gilbert     v.      Crystal  cious  statements  may  have  been  made 

Fountain  Lodge,  80  Ga.  284.  by  one  alone.     Chesebro  v.  Powers,  78 

New    York,  —  Forsyth  v,  Edmiston,  Mich.  472. 

2  Abb.  Pr.  (N.  Y.  Super.  Ct.)  431.  2.  Blake  v.  Smith,  (R.  1. 1896)  34  Atl. 

Ohio.  —  Anderson  v.  Pack,  4  Cine.  Rep.  995 ;    Webb  v.  Cecil,  9  B.  Mon. 

Wkly.  L.  Bui.  (Ohio)   596;    Campbell  (Ky.)  198. 

V,  Burns,  I  Ohio  Dec.  204.  A  further  reason  may  be  suggested 

Pennsylvania,  —  Glass  v,  Stewart,  10  that  the  same  words  spoken  by  one  may 

S.  &  R.  (Pa.)222;  Carvill  7'.  Cochran,  I  occasion    much    greater    injury    than 

Phila.  (Pa.)  399;  Nash  v.  Bloom,  10  Pa.  spoken  by  another,  and  that  each  should 

Co.   Ct.    Rep.  358;   Stieh  v,  Todd,   11  only  be  responsible  for  the  injury  in- 

Montg.  Co.  Rep.  (Pa.)  70;  Buzzard  v,  flicted   by  his  own    independent  act. 

Guest,  7  Montg.  Co.  Rep.  (Pa.)  197.  Webb  v.  Cecil,  9  B.  Mon.  (Ky.)  198. 

Rhode  Island,  —  Blake  v.  Smith,  (R.  8.  Harris    v.    Huntington,   2    Tyler 

I.  1896)  34  Atl.  Rep.  995.  fVt.)  129:  Thomas  v.  Rumsey,  6  Johns. 

Tennessee.  —  State   v.    Roulstone,    3  (N.  Y.)  26;  Leidig  v,  Bucher,  74  Pa.  St- 

Sneed  (Tenn.)  107;    Chamberl^ine  v,  65;    Com.   v.   Murphy,  8  Pa.  Co.  Ct. 

80  Volume  XIII. 


PwtiH.  LIBEL  AND  SLANDER.  Abatmttt,  0I1. 

rate  suits  are  brought  against  each  the  plaintiff  can  have  but  one 
satisfaction.* 

PnUlili«r,  Xditor,  and  Printer.  —  The  publisher  and  editor  of  a  news- 
paper may  be  joined  in  a  criminal  prosecution  for  libel,'  and  so 
may  the  editor  and  printer.* 

HnslMuid  and  Wlft.  —  An  action  may  be  maintained  against  hus- 
band and  wife  jointly  for  a  libel  written  and  published  by  the 
wife  alone.* 

8.  Abatement  and  Survivor.  —  Except  where  it  is  otherwise  pro- 
vided by  statute,*  an  action  for  libel  or  slander,  as  is  the  case 
with  other  actions  of  tort,  does  not  survive  to  the  representatives 
of  a  deceased  plaintiff,*  or  against  the  representatives  of  a  deceased 
defendant.'' 

Rep.  399.     See  also  dictum  in  Patten  v,  the  plaintiff  may  be  prosecuted  by  his 

Gurney,  17  Mass.  186.  executor,  or  the  administrator  of  his  es- 

Oombliiation  to  Commit  Wrong  Heooo-  tate.     Nutting  v,  Goodridge,  46  Me.  82. 

Murj.  —  There  cannot  be  a  joint  recov-  Iowa.  —  Under  the  Code  of  185 1  an 

ery  against  several  defendants  for  the  action  for  damages  for  a  libel  published 

publication  of  a  libel,  unless  the  evi-  by  the  defendant  does  not  abate  by  the 

dence  shows  a  combination    between  death  of  the  defendant  while  the  action 

them  to  commit  the  wrong  complained  is  pending.     Carson  v.  McFadden,  10 

of,  but  the  plaintiff  may  have  a  verdict  Iowa  91. 

against  one  only  of  the  defendants  if  Ohio.  —  Under  the  Ohio  Statutes  a 

he  alone  was  guilty.     Leidig  v.  Bucher,  cause  of  action  does  not  abate  by  the 

74  Pa.  St.  65.  death  of  the  plaintiff.     Alpin  v.  Mor- 

Oonsolidationof  Aotioiis.  —  It  has  been  ton,  21  Ohio  St.  536. 
held  that  two  or  more  actions  for  the  6.  Cummingsv.  Bird,  115  Mass.  346; 
same  libel,  one  against  the  editor  and  Jones  v,  Townsend,  23  Fla.  355;  More 
one  against  the  publisher,  cannot  be  2/.  Bennett,  65  Barb.  (N.  Y.)  339;  Hatch- 
consolidated.    Cooper  V.  Weed,  2  How.  ard  v,  Mege,  18  Q.  B.  Div.  771. 
Pr.  (N.  Y.  Supreme  Ct.)  40.  Death  of  Wifs  Pending  Writ  of  Error.  — 

1.  Thomas  v,  Rumsey,  6  Johns.  (N,  Where  a  judgment  in  an  action  by  a 
Y.)  26.  husband  and  wife  for  slander  of  the 

2.  Banner  Pub.  Co.  v.  State,  16  Lea  wife  is  arrested  and  writ  of  error  sued 
(Tcnn.)  176.  out,  the  writ  will  abate  where  the  wife 

8.  Watts  V,  Fraser,  7  C.  &  P.  369,  32  subsequently  dies.     Stroop  v,  Swarts, 

E.  C.  L.  544.  12  S.  &  R;  (Pa.)  76. 

4.  Tait  V.  Culbertson,  57  Barb.  (N.  Death  of  Hosband  in  Joint  Aotion  by 

Y.)  9.  Hnshand  and  Wifb.  —  Where  a  woman 

In    an     action    for    slander     words  marries  after  bringing  an  action   for 

spoken  by  the  husband  cannot  be  sued  slander,  the  right  of  action  will  survive 

for    in    the   same  action   with    words  to  her  in  case  of  her  husband's  death, 

spoken  by  the  wife.     Penters  v,  Eng-  or  in  case  of  her  divorce  from  him. 

land,  I  McCord  L.  (S.  Car.)  14.  Gibson  v.  Gibson,  46  Wis.  449. 

Aotion  Against  Joint  Stoek  AsoooLation.  Death  of  Plaintiff  Before  Enti^  of  Final 

—  An  action  against  a  joint  stock  asso-  Judgment.  —  Where  the  plaintiff  in  an 

elation  may  be  maintained  in  the  name  action  for  libel  died  after  interlocutory 

of  its  president  for  a  libel  published  by  judgment  signed  and  writ  of  inquiry 

its    authority.     Van   Aemam  v,  Blei-  executed,  but  before  the  next  day  in 

stein,  102  N.  Y.  355.  bank,  it  was  held  that  final  judgment 

The  Proprietor  of  a  Hewipapor  in  which  could  not  be  entered  for  plaintiff  for 

a  libel  is  published  may  be  sued  with-  the  damages  assessed,  the  suit  having 

out  joining  the  writer  of  the  article  as  abated     by    his    death.       Ireland    v. 

defendant.     Ludwig  v.  Cramer,  53  Wis.  Champneys,  4  Taunt.  884. 

193.  Aotion  Hot  Assignable.  —  A  right  of 

ft.  Maim.  — By  the  Revised  Statutes  action  for  libel  is  not  assignable.  Hud- 

of  1857,  c.  87.  §8,  an  action  on  the  case  son  v.  Plets,  11  Paigp  (N.  Y.)  180. 

(or  slander  survives,  and  after  death  of  T.Walters    v.    Nettleton,    5     Cush*. 
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fOaiider  of  Title.  —  This  rule,  however,  does  not  apply  to  actions 
for  slander  of  title.  An  action  for  the  publication  of  a  false  and 
malicious  statement  causing  damage  to  a  plaintiff's  personal  estate 
survives.* 

Fartnenhip  Action.  —  So  an  action  by  a  partnership  for  a  slander 
relating  to  its  financial  condition  does  not  abate  on  the  death  of 
one  of  the  partners.* 

m  Deolabatioh  OB  CoKPLAiVT  —  1.  Induoement  and  Colloqninm 
—  a.  Definition  and  Office.  — It  is  the  office  of  the  induce- 
ment to  narrate  the  extrinsic  circumstances  which,  coupled  with 
the  language  published,  affect  its  construction  and  render  it 
actionable,  where,  standing  alone,  and  not  thus  explained,  the 
language  used  would  appear  either  not  to  concern  the  plaintiff, 
or,  if  concerning  him,  not  to  affect  him  injuriously.  It  is  a  state- 
ment oi  the  facts  out  of  which  the  charge  arises,  or  which  are 
necessary  or  useful  to  make  the  charge  intelligible.*  The  induce- 
ment sometimes  contains  a  fulsome  eulogy  on  the  plaintiff's 
character,  but  this  is  not  only  unnecessary  but  in  bad  taste.*  Prop- 
erly the  colloquium  or  allegation  of  a  discourse  is  the  allegation  that 
the  language  published  was  concerning  the  plaintiff  or  concern- 
ing the  plaintiff's  affairs,  or  concerning  the  plaintiff  and  the  facts 
alleged  as  inducement,  but  the  term  "  colloquium  "  is  frequently 
employed  as  synonymous  with  "  inducement,"  or  to  signify  the 
inducement  and  colloquium  properly  so  called.* 

b.  Necessity  of  —  (i)  Words  Not  Actionable  Per  Se,  —  If 
the  alleged  defamatory  words  are  not  actionable  on  their  face, 
but  derive  their  defamatory  import  from  extrinsic  facts  and  cir- 
cumstances, such  extrinsic  facts  and  circumstances  must  be  set 

fMass.)  544;  More  r.  Bennett,  65  Barb,  does    not    aggravate  the    slander   or 

0*^*  Y.)  339;  Underhill  v,  Devereux,  2  authorize  the  jury  to  add  to  the  amount 

Saund.  72,  k.  of  damages.      Strachey's  Case,    Sty. 

Death  of  Defendant  Pendiny  Appeal. —  118;  Harmon  v,  Carrington,  8  Wend. 

An  action  for  slander  or  libel  is  de-  (N.  Y.)  488;   Coleman  v.  Southwick,  9 

feated  by  the  death  of  the  defendant  Johns.  (N.  Y.)  45. 

pending  an  appeal.   Faith  v.  Carpenter.  ft.  Townsend  on  Libel  and  Slander, 

33  Ga.  79.  §  323.    See  also  infra^  III.  i.  r.  Connect- 

1.  Hatchard  v,  Mege,  18  Q.  B.  Div.  twg  Defamatory  Matter  with  Plaintiff, 

771.  When  the  words  do  not  of  themselves 

S.  Shale  v.  Schantz,  35  Hun  (N.  Y.)  convey  the  meaning  which  the  plaintiff 

632.  would    attribute  to  them,    and    such 

8.  Randalls.  Evening  News  Assoc.,  meaning  results  only  from  some  extrin- 

79  Mich.  266;   McLaughlin  c.  Fisher,  sic  matter,  such  extrinsic  matter  must 

136  111.   Ill;    Hart    v.   Coy,  40   Ind.  be  distinctly  averred  with  the  certainty 

553.  required   by  the   rules  of  pleading  in 

4.  Pink  V.  Catanich,  51  Cal.  420.     In  relation  to  facts  capable  of  being  tra- 

this  case  It  was  held  that  an  allegation  versed  and  put  in  issue,  and  proved  or 

In  the  complaint  that  before  the  speak-  disproved  by  the  evidence;    and  then 

ing  of  the  alleged  slanderous  words  the  the  words  must  be  connected  with  such 

plaintiff  had  sustained  a  good  name  other  matter  by  a  colloquium,  alleging 

and  reputation  among  his  neighbors  is  that  the  words  were  spoken  or  written 

superfluous,  and  need  not  be  denied;  of  and  concerning  such  matter.     Bloss 

but  that  if  denied,  and  no  attempt  is  v.  Tobey,  2  Pick.  (Mass.)  320;  Carter  v, 

made  to  prove  the  allegation  untrue,  it  Andrews,  16  Pick.  (Mass.)  i. 
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forth  and  connected  with  the  words  charged  by  a  proper  aver* 

ment.*     Words  not  actionable  per  se  may  be  made  to  appear 

1.  Alabama. — Smith   v,  Gafifard,  31  Salvatelli  v.   Ghio,   9   Mo.   App.    155; 
Ala.  45;   Robinson  v,  Drummond,  24    Palmer    v.    Hunter,   8   Mo.   512;    Mc- 

Ala.  174.  Man  us  v.  Jackson,  28  Mo.  56;  Harris 

Arkansas.  —  Knight  v.  Sharp,  24  Ark.  v.  Woody,  9  Mo.  113. 

602;  McGough  V.  Rhodes,  12  Ark.  625.  New       Hampshire, — Edgeerly       v. 

California.  — Clarke     v.     Fitch,    41  Swain,  32  N.  H.  478;  Harris  v.  Burley, 

Cal.  472;  Edwards  v.  San  Jose  Print-  8  N.  H.  256. 

ing,  etc.,  Soc,  99  Cal.  431;  Maynard  v.  New  Jersey. — ^Joralemon  v.  Pomeroy, 

Fireman's  Fund  Ins.  Co.,  34  Cal.  48;  22  N.  J.  L.  271. 

People  V.  Collins,  102  Cal.  345.  New    York,  —  Carroll   v.  White,    33 

Connecticut.  —  Hillhouse  v.  Dunning,  Barb.  (N.  Y.)6t5;  Burtch  v.  Nickerson, 

6  Conn.  407.  17  Johns.  (N.  Y.)  217;  Kinney  v.  Nash, 

Delaware. — Rice    v,     Simmons,     2  3  N.  Y.  177:  Havemcyer  v.  Fuller,  60 

Harr.  (Del.)  417;  Eccles  v.  Shannon,  4  How.     Pr.    (N.    Y.    Super.    Ct.)    316; 

Harr.  (Del.)  193.  Phincle  v.  Vaughan,  12  Barb.  (N.  Y.) 

Georgia. — Stancell  v.  Pryor,  25  Ga.  215;  Emery  v.  Miller,  i  Den.  (N.  Y.) 

40.  208;    Milligan  v.  Thorn,  6  Wend.  (N. 

///iw»V.  —  McLaughlin  v.  Fisher.  136  Y.)  412;  Gilbert  v.  Field,  3  Cai.  (N.  Y.) 

111.  Ill;  Blair  V.  Sharp,  i  111.  30.  329;  Miller  v.  Maxwell,  16  Wend.  (N. 

Indiana.  —  Dean  v.  Miller,  66  Ind.  Y.)  9. 

440;  Jones  V.  Diver,  22  Ind.  184;  Rock  North  Carolina,  —  Sluder  v.  Wilson, 

V.  McClarnon,  95  Ind.   415;  Emig  v,  10  Ired.  L.(N.  Car.)  92;  Browne  z/.  Dula, 

Daum,  xind.  App.  146;  Works  v.  Stev-  3    Murph.    (N.    Car.)    574;    Watts    v. 

ens,  76  Ind.  181;  Harrison  v.  Manship,  Greenlee,  2  Dev.  L.  (N.  Car.)  115. 

120  Ind.  43;  Ward  V.  Colyhan,  30  Ind.  Ohio, — Powers  v,   Seaton,  2  West. 

395;  Linville  v.  Earlywine,  4  Blackf.  L.  M.  (Ohio)  532;   Brown  v.  Kincaid, 

(Ind.)  470;   Miles  v.  Vanhorn,  17  Ind.  Wright  (Ohio)  37. 

245.  Pennsylvania,  —  Maxwell  v.  Allison, 

Kentucky, — Beswick  v.  Chappell,  8  11   S.   4   R.    (Pa.)    343;    Lukehart    v, 

B.  Mon.  rt[y.)486;  McGowan  v,  Mani-  Byerly,  53  Pa.  St.  418;  Stitzell  v.  Rey- 

fee,  7  T.  B,  Mon.  (Ky.)  314.  nolds,    59   Pa.   St.  488;    Thompson  v. 

Maine. — Brown  v.  Brown,   14  Me.  Lusk,    2   Watts  (Pa.)   17;    McKennon 

317;    Patterson  v,  Wilkinson,   55  Me.  v.  Greer,  2  Watts  (Pa.)  352;  Gosling  t^. 

42;  Wing  V.  Wing,  66  Me.  62;  Small  v,  Morgan,  32  Pa.  St.  273;  Collins  v,  Dis- 

Clewley,  60  Me.   262;  Emery  «/.  Pres-  patch  Pub.  Co.,  22  Pittsb.  L.  J.  N.  S.290. 

colt,  54  Me.  389.  South  Carolina.  —  Power  v.  Miller,  2 

Maryland,  —  Peterson    v,    Sentman,  McCord  L.  (S.  Car.)  220;    Ashbell    v, 

yi  Md.  140;  Dorsey  v.  Whipps,  8  Gill  Witt,  2  Nott  &  M.  (S.  Car.)  364;  Wilson 

<Md.)  457;  Sheely  v.  Biggs,  2  Har.  &  v.  Hamilton,  9  Rich.  L.  (S!  Car.)  382. 

J.  (Md.)  363;  Jones  v,   Hungerford,  4  Tennessee, — Stanley    v.  Brit,  Mart. 

Gin  &  J.  (Md.)  402.  &  Y.  (Tenn.)  222;  Sharps.  Wilhite,  2 

Mcusachusetts, — Snell    v.   Snow,    13  Humph.  (Tenn.)  434;  Magee  t'.  Stark, 

Met.    (Mass.)    278;    Young    v.    Cook,  i  Humph.  (Tenn.)  506;  Bell  v.  Farns- 

144  Mass.  38:  Bloss  v,  Tobey,  2  Pick,  worth,   11   Humph.  (Tenn.)   608;  Wil- 

<Mass.)  320;  Carter  «/.  Andrews,  16  Pick.  Hams  v.  Karnes,  4  Humph.  (Tenn.)  9; 

(Mass.)  i;  Fowle  v,  Robbins,  12  Mass.  Hays  v.  Hays,  i  Humph.  (Tenn.)  402. 

498;  Tebbetts  V.  Coding.  9  Gray  (Mass.)  Vermont.  —  Ryan  v.  Madden,  12  Vt. 

254;     Baldwin    v.    Hildreth,    14  Gray  51;  Sanderson  v.  Hubbard,  i4Vt.  462; 

{Mass.)  221;     York    v.    Johnson,    116  Cass  v.  Anderson,  33  Vt.  182;  Fitzsim- 

Mass.  482.  mons  v.  Cutler,  i  Aik.  (Vt.)  33;  Taft  v. 

Minnesota.  — Stewart  v,  Wilson,   23  Howard,  i  D.  Chip.  (Vt.)  275;  Wood  v. 

Minn.  449;  Smith  v.  Coe,  22  Minn.  276.  Scott,  13  Vt.  42;  Nichols  v.  Packard,  16 

Missouri. — Dyer  v,    Morris,   4  Mo.  Vt.   83;    Holton  v.   Muzzy,  30  Vt.  365; 

-214;    Unterberger    v,  Scharff,    51    Mo.  Smith  z'.  Hollister,  32  Vt.  695;  Ryan  zr. 

App.      102;      Wood     V,    Hilbish,    23  Madden,  12  Vt.  51. 

Mo.  App.  389;  Boyce  v.  Aubuchon,  34  Virginia.  —  Hogan  v.    Wilmoth,   16 

Mo.   App.   315:    Powell   V.   Crawford,  Gratt.  (Va.)  80. 

107  Mo.  595;  Curry  v.  Collins,  37  Mo.  Wisconsin,  — Bcnz    v,  Wiedenhoeft, 

324;  Legg  V,   Dunleavy,   80  Mo.   558;  83  Wis.  397. 
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actionable  by  averring  such  extrinsic  facts  as  will  show  that  they 
were  intended  to  be  slanderous  and  were  so  understood.  These 
averments  must  be  distinctly  stated  in  the  inducement,  and  applied 

Words  Held  Hot  Aotionable  Without  In-  lasciviousness,    and    wantonness.      It 

dnoement  or  Colloqiiiuii.  —  An  omission  was  held  that  the  declaration  was  in- 

of  a  colloquium  in  a  declaration  for  de-  sufficient  for  want  of  averments  and  a 

famation  by  charging  the  plaintifT  with  colloquium.     Snell   v.   Snow,  13  Met. 

swearing  a  lie   is  fatal  to  the  action.  (Mass.)  278. 

Blair  v.   Sharp,    i   III.   30;    Harris  v,  A  mother  cannot  maintain  slander 

Woody,  9  Mo.  113;  Palmer  t/.  Hunter,  for  calling    her    daughter   a    bastard 

8  Mo.  512;    Knight  v.  Sharp,  24  Ark.  without  a  colloquium  of  the  mother. 

602;  Phincle  v.  Vaughan,  12  Barb.  (N.  Maxwell  v,  Allison,  11  S.  &  R.  (Pa.) 

Y.)  215;    Wood  V,   Scott,    13  Vt.   42;  343. 

Brown  v.  Kincaid,  Wright  (Ohio)  37;  The  words,  **Hc  altered  the  earmark 

Browne  v.  Dula,  3  Murph.  (N.   Car.)  of  my  hog,"  will  not  sustain  an  action 

574;   Sluder  v.  Wilson,  10  Ired.  L.  (N.  in  the  absence  of  a  colloquium.     WiU 

Car.)  92;  Dean  v.  Miller,  66  Ind.  440.  Hams  v,  Karnes,  4  Humph.  (Tenn.)  9. 

To  charge  a    person    with    having  The  words,  "  C.   R.     ♦    *    ♦     got 

sworn  falsely  is  not  actionable  unless  drunk    and    came    home    with    some 

there  is  a  colloquium  concerning  a  pro-  powders  and   tried  to  get  his  wife  to- 

ceeding  before  some  court  of  competent  take  them,  but  she  refused,  and  sent 

jurisdiction  and  the  words  are  alleged  for  Dr.  T.,  and  he    *    *    *    said  that 

to  have  been  spoken  with  reference  to  they  were  arsenic  and  poison,  and  if  she 

that  proceeding.     Fowle  v.  Robbins,  12  had  taken  any  of  them  they  would  have 

Mass.  498;    McManus   v,  Jackson,  28  killed  her.   *  *  *   C.  R.  tried  to  poison 

Mo.  56;  Palmer  r.  Hunter,  8  Mo.  512;  his  wife,"  are  not  actionable  where 

Small  V,  Clewley,  60  Me.  262;  Patter-  there  is  no  colloquium  showing  extrin- 

son  V,  Wilkinson,  55  Me.  42;  Sheely  v.  sic  matter  which  would  give  the  words 

Biggs,  2  Har.  &  J.  (Md.)  363;  Phincle  a    meaning    not   expressed    by    them 

V.    Vaughan,    12  Barb.   (N.   Y.)  215;  alone.    Rock  v.  McClarnon,  95  Ind.  415. 

Wood  V,   Scott,   13  Vt.  42;    Brown  v.  The  words,   **  It  is  the  opinion  of 

Kincaid,  Wright  (Ohio)  37.  the  people  that  Mary  Daum  burnt  the 

To  say  of  a  woman  that  she  ''has  barn,  and  it  is  mine,"  are  not  action- 
gone  down  the  river  with  two  whores  able  without  an  allegation  of  extrinsic 
*    *    *    to  the  goose-horn,"  is  not  ac-  facts  showing  that  the  barn  spoken  of 
tionable  without  a  colloquium  showing  was  the  property  of  another.     Emig  v. 
what  kind  of  a  house  is  meant.     Dyer  Daum,  i  Ind.  App.  146. 
V.  Morris,  4  Mo.  214.  Words  spoken  as  follows  of  a  physi- 

So,  to  charge  a  person  with  keeping  cian:  '*  In  my  opinion  the  bitters  that 

'*a  bad  house"  is  not  actionable  with-  A  fixed  for  a  were  the  cause  of  his 

out  a  colloquium  showing  what  kind  of  death,"  are  not  actionable  in  the  ab- 

a  house  is  meant.     Peterson  v.  Sent-  sence  of  any  colloquium  showing  that 

man,  37  Md.  140.  they  were  spoken   in  a  conversation 

A  complaint  in  an  action  for  slander  about  Bas  having  been  murdered,  and 

which  alleges  that  deftsndant    called  such  words  do  not  in  their  usual  sense 

plaintiff  a  *'  damned  Irish  bitch,"  but  import  murder.    Jones    v.   Diver,    22 

contains    no  coUoijuium   or  innuendo  Ind.  184. 

showing  the  sense  in  which  the  words  A  count  in  slander  alleging  that  the 
were  used,  is  insufficient,  as  such  words  defendant  used  the  words,  *' You  re- 
do not  necessarily  impute  want  of  chas-  moved  the  corner  tree;"  adding,  "the 
tity  and  are  not  necessarily  actionable  defendant  thereby  referring  to  and 
per  se,  Nealon  v.  Frisbie,  1 1  Misc.  speaking  of  a  corner  between  the  survey 
Rep.  (N.  Y.  Super.  Ct.)  12.  of  said  plaintiff  and  the  survey  of  said 

A  declaration  alleged  that  the  de-  Chappel,"  was  held  insufficient  with- 

fendant  said  of  the  plaintiff:  **She  is  a  out  distinct  averment  showing  that  the 

bad  girl,"  "a  very  bad  girl,*'  and  "un-  words  were  used  in  reference  to  some 

worthy  to  be   employed  by  any  com-  corner   tree    of   a    particular   survey, 

pany  in  Lowell;"  meaning  thereby  that  Beswick  v,  Chappel,  8   B.  Mon.  (Ky.) 

the  plaintiff  was  a  prostitute,  and  had  486. 

been  guilty  of  fornication,  lewdness.  Words  written  of  one  that  he  was  a 
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to  the  plaintiff  by  a  proper  colloquium,  with  the  intended  and 

understood  meaning  correctly  set  out  in  the   innuendoes.*     It 

may  also  be  shown  by  a  proper  averment  that  words  seemingly 
innocent,  and  even  commendatory  on  their  face,  were  intended 

supervising  architect  of  a  building,  and  a    particular   day,    without     alleging 

that  he  promised  to  give  the  defendants  which  of  several  suits  between  the  same 

work  thereon  for  a  commission  paid  to  parties  tried  on  the  same  day,  it  is  suffi- 

him,  are  not  actionable  per  se^  and  a  cient.     Harris  v,  Purdy,  i  Stew.  (Ala.) 

petition  which  fails  to  allege  the  ex-  231.     In  a  declaration  for  slander  the 

trinsic    facts    showing    their    libelous  plaintiff  averred  that  the  defamatory 

meaning  is  fatally  defective.     Legg  v.  words  were  spoken  '*  whilst  the  plain- 

Dunleavy,  80  Mo.  558.  tiff  was    giving   testimony  as  a   wit- 

The  words,  "You  have  killed  one  ness  under  the  solemnities  of  an  oath, 
negro  and  nearly  killed  another,"  do  before  *  *  *  an  acting  justice 
not  necessarily  impute  a  charge  of  of  the  peace."  It  was  held  that  the 
felonious  killing,  and  the  declaration  averment  was  sufficient.  Lewis  v, 
must  contain  a  colloquium.  Hays  v.  Black,  27  Miss.  425.  Where  the  dec- 
Hays,  I  Humph.  (Tenn.)402.  laration  states  a  colloquium  with  G., 

The   words,   "  I  have    seen  women  of  and  concerning  the  children  of  G., 

steal  yarn  before,"  are  not  slanderous  and  of  and  concerning  the  plaintiff  in 

in  the  absence  of  an  inducement.     Hart  particular,  one  of  the  children  of  G., 

V,  Coy,  40  Ind.  553.  and   that  the  defendant  said,  '*  Your 

MbetiTe-  Alleeation  Cared  by  Answer,  children  are  thieves,  and  I  can  prove 

—  Where  the  defendant  in  an  action  it,"  it  was  held  that  the  colloquium 

for  libel   admits  the  publication   and  designated  the  plaintiff  as  one  of  the 

attempts    to    justify    in    his    answer,  children  intended.     Gidney  v.  Blake, 

he  is  estopped  from  objecting  to  the  xi  Johns.  (N.  Y.)  54. 

complaint  on  the  ground  that  the  pub-  M.  published  of  K.  this:  *'  We  have 

lication    is    not    sufficiently    alleged,  recently  been  defending  a  suit  brought 

Hemphill  v.  Holley,  4  Minn.  233.  against  this  association  by  a  citizen  of 

1.  Works  V,   Stevens,   76   Ind.    184;  Micanopy,  who  lost  his  stock  of  goods 

Watts  ».  Greenlee,  2  Dev.  L.  (N.  Car.)  by   fire   during  last  October.      There 

117;  Stancell  v,  Pryor,  25  Ga.  40;  May-  were  circumstances  which  satisfied  the 

nard  v.  Fireman's  Fund  Ins.  Co.,  34  board  of  directors  that  the  fire   was 

Cal.  48;    Kinyon  v.  Palmer,   18  Iowa  not   accidental;   consequently  we  did 

377 ;  Robinson  v.  Drummond,  24  Ala.  not  feel  that  we  had  the  right  to  assess 

174;  Kargerv.  Rich,  81  Wis.  177;  Wag-  the  members  of  this  association  to  pay 

ner  v.  Saline  County  Progress  Printing  what  we  had  reason  to  believe  a  fraudu- 

Co.,  45  Mo.  App.  6;  Wilcox  v.  Moon,  lent  loss."     It  was  held  that  a  declara- 

61    Vt.    484;    Taylor  v,   Kneeland,    i  tion  in    libel,   with    a  count  on    this 

Dougl.  (Mich.)67;  Brown  z/.  Brown,  14  language  containing  proper  colloquium 

Me.  317.    See  also  infra^  III.  i.  r.  CoK'  and  innuendo  as  to  its  being  of  and 

necHng  Defamatory  Matter  with  Plains  concerning  K.,  and  as  to  his  connection 

tiff.  with  the  subject-matter,  was  sufficient. 

SulBeient  Statament  of  Induoeiiieiit  and  Montgomery  v,  Knox,  23  Fla.  595. 

OeUoqnlum.  —  In  an  action  for  slander  A  count  in  slander,  averring  that  the 

the  declaration  alleged  that  the  defend-  defendant  uttered  and  published  these 

ant,  "in  a  certain  discourse  which  he  words:    "  He  [meaning  the  plaintiff  J 

then  and  there  had  of  and  concerning  has  been  with  a  sow,  and  I  [meaning 

the  plaintiffs."  did  falsely  speak  and  the  defendant]  can  prove  it,"  followed 

publish  "  of  and  concerning  the  said  by  an  averment  that  the  words  were 

Elizabeth  "  (one  of  the  plaintiffs)  cer-  intended  to  charge  the  plaintiff  with 

tain  defamatory  words  set  forth.     It  the  crime  against  nature,  etc.,  was  held 

was  held  that  there  was  a  sufficient  '  sufficient.       Goodrich  v,    Woolcott,  3 

statement  of  a  colloquium.    Sturtevant  Cow.  (N.  Y.)  231,  5  Cow.  (N.  Y.)  714. 

cr.   Root,   27  N.  H.  69.    Where,  in  an  Allegation  of  Special  Iiqiiry  Insuifiolent. 

action  for  slander  by  charging  a  wit-  —  Where  the  alleged  defamatory  words 

ness   with   false  swearing,    the .  collo-  are  not  actionable  per  se^  a  mere  gen- 

quium  alleges  the  charge  to  have  been  eral  allegation  of  special  injury  does 

made  with  reference  to  a  suit  tried  on  not  supply  the  place  of  a  colloquium. 
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and  were  in  fact  understood  to  convey  a  meaning  directly 
opposite  to  their  ordinary  signification.^ 

Eibet  of  Statutory  Ptoriiioiis.  —  As  shown  in  another  connection,' 
the  necessity  of  stating  extrinsic  facts  and  circumstances  to  show 
the  application  of  the  defamatory  words  to  the  plaintiff  is  no  longer 
necessary  in  many  jurisdictions,  because  of  the  provisions  of  the 
several  codes.*  It  is  very  generally  held,  however,  that  these 
provisions  do  not  dispense  with  the  necessity  of  inducements  or 
innuendoes  when  they  are  necessary  to  show  the  defamatory 
meaning  of  the  words ;  in  this  respect  the  rules  of  pleading  remain 
unaltered.* 

Whore  tho  Moaaiiig  of  tlio  Words  Is  80  AmU^ons  that  extrinsic  facts 
are  necessary  to  be  proved  to  show  them  to  be  actionable  at  all, 

Canton  Surgical,  etc.,  Chair  Co.  v.  Mc-  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  478; 

Lain,  82  Wis.  93.  Fry  v,  Bennett,  5  Sandf.  (N.  Y.)  54; 

1.  Works  t'.  Stevens,  76  Ind.  181 ;  Em-  Pike  v.  Van  Wormer,  6  How.  Pr.  (N. 

merson  v.   Marvel,  55  Ind.  265;   Lip-  Y.  Supreme  Ct.)  99;  Caldwell  v.  Ray- 

prant  v,  Lipprant,  52  Ind.  273;  Waugh  mond,  2  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

V.  Waugh,  47  Ind.  580.  193;  Blaisdell  z\  Raymond,  4  Abb.  Pr. 

8.  See  infra^  IIL  i.  c.  Connecting  De-  (N.  Y.  Supreme  Ct.)  446;  Diasz'.  Short, 

famatory  Matter  with  Plaintiff.  16  How.  Pr.  (N.  Y.  Supreme  Ct.)  322; 

8.  The  New  York  Code  01  Civil  Pro-  Wachter    v.   Quenzer,   29   N.   Y.   547; 

cedure,  §  535,  provides  that  "  it  is  not  Hallock  v.  Miller,  2  Barb.  (N.  Y.)  630; 

necessary  in  an  action  for  libel  or  slan-  Bullock  v,   Koon,  9  Cow.  (N.  Y.)  30; 

der  to  state  in  the  complaint  any  extrin-  Carroll  v.  White,  33  Barb.  (N.  Y.)  615. 

sic  fact  for  the  purpose  of  showing  the  Oregon.  —  Cole    v,     Neustadter,    22 

application  to  the  plaintifi  of  the  de-  Oregon  199. 

famatory  matter,  but  the  plaintiff  may  Wisconsin,  — Van  Slyke  v.  Carpenter, 

state  generally  that  it  was  published  or  7  Wis.  173;  Frank  v.  Dunning,  38  Wis. 

spoken  concerning  him,  and  if  that  alle-  270;     Bradley    v.     Cramer,     59    Wis. 

gation  is  controverted  the  plaintiff  must  315. 

establish  it  on  the  trial."     In   many  MaMaehmetts. — The    Practice    Act, 

other  states  the  codes   contain  provi-  Stat.  1852,  c.  312,  has  not  changed  the 

sions  identical  with  or  very  similar  to  rule  of  law  which  requires  the  plain- 

this  provision.  tiff  in  an  action  for  slander  to  allege 

The  provision  of  the  Iowa  (1897)  Code,  the    extrinsic   facts    or  circumstances 

§  3592,  is  broader  than  the  one  cited,  which  are  necessary  in  order  to  give 

It  provides  that  "  in  an  action  for  slan-  significance  to  the  words  spoken,  and 

der  or  libel  it  shall  not  be  necessary  to  render  them  intelligible  to  the  court 

state  an^  extrinsic  facts  for  the  purpose  and  jury  in  the  sense  in  which  they 

of  showing  the  application  to  the  plain-  were  spoken,  as  importing  a  charge  of 

tiff  of  any  defamatory  matter  out  of  crime.      Tebbetts  v.  Coding,  9  Gray 

which  the  cause  of  action  arose,  or  that  (Mass.)  254. 

the  matter  was  used  in  a  defamatory  Iowa.  —  The  Iowa  statute  is  much 

sense;  but  it  shall  be  sufficient  to  state  broader  than  that  of  the  other  states, 

the   defamatory  sense    in  which  such  and  the  rule  in  that  state  seems  to 

matter  was  used,  and  that  the  same  be   that   it  will  be   sufficient  for    the 

was  spoken  or  published   concerning  pleader  to  set  out  the  words  and  the 

the  plaintiff."  defamatory  sense  in  which  they  were 

4.  California, — Wilson  v.  Fitch,  41  used;  that  the  necessary  colloquium  or 

Cal.  363;  De  Witt  v.  Wright,  57   Cal.  extrinsic  facts  to  support  the  defama- 

576.  tory  sense  alleged,  or  in  aid  thereof,  is 

Minnesota.  — Stewart  v.    Wilson,  23  a  question  of  proof  and  not  of  plead- 

Minn.  449;   Petsch  v.  Dispatch  Print-  ing.     Clarke  v.   Jones,  49   Iowa  474; 

ing  Co.,  40  Minn.  291;  Newell  t/.  How,  Swearingen  v.   Stanley,  23  Iowa   115. 

31  Minn.  235.  See  also   Kinyon  v.   Palmer,  18  Iowa 

New  York.  — Wallace  v.  Bennett,  i  377. 
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the  necessity  of  stating  these  facts  by  an  explicit  averment  is  pre- 
cisely  the  same  as  it  has  always  been.* 

(2)  Words  Actionable  Per  Se.  —  If  the  words  charged  are  un- 
equivocal  and  actionable  per  se,  and  point  with  certainty  to  the 
person  to  whom  they  are  intended  to  apply,  it  is  not  necessary 
to  set  forth  in  the  declaration  or  complaint  any  extrinsic  facts  to 
make  them  actionable.' 

Bcjeetiiig  Colloqaiam  as  Surplusage.—^  If  the  declaration  or  complaint 
is  sufficient  without  regard  to  the  colloquium,  the  latter  may  be 
rejected  as  surplusage;  although,  of  course,  this  cannot  be  done 
where  the  colloquium  serves  to  make  words  actionable  which 

1.  Fry  V.  Bennett,  5  Sandf.  (N.  Y.)        SoutA  Carolina.  —  Power  v.  Miller,  2 
66.  McCord  L    (S.  Car.)  220;  Ashbell  v, 

2.  Alabama. — Thirman  v.  Matthews,     Witt,  2  Nott  &  M.  (S.  Car.)  364. 

I  Stew.  (Ala.)  384;  Hall  v.  Montgom-  Tennessee. — Gibbons    v.    Tarter,    5 

cry,  8  Ala.  510.  Sneed  (Tenn,)  644;  Bell  v.  Farnsworth, 

Arkansas.  — McGough  v.  Rhodes,  12  11  Humph.  (Tenn.)  608. 

Ark.  625.  Vermont.  —  Sabin  v.  Angell,  46  Vt. 

California,  —  Wilson  v.  Fitch,  41  Cal.  740. 

363;  Butler  z/.  Howes,  7  Cal.  87.  Wisconsin.  —  Langton  v.  Hagerty,  35 

Delaware.  —  WaggstafI  v.  Ashton,  i  Wis.  158. 

Harr.  (Del.)  507,  note  a.  Defamatory  COiargM  Held  Hot  to  Heed  a 

Illinois.  — Sanford  v.  Gaddis,  13  111.  CoUoqnlniiL  —  To  charge  that  a  man  is 

329.  an  "  ex-convict "  has  been  held  libel- 

Indiana,  —  Rodebaugh    v.  Hollings-  oxxsper  se^  and  a  colloquium  is  unneces- 

worth,  6  Ind.  339;  Worth  v.  Butler,  7  sary.     Morrissey  v.  Providence  Tele- 

Blackf.  (Ind.)  251.  gram  Co.,  (R.  I.  1895)  32  Atl.  Rep.  19. 

Maine.  —  Burbank  v,  Horn,  39  Me.  So,  also,  words  which  charge  a  woman 

233.  with  want  of  chastity.    Wilson  v.  Run- 

Maryland.  —  Dorscy    v.    Whipps,    8  yon,  Wright  (Ohio)  651.     So  the  words, 

Gill  (Md.)  457;  Blumhardt  v,  Rohr,  70  "  He  is  a  thief  and  a  liar,  and  I  can 

Md.  328.  prove  it,''  need  no  colloquium,  as  in 

Minnesota. — Newell     v.     How,     31  their  common  acceptation  they  import  a 

Minn.  235.  charge  of  larceny.    Robinson  r.  Key ser, 

Mississippi.  — Lewis    v.    Black,    27  22  N.   H.  323.     So,  also,  such  expres- 

Miss.  425.  sions  occurring  in   the  libelous  pub- 

Missouri.  —  McManus  z^.  Jackson,  28  lication  sls  crim.  con. ^  a,nd  in  Jlagrante 

Mo.  56.  delicto^   need   no  colloquium   to    point 

New  Hampshire. — Robinson  z^.  Key-  out  their  meaning.     Gibson  ?/.  Cincin- 

scr,  22  N.  H.  323.  nati    Enquirer,    2   Flipp.   (U.   S.)   121. 

New   York.  — Croswell  v.  Weed,  25  An     allegation    that    plaintiff    was    a 

Wend.  (N.  Y.)  621;  Walrath  v.  Nellis,  butcher,  engaged  in  butchering  cattle, 

17  How.  Pr.  (N.  Y.  Supreme  Ct.)  72.  and  that  defendant  charged  him  with 

Okio. — Stickels  v.  Hall,  3  Ohio  Cir.  slaughtering    condemned   or  diseased 

Ct.    Rep.     398 ;    Wilson    v.    Runyon,  cattle,  meaning  that  he  was  selling  dis- 

Wright  (Ohio)  651;  Gibson  v.  Cincin-  eased  meat  for  food,  is  not  defective 

nati  Enquirer,  2  Flipp  (U.  S.)  121;  Cin-  for  want  of  a  colloquium  to  show  in 

cinnati  St.  R.  Co.  v.  Cincinnati  Daily  what    sense    the    words     were    used. 

Tribune  Co.,  31  Wkly.  L.   Bui.  (Ohio)  Blumhardt  v.  Rohr,  70  Md.  328.     So 

III.  where  the  words  spoken  are  in  them- 

Pennsylvania.  —  Bricker  v.  Potts,  12  selves  an  accusation  of  perjury,  they 

Pa.  St.  200;  Vanderlip  v.  Roe,  23  Pa.  imply  everything  necessary  to  consti- 

St.  82;    Hanbest  v.  Cox,  10  Leg.  Int.  tute  the  offense,  and  no  colloquium  is 

(Pa.)  106;    Hook  V.  Hackney,  16  S.  &  necessary.      Hall    v.   Montgomery,    8 

R.  (Pa.)  385.  Ala.    510;   Sanford  v.   Gaddis,    13   111. 

Rhode  Island. — Morrissey  z^.  Provi-  329;    Waggsta£f    v,   Ashton,    i    Harr. 

dence Tel(*gram  Co.,  (R.  1. 1895)32  Atl.  (Del.)  507,  note  a,\  Stickels  v.  Hall,  3 

Rep.  19.  Ohio  Cir.  Ct.  Rep.  398. 
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would  otherwise  not  be  so,  for  that  would  deprive  the  pleading 
of  its  substance.^ 

(3)  Words  Spoken  of  One* 5  Business  or  Profession.  —  If  a  recov- 
ery IS  sought  for  words  spoken  or  published  which  are  claimed  to 
be  actionable  because  injurious  to  plaintiff  in  his  business,  trade, 
or  profession,  the  complaint  should  set  forth  such  business,  trade, 
or  profession.*  Words  relied  on  as  actionable  because  spoken  of 
plaintiff  in  his  business  or  profession  must  be  expressly  alleged, 
by  proper  averments  of  inducement  and  colloquium,  to  have  been 
so  spoken  of  him,'  and  special  damages  must  be  alleged.^  If, 
however,  the  slanderous  matter  is  actionable  in  itself,  and   inde- 

1.  Rodebattgh  v.  Hollingrsworth,  6  spect  to  his  trade,  and  set  forth  a  good 
Ind.  339;  Hudson  v.  Garner,  22  Mo.  cause  of  action  without  alleging  special 
423;  Cooper  9.  Greeley,  i  Den.  (N.  Y.)  damage.  Fitzgerald  v.  Geils,  84  Hun 
360;  Thomas  v,  Croswell,  7  Johns.  (N.  (N.  Y.)  295. 

Y.)  271;   Beirer  v.  Bushfield,  i  Watts  Where     a     complaint    for    slander 

(Pa.)  23.  alleged  that  the  plaintiff  "  was  engaged 

2.  Honk  V,  Hicks,  11  Ind.  App.  190;  in  the  wooden- ware  business."  and 
Pollock  «r.  Hastings,  88  Ind.  250;  Geary  that  the  defendant  had  charged  him 
V.  Bennett,  65  Wis.  554.  with  insolvency,  it  was  held  that  the 

S.  Gilberts.  Field,  3  Cai.  (N.  Y.)  329;  first  allegation  showed  that  the  plain- 
Carroll  tf.  White,  33  Barb.  (N.  Y.)6i5;  tiff  was  in  a  regular  mercantile  busi- 
Havemeyer  v.  Fuller,  10  Al3b.  N.  Cas.  ness,  and  therefore  that  the  words, 
(N.  Y.  Super.  Ct.)  9;  Fitzgerald  z'.  Geils,  which  amounted  to  a  charge  of  in- 
84  Hun (N.  Y.)  295;  Van  Epps  V.Jones,  solvency,  and  thereby  injured  his 
50  Ga.  238;  McCallum  r.  Lambie,  145  credit,  were  actionable.  Carpenter  v. 
Mass.  234;  People  v,  Jerome,  i  Mich.  Dennis,  3  Sandf.  (N.  Y.)  305. 
142;  Henkel  v.  Schaub,  94  Mich.  542;  Iignrj  to  Kairied  Woman's  Soponio 
Randall  v.  Evening  News  Assoc,  79  Bvsineii.  —  In  an  action  by  a  married 
Mich.  266;  Curry  «/.  Collins,  37  Mo.  woman  for  injury  to  her  separate  busi- 
324;  Burbank  v,  Horn,  39  Me.  333;  ness  by  slanderous  words,  the  declara- 
Barnes  v,  Trundy,  31  Me.  321 ;  Davis  tion  must  set  forth  by  what  right  she 
V.  Davis,   I  Nott  &  M.  (S.  Car.)  290.  carried  on  such  business.     Harrison  v. 

When  the  libel  or  slander  does  not'  Effrig,  39  Leg.  Int.  (Pa.)  246. 

affect  the   plaintiff's  moral  character,  Bgurioi  to  Trade  —  flettdng  Out  Lo«  of 

but  merely  imputes  insolvency  or  in-  Cnitom.  —  In  a  declaration  for  libel  a 

capacity  in  the  way  of  his  trade,  the  general  allegation  of  the  loss  of  trade 

declaration  should  commence  with  an  is  sufficient  ordinarily,  without  setting 

inducement  respecting  his  trade.     Bur-  out  the  names  of  the  customers  lost, 

bank  v,  Horn,  3c)  Me.  233.  and  it  may  be  supported  by  evidence 

In  a  declaration  claiming  damages  of  such  general  loss.     Weiss  v.  Whitte- 

for  words  calculated  to  injure  plaintiff's  more,  28  Mich.  366.     Contra,  Hallock 

reputation  as  an  attorney  at  law,  it  is  v.  Miller,  2  Barb.  (N.  Y.)  630. 

not  sufficient  to  allege  that  the  defend-  4.  Curry    v,    Collins,   37    Mo.    324; 

ant  was  an  attorney;  it  must  be  alleged  Geary  v.  Bennett,  65  Wis.  554. 

that  the  words  were  used  in  reference  Complaint  Sofidently  Showing  Spodal 

to  his  profession.     Van  Epps  v,  Jones,  Dunago. —  In  a  complaint  by  a  banking 

50  Ga.  238.  corporation  for  libel,    allegations   that 

Complaints   Snffidently   Showing   that  divers  neighbors  and  citizens,  to  whom 

Words  Were  Spokon  in  Boopoot  to  Plain-  plaintiff's    innocence     was    unknown, 

tUPi  Trade.  —  Allegations  that  defend-  have,  since  the  publication,  refused  to 

ant  stated  before  a  number  of  persons  receive  plaintiff's  notes,   or  have  any 

that  "  by  reason  of  plaintiff's  drunken-  dealings  with    it    in  its    business    of 

ness  he  is  no  good  any  more  as  a  me-  banking,  as  they  formerly  had,  to  the 

chanic,"  and  that  plaintiff's  only  means  great  damage  of  plaintiff,  sufficiently 

of  supporting  himself  and  family  is  as  show  special    damage   to  sustain  the 

a   carpenter   and  builder,  sufficiently  complaint  on  demurrer.     The  remedjr 

show  that  the  words  were  spoken  in  re-  to  make  the  allegations  more  specific 
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pendently  of  professional  character,  it  will  not  be  fatal  to  intro- 
duce an  averment  of  plaintiff's  profession,  and  to  state  that  the 
matter  was  published  of  him,  and  of  and  concerning  him  in  his 
profession,  as  the  averment  is  divisible.^ 

c.  Connecting  Defamatory  Matter  with  Plaintiff  — 

(i)  Averment  that  Publication  Was  Of  or  Concerning  Plaintiff . — 
Both  at  common  law  and  under  the  code  the  pleading  must  show 
on  its  face  that  the  alleged  defamatory  words  were  spoken  or 
published  of  the  plaintiff.  Probably  the  better  practice  to  follow 
would  be  to  allege  directly  that  the  defamatory  words  were 
spoken   or  published   of    and   concerning  the  plaintiff.'    This 

is  by  motion.      Shoe,   etc..   Bank    v,  temore,  28  Mich.  366;  Ayres  v,  Toul- 

Thompson,  18  Abb.  Pr.  (N.  Y.  Supreme  min,  74  Mich.  44. 

Ct.)  413.  Minnesota,  —  Gove     v,    Blethen,    21 

1.  Gage  V.  Robinson,    12  Ohio  251;  Minn.  80;  Smith  v,  Coe,  22  Minn.  276; 

Chalmers  v.  Shackell,  6  C.  &  P.  475,  25  Carlson  v.  Minnesota  Tribune  Co.,  47 

E.  C.  L.  496;  Spall  V.  Massey,  2  Stark.  Minn.  337;    Stoll  v.   Houde,  34  Minn. 

559,  3  E.  C.  L.  520;  May  v.  Brown,  3  193. 
B.  &  C.  X13,  10  £.  C.  L.  24.  Missouri,  — Church  v.  Bridgman,  6 

loan  action  on  the  case  for  exhibits  Mo.   190;    Stieber  v,  Wensel,    19  Mo. 

lug  an  inscription  opposite  to  the  plain-  513;  Caruth  v.  Richeson,  96  Mo.  186. 
tin's  house,  insinuating  that  it  was  a        New   York.  —  Wesley  v,  Bennett,  5 

house  of  illfame,  a  prefatory  allegation  Abb.  Pr  .(N.  Y.  Super.  Ct.)  498;  Arrow 

that  the  plaintiff  carried  on  the  business  Steamship  Co.  v,  Bennett,  73  Hun  (N. 

of  a  retailer  of  wines  there  may  be  re-  Y.)  81 ;  Sayre  v.  Jewett,  12  Wend    (N. 

jected  as  surplusage,  there  being  no  Y.)  135;   Croswell  v.  Weed,  25  Wend, 

^legation  that  the  publication  was  of  ^N.  Y.)  621;  Gidney  v.  Blake,  11  Johns, 

and  concerning  the  plaintiff  as  such  (N.  Y.)  54;  Van  Vechten  v,  Hopkins,  5 

retailer  of  wines.     Spall  v,  Massey,  3  Johns.  (N.  Y.)  220;  Henderson  v.  Corn- 


Stark.  559,  3  E.  C.  L.  529.  mercial  Advertiser  Assoc,  46  Hun  (N. 

.^  504;  Mattice  v,  Wilcox.  59  Hun  (N. 
57  Cal.  576;  Harris  v,  Zanone,  93  Cal.  65.    Y.)  620,  36  N.  Y.  St.  Rep.  914. 


t.  California,  -De  Witt  v,  Wright,     Y.)  504;  Mattice  v,  Wilcox,  59  Hun 


Coiarado.  -^  Craig    v.    Pueblo   Press  North  Carolina,  —  Carson  v.  Mills,  69 

Pub.  Co.,  5  Colo.  App.  208.  N.  Car.   122;    Wozelka  v,  Hettrick,  93 

QmnecHcut.  —  Mix  v.  Woodward,  la  N.  Car.  10.                     ^ 

Conn.  285.  Ohio,  —  Powers  v,  Seaton,  2  West.  L. 

Indiana,  —  Harper  v.   Delp,    3  Ind.  M.  (Ohio)  532. 

•25;     Doan    V.   Kelley,    121   Ind.  413;  Tennessee.. —  Pursell  z/.  Archer,  Peck 

Keesling  V.  McCall,  36  Ind.  321;  Har-  (Tenn.)  317. 

▼ey    V,   Coffin,    5   Blackf.   (Ind.)    566;  Vermont, — Bowdish  v,  Peckham,  Z 

Prosser  v,  Callis,  117  Ind.  105;  Wilson  D.  Chip.  (Vt.)  146. 

9.  McCrory,  86  Ind.   170;  Hutchinson  Virginia,  —  Cave  v,  Shelor,  2  Munf. 

9,  Lewis,  75  Ind.  55.  (Va.)  193. 

lovfa.  —  Swearingen    v,  Stanley,  23  A    declaration     in    slander    which 

Iowa  115.  alleged  that  *'  the  defendant  publicly, 

Maine.  —  Barnes  v.  Trundy,  31  Me.  falsely,  and    maliciously  accused  the 

321.  plaintiff  of  the   crime  of    larceny  in 

Maryland.  —  Dicken  v.  Shepherd,  22  words  substantially  as  follows,  '  He  is 

Md.  399.  .  a  thief,'  "  is  insufficient  for  not  show- 

Massackusetts, — McCallum  v,  Lambie,  ing  that  the  words  were  spoken  of  the 

145  Mass.  234;  Brettun  v,  Anthony,  103  plaintiff.     Baldwin  v,  Hildreth,  14  Gray 

Mass.    37;    Chenery  v.   Goodrich,   98  (Mass.)  221. 

Mass.   224;    Baldwin   v.   Hildreth,    14  It  is  not  necessary  for  the  plaintiff,  la 

Gray  (Mass.)  221;  Hurley  v.  Fall  River  pleading  extrinsic  facts  going  to  show 

Daily  Herald  Pub.  Co.,  138  Mass.  334.  that  he  was  the  person  pointed  to  in  the 

Michigan,  — Allnutt    v.    Subsidiary  libel,  to  show  negatively  that  no  other 

High   Ct.,    62   Mich,    no;    Osborn  v.  person  could  have  been  meant.    Mix 

Forshee,  22  Mich.  209;  Weiss  v.  Whit-  v.  Woodward,  X2  Conn.  282. 
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formal  averment,  however,  is  not  absolutely  necessary,  and  any 
statement  of  like  import  to  the  effect  that  the  defamation  was 
of  or  concerning  the  plaintiff  will  be  sufficient.* 

(2)  Stating  Extrinsic  Facts  to  Connect  Defamatory  Matter  with 
Plaintiff — General  Bule.  —  In  the  absence  of  statute  providing 
otherwise,  if  the  defamatory  words  are  indefinite  or  ambiguous,, 
and  extrinsic  facts  and  circumstances  are  necessary  to  show  that 
the  plaintiff  was  meant,  the  pleadings  must  set  forth  such 
extrinsic  facts  and  circumstances  in  order  to  connect  the  plaintiff 
with  the  alleged  defamatory  matter.* 

Code  Bole.  —  This  rule  has  been  changed  by  the  code.  In  the 
states  where  the  code  practice  obtains,  it  will  be  sufficient  to 
allege  generally  that  the  defamatory  words  were  spoken  or  pub- 
lished of  the  plaintiff,  without  stating  extrinsic  facts  which  show 
the  application  of  the  words  to  the  plaintiff.* 

1.  Brown  v.  Lamberton,  2  Binn.  (Pa.)  59  Hun  (N.  Y.)  620,  36  N.  Y.  St.  Rep, 

34;  Nestle  V,  Van  Slyck«  2  Hill  (N.  Y.)  914. 

282;  Henderson  v.  Commercial  Adver-  8.  Mix  v.  Woodward,  12  Conn.  282; 
tiser  Assoc,  46  Hun  (N.Y.)  504;  Gidney  Robinson  </.  Drummond,  24  Ala.  174; 
V.  Blake,  11  Johns.  (N.  Y.)  54;  Mattice  Miller  v.  Maxwell,  16  Wend.  (N.  Y.)  9. 
V.  Wilcox,  59  Hun  (N.  Y.)  620,  36  N.  Y.  in  which  it  was  said  that  where  a  publi- 
St.  Rep.  914;  Brashear  v.  Shepherd,  cation,  in  its  nature  libelous,  does  not 
Sneed  (Ky.)  249;  Stoll  v.  Houde,  34  on  its  face  necessarily  point  to  any  par- 
Minn.  193;  Carson  v.  Mills,  69  N.  Car.  ticular  individual  as  the  person  libeled, 
122;  Ayres  v.  Toulmin,  74  Mich.  44;  it  is  necessary  to  the  maintenance  of  an 
Osborn  v.  Forshee,  22  Mich.  209;  Craig  action  by  a  person  bringing  suit  on  ac> 
V.  Pueblo  Press  Pub.  Co.,  5  Colo.  App.  count  of  such  publication  that  he  allege, 
208;  Cave  V,  Shelor,  2  Munf.  (Va.Vios.  by  way  of  inducement  in  the  introduc- 
Compare  Titus  v.  Follet,  2  Hill  (N.  Y.)  tory  part  of  the  declaration,  such  ex- 
318.  trinsic  facts  and  circumstances  as  that 

TnstaiMWB.  —  Where  an  alleged  libel  when  read  in  connection  with  the 
showed  on  its  face  that  it  was  used  libelous  publication  and  with  the  in- 
concerning  plaintiff  in  his  official  char-  nuendoes  connecting  the  publication 
acter  of  county  treasurer,  the  complaint  with  the  introductory  matter,  the  con- 
need  not  contain  an  express  allegation  elusion  will  be  inevitable  in  the  mind 
to  that  effect.  Stoll  v,  Houde,  34  Minn,  of  the  reader  that  the  plaintiff  is  the 
193.  Where,  in  an  action  for  slander,  person  intended  to  be  slandered;  in 
the  declaration  set  forth  the  slanderous  such  case,  in  the  language  of  a  learned 
words,  averring  that  they  were  uttered  judge,  *'the  extrinsic  facts,  incorpo- 
'*  of  and  to  the  plaintiff,"  no  colloquium  rated,  as  it  were,  into  the  defendant's 
was  held  to  be  necessary  that  they  were  publication,  become  an  integral  part  of 
uttered  "  of  and  concerning  the  plain-  the  plaintiff 's  case,  and  the  whole  forms 
tiff."  Osborn  v.  Forshee,  22  Mich,  one  slanderous  charge  upon  the  face  of 
209.     A   count   in   slander    for    words  the  record.'* 

spoken  in  the  third  person  will  be  held  8.  California,  —  Hdrris  v,  Zanone,  93 

sufficient  after  verdict  where  the  alle-  Cal.  59. 

gation  of  them  is  preceded  by  a  col-  Indiana,  —  Hutchinson  v,  Lewis,  75 

loquium  in  the  usual  form,  and  from  Ind.  55;  Wilson  v.  McCrory,  86   Ind. 

the  whole  count  it  appears  with  reason-  170;    Prosser  f.   Callis,  117  Ind.  105: 

able  certainty  that  they  were  spoken  of  Bidwell  v.  Rademacher,  11  Ind.  App. 

and   concerning   the   plaintiff,    though  218;  Doan  v,  Kelley,  121  Ind.  413. 

there  be  no  formal  and  direct  averment  Iowa,  —  Kinyon  v.  Palmer,  18  Iowa 

of  that  fact.     Nestle  7/.  Van  Slyck,  2  377;  Swearingenz/.  Stanley,  23  Iowa  115. 

Hill    (N.    Y.)  282.     So,    a    complaint  Minnesota.  —  Carlson    v,    Minnesota 

stating    that  the    libelous   matter   re-  Tribune  Co.,  47  Minn.  337;  Smith  v, 

ferred  to  '*meant  the  plaintiff"  is  suffi-  Coe,  22  Minn.  276;  Petsch  v.  Dispatch 

-lent  in  this  regard.    Mattice  v.  Wilcox,  Printing  Co.,  40  Minn.  295. 
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d.  Repetition. —  If  matters  of  inducement  have  been  stated 
in  the  first  count  of  a  complaint,  they  need  not  and  should  not 
be  repeated,  but  merely  referred  to  in  the  subsequent  counts ;  * 
and  this  is  so  although  the  first  count,  while  sufficient  as  regards 
the  inducement,  is  otherwise  defective.* 

e.  Defective  Statement.  —  When  the  statement  of  material 

facts  in  the  colloquium  is  defective  in  form,  the  defect  cannot  be 
taken  advantage  of  by  a  motion  in  arrest  of  judgment.*    After 

Missouri,  —  Stieber  v.  Wensel,  19  Mo.  justly  merit  censure,  as  leading  to  use- 

513;  Caruth  v.  Richeson,  96  Mo.  186.  less  prolixity  and  expense.*'     Loomis 

New  York.  —  Henderson  v,  Commer-  v.  Swick,  3  Wend.  (N.  Y.)  205. 

cial  Advertiser  Assoc,  46  Hun  (N.  Y.)  8.  Curtis  v,  Moore,   15  Wis.  134,  in 

504;  Arrow  Steamship  Co.  v.  Bennett,  which  the  reasoning  of  the  court  was 

73  Hun(N.  Y.)8i;  Hussey  v.  New  York  to  this  effect:    While  it  is  true,  as  a 

Recorder  Co.,  89  Hun  (N.  Y.)  609,  69  general   rule,   that  each    count    must 

N.  Y.  St.  Rep.  441 ;  Cook  v.  Rief ,  52  N.  stand  or  fall  by  itself,  and  that  one 

Y.  Super.  Ct.  302;    Pike  v.  Van  Wor-  count    cannot  be    helped  out  by   the 

mer,  5  How.  Pr.  (N.  Y.  Supreme  Ct.)  allegations  of  another,  and  while  one 

174.  count   cannot  be    looked   to  in   order 

North  CaroUna.  —  Wozelka   v.   Het-  to  supply  defects  in  matters  relating  to 

trick,  93  N.  Car.  10.  the  gravamen  of  the  action,  the  rule 

Ohio,  —  Powers  v.  Seaton,  2  West.  L.  is  quite  different  in  matters  of   mere 

M.  (Ohio)  532.  inducement;  in  order  to  avoid  unnec- 

IVisconsin, — Van  Slyke  v.  Carpenter,  essary  repetition,  reference  should  be 

7  Wis.  173;  Bradley  V.  Cramer,  59  Wis.  made  in  the  subsequent  counts  to  the 

314.  first,  where  the  inducement  is  the  same; 

T^ft^"^*—  — Where  the  complaint  in  the  first  count  may  therefore  fail  as  to 

an  action  for  slander  averred  that  the  the  cause  of  action  stated  in  it,  and  yet 

defendant  spoke  of  and  concerning  the  stand  good  as  to  the  inducement  in  aid 

plaintiff,  "  I  saw  Lee  Jones  "  (meaning  of  the  others. 

plaintiff),  it  is  not  necessary  further  to  TiwtonaM.  —  A  count  stating  words 
aver  that  the  plaintiff  was  known  by  not  actionable /^r  se  may  be  helped  by 
such  name.  Hutchinson  v,  Lewis,  75  the  colloquium  in  a  former  count. 
Ind.  55.  So  a  complaint  that  the  de-  Shultz  v.  Chambers,  8  Watts  (Pa.)  300. 
fendant  spoke  concerning  the  plaintiff  A  complaint  which  sets  forth  at 
the  words,  "  Perry  [meaning  the  plain-  length  an  article  containing  actionable 
tiff]  stole  my  com,"  is  not  bad  for  words  is  sufficient  if  it  anywhere  con« 
want  of  an  averment  that  the  conversa-  tains  an  allegation  or  colloquium  show- 
tion  was  about  the  plaintiff,  and  was  so  ing  that  the  defendant  published  the 
understood  by  the  hearer.  Wilson  v.  whole  thereof  concerning  the  plaintiff, 
McCrory,  86  Ind.  170.  So  an  allegation  though  its  several  paragraphs  are  sep- 
that  the  defendant,  at  a  specified  time  arated  by  an  innuendo.  Gauvreau  v, 
and  place,  and  in  the  presence  of  differ-  Superior  Pub.  Co.,  62  Wis.  403. 
ent  persons,  spoke  the  following  words  A  declaration  in  an  action  for  slan- 
ol  and  concerning  plaintiff,  "  She  is  a  der  for  charging  one  with  having  sworn 
damned  thief,"  is  sufficient  without  falsely  before  a  j ustice  of  the  peace,  re- 
alleging that  the  words  were  under-  ferring  in  each  count  to  the  inducement 
stood  to  mean  plaintiff.  Harris  v,  Zan-  set  forth  in  the  commencement  by  the 
ooe,  93  Cal.  59.  words  "  N.  T.,  Esquire,  aforesaid,"  is 

1.  Abendroth   v.    Boardley,    27  Wis.  good.     Canterbury  v.  Hill,  4  Stew.   & 

555;    Curtis   v,   Moore,    15   Wis.    134;  P.  (Ala.)  224. 

Loomis  V.  Swick,  3  Wend.  (N.  Y.)  205;  8.  Cass z/.  Anderson,  33  Vt.  182;  Gal- 
Canterbury  If.  Hill,  4  Stew.  &  P.  (Ala.)  loway  v,  Courtney,  10  Rich.  L.  (S.  Car.) 
224;  Knight  V.  Sharp,  24  Ark.  602.  414;  Stanley  v.  Brit,  Mart.  &Y.  (Tenn.) 

'*  In  declaring  in  action<%  of  slander  222.     See  also  Nestle  v.  Van  Slyck,  2 

it  is  unnecessary  and  unusual  to  pre-  Hill  (N.  Y.)282. 

face  each  count  with  all  the  induce-  An  omission  to  give  in  the  colloquium 

ments  and  allegations  contained  in  the  the  Christian  name  of  the  person  whose 

first.    Such  a  mode  of  declaring  would  house  is  alleged  to  have  been  robbed  is 
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verdict  the  court  will  supply  by  intendment  all  such  averments 
as  may  fairly  and  reasonably  be  presumed  to  have  been  proved, 
and  which  the  general,  though  defective,  allegations  of  the  decla- 
ration embrace.* 

/.  In  What  Part  of  Pleading  Set  Out.  —  While  the 
inducement  and  colloquium  usually  precede  the  statement  of  the 
words  alleged  to  have  been  spoken  or  written,  it  is  not  material 
that  they  should  do  so.  It  will  be  suflficient  if  they  be  inserted 
in  any  portion  of  the  proper  paragraph.' 

2.  Averment  of  Publication.  —  It  is  necessary  that  the  declara- 
tion or  complaint  should  show  a  publication  of  the  alleged  defama- 
tory matter,  whether  written  or  oral,*  and  in  so  doing  it  will  not 
be  sufficient  to  aver  a  publication  by  way  of  recital.* 

no    ground    for    arrest  of    judgment.  8.  Baldwin  v.   Elphinston,  2  W.  Bl. 

Galloway  v.  Courtney,  lo  Rich.  L.  (S.  1037;  Waistel  v.  Holman,  2  Hall  (N.  Y.) 

Car.)  414.     So  a  declaration  for  words  172;  Lyle  v.  Clason,  i  Cai.  (N.  Y.)  581; 

imputing  perjury  was  held  good  on  mo-  Wood  v.  Gilchrist,  i  Code  Rep.  (N.  Y. 

tion   in  arrest,   although  the   judicial  Supreme  Ct.)  117;    Hurd  v.  Moore,  2 

proceeding  was  referred  to  in  the  col-  Oregon  85;  Sinclair  v,  Dalien,  73  Tex. 

loquium  argumentatively  and  by  way  73;  Hanning  v,  Bassett,  12  Bush  (Ky.) 

of  recital,  and  although  the  fact  that  361;  Mann  v,  Hauts,  40  Ind.  122. 

the  defendant  was  sworn  was  only  in-  Exeeptioiifl    to    Bole — Fraotioe   XTnder 

ferable  from    the  averment   that  the  Miisouri  and  Indiana  Statutes.  —  Under 

words  were    uttered    concerning    the  the    Missouri  statute    providing    that 

plaintiff  and  his  testimony  given  as  a  '*  in  an  action  forlibel  or  slander  it  shall 

witness  on  that  trial.     Cass  v,  Ander-  not  be  necessary  to  state  in  the  petition 

son,  33  Vt.  182.  any  extrinsic  facts  for  the  purpose  of 

1.  Cass  V,  Anderson,  33  Vt.  182.  showing  the  application  to  the  plaintifiF 

Absence  of  CoUoqmam.  —  It  has  been  of  the  defamatory  matter  out  of  which 

held,  where  the  declaration  in  an  action  the  cause  of  action  arose;  but  it  shall 

for  slander  alleged  that  the  defendant,  be  sufficient   to    state    generally  that 

with  intention  to  injure  the  reputation  the    same  was    published    or   spoken 

of  the  plaintiff  as  a  merchant,  falsely  concerning  the  plaintiff,"  a  complaint 

and  maliciously  spoke  of  him,  then  be-  in  slander  which  merely  alleges  that 

ing  a  merchant,  words  to  the  following  the  words  were"  spoken,'*  without  any 

purport,  etc.,  that  judgment  should  not  further  allegation  that  the  words  were 

be  arrested  after  verdict,  though  no  col-  published,  or  that  they  were  spoken  in 

loquium  was  laid.     Hoyle  v.  Young,  i  the  presence  or  hearing  of  any  one,  is 

Wash.   (Va.)   150.     But,  on   the  other  sufficient.     Stieber  v.  Wensel,   19  Mo. 

hand,  it  has  been  held  that  in  an  action  513;  Atwinger  v.  Fellner,  46  Mo.  277. 

for  slander  to  the  injury  of  the  plaintiff  Under  the  Indiana  statute,  which  is 

in  two  different  characters,  if  there  is  a  nearly  identical  with  the  Missouri  stat- 

colloquium  concerning  him  in  one  char-  ute,  a  complaint  for  slander  need  not 

acter    only  and    entire    damages    are  allege  publication.     Guard  v.  Risk,  11 

given,  judgment  will  be  arrested.     Gil-  Ind.  156;  Hutts  v.  Hutts,  51  Ind.  583. 

bert  V,  Field,  3  Cai.  (N.  Y.)  329.     So  in  According  to  other  Indiana  decisions, 

Sayre  v.  Tewett,  12  Wend.  (N.  Y.)  135,  if  the  words  charged  are  actionable /^r 

it  was  held  that  in  slander  the  omission  se  the  complaint  need  not  allege  that 

in  one  count  to  aver  that  the  words  the  defamatory  words  were  spoken  in 

were   spoken   of    and   concerning   the  the  presence  of  third  persons,  Emmer- 

plaintiff  is  fatal  to  that  count  after  ver-  son  v.  Marvel,  55  Ind.  265 ;  -or  name 

diet,  though  there  be  an  innuendo  that  the   persons    in   whose    presence   and 

the    defendant    meant    the    plaintiff,  hearing  they  are  charged  to  have  been 

(7<?w/flr^  Nestle  s'.  Van  Sly ck,  2  Hill  (N.  spoken,     Marks    v,    Jacobs,    76     Ind. 

Y.)  282.  2i6. 

9.  Huddleson  v,  Swope,  71  Ind.  430;  4.  Donaghe  v.  Rankin,  4  Munf.  (Va.) 

Brlttain  v.  Allen.  2  Dcv.  L.  (N.  Car.)  120;  261 ;   Brown  v.  Thurlow.  16  M.  &  W.  36. 

Stanley  r .  Brit,  Mart.  &  Y.  (Tenn J  222.  ninitration.  —  A   declaration   stating 
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Ho  Xeohnloal  Form  of  averment  as  to  publication  is  necessary.^ 
PablieatioB  of  aiukder.  —  In  alleging  a  publication  of  a  slander  it 
will  be  sufficient  to  aver  that  the  words  were  spoken  in  the 
presence  and  hearing  of  divers  persons  or  certain  persons  named,* 
or  in  the  presence  of  certain  persons  named  and  divers  other  good 
citizens,*  or  in  the  presence  of  divers  good  and  worthy  citizens,* 
and  a  statement  that  the  words  were  spoken  in  the  "  presence  *' 
of  divers  persons  is  sufficient  without  stating  in  the  "  hearing " 
also.*  So  it  will  be  sufficient  to  allege  that  the  words  were 
"published"  without  charging  the  words  to  be  spoken  in  the 
presence  and  hearing  of  others,*  and  the  use  of  the  words  "  con- 

for  that  whereas  the  defeadanti  contriv-  of  speaking  in  the  presence  and  hear- 
ing and  wickedly  intending  to  injure  ing  of  only  one  third  person,  not  a  citi- 
the  plaintiff,  to  wit,  on,  etc.,  in  a  cer-  zen  of  the  commonwealth,  is  a  fatal 
tain  discourse  in  the  presence,  of,  etc.,  variance.  Chapin  v.  White,  102  Mass. 
spoke  and  published  of  and  concerning  139. 

the  plaintiff  the  false,  malicious,  and  6.  Brown   v.    Brashier,   2   P.   &  W. 

defamatory  words    following,    stating  (Pa.)    114;    Hall  v,    Hennesley,    Cro. 

the  words  and  averring  special  damage  Eliz.  486;  Hanning  v.  Bassett,  12  Bush 

to  the  plaintiff  in  his  business,  is  bad  (Ky.)  362;    Burbank  v.  Horn,  39  Me. 

on  special  demurrer,  for  charging  the  235.     See  also  Curtis  v,  Moore,  15  Wis. 

grievances  to  have  been  committed  by  134,    in  which  this  point  is  discussed 

the  defendant  by  way  of  recital  only,  but  not  decided. 

and  not  directly  or  positively.     Brown  If    it    is  alleged    that    words    were 
V.  Thurlow,  16  M.  &  W.  36.  spoken  in  the   presence  of  others,  it 
1.  Baldwin  v,  Elphinston,  2  W.   Bl.  will  be  necessarily  intended  that  they 
1037.  were    spoken    in    the    hearing    when 
9.  Burbank  v.  Horn,  39  Me.  233.  spoken  in  the  presence.     Hall  v.  Hen- 
Amendment.  —  If  the  complaint  omit-  nesley,  Cro.  Eliz.  486. 
ted  an  allegation  that  the  words  have  6.  Watts  v,  Greenlee,  2  Dev.  L.  (N. 
been  spoken  in  the  presence  and  hear-  Car.)  115;  Burton  v.  Burton,  3  Greene 
ing  of  some  person,  and  the  defendant  (Iowa)  316;  Duel  v.  Agan,  i  Code  Rep. 
has  not  been  misled   or  injured,   the  (N.    Y.   Supreme  Ct.)   134;    Downs  v. 
plaintiff  will  be  allowed  to  amend  with-  Hawley,     112     Mass.    237;     Hurd    v. 
out  costs.     Wood  V.  Gilchrist,  i  Code  Moore,  2  Oregon  85;  Hanning  v.  Bas- 
Rep.  (N.  Y.  Supreme  Ct.)  117.  sett,  12  Bush  (Ky.) 362;  Taylors.  How, 
8.  Bradshaw  v.  Perdue,  12  Ga.  510;  Cro.  Eliz.  861;    Rex  v,  Gutch,  i  M.  & 
Warner  v.  Lockerby,  28  Minn.  28.  M.  433,  22  E.  C.  L.  352.     See  also  Rex 

4.  Gardinier  v,  Knox,  27  Hun  (N.  Y.)  v.  Almon,  5  Burr,  2689. 

500.     See  also  Goodrich  v,  Warner,  21  Contra.  —  Burnham  v.  State,  37  Fla. 

Conn.  443.  327;  McMahan  v.  State,  13  Tex.  App. 

Yarlanoe. — Where  it  is  alleged  that  220.     Compare  Ware   v,  Cartledge,  24 

the  words  were  uttered  in  the  presence  Ala.  624,  which  seems  to  hold  that  if  the 

of  A.  and  divers  other  good  citizens,  it  words  spoken  are  actionable  in  them- 

is  sufficient  to  show  that  they  were  selves,  it  will  be  sufficient  to  aver  that 

publicly  uttered  without  showing  that  they  were  spoken  and    published   of 

they  were  uttered  in  the  presence  of  A.  and  concerning   the  plaintiff,   without 

Goodrich    V,   Warner,   21    Conn.    443.  naming  the  persons  in  whose  presence 

And  if  it  is  alleged  that  they  were  the  words  were  uttered. 

spoken  in  a  discourse  with  A.  in  the  *'  The  very  charge  of  publishing  pre- 

presence  and  hearing  of  others,  it  need  supposes  public  utterance,  and  the  ad- 

not  be  proved  that  the  words  were  ad-  ditional  allegation  that  the  words  were 

dressed  to  A.     Richardson  v,  Hopkins,  published  in   the  presence    of  divers 

7  Blackf.  (Ind.)  116.     But  it  has  been  persons  would  have  been  surplusage." 

held  that  if  the  declaration  charges  that  Burton  v.  Burton,  3  Greene  (Iowa)  316. 

the  defamatory  words  were  spoken  in  Snrplniage.  —  If    "  publication  "    is 

the  presence  and  hearing  of  "  divers  alleged,  the  words,  "  in  the  presence 

citizens  of  the  commonwealth,"  proof  and  hearing  of  divers  good  citizens  of 
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versation,"  "discourse,"  and  "declare"  is  a  sufficient  averment 
in  the  complaint  that  the  words  were  spoken  in  the  presence  of 
others.*  It  is  not  necessary  to  specify  the  names  of  the  persons 
before  whom  the  slander  was  uttered,*  nor  can  they  be  demanded 
by  a  bill  of  particulars.* 

Where  the  BeCunatory  Matter  Is  in  Writing,  no  direct  averment  that  it 
has  been  communicated  to  a  third  person  is  necessary.*  Nor  is 
it  necessary  to  use  the  formal  word  "  published."  *  So,  according 
to  some  decisions,  it  is  not  necessary  to  state  the  mode  of  publi- 
cation, that  is  to  say,  whether  the  publication  was  by  book,  letter, 
newspaper,  or  otherwise.*     But  other  decisions  take  the  contrary 

this  commonwealth,"  may  be  rejected  might  then  very  properly  overrule  the 

as  surplusage.     Downs  v.  Hawley,  112  motion." 

Mass.  237.  4.  Waistel  v.  Holman,  2  Hall  (N.  Y.> 

1.  Hurd  V.  Moore,  2  Oregon  85.  172;  Sproul  v,  Pillsbury,  72  Me.  20. 

8.  Thacher  v,  Schaeffer,  19  W.  N.  C.  Snffleient  Avermenta  of  PnbUcation 
(Pa.)  566;  Wright  v,  Percells,  5  Pa.  ninftrated. — An  averment  that  defend- 
Dist.  Rep.  158;  Doan  v.  Sellers,  2  ant  '*  composed,  uttered,  wrote  and 
Chest.  Co.  Rep.  (Pa.)  172.  But  see  sent  to  R.  Dun  &  Co.,  in  Milwaukee, 
Burnham  v.  State,  37  Fla.  327,  and  Mc-  Wisconsin  (a  commercial  agency),  cer- 
Mahan  v.  State,  13  Tex.  App.  220,  in  tain  words  concerning  the  plaintiff," 
each  of  which  cases  it  was  said  that  the  sufficiently  avers  publication  of  the 
better  practice  would  be  to  set  out  the  words.  Benedict  v.  Westover,  44  Wis. 
names,  or  some  of  them,  of  the  persons  404.  So  an  allegation  that  the  defend- 
before  whom  the  words  were  uttered;  ant  sent  a  libel  to  several  designated 
and  Neely  v.  State,  32  Tex.  Crim.  Rep.  persons  and  thereby  published  the 
370,  where  it  was  held  that  if  the  names  same,  is  a  sufficient  averment  of  publi- 
of  more  than  one  person  in  whose  cation;  such  an  allegation  is  not  a  mere 
presence  the  slander  was  uttered  are  conclusion  of  law.  State  v.  Barnes,  32 
given,  the  names  are  descriptive  of  Me.  530.  On  the  other  hand,  an  alle- 
the  offense  and  must  be  proved  as  gation  that  defendant  sent  a  letter  to 
laid.  plaintiff,  and  the  same  was  by  means- 

8.  Thacher  v.  Schaeffer,  19  W.  N.  C.  of  such  sending  received  and  read  by 

(Pa.)  566;    Wright  V,   Percells,   5  Pa.  plaintiff,  and  thereby  published  by  him 

Dist.  Rep.  158.    G7»/ra,  Haag  z/.  Cooley,  is  bad,  for  a  letter  is  to  be  presumed 

33  Kan.  387,  in  which  it  was  held  that  sealed,  and  sending  a  letter  is  not  pub- 

where  the  petition  did  not  state  when  lication.     Lyie  v.  Clason,  i  Cai.  (N.  Y.)> 

or  where  01  to  whom  the  alleged  slan-  581.                                       * 

derous  words  were  spoken,  and  the  de-  Defeotiye  Allegation  Cnred  by  Answer, 

fendant  moved  the  court  to  require  the  —  Where  the  defendant,  in  an  action 

plaintiff    to   make  his    petition    more  for  libel,  admits  the  publication  and 

specific  and  definite  in  these  particu-  attempts    to    justify    in    his    answer 

lars,  it  was  held  error  to  overrule  the  he  is  estopped  from  objecting  to  the 

motion.     In  this  case  the  court  said:  complaint  on  the  ground  that  the  pub- 

"  A  petition  may  state  a  good  cause  of  lication    is    not    sufficiently    alleged, 

action    for    slander,    without    stating  Hemphill  v.  Holle^,  4  Minn.  233. 

when  or  where  or  to  whom  the  alleged  6.  Baldwin  v.  ]£lphinston,  2  W.  Bi. 

slanderous  words   were    spoken;    but  1038. 

by  not  stating  these  things  it  makes  6.  Rattray    v.   State,   61   Miss.   377; 

it  much  more  difficult  for  the  defendant  Waistel  v,  Holman,  2  Hall  (N.  Y.)  172; 

to  prepare  for  his    defense.    ♦    *    *  State  v,  Dowd,  39  Kan.  412;  Haase  v. 

If  on  the  hearing  of  the  motion  to  re-  State,  53  N.  J.  L.  34. 

quire  the  plaintiff  to  make  his  petition  If  it  sufficiently  appears  from   the 

more  specific  and  definite  in  these  par-  complaint  that  the  alleged  libel    has 

ticulars,  it  should  appear  to  the  court  been  put  into  such  a  place  that  it  can 

that  the  petition  was  already  as  specific  be  read,  it  is  not  necessary  to  allege 

and  definite  and  certain  as  it  well  could  that  it  was  read.     Giles  v.  State,  6  Ga. 

be  under  the  circumstances,  the  court  276. 
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view.*  According  to  one  of  these  decisions,  however,  a  com- 
plaint defective  in  this  regard  will  be  held  sufficient  on  general 
demurrer.* 

Hewipaper  Libel.  —  If  the  defamation  is  alleged  to  be  published  in 
a  newspaper,  it  will  be  sufficient  to  allege  generally  that  the 
defamatory  matter  was  thus  published,*  and  it  need  not  be 
alleged  that  the  newspaper  was  a  circulating  newspaper.* 

Goi^iiiietive  and  Diijiinetiye  Averments.  —  An  averment  that  defendant 
did  publish,  and  cause  and  procure  to  be  published,  a  certain 
libel,  etc.,  is  sufficient.*  On  the  other  hand,  it  has  been  held 
that  a  disjunctive  averment  that  defendant  wrote  or  caused  to  be 
written  a  libel,  is  bad.* 

3.  Setting  Out  DefEunatory  Matter  —  a.  Statement  of  Rule.  — 
Except  in  two  states,  which  exceptions  will  be  noticed  hereafter,'' 
it  is  well  settled  that  the  alleged  defamatory  words  used,  whether 
written  or  verbal,  must  be  set  out  in  hcec  verbal  and  the  same 

1.  People  V,  Stark,  136  N.  Y.  538;  New  Hampshire, — Parsons  v.  Bel- 
Sinclair  V,  Dalien,  73  Tex.  73.  lows,  6  N.  H.  289;  Bassett  v.  Spofford, 

2.  Sinclair  v.  Dalien,  73  Tex.  73.  11  N,  H.  127. 

8.  Indianapolis  Sun  Co.  v,  Horrell,  New  York, — Ward  v.  Clark,  2  Johns. 

53  Ind.  527;  Baldwin  v,  Elphinston,  2  (N.  Y.)  12;  Forsyth  t'.  Ed miston,  5  Duer 

W.  Bl.  1037.     See  also  People  v.  Stark,  (N.  Y.)  653;  Germ  Proof  Filter  Co.  v. 

136  N.Y.  538,  which  contains  a  dictum  Pasteur    Chamberland   Filter  Co.,   81 

to  the  effect,  that,  if  the  libel  charged  Hun  (N.  Y.)  49;  Finnerty  v.  Barker,  7 

consisted  of  a  newspaper  publication,  N.  Y.  Leg.  Obs.  316;  Fox  v,  Vander- 

it  would  be  sufficient  to  allege  that  it  beck,  5  Cow.  (N.  Y.)  513;  Blessing  v. 

was  published  in  a  designated  paper  Davis,  24  Wend..(N.  Y.)  100;  Lynde  v. 

having  a  circulation  in  the  county  in  Johnson,  39  Hun  (N.  Y.)  12;  Olmsted 

which  the  indictment  is  found.  v.  Miller,  i  Wend.  (N.  Y.)  506. 

4.  Indianapolis  Sun  Co.  v,  Horrell,  North  Carolina,  —  Burns  v.  Williams, 
53  Ind.  527.  88  N.  Car.  159:  Whitaker  v.  Freeman, 

5.  Waistel  v.  Holman,  2  Hall  (N.  Y.)  i  Dev.  L.  (N.  Car.)  271. 

172.  South    Carolina.  —  Bagley   v.   John- 

6.  Rex  V.  Brereton,  8  Mod.  328.     But    ston,  4  Rich.  L.  (S.  Car.)  22. 

see  State    v,  Barnes,  32    Me.   530,  in  Tennessee.  —  State    v.   Brownlow,   7 

which  it  was  held  that  where  several  Humph.  (Tenn.)  63. 

modes  of  publication  are  alleged,  it  is  Texas.  —  Brown  v.  Durham,  3  Tex. 

not  error  that  they  are  alleged  in  the  Civ.  App.  244;  Bradstreet  Co.  v.  Gill, 

disjunctive.     Thus,  an  averment  that  72  Tex.   115;    Runge    v.  Franklin,   72 

the  alleged  defamatory  matter  was  sent  Tex.  585. 

in  an  envelope  in  the  form  of  a  letter,  Vermont,  —  Haselton  v.  Weare,  8  Vt. 

or  printed  circular,  or  pamphlet,  was  480. 

held  sufficient.  Wisconsin.  —  Zeig  v.  Ort,  3  Chand. 

7.  See  infra,  c.  Exceptions  to  Rule.  (Wis.)  26;  Schubert  v.  Richter,  92  Wis. 
%,  Indiana,  —  Smail  z/.  Fisher,  2  Ind.  199;     Schild    v.    Legler,    82   Wis.    73; 

App.  426;  Rock  V.  McClarnon,  95  Ind.  Pelzer  ?.  Benish,  67  Wis.  291;  Simon- 

415.     Contra^    Butler    v.    Gutheny,    i  sen  v.  Herold  Co.,  61  Wis.  626:  K.  v. 

Blackf.  (Ind.)  496.  H.,  20  Wis.  239. 

Kentucky. — Taylor  v.  Moran,  4  Mete.        England.  —  Harris  v.   Vfsim,  4   C. 

(Ky.)  137;  Schulten  v.  Bavarian  Brew.  P.  Div.  128;  Gutsole  v,  Mathers,  i  M. 

Co..  16  Ky.  L.  Rep.  442.  &  W.  495;  Bradlaugh  v.  Reg.,  38  L.  T. 

Michigan.  — Bourreseau    v.    Detroit  N.  S.   118;  Sullivan  v.  White.  6  Ir.  L. 

Evening  Journal  Co.,  63  Mich.  425.  Rep.  40;  Wright  v.  Clements,  3  B.  & 

Mississippi, — Jones  v.  Edwards,  57  Aid,   503,   5   E.   C.  L.  358;  Blizard  v. 

Miss.  28.  Kelly,   3   D.   &   R.    519;    Saunders   v. 

Missouri.  — Watson  v.  Musick,  2  Bate,  i  H.  &  N.  404;  Solomon  v.  Law- 
Mo.  29.  son,  8  g.  B.  828,  55  E.  C.  L.  828;  Mait- 
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particularity  is  requisite  where  the  imputed  slander  consists  in 
adopting  and  repeating  the  words  of  another.^  Actionable  words 
not  counted  on  cannot  be  given  in  evidence.'  It  will  not  be 
sufficient  to  state  the  substance  and  effect  of  the  words.'  A 
declaration  which  fails  to  set  out  the  alleged  defamatory  matter 
tn  luBC  verba  has  been  held  bad  even  after  verdict.'* 

b.  Reason  for  Rule.  —  The  reason  for  requiring  the  exact 
language  to  be  stated  is  three-fold :  (i)  to  inform  the  defendant 
against  what  charge  he  must  defend  himself;'  (2)  that  the  court 
may  judge  whether  the  words  constitute  a  cause  of  action ; '  (3)  it 
has  also  been  assigned  as  a  reason,  that  "  unless  the  very  words 
are  set  out,  by  which  the  charge  is  conveyed,  it  is  almost  if  not 
entirely  impossible  to  plead  a  recovery  in  one  action  in  bar  of  a 
subsequent  action  for  the  same  cause.     Identity  may  be  predi- 

land  V,  Goldney,  2  East  426;  Cook  v.  proof  of  their  utterance  was  admitted 

Cox,  3  M.  &  S.  no;  Newton  v,  Stubbs,  without  objection  will  not  sustain  a  re- 

3  Mod.  72;  Halev.  Cranfield,  Cro.  Eliz.  quest  to  charge  the  jury  that  they  are 

645;  Wood  V.  Brown,  6  Taunt.  169.  actionable,  and  they  will  not  be  consid- 

Canada.  —  McDonald  v.  Dun,  12  L.  ered  in   the  action,  but  upon  an  ap- 

C.  Rep.  345;  Breen  t^.  McDonald,  22  U.  peal.     Lynde  v.  Johnson,  39  Hun  (N. 

C.  C.  P.  298.  Y.)  12. 

Dedantioiui  Held  flnffldent.  —  A  com-  1.  Blessing  v.  Davis,  24  Wend.  (N. 

plaint  which  avers  that  the  defendant  Y.)  100. 

spoke  certain  words  of  and  concern-  8.  Rundell  v.  Butler,  7  Barb.  (N.  Y.) 

ing  the   plaintiff,   and  sets  forth   the  260;  Gray  v,  Nellis,  6  How.  Pr.  (N.  Y. 

words  which  appear  actionable /^  j/.  Supreme  Ct.)  290;  Howard  v.  Sexton, 

sufficiently  states  a  cause  of  action.  4  N.  Y.  157;  Harris  v.  Zanone,  93  Cal. 

Malone  v,  Stilwell,  15  Abb.  Pr.  (N.  Y.  59;    Pollard  v.  Lyon,  i  MacArthur(D. 

C.  PI.)  421.     So  it  is  a  sufficient  state-  C.)  296. 

ment  of  a  libel  to  set  forth  a  letter  8.  Taylor  v,   Moran,   4  Mete.  (Ky.) 

which  imputes  to  the  plaintiff  an  in-  127;  Forsyth  v,  Edmiston,  5  Duer  (N. 

dictable  offense  for  which  corporal  pun-  Y.)  653;   Ward  v.  Clark,  2  Johns.  (N. 

ishment  may  be  inflicted,  and  to  allege  Y.)  10;  Newton  v.  Stubbs,  3  Mod.  71; 

that  it  was  sent  to  the  plaintiff  by  the  Cook  v.  Cox,  3  M.  &  S.  no;  Hale  v. 

defendant.      Houston   v,  Woolley,   37  Cranfield,  Cro.  Eliz.  645. 

Mo.  App.  15,  where  printed  words  are  4.  Parsons  v.  Bellows,  6  N.  H.  289; 

libelous  on  their  face,  the  declaration  Haselton  v.  Weare,  8  Vt.  480.     Compart 

is  so  far  sufficient  if  it  sets  them  out  in  Bell  v.  Bugg,  4  Munf.  (Va.)  260,  where 

hac  verba.    Jacksonville  Journal  Co.  v,  a  declaration  in  slander  that  the  de- 

Beymer,  42  III.  App.  443.  fendant    spoke    certain    words,    "  or 

A  declaration  which  merely  charges  words  of  the  same  import,"  was  held 

the    utterance    of    defamatory    words  good  after  verdict, 

without  setting   out  either  the  words  6.  Watson  v,  Musick,  2  Mo.  29;  Par- 

themselves  or    their  substance  is,   of  sons  v.  Bellows,  6  N.  H.  289;  Bassett 

course,  fatally  defective.      Kenyon  v,  v.  Spofford,  11    N.   H.  127;  Blessings. 

Cameron,  17  R.  I.  122  Davis,  24  Wend.  (N.  Y.)  loi. 

Bnle  in  Alleging  Slander  of  Title.  ~  In  6.  Schubert  v.  Richter,  92  Wis.  200. 
actions  for  slander  of  title  it  is  also  If  the  exact  language  is  not  set  out, 
necessary  that  the  alleged  slanderous  "  the  defendant  is  deprived  of  an  op- 
words  be  set  out  verbatim.  Gutsole  v.  portunity  of  pleading  matter  which  he 
Mathers,  i  M.  &  W.  495;  Germ  Proof  might  properly  set  up  (if  he  was  ap- 
Filter  Co.  v.  Pasteur  Chamberland  prised,  by  the  declaration,  of  the  specific 
Filter  Co.,  81  Hun  (N.  Y.)  49.  words),  as  that  they  were  spoken  with 

SfE^  of  Evidenoe  Admitted  Without  reference  to  a  different  subject,  or  in  a 

Olgeetion.  —  A  complaint    for    slander  different  sense  than  that  in  which  the 

must  set  up  the  words  relied  upon,  and  plaintiff  thinks  proper  to  apply  them.** 

where  it  fails  to  do  so  the  fact  that  Ward  v.  Clark.  2  Johns.  (N.  Y.)  13. 
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cated  with  certainty  of  words,  but  not  of  the  effect  of  them  as 
produced  upon  the  mind  of  a  hearer."  ^ 

c.  Exceptions  to  Rule.  —  In  Pennsylvania  and  Massachusetts 
the  rule  seems  to  be  settled  that  it  will  be  sufficient  to  set  out 
the  defamatory  words  in  substance  and  effect.*  In  Georgia  it  has 
been  held  that,  while  it  would  be  better  pleading  to  set  out  the 
exact  language  complained  of,  a  complaint  setting  forth  merely 
the  substance  or  effect  of  the  words  is  sufficient  on  general 
demurrer.* 

d.  Pleading  Should  Purport  to  Set  Out  Exact  Words. 

—  The  pleading  must  also  purport  to  set  out  the  exact  words 
complained  of.  The  use  of  the  prefatory  words  "as  follows"  is 
good,'*  and  so  is' the  word  "tenor."*  On  the  other  hand,  the 
following  prefatory  words  have  been  held  bad :  "  to  the  tenor 
and  effect  following;"*  "to  the  effect  following;"'^  "in  sub- 
stance as  follows."  *  And  it  has  been  said  that  quotation  marks 
do  not  indicate  that  the  exact  language  has  been  set  forth.* 

Whole  or  Part  of  Libel. —  It  is  not  necessary,  in  a  complaint  for 
libel,  to  set  out  the  whole  of  the  obnoxious  publication  in  which 
the  libel  appears.  It  will  be  sufficient  to  set  forth  such  parts  of 
the  libel  as  the  plaintiff  relies  on.**     It  would  seem  that  if  any 

1.  Lord  Ellenborough  in  Cook  v.  Cox,  5.  Com.  v.  Wright,  i  Cush.  ^ass.) 

3  M.  &'S.  no.  46;  Wright  v.  Clements,  3  B.  &  Aid. 

8.  Massachusetts.  —  Lee   v.    Kane,   6  503,  5  E.  C.  L.  358. 

Gray  (Mass.)  495;  Ellis  v,  Kimball,  16  *'  The  word  '  tenor'  has,  in  law,  a 

Pick.  (Mass.)  132;  Robbins  z^.  Fletcher,  peculiar  and  technical  sense,  and  the 

loi   Mass.  115;    Whiting  v.  Smith,   13  distinction  between  it  and  *  substance  ' 

Pick.  (Mass.)  364;    Ga;^  v.  Homer,  13  is  distinctly  pointed  out  by  Buller,  J., 

Pick.   (Mass.)  535;  Pond  v.  Hartwell,  in  Rex  v.  May,  i  Doug.  195,  where  he 

17  Pick.  (Mass.)  269;  Allen  v,  Perkins,  says  that  the  word  '  tenor'  has  so  strict 

17   Pick.   (Mass.)  369;  Nye  v.  Otis,  8  and  technical  a  meaning  as  to  make  it 

Mass.  122.  necessary  to  recite  verbatim ;  but  that 

Pennsylvania.  —  Tipton  v.   Kahle,  3  by  the  expression  *  manner  and  form 

Watts  (Pa.)  90;    Cooper  v.   Bruce,   2  following/  used  in  that  case,  nothing 

Watts  (Pa.)  109;   Lukehart  v.  Byerly,  more  than  a  substantial   recital  was 

53  Pa.  St.  418;  Hersh  v.   Ringwalt,  3  requisite."     Wright  v.  Clements,  3  B. 

Yeates,  (Pa.)  508;  Kennedy  v.  Lowry,  &  Aid.  503,  5  E.  C.  L.  358. 

I  Binn.  (Pa.)  393.     Qmtra^  Wittmaierv.  6.  Newton  v.  Stubbs,  3  Mod.  71. 

Krieg,  13  Pa.  Co.  Ct.  Rep.  64.  7.  Rex  v.  Bear,  2  Salk.  417. 

Under  a  count  in  an  action  for  slan-  8.  Wright  v.  Clements,  3  B.  &  Aid. 

der.  alleging,  generally,  that  the  dc-  503,  5  E.  C.  L.  358;  Bagley  v,  John- 

fendant  charged  the  plaintiff  with  the  ston,  4  Rich.  L.  (S.  Car.)  22. 

crime  of  theft,  it  is  competent  for  the  9.  Com.  v.  Wright,   i  Cush.  (Mass.) 

plaintiff  tog^ve  in  evidence  any  words,  46. 

which,  although  in  their  ordinary  sense  10.  Blethen  v.  Stewart,  41  Minn.  205; 

doubtful    or   even    innocent,    can    be  Weir  v.    Hoss,   6  Ala.  881;  Culver  v, 

shown,  by  the  aid  of  averments  and  Van  Anden,  4  Abb.  Pr.  (N.  Y.  Supreme 

innuendoes,  under  the  circumstances,  Ct.)  375;  Wallis  v.  Walker,  73  Tex.  8; 

to  be  equivocal  or  ironical,  and  to  be  Spencer    v.  McMasters,    16    III.    405; 

intended  by  the  defendant,  and  under-  Rutherford  v.  Evans,  6  Bing.  451, 19  E. 

stood  by  the  hearer,  to  impute  such  C.  L.  128;    Backingham  v.  Murray,  s 

crime  to  the  plaintiff.     Pond  v.  Hart-  C.  &   P.  46,  12  E.  C.  L.  21;  Walsh  v, 

well,  17  Pick.  (Mass.)  269.  Henderson,  4  Ir.  L.  Rep.  34;  Sidmaa  9. 

S.  White  V.  Parks,  93  Ga.  634.  Mayo,  i  RoUe  429;  Rex  v.  Brereton,  8 

i.  Clay  V,  People,  86  111.  147.  Mod.  329;  Rex  v.  Bear,  2  Salk.  417. 
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omitted  parts  explain  those  set  out  the  defendant  may  give  them 
in  evidence  under  the  general  issue.* 

If  the  Alleged  Defiunation  Is  Oral,  it  will  be  sufficient  for  the  plaintiff 
to  set  out  so  much  of  the  conversation  as  constitutes  a  cause  of 
action.*  The  plaintiff  may,  however,  set  forth  the  whole  conver- 
sation, and  is  under  no  obligation  to  select  those  expressions  only 
which  involve  the  slanderous  charge.* 

e.  Setting  Out  Words  Published  in  Foreign  Language. 

—  Where  the  alleged  defamatory  words  are  in  a  foreign  language, 
the  words  must  be  set  out  in  the  language  in  which  they  were 
uttered,  and  it  is  also  necessary  to  set  forth  an  exact  translation 
of  them.*  Where  the  words  alleged  to  have  been  spoken  are  set 
forth  in  English,  proof  that  thev  were  spoken  in  another  language 
constitutes  a  variance.* 

If  separate  passages  of  a  libel  are  set  Rex  v.  Goldstein,  3  Bred.  &  B.  20X,  7 

out  in  one  count,  they  should  be  de-  E.  C.  L.  411;  Jenkins  v.  Phillips,  9  C. 

scribed  as  separate  and  distinct  parts.  &  P.  766,  38  E.  C.  L.  328;  Wormouth  v, 

Tabart  v.  Tipper,  i  Campb.  352.  Cramer,  3  Wend.  (N.  Y.)  394;  Debaix 

In  an  action  for  a  libel  in  a  review  it  v.  Lehind,  i  Code  Rep.  N.  S.  (N.  Y.  C. 

is  suiScient  to  set  out  the  contents  of  PI.)  235;  Lettman  v.  Ritz,  3  Sandf.  (N. 

an  index  (referring  to  an  article  in  the  Y.)  734;    Rahaaser  v,  Barth,  3  Watts 

body  of  the  review)  which  is  of  itself  a  (Pa.)  28;  Kerschbaagher  v,  Slusser,  12 

libel,  and  no  other  reference  need  be  Ind.     453;      Hicklev    v,    Grosjean,    6 

made  to  the  article  itself  if  the  index  Blackf.  (Ind.)  351;  Felzer  c.  Benish,  67 

contains,  per  j<f,  prima  facie    libelous  Wis.  291 ;  Zeig  v.  Ort,  3  Chand.  (Wis.) 

matter.     Buckingham  v.  Murray,  2  C.  26;Simonsen  v.  HeroldCo.,61  Wis.  626; 

&  P.  46,  12  E.  C.  L.  21.  K.  V.  H.,  20  Wis.  239;  Stichtd  v.  State, 

Defendant  May  Kead  Parts  Hot  Set  Out  25  Tex.  App.  424. 
in  Explanation.  —  In  an  action  for  libel  See  also  Demarest  v,  Haring,  6  Cow. 
setting  out  certain  paragraphs  in  a  (N.  Y.)76;  Keenholts  tr.  Becker,  3  Den. 
publication  as  libelous,  defendant  may  (N.  Y.)  346.  Contra^  McLeod  v.  Mc- 
read  in  explanation  of  the  parts  thus  Leod,  4  Montreal  L.  R.  Super.  Ct.  343. 
set  out  and  read  by  plaintiff  other  parts  Exoeptionfl  to  Bole  —  Miisonri  and  Iowa. 
of  the  same  entire  publication  as  ex-  — Under  the  Practice  Act  in  Missouri, 
planatory  of  the  subject-matter,  occa-  it  has  been  held  that  if  the  English 
sion,  and  motive  of  the  publisher,  in  translation  alone  is  set  out  and  no  de- 
mitigation  of  damages.  Morehead  v,  murrer  is  taken  for  failure  to  set  out 
Jones,  2  B.  Mon.  (Ky.)  211;  New-  the  original  words,  evidence  to  prove 
braugh  v,  Curry,  Wright  (Ohio)  511.  the     original     words     is     competent. 

Flc^ng  and  Proof.  —  Under  a  com-  Elf  rank  v.  Seller,  54  Mo.   134.     So  in 

plaint  charging  that  the  words  spoken  Iowa  it  has  been   said  that  while  at 

impute  larceny  to  plaintiff,  the  speak-  common  law  the  authorities  are  uni- 

ing  of  all  the  words  charged  need  not  form   that  to  allege  a  publication  of 

be  proved,  but  only  so  much  of  the  ex-  English  words  and  prove  a  publication 

act  words  charged  as  imputes  the  crime,  of  words  in  another  tongue  is  a  vari- 

Casey  v,  Aubuchon,  25  Mo.  App.  91.  ance  and  cause  for  a  nonsuit,  yet  under 

1.  Weir  V.  Hoss,  6  Ala.  881;  Rex  v,  our  system  of  pleading  it  seems  that  it 
Bear,  2  Salk.  417.  would  b6  sufficient  to  set  out  the  trans- 

2.  Cracraft  v.  Cochran,  16  Iowa  301.     lation  of  the  words  spoken  in  the  for- 
8.  Deyo  v,  Brundage,  13  How.   Pr.     cign  language,  averring  that  they  were 

(N.  Y.  Supreme  Ct.)  221,  in  which  it  spoken  in  that  language,  and  that  the 

was  further  said  that  it  cannot  be  re-  words  charged  are  a  correct  translation 

garded  as  irrelevant  for  the  plaintiff  to  of  them;  for  in  such  case  the  proof  of 

allege  in  his  complaint  the  facts  which,  the  speaking  of  the  words  in  a  foreign 

upon  the  trial,  he  would  be  allowed  to  language  would  not  constitute  a  vari- 

prove,  in  support  of  his  declaration.  ance.    Bower  v.  Deideker,  38  Iowa  418. 

4.  Zenobio  v.  Axtell,   6  T.  R.   162;  6,  Wormouth  v.  Cramer,  3  Wend.  (N. 
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Amendment. —  If  the  defamatory  words  are  set  forth  in  the  Eng- 
lish language,  the  plaintiff  is  entitled  as  of  right  to  amend  by  set- 
ting out  in  addition  thereto  the  words  in  the  language  in  which 
they  were  uttered.* 

ITnderfltanding  of  Words.  —  It  must  also  be  alleged  that  the  words 
were  understood  by  the  persons  who  heard  them.* 

4.  Innuendo--^.  Nature  and  Office  —  (i)  Explanatory  of 
Matter  Already  Expressed,  —  An  innuendo  is  not  an  averment  of 
facts,  but  an  inference  of  reasoning.'  It  has  been  said  that  **an 
innuendo  means  nothing  more  than  the  words  ^  id  esty  ^  scilicet y' 
or  *  meaning,' "*  and  its  office  is  to  explain  the  words  spoken 
and  annex  to  them  their  proper  meaning.*     Its  office  is  to  explain 

Y.)  395;  Keenholts  v,  Becker,  3  Den.  3.  Fry  v.  Bennett,  5  Sandf.  (N.  Y.) 

(N.  Y.)  346;  Kerschbaugher  v.  Slusser,  54. 

12  Ind.  453;  Zenobio  v,  Axtell,  6  T.  R.  4,  Bloss  v.   Tobey,  2   Pick.  (Mass.) 

162;  Zeig  V.  Ort,  3  Cband.  (Wis.)  26.  320. 

1.  Rahauser  v.  Barth,  3  Watts  (Pa.)  5.   United  States,  —  Beardsley  v.  Tap- 

28;  Debaix  v.  Lehind,  i  Code  Rep.  N.  pan,  i  Blatchf.  (U.  S.)  588. 

S.  (N.  Y.  C.  PI.)  235;  Lettman  «;.  Ritz,  Alabama.  —  Weir    v.    Hoss,   6    Ala. 

3  Sandf.  (N.  Y.)'734;  Jenkins  t/.  Phillips,  881;  Henderson  v.  Hale,   19  Ala.  154; 

9  C.  &  P.  766,  38  E.  C.  L.  328;  Zenobio  Cobum  v.  Harwood,  Minor  (Ala.)  93. 

V.  Axtell,  6  T.  R.  162.  Connecticnt.  —  Stow    v.   Converse,   4 

8.  Wormouth  V.  Cramer,  3  Wend.  (N.  Conn.  35;  Camp  v.  Martin,  23  Conn. 

Y.)395;  Zcigv.  Ort,  3  Chand.  (Wis.)  26;  92;  Mix  v.  Woodward,  12  Conn.  285. 

Simonsen  v.  Herold  Co.,  61  Wis.  626;  Illinois.  — McLaughlins'.  Fisher^  136 

Lettman  V.  Ritz,  3  Sandf.  (N.  Y.)  734;  111.  ill;   Patterson    v.  Edwards,  7  111. 

Fleetwood  v.  Curie,  Cro.  Jac.  557.    Com-  720. 

^re  Bechtell  v.  Shatler,  Wright  (Ohio)  Indiana. — Hays  v.  Mitchell,  7  Blackf. 

107,  in  which  it  was  held  that  where  (Ind.)  117. 

words  spoken  in  German  in  a  German  Kansas. — Henicke  v.  Griffith,  29  Kan. 

country  were  slanderous  it  need  not  be  517. 

averred   that    they  were    understood;  Kentucky.  —  Caldwell      v.     Abbey, 

Kiene  v.  Ruflf,  i  Iowa  482,  in  which  it  Hard.   (Ky.)   539;   Porter  v.   Hughey, 

was  held  that  a  declaration  which  failed  2  Bibb  (Ky.)  232;  Watson  v.  Hampton,  2 

to  state  that  the  words  spoken  were  un-  Bibb  (Ky.)  319;    Martin  v.  Melton,  4 

derstood  by  the  hearers,  is  good  after  Bibb  (Ky.)  99;    Beswick  v.   Chappel, 

verdict.  8  B.  Mon.  (Ky.)  488;  Brown  v.  Piner,  6 

Immaterial  Varianoe.  —  In  an  action  Bush  (Ky.)  518. 

for  slander  the  complaint  charged  the  Maine.  —  Patterson  v.  Wilkinson,  55 

speaking  of  certain  words  in  German  Me.  42. 

and  gave  a  translation  thereof  into  Eng-  Maryland.  —  Dorsey    v.    Whipps,    8 

lish.     On  the  trial  there  was  evidence  Gill  (Md.)457;  Nolan  t'.  Traber,  49  Md. 

of  the  speaking  of  somewhat  different  460;  Lewis  v.  Daily  News  Co.,  81  Md. 

words,  the  English  translation  of  which.  466. 

howevei^  was  the  same.     There  being  Massachusetts.  —  Bloss    v.   Tobey,    2 

no  evidence  that  the  translation  of  the  Pick.  (Mass.)  320;  Fowle  v.  Robbins, 

words  alleged  to  have  been  spoken  was  12  Mass.  498;    Carter  z/.  Andrews,   16 

Incorrect,   the  variance  was  held   not  Pick.  (Mass.)  i;  Goodrich  v.  Davis,  11 

material.     Schild  v.  Legler,  82  Wis.  73.  Met.  (Mass.)  473;  Snell  v.  Snow,  13  Met. 

Avennent  of  Correct  TranBlation.  —  \n  (Mass.)    278;     York    v.  Johnson,    116 

averment   that    the  slanderous  words  Mass.  482. 

charged  as  having  been  spoken  in  the  Michigan.  —  Bourreseau    v.    Detroit 

German  language  had  a  certain  mean-  Evening  Journal   Co.,   63   Mich.   425; 

ing  in  the  English  language,  and  were  Bath  rick  v.  Detroit  Post,  etc.,  Co.,  50 

so  understood  by  the  persons  to  whom  Mich.    629;     Taylor    v.    Kneeland,    i 

they  were  so  spoken,  held  to  be  a  suffi-  Dougl.  (Mich  )  67;  Sanford  v.  Rowley, 

cient   averment  of    their   translation,  93  Mich.  119;  Belknap  z/.  Ball,  83  Mich. 

Singer  v.  Bender,  64  Wis.  169.  583;  Lewis  v.  Soule,  3  Mich.  514. 
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some  matter  already  expressed.  It  explains  the  application  of 
the  alleged  defamatory  words  by  connecting  them  with  the 
extrinsic  circumstances  set  forth  in  the  declaration  or  complaint 
by  way  of  inducement.^  If  the  words  used  are  of  doubtful  sig- 
nificance,* or  ambiguous,'  it  is  the  office  of  the  innuendo  to  show 
in  what  sense  they  are  used  and  to  select  and  apply  the  proper 
meaning.* 


Minnesota.  —  Glatz  v,  Thein,  47  Minn. 
378. 

Missouri.  —  Boyce  v.  Aubuchon,  34 
Mo.  App.  315;  Birch  v.  Benton,  26  Mo. 
153;  Wood  V.  Hilbish,  23  Mo.  App.  389; 
Bundy  v.  Hart,  46  Mo.  460. 

New  Hampshire.  —  Mason  v.  Mason, 
4  N.  H.  113. 

New  Jersey.  — ^Joralemon  v.  Pomeroy, 
22  N.  f.  L.  271;  McCuen  V.  Ludlum,  17 
N.  J.  L.  12. 


Mason  v.  Mason,  4  N.  H.  113;  Jorale- 
mon  V.  Pomeroy,  22  N.  J.  L.  271 ;  Blais- 
dell  V.  Raymond,  4  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  446. 

8.  Nichols  V.  Packard,  16  Vt.  83; 
Sheridan  v.  Sheridan,  58  Vt.  504;  San- 
ford  V.  Rowley,  93  Mich.  119:  Dorsey 
V.  Whipps,  8  Gill  (Md.)  457;  Hemmens 
V.  Nelson,  138  N.  Y.  517. 

8.  Belknap  v.  Ball,  83  Mich.  583; 
Stow  V.  Converse,  4  Conn.  35 ;  Mix  v. 


New   York. — Van  Vechten  v.  Hop-  Woodward,   12  Conn.  262;  Dottarer  v. 

kins,  5  Johns.  (N.  Y.)  211;  Milligan  v.  Bushey,  16  Pa.  St.  204;  Gosling  v.  Mor- 

Thorn,  6  Wend.  (N.  Y.)4I2;  Cooper  v.  gan,  32  Pa.  St.  273;  Griffiths  v.  Lewis, 

Greeley,  i  Den.  (N.  Y.)  347;  Andrews  8  Q.  B.  841,  55  E.  C.  L.  841. 

V.  Woodmansee,  15  Wend.  (N.  Y.)  232;  If  the  alleged  libel  is  ambiguous,  it 

Tyler  v.  Tillotson,  2  Hill  (N.  Y.)  507;  is  proper  for  the  trial  court  to  refuse  a 

Miller  v.  Maxwell,  16  Wend.  N.  Y.)  9;  motion  to  strike  out  innuendoes,  ex- 

Cheetham  v.  Tillotson,  5  Johns.  (N.  Y.)  plaining  the  meaning  of  the   words. 

430:  Fry  V.  Bennett,  5  Sandf.  (N.  Y.)  Barnard  v.  Press  Pub.  Co.,  63  Hun  (N. 

54;  Fry  V.  Bennett,  9  N.  Y.  Leg.  Obs.  Y.)  626,  43  N.  Y.  St.  Rep.  507. 

330;  Blaisdell  v.  Raymond,  4  Abb.  Pr.  4.  *'  The  office  of  an  innuendo  is  un- 

(N.  Y.  Supreme  Ct.)  446,  14  How.  Pr.  doubtedly  to  fix  the  meaning  of  the 

(N.  Y.)  265;    Caldwell  v.  Raymond,  2  speaker  by  a  reference  to  something 

Abb.    Pr.    (N.   Y.    Supreme  Ct.)   193;  gone  before,  where  the  abstract  sense 

Spencer  v.  Southwick,  11  Johns.  (N.  Y.)  of  the  words  would  otherwise  fall  short 

573;  Fleischmann  v.  Bennett,  87  N.  Y.  of  an  imputation  of  legal  criminality; 


and  it  is  a  rule  that  where  it  enlarges 
the  meaning  without  such  a  reference 
to  an  imputation  which  might  subject 
the  accused  to  an  indictment  or  civil 
disability,  it  is  fatal  to  the  count  even 
after  verdict."  Beirer  v.  Bushfield,  i 
Watts  (Pa.)  23. 
Where  the  words  used  were  that  the 


231. 

North  Carolina.  —  Watts  v.  Greenlee, 
2  Dev.  L.  (N.  Car.)  115. 

Ohio,  —  Tappan  v.  Wilson,  7  Ohio,  pt. 
i.  190. 

Pennsylvania.  —  Price  v.  Conway, 
134  Pa.  St.  340;  Beirer  v.  Bushfield, 
I  Watts  (Pa.)  23;  Shaffer  v.  Kintzer,  i 
Binn.  (Pa.)  537;  Packer  v.  Spangler,  2  plaintiff,  a  married  woman,  kept  a  man 
Binn.  (Pa.)  60;  Gosling  v.  Morgan,  32  other  than  her  husband,  an  innuendo 
Pa.  St.  273;  Hill  V.  Boswell,  2  Pittsb.  that  thereby  plaintifif  is  charged  with 
(Pa.)  336;  Dottarer  v.  Bushey,  16  Pa.  the  crime  of  adultery  with  such  man,  is 
St.  204:  Evans  v.  Tibbins,  2  Grant's  sufficient,  and  presents  a  question  of 
Cas.  (Pa.)  451;  Herst  z/.  Borbidge,  57  fact  to  be  determined  by  a  jury,  as  to 
Pa.  St.  62.  whether  the  words  were  intended  and 

Vermont.  —  Sheridan  v.  Sheridan.  58     understood     to     charge    such    crime. 
Vt.  504;  Nichols  V.  Packard,  16  Vt.  83;     Henicke  v.  Griffith,  29  Kan.  517. 
Taft  V.  Howard,*  i  D.  Chip.  (Vt.)  275.  An  Innumdo  Ii  Vied  to  Point  the  Koan- 

Wisconsin.  —  Weil  v.  Altenhofen,  26    ing  of  the  words  used  in  view  of  the' 
Wis.  708;   Cramer  v.  Noonan,  4  Wis.    occasion  and  circumstances  and  such 


231. 

England.  —  Rex  v.  Home,  2  Cowp. 
682;  Hall  V.  Blandy,  I  Y.  &  J.  480. 

1.  Henderson  v.  Hale,  19  Ala.  154; 
Coburn  v.  Harwood,  Minor  (Ala.)  93; 


extraneous  matters  as  appear  from  the 
declaration.  It  operates  in  connection 
with  the  colloquium  to  point  the  true 
meaning  intended  by  the  use  of  the 
words.     Sabin  v.  Angell,  46  Vt.  740. 
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{i\  Cannot  Enlarge  or  Restrict  Natural  Meaning  of  Words.  — 
An  innuendo  cannot  introduce  new  matter,  nor  enlarge,  extend, 
or  change  the  natural  sense  or  meaning  of  the  alleged  defamatory 
words.  ^ 

If  the  Words  Churged  Are  in  ThemeelTee  Innoeent  of  any  defamatory 
meaning  without  prefatory  allegations  of  explanatory  facts,  they 
cannot  be  rendered  actionable  by  an  ianuendo.*     Words  that  are 


-c.- 


1.  Alabama,  — Coburn  v.  Harwood» 
Minor  (Ala.)  93;  Weir  v.  Hoss,  6  Ala. 
881 ;  Henderson  v.  Hale,  19  Ala.  154. 

Connecticut, — Camp  v.  Martin,  23 
Conn.  92;  Mix  v.  Woodward,  12  Conn. 
285. 

Delaware. — Rice  v,  Simmons,  2  Harr. 
(Del.)  430. 

District  of  Columbia,  —  Viedt  v.  Eve- 
ning Star  Newspaper  Co.,  19  D.  C.  534. 

Illinois.  —  Brown  v.  Burnett,  10  111. 
App.  279;  Finnell  v.  Walker,  48  111. 
App.  331;  Gault  V,  Babbitt,  i  III.  App. 
130;  Patterson  ».  Edwards,  7  111.  720. 

Indiana, —  Walford  v.  Herald  Print- 
ing, etc.,  Co.,  133  Ind.  372;  Hays  v. 
Mitchell,  7  Blackf.  (Ind.)  117;  Ward  v. 
Colyhan,  3oInd.  395:  Seller  v,  Jenkins, 
97  Ind.  430;  Rock  v,  McClarnon,  95 
Ind.  415;  McFadin  z/.  David,  78  Ind. 
445;  Pollock  V,  Hastings,  88  Ind.  248; 
Harrison  v.  Manship,  120  Ind.  43;  Hart 
V.  Coy,  40  Ind.  553;  Stucker  v,  Davis, 

8  Blackf.  (Ind.)  414. 
Kentucky.  —  Brown  v,  Piner,  6  Bush 

(Ky.)  518. 

Maine,  —  Emery  v,  Prescott,  54  Me. 

Maryland,  —  Peterson  v.  Sentman,  37 
Md.  140;  Nolan  v,  Traber,  49  Md.  460; 
Dorsey  v,  Whipps,  8  Gill  (Md.)  457. 

Massachusetts,  —  Tebbetts  v.  Coding, 

9  Gray  (Mass.)  254;  Young  v.  Cook, 
144  Mass.  38;  Bloss  V,  Tobey,  2  Pick. 
(Mass.)  320. 

Michigan,  —  Bath  rick  v,  Detroit  Post, 
etc.,  Co.,  50  Mich.  629;  Bourreseau  v, 
Detroit  Evening  Journal  Co.,  63  Mich. 
425;  Lewis  V,  Soule,  3  Mich.  514; 
Ayres  v\  Toulmin,  74  Mich.  44. 

Missouri.  —  Salvatelli  v.  Ghio,  9  Mo. 
App.  155;  Christal  zr.  Craig,  80  Mo.  367; 
Qundy  v.  Hart,  46  Mo.  460;  Boyce  v. 
Aubuchon,  34  Mo.  App.  315;  State  v, 
Grossman.  15  Mo.  App.  585. 

A^ew  Hamtshire,  —  Sturtevant  v. 
Root,  27  N.  H.  69. 

New  Jtrsey,  —  Feder  v.  Herrick,  43 
N,  J.  L.  25;  Joralemon  v.  Pomeroy,  22 
N.  J.  L.  271. 

New  York,  — Thomas  v.  Croswell,  7 
Johns.  (N.  Y.)  271 ;  Fleischmann  v,  B^-n- 


nett,  87  N.  Y.  231 ;  Vaughan  v.  Havens, 
8  Johns.  (N.  Y.)  109;  Arrow  Steamship 
Co.  V.  Bennett,  73  Hun(N.  Y.)  81;  Bell 
V.  Sun  Printing,  etc.,  Assoc,  3  Abb.  N. 
Cas.  (N.  Y.  Super.  Ct.)  157;  Peters  v, 
Schieffelin,  N.  Y.  Daily  Reg.,  March  14, 
1881;  Van  Vechten  v.  Hopkins,  5 
Johns.  (N.  Y.)  211;  Weedw.  Bibbins,  3a 
Barb.  (N.  Y.)  315;  Keene  v.  Tribune 
Assoc,  76  Hun(N.  Y.)488. 

Ohio,  —  Tappan  v,  Wilson,  7  Ohio, 
pt.  i.  190. 

Oregon,  —  Cole  v.  Neustadter,  22  Ore- 
gon 91./ 

Pennsylvania.  —  Dottarrer  v,  Bushey, 
16  Pa.  St.  204;  Collins  v.  Dispatch  Pub. 
Co.,  22  Pittsb.  L.  J.  N.  S.  290;  Pitts- 
burgh, etc..  Pass.  R.  Co.  v,  McCurdy, 
114  Pa.  St.  554;  Oosling  v,  Morgan,  32 
Pa.  St.  273. 

Rhode  Island,  —  Tiepke  v.  Times  Pub. 
Co.,  (R.  I.  1897)  37  Atl.  Rep.  1031. 

Vermont,  —  Nichols  v.  Packard,  16 
Vt.  83. 

Virginia.  —  Moseley  v.  Moss,  6  Gratt. 
(Va.)  534. 

Wisconsin,  —  Weil  v.  Altenhofen,  6 
Wis.  708;  Benaway  v.  Conyne,  3  Chand. 
(Wis.)  214. 

England,  —  Solomon  v,  Lawson,  10 
Jur.  796:  Hawkes  z^.  Hawkey,  8  East 
427;  Harrison  v,  Stratton,  4  Esp.  N.  P. 
218;  Day  V.  Robinson,  4  N.  &  M.  884, 
30  E.  C.  L.  422:  Barham's  Case,  4 
Coke,  20;  Alexanders.  Angle,  i  Cromp 
&  J.  143;  Wheeler  v.  Haynes,  9  Ad.  a 
El.  286,  36  E.  C.  L.  141,  note  a. 

"If  the  words  before  the  innuendo 
do  not  sound  in  slander,  no  words  pro- 
duced by  the  innuendo  will  make  the 
action  maintainable,  for  it  is  not  the 
nature  of  an  innuendo  to  beget  an 
action."  Barham  v.  Netherfall,  Yelv. 
21. 

*'  An  innuendo  helps  nothing,  unless 
the  words  precedent  have  a  vehement 
presumption  of  the  innuendo. ' '  Castle- 
man  r.  Hobbs,  Cro.  Eliz.  428. 

8.  Indiana.  —  Roella  v.  Follow,  7 
Blackf.  (Ind.)  377;  McFadin  v,  David, 
78  Ind.  445. 

Maine,  —  Emery  v.  Prescott,  54  Me. 
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not  actionable  ex  vi  termini  cannot  be  made  so  by  an  innuendo, 

but  must  be  aided  by  a  proper  averment  and  colloquium  which 

will  warrant  the  explanatory  meaning  given  them  by  the 
innuendo.* 

An  InniLendo  Cannot  Extend  the  Sense  of  the  words  beyond   their  own 

meaning,  unless  something  be  put  upon  the  record  for  it  to 
explain.*  In  such  case  words  which  are  equivocal  or  ambiguous, 
or  fall  short,  in  their  natural  sense,  of  importing  any  libelous 

charge,  may  have  fixed  to  them  a  meaning,  certain  and  defama- 
tory, extending  beyond  their  ordinary  import.' 

389;  Patterson  v.  Wilkinson,  55  Me.  42;  fraudulently  taken  and  applied  to  his 

Brown  v.  Brown,  14  Me.  317.  own  use  one  shilling  received  by  him 

Maryland.  —  Dorsey  v,  Whipps,  8  Gill  for  the  defendant,  being  the  produce  of 

(Md.)457.  tan  sold  by  the  plaintiff  f  or  and  as  serv- 

Missouri.  —  Salvatelli  z'.  Ghio,  9  Mo.  ant  of  the  defendant;    but  the   facts 

App.  155;  Christal  v,  Craig,  80  Mo.  367;  stated  in  the  innuendo  were  not  alleged 

Dyer  v.  Morris,  4  Mo.  214.  by  any  independent  averment;  it  was 

North  Carolina.  — Watts  v.  Greenlee,  held  that  the  innuendo  was  bad  as  in- 

2  Dev.  L.  (N.  Car.)  115.  troducing  new  facts,  and  that  without 

Pennsylvania.  —  Dottarer  v.  Bushey,  it  the  declaration  did  not  charge  words 
16  Pa.  St.  204;  Lukehart  t'.  Bverly,  53  actionable  in  themselves.  Day  zf.  Rob- 
Pa.  St.  418.  inson,  i  Ad.  &  El.  554,  28  E.  C.  L.  151. 

Virginia.  —  Moseley     v.     Moss,     6  Where  the  words  written  or  spoken 

Gratt.  (Va.)  534.  are  not  in  themselves  applicable  to  the 

Wisconsin.  —  Frank  v.  Dunning,  38  individual    plaintiff,    no    introductory 

Wis.  270.  averment  or  innuendo   can  g^ve  such 

Words  laid  in  a  declaration  for  slan-  application.     Solomon  v.  Lawson,  8  Q. 

der  which  are  not  actiondble  of  them-  B.  823,  55  E.  C.  L.  823. 

selves,   and    have    no    colloquium    to  The  words,  "  Old  lady,  you  gave  my 

connect   them   with   extrinsic  circum-  father  four  double  doses  of  morphine 

stances,  are  not  helped  by  an  innuendo  on  the  day  he  made  his  will;  you  said, 

of  a  charge  of  larceny.     Lukehart  v.  '  Old  man,  you  had  better  be  fixing  up 

Byerly,  53  Pa.  St.  418.  your  business;'    if  it  hadn't  been  for 

1.  Peterson  v.  Sentman,  37  Md.  155.  you  giving  morphine,  your  daughters 

Innnendoet  Kot  Warranted  by  Previoni  would  not  have  gotten  what  they  did," 

Words.  —  Words  imputing  to  plaintiff  a  are  not  actionable  per  se^  and  cannot 

venereal  disease  do  not  warrant  an  in-  be   rendered  so  by  innuendoes.     Mc- 

nuendo  that  plaintiff  kept  a  house  of  ill  Fadin  v.  David,  78  Ind.  445. 

fame.     Posnett  v.  Marble,  62  Vt.  481.  S.Jones  v.  Hungerford,  4  Gill  &  J. 

The  complaint  alleged:  "There  is  no  (Md.)402;  Mix  z/.  Woodward,  12  Conn, 

doubt  in  my  mind  that  he  burned  his  285;  McLaughlin  zf.  Fisher,  136 111.  iii; 

store  in  Alford;  he  would  not  have  got  Goldstein  v.  Foss,  2  Y.  &  J.  146:  Mc- 

his  goods  insured  if  he  had  not  meant  Cuen  v.  Ludlum,  17N.  T.  L.  12;  Brown 

to  burn  it."     It  nowhere  appeared  that  v,  Moore,  90  Hun  (N.  Y.)  169;  Weed  v. 

the  goods   in  the  store   or  connected  Bibbins,  32  Barb.  (N.  Y.)  315;  Simons 

with  it  were  insured,  except  in  the  in-  v.  Burnham,  102  Mich.  189;  Cramer  z/. 

nuendo,  and  the  words  of  that  were:  Noonan,  4  Wis.  231 ;  i  Starkie  on  Slan- 

"  Meaning    goods  which  the   plaintiff  der,  g  422. 

had  caused  to  be  insured  and  which  In  an  action  for  slander,  where  the 

were  lodged  in  said  store."      It  was  words  charged  were:    *'  D.  killed  my 

held  that  the  innuendo  was  not  war-  beef,"  there  being  no  colloquium,  the 

ranted  as    merely  explanatory  of  the  words  not  necessarily  importing  a  fel- 

preceding  matter.     Bloss  v.  Tobey,  2  ony,  they  could  not  be  extended  in  their 

Pick.  (Mass.)  320.  meaningby  an  innuendo.    Hansbrough 

Where  the  declaration  alleged :  "  You  v.  Stinnett.  25  Gratt.  (Va.)  495. 

have  robbed  me  of  one   shilling,  tan  3.  Beardsley  v.  Tappan,   i    Blatchf. 

money,"  and  the  innuendo  explained  (U.  S.)  588;  Herst  v.  Borbridge,  57  Pa. 

the  meaning  to  be  that  the  plaintiff  had  St.  62. 
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TJi»i<j«g  Vatnnl  Import  of  Words.  —  On  the  other  hand,  an  innuendo 
cannot  limit  or  restrain  the  natural  sense  or  import  of  the  words 
used.*  It  is  not  sufficient  that  facts  to  show  the  defamatory 
meaning  are  alleged  by  way  of  innuendo.* 

aappiying  Plaoe  of  GoUoquiom.  —  An   innuendo  cannot  supply  the 

Where  the  words  are  clearly  suscep-  conduct  in  office.     Royce  v.  Maloney, 

tible  of  the  jneaning  given  in  the  innu-  58  Vt.  437. 

endo,    it   does   not   enlarge  or  extend  The  words,  "  I  threw  the  burning  of 

their  meaning  beyond  their  natural  im-  W.'s  barn  into  C.'s  face**  (plaintiff's), 

port.     Sheridan    v,    Sheridan,    58   Vt.  sustain  an  innuendo  that  *'he,  the  plain- 

504.  tiff,  had  committed  the  crime  of  mali- 

Iimaondoes  Held  to  Be  Warranted  by  ciously   and   voluntarily    burning  the 

Previou  Allegationi. — A  charge    that  said  barn.**     Haines  v.  Campbell,  74 

plaintifif  **  went  to  Lansing  and  collected  Md.  158. 

$1,400  of  our  money,  and  went  West  Where    there   were    in    a  city  only 

with  it,'*  sustains  the  innuendo  that  he  two  schools  of  shorthand    using  the 

absconded    with    money  belonging  to  Haven  system,  plaintiff's  school  being 

defendant's  firm.     Ayres  v.  Toulmin.  called  "  Haven  College,"  and  defend- 

74  Mich.  44.  ant    published    that    her    school    was 

So  in  a  declaration  charging  a  libel  the   only    authorized    Haven   College, 

of  plaintiff's  business,  an  innuendo  that  that  another    person   was    using    the 

the  libel  refers  to  plaintiff  is  justified  name     "Haven      College"      without 

where  the  article  claimed  that  the  de-  authority,  and  that  the  author  of  the 

fendant  was  the  only  competent  person  system       recommended       defendant*s 

in    the    business,   and    there   were  in  teaching  but   not    that  of    the    other 

fact  but  two  persons  in  the  business,  teacher,  this  was  held  to  warrant  an  in- 

namely,  the  plaintiff  and  the  defend-  nuendothatplaintiff  was  not  competent 

ant.      Price  v.  Conway,  26  W.  N.  C.  to  teach  the  system,  and  was  using  the 

(Pa.)  50.  name  of  '*  Haven   College  "    without 

In  an  action  for  slander  the  words,  authority.     Price  v,  Conway,  134  Pa. 

"  You  are  an  old  prostitute,*'  addressed  St.  340. 

to  a   married  woman,  warrant  the  in-  Where  a  complaint  charged  that  de- 

ouendo  that  she  had    committed  and  fendant  spoke  of  and  concerning  the 

was  guilty  of  the  crime  of  adultery,  if  plaintiff  and  his  business,  he  being  a 

the  declaration  contains  a  proper  aver-  butcher  and  keeper  of  a  meat  market, 

ment  of  the  woman's  marriagfe.     Sheri-  that  he   "had   taken  an  unborn   calf 

dan  V.  Sheridan,  58  Vt.  504.  from  a  dead  cow,  dressed  it  and  sold  a 

Where  the  term  "  filly  horse  "   was  quarter  of  it  to  Mrs.  Z.,"  an  innuendo 

explained   by  the    innuendo   that  the  that  he  meant  that  "  plaintiff  had  taken 

plaintiff's  wife  was  meant,  her  name  an    unborn    calf    from    a    dead    cow, 

being   Hoss,  it  was  held  that  the  in-  dressed  it  for  his  meat  market,  and  sold 

nuendo  was  justified.     Weir  v.  Hoss,  a  quarter  of  it  to  Mrs.  Z.  as  food  for 

6  Ala.  881.  herself  and   her  family  to  eat«."  was 

In  a  declaration  for  libel  setting  forth  held  not  to  enlarge  the  meaning  of  the 

the    publication    as    follows:     "It    is  words  spoken.     Singer  v.  Bender,   64 

quietly  going  the  rounds  in  St.  Albans  Wis.  169. 

railroad  circles  that  Chief  Justice  Royce  1.  Toppan  «/.  Wilson,  7  Ohio,   pt,  i, 

will    resign   from   the  supreme  bench  193;  Bathrickz/.  Detroit  Post,  etc.,  Co., 

during  the  summer,  and  that  he  and  50  Mich.  629. 

his  son  will  form  a  law  partnership  and  If  a  plaintiff  counts  upon  a  publica- 
will  attend  to  the  extensive  law  busi-  tion  as  an  entirety,  he  cannot,  by  con- 
ness  of  the  Central  Vermont  R.  R.  Co.  fining  the  innuendo  to  a  portion  of  it 
It  has  been  suspected  for  years  that  only,  limit  defendant's  right  to  justify 
Mr.  Royce  was  retained  by  the  railroad  it  as  an  entirety  and  show  that  plain- 
company  aforesaid;  therefore  this  pro-  tiff  had  no  reputation  that  would  be 
posed  open  espousal  of  their  cause  injured  by  any  part  of  it.  Bathrick 
will  not  occasion  much  surprise  ;"  v.  Detroit  Post,  etc.,  Co.,  50  Mich. 
It   was  held    that  these   words    justi-  629. 

fied  an   innuendo  aHeging  an    intent  2.  Caldwell  v,  Raymond,  2  Abb.  Pr. 

to   make   an   absolute  charge  of   mis-  (N.  Y.  Supreme  Ct.)  193. 
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f)lace   of  a  colloquium ;  *    it   must   be   supported  by    the  col- 
oauium.* 

(3)  Not  Capable  of , Proof.  —  As  an  innuendo  is  merely  explana- 
tory of  that  which  is  already  expressed,  it  is  not  capable  of 
proof.'  The  question  which  an  innuendo  raises  is  in  all  cases  a 
question  not  of  fact  but  of  logic ;  it  is  simply  whether  the  expla- 
nation given  is  a  legitimate  conclusion  from  the  premises  stated, 
and  to  determine  this  question  must  be,  in  all  cases,  the  exclu- 
sive province  of  the  court.* 

1.  California. — Clarke  ».  Fitch,  41     66;  Van  Vechten  v.  Hopkins,  5  Johns. 


Cal.  472. 

Indiana.  —  Ward  ».  Colyhan,  30  Ind. 
396:  Hart  ».  Coy,  40  Ind.  553;  Emig  v. 
Daum,  I  Ind.  App.  146. 

Maine.  —  Patterson  v.  Wilkinson,  55 
Me.  42;  Emery  2/.  Prescott,  54  Me.  389. 


(N.  Y.)  211;  Blaisdell  v.  Raymond,  4 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  454;  State 
V.  Henderson,  i  Rich.  L.  (S.  Car.)  179; 
Rosweirs  Case,  3  St.  Tr.  1058. 

"  As  its  sole  office  is  explanation,  it 
cannot   introduce  new  matter,   or  en- 


Missonri.  —  Church  v,  Bridg-man,  6    large,  in  any  degree,  the  sense  of  the 


Mo.  190. 

New  Hampshire.  —  Harris  v.  Hurley, 
8  N.  H.  256. 

New  York.  —  Lindsey  v.  Smith,  7 
Johns.  (N.  Y.)  359;  Say  re  v.  Jewett,  la 
Wend.  (N.  Y.)  135. 

North  Carolina.  —  Watts  v.  Greenlee, 
2  Dcv.  L.  (N.  Car.)  115;  Briggsz/.  Byrd, 
II  Ired.  L.  (N.  Car.)  353. 

Pennsylvania,  —  Stitzell  v.  Reynolds, 
59  Pa.  St.  488;  Gosling  v.  Morgan,  32 
Pa.  St.  273;  Lukehart  v.  Byerly,  53  Pa. 
St.  418- 

Vermont,  — Fitzsimmons  v.  Cutler,  i 
Aik.  (Vt.)  33. 

Virginia.  —  Hogan  v,  Wilmoth,  16 
Gratt.  (Va.)  80. 

Words  not  actionable  per  se  cannot 
be  made  so  by  an  innuendo,  but  must 
be  aided  by  a  proper  averment  and 
colloquium,  which  will  warrant  the 
explanation  given  by  the  innuendo. 
Peterson  v,  Sentman,  37  Md.  140. 

8.  Brittain  v.  Allen,  2  Dev.  L.  (N. 
Car.)  x2o;  Stucker  v.  Davis,  8  Blackf. 


words  to  which  it  relates.  If  it  enlarge 
the  sense  materially,  which  can  only 
happen  when  the  sense  which  it  attrib- 
utes to  the  words  is  that  which  alone 
renders  them  actionable,  the  proper 
course  of  the  defendant  is  to  demur, 
and  if  the  court  be  of  opinion  that  the 
innuendo  is  not  justified  by  the  ante- 
cedent facts  to  which  it  refers,  and  that 
rejecting  it  the  words  are  not  action* 
able,  it  is  certain  that  judgment  will  be 
rendered  in  his  favor.  But  it  is  evi- 
dent that  if  the  innuendo  could  be  prop- 
erly construed,  as  tendering  an  issue  of 
facts,  it  would  te  the  duty  of  the  court, 
instead  of  rendering  judgment  for  the 
defendant,  to  overrule  his  demurrer, 
and  compel  him  to  plead.  Where  the 
words,  although  their  sense  may  be  en- 
larged by  the  innuendo,  are  plainly 
actionable,  upon  their  face,  a  denial  of 
the  truth  of  the  innuendo  would  be 
frivolous  and  nugatory.  As  rejecting 
the  innuendo,  the  cause  of  action  would 
remain,   the  denial   would  be   imma- 


(Ind.)4i4;  Clarke  v.  Fitch,  41  Cal.  473;  terial  as  an  issue  of  fact,  and  ground- 
Mix  V,  Woodward,  12  Conn.  262;  Tay-  less  as  an  issue  of  law.  And  the  same 
lor  V.  Kneeland,  i  Dougl.  (Mich.)  67.  observations  apply  when  the  explana^ 

In  a  declaration  for  slander  the  in-  tion  of  the  innuendo  corresponds  eo- 

nuendo  must  contain  a  rational  infer-  tirely  with  the  unambiguous  meaning 

ence    from    the    colloquium  or  other  of  the  words,  or  is  a  plain  and  necessary 

introductory  matter.     The  colloquium  deduction   from   the  facts    previously 

or   introductory  matter  are  put  upon  averred."     Fry  v.   Bennett,   5  Sandf. 

the  record,  that  the  court  may  see  if  (N.  Y.)  65. 

the  jury  have  made  a  reasonable  con-  4.  Fry  v.  Bennett,  5  Sandf.  (N.  Y.)  65. 

struction  of  the  words.      Brittain  v.  VotAldedbyOpiiiionof WitneM.  —  "It 

Allen,  2  Dev.  L.  (N.  Car.)  120.  is  not  competent,  in  an  action  of  libel, 

8.  Mix  V,  Woodward,  12  Conn.  290;  to  aid  the  innuendo  by  the  mere  opinion 

Com.  V,  Snelling,  15  Pick.  (Mass.)  335;  of  a  witness."     Pittsburgh,  etc..  Pass. 

Caldwell  v.  Abbey,  Hard.  (Ky.)  540;  R.  Co.  v,  McCurdy,  114  Pa.  St.  559* 

Briggs  V.  Byrd,  11  Ired.  L.  (N.  Car.)  "  If  this  could  be  done,  there  would  be 

353;  Fry  V,  Bennett,  5  Sandf.  (N.  Y.)  no  use  for  an  innuendo;  its  office  would 
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It  If  te  the  Court  to  Deeido  whether  a  publication  is  capable  of  the 
meaning  ascribed  to  it  by  an  innuendo,  and  for  the  jury  to  decide 
whether  such  meaning  is  truly  ascribed.^ 

(4)  Meaning  Ascribed  by  Innuendo  Binding.  —  If  words  are  not 
actionable  per  se,  and  an  innuendo  is  necessary  in  order  to  bring 
out  the  latent  and  injurious  meaning  of  such  words,  the  plaintiff 
is  bound  by  the  meaning  alleged  in  the  innuendo ;  *  he  cannot  on 
the  trial  reject  such  meaning  and  resort  to  another,'  but  must 
prove  that  the  construction  he  has  put  upon  them  is  correct.* 

b:  When  Necessary  —  (i)  Words  Obviously  Defamatory  — 
(a)  Statemont  of  Bvle.  —  Where  the  words  set  forth  are  obviously 
defamatory,  no  innuendo  is  necessary  to  explain  their  meaning.* 

be  supplied  by  the  oath  of  witnesses,  4.  Mix  v.  Woodward,  12  Conn.  290. 

who  would  draw  the  inference   from  5.  California,  —  Wilson  v.  Fitch,  41 

precedent   facts,  instead  of  the  jury;  Cal.  369. 

this  is  not  permissible."     Rangier  v.  Colorado, — Republican  Pub.  Co.  v. 

Hummel,  37  Pa.  St.  130.  Miner,  3  Colo.  App.  568. 

BentonoM  in  rorm  of  InnnendoM  but  Georgia.  — Lewis  v,  Hudson,  44  Ga. 

Vot  Intended  ai  Snoh.  —  Where  passages  568. 

in  a  complaint  of  libel,  although  in  the  Illinois,  —  Spencer  v,  McMasters,  16 

form  of  innuendoes,  were  obviously  not  111.  405 ;   Jacksonville   Journal  Co.  v. 

intended  as  such  by  the  pleader,  but  Beymer,  42   111.   App.    443;    Elam   v. 

were  inserted  as  an  allegation  of  the  Badger,  23  111.  498. 

import  of    the  words    charged,    they  Indiana, — Roella  v.  Follow,  7  Blackf . 

should  not  be  stricken  out  on  motion,  (Ind.)  377;  Bain  t/.  Myrick,  88  Ind.  137; 

but  the  defendant  should  answer  them  Worth  v,  Butler,  7  Blackf.  (Ind.)  251 ; 

as  averments  of  issuable  facts.     Blais-  Gabe  v.  McGinnis,  68  Ind.  538;  Dean 

dell  V,   Raymond,  4  Abb.  Pr.  (N.  Y.  v.  Miller,  66  Ind.  440. 

Supreme  Ct.)  446.  Maine, — Burbank  v.  Horn,  39  Me.233. 

Extriniie  Hatter  Properly  Introdnoed  by  Maryland.  —  Richardson  v.  State,  66 

CoUoquinm.  — Where    averments     and  Md.  205;  Nolan  v.  Traber,  49  Md.  460; 

colloquium  introduce  extrinsic  matter  Blumhardt  v.  Rohr,  70  Md.  328. 

into  the   pleadings,  it  is  of  course  a  Massachusetts.  —  Walker  v.  Winn,  8 

proper  subject  of  proof.     Van  Vechten  Mass.   248;    Gay  v.  Homer,  13  Pick. 

V,  Hopkins,  5  Johns.  (N.  Y.)  211.  (Mass.)  535. 

Where  the  Worde  Are  Spoken  in  the  Michigan,  —  Sanford  v,  Rowley,  93 

Third  PerMn,  it  is  not  competent  to  aid  Mich.  119;    Randall  v.  Evening  News 

the  innuendo  by  the  opinions  of  wit-  Assoc.,  79  Mich.  266. 

nesses  that  the  words  were  spoken  of  Minnesota.  —  Hemphill  v.  Holley,'  4 

and  concerning  the  plaintiff.     Rangier  Minn.  233;  Fredrickson  v.  Johnson,  60 

V,  Hummel,  37  Pa.  St.  130;  McCue  v,  Minn.  337. 

Ferguson,  73  Pa.  St.  333.  Missouri.  —  State  v.  Kountz,  12  Mo. 

1.  Hays  V,  Mather,  15  III.  App.  32;  App.  511. 

Blagg  V.  Sturt,  10  Q.  B.  899,  59  E.  C.  New    York,  —  Carroll  v.   White,   33 

L,  899;  Jen ner  y.  A* Beckett,  L.  R..7  Q.  Barb.  (N.  Y.)  615:  Henderson  v,  Com- 

B.  II;  Mulligan  v.  Cole,  L.  R.  10  Q.  B.  mercial  Advertiser  Assoc.,  46  Hun  (N. 

549;   Babonneau   v,  Farrell,  15  C.  B.  Y.)  504;  Turton ».  New  York  Recorder, 

360,  80  E.  C.  L.  360;  Barrett  v.  Long,  3  3  Misc.  Rep.  (N.  Y.  C.  PI.)  314;  Wal- 

H.  L.  Cas.  395;  Baylis  z/.  Lawrence,  11  rath  v.   Nellis,   17   How.    Pr.   (N.    Y. 

Ad.  &  El.  920,  39  E.  C.  L.  270;  Thomp-  Supreme  Ct.)  72;  More  v.  Bennett,  48 

eon  V,  Grimes,  5  Ind.  385.  N.  Y.  472,  reversing  48  Barb.  (N.  Y.) 

8.  Johnston    v.    Morrison,    (Arizona  229;  Crosswell  v.  Weed,  25  Wend.  (N. 

1889)  21  Pac.  Rep.  465;  Callahan  v.  In-  Y.)  621. 

gram,  122  Mo.  355 ;  Mitchell  v,  Sharon,  -     North  Carolina,  —  Watts  v.  Greenlee, 

51  Fed.  Rep.  424;  Kim m is  z/.  Stiles,  44  2  Dev.  L.  (N.  Car.)  115;    Brittain  v, 

Vt.  351.  Allen,  3  Dev.  L.  (N.  Car.)  167. 

8.  Strader    v.   Snyder,   67    III.    404;  Vermont,  —  Kimmis  v.  Stiles,  44  Vl 

Williams  v,  Stott,  i  Cromp.  &  M.  675.  351. 
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An  innuendo  is  unnecessary,  if  the  common  understanding  of 
mankind  takes  hold  of  the  defamatory  words,  and  at  once,  with- 
out difficulty,  applies  a  defamatory  meaning  to  them.^  No  parol 
evidence  is  admissible  at  the  trial  to  explain  the  meaning  of  the 
words,'  and  if  the  plaintiff's  reputation  has  been  injured  it  makes 
no  difference  what  the  defendant's  intention  may  have  been.' 

(b)  Bi9«ettB9  Ti«ii#iiilo  m  8arpluMg«.  —  If  words  are  actionable  per  se^ 
no  innuendo  being  necessary,  an  innuendo  may  be  rejected  as 
surplusage.*     Hence,  if  the  innuendo  attributes  to  the  words  a 

Wisconsin.  —  Pandow  v.  Eichsted,  90  Words  alleging  that  a  certain  womaa 

Wi«.  298.  is  a  prostitute,  and  that  "  she  is,  I  un- 

United  States.  —  McDonald  v.  Press  derstand,  under  the  patronage  or  pra> 

Pub.  Co.,  55  Fed.  Rep.  264;  Walker  v.  tection  of  "plaintiff.     More  v.  Bennett, 

Tribune  Co.,  29  Fed.  Rep.  827.  48  N.  Y.  472,  reversing^  Barb.  (N.  Y.) 

England.  —  Slowman  v.   Dutton,   10  229. 

Bing.  402,  25   E.  C.   L.   182;  Webb  v.  The    words,    "Thou    art    a    thief.'* 

Beavan,  11  Q.  B.  Div.   609;  Kinnahan  Blumley  v.  Rose,  i  Roll.  Abr.  73. 

V.  McCullagh,  Ir.  R.  11  C.  L.  i;  Fran-  A  charge   that  a  newspaper  has  a 

cis  V.  Roose,  5  M.  &  W.  191.  separate   page  devoted  to  the   use  of 

DaCunatory  Charg«i  Held  Vot  to  Veed  usurers  and  quack  doctors,  and  that  the 

an   Inmunido.  —  '*  [The    plaintiff]    and  editor  takes  respectable  advertisements 

B.  are  together  in  cheating  the  com-  at  a  cheaper  rate  if  the  advertisers  will 

pany,  and  they  will  cheat  them  out  of  consent  to  their  appearing  on  that  page, 

more  than  the   company  can  make."  Russell  v.  Webster,  23  W.  R.  59. 

Gay  V.  Homer,  13  Pick.  (Mass.)  535.  1.  Collins  v.  Dispatch  Pub.  Co.,  152 

•*  I  did  observe  J.  W.  put  in  a  vote  Pa.  St.  187,  reversing  22  Pittsb.  L.  J. 

for  lieutenant-governor  very  soon  after  N.  S.  290. 

the    poll  was   opened,  and  when  not  ObMene  Words  Vot  Tdund  in  Dietion- 

more  than  ten  or  twelve  votes  had  been  azieo.  —  In    an    action  of  slander  the 

put  in;  and  a  few  minutes  before  the  meaning    of    any    word    used    in    an 

votes  were  all  taken,  I  .saw  J.  W.  put  alleged  slanderous  charge  need  not  be 

in  a  second  vote    for    lieutenant-gov-  explained,  if  it  is  an  English  word  and 

emor."     Walker  v.  Winn,  8  Mass.  248.  well    understood,    although,  from  its 

Words  charging  that  plaintiff  is  '*  in-  obscenity,  it  is  not  inserted  in  any  die- 
continent."  Watts  V.  Greenlee,  2  Dev.  tionary.  Edgar  v.  McCutcheon,  9  Mo. 
L.  (N.  Car.)  115.  768. 

Words    charging    one   with    having  AUegorieal  Temis.  —  Allegorical  terms 

"  stolen   boards."     Burbank  v.   Horn,  of  well-known  import  are  libelous /^r 

39  Me.  233.  se  without  innuendoes  to  explain  their 

That  the  plaintiff  left  Savannah  with  meaning;  for  instance,  words  imputing 

money  of  a  bank   through  which  he  to  a  person  the  qualities  of  the  "  frozen 

drew  on  his  New  York  firm;  his  draft  snake"     or    calling    him     "Judas." 

was  not  honored,  and  the  firm  failed.  Hoare  v,  Silverlock,  12  Q.  B.  624,  64  E» 

Turton  v.  New  York  Recorder,  3  Misc.  C.  L.  624. 

Rep.  (N.  Y.  C.  PI.)  314.  8.  Levi  v.  Milne,  4  Bing.  195,  13  E. 

Words  charging  plaintiff  with  being  C.  L.  396. 

a"  robber"anda**  ihief."     Fredrick-  8.  O'Brien  v.  Clement,  15  M.  &  W. 

son  V.  Johnson,  60  Minn.  337.  435. 

A  charge  that  plaintiff,  a  notary  pub-  4.  Colorado.  —  Republican   Pub.  Co. 

lie,  certified  to  the  acknowledgments  of  v.  Miner,  3  Colo.  App.  568. 

ten  persons  as  having  been  taken  by  Connecticut.  —  Mix  v.  Woodward,  12. 

him  to  a  bond,  and  they,  the  persons  Conn.  285. 

purporting  to  sign  it,  did  not  know  that  Georgia.  —  Lewis  v.  Hudson,  44  Ga. 

their  names  were  on  the  bond.     Hen-  568. 

derson      v.     Commercial      Advertiser  Illinois.  — Jacksonville  Journal  Co» 

Assoc,  46  Hun  (N.  Y.)  504.  v.  Beymer,  42  111.   App.  443;  Elam  ». 

Words  imputing  the  crime  of  adultery  Badger,  23  111.  498. 

to  a  woman.     Spencer  v.  McMasters,  Indiana.  —  Gabe  v.  McGinnis,  68  Ind» 

16  111.  405.  538;  Baine  v.  My  rick,  88  Ind.  137. 
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signification  that  they  will  not  bear,^  or  is  too  broad,*  the  com- 
plaint will  not  for  that  reason  be  demurrable.' 

(2)  Words  Not  Prima  Facie  Defamatory.  —  If  the  words  are  not 
actionable  on  their  face,  the  plaintiff  must  allege  by  way  of  innu- 
endo the  defamatory  sense  in  which  they  were  used.* 

Massachusetts,  —  Com.    v.    Snelling,  an  innuendo  improperly  enlarging  the 

15  Pick.  (Mass.)  335.  sense  will  be  rejected  as  surplusage. 

Michigan.  — Sanford   v,  Rowley,  93  Harvey  v.  French,  i  Cromp  &  M.  11. 

Mich.   1 19.  Where  the  words  alleged  to  have  been 

Minnesota,  —  Fredrickson  v.  Johnson,  spoken  clearly  charge  the  killing  of  a 

60  Minn.  337.  horse,  and  the  innuendo  that  the  defend- 

Missouri, — Hudson    v.  Garner,    22  ant  intended  to  charge  the  plaintifif  with 

Mo.  423;  Callahan  v.  Ingram,  122  Mo.  arsoa,  it  was  held  that  the  innuendo 

355.  might  be  stricken  out,  and  the  declara- 

NcTo    York. — Croswell  v.  Weed,  25  tion  sustained  as  alleging  the  killing 

Wend.  (N.  Y.)  621 ;  Cooper  v.  Greeley,  of  the  horse.     Gage  v.  Shelton,  3  Rich. 

I  Den.  (N.  Y.)  360;  Thomas  v.  Cros-  L.  (S.  Car)  242. 

well,  7  Johns.  (N.  Y.)  271.  4.  Alabama,  —  Smith  v.  Gaffard,  33 

Pennsylvania,  -  -  Beirer  v.  Bushfield,  Ala.  168. 

I  Watts  (Pa.)  23.  California,  —  People  v.  Collins,  loa 

South  Carolina.  — Gage  v.  Shelton,  3  Cal.  345;  Maynard  v.  Fireman's  Fund 

Rich.  L.  (S.  Car.)  242.  Ins.  Co.,  47  Cal.  207. 

Wisconsin,  —  Benaway  v,  Conyne,  3  Delaioare.  —  Rice     v.     Simmons,     2 

Chand.   (Wis.)  214;  Kraus  v.  Sentinel  Harr.  ^Del.)  417;  Eccles  v.  Shannon,  4 

Co.,  60  Wis.  425.  Harr.  (Del.)  193. 

England.  —  Harvey    v.     French,     i  Indiana,  —  Miles  v.  Vanhorn,  17  Ind. 

Cromp.  &  M.  11;  Roberts  i^.  Camden,  9  245;  Emmerson  v.  Marvel,  55  Ind.  265; 

East  93.  Cosand  v.  Lee,  11  Ind.  A  pp.  511. 

"Where    the    words    charged     are  Maryland, — Jones  v.  Hungerford,  4 

actionable  in  themselves    ♦    *    *    the  Gill  &  J.  (Md.)  402. 

defendant  can  put  in  issue  the  truth  of  Massachusetts.  —  Young  v.  Cook,  144 

the  words  spoken,  either  with  or  with-  Mass.  38. 

out  the  alleged  meaning.     *  It  will  then  Missouri.  —  Legg    v.    Dunleavy,   80 

be  for  the  jury  to  say,  from  the  proofs.  Mo.  558;  Boyce  v,  Aubuchon,  34  Mo. 

whether  the  plaintiff's    innuendo  was  App.  315;    Unterberger  v.  Scharff,  51 

sustained       If    not,  the  plaintiff  may  Mo.  App.  102. 

fall  back  upon  the  words  themselves.  New  York,  —  Wallace  v.  Bennett,  i 
and  urge  that,  taken  in  their  natural  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)478; 
and  obvious  signification,  they  are  Barnard  v.  Press  Pub.  Co.,  63  Hun  (N. 
actionable  in  themselves,  without  the  Y.)  626,  43  N.  Y.  St.  Rep.  507;  Hem- 
alleged  meaning,  and  that,  therefore,  mens  v.  Nelson,  138  N.  Y.  517;  You- 
his  unproved  innuendo  may  be  rejected  mans  v.  Paine,  86  Hun  (N.  Y.)479. 
as  surplusage.'  Niewell,  Defam.,  p.  North  Carolina. — State  v.  Neese, 
628,  g  38;  Odgers.  L.  &  Sland.  loi,  and  Term  (N.  Car.)  270;  Brittain  v.  Allen, 
cases  cited."  Callahan  v,  Ingram,  122  3  Dev.  L.  (N.  Car.)  167. 
Mo.  355.  Pennsylvania.  —  Hays    v.   Brierly,  4 

1.  Kraus  v.  Sentinel  Co.,  60  Wis.  425;  Walts  (Pa.)  392. 

Croswell  v.  Weed,  25  Wend.  (N.  Y.)  621;  Vermont.  —  Kimmis  v.  Stiles,  44  Vt. 

Gage  V.  Shelion,  3  Rich.   L.  (S.  Car.)  351. 

242;  Carroll  v.  White,  33  Barb.  (N.  Y.)  Wisconsin.  —  Pandow  v.  Eichsted,  90 

615.  Wis.   298;    Van  Slyke  v.  Carpenter,  7 

8.  State  V.  Grossman,  15  Mo.  App.  Wis.  173. 

585;    Benaway  v.   Conyne,   3   Chand.  United  States, — Walker   v.    Tribune 

(Wis.)  214;  Roberts  v.  Camden,  9  East  Co.,  29  Fed.  Rep.  827. 

93;    Barrett  v.   Long,   16  Eng.   L.   &  Wordi  Held  to  Keed  an  Innuendo  to  Sap> 

Eq.  I.  port  Them. —  Where  the  words  alleged 

8.  When  written  or  printed  matter  in  were,  "She  was  in  the  habit  of  enter- 

itself  imports  a  libel  upon  the  plaintiff,  taining  gentlemen  callers  at  all  hours 

no  statement  of  extrinsic  circumstances  of  the  night,"  innuendoes  pointing  to 

by  way  of  inducement  is  necessary,  and  the    injurious  intent  or  meaning   are 
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5.  Ayerment  that  Words  Were  Spoken  by  Defendant  —  In  an 

action  for  defamation  it  must  be  alleged  directly  and  positively 
that  the  words  were  uttered,  spoken,  or  published  by  defendant.* 
This  is  an  essential  element  which  neither  the  colloquium  nor  the 
innuendo  can  supply.* 

6.  Ayerment  of  Falsity  and  Kalice.  —  It  is  necessary  to  allege 
that  the  words  spoken  or  published  were  false.'  It  should  also 
appear  from  the  complaint  that  the  defamatory  words  spoken  or 
published  were  malicious  or  without  legal  excuse.* 

necessary.     Hemmens   v.  Nelson,  138  it  by  inference  or  presumption.     Rob- 

N.  Y.  517.  erts  v,  Lovell,  38  Wis.  211. 

The  words,  "  He  took  and  drove  off  8.  Pursell   v.  Archer,    Peck  (Tenn.) 

my  ducks  and  sold  them/'   are    not  317;  Bottomly  c^.  Bottomly,  80  Md.  159, 

actionable  without  an  innuendo.     Har-  in  which  the  declaration  contained  an 

rison  v.  Manship,  120  Ind.  43.  averment  of   malice.     The  court  held 

The  words,  "Just  as  well  as  you  be-  that  it  was  nevertheless  necessary  to 

lieve  of  mother  that  my  wife  has  beaten  allege  the  falsity  of   the   publication, 

her,  just  so  well  we  can  believe  that  Compare    Rowe  v.  Roach,  i  M.  &  S. 

mother  said,  '  E.  has  penned  up  pigs  304,    which   contains  a  dictum   to  the 

belonging  to  T.,  and  has  knocked  them  effect  that  an   averment  that  the  de- 

on   the   head   and    devouringly    eaten  fendant  published  a  malicious,  injur!- 

them  up,'  "  were  not  actionable  in  the  ous,  and  unlawful  advertisement  would 

absence  of  an  innuendo.     Pandow  v,  be  good  without  an  allegation  of  falsity. 

Eichsted,  90  Wis.  298.  4.  Manning  v.  Bassett,  12  Bush  (Ky.) 

The  word  "screwed"  does  not  of  362;  Williams  v.  Gordon,  11  Bush  (Ky.) 
itself  import  sexual  intercourse;  but  in  696;  Viele  v.  Gray,  10  Abb.  Pr.  (N.  Y. 
certain  localities  it  may  have  this  im-  C.  PI.)  9;  Purdy  v.  Carpenter,  6  How. 
port;  when  this  occurs,  the  pleading  Pr.  (N.  Y.  Supreme  Ct.)36i;  Coleman 
founded  upon  it,  as  slanderous,  must  v,  Southwick,  9  Johns.  (N.  Y.)45;  Bur- 
affirmatively  allege  its  import  at  the  ton  v.  Beasley,  88  Ind.  401 ;  Gabe  v. 
time  and  place  of  use.  Miles  v.  Van-  McGinnis,  68  Ind.  538;  Dillard  v.  Col- 
horn,  17  Ind.  245.  lins,  25  Gratt.  (Va.)  343;  White  v.  Nich- 

In  an  action  for  slander  for  saying  to  oils,  3  How.  (U.  S.)  266;  Weaver  v. 
an  unmarried  woman  in  the  presence  Hendrick,  30  Mo.  502. 
of  others,  "  You  want  to  come  home,  In  an  action  for  slanderous  words 
and  lose  another  young  one,  like  you  spoken  of  plaintiff,  an  averment  that 
did,"  the  complaint  must  allege,  by  "  defendant  spoke,  uttered,  and  pub- 
way  of  innuendo,  that  it  was  intended  lished  *  *  *  the  false,  scandalous, 
thereby  to  charge  plaintiff  with  having  malicious,  and  defamatory  words  fol- 
had  illicit  sexual  intercourse,  and  that  lowing,"  etc.,  was  a  sufficient  charge 
the  persons  hearing  the  words  so  un-  of  malice.  Keesling  v.  McCall,  36  Ind. 
derstood  them.  Cosandv.  Lee,  11  Ind.  321. 
App.  511.  A  petition  for  slander  which  contains 

1.  Roberts  v.   Lovell,    38  Wis.  211;  a  clear  statement  of  the  time,  place,  and 

Mann  i/.  Hauts,  40  Ind.  122;  Watts  v.  circumstances,  when,  where,    and    in 

Morgan,  50  Ind.  318;  Donaghe  v.  Ran-  what  manner  the  defendant  acted,  and 

kin,  4  Munf.  (Va.)  261.  which    sets    forth    want    of    probable 

Allegingby  Wayof  Badtalliiiiiffleleiit.  cause  of  malice  and    injury,    and    a 

—  A  declaration  or  complaint  alleging  specific  money  dain^,  discloses  a  cause 

only  by  way  of  recital  that  the  words  of  action.      Doullut  v,  McManus,   37 

were  spoken   by  defendant  is  insuffi-  La.  Ann.  800. 

cient.     Donaghe  v,   Rankin,  4  Munf.  Compltlnt  Saffldent  on  Senuiner  Ore 

(Va.)  261;    Roberts  ».  Lovell,  38  Wis.  Tenni.  —  Where  the  complaint  does  not 

211.  allege  in   the  charging  portion  that  the 

8.  Watts  V,  Morgan,  50  Ind.  318.  words  alleged  to  have  been  spoken  were 

Clfliioal      Mistake.  —  Although      the  false  and   defamatory,  but  alleges  in 

omission  is  the  result  of  a  clerical  mis-  the  conclusion   thereof,   in  a  general 

take,  the  court  cannot  on  appeal  supply  way,  that  "all  of  said  words  were  false 

58  Volume  XIII. 


Sedaratimi  LIBEL  AND  SLANDER.  or  CompUlst. 

ATSRiBg  Malioe  EzprsMly.  —  It  is  not  in  general  necessary,  however, 
to  aver  malice  expressly.  It  will  be  sufficient  if  words  of  equiva- 
lent import,  or  words  sufficient  to  enable  the  court  to  infer  malice, 
are  alleged.*  Thus  it  has  been  held  that  the  word  "  falsely " 
alone  is  sufficiently  expressive  of  a  malicious  intent,'  and  an 
averment  that  the  words  published  are  a  libel  has  been  held  a 
sufficient  allegation  of  falsehood  and  malice.'  So,  according  to 
some  decisions,  it  would  seem  that  a  complaint  bad  for  want  of 
an  averment  of  malice,*  or  for  want  of  an  averment  of  falsity,* 
would  be  good  after  verdict.* 

Alltgiiig  flefenter.  —  If  words  are  not  libelous  on  their  face,  an 
averment  of  falsity  and  malice  alone  is  not  sufficient.  If  a  hidden, 
defamatory  meaning  is  sought  to  be  attributed  to  words  in  them- 
selves innocent  by  extrinsic  facts  outside  and  independent  of  the 
publication  itself,  such  facts  must  be  shown  to  have  been  within 
the  knowledge  of  the  defendant  at  the  time  of  publication.^  It 
is  otherwise  where  the  words  are  libelous /^r  se.^ 

PrlvilAged  Publioation.  —  A  complaint  showing  on  its  face  that  the 
alleged  libelous  publication  is  privileged  will  be  demurrable, 
notwithstanding  an  allegation  that  the  publication  was  false  and 
malicious.*  If  a  publication  is  privileged,  express  malice  must 
be  averred.  It  is  not  suffi.cient  to  allege  that  the  language  used 
was  false  and  malicious,  but  it  must  be  averred  that  the  defendant 
acted  maliciously.** 

and  defamatory/' and  that  "by  reason  8.  Hunt  v,   Bennett,   19  N.  Y.  173. 

of  the  speaking  of  said  false,  slander-  See  also  Fry  v.  Bennett,  5  Sandf.  (N. 

ous,  and  defamatory  words  by  the  de-  Y.)  54. 

fendant  the  plaintiff  has  been  greatly  4.  Taylor   v.   Kneeland,    i     Dougl. 

damaged  in  her  good  name   and  rep-  (Mich.)  74;  Anonymous,  Sty.  392. 

ntation,"  is  sufficient  to  withstand  a  5.  Anonymous,  Sty.  392. 

demMXX^T  ore  tenus.     Born  v.  Rosenow,  6.  A  count  in  slander  alleging  that 

84  Wis.  620.  defendant    maliciously     and    without 

1.  Dillard  v.  Collins,  25  Gratt.  (Va.)  proper  cause  made  a  charge  of  felony 

343;  White  V.  NichoUs,  3  How.  (U.  S.)  against  the  plaintiff  before  a  magistrate 

966;    Burton  v,  Beasley,  88  Ind.  401;  is  good  after  verdict.     Hills'.  Miles,  9 

Gabe  v.  McGinnis,  68  Ind.  538;  Purdy  N.  H.  9. 

V,    Carpenter,    6    How.    Pr.    (N.     Y.  7.  Caldwell  v,  Raymond,  2  Abb.  Pr. 

Supreme  Ct.)  361 ;  Scudder  v.  Gori,  18  (N.    Y.    Supreme  Ci.)   196.    See  also 

Abb.   Pr.  (N.  Y.  ^uper.  Ct.)  223,  and  Smith    v.    Ashley,     11    Met.    (Mass.) 

note;  Hunt  v.  Bennett,  19  N.  Y.  176;  367;  Dexter  v.  Spear,  4  Mason  (U.  S.) 

Viele  V,  Gray,  10  Abb.  Pr.  (N.  Y.  C.  PI.)  115. 

i;  Hudson    v.  Gamer,    22    Mo.    423;  8.  Andrew  v,  Deshler,  43  N.  J.  L. 

Weaver  v.  Hendrick,  30  Mo.  502;  Pur-  17. 

sell  V,  Archer,  Peck  (Tenn.)  317.  "  Waatflaily."  —  Under  a  sutute  mak- 

Campare   Williams     v.    Gx>rdon,    11  ing  it  actionable  to  speak  of  a  woman 

Bnsh  (Ky.)  696;   Hanning  t^.  Bassett,  any  words  amounting  to  a  charge  of  in- 

19  Bush  (Ky.)  363.  continency,  it  is  not  necessary  to  allege 

ft.  Burton  v.  Beasley,-  88   Ind.  401;  that  the  words  were  "  wantonly  "  as 

Hudson  cr.  Gamer,  22  Mo.  423.    See  well  as  maliciously  spoken.     Bowden 

also  Pursell  v.  Archer,   Peck  (Tenn.)  v,  Bailes,  loi  N.  Car.  612. 

317.  9.  Garr  ».  Selden,  4  N.  Y.  91. 

Contra, — Williams    v,    Gordon,    11  10.  Henry  v.  Moberley,  6  Ind.  App. 

Bosh  (Ky.)  696;  Hanning  v.  Bassett,  12  499.    See  also  Weaver  v,  Hendrick,  30 

Bosh  (Ky.)  362.  Mo.  502. 
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7.  Averment  of  Time  and  Place.  —  The  Time  of  speaking  the  slan- 
derous words  as  laid  in  the  declaration  or  complaint  is  immaterial.* 
The  authorities  are  not  agreed  as  to  whether  time  should  be  laid 
with  a  continuando^  but  it  is  probably  error  to  do  so. 

The  Place  where  the  words  are  spoken  is  also  immaterial.  The 
words  may  be  alleged  to  have  been  spoken  in  one  place  and 
proved  to  have  been  spoken  in  another,'  though  laid  without  a 
videlicit.^  The  place,  when  alleged  with  a  videlicit,  is  sufficient, 
and  even  its  omission  would  only  be  a  fault  in  form.* 

8.  Averment  of  Damages.  —  For  necessity  and  manner  of  stating 
damages,  see  article  DAMAGES,  vol.  5,  p.  763  et  seq, 

9.  Joinder  of  CauBes  of  Action.  —  Two  or  more  causes  of  action 
for  separate  libels  •  or  slanders  ^  may  be  united  in  one  declara- 

1.  California.  —  Norris  v.  Elliott,  39  That  Time  Should  Hot  Be  Laid  with  a 

Cal.  72.  Continnando.  —  Swinney    v.    Nave,    2a 

Illinois.  —  Hosley  v.  Brooks,  20  111.  Ind.  178.     In  this  case  it  was  said  that 

115.  slanderous  words  spoken  at  one  time 

Indiana.  —  Hallowell   v.   Guntle,   82  constitute  one  cause  of  action;  that  the 

Ind.  554;  Smiths.  Smith,  76  Ind.  356;  same  or  other  slanderous  words  spoken 

Shigley  v.  Snyder,  45  Ind.  543.  at    another     time    constitute    another 

Maine.  —  Burbank  v.  Horn,  39  Me.  cause  of  action  and  should  be  stated  in 

233.  separate  counts  if  relied  on.     See  also 

Missouri.  —  Martin  v.  Miller,  3  Mo.  Gray  v.  NeUis,  6  How.  Pr.  (N.  Y.  Su- 

135.  preme   Ct.)  290,  in  which  it  was  said 

New    York.  —  Potter   v.   Thompson,  that  at  common  law  it  was  not  proper 

22  Barb.  (N.  Y.)  87;    M'Kinly  v.  Rob,  to  allege  the  speaking  of  slanderous 

20  Johns.   (N.    Y.)   351;    Gardinier   v.  words   with    a    continnando.     Gray    v. 

Knox,  27  Hun  (N.  Y.)  500.  Neilis,  6  How.  Pr.  (N.  Y.  Supreme  Ct.) 

Oregon.  —  Quiglev     v.     McKee,     12  290. 

Oregon  22.  **  At  Biven  Other  Bayi  and  Timei."  — 

Wisconsin.  —  Brueshaber     v.    Hert-  Where  a  declaration  in  slander  stated 

ling,  78  Wis.  498.  that  the   defendant  on   a  certain  day 

England.  —  Jeffries  v.  Duncombe,  ii  "and  at  divers  other  days  and  times  " 

East  226.  spoke  of  the  plaintiff  certain  slanderous 

Compare  Cole  v.  Babcock,  78  Me.  41,  words,  it  was  held  that  the  words  '*  and 

in    which   the  only  reference  to  lime  at  divers  other  days  and  times"  was 

was     that     the    words     were    uttered  surplusage,  and  not  ground  for  a  spe- 

•*  about  the  first  of  April,  1884,"  and  it  cial  demurrer.     The  court  in  this  case 

was  held  that  the  word  **  about  "  ren-  however,  apparently  did  not  consider 

dered  the  allegation  of  time  indefinite  that  this  allegation  amounted  to  a  con- 

and  uncertain,  and  the  declaration  was  Hnuando.      Cummins     v.     Butler,     3 

held  bad  on  demurrer;  Gray  v.  Side-  Blackf.  (Ind.)  190. 

linger,  72  Me.  114,  where  a  total  fail-  8.  Jeffries  v.  Duncombe,  11  East  226; 

ure  to  allege  the  time  of  publication  of  Owen  v.  McKean,  14  111.  459;  Cassem 

a  libel  rendered  the  pleading  bad  on  v.  Galvin,  53  III.  App.  4x9. 

demurrer.  Under  an  allegation  that  the  slander 

Where  a  declaration  alleged  that  the  was  uttered  *'in  and  about  the  month  of 

words  were  spoken  concerning  the  evi-  July,  1892,  the  exact  dates  the  plaintiff 

dence  given  by  the  plaintiff  on  a  com-  cannot  now  more  particularly  state,'* 

plaint  made  by  him  before  a  justice  on  it  is  competent  to  give  conversations 

March  20,  1820,  and  where  it  appeared  uttered  in  May  and  June.     Lanpher  v. 

in  proof  that  the  complaint  was  made  Qark,  77  Hun  <N.  Y.)  506. 

on  March  8, 1820,  it  was  held  an  imma-  4.  Cassem  v.  Galvin,  53  III.  App.  419. 

terial   variance.     M'Kinly  v.   Rob,  20  5.  Burbank  v.  Horn,  39  Me.  233. 

Johns.  (N.  Y.)  351.  6.  Hargan    v.    Purdy,   93    Ky.   424; 

2.  That  Time  Kay  Be  Laid  with  a  Gob-  Randall  v.  Gartner,  96  Mich.  284. 

tinuando.  —  Burbank  v,  Horn,  39  Me.  7.  Christalr.  Craig,  80  Mo.  367;  Jean 

233.  V.  Hennessy,  69  Iowa  373. 
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tion  or  petition,*  but  they  should  not  be  blended  in  one  count 
or  paragraph.*  If  the  declaration  is  defective  in  this  respect,  the 
objection  must  be  taken  by  demurrer.' 

Libel,  Blaiidar,  and  Malidoiii  Pmeeatioii.  —  So  a  count  in  libel  may 
be  joined  with  a  count  in  slander,*  and  a  cause  of  action  for 
malicious  prosecution  and  one  for  slander  may  be  joined,^  and  a 
count  for  malicious  prosecution  may  be  joined  with  a  count  for 
libel,*  and  the  plaintiff  may  unite  causes  of  action  for  libel, 
slander,  and  malicious  prosecution  J  On  the  other  hand,  a  cause 
of  action  for  malicious  arrest  and  false  imprisonment  cannot  be 
joined  with  an  action  of  slander,®  unless  they  arise  out  of  the 
same  transaction  and  unless  there  is  a  statute  authorizing  a 
joinder  of  causes  of  action  arising  out  of  the  same  transaction.* 

AaMtQlt  and  Battery  and  Ix^nry  to  Property.  —  So  a  count  for  assault 
and  battery  cannot  be  joined  with  a  count  for  slander,^*  nor  can  a 
count  for  slander  be  joined  with  a  count  for  injuries  to  property.^* 

1.  Seyeranoe  of  Aotiona.  —  An   action  if  at  the  trial  there  are  facts  enough 

for  several  libels,  alleged  as  separate  proved  to  establish  a  cause  of  action 

causes  of  action,  but  for  which  one  en-  which  has  been  informally  stated  in  the 

tire  sum  without  apportionment  is  de-  pleadings." 

manded  as  damages,  may  be  severed  With&awing  Caniee  of  Aotion.  —  The 

under  Code  Civ.  Pro.,  §  1220,  providing  court  cannot  permit  a  declaration  to  be 

that '*  Where  an  issue  of  law  and  an  withdrawn  and  one  for  a  different  cause 

issue    of    fact  arise,   with   respect    to  of  action  substituted.     Hence  a  decla- 

different  causes  of  action  set  forth  in  ration  in  malicious  prosecution  cannot 

the  complaint,  and  final  judgment  can  be  substituted  for  one  in  slander,  nor 

be  taken,  with  respect  to  one  or  more  one  for  the  slander  of  a  wife  for  one 

of  the  causes  of  action,  without  preju-  for  slander  of  the  husband.     EbersoU 

dice  to  either  party  in  maintaining  the  v.  Krug,  5  Bina.  (Pa.)  51. 

action,  or  a  defense  or  counterclaim,  4.  Noonan  v.   Orton,   32    Wis.   in; 

with  respect  to  the  other  causes  of  ac-  Larkins  v.  Tarter,  3  Sneed  (Tenn.)  682. 

tion,  or  in  the  recovery  of  final  judg-  Libel  and  Slander  Hot  to  Be  Joined  in 

ment  upon  the  whole  issue,  the  court  the  Same   Ckrant.  —  Though    it    is    not 

may,  in  its  discretion,  and  at  any  stage  proper  to  join  in  the  same  count  as 

of  the  action,  direct  that  the  action  be  grounds  of  recovery  a  slander  and  a 

divided  into  two  or  more  actions,  as  libel,  yet  when  the  written  accusation 

the  case  requires.'*    Stokes  v,  Stokes,  is  matter  of  inducement  and  prelimi- 

31  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)464.  nary  to  the  verbal  one,  it  may  be  set 

S.  Christal    v.    Craig,   80    Mo.   367;  forth  as  such  in  the  declaration.     Hoyt 

Randall  v.  Evening  News  Assoc.,  92  v.  Smith,  32  Vt.  304. 

Mich.    467;    Hof^an    v.    Wilmoth,    16  5.  Bible   v.  Palmer,  95   Tenn.   393; 

Gratt.  (Va.)  80,  in  which  it  was  held  Hall  v,  Hawkins,  5  Humph.  (Tenn.) 

that  common-law  and  statutory  causes  357;  Hull  v.  Vreeland,  42  Barb.  (N.  Y.) 

of  action    for   defamation    cannot  be  546;  Shore  v.  Smith,  15  Ohio  St.  173. 

united  in  one  count.  6.  Delegal  v,  Highley,  3   Bing.    N. 

Slander  imputing  perjury,  larcenv,  Cas.  950,  32  E.  C.   L.  398;    Watts  v, 

and    adultery,    should    be    separately  Hilton,  3  Hun  (N.  Y.)  606. 

stated.    While,  under  the  code,  causes  7.  Martin  v,  Mattison,  8  Abb.  Pr.  (N. 

of  action   for  words  imputing  to  plain-  Y.  Supreme  Ct.)  3. 

tiff  the  crimes  of  perjury,  larceny,  and  8.  Dragoo  v.  Levi,  2  Duv.  (Ky.)  520. 

adultery  may  be  united  in  the  same  9.  Harris  v.  Avery,  5  Kan.  146. 

petition,    they    should    be    separately  10.  Anderson  v.  Hill,  53  Barb.  (N.  Y.) 

stated,  with  the  relief  sought  for  each  238,  overruling  Brewer  v.  Temple,  IS 

cause  of  action.    Christal  v,  Craig,  80  How.  Pr.  (N.  Y.  Supreme  Ct.)  286. 

Mo.  367.  11.  See  Dodge «/.  Colby,  108  N.  Y.  452. 

8.  Downs  V,  Hawley,  112  Mass.  241,  Joinder  of  Oaniee  of  Action  Under  the 

where  it  was  held  that  "it  is  sufficient  Hebraska  Code.  —  Under  the  Nebraska 

01  Volume  XIIL 


Bedhmtioii  LIBEL  AND  SLANDER.  or  GanpUint. 

Sereral  Defendaati.  —  So  a  cause  of  action  for  the  speaking  of 
slanderous  words  by  some  of  the  defendants  cannot  be  joined 
with  one  for  the  speaking  of  other  slanderous  words  by  another 
defendant.^ 

Bifforent  8etf  of  Wordi  importing  the  same  charge  and  laid  as  spoken 
or  published  at  the  same  time  may  be  included  in  one  count ,' 
and  it  has  been  held  that  different  sets  of  words  spoken  on  differ- 
ent occasions,'  and  to  different  persons,*  in  relation  to  the  same 
subject,  may  be  united  in  one  count.  But  there  is  authority  to 
the  contrary,*  and  it  is  believed  that  no  case  goes  to  the  length 
of  holding  that  words  spoken  at  different  times,  imputing  different 
charges,  can  be  joined.* 

10.  Variance  —  a.  Statement  of  the  Rule.  —  In  actions  for 
defamation,  oral  or  written,  the  words  must  be  proved  as  charged. 
If  the  allegations  and  proof  do  not  correspond,  there  is  a  variance 
and  the  plaintiff  must  fail.^ 

Code  Civ.  Pro.,  §  87,  a  count  for  ma-  I  am  not  aware  that  you  may  put  into 

licious  prosecution,  a  count  for  slander,  one  count  matters  published  at  difFer- 

and  a  count  for  damages  to  plaintiff's  ent  times;  "  Swinney  v.  Nave,  22  Ind. 

business,  all  growing  out  of  and  con-  178,  where  it  was  held  that  slanderous 

nected  with  the  same  transaction,  may  words  spoken  at  one  time  constitute 

be  united.  Dinges  v.  Riggs,  43  Neb.  710.  one  cause  of  action,  and  the  same  or 

1.  Campbell  v.  Bums,  i  Ohio  Dec.  other  slanderous  words  spoken  at  an- 

204.  other  time  constitute  another  cause  of 

8.  Rathbun  v,  Emigh,  6  Wend.  (N.  action;     Patterson    v.    Wilkinson,    55 

Y.)407;  Holmes  v.  Jones,  50  Hun  (N.  Me.  42,  in  which  it  was  held  that  vari- 

Y.)  345 ;  Casey  v.  Aubuchon,  25  Mo.  ous  actionable  words  spoken  at  differ- 

App.  91;  Churchill  v,  Kimble,  3  Ohio  ent  times  constitute  different  causes  of 

409;  Hall  V.  Nees,  27  111.  411;  Sweeney  action. 

V,  Baker,   13  W.  Va.   158;    Wakley  v.  Distinct  defamatory  statements  im- 

Healey,  7  C.  B.  591,  62  E.  C.  L.  591;  puting  the  same  offense   in  different 

Alfred  v.  Farlow,  8  Q.  B.  854,  55  E.  C.  words,  and  not  appearing  to  have  been 

L.  854.     See  also  Dioyt  v.  Tanner,  20  spoken   in   the  presence  of  the  same 

Wend.  (N.  Y.)  190.  people   and    at    the  same  time,   may 

Where,  in,  one  conversation,  various  properly  be  set  out  in  different  counts, 

expressions  were  used,  all  imputing  the  and  the  plaintiff  cannot  be  required  to 

same  crime,  only  one  cause  of  action  elect  on  which  count  he  will  proceed, 

may  be  brought  thereon.     Coleman  v.  Walter  v.  Hoeffner,  51  Mo.  App.  46. 

Playsted,  36  Barb.  (N.  Y.)  26.  6.  Darling  v,  Clement,  69   Vt.   292, 

A   count  in  an   action  for  slander,  where  a  count  was  held  bad  for  duplic- 

which  sets  out  the  entire  conversation  ity  for  setting  up  distinct  sets  of  words 

in  which  the  slander  was  spoken,  con-  spoken  at  different  times  to  the  same 

tains  but  one  cause  of  action  although  persons,  imputiiig  to  the  plaintiff  in- 

the    conversation    consists    of  several  solvency,    intemperance,    and    knowl- 

parts    each    of    which    is    actionable,  edge,  without  effort  to  restrain  them, 

Cracraft  v,  Cochran,  16  Iowa  301.  that  certain  boys  in  his  care  and  con- 

8.  Lewis  V,  Mcdaniel,  82  Mo.   577;  trol    were    accustomed    to    steal    the 

Pennington    v.   Meeks,   46  Mo.    217;  defendant's  apples. 

Birch  V.  Benton,  26  Mo.  153;  Hoyt  v.  7.  Alabama.  —  Phillips  v.   Beene,  16 

Smith,  32  Vt.  304;  Casey  z^.  Aubuchon,  Ala.  720. 

25  Mo.  App.  91.  Indiana,  —  M'Glemery  v,    Keller,  3 

4.  Hoyt  V.  Smith.  32  Vt.  304.  Blackf.  (Ind.)  488;  Gray  w.  Elzroth,  10 

5.  Hughes  V.  Rees,  4  M.  &  W-  204,  Ind.  App.  587. 

wherein  it  was  said :  "You  may  put  into        Iowa,  —  Wright  v.  Britton,  I   Morr. 

one  count  for  libel  or  slander  all  words    (Iowa)  286. 

spoken    or  written  at   one  time,  but        Maine.  —  Estes  v.  Estes,  75  Me.  478. 
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Pratf  of  SgniTalflBt  Wordi.  —  In  order  to  support  the  action,  it  is  not 
sufficient  to  prove  words  equivalent  or  of  similar  import  to  those 
alleged.^  Although  the  same  idea  is  conveyed  in  the  words 
charged  and  those  proved,  yet  if  they  are  not  substantially  the 
same  words,  though  they  contain  the  same  charge,  but  in  a  differ- 
ent phraseology,  the  plaintiff  is  not  entitled  to  recover.*  The 
words  alleged  cannot  be  proved  by  ishowing  that  the  defendant 
expressed  the  same  meaning  but  in  different  words.' 

Froyiag  Words  SabiUatiaUy. —  In  general,  it  will  be  sufficient  to  prove 
the  words  substantially  as  charged.*  The  old  rule  in  slander 
that  the  words  must  be  proved  precisely  as  laid  in  the  declara- 

Maryland.  —  Stanfield    v,    Boyer,    6  Massachusetts.  —  Whiting  v.    Smith, 

Har.  &  J.  (Md.)  248;  Winter  v.  Dono-  13  Pick.  (Mass.)  364. 

yan,   8  GiU  (Md.)    370;    Wagaman   v.  Missouri.  —  Mix  v,   McCoy,  22  Mo. 

Byers,  17  Md.  183.  App.  488;  Watson  v.  Mustek,  2  Mo.  29; 

Massachusetts,  —  Barrows  v.  Carpen-  Wood    v.    Hilbish,   23   Mo.  App.  389; 

ter,  II  Cush.  (Mass.)  456.  Christal  v.  Craig,  80  Mo.  367;  Ekrry  v. 

Michigan.  —  Weiss  v,  Whittemorc,  28  Dryden,  7  Mo.  324. 

Mich.  366.  New  Hampshire.  —  Merrill   v.  Peas- 

Missouri.  —  Birch  v.  Benton,  26  Mo.  lee,  17  N.  H.  540. 

153.  New   York.  —  Olmsted    v.  Miller,    i 

New  Jersey.  —  Badgley  v.  Hedges,  2  Wend.  (N.  Y.)  506;  Fox  v.  Vanderbeck, 

N.  J.  L.  217.  5  Cow.  (N.  Y.)  513;   Bond  v.  Brewster, 

New  York.  —  Germ  Proof  Filter  Co.  16  Daly  (N.  Y.)  82. 

V.  Pasteur  Chamberland  Filter  Co.,  81  North  Carolina.  —  Horton  v.  Reavis, 

Hun  (N.  Y.)  49;    Emery  v.  Miller,  i  2  Murph.  (N.  Car.)  380. 

Den.  (N.  Y.)  208;    Coons  v.  Robinson,  7V»»^.rj^^.  ^^  Roberts    v.    Lamb,    93 

3  Barb.  (N.  Y.)  625.  Tenn.  343;    Hancock  v.  Stephens,   11 

North  Carolina.  —  Horton  v.  Reavis,  Humph.  (Tenn.)  507. 

2  Murph.  (N.  Car.)  380.  Vermont.  —  Smith  v.  HolUster,  32  Vt. 

Pennsylvania.  —  Barger    v.    Barger,  695. 

18  Pa.  St.  489.  8.  Smith  v.  Hollister,  32  Vt.  695. 

Vermont,  —  Harris   v.    Lawrence,    i  4.  Delaware.  —  Goslin  v.  Cannon,  i 

Tyler  (Vt.)  156.  Harr.  (Del.)  3;    Eccles  v.  Shannon,  4 

1.  Berry  v.  Dryden,  7  Mo.  324;  Nor-  Harr.  (Del.)  193. 

ton  V.  Gordon,  16  111.  38;    Olmsted  v.  Illinois.  —  Peltier?/.  Mict,  50  111.  511; 

Miller,  i  Wend.  (N.  Y.)  506;  Clements  Thomas  v.  Fischer,  71  111.  576. 

V.  Maloney,  55  Mo.  352;  Gary  v.  Ben-  Iowa.  —  Desmond  v.  Brown,  29  Iowa 

nctt,  65  Wis.  554.  53;   McClintock  v.  Crick,  4  Iowa  453; 

8.  Alabama.  —  Williams  v.  Bryant,  4  Bower  v.  Deideker,  38  Iowa  418. 

Ala.  44;   Commons  v.  Walters,  i  Port.  Kentucky.  —  Barr  v.  Gaines,  3  Dana 

(Ala.)  377;  Teague  v.  Williams,  7  Ala.  (Ky.)  258. 

844;  Easley  v.  Moss,  9  Ala.  266;  Scott  Massachusetts.  —  Baldwin    v.    Soule, 

V.  McKinnish,  15  Ala.  662.  6  Gray  (Mass.)  321;  Chace  v,  Sherman, 

Illinois.  —  Sanford  v.  Gaddis,  15  111.  119  Mass.  387. 

228;     Baker    v.    Young,    44    111.    42;  Minnesota.  —  Wischstadt    v.    Wisch- 

Strader  v.  Snyder,  67  111.  404;  Hatch  v.  stadt,  47  Minn.  358. 

Potter,    7   111.    725;    Patterson   v.    Ed-  Mississippi.  —  Fritz    v.     Williams, 

wards,  7  111.  720;  Norton  v.  Gordon,  16  (Miss.  1894)  16  So.  Rep.  359. 

111.38;    Wilborn  v.  Odell,  29  111.  456;  Missouri.  —  Cooper  z/.  Marlow,  3  Mo. 

Schmisseur  v,  Kreilich,  92  III.  347;  Slo-  188;  Coghill  v.  Chandler,  33  Mo.  115. 

cumb  V.  Kuykendall,  2  111.  187.  New     York.  —  Miller    v.    Miller,    8 

Indiana.  —  Gray  v.  Elzroth,  10  Ind.  Johns.  (N.  Y.)  74. 

App.    587;     Creelman     v.    Marks,     7  Ohio.  —  Sexton ».  Todd,  Wright  (Ohio) 

Blackf.  (Ind.)  281;    Moore  v.  Bond,  4  316;  Cheadle  z'.  Buell,  6  Ohio  67;  Scott 

Blackf.  (Ind.)  458.  v.   Renforth,   Wright  (Ohio)  55;    Wil- 

Kentucky .  —  Taylor     v.     Moran,     4  son    v.    Runyon,    Wright  (Ohio)  651; 

Mete.  (Ky.)  127.  Stevens  v.  Handly,  Wright  (Ohio)  123. 
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tion  is  obsolete,  and  now  the  action  will  be  sustained  by  proof 

that  the  defendant  spoke  words  concerning  the  plaintiff,  slander- 
ous in  their  natural  and  obvious  meaning^,  and  the  same  in  sub- 
stance as  those  stated  in  the  declaration ; '  but  this  must  be  done 
or  the  action  will  fail.* 

Proof  of  AU  Words.  —  It  is  not  necessary  to  prove  all  the  words 
laid  '  unless  they  constitute  one  entire  charge.*  It  is  sufficient 
to  prove  the  words  charged  to  have  been  spoken,  and  the  omission 
of  words  not  varying  the  sense  is  immaterial.*     Proof  of  a  part 

Pennsylvania,  —  Hersh  v.  Ringwalt,  Ind.  559;    Wheeler  v.  Robb,  i   Blackf. 

3  Yeates  (Pa.)  508.  (Ind.)    330;     Creelman     v.    Marks,    7 

South  Carolina,  —  Finch  v.  Finch,  21  Blackf.  (Ind.)  281;  Iseley  v.  Love  joy,  8 

S.  Car.  345.  Blackf.  (Ind.)  462;  Gray  v,  Elzroth,  10 

Tennessee.  —  Pursell  v.  Archer,  Peck  Ind.  App.  587. 

n'enn.)  317;    Dawson  v.  Holt,  ii  Lea  Kentucky,  —  Hume   v,  Arrasmiih.  i 

(Tenn.)  592.  Bibb  (Ky.)  165;  Metcalfe  v.  Williams. 

Wisconsin,  —  Dufresne  v,  Weise,  46  3  Litt.  (Ky.)  387;    Barr   v.  Gaines,   3 

Wis.  290.  Dana  (Ky.)  258. 

1.  Barr  v,  Gaines,  3  Dana  (Ky.)  258.  Massachusetts,  —  Whiting    v.   Smith, 

2.  Illinois,  —  Albin   v.   Parks,  2  111.  13  Pick.  (Mass.)  364. 

App.  576;    Ransom  v,  McCurley,  140  Missouri.  —  Coe   v.  Griggs,   76  Mo. 

111.  626.  619;    Noeninger  v.  Vogt,  88  Mo.  589: 

Kentucky. — Taylor     v,     Moran,     4  Wood    v.   Hilbish,   23   Mo.   App.   389; 

Mete.  (Ky.)  138.  Schmidt  v.  Bauer,  i  Mo.  App.  Rep.  60; 

Missouri.  —  Noeninger  v,  Vogt,  88  Coghill  v.  Chandler,  33  Mo.  115;  Pen- 
Mo.  589;  Coe  V.  Griggs,  76  Mo.  619;  nington  v.  Meeks,  46  Mo.  217;  Berry 
Wood  V,  Hilbish,  23  Mo.  App.  389;  v.  Dryden,  7  Mo.  324;  Mix  r.  McCoy, 
Clements  v.  Maloney,  55  Mo.  352.  22  Mo.  App.  488;    Birch  v.  Benton,  26 

New  Hampshire,  —  Bassett  v,  Spof-  Mo.  161 ;    Lewis  v.  McDaniel,  82  Mo. 

ford,  Ti  N.  H.  127.  577;    Hildebrand    v.    Dreinhoefer,    13 

New  York, — Enos  v,  Enos,   135  N.  Mo.  App.  586;  Unterberger  v.  Scharff, 

Y.  609.  51  Mo.  App.  102. 

Ohio.  —  Scott    V,    Renforth,    Wright  New    Hampshire.  —  Edgerley     v. 

(Ohio)  55.  Swain,  32  N.  H.  478;    Merrill  v,  Peas- 

Pennsylvania.  —  Johnston  v.  Tait,  6  lee,  17  N.  H.  540. 

Binn.   (Pa.)   121;    Beehler  v.    Steever,  New  York.  —  Fox   v.  Vanderbeck,  % 

2  Whart.  (Pa.)  313;    Foster  v.  Small,  3  Cow.  (N.  Y.)  513;  Purple  v.  Horton,  13 

Whart.  (Pa.)  138;    Long  v.  Fleming,  2  Wend.  (N.  Y.)  9;  Nestle  v.  Van  Slyck, 

Miles  (Pa.)  104;    Stees  v.   Kemble.  27  2  Hill  (N.  Y.)  282. 

Pa.  St.  112.  Pennsylvania.  —  Foster    v.    Small,    3 

3.  Alabama.  —  Weier  v.  Hoss,  6  Ala.  Whart.  (Pa.)  138. 

881;    Scott  v.  McKinnish,  15  Ala.  662;  Tennessee.  —  Hancock    v,    Stephens. 

Easley  v.  Moss,  9  Ala.  266;    Chandler  11    Humph.   (Tenn.)   507;    Roberts   v. 

v,  Holloway,  4  Port.  (Ala.)  17;    Com-  Lamb,  93  Tenn.  344. 

mons  V,  Walters,  i  Port.  (Ala.)  377.  Vermont.  —  Skinner  v.  Grant,  12  Vr. 

Connecticut.  —  Nichols   v.   Hayes,  13  456. 

Conn.  155.  England.  —  Parkin  v.  Fry,  2  C.  &  P. 

Ulinois,  —  Sanford  v,  Gaddis,  15  111.  311,  12  E.  C.  L.  141;  Geary  v.  Connop, 

228;  Wilborn  v.  Odell,  29  111.  456;  Pat-  Skin.  333;  Maitland  v.  Goldney,  2  East 

terson  v.  Edwards,  7  111.  720;  Baker  v,  426. 

Young,  44  111.  42;  Schmisseur  z/.  Kreil-  4.  Coghill  v.  Chandler,  33  Mo.  115; 

ich,  92  111.  347;  Harbison  v.  Shook,  41  Hancock     v.    Stephens,    11     Humph. 

111.  141;  Flagg  z/.  Roberts,  67  111.  485;  (Tenn.)    507;    Whiting    v.    Smith,    13 

Slocumb  V.    Kuykendall,    2   111.    187;  Pick.  (Mass.)  364. 

Albin  V.  Parks,  2  111.  App.  578;  Keefe  Where  all  the  words  constitute  one 

v.  Voight,   45   111.  App.  620;  Story  v.  entire  charge  they  must  all  be  proved. 

Tones,    52   111.   App.    112;    Ransom   v.  Whiting  v.  Smith,  13  Pick.  (Mass.)  364. 

McCurley,  140  111.  626.  6.  Schmidt  v.    Bauer,    i    Mo.    App. 

Indiana,  —  McCallister  v.  Mount,  73  Rep.  69. 
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of  the  words,  if  actionable  in  themselves,  is  all  that  is  required.* 
It  is,  however,  necessary  to  prove  so  much  of  the  language  used 
as  will  support  the  action.* 

Proof  of  Additional  Wordi.  —  So  it  is  not  material  that  more  words 
are  proved  than  are  laid  in  the  declaration  if  the  additional  words 
do  not  change  the  meaning  nor  do  away  with  the  charge.'  It  is 
absolutely  necessary,  however,  that  the  additional  words  do  not 
by  context  or  connection  alter  the  sense  of  the  words  charged ; 
if  they  do,  this  will  be  fatal  to  the  action.* 

AddresBoo  of  Words.  —  If  actionable  words  are  laid  as  having  been 
spoken  to  the  plaintiff,  proof  that  they  were  spoken  concerning 
him  to  a  third  person  constitutes  a  fatal  variance.* 

Ponoii  in  Which  Wordi  Were  Spoken.  —  Likewise,  if  the  alleged  slan- 
derous words  are  charged  to  have  been  spoken  of  the  plaintiff, 
the  action  must  fail  if  the  words  are  shown  to  have  been  spoken 
to  the  plaintiff.* 

1.  Scott  r.  McKinnish,  15  Ala.  662;  dollars  current  money.**     The  affidavit, 

Hume  V,  Arrasmith,  i  Bibb  (Ky.)  165.  as  offered  in  evidence  by  the  plaintiff, 

8.  Wheeler  v,  Robb,  i  Blackf.  (Ind.)  stated  the  same  words,  except  that  the 

330;  Coe  V.  Griggs,  76  Mo.  619;  Noen-  words  "  per  box  **  were  added  after  the 

inger  v,  Vogt,  88  Mo.  589;    Wilborn  v.  words  "six  dollars."    The  variance  was 

Odell,  29  111.  456;   Sanford  v,  Gaddis,  held  to  be  fatal.     Wilson  v.  Mitchell, 

15  111.  228;  Baker  v.  Young,  44  111.  42;  3  Har.  &  J.  (Md.)  91. 

Patterson  v,  Edwards,  7  111.  720:  Han-  6.  Culbertson  v,  Stanley,  6  Blackf. 

cock  V,  Stephens,  11  Humph.  (Tenn.)  (Ind.)  67;  Cock  v.  Weatherby,  5  Smed, 

507.  &  M.  (Miss.)  333;  McCarty  v.  Barrett, 

8.  Illinois.  —  Sanford    v.  Gaddis,   15  12  Minn.  494;    Schmidt  v,  Bauer,  60 

III.  228;    Norton  v.  Gordon,  16  111.  38;  Mo.  App.  212.     See  also  dicta  to  the 

Wilborn  v,  Odell,  29  111.  456;  Albin  v.  same  effect  in  Bundy  v.  Hart,  46  Mo. 

Parks,  2  111.  App.  578;  Crotty  v.  Mor-  466;    Pursell  v.  Archer,  Peck.  (Tenn.) 

risscy,   40    111.   477;    spencer    v.    Mc-  318. 

Masters,  16  111.  405;  Baker  v.  Young,  6.  Wolf  v.  Rodifer,  i  Har.  &  J.  (Md.) 

44  111.  43.  409;    Miller  v.  Miller,  8  Johns.  (N.  Y.) 

Indiana.  —  McCoombs    v.    Tuttle,    5  74;    Sanford    v.   Gaddis,    15    111.   229; 

Blackf.  (Ind.)  431.  Becker  v.   Schiller,  49   111.  App.  606; 

Masstuhusetts.  —  Com.  v.  Harmon,  2  Williams  v.  Harrison,  3  Mo.  411;  Cock 

Gray  (Mass.)  289.  v.  Weatherby,  5  Smed.   &  M.   (Miss.) 

Michigan.  —  Brown    7'.    Barnes,     39  333;  Long  z/.  Fleming,  2  Miles  (Pa.)  104; 

Mich.  211.  McConnell  v.  McCoy,  7  S.  &   R.  (Pa.) 

Missouri.  —  Cooper     v.     Marlow,    3  226   [oiferruling  Tracy   v.    Harkins,    I 

Mo.    188;    Schmidt   v.   Bauer,    i    Mo.  Bin  n.  (Pa.)  396,  note  a];  Rutherford?'. 

App.  Rep.  69.  Moore,  i  Cranch  (C.  C.)388;  Birch  v. 

New  /lampsAire.'^MerTell  v.  Peas-  Simms,  i  Cranch  (C.  C.)  550;   Abarillo 

lee,  17  N.  H.  540.  v.  Rodgers,  Bull.  N.  P.  5;  Rex  v.  Berry, 

li  Com.  V.  Harmon,  2  Gray  (Mass.)  4  T.  R.  217. 
289;  Baker  v.  Young,  44  111.  43;  Keefe  Contra.  —  In  Daily  v.  Gaines,  i  Dana 
V.  Voight,  45  111.  App.  620;    Edgerley  (Ky.)  529,  and  Huffman  v.  Shumate,  4 
V.  Swain,    32  N.   H.  478;   Wilson  v,  Bibb  (Ky.)  515,  it  was  held  that  a  dec- 
Mitchell,  3  Har.  &  J.  (Md.)  91.  laration    charging    words    as    having 

In  an  action  for  slander,  one  of  the  been    spoken    in   the  third  person   is 

counts    charged    the    defendant    with  sufficiently  sustained  by  proof  of  words 

having  made  a  voluntary  affidavit,  and  spoken  in  the  second  person. 

caused  certain  false  statements  to  be  Baason   for    Bola.  —  **  If    words    are 

written  therein,  to  wit,  that  "there  was  charged  to  be  spoken  in  the  third  per- 

a  certain  quantity  of  American  soap,  son,  as  he,  etc.,  and  the  proof  be  of 

which  to  his  certain  knowledge  was  words  in  the  second  person,  as  you, 

sold  at  Curacoa  [by  the  plaintififj  at  six  etc.,  the  proof  will  not  support  the  dec- 

13  Encyc.  PI.  &  Pr.  —  5  65  Volume  XIII. 


DMlaratloii  LIBEL  AND  SLANDER.  or  OompbJAt. 

The  HamA  ol  the  Alleged  Ii^nred  Party  as  set  forth  in  the  pleadings 
must  be  sufficiently  proved  to  identify  him,  and  unless  this  be 
done  the  variance  will  be  fatal.* 

AiBnnatioii  and  InterrogatioiL  —  So  if  the  words  are  laid  to  have 
been  spoken  affirmatively,  the  allegation  is  not  sustained  by  proof 
that  the  words  were  spoken  interrogatively.* 

Conditloiial  and  Poiitiye  Charge.  —  Slanderous  words  uttered  in  a  con* 
ditional  or  hypothetical  statement  will  not  support  an  averment 
of  slanderous  words  laid  as  a  positive  and  direct  assertion.'  But 
where  a  positive  charge  is  laid,  proof  that  defendant  prefixed  to 
such  charge  the  words  "  I  believe  "  *  has  been  held  not  to  consti- 
tute a  variance.'  But  proof  that  the  defendant  used  the  word 
'*  suppose  "  has  been  held  to  constitute  a  variance,*  and  a  posi- 
tive charge  is  not  supported  by  evidence  that  defendant  said 
that  plaintiff  was  charged  with  the  crime,  but  that  he  had  great 
difficulty  in  believing  it.'' 

laration,  there  being  a  difference  be-  shall  be  proved  to  the  satisfaction  of 

tween  words  spoken  in  a  passion,  to  a  the  court,  and  in  what  respect  he  has 

man's  face,  and  deliberately,  behind  been  misled,  and  that  thereupon  the 

his  back."    Miller  v.  Miller,  8  Johns,  judge  may  order  the  pleading  to  be 

(N.  Y.)  74.  amended  upon  such  terms  as  shall  be 

1.  Humbard  v.  State,  21  Tex.  App.  just;  if  the  complaint  alleges  a  posi- 
200.  See  also  McCallister  v.  Mount,  73  tive  charge  of  crime  as  slander  and  the 
Ind.  559.  evidence  shows  a  conditional  charge, 

2.  Walker  v,  Boyd,  loi  Ind.  396;  the  plaintiff  may  nevertheless  recover 
Yeates  v.  Reed,  4  Blackf.  (Ind.)  463;  if  the  conditional  words  convey  the 
King  V,  Whitley,  7  Jones  L.  (N.  Car.)  same  idea  to  the  minds  of  the  jury. 
529;    Long  V,  Fleming,  2  Miles  (Pa.)  Pegram  v.  Stoltz,  67  N.  Car.  144. 

104;  Sanford  v.   Gaddis,   15    111.   228;  4.  Beehler  v.  Steever,  2  Whart.  (Pa.y 

Barnes  v.  Holloway,  8  T.  R.  150.  313;    Dottarer  v,   Bushey,   16   Pa.  St. 

If  the  words  are  proved  to  have  been  204;  Miller  v.  Miller,  8  Johns.  (N.  Y.) 

spoken  affirmatively  as  they  are  laid  74;  Davis  v.  Noake,  6  M.  &  S.  29. 

the  charge  is  supported,  though  it  ap-  6.  "In  actions  of  slander  it  is  only 

pears  that  they  were  spoken  in  answer  necessary  to  prove,  in  substance,  the 

to  a  question  put  by  a  third  person ;  words  laid  in  the  declaration ;  and  for 

unless  it  also  appears  that  the  plaintiff  the  defendant  to  say,  '  I  believe  you 

caused  the  question  to  be  put  m  order  are  conspiring  with  others  to  cheat  me,* 

to  procure  a  cause  of  action.    Jones  v,  amounts,  in   substance,  to  a  positive 

Chapman,  5  Blackf.  (Ind.)  88.  charge   that  you  are  conspiring  with 

There  Is  a  Xanifett  DiflBureiioe  between  others  to  cheat  me.   It  is  equal  to  a  posi- 

the    same    idea   conveyed    by    words  tive  averment  of  guilt;  for  a  man  avers 

spoken  affirmatively  and  put  interroga-  a  thing  because  he  is  cognizant  of  it." 

tively.     King  v,   Whitley,  7  Jones  L.  Beehler  v.  Steever,  2  Whart.  (Pa.)  329. 

(N.  Car.)  529.  Thoroughly  Gonvinced.  —  To  say,  "  I 

8.  Evarts    v.    Smith,   19    Mich.    55 ;  am  thoroughly  convinced  that  you  are 

Wilson  V.  Nations,  5  Yerg.(Tenn.)  211.  guilty,"    is    equivalent  to  a  positive 

Bule  under  the  North  Carolina  Stotnte.  averment  of  guilt.    Oldham  v,  Peake, 

—  Under  Code  of    Civ.    Pro.,   §   128,  2  W.  Bl.  959. 

providing  that  no  variance  between  the  6.  Dickey  v.  Andros,  32  Vt.  55,  in 

allegations  in  a  pleading  and  the  proof  which  the  court   said:    "  If  the  case 

shall  be  material  unless  it  has  actu-  were  to  turn  wholly  upon  this  point,  I 

ally  misled  the  adverse  party  to  his  should  desire  to  examine  further  be- 

prejudice  in  maintaining  his  action  (or  fore  holding  that  the  variance    *    *    *^ 

defense)  upon    the   merits,   and    that  is  fatal." 

whenever  it  shall  be  alleged   that  a  7.  Horton  v.  Reavis,  2  Murph.  (N» 

party  has  been  so  misled,   that  fact  Car.)  380. 
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Mftrvnoe  in  Ttiuw  of  Y«rb.  —  There  is  a  conflict  of  authority  as  to 
whether  a  difference  in  the  tense  of  the  verb  laid  and  that  proved 
constitutes  such  a  variance  as  will  defeat  a  recovery.  There  are 
rulings  both  ways  on  this  question.^ 

lABfl^nAge  iTsecU  —  If  words  are  charged  to  have  been  spoken  in  the 
English  language,  there  will  be  a  variance  if  the  proof  shows  that 
they  were  spoken  in  another  language.* 

Speaking  and  Prooaring  Another  to  Speak.  —  So  a  count  charging 
defendant  with  speaking  slanderous  words  is  not  supported  by 
proof  that  he  maliciously  procured  another  to  speak  them.' 

Time.  —  It  is  not  necessary  to  prove  the  exact  time  when  the 
words  were  spoken  or  written,  and  the  variance  between  the 
pleading  and  proof  as  to  the  time  is  immaterial.* 

b.  Material  Variances  Illustrated.  —  In  order  to  illus- 
trate the  principles  stated  by  showing  what  variances  have  been 
considered  material,  decisions  on  that  question  are  set  out  in  the 
notes.* 

1.  That  a  Beooyecy  Is  Tkoe  Defeated.  —  6.  In^nting  TJnohaetity  to  Women.  — 

Sanford  v.  Gaddis,  15  111.  228;  Wilborn  Allegation:  *^Whore."  Proof:  "Thief." 

V,  Odell,  29  111.  456.  Smith  v.  Buckecker,  4  Rawle  (Pa.)  295. 

That    a   Yariaaoe    Is    Hot    FkUI. —  Allegation:    '*  B.   knocked  up  M.'s 

Boscher  v.  Scully,  107  Ind.  246.     This  daughter;  she  has  gone  down  below  to 

decision  follows  the  rule  laid  down  in  her  grandmother's  to  have  a  young 

Townsend  on  Libel  and  Slander,  §  367.  one.*'     Proof:  '*  B.  knocked   up   M.'s 

Mr.  Townsend  bases  his  statement  on  girl,"  and  she  had  gone  below  to  her 

the  decision  of  Wilborn  v,  Odell,  29  111.  grandmother's,  he  supposed,  to  get  rid 

456,  which,  as  we  have  seen,  lays  down  of  it;  and  *'  Have  you  heard  that  M.'s 

a  contrary  doctrine.  daughter  was  knocked  up?    I  told  him 

9.  Kerschbaugher  v.  Slusser,  12  Ind.  I  had  not  heard  it.     He  said  it  was  so." 

453;  Zeig  V.  Ort,  3  Chand.  (Wis.)  26.  Sword  v.  Martin,  23  III.  App.  304. 

8.  Watts  V,  Greenlee,  i  Dev.  L.  (N.  Allegation:  "A whore."     Proof:  "A 

Car.)  210.  strumpet."    Williams  v.  Bryant,  4  Ala. 

4.  Hallo  well  v.  Gun  tie,  82  Ind.  554;  44. 

Smith  V,  Smith,  76  Ind.  356;  Gates  v.  Allegation:     Fornication    witnessed 

Bowker,  18  Vt.  23;  Potter z/.  Thompson,  by  a  particular  person.     Proof:  Fomi- 

22  Barb.  (N.  Y.)  89;  M'Kinly  z/.  Rob,  20  cation  witnessed  by  another  person. 

Johns.  (N.  Y.)35i;  Brueshaber  z^.  Hert-  Payson  v.  Macomber,  3  Allen  (Mass.) 

fing,  78  Wis.  498:  Quigley  v.  McKee,  69. 

12  Oregon  22;  Pegram  t^.  Stoltz,  67  N.  Allegation:    That    the  plaintiff  had 

Car.  144;  Norris  v,  Elliott,  39  Cal.  72;  had  a  child.     Proof:  That  the  defend- 

Thrall  v.  Smiley,  9  Cal.  529;  Com.  v,  ant  expressed  an  opinion  that  the  plain- 

Varney,  10  Cush.  (Mass.)  402;  Hosley  tiff  was  pregnant  with  child.     Payson 

V,  Brooks,  20  111.  115.  V,  Macomber,  3  Allen  (Mass.)  69. 

Where   the  slanderous  words   were  Allegation:  That  the  plaintiff  was '* a 

charged  to  have  been  spoken  concern-  whore    and    a    common    prostitute." 

ing  evidence  given  by  the  plaintiff  on  a  Proof:    Words  amounting  to  a  general 

complaint  before  a  justice,  on  March  charge    of    unchastity.      Doherty    v, 

90,  1820,  and  it  appeared  that  the  com-  Brown,  10  Gray  (Mass.)  250. 

plaint  was  made  on  March  8,  1820,  the  Allegation:    "  L.    is    pregnant    and 

variance  is   immaterial.      M'Kinly  v.  gone     with    child     seven     months." 

Rob,  20  Johns.  (N.  Y.)  351.  Proof:    "Have   you    heard    anything 

In  an  action  for  libel  a  variance  of  in  respect  to  Miss  L.  being  pregnant 

one  day  between  the  date  of  the  libel,  by  Dr.  P.?  "   Long  v,  Fleming,  2  Miles 

as  charged  in  the  complaint,  and  the  (Pa.)  104. 

date  shown  by  the  evidence  is  immate-  Allegation:  That  she  was  in  the  fam- 

rial,  if  the  defendant  was  not  misled,  ily  way,  and  he  believed  her  brother. 

Thrall  v.  Smiley,  9  Cal.  529.  H.,  was  the  father  of  the  child.    Proof: 

67  Volume  XIII. 


Deelaratioii                    LIBEL  AND  SLANDER,                 or  Complaint. 

c.  Immaterial  Variances  Illustrated.  —  Cases  are  set  out 

That  if  there  was  not  something  wrong  the  plaintiff  of  larceny.     Hill  v.  Miles, 

with  her  his  eyes  had  fooled  him;  that  9  N.  H.  9. 

if  his  eyes  had  not  deceived  him  she  Allegation:   "This   is  my  umbrella, 

was  in  that  condition.      Berry  v.  State,  and  he  stole  it  from  my  back  door.'* 

27  Tex.  App.  483.  Proof:  **  It  is  my  umbrella,  and  he  stole 

Words    Impating    Larceny.  —  AUega-  it  from  my  back   door."     Walters  v. 

tion:   "Thief."     Proof:   That  the  de-  Mace,   2  B.  &  Aid.  756,   i  Chit.   Rep. 

fendant  said  he  would  "  break  S.  [the  507,  18  E.  C.  L.  149. 

Elaintiff]   up   in   business."     Stern   v.  Words    Imputing    Pezjnry.  —  Allega- 

oewenthal,  77  Cal.  340.  tion:  ''You  swore  false."  Proof:  **  You 

Allegation:    That   the   plaintiff   had  have  sworn  false."     Sanford  v.  Gaddis, 

stolen  the  defendant's  sheet  and  shirt.  15  111.  228. 

Proof:  That  the  defendant  said  that  she  Allegation:    She  "did  wilfully  and 

had  taken  his  sheet  and  shirt,  and  was  corruptly  perjure  herself  in  the  exam- 

so  fond  of  money  nothing  could  slip  ination    before   the  justice."       Proof: 

through  her  fingers.     Robertson  v.  Lea,  That  defendant  in  a  conversation  as  to 

I  Stew.  (Ala.)  141.  the  proceedings  before  the  justice,  in 

Allegation:  Larceny.     Proof:  Words  which  plaintiff  had  testified,  said  that 
accusing    plaintiff    of    deception    and  she  had  sworn  to  two  falsities.     Rob- 
fraud.      Perry    v.    Porter,    124    Mass.  ertson  v.  Lea,  i  Stew.  (Ala.)  141. 
338.  Allegation:    Plaintiff    swore    that   a 

Allegation:    "  It  is   my  opinion   he  hog  had  not  a  certain  mark.     Proof: 

steals  a  part  of  the  money  that  he  col-  That  plaintiff  said  that  if  there  was  a 

lects  at  the  Catholic  church  in  Seneca."  certain  mark  on  the  hog,  he  did  not  see 

Proof:  "  I  assert  it  as  my  opinion,  sir,  it.     Wilson  v.  Nations,  5  Yerg.  (Tenn.) 

that  he  steals  part  of  the  money  he  col-  211. 

lects  for  the  Catholic  church."     Crotty  Allegation:      That     plaintiff    "had 

V.  Morri«*sey,  40  111.  477.  sworn  a  lie,"  and  that  "it  was  in  him," 

Allegations:  "  You  would  steal  "  and  that  he  "had  sworn  what  he  [defendant] 

"you  will  steal."     Proof:  "A  man  that  could  prove  to  be  a  point-blank  lie." 

would  do  that  would  steal."     Stees  v.  Proof:  The  plaintiff  "had  sworn  off  a 

Kemble,  27  Pa.  St.  112.  just  account,"  and  that  he  (defendant) 

Allegation:  "  I  [meaning  defendant]  "would  or  could  prove  it."  Berry  v, 
was  summoned  as  a  grand  juror  at  Dryden,  7  Mo.  324. 
last  court,  but  I  got  the  court  to  excuse  Misoondnet  &  Offloe.  —  A  deputy 
me  from  serving,  for  if  I  had  served,  I  sheriff  having  private  charge  of  a  jus- 
would  have  been  bound  to  have  in-  tice's  jury  acts  therein  under  a  special 
dieted  S.  for  theft."  Proof:  If  he  appointment  and  oath  for  that  special 
(defendant)  had  served  on  the  grand  service,  and  not  in  virtue  of  his  gen- 
jury,  he  would  have  been  bound  to  eral  office,  the  statute  imposing  that 
have  indicted  Mr.  Street  (the  plaintiff),  duty  primarily  upon  the  town  consta- 
Street  v.  Bushnell,  24  Mo.  328.  ble.     Hence   in   an   action   of  slander 

Allegation:       "Stolen."       Proof:  for  charging  him  with  misconduct  on 

Taken   out  of    the   defendant's   yard,  such  occasion  in  his  capacity  and  office 

Shepherd  v.  Bliss,  2  Stark.  510,  3  E.  C.  as  deputy  sheriff,  it  was  held  that  there 

L.  508.  was    a    fatal    variance.       Hosford    v. 

Allegation:    That   the   plaintiff   had  Allen,  i  Vt.  50. 

stolen   a  dollar  from    A.     Proof:  Evi-  Allegation:  Words  imputing  to  plain- 

dence  was  offered  that  he  stole  a  dollar  tiff  misconduct  as  a  constable.     Proof: 

from  B.     Gardner  v.  Self,  15  Mo.  480.  Words  imputing  misconduct  to  him  as 

Allegation:  She  "  is  a  great  thief."  agent  of  the  executive  of  the  state  for 

Proof:  She  "  is  a    ♦    ♦    ♦    bad  one."  the  arrest,  in  another  state,  of  a  fugitive 

Hancock  v.  Winter,  2  Marsh.  502.  from  justice.     Kinney  v.  Nash.  3  N.  Y. 

Allegation:  "  You  have  robbed  me  177. 
of  tobacco."  Proof:  "You  have  dis-  Anon.  —  Allegation  that  defendant 
honestly  taken  my  tobacco."  Freeland  had  accused  plaintiff  of  arson.  Proof 
V.  Lanfear,  2  Martin  N.  S.  (La.)  257.  that  plaintiff  had  been  accused  of  burn- 
Allegation:  An  oral  charge  of  lar-  ing  a  building  belonging  to  defendant, 
ceny.  Proof:  That  the  defendants  but  occupied  by  plaintiff  as  a  dwelling- 
signed   a  written   complaint   accusing  house.     Estes  ».  Estes,  75  Me.  478. 
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in  the  notes  showing  what  variances  have  been  held  immaterial.^ 


it.  —  Allegation   that  de-  face  with  an  ear,  a  nail  driven  through 

fendant  published  concerning  plaintiff,  the  ear,  and  a  pair  of  shears  hung  on  the 

who  was  postmaster  at  F.,  that  he  had  nail,   which   was  inscribed  or  cut  in 

embezzled  certain  papers.     Proof  that  the  board  by  means  of  some  instru- 

defendant  said  he  had  no  doubt  but  ment,  but  was  not  painted.    State  v. 

that  the  papers  were  embezzled  at  F.,  Powers,  12  Ired.  L.  (N.  Car.)  5. 

or  that  he  thought  the  papers  were  em-  Allegation :   That  slanderous  words 

bezzled  at  F.     Taylor  v.  Koeeland,  i  were  spoken  to  the  trustees  of  the  cor- 

Dougl.  (Mich.)  67.  poration  for  the  purpose  of  preventing 

Impating    Incapacity    to    Professional  the  plaintiff's  re-election  as  their  secre- 

Xon. — Allegation:   Doctor  F. '*  is  not  tary.     Proof:    That    the    words    were 

a  physician,  but  a  two-penny  bleeder."  spoken  to  one  of  the  trustees,  but  no 

Proof:  **  If  Doctor  F.  is  a  two-penny  evidence  that  they  were  spoken  to  him 

physician  I  am  none;  I  am  a  regular  as  a  trustee  or  for  such  purpose.     Perry 

graduate,  and  no  quack."     Foster  v,  v.  Porter,  124  Mass.  338. 

Small,  3  Whart.  (Pa.)  138.  1.  Immaterial    Varianocs  —  Impating 

Other    Xaterial   Yariiuioof.  —  Allega-  TJnehaftity to  Women. — Allegation:  "  A. 

tion:      "He     is     discharged    *    ♦    ♦  has  had  a  baby."     Proof:  "  We  hear 

for  the  misuse  of  checks."     Proof:  "I  bad  reports  about  some  of  your  girls, 

have  authority  to  discharge  you  both  *    *    *    A.   has   had   a  baby.     What 

for  misuse  of  checks."     Comerford  v.  was  Mr.  D.'s  child  crying  in  the  room 

West  End  St.  R.  Co.    164  Mass.  13.  for  that  night  when  he  and  A.  were 

Allegation:  *'  There  was  a  collusion  there,  and  Mrs.  D.  was  away?"     Rob- 
between  A,  B,  and  C."     Proof:  "There  bins  z/.  Fletcher,  loi  Mass.  115. 
wascoUusion  between  A  and  B."  John-  Allegation:    The   plaintiff    was  "in 
ston  V.  Tait,  6  Binn.  (Pa.)  121.  the  family  way,  and  R.  and  his  wife 

Allegation:  "  You  robbed  the  mail."  took  her  to  a  Chicago  doctor  to  have 

Proof:  '*  I  am  not  like  you,  running  the  child  worked   off."     Proof:    That 

about  the  country  with  forged  deeds,  the  plaintiff  was"  in  the  family  way  by 

and  robbing  the  mail  as  you  did."     Mc-  B."     Baker  v.  Young,  44  111.  42. 

Bean  v.  Williams,  5  U.  C.  Q.  B.  O.  S.  Allegation:   The  plaintiff  "  has  had 

689.  a   bastard   child."     Proof:  "  If   I   am 

Allegation:     "Mismanagement    or  not  misinformed,"   she  "has   had    a 

ignorance."     Proof:     "Ignorance     or  bastard  child."     Treat  f.  Browning,  4 

inattention."     Brooks  z/.  Blanshard,  i  Conn.  408. 

Cromp.  &  M.  779.  Allegation:  That  plaintiff  committed 

Allegations:  "  There  is  a  run  on  the  fornication.     Proof:  That  plaintiff  was 

Irish-American    Bank;"     "the    Irish-  called  a  strumpet.     Clark t'.  Munsell,  6 

American  Bank  has  suspended; "  "  the  Met.  (Mass.)  373. 

Irish-American   Bank    *    *    *    is  no  Allegations:     "  She    is    a     whore." 

good  anyway;"  "the  Irish-American  "You   are    a    whore."      Proof:    "She 

iank  closed  its  doors  at  two  o'clock  was  a  damned  whore."     "  You  are  a 

to-day."     Proof:  "  Have  you  got  any  damned  whore."    Thomas  v.  Fischer, 

money  in  the  Irish-American  Bank?     If  71  111.  576. 

you  have  any  there  you  had  belter  be  Allegation:    "Whore."      Proof: 

getting  it  out."     Irish-American  Bank  "  Whorish  bitch."    Scott  c.  McKinnish, 

V.  Bader,  59  Minn.  329.  15  Ala.  662;  Zimmerman  v,  McMakin, 

Allegation:  That  the   plaintiff  then  22  S.  Car.  372. 

had  three  or  four  vessels  in  the  river.  Allegation:  "  They  go  along  on  the 

Proof:  That  the  plaintiff  had  given  out  sidewalk  by  our  house,  and  try  and  get 

that  there  were  three  or  four  vessels  in  Otho  after  them."     Proof:  "  They  go 

the  river.     Wood   v.   Adam,   6  Bing.  along  the  sidewalk  by  our  house  and 

481.  19  E.  C.  L.  143.  try    to  get  Otho  to  go  after  them." 

Allegation:    That  the  defendant  set  Richards z/.  Baumgart,  56  111.  App.  422. 

up  in  public  a  board  on  which  was  a  Allegation:    "  They  are  strumpets, 

painting  or  picture  of  a  human  head,  and  the  youngest  is  no  better  than  her 

with  a  nail  driven  through  the  ear,  and  mother  and  the  older  one,  and  they  are 

a  pair    of    shears    hung    on  the  nail,  kept  there  for  that  purpose."     Proof: 

Proof:  That  the  defendant  set  up  a  pic-  "  They  are  strumpets,  and  the  young- 

ture  of  a  human  head,  showing  a  side  est  is  no  better,  and  they  are  kept  there 
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17.  PibaobAvswhb — L  InOeneraL  —  Material  allegations  not 
denied  by  the  plea  or  answer  are,  as  in  other  cases,  taken  to  be 

lor  that  pnrpoie."    Richards  v.  Baum«  Allegation:  "  That  Poppenheim  was 

gart,  56  111.  App.  433.  a  very  bad  man ;  he  was  a  calf  thief. 

Allegations:    '*  La  JUU^   Kreilich^   a  and  the  records  of   the    court  would 

fait   la    putaine  avec  man  garden** —  prove  it."     The  words  "he  has  been 

translated:    *' The  girl,   Kreilich,   has  indicted  for  calf  stealing  "  were  proved 

acted  (made)  the  whore  with  my  boy.*'  to  have  been  uttered  between  the  wordm 

"  Elle  a  fait  la  putaine  h  BelUvilU,  h  St.  '*he  was  a  calf  thief"  and  the  words 

Louis^    et    au     village**  —  translated:  "and  the  records  of  the  court  would 

"  She  has  acted  (made)  the  whore  in  prove   it."     Poppenheim  v.  Wilkes,  E 

Belleville,  in  St.  Louis,  and  in  the  vil-  Strobh'.  L.  (S.  Car.)  275. 

lage."     Proof:  **  Mile  a  fait  la  putaine  Allegation:  "He  is  a  thief,  and  he 

avec  f«<m  ^arf^M  "  ^  translated :  "She  stole  &e  hay  and  hayseed  from  B.'s 

has  acted  the  whore,  made  the  whore,  barn."   Proof:  That  the  defendant  said 

or  acted   the  whore    with    my    son."  that  plaintiff  had  stolen  hay  and  hay- 

*'  Elle  a  fait  la  putaine  it^  St.  Louis^  h  seed  that  belonged  to  B.  and  that  it  was 

Belleville^  etau village Fran^ais** — trans-  stolen    from    B.'s  bam.     Williams  v. 

lated:  "  She  has  made  or  acted    the  Miner,  18  Conn.  464. 

whore    in    St.    Louis,   Belleville,   and  Allegation:  "  You  stole  one  of  my 

French  Village."     Schmisseur  r.  Krei-  sheep."    Proof:  "You  stole  my  sheep. 

Hch,  92  111.  347.  Robinson  v.  Willis,  2  Stark.  194,  3  E. 

Allegation :  "  Your  [plaintiff's]  house  C.  L.  373. 

is  a  bawdy  house,  and  no  respectable  Allegation:  "  He  is  a  strong  thief." 

people  will  live  in  it."     Proof:  "  You  Proof:    "  He  is  a  thief."     Brugis  r. 

[plaintiff's  wife]  are  a  nuisance  to  live  Warenford,  i  Dyer  75  a. 

beside  of.     You  are  a  bawd,  and  your  Allegation:  "  He  has  been  working 

house  is  no  better  than  a  bawdy  house."  for  me  some  time  and  has  been  robbing 

Huckle  V.  Reynolds,  7  C.  B.  N.  S.  114,  me   all  the    time."     Proof:    That  the 

97  E.  C.  L.  114.  defendant  had   said  that  the   plaintiff 

Allegation:  "  She  slept  with  J.  F."  "had  worked   for  him  and   had  been 

[a  man  not  her  husbandj.     Proof:  "He  continually  robbing  him."     Dancaster 

was    in    bed  with    her."     Barnett    v,  v,  Hewson,  2  M.  &  R.  176,  17  E.  C.  L. 

Ward,  36  Ohio  St.  107.  297. 

Words  ImpatiBg  Larceny.  —  Allega-  Wordi  ImpatiBg  Pezjnry.  —  Allega- 
tion: Plaintiff  "  stole  hogs."  Proof:  tions:  "  You  are  perjured."  Proof: 
Plaintiff  "had  stolen  a  hog."  Barr  v,  "  Are  you  not  afraid,  as  you  have  per- 
Gaines,  3  Dana  (Ky.)  258.  jured  yourself."   Commons  v.  Walters, 

Allegation:  Larceny  from  a "  butcher  i  Port.  (Ala.)  377. 

shop."     Proof:  Larceny  from  a  "meat  Allegation  that  plaintiff  swore  falsely 

market."    Wiestz/.  Luyendyk,  73  Mich,  in  a  judicial  proceeding  between  A  and 

661.  B.     Proof  that  plaintiff  Was  charged  to 

Allegation:  "A.  killed  my  hogs  and  have   sworn  falsely  in  a  judicial  pro- 

I  can  prove  it,  and  he  is  the  biggest  ceeding  between    A  and  B  and  i|ife. 

thief  on  this  creek,  and  I  can  prove  it  Dowd  v.  Winters,  20  Mo.  361. 

by  X.  and  his  boys  that  he  has  stolen  Allegation  that  plaintiff  had  perjured 

my   hogs."       Proof:    "A.   killed    my  himself  in  a  suit  of  A  and  B  against 

hogs  and  I  can  prove  it,  and  he  is  the  C  and  D.     Proof  that  the  charge  was 

biggest  thief  on  this  creek."     Lewis  v,  made    in    reference  to  the  case  of  a 

McDaniel,  82  Mo.  577.  cross-bill  by  one  of  the  defendants  in 

Allegation:    "He    stole    my  staves  such  case  against  the  complainant  and 

and     nails."       Proof:     He    "  was    a  codefendants.     Wiley  v.   Campbell,   5 

damned  rogue,  for  he  stole  his  [defend-  T.  B.  Mon.  (Ky.)  560. 

ant's]  staves  and  nails,  and  that  he  Allegation      that      defendant      had 

could  prove  it."     Pasley  v,  Kemp,  22  charged  plaintiff  with  swearing  to  a  lie 

Mo.  439.  before  one  H.,  a  justice  of  the  peace 

Allegation:  "  He  stole  $200  from  me  of    B.,  in  a  case  pending  before  that 

when  I  was  drunk."     Proof:  "  He  stole  justice,  in  which  the  present  defendant 

$200  from  me."    Grotty  v.  Morrissey,  was  plaintiff  and  A.  S.  defendant.     In 

40  111.  477.  the  declaration  the  names  of  the  par* 
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true.*  So  admissions  made  in  the  answer  cannot  be  retracted  on 
the  trial.*  And  if  an  allegation  in  a  complaint  be  such  that  the 
defendant,  being  examined  as  a  witness,  would  not  be  obliged  to 
answer  as  to  the  truth,  he  need  not  verify  his  answer.' 

2.  Kt^atiiig  Circunutanoes  —  ^.  Ax  Common  Law  — (i)  In 
General.  —  At  common  law  mitigating  circumstances  cannot  be 
pleaded,  but  are  competent  evidence  under  the  general  issue. 
Generally  speaking,  any  matter  not  amounting  to  a  justification 
may  be  given  in  evidence  under  the  general  issue  in  mitigation  of 
damages.*  Matters  tending  to  disprove  malice  are  competent 
under  the  general  issue,*  as  that  the  words  were  spoken  in  the 
heat  of  passion,*  or  that  the  defendant  was  insane  at  the  time 
the  words  were  spoken,''  or  that  the  defamatory  words  were 
uttered  or  published  under  a  mistaken  belief.^     It  may  also  be 

ties  to  the  suit  were    transposed.      It  2.  Whittemore  v.  Ware,  loi  Mass.  352. 

was   held  that  the  variance  was   not  8.  Scoviil  t/.  New,  12  How.    Pr.  (N. 

fatal.     Teague  v.  Williams,  7  Ala.  844.  Y.  Supreme  Ct.)  319;  Clapper  v.  Fitz- 

Allegation:  *'01d  Dykeman  Shook "  patrick,  3  How.   Pr.  (N.  Y.  Supreme 

swore.       Proof:     "Old    man    Shook"  Ct.)  314:  Blaisdell  c/.  Raymond,  5  Abb. 

swore.     Harbison  v.  Shook,  41  111.  141.  Pr.  (N.  Y.  Supreme  Ct.)  144;  Goth  v. 

Allegation    that    plaintiff    had    per-  Star  Printing  Co.,   14  Civ.    Pro.  Rep. 

jured  himself  in  an  action  in  which  S.  fN.  Y.  Supreme  Ct.)  3,  21  Abb.  N.  Cas. 

was  plaintiff  and  H.  defendant.     Proof  (N.  Y.)  211 ;  Wilson  v,  Bennett,  2  Civ. 

that  plaintiff  had  perjured  himself  in  an  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  34. 

action  by  S.  and  W.  against  H.     Hibler  4.  Beehler  v.  Steever,  2  Whart.  (Pa.) 

V.  Servoss,  6  Mo.  24.  313;    Updegrove    x»,    Zimmerman,    13 

Othtf  Immaterial  YarianoM. — Allega-  Pa.  St.  619;   Stees  v,  Kemble,  27  Pa. 

tion:  "  Words  substantially  as  follows:  St.  112;    Larned  v.  Buffinton,  3  Mass. 

•    *     *     He  (meaning  the    plaintiff)  546;  Ransom  v.  McCurley,  140  111.  626; 

burned  it  (meaning  the  said  mill)  be-  Grant  z/.  Hover,  6  Munf.  (Va.)  13;  Sny- 

cause  he  was  poor  and   wanted    the  der  v,   Andrews,   6  Barb.'  (N.  Y.)  43  ^ 

money."   Proof  that  defendant  charged  Williams    v.     Miner,    18    Conn.    476, 

plaintiff  with  burning  his  own  mill  to  Purple  v.  Horton,  13  Wend.  (N.  Y.)  25; 

^t  his  insurance.     Chace  v,  Sherman,  McMahan  v.  State,  13  Tex.  App.  220. 

119   Mass.  387.  6.  Smith   v.   Smith,   39  Pa.  St.  441; 

Allegation:    "The    girl    that    hired  Root    v.    King,   7   Cow.   (N.   Y.)  613; 

with  us."     Proof:  "  The  girl  that  lived  Thompson  v.  Bowers,  i  Dougl.  (Mich.) 

with  us."     Robinett  v.  Ruby,  13  Md.  326;    Matson  v.  Buck,  5  Cow.  (N.  Y.) 

95.  499;  Ransom  v.  McCurley,  140  III.  626; 

Allegation  that  A  had  forged.     Proof  Van  Derveer  v.  Sutphin,  5  Ohio  St.  294; 

of   a  declaration   that  A  and   B  had  Shilling  v.  Carson,  27  Md.  175;  Bailey 

forged.     Nichols  v,  Hayes,    13   Conn.  v.  Hyde,  3  Conn.  466;  Treat  v.  Brown- 

163;  Robinett  tr.  McDonald,  65  Cal.  612.  ing,  4  Conn.  408;    Thomas  v,  Duna- 

Allegation:     "  Riot    and    assault."  way,  30  111.  373;  Sims  v.  Kinder,  i  C. 

Hamilton  v,  Langley,  i  McMuU.  L.  (S,  &  P.  279,  11  E.  C.  L.  392;  Remington 

Car.)  498.  V,  Congdon,  2  Pick.  (Mass.)  310. 

Allegation:  "  We  supposed  that  they  6.  Steever  v.  Beehler,  i  Miles  (Pa.) 

had  become  aware  of  the  fact."     Proof:  146;  Larned  t/.  Buffington,  3  Mass.  546. 

"  We  supposed  that  they  had  by  this  7.  Yeates  v.  Reed,  4  Blackf.  (Ind.) 

time    become    aware    of    the    fact."  463;  Dickinson  z/.  Barber,  9  Mass.  225. 

Smiley  v,  McDougall,  10  U.  C.  Q.  B.  How  Iniaiiity  Establlihed.  —  Insanity 

113.  must  be  established  by  direct  proof,  and 

1.  Gwynne  v.  Sharpe,  i  C.  &  M.  532,  not  by  reputation.     Yeates  v.  Reed,  4 

41  E.  C.  L.  290;  Heming  v.  Power,  10  Blackf.  (Ind.)  463. 

M.  ft  W.  567.     The  inducement  is  ad-  8.  Storey  v.  Early,  86  111.  461;  Hay- 

micted  if  not  traversed.      Fradley  v,  wood  v,  Foster,  16  Ohio  88;  Van  Der- 

Fradley,  8  C.  &  P.  572,  34  E.  C.  L.  530.  veer  v,  Sutphin,  5  Ohio  St.  293;  Stees 
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shown  that  the  publication  was  of  such  a  character  as  not  to 
injure  the  plaintiff.* 

Mere  Bepetition  of  Chargeo.  —  There  is  a  conflict  of  authority  as  to 
whether  it  can  be  shown  in  mitigation  that  the  plaintiff  merely 
repeated  charges  that  had  been  made  by  others.  Some  courts 
have  permitted  this  to  be  shown,*  but  others  have  taken  a  con- 
trary view.' 

(2)  General  Character  of  Plaintiff,  —  The  general  character  or 
reputation  of  the  plaintiff  is  put  in  issue  by  a  plea  of  the  general 
issue,  and  under  this  plea  evidence  to  show  the  general  bad 
character  of  the  plaintiff  before  and  at  the  time  of  the  alleged 
defamation  is  always  competent  in  mitigation  of  damages.* 

V.  Kemble,  37  Pa.  St.  112;  Bourland  v.  ous  motive  or  intention  as  regards  the 

Eidson,  8  Gratt.  (Va.)  27;  Chapman  v,  plaintiff,  and  that  such  evidence  goes 

Calder,  14  Pa.  St.  365;  Jones  v.  Town-  to  support  the  plea;  and  if  he  publishes 

send,  21    Fla.  431;  Bradley  v.   Heath,  slanderous  words  and  at  the  same  time 

12  Pick.  (Mass.)  163.  the  author  of  the  slander,  or  can  prove 

Thus,  in  an  action  against  the  pub-  that  the  slander  was  published  by  an- 

lisher  of  a  newspaper  for  publishing  a  other,  and  that  he  only  repeated  or  re- 

libelous    article,    the  defendant   must  published    the    same,    such    evidence 

show  under  the  general  issue,  in  miti-  should  be  admitted  in  mitigation, 

gation    of     damages,    certain     forged  8.  Larkins  v.  Tarter,  3  Sneed  (Tenn.) 

letters,  purporting  to  have  been  writ-  681;    Brooks  v,   Bryan,  Wright  (Ohio) 

ten  by  reputable  citizens  to  the  defend-  760,  where  it  was  held  that  the  defense 

ant,  charging  the  plaintiff  in  substance  that  the  libel  originated  with  another, 

as  in  the  libelous  article,  whereby  the  as  being  matter  of  justification,  must 

defendant  was  imposed  upon  and  in-  be  specially  pleaded.     As  to    method 

duced  to  publish  the  article.     Storey  v.  of  pleading  this  matter,  see  infra^  IV. 

Early,  86  111.  461.  5.  Repeating  Words  of  Another, 

Belief  Caxised  by  Plaintifl'B  Ck>ndnet.  —  4.  Alabama,  —  Pope  v,  Welsh,  18  Ala. 

Under  the  general  issue  the  defendant  631;  Fuller  v.  Dean,  31  Ala.  654;  Shel- 

may  show  the  occasion  of  uttering  the  con  v,  Simmons,  12  Ala.  466. 

words,  and  that  the  plaintiff's  own  con-  Illinois.  —  Sheahan  v,  Collins,  20  111. 

duct  was  such  as  to  induce  him  to  be-  326;  Ransom  z/.  McCurley.  140  111.  626. 

lieve   that   the    imputation    was   true.  Indiana.  —  Wasson    v.     Canfield,    6 

Bradley  v.  Heath,  12  Pick.  (Mass.)  163;  Blackf.  (Ind.)^o6;  Woods  v,  Anderson, 

Bourland  v.  Eidson,  8  Gratt.  (Va.)  27;  5  Blackf.  (Ind.)  598;  Burke  v.  Miller,  6 

Shirley  v.  Keathv,  4  Coldw.  (Tenn.)  29.  Blackf.  (Ind.)  155;  Sanders  v.  Johnson, 

See  also  Larned  v,  Buffinton,  3  Mass.  6  Blackf.  (Ind.)  50. 

546.  Massachusetts.  —  Parkhurst  v.  Ketch- 

1.  Sibley  v.  Marsh,  7  Pick.  (Mass.)  um,  6  Allen  (Mass.)  406;  Stone  v, 
38;  Coons  V.  Robinson,  3  Barb.  (N.  Y.)  Varney,  7  Met.  (Mass.)  86;  Larned  v, 
625;  Darling  v.  Banks,  14  111.  46.  Buffinton,  3  Mass.  546;  Wolcottt/.  Hall, 

Instanoe.  —  For  instance,  where  the  6  Mass.  514:  Ross  v.  Lapham,  14  Mass. 

alleged  defamation  is  that  the  plaintiff  279;    Alderman    v.    French,     i    Pick, 

committed  perjury,  it  may  be  shown,  (Mass.)   i;  Bodwell   v.  Swan,  3   Pick, 

under  the  general  issue,  that  the  testi-  (Mass.)   376;    Com.     v,     Snelling,     15 

mony  to  which  the  charge  was  applied  Pick.  (Mass.)  337. 

was  immaterial,  and  therefore  did  not  Michigan.  —  Thompson  v.  Bowers,  i 

impute  perjury  to  the  plaintiff.     Sibley  Dougl.  (Mich.)  326;  Randall  v.   Even- 

V.  Marsh,  7  Pick.  (Mass.)  38.  ing  News  Assoc,  97  Mich.  136. 

2.  Cook  V,  Barkley,  2  N.  J.  L.  162;  Missouri, — Anthony  v.  Stephens,  i 
Easterwood  v.  Quin.  2  Brev.  (S.  Car.)  Mo.  254. 

64.     In   this  case  it  was  held  that  if  New  Hampshire, — Lamos  v.  Snell,  6 

the    defendant   pleads    not  guilty,    he  N.  H.  413. 

may  show  that  he  only  repeated  what  North  Carolina.  —  Goodbread  v.  Lead- 

anoiher  had  said,  without  any  injuri-  better,  i  Dev.  &  B.  L.  (N.   Car.)   12; 
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Inquiry  GoDflned  to  Charaoter.  —  The  inquiry,  however,  must  be  con- 
fined to  the  general  bad  character  of  the  plaintiff ;  evidence  of 
particular  facts  tending  to  impeach  the  plaintiff's  character  is  not 
admissible.  Particular  instances  of  misconduct  cannot  be  shown.* 
In  slander,  the  character  which  may  be  at  issue  is  character  in 
the  most  general  sense,  and  not  particular  failings  or  vices,  which 
may  derogate  from  a  general  good  character.*  Evidence  of  this 
kind  is  not  admissible  under  any  form  of  pleading,  nor  for  any 
purpose. 

SiEMt  of  Plea  in  Jnstifieation.  — Although  there  are  some  decisions 
to  the  contrary,'  the  weight  of  authority  seems  to  be  that  evi- 

Smith  V,  Smith,  8  Ired.  L.  (N.  Car.)  29;  Indiana.  —  Burke  v.  Miller,  6  Blackf. 

Vick  V,  Whitfield,   2  Hayw.  (N.  Car.)  (Ind.)  155. 

222.  Kentucky.  —  Matthews    v.    Davis,   4 

Ohio,  —  Reynolds  v.  Tucker,  6  Ohio  Bibb  (Ky.)  173. 

St.  516;  Dewitv.  Greenfield,  5  Ohio  225.  Maine, — Ridley    v.  Perry,    i6    Me. 

Pennsylvania, — Fitzgerald  v.  Slew-  21. 
*rt,  53  Pa.  St.  343;  Drown  v.  Allen,  91  Massachusetts,  —  Parkhurst  v.  Ketch- 
Pa.  St.  393;  Conroe  v.  Conroe,  47  Pa.  um,  6  Allen  (Mass.)  406;  Wolcott  v, 
Sl  198;  Moyer  v.  Moyer,  49  Pa.  St.  HaU,  6  Mass.  514;  Stone  v,  Vamey,  7 
210;  Henry  v,  Norwood,  4  Watts  (Pa.)  Met.  (Mass.)  86;  Chapman  v.  Ordway, 
347;  Smith  V.  Times  Pub.  Co.,  178  Pa.  5  Allen  (Mass.)  593. 
St.  532;  Steinmanzr.  Mc Williams,  6  Pa.  Michigan, — Randall  v.  Evening 
St.  170.  News  Assoc,  97  Mich.  136. 

South  Carolina,  —  Freeman  v.  Price,  New  Hampshire,  —  Lamos  v,  Snell,  6 

2  Bailey  L.  (S.  Car.)  115;  Sawyer  v.  N,,H.  413. 

Eifert,  2  Noti  &  M.  (S.  Car.)  511 ;  Bu-  New  York,  —  Hamer  v,  McFarlin,  4 

ford  V.  M' Luny,  i  Nott  &  M.  (S,  Car.)  Den.  (N.  Y.)509;  Andrews  v.  Vanduzer, 

268.  II  Johns.  (N.  Y.)  38. 

Tennessee,  —  Lambert    v.    Pharis,   3  fjorth  Carolina,  —  Vick  v  Whitfield, 

Head  (Tenn.)622;  Hackettz'.  Brown,  2  2  Hayw.  (N.  Car.)  222. 

Heisk.  (Tenn.)  264.  Pennsylvania,  —  Steinman  v,  McWiU 

New    York, — Bush  v,   Prosser,    13  Hams,    6    Pa.   St.    170;    Fitzgerald   v. 

Barb.  (N.  Y.)  221;  Roots'.  King,  7  Cow.  Stewart,  53  Pa.  St.  345;  Smith  v,  Stew- 

(N.  Y.)  613.  art,  5  Pa.  St.  372;  Kellogg  v,  Cary,  3 

Vermont,  — Bridgman    v,    Hopkins,  P.  &  W.  (Pa.)  102;  Lukehartv.  Byerly, 

34  Vl  532;  Bowen  v.  Hall,  20  Vt.  232.  53  Pa.  St.  418. 

In V,  Moor,  i  M.  &  S.  284.  it  South  Carolina,  — Freeman  v.  Price, 

was  said  by  Lord  EUenborough;  '*  Cer-  2  Bailey  L.  (S.  Car.)  115;   Sawyer  v, 

tainly,  a  person  of  disparaged  fame  is  Eifert,  2  Nott  &  M.  (S.  Car.)  511. 

not  entitled  to  the  same  measure  of  Tennessee.  —  Lambert   v,    Pharis,    3 

damages  with  one  whose  character  is  Head  (Tenn.)  622. 

unblemished;   and  it  is  competent  to  Vermont. — Bowen   v.   Hall,   20  Vt. 

show  that  by  evidence.**    So,  in  Drown  232. 

V,  Allen,  91  Pa.  St.  394,  the  court  said:  Wisconsin,  —  Wilson  v,    Noonan,    23 

"  I  see  no  more  reason  why  a  damaged  Wis.  105. 

reputation  should  command  the  same  Where  the  slanderous  words  set  out 
price  as  an  unsullied  one,  than  that  a  in  the  petition  charge  plaintifif  with  a 
barrel  of  musty  flour  should  command  want  of  chastity,  it  is  competent  under 
the  price  of  a  sound  one.  When  a  jury  a  general  denial  to  show  that  the  plain- 
is  called  upon  to  fix  in  dollars  the  tiff's  reputation  for  chastity  at  and 
amount  of  injury  a  man's  reputation  prior  to  the  speaking  of  the  words  was 
has  sustained  by  a  particular  act,  the  bad.  Duval  v.  Davey,  32  Ohio  St.  604. 
measure  of  damages  must  be  regulated  2.  Steinman  v.  Mc Williams,  6  Pa.  St. 
in  accordance  with  business  princi-  170. 
pies."  8.  Shelton  v.  Simmons,  12  Ala.  466, 

1.  Connecticut.  —  Swift  v.  Dickerman,  See  also  Jackson  v.  Stetson,  15  Mass. 

31  Conn.  285.  48. 
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dence  of  general  bad  character  or  reputation  is  admissible  in 
mitigation  of  damages,  although  a  plea  of  justification  is  also 
filed.*  It  has  been  said  that**  the  reasons  which  authorize  the 
admission  of  this  species  of  evidence,  under  the  plea  of  general 
issue,  seem  alike  to  exist  and  to  require  its  admission,  where  a 
justification  has  been  pleaded  but  the  defendant  has  failed  in 
sustaining  it."  • 

Pacts  Showing  Oronndi  of  Snipioion.  —  There  is  a  conflict  of  authority 
as  to  whether  it  is  competent  under  the  general  issue  to  prove  in 
mitigation  of  damages  such  facts  and  circumstances  as  show  a 
ground  of  suspicion  not  amounting  to  actual  proof  of  the  guilt 
of  the  plaintiff.  According  to  some  decisions  evidence  tending 
to  show  this  is  proper.'  According  to  other  decisions,  the 
defendant  should  not  be  permitted,  under  the  general  issue,  to 
prove  general  suspicion  or  common  reports  of  the  guilt  of  the 
plaintiff  in  mitigation  of  damages.'* 

1.  Vick  V,  Whitfield,  2  Hayw.  (N.  Indiana.  —  Blickensta£f  v.  Perrin,  27 
Car.)  222;  Pope  v.  Welsh,  18  Ala.  631;     Ind.  527. 

Fuller  V.  Dean,  31  Ala.  654;  Bowen  v.  Ohio,  —  Wilson  v,  Runyon,  Wright 

Hall,  20  Vt.  232;  Stone  v.  Varney,  7  (Ohio)  651. 

Met.  (Mass.)  86;  Hame.''  v,  McFarhn,  4  Vermont  —  Hutchinson  v,  Wheeler, 

Den.  (N.  Y.)  509;  Matson  v.  Buck,  5  35  Vt.  330. 

Cow.  (N.  Y.)  499.  England. — Knobell  v.  Fuller,  Peake's 

2.  Stone  v.  Varney,  7  Met.  (Mass.)  86.  Ad.  Cas.  139;  Leicester  v,   Walter,  2 
nivstration.  —  In  an  action  for  speak-    Campb.  251:  v.  Moor,  i  M.  &  S. 

ing  slanderous  words  imputing  perjury,  284. 

the  defendant  pleaded  the  general  issue.  In  Leicester  v.  Walter,  2  Campb.  251, 
and  also  pleaded  in  justification  the  it  was  held  in  an  action  for  libel  that 
truth  of  the  words  spoken;  and,  after  defendant  might  show  in  mitigation  of 
having  given  evidence  tending  to  prove  damages,  under  the  general  issue,  that 
the  allegations  in  bis  pleas  in  justifica-  before  and  at  the  time  of  the  publica- 
tion, it  was  held  that  he  might  prove  tion  of  the  libel  the  plaintiff  was  gen- 
under  the  general  issue,  in  mitigation  erally  suspected  to  be  guilty  of  the 
of  damages,  that  the  general  character  crime  thereby  imputed  to  him,  and  that 
of  the  plaintiff,  in  respect  to  being  a  on  account  of  this  suspicion  his  rela^ 
perjured  man,  was  bad,  and  that  his  tions  and  acquaintances  had  ceased  to 
general  character  was,  that  he  was  a  associate  with  him.  In  Morris  v. 
dangerous  witness  and  that  his  state-  Barker,  4  Harr.  (Del.)  520,  it  was  held 
ments  under  oath  were  not  to  be  relied  that  in  an  action  for  slander  under  the 
on.     Bowen  v.  Hall,  20  Vt.  232.  general  issue  the  defendant  may  prove 

Proving  ondor  Plea  of  JutifloAtloii.  —  previous  reports  of  the  plaintiff's  guilt. 

In  an  action  for  slander  for  charging  to  reduce  the  damages  and  disprove 

the    plaintiff  with   perjury,    to  which  the  malice.     In  Farr  v.  Rasco,  9  Mich, 

justification  is  pleaded,  it  seems  that  353,  it  was  held  that  defendant  might 

the  general  bad  character  of  plaintiff  show  under  the  general  issue  in  miti- 

may  be  proved  under  this  plea.    San-  gation  of  the  damages  that  previous  to 

ders  V.  Johnson,  6  Blackf.  (Ind.)  50.  the  publication  of  the  slanderous  words 

8.  Alabama. —  Commons  v.  Walters,  by  himself,  reports  to  the  same  effect 

I  Port.  (Ala.)  323.  were    in    common    circulation  in   the 

Connecticut. — Bailey  v.  Hyde,  3  Conn,  vicinity  of    plaintiff's   residence,   and 

466:  Treat  v.  Browning,  4  Conn.  408;  were  communicated  to  defendant. 

Williams  v.  Miner,  18  Conn.  477.  4.  Illinois.  —  Young  v.  Bennett,  5  111. 

Delaware. — Morris  v.  Barker,  4  Harr.  43;  Lehning  v.  Hewett,  45  111.  23. 

(Del.)  520.  Indiana.  —  Burke  v.  Miller,  6  Blackf. 

Florida. — Montgomery  v.  Knox,  23  (Ind.)  157. 

Fla.  595;  Jonesv.Townsend,  21  Fla.  431.  Massachusetts. — Wolcott   v.   Hall,  6 
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(3)   Truth  of  Publication,  —  The  truth  of  the  words  spoken  or 
published  is  not  admissible  under  the  general  issue  in  mitigation 

of  damages.*  "  No  principle  is  better  established  than  that  the 
truth  of  slanderous  words  cannot  be  given  in  evidence  under  the 
general  issue,  either  as  a  defense  or  in  mitigation  of  damages."  • 

Mass.    514;    Alderman    v,    French,    i  Mississippi, — Jarnigan  v.   Fleming, 

Pick.    (Mass.)    i;    Bodwell    v.    Swan,  43  Miss.  710. 

3  Pick,  (Mass.)  376;  Stone  v.  Vamey,  7  New  Jersey,  — Sayre  v.  Sayre,  25  N. 

Met.    (Mass.)    86;    Clark  v,   Munsell,  J.  L.  235. 

6  Met.  (Mass.)  373;  Watson  v,  Moore,  New   York.  — Shepard  v.  Merrill,  13 

2     Cush.    (Mass.)    133;    Peterson    v.  Johns.   (N.  Y.)  475;    Root  v.  King,  7 

Morgan,  116  Mass.  350;  Parkhurst  v.  Cow.  (N.  Y.)  613;  Warner  v.  Price,  3 

Ketchum,   6  Allen  (Mass.)  406;    Hix  Wend.  (N.  Y.)  397. 

tf,  Drury ,  5  Pick.  (Mass.)  297.  Pennsylvania.  —  Porter  v.  Botkins,  59 

Missouri.  — Anthony  v.  Stephens,  i  Pa.  St.  486;  Smith  v.  Smith,  39  Pa.  St. 

Mo.  254.  442;    Petrie  v.  Rose,  5  W.  &  S.  (Pa.) 

New  York.  — Paddock  v.  Salisbury,  366;   Stees  v.  Kemble,  27  Pa.  St.  112; 

2  Cow.  (N.  Y.)  811;    Hamer  v.  Mac-  Updegrove  v.  Zimmerman,  13  Pa.  St. 

Farlin,  4  Den.   (N.  Y.)  509;   Root  v.  619. 

King,  7  Cow.  (N.  Y.)  613;  Springstein  Tennessee. — Haws    v.     Stanford,    4 

V.  Field,  Anth.  (N.  Y.)  185.  Sneed    (Tenn.)    520;     McCampbell    v, 

Vermont,  —  Bowen   v.  Hall,  20  Vt.  Thorn  burgh,    3      Head     (Tenn.)    109; 

232.  Hackett  v.   Brown,   2   Heisk.  (Tenn.) 

Virginia,  —  M'Alexander  v,  Harris,  264;     Shirley    v.    Keathy,    4    Coldw. 

6  Munf.  (Va.)  465.  (Tenn.)  29. 

England,  —  Waithman  v.  Weaver,  D.  Vermont.  —  Hutchinson  v,  Wheeler, 

&  R.  N.  P.  10,  16  E.  C.  L.  412.  35  Vt.  330. 

In  Peterson   v,  Morgan,   116  Mass.  Virginia,  —  M*Alexander  v,  Harris, 

350,  it  was  said  that*'  such  rumors  do  6  Munf.  (Va.)  465;  Grant  v.  Hover,  6 

not  necessarily  constitute  general  bad  Munf.  (Va.)  13. 

character.     They    may    fall    very   far  England.  —  Underwood   v.  Parks,  2 

short  of  it,  and  while  they  do  they  are  Stra.  1200. 

clearly  inadmissible."  Evidence  AmountiBg  to  JiistifloAtlon.  — 

In  an  action  of  slander  charging  the  In  an  action  for  charging  the  plaintiff 

defendant    with    having  accused    the  with  fornication,  and  with  having  had 

plaintiff  of  the  crime  of  adultery,  it  a  bastard  child,  the  defendant  offered 

is  competent  for  the  defendant,  in  mit-  to  prove   under  the  general  issue,  in 

igation  of  damages,  to  prove  that  the  mitigation  of  damages,   that  she  had 

plaintiff,  before    the  speaking  of  the  frequently  lodged  at  night  in  a  bed 

words,  was  commonly  reported  to  be  with  a  young  man,  in  a  building  adja- 

nnchaste.     Bridgman  v.   Hopkins,  34  cent  to  her  father's  house,  and  had 

Vt.  532.  been  detected  in  a  wanton  and  lascivi- 

1.  Alabama,  —  Kennedy  v.   Dear,   6  ous  situation  with  the  same  young  man. 

Port.  (Ala.)  90;  Arrington  v,  Jones,  9  in  a  secret  place  in  a  cornfield;  and  at 

Port.  (Ala.)  139.  another  time  on  a  hay-mow.     It  was 

Connecticut,  — Williams  v.  Miner,  18  held  that  such  evidence  was  inadmissi- 

Conn.  477;  Treat  v.  Browning,  4  Conn,  ble,  because  it  amounted  to  a  justifica- 

408.  tion  of  the  charge.     Treat  z^.  Browning, 

Illinois.  —  Strader  v.  Snyder,  67  111.  4  Conn.  408. 

404.  In  an  action  of  slander  for  words  im- 

Kentucky.  —  Samuel  v.   Bond,    Litt.  puting  a  want  of  chastity  on  the  part 

Sel.  Cas.  (Ky.)  158;   Thurman  v.  Vir-  of  the  plaintiff,   where  the  defendant 

S"n,  18  B.  Nion.  (Ky.)  791;  Harper  v.  pleads  not  guilty,  he  cannot  introduce 

arper,  10  Bush  (Ky.)  455.  evidence  to  prove  that  the  general  rep- 

Medne.  —  Taylor  v,  Robinson,  29  Me.  utation  of  the  house  in  which  the  plain- 

323.  tiff  lived  was  that  it  was  a  house  of  ill 

Masscuhusetts. — Alderman  v.  French,  fame,     in     mitigation     of    damages. 

I  Pick.  (Mass.)  i.  Hackett  v.  Brown,  2  Heisk.  (Tenn.)  264. 

Michigan.  —  Thompson  v.  Bowers,  i  8.  Shepard  v.  Merrill,  13  Johns.  (N. 

Dougl.  (Mich.)  321.  Y.)475. 
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Hatters  Tending  to  ProTo  Truth  of  Charge.  —  According  to  some  de-  ^ 
cisions,  no  evidence  will  be  admissible  in  mitigation  which  even 
tends  to  prove  the  truth  of  the  charge,^  and  particular  facts 
which  might  form  links  in  a  chain  of  circumstantial  evidence 
against  the  plaintiff  to  establish  the  truth  of  the  charge  cannot 
be  given  in  evidence.* 

Modified  Doctrine.  —  There  are,  however,  several  decisions  from 
which  the  following  rule  may  be  deduced :  That  the  defendant 
should  not  be  deprived  of  the  benefit  of  any  mitigating  facts  or 
circumstances,  though  they  tend  to  prove  the  truth  of  the  charge- 
The  only  limitation  of  this  right  being  that  such  facts  and  cir- 
cumstances should  not  amount  to  a  complete  justification.* 

In  an  action  of  libel,  grounded  upon  Huson  v.  Dale,  19  Mich.  17;  Williams 
a  charge  by  the  defendant  that  the  v.  Miner,  18  Conn.  464;  Bailey  z/. 
plaintiff,  in  swearing  to  a  certain  cer-  Hyde,  3  Conn.  466;  Treat  v.  Brown- 
tificate,  had  sworn  falsely,  the  defend-  ing,  4  Conn.  408.  See  also  Simons  v, 
ant  cannot,  except  under  the  plea  of  Burnham,  102  Mich.  189. 
justification,  introduce  evidence  to  **  It  is  quite  obvious,  we  think,  thai 
establish  the  falsity  of  the  certificate,  if  the  mitigating  facts  objected  to  can- 
Haws  V.  Stanford,  4  Sneed  (Tenn.)  520.  not  be  proved  under  the  general  issue, 

1.  Alderman  v,  French,  i  Pick,  they  cannot  be  proved  at  all;  andade^ 
(Mass.)  I;  Porter  v,  Botkins,  59  Pa.  St.  fendant  in  such  case  must  be  deprived 
486;  Petrie  v.  Rose,  5  W.  &  S.  (Pa.)  of  his  essential  rights  without  relief. 
366;  Smith  V,  Smith,  39  Pa.  St.  442;  As  they  do  not  constitute  a  full  defense 
Updegrove  v.  Zimmerman,  13  Pa.  St.  or  justification,  they  cannot  be  pleaded 
619;  Thompson  v.  Bowers,  i  Dougl.  specially  as  a  defense.  They  cannot 
(Mich.)  321;  Matson  v.  Buck,  5  Cow.  be  pleaded  in  mitigation  of  dam- 
(N.  Y.)  499;  Root  V,  King,  7  Cow.  (N.  ages;  for  facts  affecting  the  damages 
Y.)  613;  Purple  V.  Horton,  13  Wend,  merely,  and  not  constituting  a  defense, 
(N.  Y.)  25;  Stanley  v.  Webb,  21  Barb,  can  never  be  specially  pleaded.  It  is 
(N.  Y.)i48;  Bourlandt'.  Eidson,  8Gratt.  intimated  in  some  of  the  cases  relied 
(Va.)  27.  upon  by  the  plaintiff,  that  if  the  defend- 

Esueption  to Bule. —  If  plaintiff  under-  ant  would  avail  himself  of  such  mi ti- 
takes  to  show  that  matters  asserted  by  gating  circumstances  as  tend  to  prove 
the  defendant,  as  grounds  of  his  belief  the  truth  of  the  charge,  he  must  plead 
of  the  truth  of  the  charge,  were  false,  the  truth  in  justification,  and  then, 
and  thus  to  establish  malice,  the  de-  though  he  fails  of  establishing  it  as  a  de- 
fendant may  rebut  such  testimony  and  fense,  he  may  have  the  benefit  of  these 
show  the  truth  of  such  assertion,  even  facts  in  mitigation.  But  a  defend- 
under  the  general  issue,  to  repel  the  in-  ant  ought  not  to  be  compelled  to  plead 
ference  of  malice.  Brown  v.  Wright,  a  falsehood  in  order  to  avail  himself  of 
6  La.  Ann.  254  a  truth.     Such  is  not  the  morality  of 

2.  Petrie  v.  Rose,  5  W.  &  S.  (Pa.)  our  law.  And  it  should  be  remem- 
366;  Porter  v,  Botkins,  59  Pa.  St.  486;  bered  also  that  it  is  said,  in  some  cases. 
Smith  V,  Smith,  39  Pa.  St.  442;  Warner  that  if  the  defendant  fail  to  support  his 
V,  Price,  3  Wend.  (N.  Y.)  397;  Thomp-  plea  of  justification,  he  shall  be  pun- 
son  V,  Bowers,  i  Dougl.  (Mich.)  329;  ished  by  aggravated  damages,  even  if 
Purple  z/.  Horton,  13  Wend.  (N.  Y.)  25.  he  has  honestly  made  the  attempt.     We 

Circumstances  which  do  not  amount  are  not  satisfied  that  a  defendant  should 

to  a  justification,  or  which  do  not  lead  be  deprived  of  the  benefit  of  mitigating- 

to  the  door  of  proof,  and  from  which  a  circumstances,  for  no  better  reason  tlfan 

jury  could  not  infer  or  presume  guilt  that  they  conduce  to  prove  the  truth  of 

of  the  offense,   may  be  given  in  evi-  the  charge,  while  ihey  fall  short  of  it. 

dence  on  the  plea  of  not  guilty,  in  mit-  We  see   no    sufficient  cause    why   he 

igation  of  damages,  on  the  ground  that  should  not  be  permitted  to  prove  such 

they  weaken  the  proof  of  malice.     Up-  facts  as  well    as  any  other,  showing^ 

degrove  v.  Zimxnerman,  13  Pa.  St.  619.  innocency  of   motive,  and  which  can 

8.  Jones  i\  Townsend,  21   Fla.  431;  only  be  proved  under  the  generalissue, 
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b.  Under  the  Code.  —  Under  the  provisions  of  the  code,  in 
many  jurisdictions,  the  practice  with  regard  to  the  admission  in 
evidence  of  matters  in  mitigation  of  damages  has  been  changed. 
In  some  jurisdictions,  to  enable  the  defendant  to  give  evidence  in 
mitigation,  the  matters  on  which  he  relies  must  be  pleaded.*  In 
one  jurisdiction,  matter  in  mitigation  of  damages  may  be  given 
in  evidence  under  either  the  general  denial  or  a  plea  of  justifica- 
tion.*    So,  under  the  code  provisions  of   another  jurisdiction, 

Ottr  convictions  on  this  subject  are  sus-  eral  bad  character  of  plaintiff  cannot  be 
taxned  by  the  cases  in  this  court,  and  shown  in  evidence,  unless  the  facts  re- 
in the  English  courts  before  cited,  as  lied  upon  to  show  it  are  pleaded. 
well  as  by  several  in  our  sister  states,  Ward  v.  Deane,  (Supreme  Ct.)  32  N.  Y. 
and  in  which  the  distinction  aforesaid  St.  Rep.  270;  Blanchard  v.  Tulip,  32 
has  not  been  recognized,  but  the  gen-  Hun  (N.  Y.)638.  But  see  Anonymous, 
cral  principle  has  been  permitted  to  8  How.  Pr.  (N.  Y.  Supreme  Ct.)  434. 
prevail.*'  Williams  v.  Miner,  18  Conn.  Making  More  Definite  and  Certain.  —  It 
477.  has  been  held  that  mitigating  circum- 

1.  Iowa.  —  Mielenz    v,  Quasdorf,  68  stances  set  up  in  an  answer  in  an  action 

Iowa  726.  for  libel  are  not  a  defense  within  the 

JS^rw    York.  —  Cassidy   v.   Brooklyn  meaning  of  the  N,  Y.  Code,  section  160, 

Daily  Eagle,  138  N.  Y.  239;  Mitchell  v.  which  requires  a  pleading  to  be  made 

Cody,  6  Misc.  Rep.  (N.  Y.  Super.  Ct.)  definite  and  certain.     Where  the  pre- 

307;  Weed  r.  Bibbins,  32  Barb.  (N.  Y.)  cise  nature  of  the  defense  is  not  appar- 

315;    Blanchard  v.  Tulip,  32  Hun  (N.  ent,  such  allegations  are  to  be  regarded 

Y.)  638;  StefFen  v.  Schaefer,  (Supreme  as  a  mere  notice.     Maretzek  v,  Cauld- 

Ct.)  39  N.  Y.  St.  Rep.  796;  Hatch  v,  well,  19  Abb.  Pr.  (N.  Y.  Super.  Ct.)  35. 

Matthews,  9  Misc.  Rep.  (N.  Y.  Supreme  Tmth   of   Charge.  —  When    properly 

Ct.)  307,  affirmed  85  Hun  (N.  Y.)  522;  pleaded,  the  truth  of  the  alleged  de- 

Dolevin  v.  Wilder,  34  How.  Pr.  (N.  Y.  famatory  words  may  be  shown  in  miti- 

Saper.  Ct.)488;  Willover  v.  Hill,  72  N.  gation.     Weed  v.  Bibbins,  32  Barb.  (N. 

Y.  36;  Spooner  v.  Keeler,  51  N.  Y.  527;  Y.)  315. 

Bennett  v.  Matthews,  64  Barb.  (N.  Y.)  Belief  in  Truth  of  Words  Charged.  —  If 

410;  Kingsley  v,  Kingsley,  79  Hun  (N.  defendant  seeks  to  mitigate  damages 

Y.)  569:  Ward  v.  Deane,  (Supreme  Ct.)  by  the  fact  that  he  uttered  the  words 

10  N.  Y.  Supp.  421;  Blanchard  v.  Lewis,  complained  of  in  belief  of  their  truth, 

19  N.  Y.  Wkly.  Dij^.  45 ;  Calkins  z'.  Col-  the  complaint,  to  be   suflicient,  must 

burn,  (Supreme  Ct.)  10  N.  Y.  St.  Rep.  show  that  at  the  time  he  made  the 

778;  Wachter  e/.  Quenzer,  29  N.  Y.  547.  charge  he  knew  the  facts  and  circum- 

See  also  Brown  v,  Orvis,  6  How.  Pr.  stances    on   which   he   relies,   and   he 

(N.  Y.  Supreme  Ct.)  376;  Graham  v.  should  either  expressly  aver  that  such 

Stone,  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  facts  and  circumstances  induced  his  be- 

15.  lief  in  the  truth  of  the  charge  at  the 

Utah,  —  Fenstermaker     v.    Tribune  time  he  made  it,  or  that  they  carry  a 

Pub.  Co.,  13  Utah  532.  reasonable    presumption    that   he   be- 

Wisconsin.  —  Reiley    v,   Timme,    53  lieved    the    charge    true.     Dolevin   v. 

Wis.  63.     See  also  Eviston  v.  Cramer,  Wilder,  34  How.  Pr.  (N.  Y.  Super.  Ct.) 

S4  Wis.  322.  488. 

Contra.  —  Morey  v.  Morning  Journal  limitation  of  Bnle.  — While,  in  slan- 

Assoc.,  (Supreme  Ct.)  17  N.  Y.  St.  Rep.  der,   under  Wis.   Rev.   Stat.,   §  2678, 

a66.  mitigating  circumstances  not  pleaded 

Where  the  defendant  in  an  action  of  cannot  In  general  be  shown  by  affirma- 
libel  undertakes  to  allege  in  mitigation  tive  proof;  still,  where  plaintiff  has  put 
of  damages  that  he  had  given  a  suffi-  In  evidence  a  fact  not  pleaded  by  him, 
cient  reason  for  his  conduct,  such  tending  to  create  an  inference  of  ex- 
reason  should  be  stated  like  any  other  press  malice,  defendant  may  rebut  that 
fact  pleaded  in  mitigation.  Hatch  v.  inference  by  evidence  explanatory  of 
Matthews,  9  Misc.  Rep.  (N.  Y.  Supreme  such  fact.  Reiley  v,  Timme,  53  Wis. 
Ct.)  307.  63. 

Bad  Chftneter  of  Pliintiit — The  gen-  2.  McCoy  v.   McCoy,  106  Ind.  49a; 
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matters  by  way  of  mitigation  cannot  be  alleged  by  way  of 
answer.^  It  is  competent  evidence  under  the  general  denial.' 
The  common-law  rule  in  this  regard  is  not  affected  by  the  code.' 

XitigatiBg  CJrenmitonww  Bole  Itafanse.  —  There  is  some  conflict  of 
authority  as  to  whether  mitigating  circumstances  may  be  set  up 
alone  without  any  other  answer  constituting  a  defense.*  On 
principle  it  would  seem  that  this  should  not  be  permitted. 

AUeging  Tnifh.  —  An  answer  in  mitigation  should  not  allege  the 
truth  of  the  words  spoken.* 

3.  JuBtiflcation  —  a.  Necessity  of  Pleading  Matter.  —  If 

defendant  relies  on  the  truth  of  the  words  spoken  or  published, 
as  a  defense  to  the  action,  it  must  be  pleaded.  Evidence  of  the 
truth  of  the  charge  is  not  competent  under  the  general  issue,* 

Smith   V,   Rodecap,   5   Ind.    App.   78;  and  delivering  them  to  dealers,  that 

Swinney  v.  Nave,  22  Ind.  180;  Berry  the  requirements  of  the  business  pre- 

V,  Massey,  104  Ind.  486.  elude  examination  of   their  contents. 

It  is  not  necessary,  though  permitted  and  that  the  paper  in  question  was  so 

by  the  Indiana  Code,  to  answer  in  mit-  received  and  delivered  without  knowl- 

igation  of  damages  in  actions  of  slan-  edge  of  its  contents  and  without  express 

der.    Matter  in  mitigation  may  be  given  malice,  may  be  pleaded  as  a  partial 

under    an    answer     in     justification,  defense  in  mitigation  of  damages.     It 

O' Conner  v.  O' Conner,  27  Ind.  69.  does    not  appear  from    the   report  of 

1.  Shields  v.  Moore,  2  West.  L.  M.  this  decision  that  any  other  matter,  by 
(Ohio)  437.  way  of  defense,  was  set  up  in  the  an- 

2.  Mack  V,  McGary,  xo  Am.  L.  Rec.  swer. 

49;  Halstead  r.  Schempp,  6  Cine.  Wkly.  5.  Coe  v,  Griggs,  76  Mo.  619. 

L.  Bui.  271 ;  Shields  v,  Moore,  2  West.-  .    Where  the  alleged  slanderous  charge 

L.   M.   (Ohio)  437;    Blue  v.    Hoke,   3  consisted  in  calling  plaintiff  a  thief  and 

West.  L.M. (Ohio)  100;  Duval?'.  Davey,  a  robber,  defendant  may,  in  order  to 

32  Ohio  St.  604.  show  that  the  words  were  not  intended 

Partionlar  InsUne<w  of  Bad  Condnot.  to  be  used  in  a  slanderous  sense,  set  up 

—  In  an  action  of  slander  of  a  woman,  facts  and  circumstances    surrounding 

where  the  alleged   defamatory  words  the  parties  at  the  time  the  words  were 

imputed    to    her  a  want  of  chastity,  spoken.     Kidd  v.  Ward,  91  Iowa  371. 

specific  acts  of  sexual  intercourse  can-  Statiiigthat  Matter  Is  in  JfitigatJon.  ---^ 

not  be  given  in  evidence  for  any  pur-  It  seems  that  the   answer  setting  up 

pose  under  the  general  denial.     Duval  mitigating   circumstances    must   state 

V.  Davey,  32  Ohio  St.  604.  that  they  are  set    up    in   mitigation. 

8.  Blue  V.  Hoke,  3  West.  L.  M.  (Ohio)  Hager  v.  Tibbits,  2  Abb.  Pr.  N.  S.  (N. 

100.  y.  Supreme  Ct.)  97. 

4.  That  This  Cannot  Bo  Bono.  —  New-  6.  Alabama,  —  Douge   v,  Pearce,  13 

man  v.  Otto,  4  Sandf.  (N.  Y.)  669.     See  Ala.  127. 

also    Trimble    v.   Foster,   87   Mo.   49,  Connecticut.  —  Donaghue    v.    Gaffy, 

where  it  was  held  that  mitigating  cir-  54    Conn.    257;    Atwater  v.   Morning- 

cumstances    may  be    pleaded    in    an  News  Co.,  67  Conn.  504. 

action  for  slander  to  reduce  the  amount  Delaware,  —  Waggsta£f  v,  Ashton,  x 

of  damages,  but  not  to  defeat  the  action.  Harr.  (Del.)  503;  Parke  v,  Blackiston, 

That  This  dan  Bo  Dono. — Van  Ben-  3  Harr.  (Del.)  373;  Kinney  v.  Hosea,  3 

schoten  v.  Yaple,  13  How.  Pr.  (N.  Y.  Harr.  (Del.)  397;    Morris  v.  Barker,  4 

Supreme  Ct.)  97.     See  also  Hawk  v,  Harr.  (Del.)  520. 

American  News  Co.,  24  Civ.  Pro.  Rep.  Indiana.  —  Kelley  v.  Dillon,  5  Ind. 

(N.  Y.  C.  PI.)  255,  in  which  it  was  held  426;  Henson  v.  Veatch,  i  Blackf.  (Ind.^ 

that  in  an  action  against  a  news  com-  369;  Burke  v.  Miller,  6  Blackf.  (Ind.) 

pany  for  libel  in  selling  copies  of  a  155;  Abshire  v.  Cline,  3  Ind.  115. 

newspaper  containing  a  libelous  article,  Iowa.  — Forshee  v.  Abrams,  2  Iowa 

the  facts  that  defendant  is  engaged  in  571;  Beardsley  v,  Bridgman,  17  Iowa 

receiving  newspapers  from  publishers  290. 
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except  where  plaintiff  proves  the  speaking  of  words  not  laid  in 
the  declaration  tending  to  show  malice.  In  this  case  the  defend- 
ant may,  under  the  general  issue,  prove  those  words  to  be  true.* 
Proof  Gorroipondiiig  with  Floa.  —  No  matters  in  justification  not 
specially  set  up  in  the  plea  can  be  given  in  evidence.  The  proof 
must  correspond  strictly  with  the  plea.* 

Kentucky,  —  Samuel  v.   Bond,   Litt.  lar  facts  the  defendant  would  ofifer  to 

Sel.  Cas.  (Ky.)  158;  Eastland  v.  Cald-  prove;  if  the  plea  of  justification  is  put 

well,  2  Bibb  (Ky.)  24.  in,  the  law  does  not  permit  the  defend- 

Matne.  — Taylor  v.  Robinson,  29  Me.  ant  to  allege  generally  that  a  general 

323.  libelous  allegation  as  laid  in  the  decla- 

Maryland.  — Wagner  v,  Holbrunner,  ration  is  true,  but  requires  him  to  set 

7  Gill  (Md.)  296;  Padgett  z/.  Sweeting,  forth  the  particular  facts  which  justified 

65  Md.  406;  Hagan  v,  Hendry,  18  Md.  the  general  libelous  allegation,  so  as 

177.  to  aSord  the  defendant  a  fair  oppor* 

M€tsstuhusett5.  —  Bradley    v.   Heath,  tunity  to  contradict  the  plea  by  evi- 

12  Pick.  (Mass.)  166;  Com.  v.  Snelling,  dence  at  the  trial,  and  also  that  the- 
15  Pick.  (Mass.)  341;  Bodwell  v.  Swan,  court  may  see  whether  the  defendant 
3  Pick.  (Mass.)  376;  Alderman  v.  was  justified  in  what  he  published. 
French,  i  Pick.  (Mass.)  i.  Torrey  v.  Field,  10  Vt.  353;  Wachter  v^ 

Michigan.  —  Thompson  v.  Bowers,  i  Quenzer,  29  N.  Y.  547;  Fry  v,  Bennett, 

Dougl.  (Mich.)  321.  5  Sandf.  (N.  Y.)  54;  Sweeney  v.  Baker, 

Mississippi,  — Jarnigan  v,   Fleming,  13  W.  Va.  158. 

43  Miss.  710.  1.  Burke  v.  Miller,  6  Blackf.  (Ind.) 

Nevf  Hampshire.  —  Knight  v.  Foster,  155. 

39  N.  H.  576.  ».  White  v,  Chestro,  16  N.  Y.  Wkly. 

New  York. — Snyder  v.  Andrews,  6  Dig.   i86;    Bush  v,  Prosser,  13  Barb. 

Barb.  (N.  Y.)  43;   Tilson  r.  Clark,  45  (N.  Y.)  221;  Palmer  v.  Haight,  2  Barb. 

Barb.  (N.  Y.)i78;  Else  v.  Ferris,  Anth.  (N.  Y.)  210;  Kingsley  v.  Kingsley,  79. 

(N.  Y.)  23.  Hun  (N.  Y.)  569;  Seely  v.  Blair.  Wright 

Pennsylvania.  —  Frederitze  v.  Oden-  (Ohio)  683;  McNaughton  v.  Quay,  102 

walder,    2  Yeates  (Pa.)  243;    Kay  v.  Mich.   142;    Swartzel  v.  Dey,  3   Kan. 

Fredrigal,  3  Pa.  St.  221;  Updegrove  v,  244;  Downs  v.  Hawley,  112  Mass.  237; 

Zimmerman,  13  Pa.  St.  619.  Skinner  v.  Grant,  12  Vt.  456;  Gillis  v. 

South  Carolina.  —  Eagan  v.  Gantt,  i  Peck,  20  Conn.  228;  Lathan  v.  Beiry, 

McMull.  L.  (S.  Car.)  468.  i  Port.  (Ala.)  no. 

Tennessee.  —  Haws    v.     Stanford,    4  Ixifltanoes.  —  The    justification    of    a 

Sneed    (Tenn.)    520;    McCampbell    v.  slanderous  charge  of  forgery,  that  the 

Thomburgh,  3  Head  (Tenn.)  109;  Shir-  plaintiff  did  alter  a  note  by  adding  the 

ley  V.  Keathy,  4  Coldw.  (Tenn.)  29.  words  '*  with  use  and  interest,"  must 

United  States.  —  Barrows  v.  Carpen-  be  strictly  proved.     The  proof  that  he 

ter,  I  Cliff.  (U.  S.)  204.  added  either  of  the  words  "  with  use  " 

Vermont.  —  Barns  v.  Webb,  i  Tyler  or  "  with  interest  "  will  not  sustain  it. 

(Vt.)  17;  Torrey  v.  Field,  10  Vt.  353.  Seely  v.  Blair,  Wright  (Ohio)  683. 

Virginia.  —  Bourland  v.    Eidson,    8  In  an  action  for  slander  in  charging 

Gratt.  (Va.)  27.  plaintiff    with    dishonesty,    defendant 

West  Virginia.  —  Sweeney  v.  Baker,  cannot  give  evidence  of  specific  acts  of 

13  W.  Va.  158.  dishonesty  on  the  part  of  plaintiff  with- 
England.  —  Manning  v.  Clement,  7  out  having  set  that  up  in  his  answer. 

Bing.  362,  20  E.  C.  L.  161.  White  v.  Chestro,  16  N.  Y.  Wkly.  Dig. 

Canada.  —  Manitoba  Free  Press  Co.  186. 

V.  Martin,  21  Can.  Sup.  Ct.  Rep.  518.  Where  the  alleged  slanderous  charge 

Beuon  for  Bvle.  —  Truth  can  only  be  imputes  both  larceny  and  perjury  to 

established  by  proving  specific  facts  to  the  plaintiff,  and  the  defendant  justifies 

establish  a  general  allegation  libelous  as  to  the  charge  of  perjury  and  enters 

in  its  character;  and  if  they  could  be  a  general   denial  as  to  the  charge  of 

proven   under  the  general  plea  of  not  larceny,  evidence  to  show  the  larceny 

guilty,  the  plaintiff  would  be  surprised  is  inadmissible.    McNaughton  v.  Quay» 

at  the  trial,  not  knowing  what  particu-  102  Mich.  142. 
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b.  Requisites  of  Plea  — (i)  Precise  Charge  Must  Be  Justu 
fied,  —  The  plea  of  justification  must  be  pleaded  with  great  pre- 
cision and  certainty  of  averment,^  and  to  be  a  complete  defense 
the  justification  must  be  of  the  very  charge  which  it  is  attempted 
to  justify.*  It  is  not  permissible  to  set  up  a  charge  of  the  same 
general  nature,  but  distinct  as  to  the  particular  subject.'  "  There 
is  no  better  settled  point  in  slander  than  this :  the  plea  must 
justify  the  same  words  contained  in  the  declaration,  or  at  least  so 
many  pi  them  as  are  actionable.  It  is  not  enough  to  justify  the 
sentiment  contained  in  the  words."  * 


In  an  action  of  slander  charging 
plaintifiF  with  committing  perjury  be- 
fore the  grand  jury,  the  defendant  can- 
not, under  a  plea  of  justification,  prove 
the  perjury  of  the  plaintiff  on  an  appli- 
cation for  a  search  warrant,  although 
the  same  evidence  wl^ich  would  justify 
in  one  case  would  justify  in  the  other. 
Palmer  v.  Haight,  2  Barb.  (N.  Y.)  210. 

In  an  action  for  the  slander  of  a  phy- 
sician in  regard  to  his  profession,  it 
cannot  be  shown  in  justification  that 
his  method  of  treatment  was  improper, 
unless  this  matter  is  specially  pleaded. 
Kingsley  v.  Kingsley,  79  Hun  (N.  Y.) 

569. 

In  an  action  for  imputing  to  a  clergy- 
man these  words:  "  Mr.  S.  said  that 
the  blood  of  Christ  had  nothing  to  do 
with  our  salvation  more  than  the  blood 
of  a  hog,"  testimony  tending  to  prove 
that  the  plaintiff  denied  the  divinity  of 
Christ  and  the  doctrine  of  his  atone- 
ment, and  said  he  was  a  created  being, 
a  good  man  and  perfect,  bis  death  that 
of  a  martyr,  but  that  there  was  no 
more  virtue  in  his  blood  than  that  of 
any  creature,  is  not  admissible  in  jus- 
tification. Skinner  v.  Grant,  12  Vt. 
456. 

1.  Com.  V,  Snelling,  15  Pick.  (Mass.) 
341;  George  v.  Lemon,  19  Tex.  150; 
Orvis  V,  Dana,  i  Abb.  N.  Cas.  (N.  Y. 
C.  PI.)  268;  Jones  V,  Townsend,  2i 
Fla.  431. 

2.  Connecticut,  —  Stow  v.  Converse,  4 
Conn.  17. 

Florida. — Jones  v.  Townsend,  21 
Fla.  431. 

Georgia.  —  Richardson  v.  Roberts,  23 
Ga.  215;  Beggarly  v.  Craft,  31  Ga.  309. 

Illinois,  —  Lehning  v.  Hewett.  45  111. 

23. 

Indiana,  —  Buckner     v.    Spaulding, 

127  Ind.  229. 

Kentucky.  —  Eastland  v.  Caldwell,  2 

Bibb  (Ky.)  21;  Eastburn   v,  Stephens, 

Litt.  Sel.  Cas.  (Ky.)  82. 


Maine.  —  Ridley  v.  Perry,  16  Me.  21. 

New  Hampshire.  —  Pallet  v.  Sargent, 
36  N.  H.  496. 

New  York.  —  Ormsby  v.  Douglass,  3 
Abb.  Pr.  (N.  Y.  Super.  Ct.)407;  Saw- 
yer V.  Bennett,  22  Civ.  Pro.  Rep.  (N.  Y.) 
343,  (Supreme  Ct.)  49  N.  Y.  St.  Rep.  774: 
Daly  V.  Byrne,  i  Abb.  N.  Cas.  (N.  Y. 
Super.  Ct.)  150;  Andrews  v.  Vanduzer, 
II  Johns.  (N.  Y.)  38;  Skinner  v.  Powers, 

1  Wend.  (N.  Y.)  451;  Fero  v.  Ruscoe, 
4  N.  Y.  162. 

North  Carolina.  —  Sharpe  v.  Stephen- 
son, 12  Ired.  L.  (N.  Car.) 348;  Whitaker 
V,  Carter,  4  Ired.  L.  (N.  Car.)  461. 

Ohio.  —  Van  Ingen  v,  Newton,  i 
Disney  (Ohio)  482. 

Pennsylvania.  —  Frederitze  v.  Oden- 
walder,  2  Yeaies  (Pa.)  243;  Carothers 
V,  O'Brien,  29  Pa.  L.  J.  395. 

Vermont,  —  Skinner  v.  Grant,  12  Vt. 
456;  Holton  V.  Muzzy,  30  Vt.  376; 
Gregory  v.  Atkins,  42  Vt.  237;  Torrey 
V,  Field,  10  Vt.  408. 

United  States,  —  Evening  Post  Pub. 
Co.  V.  Voight,  38  U.  S.  A  pp.  394. 

8.  Stow  V,  Converse,  4  Conn.  17; 
Andrews   v.   Vanduzer,   11  Johns.  (N. 

Y.)  38. 

■  4.  Skinner  v.  Grant,  12  Vt.  462. 

ApplioationB  of  Bnle.  —  Where,  in  an 
action  of  slander,  the  plaintiff  declared 
that  the  defendant  had  said  of  the 
plaintiff  that  he  had  stolen  "  a  pot  and 
waiter,**  a  plea  in  justification,  that  the 
plaintiff  stole"  a  waistcoat  pattern,"  is 
not  admissible.      Eastland  v.  Caldwell, 

2  Bibb  (Ky.)  21. 

In  an  action  for  slander  in  charging 
the  plaintiff  with  adultery  with  one 
man,  an  answer  alleging  that  she  was 
guilty  of  adultery  with  another  man,  is 
bad.  Buckner  v,  Spaulding,  127  Ind. 
229. 

So,  in  an  action  of  slander  for 
charging  the  specific  offense  with  one 
A.,  at  a  particular  time  and  place,  the 
defendant  cannot  justify   by    showing 
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Jnitiljriiig  Sxaet  Words  Unnooeoiary.  —  It  is  not  necessary  to  justify 
the  exact  words  of  the  charge ;  it  will  be  sufficient  if  the  answer 
or  plea  justifies  the  whole  substance  of  the  declaration.*  But  if 
they  insinuate  some  further  charge  in  addition  to  the  main  impu- 
tation, or  imply  some  circumstance  substantially  aggravating  to 
the  main  imputation,  then  they  must  be  justified  as  well  as  the 
rest.* 

(2)  Admitting  Publication,  —  A  plea  of  justification  by  its 
nature  is  in  confession  and  avoidance,'  and  must  admit  the  pub- 
lication of  the  alleged  defamatory  words.*  The  charges  must  be 
directly  met,  and  not  argumentatively,  hypothetically,  or  by  way 
of  inference.*  When  the  defendant  places  himself  upon  the  broad 
ground  of  truth  in  the  charge  which  he  has  made,  the  speaking 
of  the  words  must  be  fully  and  distinctly  admitted.* 

(3)  Averring  Truth  of  Publication  —  (a)  Hooeuity  of  Avorment. — 
To  constitute  a  justification,  the  plea  or  answer  must  allege 
directly  and  distinctly  the  truth  of  the  defamatory  matter 
charged.''     Without  an  averment  of  their  truth  the  facts  detailed 

the  commission  of  such  offense  with    (N.  Y.)  57;  Goodman  v.  Robb,  41  Hun 

A.  at  another  time  and  place.     Sharpe    (N.  Y.)   606;    Williams  v.  McKee,  98 
V.Stephenson,  12  Ired.  L.  (N.  Car.)  348.     Tenn.  139;  Johnson  v.  Bradstreet  Go., 

In  an  action  for  libel,  where  the  com-  81  Ga.  428;    Atteberry  v,   Powell,  29 

plaint  alleged  that  defendant  charged  Mo.  429. 

plaintiff  (a  dramatic  author)  with  appro-  A  ^lea  of  justification  in  an  action 

priating  a  play  called  **  Flirtation;  "  for  libel  must  proceed  on  the  theory 

the  answer   alleging,  in  justification,  that  all  the  material  averments  of  the 

that  plaintiff  had  appropriated  a  play  complaint    are    admitted.      Over    v. 

called    *'  Mock    Marriage,"    must    be  Schiffling,  102  Ind.  191. 

stricken   out  as  irrelevant.     Daly   v,  5.  Fidler  ».  Delavan,  20  Wend.  (N. 

Byrne,  i  Abb.  N.  Cas.  (N.  Y.  Super.  Y.)  57;    Porter  v.  McCreedy,   i  Code 

Ct.)  150.  Rep.  N.  S.  (N.  Y.  C.  PI.)  88;  Goodman 

A  charge  of  theft  from  A.  is  not  jus-  v,  Robb,  41  Hun  (N.  Y.)  606;  Fenster- 

tified  by  a  plea  setting  up  a  theft  from  maker  v.  Tribune  Pub.  Co.,  12  Utah 

B.  Gardner  v.  Self,  15  Mo.  480.  439. 

A  plea  justifying  the  words  as  true.  In  an  action  of  slander,  defendant 

must  aver  the  truth  of  the  very  charge^  cannot  deny  that  he  uttered  the  defam- 

It  is  not  sufficient  to  plead  and  prove  atory  words  imputed  to  him,  and  then 

the  plaintiff  guilty  of  a  similar  offense,  suggest  hypothetically  that    if    he  did 

or  even  of  one  more  flagrant.     Torrey  he  uttered  them  in  reference  to  a  cer- 

V.  Field,  10  Vt.  408.  tain  contract,  etc.     He  must  admit  or 

1.  Barrows  v.  Carpenter,  i  Cliff.  (U.  deny,  or  set  up  new  matter  in  avoid- 
S.)  204;  Walford  r.  Herald  Printing,  ance.  Porter  v.  McCreedy,  i  Code 
etc.,  Co.,  133  Ind.  375;  Coe  v,  Griggs,  Rep.  N.  S.  (N.  Y.  C.  PI.)  88. 

76  Mo.  619.  6.  Folsom  v.  Brawn,  25  N.  H.  114. 

2.  Helsham  v.  Blackwood,  11  C.  B.  Bnle  the  Same  onder  the  CkKle.  —  *' The 
129,  73  E.  C.  L.  129.  rule  is  as  necessary  under  the  present 

3.  Gault  V,  Babbitt,  I  111.  App.  130.  system  as  it  was  under  the  old,  to  pre- 

4.  Van  Derveer  v,  Sutphin,  5  Ohio  vent  irrelevancy,  uncertainty,  and  use- 
St.  294;  Davis  V.  Mathews,  2  Ohio  257;  less  prolixity  in  pleading.  The  count 
Lewis  V.  Black,  27  Nfiss.  425;  Hanners  under  consideration  assumes  to  set  up 
V.  McClelland,  74  Iowa  318;  Samuel  v,  matter  in  avoidance  of  the  charge  in 
Eiond,  Litt.  Sel.  Cas.  (Ky.)  158;  Sterling  the  complaint,  but  it  does  not  confess 
V,  Adams,  3  Day  (Conn.) 411 ;  Folsom  the  charge."  Goodman  v,  Robb,  41 
V,  Brawn,   25   N.    H.   114;    Aniba^  v,  Hun  (N.  Y.)  606. 

Hunter,  6  How.  Pr.  (N.  Y.  Supreme        7.  Alderman     v.    French,     i     Pick. 
Ct.)  255;  Fidler  v.  Delavan,  20  Wend.    (Mass.)  i;    Com.  v,  Snelling,  15  Pick. 
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can  only  avail  in  mitigation  of  damages.* 

(b)  How  Truth  Should  Bo  Statod  —  aa.  In  General.  —  In  pleading  justi- 
fication it  will  not  be  sufficient  to  aver  generally  the  truth  of  the 

alleged  defamatory  matter.     If  the  charge  is  made  in  general 

terms,  the  particular  facts  relied  upon  as  constituting  the  charge 
must   be   set   forth    specifically.*    This   must   be   done   by  the 

(Mass.)  341 ;    Wachter  v.  Quenzer,  29  IVest  yirginia.  —  Sweeney  v.  Baker, 

N.  Y.  547;    Feely  v,  Jones,  79  Hun  (N.  13  W.  Va.  158. 

Y.)  18;    Thrall  v.  Smiley,  9  Cal.   529;  United  States.  —  Barrows  v.  Carpen- 

Folsom  V.  Brawn,  25   N.  H.  114;    Tor-  ter,  i  Cliflf.  (U.  S.)  209;  Kerr  v.  Force, 

rey    v.    Field,    10    Vt.   408;    Snow   v.  3  Cranch  (C.  C.)  8. 

Witcher,  9  Ired.  L.  (N.  Car.)  346.  England.  —  Zierenberg     v.     Labou- 

1,  Feely  v.  Jones,  79  Hun  (N.  Y.)  22;  chere,  (1893)  2  Q-   B-   183;  Baretto  v. 

Thrall  v.  Smiley,  9  Cal.  529;  Wachter  Pirie,  26  U.  C.  Q.  B.  468. 

V.  Quenzer,  2g  N.  Y.  547.  Afj^eatioiii  of  Bule. —  In  an  action 

%,  Arkansas. — Jones     v.    Cecil,     10  for  libel  for  charging  the  plaintiff  with 

Ark.  592.  certifying  a  lie,  a  plea  of  justification 

Connecticut.  —  Stow  v.    Converse,  4  should  set  out  the  particular  facts  of 

Conn.  17.  the  case,  that  the  plaintiff  may  be  pre- 

Illinois.  —  Sanford  v.  Gaddis,  13  111.  pared  to  meet  them.     Jones  v.  Cecil, 

329;    Brown  v.   Burnett,   10  111.  App.  zo  Ark.    592.     So   if    the   defamatory 

279.  charge  is  that  plaintiff  is  a  thief  or  a 

Indiana. — Johnson    v.    Stebbins,    5  murderer,  the  answer  alleging  the  truth 

Ind.  364;    Peterson  v.  Murray,  13  Ind.  should  state  the  facts  which  make  the 

App.  420;  Campbell  v.  Irwin,  146  Ind.  party  a  thief  or  a  murderer,  and  state 

68z.  that  they  exist.     Kuhn  v.  Young,  78 

Minnesota.  —  Dennis  v.  Johnson,  47  Tex.  344.     Where  the  libel  stated  was 

Minn.  56.  that     plaintiff,    an    impressario.    em- 

Mississippi. — Jarnigan  v.    Fleming,  ployed  his  critics  in  attacking,  in  cor- 

43  Miss.  710.  ru'pt  and    purchased  newspapers,   the 

Missouri.  —  Atteberry  v.  Powell,  29  females  of  his  company,  the  justifica- 

Mo.  429.  tion  should  set  out  the  critics  of  the 

New  York.  —  Fry  v.  Bennett,  5  females,  and  the  corrupted  newspapers, 
Sandf.  (N.  Y.)  69;  Anibal  c.  Hunter,  6  the  substance  of  the  articles  and  the 
How.  Pr.  (N.  Y.  Supreme  Ct.)  255;  time  and  place  of  their  publication. 
Billings  V.  Waller,  28  How.  Pr.  (N.  Y.  Fry  v.  Bennett,  5  Sandf.  (N.  Y.)  54. 
Supreme  Ct.)  97;  Knox  v.  Commercial  If  the  libel  charge  the  plaintiff  with  de- 
Agency,  40  Hun  (N.  Y.)  508;  Robinson  vising  slanderous  accusations  against 
V,  Hatch,  55  How.  Pr.  (N.  Y.  Supreme  a  person,  the  plea  in  justification  is 
Ct.)  55;  Van  Ness  v.  Hamilton,  19  defective  if  it  does  not  aver  that  the 
Johns.  (N.  Y.)  349;  McKane  v.  Brook-  plaintiff  did  devise  slanderous  accu- 
lyn  Citizen,  53  Hun  (N.  Y.)  132;  Van-  sations  against  him,  and  if  it  does  not 
wyck  V.  Guthrie,  4  Duer  (N.  Y.)  274;  set  forth  the  particular  accusations 
Ball  V.  Evening  Post  Pub.  Co.,  38  Hun  devised.  Kerr  v.  Force,  3  Cranch 
(N.  Y.)  11;  Buddington  v.  Davis,  6  (C.  C.)8.  In  an  action  for  a  slanderous 
How.  Pr.  (N.  Y.  Supreme  Ct.)  401;  charge  of  perjury  to  justify  as  follows- 
Tilson  V.  Clark,  45  Barb.  (N.  Y.)  178:  '*  The  defendant  avers  that  said  plain- 
Maretzek  v.  Cauldwell,  2  Robt.  (N.  Y.)  tiff  in  swearing  to  a  bill  of  complaint  in 
715;  Andrews  v.  Van  Duzer.  11  Johns,  the  chancery  court  at  Dresden,  against 
(N.  Y.)  38.  Samuel  Steele,  executor  of  John  Steele, 

South  Carolina.  —  Lawton  t/.  Hunt,  4  swore  falsely,  by  stating  in  said  bill 

Rich.  L.  (S.  Car.)  258.  that  said  estate  owed  nothing,   when 

Tennessee.  —  Nail     v.     Hill,      Peck  said   plaintiff    knew,   at    the  time  he 

(Tenn.)    325;     Steele    v.    Phillips,    10  swore  to  said  bill,  that  the  estate  was 

Humph.  (Tenn.)  461;  Cannon  v.  Phil-  indebted,'*  etc.     It  was  held  that  upon 

lips,  2  Sneed  (Tenn.)  185.  this    specification    the  court    properly 

Texas.  —  Kuhn   v.   Young,   78   Tex.  refused  to  hear  proof,  since  it  gave  to 

344.  the  plaintiff  no  information  of  the  in- 

Vermont.  —  Torrey  v.   Field,   10  Vt.  debtedness  to  be  proved ;  and  it  was                        , 

353.  further    held    that    the  fact   that    the 
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pleader  in  order  that  the  court  may  see  whether  the  defendant 
was  justified  in  speaking  the  words  complained  of,^  and  in  order 
that  the  plaintiff  may  know  precisely  what  he  has  to  meet  and 
be  prepared  for  it.* 

Multlplioity  of  Katter  —  Prolixity. —  It  is  is  not  even  an  excuse  for 
generality  in  a  plea  of  justification,  that  the  subject  comprehends 
multiplicity  of  matter  tending  to  prolixity.' 

The  De&nd&nt  Kiut  Stota  the  Sabftantial  Fftcti  which  constitute  the 
elements  of  the  charge,  but  when  this  condition  is  fairly  fulfilled 
he  has  done  all  that  the  law  requires  to  maintain  his  plea.* 

Where  the  DefEunatory  Charge  Ii  Iteetf  Speciiio,  it  has  been  held  sufficient 
to  allege  generally  that  the  charge  is  true.* 

plaintiff  took  issue  on  this  defective  nite  and  certain  by  stating  the  names 

plea  would  not  vary  the  case.     Steele  of  persons  defrauded  and  cheated,  the 

V.  PhiUips,  lo  Humph.  (Tenn.)  461.  times  when,  and  the  kinds  and  quanti- 

To    a    charge   of    publishing  these  ties  of  grain  and  flour  thus  dishonestly 

words : ' '  This  scoundrel  was  indicted  at,  taken  and  retained.     Billings  v.  Waller, 

etc.,  for  fraud,"  an  answer  setting  up  28  How.  Pr.  (N.  Y.  Supreme  Ct.)  97. 

that  plaintiff  had  been   indicted   and  1.  Torrey  v.  Field,  10  Vt.  353;  Mull 

arrested   for  conspiracy  to  cheat  and  v,  McKnight,  67  Ind.  538;  De  Armand 

defraud  is  insufficient,  for  it  does  not  v.  Armstrong,  37  Ind.  35;    Sunman  v. 

justify  the  charge  of  being  a  scoundrel.  Brewin,  52  Ind.  140;  Johnson  v.  Steb- 

Loveland    v.     Hosmer,   8     How.    Pr.  bins,  5  Ind.  364. 

(N.  Y.  Supreme  Ct.)  215.  2.  Fry  v,  Bennett,  5  Sandf.  (N.  Y.) 

In  an  action  by  a  female  for  slander-  69;  Jones  v,  Cecil,  10  Ark.  592. 

ous  words  containing  a  general  impu-  Tnis  is  necessary  in  order  that  an 

tation    of    whoredom,   an    answer    of  issue  either  of    law  or  fact  may  be 

justification  which  does  not  allege  any  found.     Atteberry  v.  Powell,  29   Mo. 

specific  act  of  whoredom  on  the  part  of  429;  Anibal  v.  Hunter,  6  How.  Pr.  (N. 

plaintiff,  but  alleges  that  she  is  of  noto-  Y.  Supreme  Ct.)  255. 

rious  bad  character  for  chastity,  and  8.  Van  Ness  v.  Hamilton,  19  Johns, 

that  the  words  charged  in   the  com-  (N.  Y.)  349. 

Slaint  are  true,  is  bad.  Sunman  v.  The  law  is  not  so  unreasonable  as  to 
Irewio,  52  Ind.  140.  expect  that  the  plaintiff,  in  such  case. 
An  answer  justifying  a  charge  of  shall  proceed  to  a  trial  prepared  to  ex- 
perjury  must  allege  facts  sufficient  to  plain  and  vindicate  every  action  of  his 
constitute  the  crime  of  perjury.  Dow-  life;  yet  this  he  must  be,  unless  the 
ney  v.  Dillon,  52  Ind.  442;  Tilson  z/.  defendant  shall  be  required  to  specify 
Clark,45Barb.  (N.  Y.)i78.  It  must  not  the  acts  which,  in  support  of  his  de- 
only  allege  that  the  plaintiff's  testimony  fense,  he  intends  to  impeach.  Nor,  In 
was  false,  but  that  it  was  wilfully  and  requiring  this,  does  tlie  law  impose 
corruptly  false.  Mitchell  v,  Borden,  8  any  hardship  upon  the  defendant.  If, 
Wend.  (N.  Y.)  570;  Gorton  v.  Keeler,  when  the  libel  was  published  or  slan- 
51  Barb.  (N.  Y.)  475;  Downey  v.  Dil-  der  uttered,  he  had  no  knowledge  or 
Ion,  52  Ind.  442.  And  the  answer  information  of  any  facts  that  could  be 
should  state  time,  place,  and  circum-  given  in  evidence  to  establish  its  truth 
stances  with  a  particularity  which  he  is  without  excuse,  and  is  justly 
would  show  on  its  face  that  an  offense  liable  to  the  penalty  of  damages;  and 
against  the  law  had  been  committed,  if  he  possesses  the  knowledge  or  infor- 
Tilson  V.  Clark,  45  Barb.  (N.  Y.)  178.  mation,  there  can  be  no  difficulty  in 
Xotlim  to  Malte  Kore  Beflnita  and  Cer-  his  stating  the  facts  which  he  believes 
tdn.  —  Where  the  justification  charged  to  be  true  and  expects  to  prove.  Fry 
plaintiff,  a  miller,  with  dishonesty  in  v.  Bennett,  5  Sandf.  (N.  Y.)  69. 
taking  tolls,  and  retaining  flour  which  4.  Barrows  v.  Carpenter,  i  Cliff.  (U. 
did  not  belong  to  him,  thus  defrauding.  S.)  209. 

and  cheating  his  custoiflers,  it  was  held  5.  Kingsley  v,  Kingsley,  79  Hun  (N. 

that  defendant  might  be  required,  by  Y.)  569;  Kuhn  «/.  Young,  78  Tex.  344; 

motion,  to  make  the  answer  more  defi-  Vanwyck  v.   Guthrie,   4  Duer  (N.  Y.) 
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JutUlMtioii  Mvft  Be  m  Sreed  m  Clutrfe.  —  So  a  justification  pleaded 
must  be  as  broad  as  the  charge  which  it  seeks  to  justify,  otherwise 
it  is  fatally  defective  as  a  justification.^  It  is  not  to  be  under- 
stood, however,  that  an  answer  in  justification  must  be  broad 
enough  to  embrace  every  slanderous  charge  stated  in  the  com- 
plaint. If  several  separate  and  distinct  publications  are  charged, 
the  defendant  may  justify  as  to  one  though  he  fail  as  to  the 

268,  affirmed  17   N.   Y.  loo;    Fenster-  McKane  v.  Brooklyn  Ciiizen,   53  Hun 

maker  ».  Tribune  Pub.  Co..  12  Utah  (N.  Y.)  132;  Robinson  r.  Hatch,  55  How. 

439;  Dever  V.  Clark,  44  Kan.  745;  Mc-  Pr.  (N.   Y.   Supreme  Ct.)   55;  Fero  v. 

I^ughlin  V,  Cowley,  127  Mass.  316.  Ruscoe,  4  N.  Y.  165;  Tilson  v.  Clark, 

1,  Arkansas. — Jones    v,     CccU,     10  45  Barb.  (N.  Y.)  178;  Crookshank  v. 

Ark.  592.  Gray,    20   Johns.    (N.    Y.)    344;    Ross 

ConrucHcut. — Stow    v.   Converse,   4  r.  Rouse,  i  Wend.  (N.  Y.)  475;  Steele  z/. 

Conn.  17.  Phillips,  10  Humph.  (Tenn.)  461;  Shep- 

Florida.  —  Jones    v.    Townsend,    21  ard  r.  Merrill,  13  Johns.  (N.  Y.)  475. 

Fla.  431.  Ohio.  —  Van   Derveer  v,   Sutphin,  5 

lUitwis.  —  Darling   v.  Banks,  14  111.  Ohio  St.  294;  Van  Ingen  v.  Newton,  i 

46.  Disney  (Ohio)  482. 

Indiana.  —  Mull     v.    McKnlght,    67  Pennsylvania.  —  Burford  v.  Wible,  32 

Ind.  538;  Walford  v.  Herald  Printing,  Pa.  St.  95. 

etc.,    Co.,    133     Ind.    372;     Hake     v.  Tennessee. — Shirley    v.     Keathy,    4 

Brames,  95  Ind.  161;  Swann  v.  Rary,  Coldw.  (Tenn.)  29. 

3  Blackf.  (Ind.)  298;  TuU  v.  David,  27  United  States.  —  Kerr    v.    Force.     3 

Ind.  377.  Cranch  (C.  C.)  8. 

Kentucky.  —  Eccles  v.  Shackleford,  i  Vermont.  —  Skinner  v.  Grant,  12  Vt. 

Litt.  (Ky.)  36.  462;  Torrey  v.  Field,  lo  Vt.  353. 

Michigan.  —  Atkinson      v.      Detroit  England.  —  Roberts    v.     Brown,    10 

Free  Press  Co.,  46  Mich.  347.  Bing.  519,  25  E.  C.  L.  224;  Weaver  ». 

Mississippi. — Jarnigan   v.  Fleming,  Lloyd,  2  B.  &  C.  678,  9  E.  C.  L.  217; 

43  Miss.  710.  Hilsden  v.  Mercer,  Cro.  Jac.  677. 

Missouri.  —  Nelson  v.  Musgrave,  10  ApplieatioiiB     of    Bnle  — JustiJicaHon 

Mo.  648.  Held  Insufficient,  — Charge  that  defend- 

Minnesota.  —  Thompson    v.   Pioneer  ant  had  been    actively  and  profitably 

Press  Co.,  37  Minn.  285.  engaged  in  smuggling  cu  a  business  j 

New  York,  —  Orvis  v.  Dana,  i  Abb.  justification  that  he  had  on  one  occa- 

N.  Cas.  (N.  Y.  C.  PI.)  268;  Kingsley  v.  sion  smuggled  goods.     Stilwell  v.  Bar- 

Kingsley,  79  Hun  (N.   Y.)  569;  Feely  ter,  19  Wend.  (N.  Y.)489. 

V.  Jones,  79  Hun  (M.  Y.)  18,  affirmed  Charge  that  plaintiff  had  trafficked  in 

151  N.  Y.  656;  Wachter  v.  Quenzer,  29  human  flesh;  justification  that  plaintiff 

N.  Y.  547;  Mattice  v.  Wilcox,  59  Hun  owned  and  had  two  slaves  in  his  family 

(N.   Y.)  620,   36   N.   Y.   St.  Rep.  914;  one  of  which  he  purchased  for  $200. 

Hathorn  v.  Congress  Spring  Co.,   44  Sterling  v.  Sherwood,  20  Johns.  (N.  Y.) 

Hun  (N.  Y.)  608;  Miller  v.  Donovan,  204. 

16  Misc.  Rep.  (N.  Y.  Supreme  Ct.)453;  Charge  that  plaintiff  had  lied,  three 

Lanpher  v.  Clark,  77  *Hun  (N.  Y.)  506;  sets  of  words  being  set  out;  justifica- 

Sawyer  v.  Bennett,  66  Hun  (N.  Y.)  626,  tion  that  plaintiff  had  lied  on  one  occa- 

49  N.   Y.   St.   Rep.  774;    Loveland  v.  sion.     Hake  v.  Brames,  95  Ind.  161. 

Hosmer,  8   How.   Pr.  (N.  Y.  Supreme  Charge  that  plaintiff  had  stolen  hogs: 

Ct.)2i5;  Stilwell  v.  Barter,  19  Wend,  justification    that    plaintiff  had  stolen 

fN.  Y.)489;  Skinner  v.  Powers,  I  Wend,  one  hog.     Swann   v.    Rary,   3   Blackf. 

(N.  Y.)  451;  Sterling  v.  Sherwood,  20  (Ind.)  298. 

Johns.  (N.  Y.)  204;  Fidler  v.  Delavan,  Charge      that      plaintiff      exhibited 

20  Wend.  (N.  Y.)  57;  C«oper  z/.  Barber,  marked   ignorance   in   his   profession; 

24  Wend.  (N.  Y.)  107;  Andrews  v.  Van-  justification  that  plaintiff  was  Ignorant 

duzer,  11  Johns.  (N.  Y.)  38;  Mitchell  v.  on  a  particular  topic  or  in  a  particular 

Borden,  8  Wend.  (N.  Y.)  570;  Curtis  case.     Van  In^n  v.  Newton,  I  Disney 

V.  Perkins,  66  Barb.  (N.  Y.)  610;  Ben-  (Ohio)  482. 

nett  t/.  Matthews,  64  Barb.  (N.  Y.)  410;  Charge  that  plaintiff  stole  a  horse; 
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others.*  The  part  justified  must,  however,  be  distinct  and  sever- 
able from  the  rest,  and  must  be  the  precise  charge,  and  the  whole 
of  the  precise  charge.*  So  it  is  not  necessary  to  justify  words 
which  are  not  actionable.'  If  epithets  or  terms  of  abuse  are  used 
which  do  not  add  to  or  sustain  the  charge  they  need  not  be  jus- 
tified.* While  it  is  necessary  that  the  answer  or  plea  be  as  broad  as 
the  charge,  it  need  not  and  should  not  go  further  than  the  charge.* 
This  would  only  lead  to  prolixity  which  should  be  avoided  since 
it  tends  to  confuse  and  embarrass  the  issue  and  the  trial.® 

b6.  Justifying  in  Sense  Imputed  by  Innuendo.  —  A  plea  or  answer 
relying  upon  the  truth  of  the  alleged  defamation  must  aver  that  the 
words  were  true  in  the  sense  imputed  to  them  by  the  innuendo,^ 

jastification  that  plaintifi  took  the  horse  8.  Clarke  v,  Taylor,  2  Blng.  N.  Cas. 

by  a  mere  trespass.     See  Fero  v,  Rus-  654,  29  E.  C.  L.  445;  Skinner  v.  Grant, 

coe,  4  N.  Y.  165.  12  Vt.  456. 

Justification  Held  Sufficient, — Where  4,  Edwards  z^.  Bell,  I  Bing.  403,  8 
a  declaration  for  slander  is  general,  E.  C.  L.  568;  Morrison  v.  Harmer,  3 
charging  the  defendant  with  having  Bing.  N.  Cas.  759,  32  E.  C.  L.  320. 
saidoftheplaintiff,**  he  swore  falsely,"  In  Cooper  v.  Lawson,  8  Ad.  &  El. 
without  reference  to  any  judicial  pro-  746,  35  E.  C.  L,  514,  it  is  said  that  "  it 
ceeding  in  which  an  oath  could  have  would  be  extravagant  to  say  that  in 
been  lawfully  administered,  a  plea  of  cases  of  libel  every  comment  upon  facts 
justification  pointing  the  plaintiff  to  the  requires  a  justification.  But  a  corn- 
time,  place,  and  occasion  of  his  false  ment  may  introduce  independent  facts, 
swearing,  and  alleging  the  truth  of  the  a  justification  of  which  is  necessary,  or 
words  spoken,  will  be  good.  Sanford  it  may  be  the  mere  shadow  of  a  previ- 
».  Gaddis,  13  111.  329.  ous  imputation.*'     See  Lefroy  v,  Burn- 

A  plea  in  justification,  that  plaintiff  side,  4  L.  R.  Ir.  556. 

had  had  sexual  intercourse  with  her  5.  Fidler  v,  Delavan,  20  Wend.  (N. 

brother,  is  suflficient  to  cover  the  charge  Y.)  57;  Sanford  t^.  Gaddis,  13  111.  329; 

that  she  had  had  such  intercourse,  and  Walford  v.  Herald  Printing,  etc.,  Co., 

that    pregnancy    resulted    therefrom.  133  Ind.  372;  Holmes  «/.  Jones,  50  Hun 

Edwards  v.  Knapp,  97  Mo.  432.  (N.  Y.)  345. 

1.  Lanpher  v.  Clark,  149  N.  Y.  472;  Where  an  averment  in  a  petition  was 
Holmes  v.  Jones,  121  N.  Y.  461 ;  Fero  that  false  and  slanderous  words  were 
V,  Ruscoe,  4  N.  Y.  165;  Churchill  v.  spoken  in  reference  to  certain  timber 
Hunt,  2  B.  &  Aid.  685;  Torrey  v.  Field,  which  the  defendant  accused  the  plain- 
10  Vt.  353;  M*Gregor  v,  Gregory,  ii  tiflf  of  stealing,  and  the  answer  admit- 
M.  &  W.  287.  ted  and  justified  as  to  that,  and  further 

Variaiiee.  —  In  an  action  for  libel  the  stated    that    plaintiff    had    committed 

defendant  may  plead  to  a  part,  defi-  other  larcenies  alleging  that  the  inten- 

nitely  pointing  it  out;    but  if  he  at-  tion  of  the  defendant  at  the  time  of 

tempts  to  recite  the  writing  wholly  or  speaking  the  words  charged  was  to  em- 

in  part,  in  hcec  verba^  and  there  is  the  brace  them  all,  it  was  held  that  all  that 

omission  or    substitution  or  addition  part  of  the  answer  which  attempted  to 

of  a  single  word,  there  is  a  variance,  do  something  more  than  meet  the  issue 

and  the  plea  is  ill.     Torrey  v.  Field,  lo  tendered  by  the  petition,  should  have 

Vt.  353.  been  stricken  out.     Houston  v.  Lane, 

2.  Jones  v,  Greeley,  25  Fla.  629.  39  Mo.  495. 

A  plea  in  justification  relating  to  cer-  6.  Fidler  v,  Delevan,  20  Wend.  (N. 

tain  parts  of  a  publication  alleged  to  be  Y.)  57. 

libelous  is  insufficient  on  demurrer,  if  7.  Downey  v,   Dillon,   52   Ind.  442; 

not  pleaded  specifically  as  a  partial  de-  Jones  r.  Townsend,  21  Fla.  431;  Van 

fense  or  in    mitigation    of    damages.  Derveer  v,   Sutphin,   5   Ohio  St!  293; 

Sawyer  w.  Bennett,  22  Civ.  Pro.  Rep.  Gage  v.  Robin^n,  12  Ohio  251 ;  Mitch- 

(N.  Y.)  343,  (Supreme  Ct.)  49  N.  Y.  St.  ell   v,   Borden,  8   Wend.  (N.  Y.)   570- 

Rep.  774.  Fidler  v.  Delavan,  20  Wend.  (N.  Y.)  57; 
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if  the  innuendoes  explain  it  fairly,^  for  the  innuendo  is  ad^ 
mitted  by  the  plea.*  Where  the  words  charged  are  ambigu- 
ous, and  are  actionable  by  force  of  the  meaning  assigned  to  them 
in  the  innuendo,  it  is  not  sufficient  for  the  defendant  to  justify 
the  very  words  merely,  but  he  must  justify  them  in  the  sense 
alleged  in  the  declaration.' 
r.  Withdrawing  Plea  of  Justification.  —  It  has  been 

held  that  a  plea  of  justification  may  be  withdrawn  before  the 
commencement  of  the  trial,^  but  its  withdrawal  cannot  be  per- 
mitted after  the  evidence  is  closed.* 

Sharpe  v.  Stephenson,  12  I  red.  L.  (N.  and    favors    from     leading    litigants 

Car.)  348;  Snow  v,  Witchcr,  9  Ired.  L.  [meaning  thereby  that  the  plaintiff  was 

(N.  Car.)  346;  Royce  V.  Maloney,  57  Vt.  guilty  of  bribery  in  his  said  oflSce],*' 

325;  Nott  V.  Stoddard,  38  Vt.  25;  Ames  etc    The  plea  justified  the  words  as 

V.  Hazard,  8  R.  I.  143;  Kerr  &.  Force,  true,  with  proper  particulars,  btit  was 

3  Cranch  (C.  C.)  8 ;  Biggs  v.  Great  East-  silent  as  to  the  meaning  imputed  by  the 

em  R.  Co.,  18  L.  T.  482;  Edsall  v.  Rus-  innuendo.     It  was  held  that  the  words, 

sell,    2    Dowl.    N.    S.    641.      Compare  aided  by  certain  facts  alleged  in  the 

Kingsley  v,  Kingsley,  79  Hun  (N.  Y.)  plea,  were  susceptible  of  the  meaning 

569,' where  it  was  said  that  indetermin-  given  them  in  the  innuendo,  and  that 

ing  whether  the  answer  in  its  allega-  the  plea  was  ill.     Royce  v,  Maloney, 

tions  is  sufficiently  broad,  the  statement  57  Vt.  325,  citing  Nott  v.  Stoddard,  38 

In  the  innuendo  of  the  character  of  the  Vt.  25. 

charge  does  not  control  it.  When    any    circumstance    is  stated 

When  a  libel  is  justified  generally  the  which  is  descriptive  of  and  identifies 

doctrine  is  well  settled  that  so  far  as  the  the  offense  charged,  it  must  be  averred 

justification  is  concerned,  it  is  justified  and  proved  for  Uie  purpose  of  showing 

as  applied  or  explained  by  the  innuen-  that  it  is  the  same  offense.    Sharpe  v. 

does,  and  therefore  there  is  no  justifica-  Stephenson,  12  Ired.  L.  (N.  Car.)  348. 
tion  made  out  by  the  evidence  unless        In  an   action   for   libel,   if  plaintiff 

the  facts  are  proven  true  as  alleged  in  avers    that    the    words    amount  to   a 

the  declaration,  and  with  the  meaning  charge  of  forgery,  and  if  the  words  un- 

there  averred,  unless  with  the  aid  of  der  the  statutes  stated  in  the  declara- 

the  colloquium  such  meaning  is  repug-  tion  are  capable  of  that  construction, 

nant.     Atkinson  v,  Detroit  Free  Press  the  defendant,  if  he  would  justify,  must 

Co.,  46  Mich.  347.  in  his  plea  justify  the  words  to  that 

1.  Ames  V.  Hazard,  8  R.  I.  143.  extent,  and  show  in  his  plea  a  clear 

2.  Fidler  v.  Delavan,  20  Wend.  (N.  case    of    forgery.     Kerr    v.    Force,    3 
Y.)  57.  Cranch  (C.  C.)  8. 

3.  Nott  V.  Stoddard,  38  Vt.  25.  Where  there  are  separate  and  distinct 
While  the  defendant  is  not  bound  to    charges  in  the  same  libel,  it  is  permis- 

justify  any  forced  construction  made  sible  in  the  same  plea  or    notice    to 

by  way'of  innuendo  upon  the  language  plead  the  general  issue  as  to  a  part  and 

of  the  publication,  he  is  bound  to  more  justify  as  to  the  other  charges,  yet  it  is 

than  a  mere  literal  justification;    he  essential  that  a  plea  or  notice  should 

must  justify  the  substance  of  the  pub-  substantially  answer  the  whole  count 

lication,  its  character  and  its  imputa-  in  a  ground  of  action  declared  on.    Van 

tions,  and  he  must  justify  in  the  sense  Derveer  v.  Sutphin,  5  Ohio  St.  293. 

in  which  the  innuendoes  explain  it,  if  4.  Vanpelt  v.  Whitlock,  5  N.  J.  L, 

they  explain  it  fairly.    Ames  v,  Haz-  933. 

ard,  8  R.  I.  143.  6.  Lea  v.  Robertson,  i  Stew.  (Ala.) 

AppUeatioii  of  Bnle. — The    plaintiff  138;  Spencer  v.  McMasters,  16  111.  405. 

set  forth  in  his  declaration  for  libel  that  In  this  last  case  the  court  said:  "  The 

he  was  chief  judge  of  the  Supreme  defendant  filed  a    plea,   averring  the 

Court,  and    that  the  defendant  pub-  truth  of  the  slanderous  charges  con- 

lished   of   and  concerning  his  official  tained  in  plaintiff's  declaration,  filed  his 

conduct  in  said  office,  etc. :  "  He  [mean-  affidavit,  averring  the  truth  of  his  plea, 

log  the  plaintiff]  has  received  presents  and  obtained  a  continuance  of  the  case. 
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d.  Notice  of  Justification.  —  In  jurisdictions  where  it  is 
permissible  to  give  notice  under  the  general  issue,  instead  of 
pleading  it  specially,  a  notice  need  not  partake  of  the  form  and 
strict  technicality  of  a  plea,  but  it  must  nevertheless  be  the  same 
in  substance  and  effect ;  it  must  be  as  precise  and  certain  as  a 
special  plea  or  justification,  and  must  contain  all  the  facts  neces- 
sary to  be  stated  in  such  plea.*  Where  the  libel  declared  on 
contains  multiplicity  of  matter,  general  averments  of  the  truth 
of  the  publication,  in  order  to  avoid  prolixity  of  pleading,  are 
not  admissible ;  the  particular  acts  done  on  which  the  defendant 
relies  as  constituting  the  charge,  must  be  set  out.'  Like  a  spe* 
cial  plea  of  justification,  it  must  aver  the  truth  of  the  material 
and  substantial  charges,  or  of  each  substantial  and  libelous  charge, 
in  language  as  broad  as  the  charge,  in  its  full  and  legal  sense ; 
and  although,  where  there  are  separate  and  distinct  charges  in 
the  same  libel,  it  is  permissible  in  the  same  plea  or  notice  to 

He  made  no  attempt,  on  the  trial,  to  actions  of  slander;  and  it  is  not  re- 
make good  his  pretended  justification;  quisite  that  such  notice  should  contain 
and,  indeed,  it  would  be  difficult,  from  the  substance  of  a  special  plea,  or  that 
the  nature  of  the  charges,  to  believe  he  the  matter  in  it  should  be  such  as,  if 
ever  expected  to  prove  them.  His  plea  pleaded,  would  be  good  on  general  de- 
had  done  all  the  harm  it  was,  perhaps,  murrer;  butii  is  sufficient  if  it  "  briefly 
intended  to  accomplish,  and  then  the  state  the  precise  nature  of  the  matter 
defendant  moved  for  leave  to  withdraw  of  defense.*^  Cresinger  v.  Reed,  25 
it  from  the  files,  thereby  depriving  the  Mich.  450;  Rosenbury  v,  Angell, 
plaintiffs  from  using  it  as  they  had  a  6  Mich.  508;  McHardy  v.  Wadsworth, 
right  to  do,  before  the  jury."  8  Mich.   349;    Browne    v.    Moore.   32 

1.  Fowler  «r.  Colton,  i  Pin.  (Wis.)  331;  Mich.  257;  Farmers'  Mut.  F.  Ins.  Co.  v. 

Woodbeck   ».  Keller,  6  Cow.  (N.  Y.)  Crampton,  43Mich.  421.    Nevertheless, 

118;  Shepard  v.  Merrill,  13  Johns.  (N.  if  the  plea  put  in  issue  plaintiff's  gen* 

Y.)  475;  Mitchell  v,  Borden,  8  Wend,  eral  character  for  probity,  a  notice  of 

(N.  Y.)  570;  Bissell  v.  Cornell,  24  Wend,  general  character  for  probity  in  a  notice 

(N.  Y.)  354"  Powers  v,  Presgroves,  38  of  justification  should  be  special,  so  as 

Miss.  227;  Brickett  v,  Davis,  21  Pick,  to  inform  the  plaintiff  of  what  he  has 

(Mass.)  404;   Van  Derveer  z'.  Sutphin,  to  meet.    Wheaton  v.  Beecher,  79  Mich. 

5  Ohio  St.  293;  Gregory  v,  Atkins,  42  443.     H  the  notice  contains  no  specific 

Vt.  237;  Rigden  v,  Wolcott,  6  Gill  &  J.  averments,   but  was  confined    to   the 

(Md.)  413.  statements  in  the  libel,  other  acts  not 

lutaiieet. — A  notice  that  '*  the  de-  mentioned  in  the  libel,  and  not  justi- 

fendant  will  prove  the    truth  of  the  fied,   will  be    proved  in  justification, 

words  complained  of,"  is  insufficient.  Bourreseau  v,  Detroit  Evening  Journal 

Powers  V.  Presgroves,  38  Miss.  227.    So  Co.,  63  Mich.  425. 

in  slander  for  chatging  plaintiff  with  Amendment  of  Hotioe.  —  The  refusal 

having  sworn  falsely,  if  the  defendant  of  the  court  to  allow  a  notice  to  be 

intends  to  justify  under  a  notice  sub-  amended  at  the  trial  is  not  error;  the 

joined  to  his  plea,  he  must  give  notice  statute  of  amendments  is  not  obliga- 

that  he  will  prove  not  only  that  the  de-  tory  on  the  courts,  bat  gives  them  the 

fendant    swore    falsely,    but    that    he  discretion  to  allow  or  disallow  amend- 

swore    wilfully    or    corruptly    false,  ments,  and  the  allowance  or  disallow- 

Mitchell  V.  Borden,  S  Wend.  (N.  Y.)  570.  ^nce  of  amendments,   resting  in   the 

Bnle  in  jftchlgim.  —  The  Michigan  discretion  of  the  court,  is  not  the  sub- 
statutes  relating  to  notices  of  special  ject  of  error.  Fowler  v.  Colton,  i  Pin. 
matter  of  defense  to  be  annexed  to  the  (Wis.)  331. 

plea  of  the  general  issue  make  no  dis-  2.  Van  Derveer  v,  Sutphin,  5  Ohio  St. 

tinction    between    different    kinds    of  293;    Bissell  v.  Cornell,  24  Wend.  (N. 

action,  and  apply  to   justification    in  Y.)354. 

87  Volume  XHI. 


PlM  or  Annrsr.  LIBEL  AND  SLANDER.         Wordi  of  Anothor. 

plead  the  general  issue  as  to  a  part  and  justify  as  to  the  other 
charges,  yet  it  is  essential  that  a  plea  or  notice  should  substan- 
tially answer  the  whole  count  or  ground  of  action  declared  on.* 

4.  Privilege.  —  It  seems  that  at  common  law  a  just  occasion  or 
an  authorized  motive  for  speaking  or  writing  may  be  given  in 
evidence  under  the  general  issue,  or  may  be  specially  pleaded.* 
But  under  the  code,  and  in  some  jurisdictions  under  special  stat- 
utes, privilege  must  be  specially  pleaded.* 

Tlie  Plea  Should  Allogo  that  the  defendant  made  the  communication 
on  a  lawful  occasion,  believing  it  to  be  true,  and  without  malice,, 
or  at  least  bona  fide, ^ 

Demurrer.  —  The  defense  of  privilege  cannot  be  raised  on. 
demurrer.* 

5.  Bepeating  Words  of  Another.  —  The  defense,  if  such  it  may 
be  termed,  that  plaintiff  merely  repeated  the  words  of  another, 
is  not  admissible  under  the  general  issue,  but  must  be  specially 
pleaded;*  and  to  be  available  the  plea  must  set  out  the  name  of 
the  person  by  whom  interrogated,  the  name  of  the  person  utter- 
ing the  words,  the  precise  words  used,  the  occasion  on  which  the 

1.  Van  Derveer  v,  Sutphin,  5  Ohio  St.  fair  comment  upon  the  plaintiff's  con- 
293.  duct  on  the  occasion  therein  referred 

2.  Hagan   v,   Hendry,    18    Md.    191  to.     Clinton  v.  Henderson,  13  Ir.  C.  L. 
[citing  O'Brien  v.  Clement,  15  M.  &  W.  Rep.,  appendix  xliii.  e. 

435;    Lillie  V,  Price,  5  Ad.  &  El.  645,  HypotiLotical  Statement.  —  In  a  plea  of 

31  E.  C.  L.  404];  Fairman  v,  Ives,  i  D.  privilege  in  an  action  for  slander,  it 

&  R.  252;  Lewis  V,  Levy,  4  Jur.  N.  S.  has  been   held   that   the    speaking  of 

970;      Hackett    v.    Brown,    2    Heisk.  defamatory   words   need    not    be    ex- 

(Tenn.)  272;  Bradley  v.  Heath,  12  Pick,  pressly  admitted,  but  may  be  put  hypo- 

(Mass.)    163;    Jackson   v.  Stetson,    15  thetically.    Jones  v.  Forehand,  89  Ga. 

Mass.  48.  520. 

8.  Hawkins?/.  Globe  Printing  Co.,  10  This  style  of  pleading  is  very  gen- 
Mo.  App.  174:  Hess  V.  Sparks,  44  Kan.  erally  condemned,  and  it  is  probable 
470;  Goodwin  v.  Daniels,  7  Allen  that  a  plea  or  privilege  couched  in  this 
(Mass.)  61;  Come rford  f/.  West  End  St.  form  would  not  be  good  except  in 
R.  Co.,  164  Mass.  15;  Harper  V.  Har-  g^'grWa. 
per,  10  Bush  (Ky.)  455.  "Wnat  Is  Admitted  by  Aniwer.  —  An 

4.  Smith   V.   Thomas,    2    Scott    546;  answer  setting  up  that  a  publication 

O'Donaghue  v,   M 'Govern,  23  Wend,  was  privileged  admits  that  it  referred 

N.   Y.)  26.     See  Fresh   v.   Cutter,    73  to   plaintiff.      Youmans    v.    Paine,   86 
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d.  87,  where  it  was  held  that  a  plea  Hun  (N.  Y.)  479. 

merely  setting  up  that  the  defendant  Plea    Held    SnAeieiLt.  —  An    answer 

spoke  the  words  to  one  who  was  about  alleging  that  the  publication  was  in  the 

to  employ  plaintiff  and  in  the  bo9ut  fide  dona  fidf  dischairge  oi  the  writer's  duty, 

performance  of  a  duty,  without  malice,  **  without  any  malice  or  intent  to  injure 

and  with  an  honest  belief  in  their  truth,  the  plaintiff,  and  in  no  other  manner 

is   not    sufficiently   specific.      Compare  whatsoever,"    is  sufficient.     It  is   not 

Robinson  v.  Hatch,  55  How.  Pr.  (N.  Y.  necessary  to  allege,  in  addition  thereto, 

Supreme  Ct.)  55,    where   it    was  held  that  defendant  believed  in  the  truth  of 

that  when  the  words  alleged  are  action-  the   published   matter.      McKnighl    v, 

able  per  se,  the   defense  of  privileged  Hasbrouck,  17  R.  I.  70. 

communication  need  not  contain  a  de-  5.  Tiepke  v.  Times  Pub.  Co.,  (R.  I. 

nial  of  malice,  even   though  the  com-  1897)  37    Atl.    Rep.    1031;    Cooper  v, 

plaint  unnecessarily  alleges  malice.  Stone,  24  Wend.  (N.  Y.)  434. 

A    defense    of  fair  comment    must  6.  Young  v.  Slemons,  Wright  (OhloX 

allege  the  publication  to  have  been  a  124. 
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words  were  repeated,  and  that  the  defendant  believed  them  to 
be  true.^ 

6.  Set-off  and  Coimterelaint  —  It  is  not  permissible  to  set  off  one 
libel  or  slander  against  another.^  The  damages  claimed  by  one 
party  are  unconnected  with  those  of  another.^  So,  in  an  action 
for  damages  for  an  assault  and  battery,  defendant  cannot  counter- 
claim the  libel  published  by  the  plaintiff  of  and  concerning  the 
defendant.* 

7.  Joinder  of  Defenses  —  General  iMoe  or  General  Denial  and  Jnstiiloatlon. 
—  Where  the  words  charged  are  divisible  without  materially 
changing  the  sense  of  the  words,  or  constitute  two  distinct  charges 
of  slander,  defendant  may  justify  one  and  rely  on  the  general 
issue  in  defense  of  the  other.*  So,  according  to  some  decisions, 
both  in  jurisdictions  where  there  are  statutory  provisions  govern- 
ing the  practice  and  in  jurisdictions  where  the  practice  is  not 
affected  by  statute,  a  plea  of  the  general  issue  may  be  joined 
with  a  plea  of  justification.*  According  to  other  decisions  the 
general  issue  and  a  plea  of  justification  are  inconsistent  and 
should  not  be  joined.''  Under  the  code  the  decisions  on  this 
question  are  also  conflicting,  and  this  conflict  is  partly  because 
of  the  different  wording  of  the  statutes  and  partly  because  of  the 
contrariety  of  opinion  as  to  whether  these  defenses  are  incon- 
sistent.®     Although  some  decisions  take  the  view  that   these 

1.  Larkins  v.  Tarter,  3  Sneed  (Tenn.)  8.  Keene  v,  Relf,  11  La.  309. 

681;  Skinner  v.  Grant,  I2  Vt.  456.  4.  Macdougallz^.  Maguire,35  Cal.274. 

This  defense,  even  when  properly  5.  Nott  v,  Stoddard,  38  Vt.  25. 
pleaded,  is  not  a  justification  of  itself,  Where  the  general  issue  is  pleaded 
but  the  occasion  on  which  the  words  with  notice  that  defendant  will  show 
were  repeated  must  be  such  as  the  law  the  truth  of  a  part  of  the  alleged  de- 
regards  fit  and  proper,  or  the  plaintiff  famatory  matter,  he  may  deny  a  part 
will  recover,  the  words  repeated  being  under  the  plea  and  justify  a  part  under 
untrue.  Larkins  v.  Tarter,  3  Sneed  the  notice  that  the  parts  may  be  di- 
(Tenn.)68i.  visible.     Cloidtz^.  Wallace,  56  111.  App. 

A  plea  to  a  declaration  in  slander,  389. 
that  the  defendant  had  barely  stated  6.  Murphy  v.  Carter,  i  Utah  17; 
that  he  had  been  informed  thus  and  Peters  v.  Ulmer,  74  Pa.  St.  402;  Whit- 
thus  of  the  plaintiff  by  another,  is  not  aker  v.  Freeman,  i  Dev.  L.  (N.  Car.) 
sufficient  without  averring  that  such  271;  Pope  v.  Welsh,  18  Ala.  631; 
person  had  in  fact  made  the  statement.  Wright  v,  Lindsay,  20  Ala.  428;  Pay- 
Robinson  ».  Harvey,  5  T.  B.  Mon.  son  v,  Macomber,  3  Allen  (Mass.)  69; 
(Ky.)  519.  Miller  v,  Graham,  i  Brev.  (S.  Car.)  283; 

S.  Scely  V,  Cole,  Wrfght  (Ohio)  681;  Kelly  v.  Craig,  9  Humph.  (Tenn.)  215. 

Battell  V,  Wallace,  30  Fed.   Rep.  229;  When  the  general  issue  and  a  justi- 

Chaffin  V.  Lynch,  83  Va.   106;  Fellet-  fication  are  pleaded  in  defense  to  an 

man  v.  Dolan,  7  Abb.  Pr.  (N.  Y.  C.  PI.)  action  of  slander,  the  jury  are  not  to 

595,  note;  Bourlandz'.  Eidson,  8  Gratt.  consider  the  latter  plea  if  they  find  the 

(Va.)  27;  Keene  v.  Relf,  11  La.  309.  former  to  be   true.     Sumner  v.   Ship- 

The  fact  that  the  publication,  though  man,  65  N.  Car.  623. 

false,  was  an  honest  effort  to  repel  an  7.  Harrison  v,  Jurgielewiez,  28  La. 

accusation  made  by  the  plaintiff  against  Ann.  238;    Williams  v,  McManus,  38 

the  defendant,  is  a  mitigating  circum-  La.  Ann.   161;    Miller  v,  Roy,  10  La. 

stance.     Shattuc  v,  McArthur,  29  Fed.  Ann.  231. 

Rep.    136.       To  the  same  effect,    see  8.  That    Thion    DetaiMt    Oaanot    B» 

Davis  V,  Griffith,  4  Gill  &  J.  (Md.)  342.  Joined.  —  Rooney  v.  Tiemey.   82  Ky. 
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defenses  are  inconsistent,  it  is  apprehended  that  they  are  not 
necessarily  so.*  Defenses  are  inconsistent  only  when  one  neces- 
sarily disproves  the  other,  and  not  when  both  can  be  proved.' 
These  defenses,  if  joined,  should  be  stated  separately  and  not 
mingled  in  one  count  or  paragraph.' 

JhiatifloatioB  and  Mitigation.  —  Under  many  of  the  codes,  defendant 
may  set  up  in  his  answer  both  matter  of  justification  and  matter 
in  mitigation.^  Matter  which  is  alleged  as  justification  may  also 
be  alleged  in  mitigation,^  but  matter  in  mitigation  must  be 
pleaded  separately  from  matter  in  justification.' 

Xitigation  and  Goneral  Denial.  —  So,  mitigating  circumstances  may 
be  pleaded  in  connection  with  a  general  denial,  and  with  or  with- 
out a  plea  of  justification.^ 

eeneral  Ime  and  FriTilege.  —  At  common  law,  it  has  been  held  that 
a  plea  of  privilege  cannot  be  joined  with  the  general  issue.'     But 

253.  (For  other  Kentucky  decisions  644;  Stiles  v.  Comstock,  9  How.  Pr. 
under  a  prior  statute,  see  following  (N.  Y.  Supreme  Ct.)  48;  Buckley  v, 
note.)  Atteberry  v.  Powell,  29  Mo.  Knapp,  48  Mo.  152;  Van  Ingen  v, 
429.  (For  subsequent  Missouri  de-  Newton,  i  Disney  (Ohio)  458. 
cisions  changing  this  rule,  see  follow-  5.  Howard  v.  Raymond,  11  Abb.  Pr. 
ing  note.)  Porter  v,  McCreedy,  i  Code  (N.  Y.  Super.  Ct.)  155;  Bennett  v.  Mat- 
Rep.  N.  S.  (N.  Y.  C.  PI.)  88.  See  also  thews,  64  Barb.  (N.  Y.)  410. 
New  York  decisions  changing  this  rule  6.  Bennett  v.  Matthews,  64  Barb.  (N. 
in  the  following  note.  Y.)4io;  Fink  v,  Justh,  14  Abb.  Pr.  N. 
That  These  Defenset  Kay  Be  Joined. —  S.  (N.  Y.  Super.  Ct.)  107;  Follett  v. 
Horton  v.  Banner,  6  Bush  (Ky.)  597;  Jewitt,  u  N.  Y.  Leg.  Obs.  193,  where 
Harper  v.  Harper,  10  Bush  (Ky.)  454  it  was  held  that  if  matter  in  mitigation 
(for  present  rule,  see  preceding  note):  was  pleaded  as  part  of  the  defense  set 
kingsley  v,  Kingsley,  79  Hun  (N.  Y.)  up.  a  justification  is  redundant  and 
569;  Hollenbeck  v.  Clow,  9  How.  Pr.  should  be  stricken  out. 
(N.  Y.  Supreme  Ct.)  289;  Ormsby  v.  In  libel  an  answer  stating  facts  in 
Douglas,  5  Duer  (N.  Y.)  665;  Nelson  t^.  justification,  as  a  defense  separate 
Wallace,  48  Mo.  App.  193.  from  a  denial  which  preceded  it,  and 

1.  Nelson  v.  Wallace,  48  Mo.  App.  subsequently  stating  as  a  still  separate 
T93;  Ormsby  v.  Douglas,  5  Duer  (N.  defense  the  same  facts  with  other 
Y.)665;  Payson  z/.  Macomber,  3  Allen  averments  of  matter  only  admissible 
(Mass.)  69;  Murphy  v.  Carter,  i  Utah  in  mitigation,  with  an  averment  of  be- 
17.  lief,  etc.,  and  a  denial  of  malice,  and  a 

2.  Nelson  v.  Wallace,  48  Mo.  App.  statement  that  these  facts  would  be 
193.  proved  in  mitigation,  is  in  good  form. 

Defendant  may  plead  a  justification,  The  fact  that  the  last  defense  com- 

and  in  the  same  plea  deny  that  the  mences  as  an  answer  in  bar  does  not 

words  are  susceptible  of  the  meaning  vitiate  it  as  an  answer  of  mitigating 

ascribed  to  them  in  the  innuendo  laid  circumstances.  •  Bennett  v.  Matthews, 

in  the  declaration.     Continental  Nat.  64  Barb.  (N.  Y.)  410. 

Bank  v.  Bowdre,  92  Tenn.  723.  7.  Bush   v,   Prosser,   11   N.   Y.  347; 

8.  See  Payson  v.  Macomber,  3  Allen  Bisbey  v,  Shaw,  12  N.  Y.  67;  Bennett 

(Mass.)  69.  V,  Matthews,  64  Barb.  (N.  Y.)  410;  Van 

4,  Kinyon  v.   Palmer,  18  Iowa  377;  Benschoten  v,  Yaple,  13  How.  Pr.  (N. 

Weston  V.  Lumley,  33  Ind.  486;  War-  Y.  Supreme  Ct.)  97;  Heaton  v,  Wright, 

ner  v.  Lockerby,  31  Minn.  421;  Evis-  10  How.   Pr.  (N.  Y.  Supreme  Ct.)  79; 

ton  V.  Cramer,  54  Wis.  220;  Bisbey  v,  Dolevin  v.  Wilder,  34  How.  Pr.  (^I.  Y. 

Shaw,  12  N.  Y.  67;  Bush  v,  Prosser,  Super.  Ct.)  488;  Warner  v.  Lockerby, 

II  N.  Y.  347,  reversing  13  Barb.  (N.  Y.)  31  Minn.  421;  Coe  v.  Griggs,  76  Mo. 

221;     Van    Benschoten  v,   Yaple,    13  619;   Thompson  v,  Powning,  15  Nev. 

How.  'Pr.    (N.   Y.   Supreme  Ct.)  97;  195. 

Russ  V,  Brooks,  4  E.  D.  Smith  (N.  Y.)  8.  Lucan  v.  Smith,  i  H.  ft  N.  481. 
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this  has  been  allowed  under  the  code  of  at  least  one  state.' 

Jurtiflofttion  and  Priyilese.  —  These  defenses  may  be  joined  under 
the  code,  but  should  be  separately  stated.* 

T.  EBPLlGATIOir  OB  ElPLT.  —  In  case  for  slanderous  words, 
the  general  replication  de  injuria  sua  propria  is  the  proper  answer 
and  puts  the  whole  plea  in  issue.'  If  the  statute  of  limitations,^ 
or  justification,*  is  set  up,  a  replication  or  reply  is  necessary. 

Befiwu  Cured  by  Beplioatioii.  —  A  special  plea  bad  as  amounting  to 
the  general  issue  cannot  be  objected  to  after  a  replication 
thereto,*  but  if  the  defendant  pleads  the  word  ** justification" 
only,  and  the  plaintiff  replies  generally,  a  verdict  for  the  defend- 
ant should  be  set  aside  and  a  repleader  awarded.'' 

YL  DSXVBBEX.  —  The  defendant  may  demur  to  a  part  of  the 
words  laid  in  a  count  in  slander.®  If  some  of  the  words  charged 
in  one  count  are  actionable  and  some  not  actionable,  a  general 
demurrer  will  be  overruled.*  So  a  general  demurrer  interposed 
to  two  distinct  causes  of  action  in  slander  will  be  overruled  if 
either  cause  of  action  is  good.**  And  if  a  complaint  states  a 
cause  of  action  against  one  of  several  defendants,  a  general 
demurrer  will  be  overruled.** 

AdndMions — Keaolng  of  Words.  —  A  demurrer  does  not  necessarily 
admit  the  meaning  attributed  by  the  innuendo  to  the  defamatory 

1.  Jones  V,  Forehand,  89  Ga.  520,  ing  of  some  of  the  words  within  that 
under  the  statute,  section  3453,  permit-  time.  Huston  v,  McPherson,  8  Blackf. 
ting  defendants  to  file  contradictory  de-    (Ind.)  562. 

fenses.  4.  Huston  v.  McPherson,  8  Blackf. 

2.  Fink  v.  Justh,  14  Abb.  Pr.  N.  S.  (Ind.)  562,  in  which  it  was  held  that 
(N.  Y.  Super.  Ct.)  107 ;  Halstead  Z'.  NeU  where  a  special  plea  setting  up  the 
son,  24  Hun  (N.  Y.)  395.  See  also  statutes  of  limitations  was  not  an- 
Etchison  v.  Pergerson,  88  Ga.  620.  swered,  the  trial  was  not  legal,  and  the 

8.  Crane  v.  Douglas,  2  Blackf.  (Ind.)  judgment  was  for  that  reason  reversed. 

195.                                             ',  5.  Nelson  v,  Wallace,  48  Mo.  App. 

Antidpfttliig     Bafema.  —  Where     de-  193,  where  it  was  held  that  a  plea  of 

fendant  pleads  that  the  charges  against  justification  goes  to  the  whole  cause  of 

plaintiff  were  preferred  without  malice,  action,  and  if  not  replied  to  entitles  de- 

to  a  church  of  which  both  parties  were  fendant  to  judgment  on  the  pleadings. 

members,  to  bring  plaintiff  to  trial  on  6.  Allen  v,  Crofoot,  7  Cow.  (N.  Y.)  46. 

such  charges,  before  a  committee  of  the  7.  Kirtley  v.  Deck,  3  Hen.  &  M.  (Va.) 

church,  according  to  the  usage  and  dis-  388,  but  in  this  case  it  was  held  that  a 

cipline  thereof,  a  replication  reaffirming  verdict  for  the  plaintiff  should  not  be 

the  defendant's  malice  in  making  the  set  aside  in  such  case,  it  being  a  rule 

publications  was  held  sufficient  on  de-  that  a   repleader  is  not  grantable  in 

murrer,  although  it  did  not  aver  want  favor  of  the  person  who  made  the  first 

of  probable  cause  on  the  part  of  de-  fault  in  pleading, 

fendant  to  make  the  charges.     If  there  8.  Abrams  v.  Smith,  8  Blackf.  (Ind.) 

was  any  necessity  to  aver  or  negative  95 ;    Wyant  v.  Smith,  5  Blackf.  (Ind.) 

the  existence  of  probable  cause  on  the  293. 

part  of  defendant,  that  necessity  rested  9.  Cummins    v,    Butler,    3    Blackf. 

with  defendant.     Dial  v,  Holter,  6  Ohio  (Ind.)  190;   Rodgers  z/.  Lacey,  23  Ind. 

St.  228.  507. 

XrldaiMe  to  Soatain.  —  If,  to  a  plea  of  10.  Butler  v.  Wood,  10  How.  Pr.  (N. 

the  statute  of  limitations  in  slander,  Y.  Supreme  Ct.)  222. 

the  plaintiff  replies  that  the  words  were  11.  Petsch  v.  Dispatch  Printing  Co., 

spoken  within  the  statutory  limitations  40  Minn.  291;  Prendergast  v.  Dispatch 

as  to  time,  he  must  prove  the  speak-  Printing  Co.,  40  Minn.  295  note. 
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words.^  On  demurrer  the  court  will  inquire  whether  the  innu- 
endo is  warranted  by  the  language  used  considered  in  connection 
with  the  other  facts  to  which  it  relates,  and  if  found  not  to  be 
warranted,  the  demurrer  will  be  sustained,  unless  the  words  with- 
out the  innuendo  are  actionable.*  The  defendant  may  test  the 
actionable  quality  of  the  words  by  demurrer,  and  to  that  extent 
only  is  his  pleading  to  be  construed  as  an  admission  of  the  allega- 
tions of  the  complaint.' 

Demurrer  to  Answer.  —  The  plaintiff  may  demur  to  the  answer,* 
but  under  the  New  York  statute  such  demurrer  should  be  con- 
fined to  a  defense  consisting  of  new  matter.*  On  demurrer  to 
the  answer  for  insufficiency,  the  defendants  may  attack  the  com- 
plaint on  the  ground  that  it  does  not  state  a  cause  of  action.* 

yH  Bill  of  PABTICtTLABa  —  The  Office  of  a  Bill  of  Partionlus  is  ta 
apprise  the  opposite  party  of  each  item  or  specific  proposition  for 
which  the  pleader  contends  in  respect  to  any  issuable  fact,^  but 

1.  Wheeler  v.  Haynes,  9  Ad.  &  El.  of  the  complaint.  Marsh  v,  Elsworth, 
286,  36  E.  C.  L.  141,  note  a\  Wcllman     36  How.  Pr.  (N.  Y.  Super.  Ct.)  532. 

V.  Sun   Printing,  etc.,  Assoc.,  66  Hun  4.  Sterling  v,   Sherwood,    20  Johns. 

(N.    y.)  331,  where  it  was  held  that  if  (N.  Y.)  207. 

the  libelous  article  as  set  out  contained  In  an  action  for  libel,  where  the  an- 
no libelous  statement  against  plaintiff,  swer  contained,  ist,  a  denial  of  the 
a  demurrer  to  the  complaint  did  not  publication,  and,  2d,  matter  in  justifi- 
admit  a  general  averment  that  the  libel  cation  and  excuse,  and  the  plaintiff  de- 
was  of  and  concerning  plaintiff,  such  murred  to  the  answer  for  insufficiency, 
averment  being  at  variance  with  the  specifying  as  grounds  of  demurrer  ob- 
facts  stated.  jections  only  to  the  matter  of  justifica- 

2.  Arrow  Steamship  Co.  v,  Bennett,  tion  and  excuse,  and  judgment  was 
73  Hun  (N.  Y.)  81.  given  for  the  plaintiff  on  the  demurrer. 

Demurrer  to  Plea  of  Jostification.  —  It  it    was    held   that  the  demurrer    had 

is  an  erroneous  notion  that  by  demur-  reference  only  to  the  portion  of  the  an- 

ring  to  a  plea  of  justification  the  plain-  swer  objected  to,  and  that  by  the  judg- 

tiff  necessarily  admits  the  truth  of  the  ment  the  denial  of  the  publication  was. 

libelous  matter,  for  that  which  is  well  not  struck  out  of  the  answer.  Matthews 

pleaded  is  alone  admitted  by  the  de-  v.  Beach,  8  N.  Y,  173. 
murrer.      Jones  v.   Stevens,    11    Price        6.  Maretzek  v,  Cauldwell,    19  Abb. 

235.  Pr.  (N.  Y.  Super.  Ct.)  35. 

Admitting  Correetneei  of  Traaslatioii.  Jiutlfleatioii  Considered  Hew  Katter.  — 
—  Where  a  declaration  charges  the  An  answer  setting  up  the  truth  as  a 
speaking  of  actionable  words  in  the  justification  contains  new  matter,  with- 
French  language,  and  sets  out  a  trans-  in  the  meaning  of  Code  Civ.  Pro., 
lation  of  the  words  into  English,  a  de-  §  494,  providing  that  plaintiff  may  de- 
murrer admits  the  correctness  of  the  mur  to  a  defense  consisting  of  new 
translation.  Hickley  v,  Grosjean,  6  matter.  Sawyer  v.  Bennett,  66  Hun 
Blackf.  (Ind.)  351.  (N.  Y.)  626,  49  N.  Y.  St.  Repl  774. 

8.  Gunning  v.  Appleton,  58  How.  Pr.        6.  People  v.  Booth,  32  N.  Y.  397. 
(N.  Y.  C.  PI.)  471.  7.  Ball  v.  Evening  Post  Pub.  Co.,  38 

Demurrer  for  Failure  to  State  a  Cante  of  Hun  (N.  Y.)  11;  Childs  v,  Tuttle,  48 

action    admits  the  allegations  of  the  Hun    (N.    Y.)  229.      See,    in   general, 

complaint  that  the  words  charged  were  article  Bills  of  Particulars,  vol.  3, 

false;  and  if  the  defendant  relies  upon  p.  517. 

privilege  because  the  words  were  ma-        Bill    of   Particolart    Held    Sufficiently 

terial  to  judicial  proceedings,  in  which  Speeiflo.  —  Where  a  bill  of  particulars 

they  were  used,  the  demurrer  must  be  sets  forth  the  words  complained  of,  the 

overruled,  unless  the  materiality  of  the  time   when   spoken   and   the    place  of 

words  appears  from  other  allegations  speaking,  and  the  names  of  the  persons. 
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not  to  apprise  one  party  of  the  nature  of  the  other  party's  proofs 
or  of  the  names  of  his  witnesses.^ 

Whon  Ordorod.  —  In  jurisdictions  where  it  is  permissible  to  allege 
generally  that  defendant  charged  plaintiff  with  the  commission 
of  a  crime,  the  defendant  is  entitled  to  a  bill  of  particulars  of  the 
words  which  the  plaintiff  proposes  to  prove.*  So  the  court  will 
usually  order  a  bill  of  particulars,  stating  the  names  of  the  per- 
sons in  whose  presence  or  hearing  the  slander  was  uttered,*  or 
the  name  of  at  least  one  person  who  was  present  on  the  occasion 
of  the  alleged  slander.*  A  specification  of  the  place  of  the  speak- 
ing may  also  be  required  on  application  therefor,*  but  it  is  not 
necessary  to  state  the  exact  time.*  If  the  defamation  results  in 
an  injury  to  plaintiff's  business,  as  for  instance  a  loss  of  customers, 
he  may  be  required  to  furnish  a  bill  of  particulars  showing  sales 
and  profit/  and  giving  the  names  and  addresses  of  persons  whose 

to  whom   the  words  were  spoken,   a  Misc.  Rep.  (N.  Y.  City  Ct.)  277;  Mc- 

motion  for  a  more  complete  bill  of  par-  Carron*  v.  Sire,   14  Civ.   Pro.  Rep.  (N. 

ticulars  is  properly  overruled.    McLean  Y.  Citv  Ct.)  252. 

V.  Warring,  (Miss.   1893)  13   So.  Rep.        4.  Tumerv.  Beavan,  23  Abb.  N.  Cas. 

236.  (N.  Y.  C.  PI.)  432. 

1.  McCarron  v.  Sire,  14  Civ.  Pro.  When  the  slanderous  words  are 
Rep.  (N.  Y.  City  Ct.)  252;  Dempewolf  alleged  to  have  been  spoken  in  the 
V.  Hills,  53  N.  Y.  Super.  Ct.  107,  in  hearing  of  divers  persons,  it  is  enough 
which  it  was  said:  *' It  would  not  be  to  compel  plaintifif  to  furnish  the  names 
just  that  the  plaintifif  should  fail  be-  of  any  one  of  these  persons.  Dempe- 
cause  of  some  person  among  others  wolf  v.  Hills,  53  N.  Y.  Super.  Ct.  105. 
named  in  the  bill  not  being  present,  6.  Stiebeling  v.  Lockhaus,  21  Hun. 
although  there  might  be  no  doubt  that  (N.  Y.)  457;  McCarron  v.  Sire,  14  Civ. 
the  speaking  relied  on  by  plaintiff  was  Pro.  Rep.  (K.  Y.  City  Ct.)  252;  Gold- 
the  one  actually  referred  to  in  the  bill  smith  v,  Glatz,  27  N.  Y.  Wkly.  Dig. 
served."  453;  Slater  v.  Slater,  8  L.  T.  N.  S.  856. 

2.  True  v,  Plumley,  36  Me.  466;  See  also  Gardinier  v.  Knox,  27  Hun 
Clark  V,  Munsell,  6  Met.  (Mass.)  373.  (N.  Y.)  500. 

A  general  averment  of  this  character  6.  McCarron   v.  Sire,   54  Civ.    Pro. 

would  not  be  permitted  in  Massachu-  Rep.  (N.  Y.  City  Ct.)  252. 

setts    now.     The    practice    has    been  7.  American  Multiple  Fabric  Co.  v. 

changed,  to  some  extent,  by  Stat.  1852,  Eureka  F.  Hose  Co.,  18  Abb.  N.  Cas. 

c.  312.     See   Payson   r.   Macomber,  3  (N.  Y.  Supreme  Ct.)  70. 

Allen  (Mass.)  69.  Lois  of  Donations  to  Gharitablo  Gorpora- 

yarlaaoo.  — A  specification  or  bill  of  tion.  —  Where,  in  an  action  of  libel  by 

particulars  in  an  action  of  slander,  in  a  charitable  corporation,  it  is  alleged 

which  the  plaintiff  files  only  the  gen-  that  by  reason  of  the  libel  several  per- 

eral  counts,  is  not  to  be  treated,  in  all  sons  had  refused  to  make  donations  to 

respects,  like  a  special  declaration,  and  it,    a  bill  of  particulars    stating    the 

slight  variances  between  the  proof  and  names  of  such  persons  was  properly 

the  allegations  in  the  specification  will  ordered.     New  York  Infant  Asylum  v. 

not  defeat  the  action.     The  action  is  Roosevelt,  35  Hun  (N.  Y.)  50. 

maintained  if  actionable  words  which  Canoollation  of  Contraeti.  —  Where  the 

necessarily  import  the  charge  alleged  special    damage    alleged    is    that    by 

in  the  specification  are  proved,  though  reason  of  the  publication  persons  were 

other  words  therein  alleged    are   not  intimidated    and    canceled    contracts 

proved.      Clark    v.   Munsell,   6    Met.  made   with   plaintiff    and    refused    to 

(Mass.)  373.  make  contracts  with  him,  defendant  is 

3.  Stiebeling  v.  Lockhaus,  21  Hun  entitled  to  a  bill  of  particulars  giving 
fN.  Y.)457;  Gardinier  t^.  Knox,  27  Hun  the  names  and  addresses  of  those  in- 
<N.   Y.)   500;    Haggerty    v.    Ryan,    17  timidated.     Jacobs  v.  Water  Overflow 
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custom  was  lost.^  A  bill  of  particulars  will  not  be  ordered  to 
furnish  information  as  to  matters  peculiarly  within  the  opposite 
party's  knowledge.* 

If  tb«  Answer  Ii  Hot  BniBfllMitly  Speolflo  as  to  the  matters  relied  on  as  a 
defense,  defendant  may  be  required  to  give  a  bill  of  particulars 
of  the  matters  he  intends  to  prove.*  Thus  if  justification  is 
pleaded,  defendant  may  be  required  to  particularize  the  facts 
relied  on  as  constituting  justification.^  It  has  been  held  though 
that  a  bill  of  particulars  cannot  be  required  as  to  matters  pleaded 
in  mitigation  of  damages.* 

Vin.  AxEKDiiEKTS  —  1.  Deolaration  or  Complaint  —  Kew  Caua  of 
AetiLon  —  Amplifloation.  —  In  actions  for  slander  and  libel,  as  in  other 
classes  of  actions,  no  amendments  will  be  permitted  which  set  up 
a  new  and  different  cause  of  action,*  but  any  matter  may  be  set 

Preventive  Co..  72  Hun  (N.  Y.)  637,  55  fendants,   and  threatened   them    with 

N.  Y.  St.  Rep.  435.  litigation  if  they  continued  to  sell  or 

Injury  to  Businoit  SUsding.  —  Plain-  use  it.  It  was  held  that  defendants  were 
tifif,  in  an  action  for  libel  in  publishing  not  entitled  to  a  bill  of  particulars  set- 
without  malice  false  and  unfounded  ting  forth  the  names  of  the  agents  sent 
communications  as  to  plaintiff's  busi-  by  defendants  to  make  these  threats, 
ness  standing,  should  be  required  on  Childs  v,  Tuttle,  48  Hun  (N.  Y.)  229. 
special  demurrer  to  an  allegation  that  8.  Tallmadge  v.  Press  Pub.  60., 
he  was  compelled  to  pay  a  specified  (Supreme  Ct.)  7  N.  Y.  Supp.  895. 
discount  upon  his  notes  to  meet  an  in-  4.  Ball  v.  Evening  Post  Pub.  Co.,  38 
debtedness,  the  time  for  paying  which  Hun  (N.  Y.)  11,  disapproving  Orvis  v, 
would  otherwise  have  been  extended,  Dana,  i  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 
to  give  an  itemized  account  of  the  268;  Newell  v.  Butler,  38  Hun  (N.  Y.) 
amount  thus  expended.  Bradstreet  Co.  104;  Jones  v,  Bewicke,  L.  R.  5  C.  P. 
'v.  Oswald,  96  Ga.  396.  32;  Devereux  v.  Clarke,  (1891)  2  Q.  B. 

Ixgnry  to  Eepatatton.  —  In  an  action  582;  Behrens  v,  Allen,  8  Jur.  N.  S. 
for  a  libel  imputing  unchastity,  defend-  118;  Early  v.  Smith,  12  Ir.  C.  L.  R. 
ant  will  not  be  entitled  to  a  bill  of  par-  app.  xxxv;  Gourley  v.  Plimsoll,  42 
ticulars  giving  the  names  of  persons  L.  J.  C.  P.  121.  See  also  Wren  v. 
who,  as  a  result  of  the  publication,  have  Weild,  L.  R.  4  Q.  B.  213. 
shunned  plaintiff.  Defendant  is  en-  Znitaaoe.  —  In  reviewing  a  book  writ- 
titled,  however,  to  know  her  address,  ten  by  plaintiff,  defendant  published 
in  order  that  he  may  investigate  her  this  statement:  '*  Rux  [meaning  the 
antecedents  in  case  he  may  desire  to  plaintiff]  is,  by  his  own  confession,  a 
set  up  justification.  Butterfield  v.  most  barefaced  liar."  Defendants  set 
Bennett,  (Super.  Ct.)  18  N.  Y.  Supp.  432.  up  the  truth  of  the  publication,  and  that 

1.  American  Multiple  Fabric  Co.  v,  the  statement  was  published  in  good 
Eureka  F.  Hose  Co.,  18  Abb.  N.  Cas.  faith.  It  was  held  that  defendant 
(N.  Y.  Supreme  Ct.)  70;  Childs  v.  Tuttle,  might  be  required  to  show  the  passages 
48  Hun  (N.  Y.)  229.  in  the  book  on  which  he  relied  to  base 

It  makes  no  difference  that  the  com-  his  statement.     Devereux  v.   Clarke, 

plaint  states  a  good  cause  of  action  (1891)  2  Q.  B.  582. 

without    special    damage.     American  0.  Newell  v.  Butler,  38  Hun  (N.  Y.) 

Multiple  Fabric  Co.  v.  Eureka  F.  Hose  104. 

Co.,  18  Abb.  N.  Cas.  (N.  Y.  Supreme  6.  Proctor    v,    Owens,    18   Ind.   21; 

Ct.)  70.  Hoot  V,  Spade,  20  Ind.  326;  Miles  v, 

2.  Childs  ».  Tuttle,  48  Hun  (N.  Y.)  Vanhom,  17  Ind.  245;  Hester  ».  Mul- 
229.  len,  107  N.  Car.  724;  Bruce  v,  Soule« 

Illiutration.  —  The  complaint  alleged  69  Me.  562;  Shock  v,  M'Chesney,  4 
that  defendants  sent  their  agents  to  the  Veates  (Pa.)  507;  Hansbrough  v,  Stin- 
agents  and  purchasers  of  an  article  nett,  25  Gratt.  (Va.)  504;  Williams  v. 
manufactured  by  plaintiff,  and  claimed  Cooper,  i  Hill  (N.  Y.)  637;  Weston  v. 
that  it  infringed  patents  owned  by  de-    Worden,  19  Wend.  (N.  Y.)648;  Larkin 
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up  by  amendment  which  merely  amplifies  and  explains  what  was  at 
first  alleged  and  brings  out  the  cause  of  complaint  more  clearly.^ 

Biflbmit  7orm  of  WordB.  —  An  amendment  will  be  permitted  which 
merely  sets  out  the  defamatory  words  charged  in  a  different  form.* 

Permiiiibla   Amwidinwito.  —  A   declaration   or   complaint    may   be 

amended  by  changing  the  time,*  or  place,*  where  the  words  were 

V.  Noonan,  19  Wis.  8a;  Geary  v.  Ben-  slander  uttered  subsequent  to  the  in- 

nett,  65  Wis.  554.  stitutionof  the  suit  cannot  be  set  up  by 

Compare  Mohr  v.  Lemle,  69  Ala.  180,  way  of  amendment.     Taylor  v,  Moran, 

where  it  was  held  that  in  an  action  for  4  Mete.  (Ky.)  130. 

libel,  in  which  the  libel  set  out  and  1.  Nettles  v,  Somervell,  6  Tex.  Civ. 

declared  on  in  the  original  complaint  re-  App.  627. 

lates  only  to  the  solvency  of  the  plain-  S.  Conroe  v,  Conroe,  47  Pa.  St.  198; 
tiff,  and  in  that  respect  only  touches  his  Sunman  v.  Brewin,  52  Ind.  142;  Pen- 
character  as  a  merchant,  an  amend-  nington  v.  Weeks,  46  Mo.  217;  Gay  v, 
ment  may  be  allowed  under  the  stat-  Homer,  13  Pick.  (Mass.)  535;  Saunders 
ute,  introducing  another  and  distinct  v.  Bate,  i  H.  &  N.  402;  Lister  v,  Mc- 
libel,  written  and  published  at  a  differ-  Neal,  12  Ind.  302;  Miller  v.  Holmes,  61 
ent  time  from  the  one  described  and  N.  Y.  Super.  Ct.  245;  Baldwin  v, 
declared  on  in  the  original  complaint,  Soule,  6  Gray  (Mass.)  321. 
and  touching  the  integrity  and  personal  ImtaiioeB.  —  A  declaration  for  slander 
conduct  of  the  plaintiff,  without  assail-  by  charging  plaintiff  with  adultery  may 
ing  or  questioning  his  solvency.  The  be  amended  by  leave  of  court,  after  the 
court  in  that  case  took  the  view  that  by  commencement  of  arguments,  by  add- 
such  amendment  the  form  of  action  ing  a  count  for  charging  the  plaintiff 
was  not  changed,  and  a  cause  of  action  with  fornication  by  the  use  of  the  same 
entirely  new  was  not  introduced.  It  words.  Baldwin^c/.  Soule,  6  Gray 
said,  however,  an  amendment  setting  (Mass.)  321. 

up  an  entirely  new  cause  of  action  In  an  action  for  a  libel  the  declara- 

wonld  be  permissible.  tion  stated  that  the  defendant  published 

See,  in  general  article  Amendments,  a  libel  '*  contained  in  and  being  an  ar- 

vol.  I,  p.  458.  tide  in  a  certain  weekly  printed  publi- 

mMt»g4Tig  Aotlonto  Xalidons  Froieoa-  cation  or  paper  called  the  Paul  Pry." 
tlm.  —  A  complaint  charging  a  libel  At  the  trial  it  was  proved  that  the  de- 
cannot  be  so  amended  as  to  change  the  fendant  gave  a  printed  slip  of  paper, 
cause  of  action  to  one  for  malicious  which  appeared  to  have  been  cut  from 
prosecution.  Larkin  zf.  Noonan,  19  Wis.  the  Paul  Pry,  to  several  persons,  for 
82.  Nor  can  an  action  for  slander  be  them  to  read,  and  that  they  read  it.  It 
changed  by  amendment  to  an  action  was  held  that  the  judge  at  the  trial 
for  malicious  prosecution.  Shock  v.  might  properly  allow  the  record  to  be 
M'Chesney,  4  Yeates  (Pa.)  507.  amended  by  striking  out  the  above- 
Adding  Count  ibrTreqMis  to  Penon. — A  mentioned  allegation  that  the  libel  was 
complaint  for  libel  cannot  be  amended  contained  in  and  was  an  article  in  the 
by  the  addition  of  a  count  for  trespass  Paul  Pry.  Foster  v.  Pointer,  9  C.  &  P. 
to  the  person.  Ransone  v.  Christian.  718,  38  E.  C.  L.  303. 
56  Ga.  351.  Where  two    counts  for  defamatory 

IMftlnet  LareonloB. — A  charge  of  steal-  words    charged     the     plaintiff     with 

ing  apples  cannot  be  amended  by  a  forgery,   fraud,   and    conspiracy,  new 

charge  of  stealing  boards  also.     Wil-  counts    alleging  respectively  that  de- 

liams  V,  Cooper,  i  Hill  (N.  Y.)  637.  fendant    charged    the    plaintiff    with 

Adding  Count  Charging  Malporaetioe.  —  forgery,    fraud,  and  a  conspiracy  to 

A  charge  of  malpractice  as  a  physician  cheat,   were   for  the  same    causes  of 

cannot  be  amended  by  adding  words  action  as  the  original  counts,  and  might 

charging  plaintiff  with  being  a  quack,  be  filed  by  way  of  amendment.    Gay  v, 

or  practising  without  a  license,  as  the  Homer,  13  Pick.  (Mass.)  535. 

latter  words  constitute  a  new  cause  of  8.  Beneway  v.  Thorp,  77  Mich.  181; 

action.    Weston  v,  Worden,  19  Wend.  Amphlett  v.  Warrington,  3  West.  L.  I. 

(N.  Y.)  648.  (Ohio)  380. 

Wodi  IFttorod  After  Suit  Brought.  —  A  4.  Emmerson  v.  Marvel,  55  Ind.  265. 
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spoken,  or  the  names  of  the  persons  to  whoi'*'  the  words  were 
spoken,*  or  by  alleging  that  the  words  were  spoken  in  the  pres- 
ence and  hearing  of  some  person  (if  the  defendant  has  not  been 
misled),*  or  by  the  addition  of  explanatory  allegations  or  innuen- 
does,* or  by  the  insertion  of  an  allegation  of  special  injury  or 
damage,*  or  by  adding  allegations  of  malice,*  or  by  the  addition 
of  words  showing  more  specifically  the  object  of  the  defamatory 
publication,*  or  by  the  insertion  of  the  defamatory  words  charged 
in  the  language  in  which  they  were  originally  spoken,^  or  by 
stating  that  the  words  were  spoken  of  plaintiff  in  his  business  ** 
or  professional*  or  official  capacity,** or  by  the  addition  of  other 
words  of  the  same  general  character,**  or  to  state  separately  two 
causes  of  action  which  have  improperly  been  stated  as  one.*' 
There  is  a  conflict  of  opinion  as  to  whether  a  declaration  in 
slander  charging  words  as  uttered  by  husband  and  wife  may  be 
amended  by  charging  them  as  uttered  by  the  wife  alone.** 

8.  Plea  or  Answer.  —  In  an  action  for  libel,  the  answer  mav  be 
so  amended  as  to  set  up  facts  relied  on  as  justification,**  but 
where  the  justification  is  not  as  broad  as  the  charge  the  answer 

1.  Harman  v.  Cundiflf.  82  Va.  239,  in    Jenkins  v,  Phillips,  9  C.  &  P.  766,  38 
which  it  was  held  that  where  the  dec-    E.  C.  L.  328. 

laration   charges   that  the    slanderous  8.  Shields  v,  Moore,  2  West.   L.  M. 

words  were  uttered  in  the  presence  of  (Ohio)  437. 

three  named  persons,  and  the  evidence  A  declaration  alleging  that  plaintiff 

is  that  one  of  the   three   named   was  was  a  manufacturer  of  watches,  and 

not  present,    the   declaration   may   be  that  the  words  were  spoken  in  reference 

amended  at  the  trial.  to    his    trade    and    business  as    such 

An  amendment  of  a  petition  in  an  manufacturer,   may   be    amended    by 

action    for    slander,    by   alleging    the  alleging  that  plaintiff  was  a  dealer  in 

speaking  of  the  same  words  and  others  watches,  and  that  the  slanderous  words 

to  other  persons  and  at  other  times  than  were  spoken  of  him  in  that  capacity, 

those  mentioned  in  the  original,  is  not  Tobias  v.  Harland,  i  Wend.  (N.  Y.)  93. 

a  ground  for  a  motion  to  strike  out  the  0.  Powers  v,  Gary,  64  Me.  q. 

additional    averments.       Snediker    v.  10.  Skinner  v.  Grant,   12  Vt.  456,  ii; 

Poorbaugh,  29  Iowa  488.  which  it  was  said  that  this  introduced 

2.  Wood  V.  Gilchrist,  i  Code  Rep.  no  new  subject-matter  of  action,  and 
(N.  Y.  Supreme Ct.)  117.  no  new  slander  or  defamatory  words; 

8.  Hawks  V,  Patton,  18  Ga.  52.  that  it  is  but  declaring  the  same  slan- 

4.  Fitzgerald  v,  Geiis,  84  Hun  (N.  Y.)  der  in  a  different  form. 

295.  11.  Barber  v.  Barber,  33  Conn.  335. 

6.  Williams  v,  Gordon,  11  Bush  (Ky.)        12.  Colgin  v.  U.  S.  Mercantile  Report- 

693.  ing  Co.,  (Supreme  Ct.)  40  N.  Y.  Supp. 

6.  Fry  v,  McCord,  95  Tenn.  678.  961. 

7.  Rahauser  v.  Barth,  3  Watts  (Pa.)        18.  That   tlift    Defect    Is    Amendable. 
28;  Jenkins  v,  Phillips,  9  C.  &  P.  766,  Watres  v.  Lloyd,  i  Wilcox  (Pa.)  116. 
38  E.  C.   L.   328;  Lettman  v.   Ritz,   3        That    the  Defect  Is  Not    Amendable. 
Sandf.  (N.  Y.)  734.  —  Martin  v,  Russell,  4  III.  342. 

Instance.  —  A  declaration  stated  that  14.  Wimbish  v,  Hamilton,  47  La.  Ann. 

the  defendant  said  of  the  plaintiff:  *'  He  246;  Williams  v.  Cooper,  i  Hill  (N.  Y.) 

is  a  thief,  a  swindler,  and  a  forger."  637. 

The  words  were  proved  to  have  been  In  an  action  for  slander,  the  defend- 

spoken   in    the   Welsh   language,    but  ant    may    withdraw    a    charge    made 

were  of  the  same  meaning  as  the  Eng-  against  the  reputation  of  the  plaintiff 

lish  words  stated  in  the  declaration;  it  in  his  original  answer,  and  by  permis- 

was  held  that  the  declaration  might  be  sion  of  the  court  file  an  amended  an- 

amended  by  inserting  the  Welsh  words,  swer,    leaving    out   the   objectionable 
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cannot  be  so  amended  as  to  set  up  specific  facts  occurring  sub- 
sequently to  the  publication  of  the  defamatory  matter,^  nor  can 
the  answer  be  so  amended  as  to  deny  the  publication  of  the 
defamatory  matter  charged  and  set  up  the  publication  of 
other  words  constituting  wholly  new  transactions  alleged  to  be 
true,  as  a  defense  to  the  action.* 

DL  Slajtbeb  07  Title.  —  To  entitle  a  person  to  maintain  an 
action  for  slander  of  title,  he  must  have  some  interest  in  the 
property  slandered,  and  the  complaint  must  affirmatively  show 
this  fact.'  The  complaint  should  also  describe  in  direct  terms 
the  property  respecting  which  the  defamatory  statements  were 
made.*  The  defamatory  words  must  be  set  out  in  the  declara^ 
tion,'  and  it  must  be  alleged  that  they  are  false  and  malicious;* 
and,  according  to  some  decisions,  that  they  are  without  probable 
cause.'' 

An  AYcrmont  of  Special  Bunage  is  also  necessary.*  An  allegation 
of  loss  in  general  terms  is  not  sufficient.*    As  words  spoken  of 

matter;    and    thereafter  the    plaintiff  the   injury  complained  of  is    not    so 

may  be  prohibited  from  showing  that  much  the  defamatory  words  but  was 

such  a  charge  had  been  thus  preferred  occasioned  by  positive  acts  and  threats, 

and  attempted  to  be  established  by  evi-  by  which  the  customers  of  the  plaintiff 

dence.    Morris  v.  Lachman,  68  Cal.  109.  were  deterred  from  trading  with  him, 

LaidiM.  —  A  motion  for  new  trial  on  it  was  held  erroneous  to  nonsuit  the 

the  ground  of   newly  discovered  evi-  plaintiff  because  the  complaint  did  not 

dence,  and  for  leave  to  amend  by  set-  set  out  the  actionable  words.     McEl- 

ting  up  justification,   should    not    be  wee  v.  Black  well,  94  N.  Car.  261. 

allowed  where  all  the  witnesses  were  6.  Ashford  v,  Choate,  20  U.  C.  C.  P. 

within  defendant's  reach  at  the  time  of  471;    Moore    v,  Rowbotham,  44  Leg. 

the   trial.      Carpenter   v,    Knapp,    74  Int.  (Pa.)  264;   West  v,  O'Callaghan, 

Hun  (N.  Y.)  99.  38   Leg.   Int.   (Pa.)  102;     Meyrose   v. 

Time     of    Moving    to   Amend.  —  An  Adams,  12  Mo.  App.  329;   Andrew  v, 

amended  answer  may  be  served,  plead-  Deshler,  43  N.  J.  L.  16. 

ing    the   justification   of    the    alleged  Alleging   Bdentor.  —  In    pleading,  it 

defamation,  not  set  up  in  the  original  has  been  held  sufficient  to  allege  that 

answer,  although  the  application  was  the  words   are  false    and    malicious, 

not  made  until  seven  months  after  the  without  laying  a  scienter^  even  when 

original  answer  was  filed.     Hollander  the   words   may  have  been  part  of  a 

V,  Baiz,  43  Fed.  Rep.  35.  privileged    communication.     Andrew 

1.  Lanpher  v,  Clark,  77  Hun  (N.  Y.)  v.  Deshler,  43  N.  J.  L.  16. 

506.  7.  Stark  v.  Chitwood,    5  Kan.    141 ; 

8.  Halley  v.  Gregg,  82  Iowa  622.  Moore  v,    Rowbotham,  44  Leg.    Int. 

8.  Edwards  v,  Burris,  60  Cal.    161 ;  (Pa.)  264. 

Burkett  v,  Griffith,  90  Cal.  532;   Germ  8.  Burkett  v,   Griffith,  90  Cal.  537; 

Proof  Filter  Co.  v,  Pasteur  Chamber-  Edwards  v.  Burris,  60 Cal.  161;  Malachy 

land  Filter  Co.,  81  Hun  (N.  Y.)  49.  v,  Soper,  3  Bing.  N.  Cas.  371,  32  E.  C. 

4.  Burkett  v,  Griffith,  90  Cal.  532.  L.  161 ;  Ashford  v,  Choate,  20  U.  C.  C. 

6.  Hill  V,  Ward,  13  Ala.  310,  where  it  P.  471 ;  Swan  v,  Tappan,  5  Cush.  (Mass.) 

was  held  that  if  the  injury  was  alleged  104;  Stark  v.   Chitwood,  5   Kan.   141; 

to  consist  in  asserting  title  to  a  slave,  Bailey  v.  Dean,   5  Barb.  (N.  Y.)  301 ; 

sold  under  execution  as  the  property  Linden  v,  Graham,  i  Duer  (N.  Y.)  670; 

of  the  plaintiff,   it   was   necessary  to  Moore  v,  Rowbotham,  44  Leg.  (nt.  (Pa.) 

allege  what  the  defendant  said,  what  264;  West  v.  O'Callaghan,  38  Leg.  Int. 

title  he  set  up,  and  that  the  words  were  (Pa.)  102;  Meyrose  v,  Adams,  12  Mo. 

spoken  in  the  hearing  of  the  bidders.  App.  329. 

Limitation  of  Bnle.  —  In  an  action  for  0.  Bailey  v.  Dean,  5  Barb.  (N.  Y.)  297; 

slander  of  title  to  a  trade-mark,  where  Swan  v,  Tappan,  5  Cush.  (Mass.)  104. 
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property  are  not  in  themselves  actionable,  it  is  necessary  to 
allege  the  facts  which  show  wherein  the  plaintiff  has  sustained 
damage,  and  as  special  damage  is  the  only  ground  upon  which 
the  action  can  be  maintained,  it  is  essential  that  such  damage  be 
distinctly  and  particularly  set  out.* 

X.  IFBICTXENT  —  1.  In  General  —  The  indictment  for  libel  or 
slander  is  nothing  more  than  a  plain,  brief  narrative  of  the 
offense,  and  the  necessary  facts  that  concur  to  ascertain  its  fact 
and  nature.* 

2.  Inducement  and  CoUoqninm.  —  If  the  words  complained  of  are 
not  per  se  defamatory,  the  indictment  must  allege  any  extrinsic 
facts  which  are  necessary  to  explain  the  meaning  of  the  words 
and  show  that  they  are  injurious  in  meaning.*     These  facts  must 

1.  Burkett  v,  Griffith,  90  Cal.  537.  is  clearly  one   to  remove  a  specified 

Applioationi  of  Bole. —  In  an  action  cloud  upon  title  to  real  estate  cannot, 

for  slander  of  title  whereby  the  plain-  if  it  fail  to  show  that  the  instrument 

tiff  was    prevented  from   obtaining  a  under  which  defendant  claims  is  in- 

loan  on  a  mortgage  of  the  property,  or  valid,  be  sustained  against  a  demurrer, 

from  selling  it,  it  is  essential  to  the  on  the  ground   that  the  facts  stated 

cause  of  action  to  name  the  person  or  show  that  plaintiff  might  have  brought 

persons  wfio  refused  for  that  cause  to  an  action  under  Gen.  Stat.  1878,  c.  75, 

loan   or  purchase;    if  not  named  the  §§  2,  3,  to  determine  adverse  claims 

complaint  is  demurrable.     Linden  v.  upon  real  estate.     Nor,  unless  it  show 

Graham,  i  Duer(N.  Y.)67o.     Where  the  that  defendant's  claim  is  made  in  bad 

only  act  set  forth  in  the  petition,  in  an  faith,  can  it  be  sustained  as  a  com- 

action  for  slander  of  title,  which  might  plaint  for  slander  of  title.     Walton  v. 

tend  to  lay  the  foundation  of  such  an  Perkins,  28  Minn.  413. 
action,  was  the  directing  or  causing  a        S.  Richardson  v.  State,  66  Md.  2io> 

levy    to    be  made   upon  certain    real  See  also  Com.  v.  Chambers,  15  Phila. 

estate,  and  when  the  petition  does  not  (Pa.)  415.     And  see  in  general  article 

allege  any  bargain  for  the  sale  of  the  Indictments,  Informations,  and  Com- 

premises     levied     upon,    which     was  plaints,  vol.  10,  p.  344. 
broken  off  by  means  of  the  levy,  nor        Anticipating  Defense.  —  An  indictment 

any  circumstances  from  which  a  loss  charging  a  libelous  publication   need 

might  be  inferred,  but  merely  alleges  a  not  allege  that  defendant  did  not  be» 

loss  in  general  terms,  it  will  not  be  suffi-  lieve  in  its  truth,  or  that  he  had  na 

cient.    Stark  v.  Chitwood,  5  Kan.  141.  reasonable  grounds  for    believing  it. 

Complaint  Held    to    Bnffioiently    flhow  since  this  is  matter  of  defense.     State 

Bpeoial    Damage.  —  In     an    action    for  v,  Conable,  81  Iowa  60. 
slander  of  title,  the  averment ''whereby        8.  People  v,  Collins,   102  Cal.   345; 

said  M.  was  prevented  from  carrying  State  v.  Osborn,  54  Kan.  473;  Richaid- 

out  and   completing,   and   refused   to  son   v.   State,    66   Md.    205;    Com.   v. 

carry  out  and  complete  said  contract  Child,  13  Pick.  (Mass.)  198;  People  y. 

for  the  purchase  of  said  land    from  Jackman,  96  Mich.  269;  State  v.  Pulit- 

plaintiff,  and  plaintiff  has  hitherto  lost  zer,  12  Mo.  App.  6;    State  v.  Buck,  43 

the  sale  of  said  land  and  the  use  of  the  Mo.  App.  443;  People  v.  Isaacs,  (Gen. 

purchase  money  thereof,  and  has  been  Sess.)  i  N.  Y.  Crim.  Rep.  149;  State  1/. 

unable  to  sell  and  dispose  of  said  land,  White,  6  Ired.  L.  (N.  Car.)  418;    State 

and  has  incurred  and  been  put  to  great  v.  Spear,  13  R.  I.  324;  State  v.  Hender- 

loss  and   expense  in  and   about  said  son,  i  Rich.  L.  (S.  Car.)  179;  Clark  v. 

contract  with  M.,  and  the  enforcement  State,  32  Tex.  Crim.  Rep.  412;    Necly 

thereof,  and  in  and  about  quieting  the  v.  State,  32  Tex.  Crim.  Rep.  370;  State 

title  to  said  land,"  sufficiently  shows  v.  Atkins,  42  Vt.  252;  Reg.  v,  Yates,  12 

special   damage.     Ashford   v,  Choate,  Cox  C.  C.  233. 
20  U.  C.  C.  P.  471.  Where  a  paper  is  not  libelous  on  its 

Changing  Cause  of  Action  to  One  for  face,    but  possesses  a  latent  meaning 

Slander  of  Title.  —  A  complaint  which  which   renders  It  libelous,  the  lateni 
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be  independently  and  explicitly  averred  as  traversable  facts. 
The  court  will  not  resort  to  the  innuendoes  for  proper  aver- 
ments.^ No  explanatory  averments  are  necessary,  however,  to 
show  the  meaning  of  the  words  where  they  are  libelous  per  se^ 
and  unambiguous.* 

Oonnaetliig  DefiuiiAtonr  Hatter  witb  Phdntiff.  —  It  should  be  alleged 
that  the  publication  was  of  and  concerning  the  prosecutor,'  and 
if  the  alleged  defamation  does  not  show  on  its  face  that  it  applies 
to  the  prosecutor,  extrinsic  facts  should  be  stated  showing  its 
application  to  him.^ 

meaning  must  be  explicitly  set  forth  engaged   in    such    business    must    be 

by  way  of  averment  or  colloquium,  so  averred  in  the  indictment.     Com.  v. 

as  to  make  it  appear  upon  the  face  of  Stacey,  8  Phila.  (Pa.)  617. 

the  indictment  that  the  paper  is  a  libel.  Where  an  indictment  is  for  libel  on 

State  V,  Henderson,  i  Rich.  L.  (S.  Car.)  a  judge,  it  is  not  necessary  for  the  libel 

179.  to  conclude  that  the   libel  was  to  the 

mmtntloiii  of  BvIa.  —  Where  the  al-  great    damage    and     scandal    of    the 

leged  defamation  consisted  in  charging  judge.     Richardson  v.  State,   66  Md. 

the  prosecutrix  with  being  pregnant,  205. 

the  indictment  is  defective  if  it  fails  to  1.  State  v,  Atkins,  42  Vt.  252. 

negative  the  fact  of  lawful  pregnancy.  2.  State    v,   Osbom«   54    Kan.    473; 

Clark  V,  State,  32  Tex.  Crim.  Rep.  412.  State  v,  De  Long,  88  Ind.  312;  State  v. 

In  an  indictment  for  libel  the  sub-  Aler,  39  W.  Va.  549.     See  also  Dickson 

stance  of  the  publication  set  forth  was  v.  State,  34  Tex.  Crim.  Rep.  i. 

that  E.  attended  a  political  convention  8.  Com.    v,   Meeser,  i  Brews.   (Pa.) 

while  his  wife  lay  dead  in  her  house,  492;    Rex  v,  Marsden,  4  M.  &  S.  164; 

widi  reflections  and  comments  based  State  v.  Henderson,  i  Rich.  L.  (S.  Car.) 

upon  this  supposed  fact  which,  if  false,  179.     See  also  Neely  v.  State,  32  Tex. 

were  libelous;  but  it  was  not  alleged  Crim.  Rep.  370. 

in  the  indictment  that  any  political  In  an  indictment  for  a  libel  against 
convention  was  held  on  the  day  stated,  W.  S.,  an  omission  to  allege  that  the 
or  while  Mrs.  £.  lay  dead  at  home,  defendant  published  it  of  and  concern- 
It  was  held,  on  demurrer,  that  the  ing  W.  S.  is  not  supplied  by  its  being 
indictment  was  insufficient  for  want  of  alleged  in  the  introductory  part  that 
such  prefatory  averment,  and  was  not  "  the  defendant  intended  to  vilify  W. 
aided  by  an  innuendo  "  meaning  that  S.,  he  having  been  mayor  of,  etc.,  and 
the  said  E.  was  attending  a  political  to  cause  it  to  be  believed  that  as  such 
convention  all  day."  State  v.  Atkins,  mayor  he  had  practiced  corruption, 
42  Vt.  252.  and  been  guilty  of  abuse  in  respect  to 

An  indictment  alleging  that  the  de-  granting  a  license  to  one  J.  L.  to  retail 
fendant  printed  and  published  a  libel  beer,'*  and  concluding  *'  to  the  injury 
of  and  concerning  B.  O.,  the  prosecu-  and  disgrace  of  W.  S. ;  "  although  the 
tor  according  to  the  tenor  and  effect  innuendoes  pointed  the  different  parts 
following,  viz.:    '*  B.  O.,  of  C.  (mean-  of  the  libel  to  W.  S.  and  to  J.  L.,  and 
ing  the  said  B.  O.),  game  and  rabbit  to  the  granting  of  the  license.     Rex  v. 
destroyer,  and  his  wife  (meaning  Char-  Marsden,  4  M.  &  S.  164. 
lotte,  the  wife  of  the  said  B.  O.),  the  Each  Spooifloation  must  aver  that  the 
seller   of    the    same    in  country   and  words  were  published  of  and  concern- 
town,'*  is  bad  for  want  of  averments  ing  the  prosecutor.     State  v.  Brown- 
showing  that  the  words  alleged  to  be  low,  7  Humph.  (Tenn.)  63. 
defamatory     charged     an     indictable  4.  State  v,  Pulitzer,  12  Mo.  App.  6; 
offense,  or  had  reference  to  the  calling  Neely  v.   State,   32  Tex.  Crim.   Rep. 
of  the  prosecutor.     Reg.  v.  Yates,  12  370;  State  ».  Osbom,  54  Kan.  473. 
Cox  C.  C.  233.  What  AYermBnt   Suffloient.  —  An  in- 

LiM  AAetlng  OiM'i  Budneis  Stand-  dictment  for  libel  stating  that  the  de» 
lag.  —  Wherethe  defamatory  matter  fendant,  intending  to  defame  B..  pub- 
can  only  affect  the  prosecutor  in  his  lished  a  libel  containing  false  and 
Irasiness  standing,  the  fact  that  he  was  scandalous  matters  of  and  concerning 
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3.  Alleging  Publication.  —  It  is  essential  that  the  indictment 
show  a  publication  of  the  alleged  defamatory  matter,  whether 
oral  or  written.*  If  the  defamation  is  oral,  the  names  of  the 
persons  before  whom  it  was  uttered  should  be  stated.*  If  the 
defamation  is  in  writing,  no  direct  averment  that  it  has  been 
communicated  to  a  third  person  is  necessary.*  According  to  the 
weight  of  authority,  an  indictment  will  not  be  fatally  defective 
though  it  fails  to  state  in  terms  the  mode  of  publication  of  a  libel ; 
that  is,  whether  in  a  newspaper,  book,  letter,  or  otherwise.* 

4.  Setting  Forth  Defiamatory  ttatter  —  in  OeiMna.  —  An  indictment 


B.,  that  is  to  say:  **  We  should  think  any  facts  by  way  of  inducement  it  may 

that  no  lady  would  admit  to  her  society  be  shown  that  the  defendant,  by  usin^ 

such    a    crack-brained    scamp    as    B.  the  name  of   a    fictitious  corporation 

[meaning  the  said   B.],"   shows  suflS-  defendant,   intended    to   refer    to   the 

ciently,  without  more  formal  introduc-  manager,  and  that  words  set  out  in  the 

tion,  that  the  libel  was  of  and  concern-  publication   referred  to  such  manager, 

ing  B.    Gregory  v.  Reg.,  15  Q.  B.  957,  People  v,  Ritchie,  12  Utah  180. 

69  E.  C.  L.  957.  1.  See  Rex  v.  Brereton,  8  Mod.  328 ; 

An  indictment  for  a  libel  containing  State  v,  Barnes,  32  Me.  530;  State  v. 
a  prefatory  statement  that  the  prose-  Matheis,  44  Mo.  App.  294;  Bamum  t/. 
cator  had  been  a  congressman  and  was  State,  92  Wis.  586. 
a  candidate  for  the  office  of  postmaster,  IMqimotiYa  Allegation.  —  It  has  been 
alleged  that  the  publication  com-  held  that  a  disjunctive  averment  that 
plained  of  reflected  on  him.  It  was  defendant  wrote  or  caused  to  be  writ- 
held  that  the  prefatory  statement  war-  ten  a  libel  is  bad.  Rex  v.  Brereton,  8 
ranted  this  charge,  though  the  indict-  Mod.  328.  Contra^  State  v.  Barnes,^  32 
ment  did  not  allege  that  the  prosecutor  Me.  530. 

was  the  only  congressman  who  was  S.  Burnham   v.   State,   37  Fla.   327; 

a  candidate  for  the  office  of  postmaster.  Neely  v.   State,   32   Tex.   Crim.   Rep. 

State  V.  Schmidt,  49  N.  J.  L.  579.  370;  McMahan  v.  State,  13  Tex.  App. 

Colloqiduin      PoUowing      Deftunatory  220.    All  the  civil  cases  on  this  question 

Words.  —  An    indictment    for   libel    is  hold  differently. 

not  fatally  defective  because  the  collo-  Words  Spoken  in  Poreign  Language.  — 

quium    follows    the    alleged    libelous  If  the  words  were  spoken  in  a  foreign 

words,    if    it  connects  the  equivocal  language,  it  must  be  alleged  or  shown 

phrases  with   external   circumstances  that  they  were  spoken  in  the  presence 

showing  that  they  were  intended  to  libel  of  a  person  who  understood  that  Ian- 

the  person  named.     Com.  v,  Wolfinger,  guage.     State  v.  Matheis,  44  Mo.  App. 

16  Pa.  Co.  Ct.  Rep.  257.  294. 

Statutory  Change  of  Bnle.  —  In  some  8.  Haase  v.  State,  53  N.  J.  L.  34. 

jurisdictions  the  rule  stated  in  the  text  4.  In  Rattray  v.  State,  61  Miss.  377, 

has  been  changed  by  statute.     Thus,  an   indictment  which  failed  to  allege 

under  the  AVwKtTrife  statute  (Code  Crim.  directly    the     mode    of      publication 

Pro.,  §  289),  providing  that  an  indict-  was  sustained,  it  appearing  sufficiently 

ment  for  libel  need  not  set  forth  ex-  from  the  indictment  that  a  newspaper 

trinsic  facts  to  show  the  application  of  article  was  complained  of.     In  State  v, 

the  defamatory  matter  to  the  prosecu-  Dowd,  39  Kan.  412,  it  was  held  that  an 

tor,  but  may  allege  genet  ally  that  it  information  for  libel  which  charged  the 

was  published  concerning  him,  an  in-  defendant  ^ith  writing,  publishing,  and 

dictment  need  not  show  by  extrinsic  circulating  a  libel,  which  was  set  out  in 

facts  the  application  to  the  prosecutor  full,  was  not  fatally  defective  in  failing 

of  a  vague  and  uncertain  letter  which  to  state  the  mode  of  publication.    See 

forms   the   basis   of   the   prosecution,  also   Haase  v.  State,  53   N.  T.  L.  34. 

People    V.   Stokes,   30    Abb.    N.    Cas.  Contra^  People  v.  Stark,  136  >f.  Y.  538, 

(N.  Y.  Gen.  Sess.)  200.     Under  a  similar  where  an  indictment  was  held  defective 

statute  in  Utah  {2  Comp.  Laws,  §3246),  for  not  showing  the  mode  of  publica- 

it  has  been  held  that  without  stating  tion. 
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for  libel  or  slander  must  set  forth  the  very  words  used.  It  will 
not  be  sufficient  to  set  forth  the  substance  of  the  words.* 

Szos^ons  to  BvlA.  —  There  are,  however,  some  exceptions  to  the 
rule,  which  are  set  forth  in  the  notes.* 

Purporting  to  Set  Out  Ezaet  Words.  —  The  indictment  must  not  only 
set  out,  but  must  purport  to  set  out,  the  exact  language  alleged 
to  be  defamatory.'     For  this  purpose  the  use  of  the  prefatory 


1.  Com.  V,  Wright,  i  Cush.  (Mass.)  render  it  improper  that  it  should  ap- 

46;    Com.   V,  Holmes,   17  Mass.   336;  pear  on  record  it  may  be  set  out  ac- 

Com.    V,  Buckingham,  Thach.   Crim.  cording  to  its  purport  and  effect,  but 

Cas.  (Mass.)  29;    Com.  v.  Sweeney,  10  in  this  case  the  reason  for  a  failure  to 

S.  &  R.  (Pa.)  173;    State  v,  Brownlow,  state  the  exact  language  should  appear 

7   Humph.  (Tenn.)    63;    Hammers   v,  in  the  indictment  by  proper  averments. 

State,    13    Tex.    App.    344;     Coulson  Com.  v.  Holmes,  17  Mass.  336;    Com. 

V.  State,  16  Tex.  App.  189:  Rogers  v,  v.  Tarbox,  i  Cush.  (Mass.)  66;  People 

State,  30  Tex.  App.  462;  Pederson  v,'  z/.  Girardin,  i  Mich.  90.    But  see  Reg. «/. 

State,  21  Tex.  App.  485;  Rex  v.  Bear,  Bradlaugh,  2  Q.  B.  Div.  569. 
2  Salk.  417.  Caricature   or  Picture,  —  Where  the 

Where  a  charge  either  civil  or  cfimi-  alleged  libel  consists  of  a  caricature  or 

nal  is    brought  against  a  defendant,  a  lithographic  picture,  and  where  the 

arising  out  of  the  publication  of  a  writ-  ridicule  consists  mainly  in  ridiculous 

ten  instrument,  as  is  the  case  in  libel,  attitudes,    postures,    and    movements, 

the  invariable  rule  is  that  the  instru*  language    somewhat  general  and   in- 

ment  itself  must  be  sei  out  in  the  dec-  definite  may  be  used.     Ellis  v.  Kim- 

laration  or  indictment  with  literal  ac-  ball,  16  Pick.  (Mass.)  132. 
caracy  and  precision.    Com.  v.  Wright,         Statutory    Exceptions.  —  An     indict- 

I  Cush.  (Mass.)  46.  ment   under    Code    N.   Car.,   §    11 13, 

Attmohing  Original  Pnblioation  to  In-  making  it  an  offense  for  any  person  to 

diotnient.  —  It  has  been  held  that  an  in-  attempt,  "  in  a  wanton  and  malicious 

dictment  for  libel  is  not  bad  which  sets  manner,  to  destroy  the  reputation   of 

out  the  defamatory  matter  by  posting  an  innocent  woman  by  words  written 

or  attaching  the  original  libelous  pub-  or  spoken  which  amount  to  a  charge 

lication  to  the  indictment  and  making  of  incontinency,'*  will  be  sufficient  if  it 

it  a  part  thereof.     State  v,  Armstrong,  follows  the  language  of  the  statute.     It 

106  Mo.  395:  State  v,  Bildstein,  44  La.  need  not  set  forth  the  language  spoken, 

Ann.  778.     But  see  Com.  v,  Tarbox,  i  or  the  attendant  circumstances.     State 

Cush.  (Mass.)  66,  where  it  was  held  v.  Haddock,  109  N.  Car.  873.     See  also 

that  if  '  one  of    the    original   printed  State  v,  Edens,  95  N.  Car.  693. 
papers  is  attached  to  the  indictment,  in        8.  Com.  v,  Wright,  i  Cush.  (Mass.) 

place  of  inserting  a  copy,  it  is  not  a  46;  Rex  v.  Bear,  2  Salk.  417. 
sufficient  indication  that  the  paper  is        If  the  matter  is  introduced  by  words 

set  out  in  the  very  words.     Com.  v,  which  imply  that  the  substance  only, 

Tarbox,  i  Cush.  (Mass.)  66.  and  not  the  very  words,  of  the  instru- 

Mitnse  or  Ominion  of  Letter — SfTeet.  ment  is  set  out,  the  indictment  is  in- 

—  The  misuse  or  omission  of  a  letter  sufficient.     Com.   v,  Wright,  i   Cush. 

which  works  no  such  change  in  a  word  (Mass.)  46. 

as  to  make  of  it  a  different  one  will        Statutory  Exceptions,  —  Under  a  stat- 

not  be  treated  as  a  fatal  variance.  State  ute  (Rev.  Stat.  Idaho,  §  7689)  providing 

V.  Townsend,  86  N.  Car.  676.  that  no  indictment  shall  be  considered 

Veed  Vot  Be  More  Speeiilo  than  Pnbli-  insufficient  because  of  any  defect  in 
eation.  —  In  an  indictment  for  libel  it  matter  of  form  which  does  not  tend  to 
is  not  necessary  that  the  charge  be  prejudice  any  substantial  rights  of  de- 
more  specific  than  the  libelous  publi-  fendant  on  die  merits,  an  information 
cation.  Melton  v.  State,  3  Humph,  is  good  as  against  a  demurrer  which 
(Tenn.)  389.  charges  that  defendant  published  de- 

S.  SzMptionB  to  Bnle — Obscene  Mat-  f amatory  matter  about  B.,  "  that  is  to 

trr,  —  If  the  language'  which    is   the  say,"  followed  by  the  alleged  libelous 

l>asis  of  the  action  is  so  obscene  as  to  article.     Bonney  v.  State,  2  Idaho  1015. 
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words  "  as  follows,"  *  or  the  word  "  tenor,"  is  good.*  On  the 
other  hand,  the  use  of  the  following  expressions  has  been  held 
bad :  "  to  the  efifect  following ;"  •  "to  the  tenor  and  effect  follow- 
ing;"* "according  to  the  purport  and  effect,  and  in  substance  as 
follows."  •  So  it  has  been  said  that  quotation  marks  do  not  suffi- 
ciently  indicate  that  the  exact  words  are  set  forth.* 

It  If  Hot  KeoeMary  to  Set  Porth  the  Whole  of  the  publication  in  which 
the  alleged  defamation  occurs.  It  will  be  sufficient  to  set  forth 
such  facts  as  constitute  the  defamation.  Where  a  part  only  is 
included  in  the  offense,  that  part  only  is  necessary  to  be  set  out.'^ 

WordB  C^ken  in  Porelgii  Laii|n>^®-  —  If  the  alleged  defamatory  words 
were  spoken  or  written  in  a  foreign  language  they  must  be  so  set 
forth  in  the  indictment,  together  with  a  proper  translation.®  If 
the  indictment  alleges  that  the  words  were  spoken  in  the  English 
language,  and  the  evidence  shows  that  they  were  spoken  in  a 
foreign  language,  the  variance  will  be  fatal.* 

6.  Inniieiido  —  Offioe  and  Katnre.  —  The  office  of  an  innuendo  is  to 
explain  the  words  spoken  and  attach  to  them  their  proper 
meaning.**  An  innuendo  cannot  supply  the  place  of  the  collo- 
quium and  inducement.  It  must  have  some  precedent  matter  to 
which  it  refers.  It  can  only  explain  where  something  already 
appears  on  the  record  to  ground  the  explanation  upon.**    It 

1.  Clay  V,  People,  86  111.  147.  be  supplied  b^  other  parts  of  the  libel- 

2.  Com.  V.  Wright,  i  Cush.  (Mass.)  ous  publicauon.  Com.  v.  Snelling, 
46,  in  which  it  is  said  that  the  law  Thac$.  Crim.  Cas.  (Mass.)  318. 
attaches  a  technical  meaning  to  the  Omiiiion  of  Date  and  Si^pUrtnre.  —  The 
word  "  tenor,"  as  importing  either  an  omission  in  an  indictment  for  a  libel  of 
exact  copy  or  a  statement  of  the  libel  the  date  and  signature  at  the  end  of 
verbatim.  the  libel,  not  affecting  the  meaning,  is 

8.  Rex  V.  Bear,  2  Salk.  417.  not  a  variance.     It  is  not  necessary  to 

4.  State    V,    Brownlow,    7    Humph,  set  forth  the  whole  publication.  ^Com. 

(Tenn.)  63.  v,  Harmon,  2  Gray  (Mass.)  289. 

6.  Com.  V,  Wright,  i  Cush.  (Mass.)  8.  Rex  v,  Goldstein,  3  Brod.  &  B. 

46,  where  it  wks  held  that  the  words  201,  7  £.  C.  L.  411;   State  v,  Marlier, 

*'  according  to  the  purport  and  efifect,  46  Mo.  App.  233;   Stichtd  v.  State,  25 

and  in  substance  "  could   not  be  re-  Tex.  App.  424. 

jected  as  surplusage.     Compare  State  9.  Stichtd  v.  State,  25  Tex.  App.  424; 

V.  Smith,  7  Lea  (Tenn.)  249,  where  it  State  v,  Marlier,  46  Mo.  App.  233. 

was  held   that  an    indictment    which  10.  Com.  v.  Child,   13  Pick.  ^Mass.) 

charges  the  matter  of  a  libel  to  be  a  198;  Com.  v.  Snelling,  15  Pick.  (Mass.) 

letter  which  is  set  out  in  full  in  the  in-  321. 

dictment,  with  the  prefatory  statement  11.  State  v.   Mott,  45  N.  J.  L.  494; 

*'  which  said  libel  is  in  substance  as  State  v.  Atkins,  42  Vt.  252;  People  v. 

follows,  to  wit,"  is  good.  Collier,  i  Mich.  137;  State  v.  Pulitzer, 

6.  Com.  t/.  Wright,  i  Cush.  (Mass.)  12  Mo.  App.  6;  Rex  v,  Marsden,  4  M. 
46.  &  S.  164;  Barham's  Case,  4  Coke  20; 

7.  Com.  V.  Harmon,  2  Gray  (Mass.)  Rex  v.  Home,  2  Cowp.  672. 

292;  State  V.  Boogher,  8  Mo.  App.  600;  It  is  a    mode    of   explaining  some 

Rex  V,  Brereton,  8  Mod.  329;  Rex  v,  matter  already  expressed;  it  serves  to 

Bear,  2  Salk.  417;  State  v,  Barnes,  32  point  out  where    there    is    precedent 

Me.  530.  matter,  but  it  cannot  introduce  a  new 

Hatter   Not    AmonntiBg   to   liboL —  charge;   it  may  elucidate  what  is  al- 

Where  the  matter  set  forth  in  an  in-  ready  averred,  but  cannot  add  to  or 

dictment  for  a  newspaper   libel   does  enlarge  or  alter  the  sense;  and  there* 

not  amount  to  a  libel,  the  defect  cannot  for  if  it  be  intended  to  explain  any* 
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cannot  extend  the  meaning  of  the  words  beyond  their  natural 
import.*  It  cannot,  by  enlarging  the  meaning  of  the  words, 
make  an  indictment  good  which  without  such  innuendo  would 
be  bad.* 

Veeanily  of  Inniiaiido. —  If  the  words  charged  are  not  libelous 
per  se,  an  innuendo  is  necessary.*  Of  course,  if  the  words  com- 
plained of  are  unambiguous  and  obviously  defamatory,  no  innu- 
endo is  necessary."*  If  the  indictment  is  good  without  an 
innuendo,  the  innuendo  may  be  rejected  as  surplusage.* 

6.  Alleging  Falsity  and  Iblice.  —  The  indictment  should  allege 
the  falsity  and  malice  of  the  defamation  complained  of,  or  facts 
showing  falsity  and  malice.* 

7.  Alleging  Time  and  Place,  —  It  is  not  necessary  to  prove  that 
the  libel  was  published  on  the  day  alleged.  Proof  that  it  was 
published  at  any  time  within  the  statute  of  limitations  is  sufficient 
to  sustain  the  indictment.'^ 

thing,  the  matter  must  be  put  upon  the  uted  to  the  words  except  by  reference 

record  for  it  to  explain.     2  Chit.  Cr.  L.  to  extrinsic    facts,   not    averred   in   a 

310.  prefatory  statement,  will,  nevertheless, 

1.  State  V.  Grossman,   15  Mo.  App.  be  unobjectionable  if  the  facts  neces- 

585;  Avirett  v.  State,  76  Md.  510;  Rex  sary  to  show  such  meaning  appear  in 

V,  Marsden,  5  Cox  C.  C.  252.  the  publication  itself,  so  that  the  re- 

lUiutrations.  —  A  criminal    informa-  stricted     meaning    attributed    to    the 

tion  for  libel  disclosetl  the  publication  words  may    be   naturally    discovered 

of  the   following  words:    *'  We  have  therein  when  read  in  connection  with 

no  doubt  sufficient  information  will  be  the  preceding  matter  of  the  publica- 

obtained  for  a  strong  case  to  lay  before  tion.     State  v,  Mott,  45  N.  J.  L.  494. 

the  home  secretary,  to  enable  that  func-  8.  People  v.  Collins,   102   Cal.   345; 

tionary  to  cause  it  to  be  intimated  *to  People  v,  Isaacs,  (Gen.  Sess.)  i  N.  Y. 

the  suspected  party  that  his  presence  Crim.  Rep.  148. 

here  can  be  dispensed  with,  as  far  as  it  4.  Giles  v.  State,  6  Ga.  276;  State  v. 

may  be  attended  with  danger  to  him-  Kountz,   12   Mo.  App.   511;   Home  v, 

self."     It  was  held  that  the  words  did  Rex,  4  Bro.  P.  C.  368. 

not  support  an  innuendo  which  alleged  lUuitratioii.  —  The  word  "  defaulter  " 

the   meaning  to  be  that  "  the  prose-  used  in  a  publication  to  express  dis- 

cutor  was  suspected  of  having  com-  qualification  for  an  office  of  trust  needs 

mitted  some  crime  which  would  bring  no  innuendo  to  explain  its  meaning, 

his  life  into  danger  from  the  laws  of  State  v.  Kountz,  12  Mo.  App.  511. 

England,'*  and   that   the   information  6.  Com.  v,  Snelling,  15  Pick.  (Mass.) 

was  bad.     Rex  v,  Marsden,  5  Cox  C.  321. 

C.  252.  6.  State  v,  Matheis,  44  Mo.  App.  294; 

The  language,  "  The   ring's  organ  State  t,.  Armstrong,  106  Mo.  395. 

*    *    *    robbing  by  and  with  the  con-  An  information  for  slander  in  imput- 

sentof  the  county  clerk,"  does  not  jus-  ing  unchastity  to  a  woman,  which  does 

tify  an  innuendo   that    the  language  not  state  in  the  language  of  the  statute 

imputed  to  the  clerk  the  crime  of  lar-  that  the  words  were  **  falsely  spoken," 

ceny.    State  v,  Grossman,  15  Mo.  App.  but  does  so  state  in  substance,  is  suffi- 

585.  cient.     State  v.  Matheis,  44  Mo.  App. 

S.  Avirett  v.  State,  76  Md.  510;  Com.  294. 

V,  Snelling,  15  Pick.  (Mass.)  321.  "WilfoUy."— Under  Me.  Rev.  Stat.,  c. 

BestrieUd  Xesning.  —  An  indictment  129,  §  2,  prohibiting  the  "  wilful  "  pub- 
setting  out  a  publication  of  words  libel-  lication  of  a  libel,  an  indictment  alleg- 
ons  per  se^  the  innuendo  to  which,  ing  a  **  malicious  "  publishins^  is  suffi- 
however,  points  a  meaning  not  gen-  dent.  State  z/.  Robbins,  66  Me.  324. 
end,  but  restricted,  which  restricted  7.  Com.  v.  Varney,  10  Gush.  (Mass.) 
meaning  would  not  naturally  be  attrib-  402.     See  also  supra^  III.  7.  Averment 
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8.  Alleging  Tendency  to  Provoke  Breach  of  Peace.  —  An  indict- 
ment for  libel  need  not  allege  a  special  intent  to  provoke  the 
prosecutor  to  a  breach  of  the  peace,  unless  the  writing  is  sent 
directly  to  him.* 

9.  Duplicity.  —  The  indictment  must  be  so  framed  as  to  avoid 
duplicity.  If  the  indictment  is  subject  to  this  vice,  a  conviction 
cannot  be  sustained.* 

10.  Variance.  —  The  words  charged  in  the  indictment  must  be 
proved  strictly  as  said.  Proof  of  words  of  the  same  or  similar 
import  will  not  be  sufficient* 

of  Time  and  Place,    But  sec  Stichtd  v,  dictment  for  libel  is  fatally  defective  if 

State,  25  Tex.  App.  420.  it  fails  to  allege  that  the  publication 

Instanoe.  —  An    indictment    alleging  has  a  tendency  to  provoke  a  breach  of 

that  the  defendant  published  a  libel  on  the  peace.     Moody  v.  State,  94  Ala.  42. 

the  2ist  of  the  month  is  supported  by  Such  an  allegation  has  been  held  un- 

showing  a  publication  on  the  19th  of  necessary  under  the  statute  in  fVasA- 

the  same  month.     Com.  v,  Varney,  10  ington  (Penal  Code,  §  17)  defining  libel 

Cush.  (Mass.)  402.  to  be  "the   defamation   of  a  person, 

Where  Date  Is  Hatter  of  DeieriptiOB.  —  made  public  by  any  words  *  *  * 
If  the  indictment  alleges  that  the  libel  tending  to  provoke  him  to  wrath,  or 
was  published  in  a  newspaper  bearing  expose  him  to  *  *  *  ridicule,"  etc. 
date  on  a  certain  date,  proof  that  it  State  v.  Nichols,  15  Wash.  i. 
was  published  in  a  newspaper  bearing  S.  Indictments  Held  Bad  lor  Duplicity, 
date  on  any  other  day  will  not  support  — An  indictment  is  bad  for  duplicity 
the  indictment.  The  date  is  matter  of  which  sets  out  three  articles  as  pub- 
description,  and  it  is  as  necessary,  in  lished  in  consecutive  issues  of  defend- 
order  to  avoid  a  variance,  to  prove  a  ant's  newspaper,  each  of  which 
publication  in  a  newspaper  of  that  date  charged  a  degraded  act  within  the 
as  in  a  newspaper  of  that  name.  Com.  meaning  of  the  statute.  People  v. 
V.  Varney,  10  Cush.  (Mass.)  402.  Tackman,  96  Mich.  269.     So  also  is  an 

Ayerments  of  Place.  —  The  fact  that  mdictment  which  in  one  count  charges 

the   newspaper  in  which  the  libel  is  defendant  with  two   distinct  publica- 

alleged  to  have  been  published  had  its  tions  of  the  same  libel.     Each  publica- 

publication  office  and  was  published  in  tion  should  be  alleged  in  a  different 

a  place  other  than  that  laid  in  the  in-  count.  State  v.  Healy,  50  Mo.  App.  243. 

dictment,  cannot  be  taken  advantage  Indictments  Held  Kot  Olijecticnable  fbr 

of  in  a  proceeding  by  habeas  corpus  in  Duplicity.  —  An  indictment  which  avers 

bar  of  a  prosecution  in  the  county  as  that  the    defendant  "  unlawfully  and 

laid  in    the    indictment.      Matter   of  maliciously  did  compose  and  publish, 

Kowalsky,  73  Cal.  120.  and  cause  and  procure  to  be  composed 

1.  Com.  V.  Wolfinger,  16  Pa.  Co.  Ct.  and  published,"  is  not  a  malicipus 
Rep.  257.  See  also  Rex  v.  Wegener,  2  libel.  State  v.  Robbins,  66  Me.  327. 
Stark.  245,  3  E.  C.  L.  395,  where  it  was  So  an  indictment  which  charges  a  libel 
held  that  in  an  indictment  for  libel  re-  upon  two  or  more  persons  not  con- 
fleeting  on  the  prosecutor  in  his  profes-  nected  in  the  same  business  is  not  bad 
sion  as  solicitor,  and  which  has  been  for  charging  more  than  one  offense 
addressed  and  sent  to  him  only,  it  where  the  libel  is  contained  in  a  single 
must  be  alleged  to  have  been  written  writing  and  published  by  a  single  act. 
and  sent  with  an  intent  to  provoke  the  State  v.  Hoskins.  60  Minn.  168;  Tracy 
prosecutor  to  a  breach  of  the  peace  and  v.  Com.,  87  Ky.  578. 
not  with  an  intent  to  injure  him  in  his  8.  Barnett  v.  State,  35  Tex.  Crim. 
profession.  Rep.   280;    Frisby   v.   State,   26    Tex. 

Bole    under    Statutory    ProvisionB.  —    App.  180;  Riddle  v.  State,  30  Tex.  App. 

Under  the  Alabama  statute  (Ala.  Code,  425;  Condee  v.  State,  14  Tex.  App.  222; 

§  3771)    providing  that  '*any  person  State  t^.  Powers,  12  I  red.  L.  (N.  Car.)  5; 

who  publishes  a  libel  of  another  which  Booker  v.  State,  100  Ala.  32;  Com.  v, 

may  tend  to  provoke  a  breach  of  the  Buckingham, Thach.  Crim.  Cas.  (Mass.) 
peace  must  be  punished,"  etc.,  an  in-    29.     See  also  supra^  III.  10.  Variance, 
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XL  Tbial  —  1.  QuettioiLs  of  Law  and  Fact  —  If  the  language 
published  is  clear  and  unambiguous,  it  is  the  province  of  the 
court  to  determine  its  construction,  and  to  determine  whether  it 
is  actionable/^  se^    The  jury  cannot  rightfully  indulge  in  con- 

Watorlftl       YarUnoM  —  nimtrated.  —  proof  is  one  of  law,  and  when  made  in 

Where  the  indictment  charged  that  de-  the  court  below  may  be  reviewed  on 

fendant  set  up  in   public  a  board  on  appeal.     State  v,  Harvell,  4  Jones  L. 

which  was  a  painting  or  picture  of  a  (N.  Car.)  55. 

human     head,    with    a    nail    driven  1*  ComucHcut.  —  Mix  v.  Woodward, 

through  the  ear  and  a  pair  of  shears  ia>  Conn.  262;    Haight  v,  Cornell,    15 

hnng  on  the  nail,  and  the  proof  was  Conn.    74;     Donaghue    v.   Gappy,    54 

that  a  human  head,   showing  a  side  Conn.  257. 

face,    with    an     ear,    a    nail    driven  Delaware,  —  Croasdale   v.  Bright,   6 

through  the  ear,  and  a  pair  of  shears  Houst.  (Del.)  52;  Delaware  State  F.  & 

hung  on  the  nail,  was  inscribed  or  cut  M.    Ins.   Co.   v,   Croasdale,   6   Houst. 

in  the  board  by  means  of  some  instru-  (Del.)   181 ;    Croasdale   v.    Tantum,   6 

ment,  but  was  not  painted,  it  was  held  Houst.  (Del.)  60. 

that  there   was  a  fatal  variance    be-  Georgia,  —  Pugh  v,  McCarty,  44  Ga. 

tween  the  pleading  and  proof.     State  383. 

r.  Powers,  12  Ired.  L.  (N.  Car.)  5.  Illimns.  —  Spencer  v,  McMasters,  16 

Where  the  complaint  alleges  that  the  111.  405. 

words  were  spoken  in  the  presence  of  Indiana.  -—  Over    v.    SchifBing,    loa 

G.   and  others,   and  the    information  Ind.  191;    Gabe  v,  McGinnis,  68  Ind. 

Uiat  they  were  spoken  in  the  presence  538;  Young  v.  Clegg,  93  Ind.  371. 

of  P.  and  others,  the  variance  is  fatal.  Kentucky,  —  Hdme  v,  Arrasmith,  i 

Davis  V,  State,  (Tex.  Crim.  App.  1893)  Bibb  (Ky.)  166. 

32  S.  W.  Rep.  979.  Maryland,  —  Negley   v.   Farrow,   60 

In  an  indictment  for  libel  one  count  Md.  158. 

set  forth  the  publication  of  the  libel  Massachusetts. — Curtis  v.  Mussey,  6 

"in  the    following  false,  scandalous,  Gray  (Mass.)  261;   Com.  z^.  Kneeland, 

and  defamatory  words; "  it  was  held  ao  Pick.  (Mass.)  332;  Com.  v.  Holmes, 

that  the  omission  in  the  recital  follow.  17  Mass.  336. 

ing  of  the  word  "  evening  "  after  the  Minnesota,  —  Smith    v,   Stewart,    41 

word  *•  Thursday  "  which  occurred  in  Minn.  7. 

the   original  publication,  was  a  fatal  New   York.  —  Hunt    v,  Bennett,   19 

variance.      C^m.      v,      Buckingham,  N.  Y.  173;    More  v,  Bennett,  48  N.  Y. 

Thach.  Crim.  Cas.  (Mass.)  29.  472;  Turrill  v,  DoUoway,  17  Wend.  (N. 

Lmnaterial    Ytrlaaoef. —  where    the  Y.)  426;    Fry  z/.  Bennett,  5  Sandf.  (N. 

libelous  word  charged  is  "  fraud,"  and  Y.)  65;    Snyder  v,  Andrews,  6  Barb, 

the  evidence  shows  that  the  word  was  (N.  Y.)  43. 

written  "  frod,**  the  variance  is  imma-  Ohio, — Van    Ingen    v,    Newton,    r 

teris^.     State    v,    Fitzgerald,    20    Mo.  Disney  (Ohio)  482. 

App!  408.  Pennsylvania,  —  Pittock    v,    O'Neill, 

A  literal  variance  alone  is  not  fatal  63  Pa.  St.  253. 

when  the  omission  or  addition  of  a  let-  Tennessee.  —  Banner     Pub.     Co.     v, 

ter  does  not  make  it  a  different  word,  State,    16   Lea  (Tenn.)   176;    Lyon   v, 

and  a  diversity   in  the  spelling  of  a  Guild,  5  Heisk.  (Tenn.)  183. 

name  is  not  material  where  it  is  idem  Vermont,  —  Gregory    v,   Atkins,    42 

sonans.      State   v,  Fitzgerald,  20  Mo.  Vt.  237. 

App.  408.  Wisconsin,  —  Gottbehuet    v,    Huba- 

Under  a  statute  making  it  punishable  chek,  36  Wis.  515. 

to  use  opprobrious  words  to  or  of  an-  England,  —  Tuson  v,  Evans,  12  Ad. 

other,  an  indictment  charging  that  the  &  El.  733,  40  E.  C.  L.  175. 

words  were  used  to  and  of  another  is  The     words     charged     were     that 

sustained  by  evidence  that  the  words  the   plaintiff  "  is   the  only  insurance 

were  used  of  but  not  to  him.     Lecroy  a^ent  in  Vermont  who  has  been  con- 

V,  State,  89  Ga.  335.  victed    in    open   court  of   wilful   per- 

YuiaaoeaQvMtionof  LawaadSeview-  jury."     Innuendo,  that  the  defendant 

ilkle.  —  The  question  as  to  what  is  a  nteant  to  charge  that  he  had  been  tried 

variance  between  the   allegation   and  and  convicted  of  perjury.     Defendant 
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jectures  not  warranted  by  the  legal  import  of  the  words,  where 
the  words  have  a  definite  certain  meaning.* 

If  tlM  Words  Publlfhed  Are  Clearly  De&matory  on  their  face,  being 
unambiguous  and  incapable  of  an  innocent  meaning,  the  court 
should  instruct  as  a  matter  of  law  that  they  are  defamatory.* 

If  the  Words  Are  Ambifnioiis,  but  admit  of  a  slanderous  interpretation, 
the  question  whether  the  publication  is  libelous  is  for  the  jury.' 

Whether  the  Defamatory  Itatter  Was  Published  concerning  any  particular 
individual,  or  whether  that  individual  was  intended,  is  a  question 
for  the  jury.* 

Xalioe.  —  Whether  the  publication  was  made  with  a  malicious 
intent,  is  for  the  jury.' 

offered  evidence  that  plaintiff  had  per-  4.  Banner  Pub.  Co.  v.  State,  i6  Lea 

jured  himself  in  an  action  in  which  he  (Tenn.)  176;  Negley  v.  Farrow,  60  Md. 

was  a  witness,  that  his  guilt  was  appa-  158;  People  v.  McDowell,  71  Cal.  194. 

rent  to  all  present,  and  the  defendant  PnbUcatioii  hy  Defendant.  —  It  is  the 

contended  that  the  word  "  convicted  '*  province    of    the    jury    to    determine 

was  used  by  him  in  the  sense  of  being  whether  the  publication  was  made  by 

detected  in  guilt.     It  was  held  that  the  defendant  or  at  his  instance.     Gregory 

meaning  ascribed  by  the  innuendo  was  v.  Atkins,  42  Vt.  237. 

the  only  one  of  which  the  language  was  6.  Gregory  v,   Atkins,   43    Vt.    237; 

justly  susceptible,  and  that  a  submis-  Com.  v.  Costello,  i  Pa.  Dist.  Rep.  745 ; 

sion  of  its  meaning  *to  the  jury  was  Burton  v,  Worley,  4  Bibb  (Ky.)    38; 

properly   denied.     Norton  v.  Livings-  Hyde  v.   McCabe,   100  Mo.  412;    Van 

ton,  64  Vt.  473.  Inzen  v.  Newton,  i  Disney  (Ohio)  482; 

The  Bnle in  Maine.  —  In  a  prosecution  Stallings  v»  Whittaker,   55   Ark.    494; 

for  libel  the  respondent  has  the  right  Warner  v.  Press  Pub.  Co.,  132  N.  Y. 

to  have  the  jury  determine  whether  or  181. 

not  the  publication  is  libelous;  but  he  The  question  whether  a  publication 

may  waive  this  privilege  by  admitting  about  a  subject  proper  for  publication 

it  to  be  a  libel,  in  which  case  he  can-  was  without  actual  malice  is  for  the 

not  complain  if  this  question  is  not  left  jury.     Com.  v.  Costello,   i    Pa.    Dist. 

to  the  jury,  nor  can  he  be  aggrieved  by  Rep.  745. 

a  ruling  of  the  court  as  matter  of  law  Instrnotion    Held   to  Violate  Bnle.  — 

that  it  is  a  libel.     State  v,  Goold,  67  The  court  instructed  that  **  pain  and 

Me.  509.  mental  suffering  caused  by  the  mail- 

1.  Gregory  v.  Atkins,  42  Vt.  237.  cious  slander  of  the  plaintiff  by  the  de- 

2.  Smith  V.  Stewart,  41  Minn.  7;  fendant  are  among  the  elements  of  dam- 
Banner  Pub.  Co.  z/.  State,  16  Lea  age  for  which  plaintiff  may  recover;'* 
(Tenn.)  176;  Gottbehuet  v.  Hubachek,  that  **  the  jury  are  the  judges  of  the 
36  Wis.  515;  Young  V,  Clegg,  93  Ind.  amount  of  damages  the  plaintiff  has 
371 ;  Spencer  v,  McMaster,  16  111.  405.  sustained  by  reason  of  the  defamatory 

Under  a  declaration  which  alleges  words  of  the  defendant,  but  this  does 
the  publication  of  a  certain  libel  con-  not  mean  actual  and  ostensible  dam- 
cerning  the  plaintiff,  but  which  con-  ages,  but  such  damages  as  will  fully  and 
tains  no  innuendo,  colloquium,  or  spe-  adequately  compensate  the  plaintiff  for 
cial  averments  of  fact  to  connect  the  the  wrong  and  injury,  mental  suffering 
publication  with  the  plaintiff,  if  no  evi-  and  mortification,  that  the  plaintiff  has 
dence  is  offered  to  connect  him  there-  sustained,  and  at  the  same  time  vindi- 
with  except  the  publication  itself,  the  cate  his  character  and  punish  the  de- 
question  whether  the  publication  refers  fendant.'*  This  instruction  was  held 
to  plaintiff  is  for  the  court  and  not  for  erroneous,  as  tending  to  take  from  the 
the  jury.  Borrows  v.  Bell,  7  Gray  jury  the  determination  of  the  question 
(Mass.)  301.  whether    there    was    express    malice. 

8.  Reeves  v,  Bowden,  97  N.  Car.  29;  Stallings  v.  Whittaker,  55  Ark.  494. 

Getchell  v.  Merchant  Tailors'  Exch.,  26  Instrnotion  Held  Not  to  Violate  Bala. — 

W'kly  L.  Bui.  (Ohio)  233;  Ellsworth  v.  An    instruction  that  malice   does   not 

Hayes,  71  Wis.  427.  mean   personal  ill  will;    that  the  law 
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Privilege. —  If  the  facts  are  uncontroverted,  it  is  the  province  of 
the  court  to  determine  whether  the  publication  is  privileged.* 
If,  however,  the  evidence  is  uncertain  and  conflicting,  it  is  proper 
for  the  court  to  instruct  as  to  what  facts  amount  to  privilege,  and 
leave  it  to  the  jury  to  determine  whether  those  facts  are  proved.* 

Eridenoe  —  Yariaaoei.  —  In  prosecutions  for  libel  the  court,  and  not 
the  jury,  decides  as  to  the  admissibility  of  evidence  and  questions 
as  to  variances.' 

Iignry.  —  So  it  has  been  held  that  the  question  whether  one 
has  been  injured  in  social  or  business  standing  by  slanderous 
reports  against  him  is  a  mixed  question  of  law  and  fact,  of  which 
courts  are  better  judges  than  jurors.* 

2.  Power  of  Juries  to  Judge  the  Law.  —  In  a  number  of  jurisdic- 
tions there  are  statutes  and  constitutional  provisions  which  might 
be  so  construed  as  to  make  the  jury  a  judge  of  the  law  in  the  sense 
that  it  may  disregard  the  instructions  of  the  court  and  deter- 
mine the  law  to  be  otherwise  than  laid  down  in  the  instructions. 
The  provisions  in  Missouri  and  Iowa  are  nearly  identical.*  The 
Iowa  court  takes  the  view  that  the  provision  applies  only  to  crim- 
inal prosecutions,*  and  in  construing  the  provision  holds  that  the 
court  still  has  the  right  in  criminal  cases  to  instruct  the  jury,  and 
that  an  erroneous  instruction  would  be  ground  for  reversal."^  The 
Missouri  provision  is  held  to  apply  to  both  civil  and  criminal 
cases,®  and  gives  the  jury  the  power  to  determine  whether  the 
publication  complained  of  is  libelous,  irrespective  of  the  court's 
instructions.*  This,  however,  is  the  limit  of  the  jury's  right  to 
judge  the  law.  On  all  other  questions  the  jury  is  as  much  bound 
by  all  the  other  instructions  in  an  action  for  libel  as  in  any  other 

implies  malice  from  a  libelous  publi-  tion,  it  is  proper  to  submit  to  the  jury 

cation;    that  defendant   is  responsible  the  question  whether  plaintiff  has  sus- 

if  he  published  carelessly,  not  Jicnowing  tained  damages  to  his  business, 

what  it  was*  and  that  every  person  is  6.  Iowa  Code,  (1897)  §  5091,  provides 

presumed  to  intend  the  reasonable  and  that  "  in  all  prosecutions  for  libel  the 

natural  consequences  of  his  acts,  is  not  jury,  after  having  received  the  direction 

objectionable  as  directing  the  jury  that  of  the  court,  shall  have   the  right  to 

malice  and  intent  to  injure  are  conclu-  determine  at  their  discretion  the   law 

sively  presumed  if  the  publication  be  and  the  fact.'* 

proved.  State  v.  Mason,  26  Oregon  273.  ConBt.  Xo.,  art.  2,  §  14,  provides  that 

1.  Darby  r.  Ousley,  i  H.  &  N.  i;  in  prosecutions  for  libel  **  the  jury, 
Wenman  v.  Ash,  13  C.  B.  836,  76  E.  C.  under  the  direction  of  the  court,  shall 
L.  836;    Locke   V,  Bradstreet   Co.,  22  determine  the  law  and  the  fact." 

Fed.  Rep.  771;    Press  Co.  v,  Stewart,  6.  Forshee  v.  Abrams,  2  Iowa  571. 

119  Pa.  St.  584.  7.  State   v.   Rice,   56   Iowa  431.     In 

2.  Howland  v,  George  T.  Blake  this  case  the  reviewing  court  declined 
Mfg.  Co.,  156  Mass.  543;  Duncan  v.  to  express  any  opinion  as  to  whether 
Brown,  15  B.  Mon.  (Ky.)  186.  the    jury    was    bound    to    follow    the 

8.  State  V,  Jay,  34  N.  J.  L.  368.  instructions. 

4.  Savoie   v,   Scanlan,  43   La.    Ann.  8.  See  State  v.  Armstrong,  106  Mo. 

967.     But   see   Orth    v,    Featherly,    87  395;    Mitchell  v.   Bradstreet  Co.,    116 

Mich.  315,  where  it  was  held  that  if  a  Mo.  226. 

loss  of  business  from  the  publication  0.  State  v.  Armstrong,  106  Mo.   395 

of  the  libel  is  alleged,  and  there  is  evi-  [ovfrruling  State  v.   Hosmer,    85    Mo. 

dence   lending   to  sustain  the  allega-  553];  Arnold  v.  Jewett,  125  Mo.  241. 
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case,^  and  it  has  been  held  that  in  the  absence  of  a  request  the 
court  need  not  instruct  the  jury  that  it  is  the  judge  of  the  law 
and  the  fact.* 

Under  the  Kansas  enactment*  the  jury  must,  in  civil  actions 
of  libel,  receive  and  accept  the  direction  of  the  court  as  the  law,* 
but  in  criminal  prosecutions  it  has  been  held  that  counsel  may 
discuss  before  the  jury  every  question  that  comes  within  the  issue 
of  the  case,  and  may,  under  the  superintendence  of  the  courts 
present  and  argue  his  theory  of  the  law  of  the  case,  although  it 
should  differ  in  some  respects  from  that  given  by  the  court  in 
its  instructions.  The  charge  should,  nevertheless,  be  as  full  and 
complete  as  in  cases  where  the  jury  is  to  follow  the  law  as  laid 
down  by  the  court.* 

In  California,  while^the  jury  is  to  determine  the  law  as  well  as 
the  fact,  it  is  not  at  liberty  to  determine  that  what  the  statute 
declares  to  be  a  criminal  libel  is  not  such.* 

3.  InitnLotiona  —  a.  Limiting  Instructions  to  Pleadings 
AND  Evidence.  —  The  instructions  given  must  conform  to  the 
issues  raised  by  the  pleadings  and  evidence,  and  be  based  thereon.'^ 
It  will,  in  general,  be  erroneous  to  instruct  as  to  questions  not 
raised  by  the  pleadings,  and  a  request  for  an  instruction  defec- 

1.  Arnold  v,  Jewett«  125  Mo.  241.  argues  the  case  accordingly,  he  is  not 

Jury    Cannot    Pan    on    Ploadings.  —  entitled  to  an  instruction  on  the  basis 

Under    the    constitutional    provision  of  privilege.    Gilmore  v.  Litzelman,  41 

quoted,  it  is  the  duty  of  the  court  to  111.  App.  541. 

pass   on    the    pleadings.      St.    James        So  an  instruction  that  plaintiff  could 

Military  Academy  v.  Gaiser,  125  Mo.  not  recover  if  the  matter  was  true,  is 

517.  erroneous    where  justification  is    not 

5.  Mitchell  v.  Bradstreet,  116  Mo.  pleaded  and  proved.  Republican  Pub. 
226.  Co.  z\  Miner,  12  Colo.  77. 

3.  Gen.  Stat.  Kan.  (1897),  c.  100,  §  354,  If  defendant  neither  pleads  nor  gives 
provides  that:  "  In  all  indictments  or  evidence  of  the  truth  of  the  charge, 
prosecutions  for  libel,  the  jury,  after  though  l)e  admits  that  he  made  it,  an 
having  received  the  direction  of  the  instruction  that  the  law  allows  defend- 
court,  shall  have  the  right  to  determine,  ant  to  set  up  truth  in  justification  and 
at  their  discretion,  the  law  and  the  that  this  does  not  relieve  plaintiff  of 
fact."  the  burden  of  proving  it  false,  although 

4.  Castle  v,  Houston,  19  Kan.  417.  defendant  does  not  set  up  the  truth  in 

6.  State  V,  Verry,  36  Kan.  416.  justification.  Is   erroneous.     Burke  v. 

6.  People  V.  McDowell,  71  Cal.   194,     Mascarich,  81  Cal.  302. 

where  it  was  held  that  an  instruction  Inftruoting  in  Aooordanoe  with  Thoory 
that  the  jury  might,  if  they  thought  fit,  of  CounMl.  —  If  justification  and  privi- 
ignore  the  law  defining  a  criminal  libel  lege  are  pleaded,  and  the  trial  con- 
is  erroneous.  ducted  by  the  defendant  as  if  the  charge 

7.  Gilmore  v.  Litzelman,  41  111.  App.  complained  of  was  that  plaintiff  was  an 
541;  Republican  Pub.  Co.  v.  Miner,  adulteress,  defendant  cannot  complain 
12  Colo.  77;  Burke  v.  Mascarich,  81  of  an  instruction  that  "  counsel  seem, 
Cal.  302.  See  also  Story  v.  Jones,  52  and  properly  too,  to  agree  in  this, 
111.  App.  112.  that  the  substance  of  the  charges  con- 
It  is  proper  to  refuse  a  mere  abstract  tained   in   the  several    counts  of    the 

proposition,     though     it    be    correct,  declaration    *    *    *    is  that  the  defend- 

Smith  V.  Sun  Printing,  etc.,  Assoc,  55  ant    declared    *    *    ♦    that   she,   the 

Fed.  Rep.  240.  plaintiff,  had  committed  the  crime  dt 

Instances.  —  Where     the     defendant  adultery.'*     McLenahan   v.    Andrews^ 

justifies,    and    puts    in    evidence    and  135  Pa.  St.  383. 
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tive  in  this  regard  should  be  refused.*  So,  when  a  certain  matter  is 
not  put  in  issue  by  the  pleadings,  the  court  may  so  instruct.*  So 
instructions  which  there  is  no  evidence  to  support,'  or  which  are 
opposed  to  the  evidence,  are  erroneous,*  but  an  ^instruction 
which  is  pertinent  to  the  issues  and  evidence  shoul<l  be  given 
when  requested.* 

b.  Giving  Undue  Prominence  to  Evidence.  —  In  framing 
instructions  the  court  must  not  give  undue  prominence  to  one 
portion  of  the  evidence,  and  ignore  other  portions.* 

c.  Charging  on  the  Weight  of  the  Evidence.  —  In  some 

jurisdictions  instructions  on  the  weight  of  the  evidence  are  per- 
missible and  will  be  upheld ;  '^  in  others  they  are  deemed 
erroneous.** 

d.  Improper  Assumptions  of  Fact.  —  In  instructing  the  jury 
the  court  should  not  assume  as  proved  or  uncontroverted  matters 

I.  Stowell  V,  Beagle,  57  111.  97.  and  larceny.     Boyce  z/.  Aubuchon,  34 

The  statement  of  a  cause  of  action  Mo.  App.  315. 
for  slander  for  words  imputing  to  a  4.  Bennett  v,  Brice,  (Md.  1891)  2i 
woman  the  crime  of  adultery  should  Atl.  Rep.  552,  where  it  was  held  that 
allege  coverture,  and  no  instruction  if  defendant  denies  having  spoken  the 
should  be  given  as  to  said  cause  of  slanderous  words,  a  request  for  an  in- 
action in  the  absence  of  such  aver-  struction  on  the  hypothesis  that  the 
ment.  Christal  v,  Craig,  ^  Mo.  App.  words  were  privileged  is  properly  re- 
367.  fused. 

8.  Swartz«i  v.  Dey,  3  Kan.  244,  where  6.  Crandall  v.  Dawson,  6  111.  556. 
it  was  held  that  if  the  form  of  the  an-  6.'InBtnietion  Held  Hot  te  Violate  Thii 
swer  was  justification  but  the  matter  Bole.  —  An  instruction  directing  the 
was  not,  it  was  not  error  to  charge  that  jury  to  determine  whether  the  language 
there  was  no  justification  for  defendant  set  out  in  the  declaration  is  defamatory 
under  the  pleadings.  Lehning  v,  is  not  objectionable  as  limiting  the  jury 
Hewett,  45  111.  23,  where  an  instruc-  to  that  language  where  they  are  further 
tion  that  '*  whether  he  [the  plaintiff]  instructed  that  their  determination 
gambles  or  keeps  a  gambling  house  must  be  based  on  their  belief  from  the 
has  nothing  to  do  with  the  issue  in  this  evidence,  there  being  other  evidence 
case,  under  the  pleadings  as  they  now  than  the  language  set  out  in  the  dec- 
stand,"  was  held  unobjectionable,  the  laration.  See  Jones  v,  Greeley,  25 
slanders  alleged  being  that  plaintiff  had  Fla.  629. 

set  his  house  on  fire  to  get  the  insur-        7.  Smith  t'.  Sun  Printing,  etc.,  Assoc., 

ance,  and  the  plea  being  the  general  55  Fed.  Rep.  240,  where  it  was  held  not 

issue.  erroneous    to  instruct  that    the    libel 

Hamikn  Error.  —  An  instruction  that  charged  was  a  *'  sensational  statement 

it  must  be  shown  that  defendant  spoke  of   her  [the   plaintiff's]   disgrace,"  or 

the  words  charged  in  the  petition,  or  that  it  charged  ''an  act  of  the  greatest 

substantially  those  words,  is  harmless  dishonor  to  a  wife;"  or  that  it  was 

error  where  the  slander,  if  spoken  at  calculated  to  cause  great  injury  to  her 

all,  was  in  the  words  of  the  petition,  reputation,  and  was  a  *' most  damaging 

Nicholson  v.  Rogers,  129  Mo.  136.  article." 

8.  Instructions  as  to  declarations  by  8.  McArthur  v.  State,  59  Ark.  431,  in 
plaintiff  after  first  reading  the  alleged  which  it  was  held  erroneous  to  charge 
defamatory  article  are  properly  re-  that  if  the  defense  set  up  was  that  de- 
fused, in  the  absence  of  any  evidence  fendant  did  not  use  the  words  com- 
that  she  made  such  declarations.  Far-  plained  of,  and  it  is  shown  beyond  a 
rand  v,  Aldrich,  85  Mich.  593.  reasonable  doubt  that  he  did,  thereby 

Where  the  slanderous  words  spoken  imputing  unchastity  to  plaintiff,  which 

impute  larceny  only,  it  is  error  to  in-  she  denies,  a  conviction  would  be  justi- 

stmct  concerning  charges  of  burglary  fied,  in  the  absence  of  other  evidence. 
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which  are  in  dispute.*  Nor,  on  the  other  hand,  should  it  assume 
that  there  is  a  controversy  in  relation  to  a  conceded  or  undis- 
puted fact.* 

e.  Limiting  Effect  of  Evidence.  —  If  evidence  is  admis- 
sible for  one  purpose  only,  the  court  should  instruct  the  jury  to 
consider  it  only  for  the  purpose  for  which  it  was  intended.' 

/.  Requests  for  Instructions.  —  If  any  part  of  a  requested 

instruction  is  improper,  the  court  may  reject  the  whole.*  If, 
however,  the  requested  instruction  is  correct,  a  substantial  com- 
pliance  therewith   is   necessary.* 

g.  Cautionary  Instructions.  —  In  the  notes  hereto  are  set 
some  cautionary  instructions,  some  of  which  have  been  approved 
and  some  condemned.* 

1.  Burt    V.   McBain,   29   Mich.  260;  fendant,  but  not  declared  on,  is  admis- 

Mosier  v.  Stoll,  119  Ind.  244.  sible,  but  the  jury  should  be  instructed 

If  a  publication  complained  of  is  am-  of  the  purpose  for  which  the  evidence  is 

biguous,  the  jury  must  determine  the  introduced.     Brittain  v.  Allen,  3  Dev. 

question  of  libel  or  no  libel,  and  the  L.  (N.  Car.)  167;  Scott  v.  McKinnish, 

court  should  not  assume  that  there  is  15  Ala.  662.     So  also  a  repetition  of  the 

no  controversy  as  to  the  nature  of  the  words  charged  to  have  been  spoken  by 

publication,  and  in  instructing  make  defendant  after  the  commencement  of 

the  right  of  recovery  depend  on   the  the  suit  is  competent  to  show  the  quo 

intent  with   which  the  libel  was  pub-  animo  with  which  the  words  charged 

lished.     Mosier  v,  Stoll.  119  Ind.  244.  were  spoken,  but  the  jury  should  be 

Instmetion  H«ld  Hot  Objeetloiialila  m  charged  that  it  is  admitted  for  that  pur- 

AMmnlTig    FaoU    Hot   Provod. —  In    an  pose  alone.     Scott    v,   McKinnish,    15 

action  for  slander  in  imputing  to  plain-  Ala.  662. 

tifif  a  want  of  chastity,  instructions  were  4.  Alliger  v.  Mail  Printing  Assoc.,  66 

held  not  objectionable  as  assuming  facts  Hun  (N.  Y.)  626,  49  N.  Y.  St.  Rep.  405, 

not  proved  which  referred  to  plaintiff  where  it  was  held  that  a  requested  in- 

as  a  sensitive  girl,  who  had  suffered  in  struction  that  the  law  recognizes  the 

consequenceof  the  slander,  and  in  call-  duty  of  a  newspaper  to  give  its  sub- 

ing  attention  to  the  relative  situation  scribers  the  current  news,  and  that  no 

of    the    parties.     Burt  v,   McBain,  29  precaution  can  wholly  exclude  libels, 

Mich.  260.  was  properly  refused   because  of  the 

8.  Smith  V.  Matthews,  9  N.  Y.  Misc.  error  in  the  latter  clause  thereof. 

Rep.  (Buffalo  Super.  Ct.)  427.     In  this  6.  Imtnietioiia  Held  Safloiently  to  Coa- 

case  it  was  conceded  that  there  was  no  plj  with  Requeft.  —  On  a   prosecution 

actual  malice  in  the  publication  of  the  for  publishing  matter  under  a  qualified 

libel,   and   the  court  so  charged;  but  privilege,  a  request  for  a  charge  that 

subsequently    further     instructed    the  the   prosecution    must  prove    express 

jury  that  they  might  find  actual  malice  malice  is  sufficiently  complied  with  by 

from  defendant's  failure  to  investigate  a  charge  that  the  defendant  was  guilty 

the  truth  of  the  alleged   libel  before  if  he  published  it  from  malice,  to  gratify 

publication.  a  feeling  of  revenge  for  a  supposed  in- 

8.  Evideiioe  Bearing  on  Credibility  of  jury.     Haase  v.  State,  53  N.  J.  L.  34. 

Witness.  —  Evidence  of  the  prosecuting  So  an  instruction  that  if  plaintiff's  gen> 

witness's  bad  character  is   competent  eral  character  and  reputation  were  bad 

as   bearing   on   his  credibility  and   in  his  compensatory  damages  would   be 

mitigation  of  the  punishment,  but  not  thereby  lessened,  and  should  be  meas- 

as  tending  to  show  defendant's  inno-  ured  by  the  injury  actually  suffered, 

cence,  and  it  is  error  to  refuse  an  in-  sufficiently   covers  a  request  that   in 

struction  to  that  effect.     State  v.  Bush,  such  case  the  jury  should   find  only 

122  Ind.  42.  nominal  damages.     Plummer  v»  John- 

Bridenoe  to  Show  Qnantnm  of  Malioe.  sen,  70  Wis.  131. 

—  The  quantum  of  malice  is  material  6.  Beaeonable  Boabt.  —  On  a  prosecn* 

in  estimating  damages,  and  to  establish  tion  for  libel  the  court  charged  that  if 

it,  evidence  of  words  spoken  by  the  de-  the  jury  believed  the  publication  true 
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k.  Harmless  Error.  —  Instructions,  even  though  inaccurate 
and  erroneous,  will  not  operate  to  reverse,  if  it  is  apparent  that 
no  injury  resulted  therefrom.* 

i.  Error  Cured  by  Instructions.  —  Error  in  overruling  a 
motion  to  strike  out  certain  alleged  slanderous  words,  as  not 
being  actionable,  is  cured  by  an  instruction  that  such  words  were 
not  actionable.* 

4  Direeting  Verdict  —  A  verdict  should  not  be  directed  if  there 
is  any  evidence,  however  slight,  in  support  of  the  action,' 

6.  Honsuit.  —  Under  certain  circumstances  (as  shown  by  the 
notes),  the  court  will  direct  a  judgment  of  nonsuit  to  be  entered 
for  the  defendant.* 

defendant  must  be  acquitted;  that  the  law,  though  improper,  is  not  ground 

law  presumes  defendant  to  be  innocent;  for  reversal  where  there  is  a  dearth  of 

that    the   jury  should,   if  they  could  evidence  on    defendant's    side.      Mc- 

reasonably  do  so,  reconcile  the  evidence  Clurkin  v.  Ewing,  42  111.  283. 

with  that  presumption ;  and  that  they  An  instruction  that  the  plaintiff  need 

should  acquit  in  case  of  a  reasonable  only  prove  the  substance  of  the  words 

doubt  as  to  his  guilt  or  of  any  material  is    harmless  error  where   the  jury  is 

fact  necessary  to  constitute  his  guilt,  further  instructed  that  plaintiff  must 

It  was  held  that  this  instruction  suffi-  prove  some  one  or  more  of  the  sets  of 

ciently  told  the  jury  that  if  they  had  a  words  charged,  and  this  is  repeated  in 

reasonable  doubt  as  to  the  truthfulness  instructions  for   defendant.     Ransom 

of  the  publication  they  should  acquit,  v.  McCurley,  140  111.  626. 

Smith  V.  Com.,  98  Ky.  437.  Though  it  is  not  proper  for  the  court 

An  instruction  is  erroneous  which  is  to  define  rape,  in  an  action  based  on  a 

to  the  effect  that  in  so  far  as  the  publica-  publication  that  plaintiff  had  committed 

lion  imputed  to  the  prosecuting  witness  adultery,  and  that  it  appeared  to  be  a 

the  commission  of  a  crime,  to  justify  an  case  of  rape  also,  it  is  not  prejudicial 

acquittal  it  was  necessary  for  the  jury  where    the    law    is    correctly    stated, 

to  find  that  the  defendants  had  proved  Lowe  v.  Herald  Co.,  6  Utah  175. 

the  truth  of  the  words  beyond  a  reason-  2.  Porter  v,  Choen,  60  Ind.  338. 

able  doubt.     State  z^.  Bush,  122  Ind.  42.  8.  Bacon  v,  Michigan  Cent.  R.  Co., 

AiBmiative  and  Hegativ«  Evidanoe.  —  66  Mich.  166. 

Although  it  is  not  error  to  instruct  that  Where  there  is  evidence  tending  to 

affirmative  evidence  is  entitled  to  more  show  that   defendant  authorized    the 

weight  than  negative,  it  is  error  to  pre-  publication  of  the  libel,  and  express 

sent  the  instruction  so    unqualifiedly  malice  on  the  part  of  the  defendant, 

that  the  jury  will  be  misled  to  suppose  and  defendant  merely  offers  evidence 

that  affirmative  evidence  in  a  negative  in  mitigation,  it  is  error  to  direct  a  ver- 

form  is  negative  evidence,  as  where  in  diet  for  him.     Wheaton  v.  Beecher,  66 

an  action  for  slander  several  witnesses  Mich.  307. 

for  the  defendant  have  sworn  that  they  In  an  action  for  defamation  on  two 

were  present  at  the  time  and  place,  and  distinct  grounds,  a  verdict  for  defend- 

are    positive    that  no  such   words  as  ant  should  not  be  directed  merely  be- 

those  alleged  by  the    plaintiff's    wit-  cause  defendant  has  justified  as  to  one 

nesses  were  uttered.     Frizell  v.  Cole,  of  the  grounds.     Boyce  v.  Aubuchon, 

42  111.  362.  34  Mo.  App.  315. 

1.  Ransom  v,  McCurley,  140  111.  626;  4.  (i)  If  there  is  no  evidence  that  the 

McClurkin  v,  Ewing.  42  111.  283;  Lowe  defendant  published  the  words  at  all, 

V.  Herald  Co.,  6  Utah  175;  Pavlovski  or   (if    the    statute    of  limitations  be 

V,  Thornton,  89  Ga.  829;  Hatt  v.  Even-  pleaded)  that    he    did  so   within    the 

ing  News  Assoc,  94  Mich.  119;  Mitch-  period  prescribed, 

ell  V.  Milholland,  106  111.  175;  Haynes  (2)  If  there  is  no  evidence  that  the 

V,  Spokane    Chronicle    Pub.    Co.,    11  words  refer  to  the  plaintiff. 

Wash.  503;  Hayes  v,  Todd,  34  Fla.  233.  (3)  If  the  words  proved  are  not  action- 

Instaaoat.  —  An  instruction  that  the  able  per  se^  and  there  is  no  evidence  of 

action  of  defamation  is  not  favored  in  actual  damage. 
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6.  Verdict  —  General  and  Bpeeial  Verdiets.  —  Where  the  words  spoken 
are  susceptible  of  two  meanings,  one  innocent  and  the  other 
slanderous,  a  general  verdict  for  the  plaintiff  is  sufficient,  as  it 
includes  a  finding  that  the  words  were  spoken  as  held  in  the 
declaration.*  So  by  a  general  verdict  malice  is  to  be  implied, 
but  if  a  special  verdict  is  rendered  the  jury  should  not  omit  to 
pass  upon  the  question  of  malice.* 

/ 

(4)  If  the  words  are  actionable  only  (7)  If  the  occasion  is  clearly  or  ad* 
by  reason  of  their  beings  spoken  of  the  mittedly  one  of  qualified  privilege,  and 
plaintiff  in  the  way  of  his  office,  pro-  there  is  no  evidence,  or  not  more  than 
fession,  or  trade,  and  there  is  no  evi-  a  scintilla  of  evidence,  of  malice,  to  go 
dence  that  the  words  were  so  spoken,  to  the  jury.  If  the  evidence  adduced 
or  that  the  plaintiff  held  such  office  or  to  prove  malice  is  equally  consistent 
exercised  such  profession  or  trade  at  with  either  the  existence  or  the  non- 
the  time  of  publication.  existence  of  malice,  the  judge  should 

(5)  If  the  words  are  not  actionable  in  stop  the  case;  for  there  is  nothing  to 
their  natural  and  primary  signification,  rebut  the  presumption  which  the  privi- 
and  there  is  no  innuendo,  or  if  the  in-  leged  occasion  has  raised  in  the  de- 
nuendo  puts  upon  the  words  a  meaning  fendant's  favor.  Somerville  v.  Haw- 
which  they  cannot  possibly  bear.  If,  kins,  10  C.  B.  583,  70  E.  C.  L.  583; 
however,  it  is  reasonably  conceivable  Harris  v,  Thompson,  13  C.  B.  333,  76 
that  those  addressed  might,  by  reason  E.  C.  L.  333;  Taylor  v.  Hawkins,  16 
of  any  facts  known  to  them,  have  put  Q.  B.  308,  71  E.  C.  L.  308. 

upon  the  words  the  secondary  mean-  (8)  Where,  however,  the  question  of 

ing  ascribed  to  them  b^  the  innuendo,  privilege  involves  matters  of  fact  which 

then  it  will  be  a  question  for  the  jury  are  disputed,  it  will  be  for  the  jury  to 

in  which  meaning  the  words  were  in  find  the  facts,  and  for  the  judge  subse- 

fact  understood.     Whenever  the  words,  quently  to  decide  whether  on  the  facts 

though  prima  facte  not  actionable,  are  so  found   the  occasion  is  privileged, 

yet  reasonably  susceptible  of  a  defam-  Beatson  v,  Skene,  5  H.  &  N.  838.    And 

atory  meaning,  the  judge  should  not  the  judge  is  not  bound  to  rule  whether 

stop  the  cause.     Hart  v.  Wall,  2  C.  P.  the  occasion  is  privileged  or  not,  till 

Div.  146.    "It  is  only  when  the  judge  after  the  defendant  has  called  all  his 

is  satisfied  that  the  publication  cannot  witnesses.     Hancock  v.  Case,  2  F.  &  F. 

be  a  libel,  and  that  if  it  is  found  by  the  711. 

jury  to  be  such  their  verdict  will  be  1.  M' Adams     v.    Reney,    4    Hayw. 

set  aside,  that  he  is  justified  in  with-  (Tenn.)  252. 

drawing  the  question  from  their  cog-  Oenoml  and  Spodal  Yerdlets  Hftld  Gon- 
nizance."  Kelly.  C.  B.,  Cox  v.  Lea,  L.  ditent.  —  In  an  action  for  slander  the 
R.  4  Exch.  288;  Odgers  L.  &  S.  572.  jury  found  a  general  verdict  for  de- 
Where  the  words  of  the  libel  are  am-  fendant,  and  specially  that  he  uttered 
biguous,  allegorical,  or  in  any  way  the  words  complained  of.  It  was  held 
equivocal,  and  the  jury  have  found  that  there  was  no  inconsistency  be- 
that  they  were  meant  and  used  in  a  tween  the  general  and  special  verdict, 
defamatory  sense,  the  court  will  not  set  Cook  v.  Howe,  77  Ind.  '442. 
aside  their  verdict,  unless  it  can  be  Conitraetion  of  Verdlot.  —  In  an  action 
clearly  shown  that,  on  reading  the  of  slander  a  verdict  as  follows:  "  We, 
whole  passage,  there  is  no  possible  the  jury,  find  the  defendant  guilty  of 
ground  for  the  construction  put  upon  it  wilful  and  malicious  slander,  and 
by  the  jury.  Hoare  v.  Silverlock,  12  assess,"  etc.,  must  by  fair  intendment 
Q.  B.  624,  64  E.  C.  L.  624;  Frayv.  Fray,  mean  that  slander  which  is  complained 
17  C.  B.  N.  S.  603, 112  E.  C.  L.  603.  But  of  in  the  declaration.  Benaway  v.  Co- 
where  the  words  are  not  capable  of  any  nyne,  3  Chand.  (Wis.)  214. 
defamatory  meaning,  there  the  judge  8.  M'Adams  v,  Reney,  4  Hayw. 
will  be  right  in  directing  a  nonsuit.  (Tenn.)  252. 

Hunt  V.  Goodlake,  43  L.  J.  C.  P.  54;  Spodal  Verdiot  Held  to  Soi&eimitly  PiM 

Mulligan  v.  Cole,  L.  R.  10  Q.  B.  549.  upon  ICalioions  Intont.  —  In  an  action 

(6)  If  the  occasion  of  publication  was  for  slander,  the  declaration  charged 
one  of  absolute  privilege.  that  defendant  maliciously  published 
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If  There  Are  Several  Counts,  some  of  which  are  good  and  some  bad, 
and  a  general  verdict  is  rendered,  a  judgment  thereon  will  not, 
according  to  some  decisions,  be  permitted  to  stand.*  Authorities 
are  not  wanting,  however,  to  sustain  the  position,  that  if  there 
are  some  good  counts  and  the  evidence  substantially  supports 
them,  a  general  verdict  will  be  upheld,  the  intendment  of  law 
being  that  the  verdict  was  based  on  the  good  counts.* 

Aetloiiable  and  Hon-aetionable  Words  in  Same  Ck>iint.  —  If  actionable  words 
are  contained  in  a  count,  and  also  non-actionable  words,  a  judg- 
ment on  such  count  will  be  good  after  verdict.' 

If  the  Verdiet  Is  Vnoertain  and  equivocal,  a  new  trial  must  be 
ordered.* 

7.  Cofta.  —  If  an  action  for  defamation  be  tried  by  a  jury,  the 
costs  usually  follow  the  event  unless  the  judge  before  whom  such 
action  is  tried,  or  the  court,  shall  for  good  cause  otherwise  order.* 

of  plaintiff  that  she  swore  a  lie,  to  4.  Com.  v.  Guild,  Thach.  Crim.  Cas. 
which  defendant  pleaded"  not  guilty."  (Mass.)  329,  where  it  was  held  that 
The  jury  found  as  follows:  '*  We,  the  a  verdict  that  the  defendant  did  pub- 
jury,  find  that  defendant  spoke  and  lish,  etc.,  and  that  he  did  the  same 
published  the  words  in  the  declaration  without  malice,  but  with  no  justifi- 
spedfied."  It  was  held  that  a  finding  able  motive,  could  not  be  considered 
of  malicious  intent  was  clearly  implied,  as'  a  verdict  either  of  guilty  or  not 
and  that  the  verdict  was  good.  Car-  guilty;  Scott  v.  Cook,  i  Duv.  (Ky.)  314, 
lock  V.  Spencer,  7  Ark.  12.  where  it  was   held   that  in  an  action 

1.  Blanchard  v.  Fisk,  2  N.  H.  398;  for  slander  in  charging  the  plaintiff 
Harkei  v,  Orr,  lo  Watts  (Pa.)  245;  with  perjury  in  testifying  that  a  lot  of 
Gosling  V.  Morgan,  32  Pa.  St.  273;  corn,  the  quality  of  which  was  in  dis- 
Cox  V,  Lee,  L.  R.  4  Exch.  287.  See  pute,  was  unsound,  a  verdict  that  the 
also  Posnettv.  Marble,  62  Vt.  481,  where  "corn  was  sound,  and  that  plaintiff 
it  was  held  that  a  new  trial  should  was  mistaken  as  to  the  soundness 
be  granted  on  proper  conditions  as  to  thereof,  and  [we]  therefore  find  for  the 
costs.  defendant,"  was  too  equivocal  for  judi- 

fleraral    Goonts    Oontaiain^  the   Same  cial  recognition,  and  did  not  warrant  a 

Words. — A    general    verdict   on    two  judgment  for  defendant, 

counts  containing  the  same  words,  but  So,  after  Verdict,  all  averments  on 

published  at   different  times,   will  be  the  side  of  the  successful  party,  which 

upheld.     Bradley  v.  Kennedy,  2  Greene  were  involved  in  the  issue  tried,  will  be 

{Iowa)  231.  taken  to  have  been  duly  admitted,  un- 

Miqeinder  of  Counts*  —  Where  there  is  less    something  is    placed    upon    the 

a  misjoinder  of  counts,  and  a  general  record  to  prove  the  contrary.     Gates  v, 

verdict  is  rendered,  the  judgment  will  Bowker,  18  Vt.  23.    On  the  other  hand, 

be  arrested.     Hemming  v.  Elliott,  66  a  special  verdict  to  the  effect  that  the 

Md.  197.  publication  complained   of  was  false, 

2.  Bradshaw  v.  Perdue,  is  Ga.  510.  but  defendant  did  not  publish  it  '*  with 
See  also  Graves  v.  Waller,  19  Conn.  94;  intent  to  injure  plaintiff's  feelings  and 
Marshall  v.  Gunter,  6  Rich.  L.  (S.  Car.)  degrade  him  in  the  estimation  of  the 
419.  public,"  does  not  negative  all  malice, 

8.  Bloom  V,  Bloom,  5  S.  &  R.  (Pa.)  391.  and  therefore  does  not  cure  an  error  of 
Other   Befools    Cored    by   Yerdiot.  —  the  court  in  excluding  evidence  in  miti- 

Where  the  declaration  alleges  that  the  gation  of  damages.     Eviston  v,  Cramer, 

defendant    charged  the  plaintiff  with  54  Wis.  220. 

swearing  falsely  in  a  lawsuit,  but  omits  6.  Odgers  L.  &  S.  334.    See  also  State 

to  allege  that  the  defendant  charged  v.  Zimmerman,  31  Kan.  85. 

that  the  testimony  given  by  the  plain-  Costs  of  a  Former  Trial  abide  the  event 

tiff  in  the  lawsuit  was  materia],  this  of  the  second,  unless  a  special  order  be 

defect  is  cured  by  the  verdict.     Magee  made  when  the  new  trial  is  granted,  or 

9.  Stark,  I  Humph.  (Tenn.)  506.  at  the  second  trial.    Creen  v.  Wright, 
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If  such  action  be  tried  by  a  judge  alone,  which  seldom  happens 
except  in  the  case  of  trade  libels,'  the  costs  are  in  his  discretion.* 

3  C.  P.  DiT.  3S4;  Field  v.  Great  Nortb-    New  York.     Kloppenben^  v.  Necfns,  4 
era  R.  Co..  3  Exch.  Div.  961;  Odgen    Saiull.  (N.  Y.)  655. 


L.  ft  S.  372.     Compare  Hoare  v.  I>tck-  .^pikitioB  iv  i^adil  OMto,  such 

con,   7  C.   B.    164,  62   E.   C.   L.    164;  those  €»f  shorthand  writers'  notes,  or  of 

Prowse  V.  Loxdale,  3  B.  ft  S.  896,  113  a  commission  abroad,  or  of  a  special 

E.  C.  L.  896.  jan^«  oi*  of  phocogiaphic  copies  of  the 


libeU  should  be  made  when  judgment 

—  If  a  married  woman  having  general  is  rendered.     No  order  wiU  be  made 

separate  estate  fail  in  an  action  of  slan-  as  to  snch  costs  after  the  judgment  has 

der  and  libel,  she  may  be  condemned  been  drawn  up;  they  must  be  borne  by 

in  costs,   although  her  husband  was  the    party    who    has    incurred    them, 

joined  with  her  as  a  co-plaintiff  or  co-  Ash  worth  v.  Outram,  9  Ch.  Div.  483; 

defendant.     Newton  v.  Boodle,  4  C.  B.  HiU  r.  Metropolitan  Dist.  Asylum,  49 

359*  56  £•  C-  L.  359;  Morris  v.  Free-  L.  J.  Q.  B.  668;   Davey  r.  Pemberton, 

man,  3  Prob.  Div.  65 ;  Besant  r.  Wood,  lit.  B.  N.  S.  629,  103  £.  C.  L.  629.     To 

12  Ch.  Div.  630;  Odgers  L.  ft  S.  372.  entertain     such      application     would 

SitoriagbyEaMOtiMiAgaiiHttiiitPar-  amount  substantially  to  a  rehearing 

m.  —  If  he  fails  in  the  action,  a  jndg-  of  the  cause.     In  re  St.  Nazaire  Co.,  12 

ment  against  him  for  costs  may,  after  Ch.  Div.  88. 

an  execution  against  his  property  has        1.  Thomas  v,  Williams,  14  Ch.  Div. 

been  returned  unsatisfied,  be  enforced  864. 
by  ao  execution  against  his  perscm  in       S.  Odgen  L.  ft  S.  834. 
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LIBEL  IN  ADMIRALTY. 

See  article  ADMIRALTY,  vol.  i,  p.  249. 


LIBEL  FOR  DIVORCE, 

See  article  DIVORCE,  vol.  7,  p.  49. 


LICENSES. 

By  S.  B.  Fisher. 


^*0M  IVDIYIBirALflp     1 1 5. 

^.  ^^soM  State,  i  i6. 

I.  Indictment  for  Violation  of  Statute  Requiring  License^  116. 

a.  In  General^  116. 

b.  Allegation  of  Occupation  or  Act  Requiring  License^  116. 

c.  Negativity  Exceptions^  118. 

d.  Allegation  that  Business  or  OccupcUion  Was  Pursued  for 

Profit^  119. 

e.  Allegation  of  Want  of  License ^  119. 

f.  Averment  of  Time  of  Offense^  119. 

g.  Allegation  that  ScUe  Was  by  Retail^  1 20. 

h.  Designating  Person  to  Whom  Sale  Made^  1 20. 
/.  Allegaiion  of  Price^  \20, 
j.  Allegation  of  Amount  of  Taxes^  120. 
a.  Indictment  for  Circulating  License  Improperly  Issued^  12c. 

ni  COXPLAIHT  FOB  YlOLATIOH  OF  HinnOIPAL  OBDnTAVOB  SsairiE- 

DTO  LiGsiraB,  121. 

CROSS-REFERENCES. 

See  in  general  in  connection  with  Licenses  articles  EASEMENTS^ 

vol.  7,  p.  256;  ORDINANCES. 
As  to  Licenses  for  the  Sale  of  Liquor,  see  article  INTOXICATING 

LIQUORSy  vol.  II,  p.  513. 

L  Fbok  IVDIYIBirALS  —  Haoeiflty  of  FloAdiag  SpeeUUj.  —  In  an  action 
for  trespass  the  defense  of  a  license  must  be  specially  pleaded ;  ^ 

1.  California, -^  hXiord    v,  Barnum«  Snowden  v.  Wilas,  19  Ind.  11,  81  Am. 

45  Cal  482.  Dec.  370;  Gronour^'.  Daniels,  7  Blackf. 

Indiana,  —  Crabs  v.  Fetick,  7  Blackf.  (Ind.)  108. 

(Ind. J  373;  Chase  v.  Long,  44  Ind.  427:  Massachusetts,  —  R-uggles  v,  Lesure, 
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it  cannot  be  given  in  evidence  under  the  general  issue.*  This 
rule,  however,  applies  only  when  the  license  was  given  by  the 
plaintiff  himself,  and  not  when  it  was  g^ven  to  the  defendant  by 
one  claiming  title  as  against  the  plaintiff.' 

n.  Fbok  Stats  —  1.  Indictment  for  Violation  of  Statute  Reqnir- 
ing  License  —  a.  In  General.  —  As  in  the  case  of  other  indict- 
ments, an  indictment  for  violating  a  statute  requiring  a  license 
should,  besides  showing  generally  the  statutory  essentials,  be 
sufficiently  definite  to  give  fair  notice  to  the  defendant  of  the 
nature  of  the  case  he  is  to  meet,  to  furnish  the  court  with  a  suffi- 
cient basis  for  an  appropriate  judgment,  and  especially  to  protect 
the  accused,  if  convicted  or  acquitted,  against  any  further  prose- 
cutions of  the  cause.'  An  indictment  which  substantially  follows 
the  language  of  the  statute  is  generally,  though  not  universally, 
sufficient.* 

b.    Allegation    of    Occupation    or    Act    Requiring 

License.  —  An  indictment  for  pursuing  an  occupation  or  pro- 
fession or  doing  an  act  requiring  a  license  must  aver  that  defend- 
ant did  pursue  such  occupation  or  profession  or  did  such  act  or 

24  Pick.  (Mass.)  187 ;  Spear  v,  Bicknell,  Xataadniant  or  ImpUeation.  —  The  want 

5  Mass.  125.  of  a  direct  allegation  of  anything  ma- 

New  York,  —  Tell  v.  Beyer,  38  N.  Y.  terial   to  the  description  of  the  sub- 

161.    And  see  Clifford  v.  Dam,  81  N.  Y.  stance,  nature,  or  manner  of  the  offense 

53.  cannot  be  supplied  by  any  intendment 

Pennsylvania, — Stambagh  v.  Holla-  or  implication   whatever.       People  v. 

baugh,  10  S.  &  R.  (Pa.)  357.  Logan,  i  Nev.  no. 

Vermont,  —  Hill    v,    Morey,   26  Vt.  4.  State  v,  Kane,  15  R.  I.  541;  State 

178.  V,  Bennett,  102  Mo.  356. 

Wisconsin,  —  Lockhart    v,    Geir,    54  In  State  v,  Kane,  15  R.  I.  541,  an  in- 

Wis.  133.  dictment  for  keeping  a  victualing  house 

England,  —  Bennett  v,  AUcott,  2  T.  without  a  license,  which  followed  the 

R.  i&\  Taylor  v.  Smith,  7  Tauiit.  156,  language  of  the  statute,  was  held  suffi- 

2  E.  C.  L.  156-  Milman  v,  Dolwel,  2  cient  without  alleging  that  such  house 

Campb.  378.  was  open  or  kept  open  by  the  defend- 

1.  Gronour    v.     Daniels,   7    Blackf.  ant  for  business,  or  that  the  defendant 

(Ind.)  108;   Crabs  v.  Fetick,  7  Blackf.  was  the  keeper  or    proprietor.      The 

(Ind.)  373;  Chase  v.  Long,  44  Ind.  427;  court  said:   ''  The  indictment   follows 

Ruggles  V,   Lesure,  24    Pick.  (Mass.)  the    language    of    the    statute,    and, 

187;   Spear  v.  Bicknell,  5  Mass.  125;  though    an    indictment   charging   an 

Lockhart  v.  Geir,  54  Wis.  133;  Bennett  offense  in  the  language  of  the  statute 

V.  Allcott,  2T.  R.  166.  is  not  always,  it  is  generally,  sufficient. 

B^oeaurj  under  Code  ae  at   Oommon  To  open  and  keep  open  a  victualing 

Law.  —  A  license  to    enter   upon  and  house  is  necessarily  to  open  and  keep 

occupy  land  for  any  purpose  must  be  open  a  place  where  victuals  are  sold 

specially  pleaded,  both  at  common  law  or  furnished,  or  where  the  business  of 

and  under  the  code,  or  the  same  can-  victualing  is  carried  on.    Therefore,  it 

not  be  given  in  evidence  without  con-  adds  nothing  to  say  that  the  place  was 

tent;    and  such  consent  will  not  be  open  or  kept  open  for  business." 

presumed  in  the  absence  of  all  facts  In    Com.    v,     Thompson,    2    Allen 

tending  to  show  it.     Snowden  v,  Wilas,  (Mass.)  507,  a  charge  that  the  defend- 

19  Ind.  10.  ant,  on  a  day  and  iq  a  town  named, 

8.  Child  V,  Allen,  33  Vt.  476.  '*  did  keep  a  certain  dog,  without  said 

8.  State    V.    Bennett,    102   Mo.   356.  dog  being  then  and  there  licensed  ac- 

See  also  Sterne  v.  State,  20  Ala.  43;  cording  to  law,"  was  held  sufficiently 

People  V,  Logan,  i  Nev.  no.  definite,  although  the  statute  imposed 
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acts**  Such  allegation  belongs  to  that  class  of  statutory  misde- 
meanors made  up  of  a  series  of  acts  which  need  not  be  stated  in 
full,  where  the  charge  clearly  informs  the  defendant  of  the  case 
to  be  met.*  Where  the  prosecution  is  for  selling  an  article  or 
for  carrying  on  an  occupation  not  specifically  named  in  the 
statute,  but  of  like  character  with  those  therein  named,  it  would 
seem  to  be  essential  to  allege  in  the  indictment  the  character  of 
such  things  sold  or  of  such  occupation,  and  thereby  to  show  that 
they  are  of  like  character  with  those  named  in  the  statute,* 

a  forfeiture  only  on  such  as  should  keep  and  the  finding  of  this  indictment,  at 

"  a    dog    not    registered,     numbered,  the  county  and    state  aforesaid,   one 

described,  and  licensed."  James  Stogsdale  did  unlawfully  keep, 

1«  Huttenstein  v.  State,  37  Ala.  157;  and  permit  to  be   used  and   kept,   a 

Pike  V,  State,  35  Ala.  419;  Sterne  v.  pigeon-hole  table,   without    then   and 

State,   20  Ala.  43;    Alcott  v.  State,  8  there,  and  on  said  divers  other  days 

Blackf.  (Ind.)  6;  State  v,  Bennett,  102  and  times,  having  any  license  therefor. 

Mo.  356;  State  2^.  Stogsdale,  67  Mo.  630;  contrary  to  the  form  of  the  statute," 

State  V.  Kesslering,  12  Mo.  565;  State  etc.     This  was  adjudged  a  good  charge 

V,  Kane,  15  R.  I.  541;  Lewis  v.  State,  for  violation  of  a  statute  prohibiting 

14  Tex.  App.  230;  Baldwin  v.  State,  21  any  one  from  keeping,  or  permitting  to 

Tex.  App.  591.  be  used  and  kept,  without  a  license, 

8.  State  V.  Bennett,  102  Mo.  356.  any  pigeon-hole  table. 
See  also,  to  the  same  effect,  Sterne  v.  The  Missouri  Act  of  Feb.  17,  1875, 
State,  20  Ala.  43;  Com.  v.  Pray,  13  regulating  the  subject  of  private  de- 
Pick.  (Mass.)  362;  State  v,  Myers,  63  tectives  for  the  city  of  St.  Louis,  pro- 
Mo.  324;  State  z/.  Little,  76  Mo.  52;  vides,  by  section  2,  that  "  no  person 
State  V,  Sprinkle,  7  Humph.  (Tenn.)  shall  act  as  such  private  watchman, 
36;  U.  S.  V,  Gooding,  12  Wheat.  (U.  S.)  private  detective,  or  private  policeman 
460.  in  said  city  or  county,  without  first 
**  An  allegation  that  one  conducts  or  having  obtained  the  written  license  of 
prosecutes  a  certain  general  avocation  the  president  or  acting  president  of  said 
or  business  falls  within  the  rule  that  police  commissioners,  *  *  *  under 
where  a  misdemeanor,  merely  statu-  painof  being  guilty  of  a  misdemeanor." 
tory,  is  made  up  of  a  series  of  trans-  An  information  alleged  an  offense  in  the 
actions  or  acts  indicating  a  general  words  of  the  statute,  and  declared  that 
design,  which  cannot  be  enumerated  on  the  defendant  held  himself  out  to  the 
the  record  without  unnecessary  prolix-  public  as  a  private  detective,  and  en- 
ity  and  danger  of  variance,  they  ought  tered  upon  and  continued  the  business 
not  to  be  required  to  be  stated,  where  of  a  private  detective,  and  acted  as 
the  charge,  as  formulated,  is  fairly  in-  such  in  various  instances,  without  hav- 
formative  of  the  case  to  be  met.  ing  a  license.  It  was  held  that  the  in- 
*  *  *  The  allegation  that  a  particu-  formation  was  sufficiently  definite  both 
lar  business  was  carried  on  without  a  as  to  time  and  as  to  the  offense 
license  belongs  to  this  class."  States',  charged.  State  v,  Bennett,  102  Mo. 
Bennett,  102  Mo.  356.  356. 

Indiotments  Held  SoiBoiently  to  Aver  8.  Baldwin  v.  State,  21  Tex.  App. 
Iiiflli  Act  or  OeoapatioiL  —  In  an  indict-  591;  Longenotti  v.  State,  22  Tex.  App. 
meat  for  keeping  a  restaurant  without  61,  wherein  it  was  held  that  an  act 
a  license,  it  is  not  necessary  to  allege  providing  for  the  tax  upon  every  bil- 
that  the  defendant  was  engaged  in  the  Hard  or  bagatelle  table,  or  anything  of 
business  of  keeping  a  restaurant ;  it  is  the  kind  used  in  connection  with  a 
sufficient  to  allege  that  he  "  did  keep  a  drinking  saloon,  did  not  authorize  the 
restaurant  "  without  license.  Hutten-  license  of  a  pool  table,  eo  nomine,  and 
stein  V.  State,  37  Ala.  157.  that  an  indictment  charging  the  keep- 
In  State  V,  Stogsdale,  67  Mo.  630,  the  ing  of  a  pool  table  without  a  license,  in 
indictment  alleged  that  ''  on  the  12th  connection  with  a  drinking  saloon,  was 
day  of  October,  1874,  and  at  divers  bad.  Such  an  indictment  should  allege 
other  times  and  days  between  that  day  that  the  said  pool  table  was  of  a  kind 
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SdftoiM  of  OonditioBi.  —  Where  the  license  is  required  for  doing 
certain  acts  only  under  certain  conditions,  an  indictment  for  doing 
such  acts  without  the  required  license  should  clearly  set  out  the 
existence  of  such  conditions  in  order  to  bring  the  offense  within 
the  statute.* 

c.  Negativing  Exceptions.  —  An  indictment  for  doing  an 
act  or  pursuing  an  occupation  without  a  license,  where  such 
license  is  required,  follows  the  established  principle  of  criminal 
pleading  that,  if  a  clause  of  the  act  creating  the  offense  contains 
an  exception,  an  indictment  for  such  offense  must  negative  the 
exception.*  ■  If,  however,  there  be  an  exception  in  a  subsequent 
clause  or  a  subsequent  statute,  that  is  matter  of  defense,  and  is 
to  be  shown  by  the  defendant.' 

d.  Allegation  that  Business  or  Occupation  Was  Pur- 
sued FOR  Profit.  —  As  to  whether  or  not  an  indictment  for  pur- 
suing  a  business  or  profession  without  the  required  license  must 
aver  that  such  business  or  profession  was  pursued  for  profit,  the 
cases  are  not  entirely  harmonious.  Thus,  for  instance,  it  has 
been  held  that,  in  an  indictment  for  exhibiting  feats  of  sleight  of 
hand  without  license,  it  is  not  necessary  to  allege  or  to  prove  that 
the  exhibition  was  for  profit.*  Where,  however,  it  is  clearly 
intended  by  the  language  of  the  statute  that  only  such  businesses 
or  occupations  as  are  carried  on  for  profit  require  a  license,  the 
indictment  should  contain  such  an  averment.^ 

with  some  one  of  those  mentioned  in  averment  is  absolutely   necessary  in 

the  act,  in  order  to  bring  it  within  the  order  to  constitute  any  offense  what- 

terms  of  the  statute.  ever  against  our  Act  of  Assembly,  and 

In   Baldwin   v.  State,  21  Tex.  App.  being  omitted  in  the  indictment  it  fol- 

591,  the  court  held  that  the  Illustrated  lows  that  it  is  fatally  defective." 

Police  News  and  the  Police  Gazette  are  2.  May  v.  State,  9  Ala.  167;  Mosby 

publications    specially  enumerated  in  v.  State,  98  Ala.  50;  People  v.  Jeffer- 

the  statute  (Gen.  Laws,  art.  4675,  17  son,  (Ct.  App.)  3  N.  Y.  Crim.  Rep.  572. 

Leg.  Spec.  Sess.,  p.  18)  as  among  those  8.  People  v.  Jefferson,  (Ct.  App.)  3  N. 

the  sale  of  which  cannot  be  pursued  as  Y.    Crim.    Rep.   577.     See  generally, 

an  occupation  without  the  payment  of  upon  this  subject,  article  Indictments, 

the  tax  levied  therefor;  and  it  was  not  Informations,  and  Complaints,   voL 

necessarv  that  the  indictment  should  10,  p.  495. 

further  describe  them  than  by  name.  4.  Pike  v.  State,  35   Ala.  419.     See 

1.  Thus   where,   by  statute,  it  was  also  Spaight  v.  State,  29  Ala.  32. 

made    an    offense    to    carry,    without  6.  Mosby    v.     State,    98    Ala.     50; 

license,  oysters  taken  in  the  waters  of  Cousins  v.  Com.,  19  Gratt.  (Va.)  807. 

the  state,  an  indictment  which  did  not  In  Mosby  v.  State,  98  Ala.  50,  it  was 

charge  that  the   oysters  carried  were  held  that  an  indictment  which  charged 

taken  in  the  waters  of  the  state  in  ques-  that  the  defendant  "  engaged  in  or  car* 

tlon  was  held  fatally  defective.      State  ried  on  the  business  of  a  flying-jenny 

V.   Insley,  64  Md.  28.     The  court  said:  without  a  license  "  was  insuflicient  for 

"  The  offense  which  that  act  designed  not  alleging  that  it  was  an  instrument 

and  intended  to  create  was  the  carrying  or  device  for  public  exhibition  or  en- 

without  license  of  oysters  taken  in  the  tertainment  where  charges  were  made 

waters  of  this  state.     But  the  indict-  for  admission. 

ment  in  this  case  nowhere  charges  that  Under  a  statute  which  does  not  pro- 

the  oysters  carried  over  the  waters  of  hibit  the  mere  sale  of  personal  property 

this  state,  by  the  traverser,  were  taken  without  a  license,  but  such  a  sale  for 

In  the  waters  of  this  state.    This  latter  profit  or  on  commission,  or  for  other 
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e.  Allegation  of  Want  of  License.  —  An  indictment  for 
carrying  on  a  business  or  profession  without  a  license  must  chai^^e 
that  such  business  or  profession  was  followed  without  the 
required  license.* 

/.  Averment  of  Time  of  Offense.  —  According  to  some 
cases  it  would  seem  that  where  the  statute  under  which  the  defend- 
ant was  indicted  for  engaging  in  business  without  the  required 
license  is  a  new  one,  it  is  necessary  to  allege  that  the  offense 
was  committed  after  the  date  on  which  a  license  was  first 
required.* 

compensation,   an    indictment    or  in-  state  of  Texas  tlie  amount  of  occupa 

formation,  in  order  to  show  that  the  tion   tax   as  solicitor  of  trade,"   etc. 

statute  has  been  violated,  must  charge  charged  no  violation  of  the  said  act. 

that  the  sale  was  for  profit  or  on  com-  Burden   of   Proof.  —  The    burden    of 

mission,   or    for  other  compensation,  proof  to  show  license  is  on  the  defend- 

Cottsins  V.  Com.,  19  Gratt.  (Va.)  807.  ant.     Indiana  Millers'  Mut.  F.  Ins.  Co. 

Allogatioiia  Supplied  by  Infarenoo  from  v.  People,  65  III.  App.  355;  Benham  v. 

Lannago  of  Statute. — In  Com.  z/.  King,  State,  116  Ind.  112;  Com.  v,  McCarty, 

150  Mass.  221,  which  was  a  prosecution  141  Mass.  420;  State  v.  Bach,  36  Minn, 

under  Pub.  Stat.  Mass.,  c.  102,  §§  120,  234;    State  v,  Schmail,  25  Minn.  370; 

122,  authorizing  the  licensing  of  per-  People  v,  Rontey,  (Supreme  Ct.)  6  N. 

sons  to  run  a  steamboat  for  the  convey-  Y.   Crim.  Rep.   249;    People  v.  Nyce, 

ance  of  passengers  on  inland  waters  (Supreme  Ct.)  3  N.  Y.  Crim.  Rep.  50; 

not  within  the  maritime  jurisdiction  of  People  v,  Mcintosh,  (Supreme  Ct.)  5  N. 

the  United  States,  and  punishing  by  Y.  Crim.  Rep.  38. 

fine  the  running  of  such  boat  without  In  Com.  v,  McCarty,  141  Mass.  420, 

obtaining  the  required  license,  an  in-  it  was  held  that  if  the  defendant  in  an 

dictment  which  alleged  that  the  defend-  indictment  for  keeping  a  billiard  table 

ant  ran  a  steamboat  for  the  conveyance  without    a    license    justifies    under    a 

of  passengers    on    such    waters,   and  license  to  one  who  keeps  the  table  for 

landed  and  received  them  within  a  cer-  hire,  the  burden  to  prove  the  license  is 

tain  town,  without  obtaining  a  license  on  the  defendant,   and   therefore  the 

from  its  selectmen,  was  held  sufficient  failure  of  the  indictment  to  deny  such 

without  alleging  that  such  passengers  license  is,  if  any  defect,  only  a  formal 

were  carried   for  hire.      It   was  held  one,  which  cannot  be  availed  of  at  the 

that,   since  such   indictment  followed  trial. 

the  language  of  the  statute,  it  need  not  2.  Mclntyre  v.  State,   55   Ala.    167; 

allege  the  carrying  of  passengers  for  Dentler  v.  State,  112  Ala.  70.     See  also 

hire,  as  the  term  "  passengers  "  was  Bibb  v»  State,  83  Ala.  84. 

used  in  the  ordinary  sense.  In  Mclntyre  v.  State,  55  Ala.  i^,  it 

1.  SeUing  €k>odB   by  Samplo   Without  was  held  that  in  an  indictment  under 

IleoBM.  —  In  Mork  v.   Com.,   6   Bush  the  revenue  law  of  1875  for  engaging  in 

(Ky.)  397,  it  was  held  that  an  indict-  "  the    business   of   taking    pictures  " 

ment  for  the  offense  of  selling  goods  without  the  license  required  by  that 

without  the  re(|uired  license  Uierefor  law,  the  indictment  being  found  in  July 

was  defective  "  in  failing  to  charge  that  of  that  year,  an  averment  that  the  de- 

the  sale  was  without  license."  fendant  engaged  in  the  business  "  be- 

Indiotment  for  Failure  to  BooordBoodpt  fore  the  finding  of  this  indictment," 

for  Oeoupatioii  Tax.  —  In  Lewis  v.  State,  without   more,   was  not  sufficient  on 

14  Tex.   App.   230,  it  was    held  that  demurrer;  the  averment  should  have 

under  a  statute  prohibiting  soliciting  been, ''before  the  finding  of  this  indict- 

orders  or  making  sales  by  a  drummer  ment  and  after  the   first  Monday  in 

or  solicitor  of  trade,  without  having  the  April,   1875,"   that  being  the  day  on 

comptroller's  receipt  for  his  occupation  which  a  license  was  first  required. 

tax  duly  recorded,  an  information  that  In  Dentler  v.  State,  112  Ala.  70,  it 

the  defendant  did  follow  '*  the  occupa-  was  held  that  in  an  indictment  under 

tion  of  solicitor  of  trade,  and  did  solicit  a  statute  making  it  penal  to  engage  in 

orders  for  the  sale  of  tombstones,  with-  or  carry  on  after  the  15th  of  January  in 

out  first  paying  the  comptroller  of  the  any  year,  without  a  license,  a  business 
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Ttoni  State.  LICENSES.      Girculating  Improper  Uooim. 

^.  Allegation  that  Sale  Was  by  Retail.  —  Where,  by 
statute,  a  tax  is  imposed  on  venders  of  merchandise,  it  is  not 
necessary  to  charge  that  the  articles  were  sold  by  retail,*  but  the 
defendant  should  move  the  court  to  exclude  all  evidence  of  such 
sales  as  he  might  lawfully  make.* 

A.  Designating  Person  to  Whom  Sale  Made.  —  In  an 

indictment,  under  an  act  to  license  and  tax  merchants,  for  dealing 
as  a  merchant  without  a  license,  it  is  not  necessary  to  state  the 
name  of  the  person  to  whom  the  merchandise  was  sold.' 

i.  Allegation  of  Price.  —  It  is  not  necessary,  under  an  act 
to  license  and  tax  merchants,  for  the  indictment  to  state  the  price 
for  which  the  merchandise  was  sold.* 

J.  Allegation  of  Amount  of  Taxes.  —  An  indictment  for 

pursuing  an  occupation  taxed  by  law  without  first  obtaining  a 
license  therefor  must  allege  the  amount  of  taxes  due,  that  being 
the  basis  of  the  penalty.* 

2.  Indictment  for  Cironlating  Lioenie  Improperly  Issued.  —  Where 
it  is  made  a  felony  for  any  person  to  circulate  any  other  licenses 
than  those  properly  issued,  an  indictment  for  such  offense  must 
directly  charge  that  the  license  circulated  by  the  defendant  was 
not  properly  issued.*  A  mere  argumentative  averment  will  not  be 
sufficient.'' 

for  which  a  license  was  required,  it  need  commissioners)  and  it  is  incumbent  on 

not  be  averred  that  the  business  alleged  the    state     to    prove    this    allegation, 

to  have  been  carried  on  by  the  defend-  Crews  v.  State,  lo  Tex.  App.  292. 

ant  was  engaged  in  or  carried  on  after  Unit  Hot  Only  Be  GSiarged  hnt  Proved. 

the  15th  of  January  of  any  year.     The  —  The  levy  and  the    amount    levied 

court  said:  "  If  the  offense  was  com-  must  not  only  be  charged,  but  the  state 

mitted  before  that  date  in  a  year  the  must  prove  these  allegations.     Spears 

defendant  had  license  to  engage  in  the  v.  State,  8  Tex.  App.  ^7;  State  v.  Mc- 

business,  that  was  defensive  matter  to  Cormack,  22  Tex.  297;  Osborn  v.  State, 

be  pleaded  and  proved.     The  statute  33  Tex.  545;    Tharp  v.  State,  28  Tex. 

under  which  defendant  was  indicted  696;  Crews  v.  State,  10  Tex.  App.  292. 

was  not  a  new  one,  creating  the  offense  6.  People  v.  Logan,  I  Nev.  no. 

within  twelve  months  before  the  indict-  7.  People    v,    Logan,    i    Nev.    no, 

ment  was  found.     If  so  it  would  have  wherein   the  court  said:  ''The  words 

been  necessary,  as  was  hell  in  Mc-  of    the    statute    creating   the  offense, 

Intyre  v.  State,  55  Ala.  167,  to  allege  or  words  of  similar  import,  should  be 

that  the  offense  had  been  committed  used  in  the  indictment.     In  this  case 

after  the  dale  on  which  a  license  was  the  having  in  possession  with  intent  to 

first  required."  circulate,  or  putting  in  circulation,  any 

1.  Tracy  r.  State,  3  Mo.  3.  license  other  than  those  properly  issued. 

2.  Tracy  v.  State,  3  Mo.  3.  is  what  constitutes  the  offense;  but  no- 
8.  State  V.  Miller,  24  Mo.  532.  where  in  this    indictment    are    these 
4.  State  V.  Miller,  24  Mo.  532.  words,  or  words  of  a  similar  import, 
6.  Spears  v.  State,  8  Tex.  App.  467;  used;    but,  on  the  contrary,  it  is  ex- 
Archer  V,  State,  9  Tex.  App.  78;  Crews  pressly  charged  that  on  the  19th  day  of 
V,  State,  10  Tex.  App.  292;  Sheffield  v.  Tune,   A.    D.    1864,  the  defendant  did 
State,  14  Tex.  App..  238.  ^  wilfully,  unlawfully,  and   feloniously 

An  indictment  or  information  for  issue  *  a  license  which  had  been  prop- 
pursuing  a  taxable  occupation  without  erly  issued  on  the  part  of  the  plaintiff 
license  should  allege  the  amount  of  the  to  him.  This  surely  is  no  crime,  but 
taxes  due  and  unpaid,  and  if  any  part  the  strict  performance  of  his  duty, 
thereof  be  county  tax,  it  should  further  But  it  is  urged  on  behalf  of  the  people 
allege  the  levy  made  by  the  county  that  as  the  defendant  did  not  return 
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m  COXPLAOrT  FOB  YlOLATIOH  OF  HVHICIPAL  OBDnTAVOS 
SSQiriBIHG  LlOSBBE  —  Generally.  —  As  to  the  sufficiency  of  a  com- 
plaint for  the  violation  of  a  city  ordinance  requiring  a  license,  it 
would  seem  that,  since  a  prosecution  under  a  city  ordinance  is 
a  civil  action,  the  sufficiency  of  the  complaint  therein  is  to  be 
determined  by  the  same  rules  as  in  other  civil  cases.* 

BeeticMi  of  Ordlnuiee  Violated.  —  It  would  seem  that  a  complaint  for 
the  violation  of  a  city  ordinance  need  not  recite  the  particular 
section  of  such  ordinance  alleged  to  have  been  violated.* 

FoUowed  Protoslo]!  for  Profit.  —  A  complaint  for  the  violation  of  an 
ordinance  requiring  members  of  a  certain  profession  to  pay  a 
license  tax  need  not  state  that  the  defendant  followed  such  pro- 
fession for  a  compensation.* 

Speeiflo  Salee  in  Violation  of  Ordinance.  —  Where,  by  a  city  ordinance, 
it  is  made  a  criminal  offense  to  keep  for  sale  at  retail,  without  a 
license,  certain  specified  articles,  a  complaint  for  the  violation  of 
such  ordinance  need  not  allege  the  specific  sales  of  such  articles,* 
since  the  keeping  of  them  to  be  retailed  without  a  license  consti- 
tutes the  offense.* 

• 

the  license  in  Question  to  the  auditor  change  it  so  as  to  make  it  a  license 

oti  the  first  Monday  in  May,  as  required  other  than  one  properly  issued,  I  am 

by  law,  therefore  it  must  be  taken  to  be  unable  to  see." 

a  license  other  than  one  properly  issued  1.  St.  Louis  r.  Weitzel,  130  Mo.  600; 

—  in  other  words,  that  the  failure  to  re-  Kansas  City  v,  Clark,  68  Mo.  588.    See 

turn  a  license  properly  issued  at  the  in  general  article  Ordinances. 

time  required  by  law,  i*^x<?/<w/«?,  makes  8.  St.    Louis    v,    Weitzel,    130    Mo. 

it  a  license  improperly  issued.     I  do  600. 

not  think  Uiis  position  tenable.     How  8.  Bozeman  v.  Cadwell,  14  Mont.  480. 

the  mere  neglect  to   return  a  license  4.  Deadwood  v,  Allen,  8  S.  Dak.  618. 

once  regular  ai!id  properly  issued  will  6.  Deadwood  v»  Allen,  8  S.  Dak.  6i8. 
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I  BsFDriTioH,  123. 

n.  EVTOBOBMIHT,  1 23. 

1.  General  Principles^  123, 

2.  Averment  of  Existence  of  lieti^  124. 

3.  By  Action  or  Suit^  125. 

a.  Generally y  125. 

b.  In  Equity y  126. 

4.  By  Summary  or  Special  Proceedings  131. 

a.  By  Attachment^  131. 
3.  Jfy  Garnishment y  134. 
^.  -^  Execution^  134. 
</.  -5[y  Zh'stress,  137. 
^.  -£[y  ^r^<fr  ^  5fl/(^,  137. 
/.  5/r/V/  or  Liberal  Construction  of  Statute^  ijg. 

5.  In  Collateral  Proceedingy  138. 

m  ATTOBHETB'   LlEHflp  140. 

1.  Definitions y  NaturCy  and  Kinds y  140. 

2.  General  or  Retaining  Lieny  144. 

3.  Special  or  Charging  Lieny  146.     « 
a.  Protection  Accorded  by  Court y  146. 

In  General y  146. 

Settlement  Before  Judgmenty  148. 
^.  Remedies  After  Judgmenty  151. 
(i)  /«  Generaly  151. 

a)  What  £aw  GovemSy  151. 
^)  Collection  of  Judgmenty  151. 
r)  Proceedings  in  CausCy  154. 
(</)  Independent  Actiony  155. 
(2)  -<4//^r  Paymenty  Satisfctctiony  or  Disekarge^  157. 

17.  AeBIOITLTtrBAL  LlEHflp  1 59. 

1.  ZiV«  on  Crops  for  AdvanceSy  159. 

a.  In  Generaly  159. 

3.  Affidavit y  161. 

^.  Vacating  Attachment  or  Seizure^  163. 

^.  Raising  and  Determining  the  Issuey  163. 

2.  Farm  Laborers*  Lieny  165. 

3.  Threshing  Liens ^  166. 

▼.  BSXSDIES  FOB  WBOHeFUL  IVTSBRBIHOl  WXTK  HWOXn^  l66» 

1.  Lien  Claimant  Against  Owner y  166. 

2.  ZiV«  Claimant  Against  Third  Persons^  167. 

a.  /«  Generaly  167. 

3.  Possessory  Liens ^  168. 

^.  ZfV»x  Uncucompanied  by  Possession^  169. 
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StfiaitioiL  LIENS. 

3.  Owner  Against  Lien  Claimant^  172. 

4.  Owner  Against  Third  Persons^  174. 

5.  Criminal  Prosecutions^  174, 

CROSS-REFERENCES. 

Asto  Liens  for  Alimony^  see  article  ALIMONY^  vol.  i,  p.  407. 
Carriers*  Ltens^  see  article  CAHJilEJiS^  vol.  3,  p.  812. 
Liens  for  Costs^  see  article  COSTS^  vol.  5,  p.  100. 

And  see,  generally,  articles  CHATTEL  MORTGAGES,  vol.  4,  p. 
507;  FORECLOSURE  OF  MORTGAGES,  vol.  9,  p.  84; 
INNS  AND  INNKEEPERS,  vol.  10,  p.  1130;  LAND. 
LORD  AND  TENANT,  vol.  12,  p.  842;  LOGS  AND 
LUMBER,  post;  MECHANICS*  LIENS;  PLEDGES; 
SALES;  VENDOR  AND  PURCHASER;  WARE- 
HOUSEMEN. 

L  DSTDTITIOH.  —  In  its  broadest  sense  a  lien  may  be  defined  as 
a  hold  or  claim  which  one  person  has  upon  the  property  of  another 
as  a  security  for  some  debt  or  charge.* 

n.  SvFOBCEiDEVT  —  1.  General  Principles.  —  A  Gommoii-i»w  Lien  is  a 
mere  right  to  retain  possession  until  the  lien  claim  is  satisfied, 
without  any  power  to  sell  the  property  for  the  purpose  of  making 
the  debt.*  There  is  no  remedy  at  law  for  the  active  enforcement 
of  a  common-law  lien,  unless  it  is  given  by  statute ;  •  and  where 
a  statutory  remedy  exists,  it  is  usually  held  to  be  exclusive,*  unless 
equity  assumes  jurisdiction  upon  familiar  equitable  principles.^ 

A  Stetntory  Lian  must  ordinarily  be  enforced  by  the  statutory  rem- 
edy, when  one  exists.* 

1.  For  definitions  of  the  various  kinds  A  Garrifir  by  80a  cannot  seU  for 
of  liens,  their  origin  and  nature,  and  freight;  his  remedy  is  by  a  libel 
the  distinctions  between  them,  and  the  against  the  goods.  Hunt  v,  HaskeU, 
rights  of  lienors,  consult  the  title  24  Me.  339;  Sullivan  v.  Park,  33  Me. 
Lutu,  Am.  and  Eng.  Encyc.  of  Law.  438. 

See    also    Hardy    v,    Norfolk     Mfg.  8.  Greenawalt  v.   Wilson,   52    Kan. 

Co.,  80  Va.  418;  Ridgely  v.  Inglehart,  109;  Doane  v,  Russell,  3. Gray  (Mass.) 

3  Bland  (Md.)  540.  382;    Busfield   v,   Wheeler,    14    Allen 

In  its  widest  sense  it  Includes  every  (Mass.)  139;  Briggs  v.  Boston,  etc.,  R. 

case  in  which  personal  or  real  property  Co.,  6  Allen  (Mass.)  246,  83  Am.  Dec 

is  charged  with  the  payment  of  a  debt.  626;  Rodgers  v,  Grothe,  58  Pa.  St.  414. 

Sullivan  v.  Portland,  etc.,  R.  Co.,  4  4.  Greenawalt    v.  Wilson,   52  Kan. 

Cliff.  (U.  S.)  225.  109.    See  also  Busfield  v.  Wheeler,  14 

2.  Greenawalt    v»  Wilson,   52  Kan.  Allen  (Mass.)  139. 

109;  Doane  v.  Russell,  3  Gray  (Mass.)  6,  Thames  Ironworks  Co.  v.  Patent 

[82;    Busfield    V.    Wheeler,   14  Allen  Derrick  Co.,  i  Johns.  &  H.  93.    See 

lass.)  139;   Meany  v.  Head,  i  Mason  also  infra^  II.  3.  b.  In  Equity, 

S.)  319;   Lickbarrow  v.  Mason,  6  The  Foreolosm  of  a  lion  Is  Eltbor  a 

kst  21,   note  a;   Jones  v.   Pearle,  x  Statutory  or  an  Squitablo  Frooooding^  and 

Stra.  557.  in  the  absence  of  a  statutory  provision 

A  LIni  Oontet  Ho  Poirar  of  flalo  with-  no  lien  will  be  enforced  except  in  obe- 

out  judicial    process.  '  Hunt  v.   Has-  dience  to  the  well-settled  rules  of  equi- 

keU,  24  Me.  342;  Case  v.  Fogg,  46  Mo.  table  jurisprudence.     Howe  Mach.  Co. 

44;  Nash  V.  Mooher,  10  Wend.  (N.  Y.)  v.  Miner,  28  Kan.  441. 

431;  Rankin  v,  Memphis,  etc.,  Packet  6.  District  of  Ctflumdia,  ~~  Brytiti  v« 

M.,  9  Heisk.  (Tenn.)  568.  Sanderson,  3  MacArthur  (D.  C.)  431. 
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XnforoeBMiit.  LIENS,         Averment  of  Xziiteiiee  of  lAuu 

A  lienliolder  Kay  8ae  at  Law  upon  Hii  Debt,  without  first  resorting  to 
the  property  covered  by  the  lien.* 

8.  Averment  of  Ezistenoe  of  Lien.  —  In  pleading  a  lien,  the  facts 
from  which  it  results  should  be  stated,  and  a  mere  allegation  that 
"a  lien  "  exists  is  bad  as  being  an  averment  of  a  conclusion  of 
law,  but  upon  this  question  the  decisions  are  not  altogether  in 
accord.* 

Georgia.  —  Stallings  v,    Harrold,   60  1.  Hoy  v.  Reade,  i  Sweeny  (N.  Y.) 

Ga.  478;    Love  v.   Cox,  68  Ga.   269;  630;  Morgan  v,  Murtha,  17  Misc.  Rep. 

Worrill  v,  Barnes,  57  Ga.  404.  (N.  Y.  City  Ct.)  292;  Jones  v,  Clarkson, 

Iowa.  —  Merrit  v.   Fisher,   19    Iowa  16  S.  Car.  628. 

354;  Garner  v.  Cutting,  32  Iowa  547.  8.  Frazier  i\  Thomas,  6  Ala.  169,  in 

Maine,  —  Robinson    v.    Bunker,    38  which  case  a  count  in  a  declaratloo 

Me.  131;  Perkins  v.  Pike,  42  Me.  149.  asserting  that  a  landlord  had  a  lien 

South        Carolina,  —  Kennedy        v,  upon  certain  chattels,  which  lien  had 

Reames,    15    S.   Car.   548.      See    also  been  destroyed  by  the  act  of  the  de- 

Sternberg  v.  McSween,  14  S.  Car.  35.  fendant,  without  showing  how  the  lien 

Benwdy  by   Foreelorare.  —  In  a  few  was  created,  was  held  bad.    See  also 

cases,  however,  it  has  been  held  that  Keener  v.  Eagle  Lake  Land,  etc.,  Co., 

statutory  liens  may  be  enforced  by  a  no  Cal.  627;    Cairo,   etc.,  R.  Co.  v, 

suit  to  foreclose,  notwithstanding  the  Cauble,   85   111.   555;    Moore  v.  Cape 

existence    of    a     statutory     remedy.  Fear,  etc.,  R.  Co.,  112  N.  Car.  236. 

Westmoreland  v,  Foster,  60  Ala.  448;  AKere  Denial  by  the  defendant  that 

Hulett  V,  Stockwell,  27  Mo.  App.  328;  the  plaintiff  has  any  lien  isaconclu- 

Bourcier  v.  Edmondson.  58  Tex.  675;  sion  of  law.     Merrigan  v.  English,  9 

Randall  v.  Rosenthal,  (Tex.  Civ.  App.  Mont.  123. 

1894)  27  S.  W.  Rep.  907.  In  New  York  it  is  held  that  it  is  suffi- 

The  Bepeal  of  a  Statutory   Provision  cient  to  allege  the  existence  of  a  lien 

giving  a  lien  upon  property  defeats  the  generally;  that  such  an  allegation  is 

Hen  remedy,  although  at  the  time  of  an  allegation  of  fact;  and  that  an  aver- 

the  repeal  the  proceedings  prescribed  ment  of  the  various  steps  by  which  the 

by  the  statute  for  enforcing  the  lien  lien  was  established  would  be  an  aver- 

had  been  instituted  and  were  rightfully  ment  of  evidentiary  instead  of  ultimate 

pending  in  court.     The  lien  is  but  a  facts.   McCorkle  v.  Herrman,  (Supreme 

part  of  the  remedy  afforded  for  collect-  Ct.)  22  N.  Y.  St.  Rep.  520,  in  which  case 

ing  the  debt;    its  repeal  is  merely  a  the  court  said:    '*  In  pleading  a  judg- 

change  in  the  remedy,  and  does  not  ment  it  is  not  necessary  to  allege  all 

impair  the  obligation  of   a  contract,  the  steps  which  were  taken  in  order  to 

Bangor  v.  Goding,  35  Me.  73.     See  also,  secure  the  judgment.    It  is  sufficient  to 

to  the  same  effect,  Martin  v.  Hewitt,  say  that  the  judgment  has  been  duly 

44  Ala.  418;   Woodbury  v.  Grimes,  i  entered.  It  is  undoubtedly  a  conclusion 

Colo.  100;  Templeton  v.  Home,  82  III.  of  law  whether  the  judgment  has  or 

491;  Smith  V.  Bryan,  34  111.  364;  Wil-  has  not  been  duly  entered,  but  it  is 

Hams   z\   Waldo,  4  111.   264;    Hall  v.  also  a  conclusion  of  fact.     It  is  a  con- 

Bunte,  20  Ind.  304;  Frost  v.  Ilsley,  54  elusion  of  law  as  to  whether  the  proper 

Me.  345 ;  Watson  v.  New  York  Cent.  R.  steps  have  been  taken  to  authorize  the 

Co.,  47  N.  Y.  157;  Gray  v,  Carleton,  35  entry  of  the  judgment  and  to  confer 

Me.  481;    Hanes  v.  Wadey,  73  Mich,  jurisdiction.     The  same  is  irue  in  re- 

178;    Mundy  v.  Monroe,  i  Mich.  68;  gard  to  the  allegation  that  an  action 

Bourgette  z\  Williams,  73  Mich.  208.  has  been  commenced  and  is  pending 

Contra.  —  Chowning   v.  Barnett,  30  between  the  same  parties  for  the  same 

Ark.  560:  Weaver  v.  Sells,  10  Kan.  609;  cause  of  action.     As  to  whether  an  ac- 

Hoffman  z-.  Walton,  36  Mo.  613;  Han-  tion  has  been  commenced  or  not  is  a 

del  V,  Elliott,  60  Tex.  145;  Streubel  v.  conclusion  of  law  depending  upon  facts 

Milwaukee,  etc.,   R.  Co.,  12  Wis.  67;  proven.     It  is  also  a  conclusion  of  fact 

In  re  Hope  Min.  Co.,  i  Sanry.  (U.  S.)  depending  upon  the  determination  of 

710;  Wabash,  etc..  Canal  Co.  v.  Beers,  that  question  as  to  whether  the  steps 

2  Black.  (U.  S.)  448.    See  also  Gunn  :*.  have  been  taken   by  which  an  action 

Barry,  15  Wall.  (U.  S.)  610.  was  commenced.     So  in   the  case  at 
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3.  By  Action  or  Suit — a.  Generally.  —  In  a  number  of  states 
liens  are  enforced  by  an  action  to  foreclose,  in  which  the  prop- 
erty may  be  ordered  to  be  sold.* 

ChAneter  of  Aetion.  —  An  action  to  enforce  a  lien  has  been  held  to 
be  an  action  at  law  upon  a  contract,  and  not  a  suit  in  equity.* 

Ordinary  Jndgmont  and  Ezooatioii. —  In  some  states  liens  are  enforced 
by  an  ordinary  action  and  judgment  for  the  amount  due  and  a 
sale  of  the  property  in  question  under  an  execution  issued  upon 
such  judgment.* 

PutiM.  —  Persons  interested  in  the  property,  but  not  made 
parties  to  the  suit,  are  not  bound  by  the  judgment.* 

A  Sadamtlon  or  Petition  to  foreclose  a  lien  should  describe  the 
property,*  but  it  need  not  inform  the  defendants  in  detail  what 

bar,  where  the  aUegation  is  that  due  property  remains  in  the  hands  of  the 

proceedings  were  taken  by  which  these  first  vendee,  by  an  action  for  the  price, 

liens  were  filed,  the  pleader  has  com-  accompanied  by  an  affidavit  that  such 

plied  with  the  rule  of  alleging  conclu-  property  was  sold  by  the  plaintiff  for 

sions  of  fact  and  not  alleging  the  evi-  the  "debt,  in  whole  or  in  part,  sued  on. 

dence  from   which    such    conclusions  Frank  v,  Robinson,  65  Miss.  162. 

must  be  drawn."    This  case  was  re-  In  MiMonri  a  seller's  lien  on  personal 

versed  upon  appeal  (McCorkle  v,  Herr-  property  may  be  enforced  by  judgment 

man,     117     N.    Y.    297),    apparently,  for  the  price,  and  execution  levied  upon 

however,  without  affecting  the  reason-  the    property,   and    in    such  suit    an 

ing  of    the    court    below,   as  quoted  attachment  may  be  issued.    Napa  Val- 

above.  ley  Wine    Co.    v,    Rinehart,   42    Mo. 

1,  ArJtansas. — Brown    v.   Buck,   54  App.   172;   Straus  v.  Rothan,  41  Mo. 
Ark.  453.  App.  602;  Parker  v.  Rodes,  79  Mo.  91; 

Georgia.  —  Love  v.  Cox,  68  Ga.  269.  State  v.  Mason,  96  Mo.  132. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  WhatConttitnteiConmionoemontofflnit. 

Boney,  117  Ind.  501;  Aurora  Nat.  Bank  — The  meie  filing  of  a  declaration,  un- 

V.  Black,  129  Ind.  595.  less  followed  by  proper  service  upon 

Missouri.  —  Price  v.  Roetzell,  56  Mo.  the  defendant,  is  not  the  commence* 

500;    Pickett  V.  McCord,  62  Mo.  App.  ment  of  a  suit  to  enforce  a  lien  within 

468;   Vamey  v.  Jackson,  66  Mo.  App.  the  meaning  of  a  statute  limiting  the 

349.  time  within  which  such  suits  must  be 

Texas. — Austin,  etc.,  R.  Co.  v.  Dan-  commenced.      Cherry  v.   North,   etc., 

lels,  62  Tex.  70.  R.  Co.,  65  Ga.  633,  citing  Ferguson  v. 

Washington.  —  Hooker  t^.  McAllister,  New  Manchester  Mfg.  Co.,  51  Ga.  609. 

12  Wash.  46.  4.  A  Person  in  Advene  PosMssion  must 

Bale  under   Deoree  Without   Levy.  —  be  made  a  party  defendant,    or  the 

Where  there  are  a  decree  establishing  judgment    as    to    him   will    be   void, 

a  lien  upon  certain  specific  personal  Wingard  v.  Banning,  39  Cal.  543. 

property  and  an  order  directing  its  sale  lien  upon  Bailroad.  —  It  is  not  essen- 

lor  the  pavment  of  the  judgment,  there  tial  that  all  the  companies  that  may  be 

is  a  sufficient  designation  of  the  prop-  interested  in  a  railroad  should  be  made 

erty,  and  a  levy  is  not  essential  to  the  parties  to  a  proceeding  to  enforce  a  lien 

validity  of  the  sale.     Patton  v.  Collier,  for  work  and  labor  or  materials;  but  if 

90  Tex.  115.     See  also  the  article  Judi-  any  are  omitted  their  interest  will  not 

ciAL  Sales,  vol.  12,  p.  2.  be  affected.     Morgan  v.  Chicago,  etc., 

2.  Marsh    v.    Fraser,   27    Wis.    596;  R.  Co.,  76  Mo.  161. 

Tewksbury  v.  Bronson,  48  Wis.   581,  In  Hassall  v.  Wilcox,  130  U.  S.  493,  it 

which  was  a  suit  to  enforce  a  statutory  was  held  that  railroad  bondholders  were 

lien  for  tolls  on  logs  run  through  the  not  bound  by  a  judgment  establishing 

plaintiff's  dam.     But  see  Davis  v.  Al-  a  lien  against  the  railroad  where  they 

Tord,  94  U.  S.  545  had  not  been  made  parties. 

8.  In  lOsiiMinpA  a  vendor's  lien  on  ft.  Hooker  v.  McAllister,   12  Wash, 

personalty  may  be  enforced  while  the  46. 
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claims  they  are  setting  up  in  the  property.* 

Judgment!  in  Aotioni  to  Enforce  Lieni  are  in  the  main  governed  by 
ordinary  considerations.*  Thus,  if  a  judgment  in  an  action  to 
foreclose  a  lien  is  entered  against  the  defendant  personally,  as 
well  as  against  his  property,  when  no  personal  judgment  is  prayed 
for  in  the  complaint,  such  personal  judgment,  aJthough  erroneous, 
is  not  void.*  A  general  judgment  may  be  rendered  in  a  proceed- 
ing to  enforce  a  lien.* 

Waiver  of  Lien.  —  A  lien  is  waived  and  lost  by  taking  a  judgment 
made  up  of  items  for  some  of  which  no  lien  exists.* 

6.  In  Equity.  —  Ae  a  General  Snle,  liens  are  enforceable  in  equity, 
unless  another  mode  of  enforcement  is  provided  by  law,  except 

Seed  Lien.  —  In  an  action  to  foreclose  judgment  in  personam,     Austin,  etc.» 

the    seed    Hen    given    by    the    North  R.  Co.   Rucker,  59  Tex.  587. 

Dakota  statute  it  is  not  necessary  to  8.  York  v.  Boardman,  40  Iowa  57, 

allege  that  the  seed^was  sold  to  be  sown  holding  further  that  the  entry  of  such 

on  any  particular  tract  of  land.     It  is  judgment  is  not  a  fraud,  and  will  not 

enough  if  the  complaint  shows  that  the  be    set  .aside    in    equity.      See    also 

seed  was  sown  on  land  '*  owned,  us^d,  Vaughn  v.  Johnson,  9  N.  J.  Eq.  175; 

occupied,  or  rented  "  by  the  purchaser.  Harrison  v,  Nettleship,  2  Myl.  &  K.  423. 

Joslyn  V.  Smith,  2  N.  Dak.  53.  4.  Parish    v.   Murphy,   51  Ga.  616; 

1.  Penfield  v.   Harris,   7  Tex.   Civ.  Tewksbury  v,  Bronson,  48  Wis.  581. 

App.  659.  Fiailnre  to  Sitablish  Lien.  —  A  general 

Amendment  of  Oomplalnt.  —  In  an  ac-  judgment  may  be  rendered  even  in  a 

tion  against  A  and  B  to  enforce  a  statu-  case  where  the  plaintiff  fails  to  estab- 

tory  lien  for  tolls  upon  logs  run  through  lish  his  lien,  provided  he  establishes 

the    plaintiff's    dam,    the    complaint,  the  debt  due  him.     Hodo  v,  Benecke, 

alleging  that  A  owned  the  logs  and  11  Mo.  App.  393. 

that  B  had  some  claim  upon  or  interest  In  Xiiiovri,  unless  a  railroad  com- 

in  them,  demanded  a  personal  judg-  pany  is  notified  within  twenty  days  of 

ment  against  A  for  the  amount  of  the  the  claim  of  a  laborer  or  materialman, 

tolls,  and  that  the  same  be  declared  a  as  provided    by  statute,    a    personal 

lien  upon  the  logs.     It  appearing  on  judgment  against  the  company  in  a 

the  trial  that  B  owned  the  logs,  and  the  suit  brought  to  enforce  the  lien  is  erro- 

action  being  dismissed  as  to  A,  it  was  neous.     Morgan  v.  Chicago,  etc.,   R. 

an  abuse  of  discretion  to  refuse  the  Co.,  76  Mo.  161. 

plaintiff  permission  to  amend  the  com-  6.  Mmne,  —  Lambard    v.    Pike,    33 

plaint   so  as    to  demand  a  personal  Me.  141;    Bicknell  v.  Trickey,  34  Me 

Judgment  against   B.     Tewksbury   v,  273;    McCrillis  v,  Wilson,  34  Me.  286; 

ironson,  48  Wis.  581.  Johnson  cf.  Pike,  35  Me.  291;   Perkins 

8.  Form  of  Judgment.  —  For  the  form  v.  Pike,  42  Me.  141 ;   Deering  v.  Lord, 

of  a  judgment  in  favor  of  the  plaintiff,  45  Me.  293;  Allen  v.  Ham,  63  Me.  532. 

see  Patton  v.  Collier,  90  Tex.  115.  Missouri.  —  Riley  v,  Renick  Milling 

Certainty  as  to  Amount.  —  In  Myers  v.  Co.,  44  Mo.  App.  519;  Vamey  v.  Jack- 
Williams,  85  Va.  621,  a  decree  order-  son,  66  Mo.  App.  348. 
ing  the  sale  of  property  to  pay  liens  In  Texas,  where  judgment  is  recov- 
allowed  a  credit  for  a  certain  note  if  ered  in  the  District  Court  in  a  suit 
paid.  This  was  held  not  to  render  the  against  an  estate  for  the  enforcement 
decree  uncertain,  where  the  person  to  of  a  specific  lien  on  personal  property, 
be  credited  was  the  debtor,  as  he  knew  the  property  subject  to  such  lien  must 
whether  or  not  such  note  had  been  be  seized  and  sold  by  the  sheriff,  if  it 
paid.  can  be  found,  and  the  judgment  need 

Conftnution  of  Judgment — In  Bern  or  not  be  that  the  plaintiff  recover  his 

In  Penenam.  —  A  judgment  against  a  debt  or  damages,  and  costs  to  be  paid 

railway  company  which   forecloses  a  in  due  course  of  administration;  and 

statutory  lien  on  property  of  the  com-  that  no  execution  shall  issue  on  the 

pany  for  the  debt  and  orders  a  sale  of  judgment.     Givens    r.    Davenport,    8 

the  property  cannot  be  construed  as  a  Tex.  451. 
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in  case  of  liens  accompanied  by  possession,  which  as  a  rule  can« 

not  be  actively  enforced  in  the  absence  of  a  statutory  remedy,* 

Equity,  however,  cannot  extend  either  a  common-law  or  a  statu- 
tory lien  to  cases  not  provided  for  by  the  statute  or  the  common 
law.* 

statutory  Ltoni  are  enforceable  in  equity  where  the  statute  pro- 
vides no  method  of  enforcement,*  or  where,  although  the  statute 

1.  CaHfarma,  —  Church  v.  Garrison,  8.  Buchan  v.  Sumner,  a  Barb.  Ch. 

75  Cal.  199.  (N.  Y.)  166,  47  Am.  Dec.  305. 

District   of  Columbia,  —  The    Rich-  Where  the  statute  provides  for  the 

mood  V,  Cake,  i  App.  Cas.  03.  C.)  447.  enforcement  of  a  lien  by  an  equitable 

IlHnais.  —  Cairo,    etc.,     K.    Co.    v.  proceeding,  the  jurisdiction  of  a  court 

Fackney,  78  111.  116.  of  equity  to  enforce   such  lien  rests 

lawa,  —  Cook  v.  Black,  54  Iowa  693.  upon  the  statute  and  can  extend  no 

Kentucky,  —  Black    v,    Brennan,     5  further.      South    Fork    Canal    Co.   v, 

Dana  (Ky.)  310.  Gordon,  6  Wall.  (U.  S.)  561. 

New    York,  —  Quae  ken  bush    v,  8.  Eqiiitabls    JurisdietUm    to   SsfiarM 

Qnackenbush,  42  Hun  (N.  Y.)  331.  Statutory     Lieni.  —  In      Gilchrist      v, 

Texas,  —  Bourder  v.  Edmondson,  58  Helena,   etc.,    R.   Co.,    58    Fed.   Rep. 

Tex.  678.  708,  the  court  said:    **  The  case  cited 

VirHma, — In  re  Wynne,    Chase's  by  the    plaintiff  in   the  cross- bill,  of 

Dec.  (U.  S.)  242.  Howe  Mach.   Co.  v.    Miner,  28  Kan. 

Wisconsin, — Arians  v,  Brickley,  65  -441,  I  do  not  think  is  in  point  in  this 

Wis.  27.  case.    There  the    judgment    was    an 

United  States,  —  Gilchrist  v,  Helena,  ordinary  judgment   at  law,   and   was 

etc.,  R.  Co.,  58  Fed.  Rep.  708;  Fitch  cf.  made  a  lien  by  law.     There  was  no 

Creighton,  24  How.  (U.  S.)  162.  necessity  of  establishing  any  extrinsic 

Doetiina  AppUoablo  to  Trusts.  —  **  In  facts  to  show  that  it  was  a  Hen.    The 

equity  there  is  no  difficulty  in  enforcing  judgment  was  a  lien  from  the  date  it 

a  lien  or  any  other  equitable  claim,  was  docketed.     There  was  no  question 

constituting  a  charge  in  rem,  not  only  of  prior  liens,  and  the  court  said  that, 

upon  real  estate,  but  also  upon  per-  upon  the  facts  stated  in  the  bill,  the 

sonal   estate   or  upon   money  in    the  plaintiff  had  a  plain,  speedy,  and  ade- 

hands  of  a  third  person,  whenever  the  quate  remedy  at  law.     If  Mr.  Jones,  in 

lien  or  other  claim  is  a  matter  of  agree-  his  work  on  Liens,  §  112,  maintains 

ment,  against  the  party  himself  and  that  in  all  cases  where  a  statutory  lien 

his     personal      representatives,     and  is  created,  if  the  statute  does  not  pro- 

against  any  persons  claiming  under  vide  a  means  for  enforcing  the  same, 

him   voluntarily,  or  with  notice,  and  it  cannot  be  made  available,  I  do  not 

against  assignees  in  bankruptcy,  who  think  he  is  supported  by  the  authori- 

are  treated  as  volunteers;  for  every  ties  or  by  reason.     Undoubtedly  where 

such  agreement  for  a  lien  or  charge  in  a  lien  is  created  by  statute,  and  the 

rem  constitutes  a  trust,  and  is  accord-  statute  provides  a  remedy  for  enforc- 

ingly  governed  by  the  general  doctrine  Ing  it,  and  it  appears  to  be  an  exclusive 

applicable  to  trusts.    The  cases  of  Farr  remedy,  no  other  can  be  resorted  to. 

V,  Middleton,   Prec.  Ch.  175:   Collyer  But  where  a  lien  is  created  by  statute, 

V,  Fallon,  i  T.  &  R.  475,  and  Legard  v,  and  no  adequate  remedy  is  provided 

Hodges,  I  Ves.  Jr.  478,  are  fully  In  for  enforcing  it,  a  resort  to  a  court  of 

point."     Fletcher  v,   Morey,   2   Story  equity  may  be  had.     As  before  stated 

(U.  S.)  565.  in  £x  p,  McNiel,  13  Wall.  (U.  S.)  236, 

Vo  Bflmsdy  by  Sale.  —  The  mere  facts  when  such  a  right  as  a  lien  is  estab- 

that  a  common-law    lien  confers    no  lished,  generally  a  court  of  equity  may 

right  of  sale  and  that  the  continued  be  invoked  to  give  effect  to  the  right 

retention  of  the  property  is  expensive  by  applying  the  proper  remedy.     The 

and  inconvenient  to  both  parties  will  case  cited  to  support  what  would  ap- 

not  give  a  court  of  chancery  jurisdic-  pear  to  be  the  position  of  that  learned 

tion  to  order  a  sale.     Thames  Iron-  author  is  South  Fork  Canal  Co.  v,  Gor- 

works  Co.   V,   Patent  Derrick  Co.,   i  don,  6  Wall.  (U.  S.)  561,  but  surely 

Johns.  &  H.  93.  that  case  does  not  support  any  such 
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provides  a  remedy,  such  remedy  is  for  some  reason  unavailable.* 
But  where  a  statutory  remedy  exists,  and  there  is  no  impediment 
which  renders  such  remedy  unavailable,  a  court  of  equity  will  not 
enforce  a  statutory  lien.* 

Tho  Lion  of  a  Jodgmont  is  purely  a  legal  lien,  to  be  enforced  by  exe- 
cution and  sale  of  the  property,  and  a  bill  in  equity  will  not  lie  for 
the  foreclosure  of  such  lien.* 

Landlord's  Lion.  —  It  has  been  held,  however,  in  a  few  cases,  that 
a  landlord*s  statutory  lien  may  be  enforced  in  equity,  and  that 
the  statutory  remedy  is  not  exclusive.* 

Whon  Any  of  tho  Usnal  Grounds  of  Sqnity  Jnrisdietion  Exist,  a  bill  may  be 
maintained  to  protect  or  enforce  a  lien  although  it  is  a  legal  and 
not  an  equitable  lien.     Thus  equity  has  jurisdiction  where  a  long 

position.     In  that  a  mechanic's  lien  is  came  to  administer  coextensive  relief, 

enforced  by  an  action  in  equity,  and  Citing  2  Story  Eq.  Jur.,  §§  1231,  1227, 

there  is  no  claim  that  the  statute  pro-  and  Waldron  v.  Simmons,  28  Ala.  629. 

vides  this  remedy.     In  fact,  as  before  When  the  Death  of  a  Tenant  renders  it 

stated,  the  state  legislature  could  not  impossible    to    pursue    the    statutory 

five  a  federal  court  that  jurisdiction,  remedy  by  attachment,  a  court  of 
ts  chancery  jurisdiction  depended  equity  will  enforce  the  lien  of  the  land- 
upon  its  general  equity  powers.  Of  lord.  Abraham  v.  Hall,  59  Ala.  386. 
course,  as  said  in  that  case,  the  court  2.  Hudson  v,  Vaughan,  57  Ala.  609; 
could  not  give  any  rights  to  the  lien-  Dickenson  v.  Harris,  48  Ala.  355; 
holders  beyond  those  given  by  the  Reavis  z^.  Barnes,  36  Ark.  575;  Ander- 
statute.  But  rights  and  remedies  are  son  v,  Bowles,  44  Ark.  no;  Coleman 
not  the  same.  Upon  a  full  considera-  v.  Freeman,  3  Ga.  137. 
tion  of  this  point,  I  am  satisfied  that  8.  Judgment  lien  Not  Foreoloeed  In 
the  state  court  had,  and  that  this  court  Equity.  —  Howe  Mach.  Co.  v.  Miner, 
has,  jurisdiction,  as  a  court  of  chan-  28  Kan.  441;  Harrison  v.  Wade,  3 
eery,  to  enforce  this  lien.  I  should  Coldw.  (Tenn.)  505;  Douglass  v,  Hus- 
nothave  considered  the  matter  so  fully  ton,  6  Ohio  156;  Buchan  v.  Sumner,  2 
had  counsel  for  the  plaintiff  in  the  Barb.  Ch.  (N.  Y.)  165,  47  Am.  Dec.  305. 
cross-bill  not  so  persistently  urged  it  For  cases  where  it  was  held  that  equity 
upon  the  court."  properly  assumed  jurisdiction  to  en- 
See  also  Joslyn  v.  Smith,  2  N.  Dak.  force  judgments  at  law,  see  Gilchrist 
S3,  which  was  an  action  in  equity  to  v.  Helena,  etc.,  R.  Co.,  58  Fed.  Rep. 
foreclose  a  statutory  **  seed  lien."  708;  Penn  Mut.  L.  Ins.  Co.  v.  Heiss, 

1.  Statutory    Bemedy    UnayaUable.  —  141  111.  35. 

Westmoreland  v,  Foster,  60  Ala.  448;  4.  Alabama, — Carmen    v,   Alabama 

Price  V.  Pickett,  21  Ala.  741;  Abraham  Nat.  Bank,  loi  Ala.  189. 

V,  Hall,  59  Ala.  386;  Thrasher  v.  Doig,  Arkansas,  —  Knox  v.    Heliums,    38 

18  Fla.  809;    Lockett  v.  Robinson,  31  Ark.  413;  Dickenson  t'.  Harris,  48  Ark. 

Fla.   134;    EUett  v,  Tyler,  41   111.  449;  355. 

Gilchrist  v.   Helena,  etc.,   R.   Co.,  58  Illinois,  —  Webster    v.    Nichols,    104 

Fed.  Rep.  711;  Davis  v.  Alvord,  94  U.  111.   160;    Kuttner  v,   Haines,   35   111. 

S.  545.  App.  307. 

After  Asfigninent  of  lien.  —  In  West-  Kansas,  —  Neifert  v,  Ames,  26  Kan. 

moreland  v,  Foster,  60  Ala.  448,  the  515. 

court  held  that  a  landlord's  lien  might  Tennessee,  —  Sharp      v.      Fields,      I 

be  assigned;  that  as  the  statute  did  not  Heisk.  (Tenil.)  572. 

authorize    such    assignee    to    sue    by  Contra.  —  In  Stone  v,  Bohm,  79  Ky. 

attachment,  which  was  the   statutory  141,  and  Petry  v,  Randolph,  85   Ky. 

remedy    for  the   enforcement  of    the  351,  it  was  held  that  the  righi  of  a 

lien,  he  might  come  into  equity  to  en-  landlord  is  strictly  a  legal  or  statutory 

force  it,  and  that  the  equitable  juris-  one,  enforceable  in  a  summary  way, 

diction  was  not  taken  away  although  and  that  it  can  therefore  find  no  support 

•ubsequenily  the   common-law  court  or  favor  in  equity. 
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or  involved  accounting  is  necessary.*  So  a  bill  for  an  injunction 
will  lie  to  protect  a  statutory  lien  from  destruction.*  A  bill  in 
equity  will  He  to  determine  the  priorities  of  conflicting  claims.* 

EqnitaUe  liens  may,  of  course,  be  enforced  in  a  court  of  equity, 
and  indeed  this  is  the  only  manner  in  which  such  liens  can  be 
enforced.*  The  usual  way  of  enforcing  a  lien  in  equity  is  by 
decreeing  a  sale  of  the  property  to  which  it  is  attached  and  the 
payment  of  the  lien  from  the  proceeds.* 

1.  2  Story's  Eq.  Jur.,  §S  506,  1217;  water  Valley  Canal  Co.,  4  McLean  (U. 

Webster  v,  Nichols,  104  111.   i6o.     See  S.)  192;  Fletcher  v,  Morey.  2  Story  (U. 

also  Thames  Ironworks  Co.  v.  Patent  S.)  555;    Riddle  v.   Hudgins,   58  Fed. 

Derrick  Co.,  I  Johns.  &  H.  93.  Rep.    490;    Badgerow    v,    Manhattan 

Whflro  the  Aeooiuti  Are  Not  Compli-  Trust  Co.,  64  Fed.  Rep.  937. 

flatod,  and  there  is  no  necessity  for  a  lion  for  Material.  —  A  contract  for  the 

discovery,  a  court  of  equity  will  not  purchase  of  materials  to  be  used  in  the 

take  jurisdiction.    Hudson  tf.  Vaughan,  erection  of  a  house,  and  notes  given 

57  Ala.  609.  for  the  price,  reserving  title  until  pay- 

S.  Garner  v.  Cutting,  32  Iowa  547;  ment  in  the  sellers,  who  are  thereby 

Hulett  V,  Stockwell,  27  Mo.  App.  328.  deprived  of  a  statutory  lien,  and  are 

But  see  Rotzler  v.  Rotzler,  46  Iowa  189.  also  cut  o£f  from  all  remedies  at  law, 

3.  Clark  v,  Haynes,  57  Iowa  96;  Des  creates  an  equitable  lien  on  the  house 
Moines  L.  &  T.  Co.  v,  Des  Moines  Nat.  and  lot,  which  may  be  enforced  in  an 
Bank,  97  Iowa  668.  action   in  equity.     Ross  v.  Perry,  105 

4.  Aiabama.  —  Ross    v.    Perry,     105  Ala.  533. 

Ala.  533;    Donald  v.  Hewitt,  33  Ala.  A  Lien  upon  Land  for  Improvements 

S34;    Mobile,  etc.,  R.  Co.  v,  Talman,  may  be  enforced  against  an  assignee 

IS  Ala.  472;  Newlin  v,  McAfee,  64  Ala.  for  creditors  who  has  sold  the  land  with 

357;   Jackson    v,  Rutherford,  73  Ala.  the  improvements  under  an  agreement 

155;  Dutts  V,  Broughton,  72  Ala.  294;  with  the  lien  claimant  by  which  the 

Powell  V.  Jones,  72  Ala.  392.  funds  derived  from  the  sale  are  depos- 

Arkansas,  —  McClure  v,  McDearmon.  ited  in  the  bank  to  await  the  adjudica- 

26  Ark.  66;    Roberts  v.  Jaks,  31  Ark.  tion  of  the  rights  of  the  lien  claimant. 

597.  Lockett  V.  Robinson,  31  Fla.  134. 

Florida.  —  Thrasher  v,  Doig,  18  Fla.  5.  New  York.  —  Price  v.  Palmer,  23 

820.  Hun  (N.  Y.)  504:    Perry  v.  Board  of 

Indiana. — Jarboe     v.    Severin,    112  Missions.  102  N.  Y.  106. 

Ind.  572.  IVest   Virginia. — Cole  v.  Smith,  24 

Kenhicky,  —  Dailey    v,    Cain,    (Ky.  W.  Va.  287. 

iS.:)o)  13  S.  W.  Rep.  424.  United  States.  —  King  v.  Thompson, 

Michigan,  —  Osgood   v.   Osgood,   78  9  Pet.  (U.  S.)  204;  Riddle  v,  Hudgins, 

Mich.  290;  Near  v,  Donnelly,  80  Mich.  58  Fed.  Rep.  490. 

130.  England,  —  Neate  v.  Marlborough,  3 

Missouri,  —  Beyer     v.     Continental  Myl.  &  C.  417. 

Trust  Co.,  63  Mo.  App.  521;  Devore  v,  Beoognlxed  Chanoery  Methods  of  Enforo- 

Devore,  138  Mo.  181.  Ing  Liens.  — *' The  lien   *    *    *    being 

New  Jersey,  —  Bennett  v,  Finnegan,  an  equitable  one,  it  could  only  be  en- 

(N.  J.  1895)  33  Atl.  Rep.  401.  forcedinacourtof  equity;  and    *   »   * 

New  York,  —  Buchan  v,  Sumner,  2  a  court  of  equity  proceeds  independ- 

Barb.  Ch.  (N.  Y.)  165;  Price  v.  Palmer,  ently  of   the  attachment  laws  of  the 

23  Hun  (N.  Y.)  504;  Willetts  v.  Brown,  state  or  territory  applicable   to  com- 

42  Hun  (N.  Y.)  144;  Hovey  v,  Elliott,  mon-law  actions  for  the  recovery  of  a 

118  N.  Y.  136;  Quackenbush  v.  Quack-  debt.    *    ♦    *    A  court  of  equity  will 

enbush,  42  Hun  (N.  Y.)  331;  Buffalo  v,  protect  and  enforce  the  rights  of  such 

Yattan,   Sheld.   (N.   Y.)  483;    Hale  v,  sl  lienholder  by  recognized    chancery 

Omaha    Nat.    Bank,    49    N.    Y.   633;  methods.     Most  commonly  these  con- 

Husted  V.  Ingraham,  75  N.  Y.  251.  sist  of  the  writ  of  injunction  and  the 

fVest    Virginia,  —  Houston     v,    Mc-  appointment  of  a  receiver,  though  other 

Cluney,  8  W.  Va.  135.  methods  may  be  pursued   where    the 

United   States,  —  Vallette  v.   White-  exigencies  of  the  case  demand  them. 
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The  Fedoral  Ooxirta  May  Enforoe  liens  arising  under  state  laws  where 
there  is  no  objection  to  jurisdiction  on  the  ground  of  the  citizen- 
ship of  the  parties.* 

Partiet.  —  All  persons  who  claim  any  interest  in  the  property 
charged  with  the  lien  should  be  made  parties ;  *  and  it  has  been 
held  that  two  or  more  persons  having  Hens  on  the  same  property 
may  unite  as  plaintiffs  for  the  enforcement  of  their  respective 
sums,  thus  avoiding  a  multiplicity  of  suits.* 

The  BiU  flhonld  State  Faoti  showing  a  case  within  the  equitable  juris- 
diction of  the  court.*  A  lien  for  some  definite  amount  should 
be  alleged,*  and  the  property  sought  to  be  charged  should  be 
described.® 

The  foreclosure  of  such  a  lien  on  per-  pursued  in  the  same  form  as  it  is  in  the 

sonal  property  can  only  be  effected  by  state    courts."      See    also    Riddle    v. 

its  seizure  and  sale;  and  the  seizure  Hudgins,  58  Fed.  Rep.   490,   holding 

may  be  made  at  the  commencement  of  that  jurisdiction  of  a  case  arising  in 

the  suit  whenever  it  appears  the  debtor  the  Choctaw  nation,  upon  suit  by  non- 

is  insolvent,  or  that  for  any  reason  the  residents  to  enforce  an  equitable  lien 

equity  of  the  creditor  to  have  the  prop-  on  personalty,  is  in  the  United  States 

erty  applied  to  the  payment  of  his  debt  court  for  the  Indian  Territory,  and  not 

can  only  be  preserved  by  bringing  the  in  the  Probate  Court  of  the  Choctaw 

property  under  the  control  of  the  court,  nation. 

The  death  of  the  debtor  does  not  vary  2.  Buffalo  v,  YatUn,  Sheld.  (N.   Y.) 

the  rights  of  the  creditor  in  this  re-  483;     Richards    v.    Lewis    L.    Arms 

spect.     If  the  debtor's  estate  is  insolv-  Shingle,  etc.,  Co.,  74  Mich.  57;   Tem- 

ent,  or  if  for  any  reason  it  is  made  to  pieman  v.  Gresham,  61  Tex.  50,  citing- 

appear  that  the  equitable  lien  of  the  Hall  v.  Hall,  11  Tex.  526.     See  gener- 

creditor  is  in  danger  of  being  lost,  and  ally  Dickenson  v.  Harris,  48  Ark.  355; 

that  there  is  no  other  means  of  making  Boyd  v,  Jones,  (Ky.  1887)  2  S.  W.  Rep. 

his  debt  but  by  the   enforcement  of  552. 

such  a  lien,  a  court  of  equity  will  make  Whmre  a  Bill  Is  Filed  Against  an 
some  appropriate  order  for  impounding  Anignee  for  the  benefit  of  creditors  to 
the  property  until  the  hearing."  enforce  a  lien  upon  the  assigned  prop- 
Riddle  V,  Hudgins,  58  Fed.  Rep.  492.  erty,  and  no  relief  is  prayed  against 

General  Jndfl^Mnt  for  DeAoieney.  —  In  the  assignor,    the    assignor  is  not  a 

Alabama  it  is  provided  by  statute  that  necessary  party  to  the  bill.     Lockett  v. 

in  suits  for  the  enforcement  of  equi-  Robinson,  31  Fla.  134. 

table  liens,  execution  may  issue  for  the  8.  Boyd  v,  Jones,  (Ky.  1887)  2  S.  W. 

balance  found  due,  after  a  sale  of  the  Rep.  552. 

property  ordered    and  decreed  to  be  4.  Richards     9.     Lewis     L.     Arms 
sold;  under  such  statute  the  court  may  Shingle,  etc.,  Co.,  74  Mich.   57;    Ben- 
enter  a  deficiency  judgment.     Teal  z/.  nett  v.  Finnegan,  (N.  J.  1895)  33  Atl. 
Lewis,  85  Ala.  218.    See  also  Presley  Rep.  401. 
V,  McLean,  80  Ala.  309.  5.  Gammel  v.  Young,  3  Iowa  297,  hold- 

1.  Fitch  V.  Creighton,  24  How.  (U.  ing  that  in  a  suit  in  equity  to  enforce  a 

S.)  162.  lien  for  advances  which  were  to  be  paid 

In  Clark  v.  Smith,  13  Pet.  (U.  S.)  in  rent,  the  petition  should  distinctly 

203,  the  court  said:    '*  The  state  legis-  state  the  amount  advanced,  the  time 

latures  certainly  have  no  authority  to  and  circumstances,  and  the  value  of 

prescribe  the  forms  and  modes  of  pro-  the  rent  received,  and  should  show  the 

ceeding  in   the  courts  of  the  United  lien  claimed  to  be  for  some  definite 

States;  but  having  created  a  right,  and  sum. 

at  the  same  time  prescribed  the  rem-  6.  Boyd  v.  Jones,  (Ky.  1887)  2  S.  W. 

edy  to  enforce  it,  if  the  remedy  pre-  Rep.  552,  holding  that  a  description  of 

scribed  is  substantially  consistent  with  the  land  by  metes  and  bounds  in  a 

the  ordinary  modes  of  proceeding  on  deed  filed  as  an  exhibit  was  sufiicient, 

the  chancery  side  of  the  federal  courts,  although  the  land  was  not  so  described 

no  reason  exists  why  it  should  not  be  in  the  body  of  the  petition. 
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4.  By  Summary  or  Speoial  Proceeding  —  a.  By  Attachment  — 
In  e«iwral.  —  In  a  number  of  states  statutes  provide  for  the  enforce- 
ment of  various  kinds  of  Hens  by  attachment  proceedings.* 
It  has  been  held  that  where  the  lien  fails,  the  attachment  may 
nevertheless  be  upheld  as  a  good  general  attachment.' 

Votiea  to  Owners.  —  In  Maine  some  form  of  general  notice  to 
owners  must  be  given,  and  an  appearance  of  certain  persons  as 
claimants  will  not  obviate  the  necessity  for  such  notice,  as  the 
court  cannot  judicially  know  that  the  claimants  are  in  fact  owners.* 

Writ  and  Lory.  —  It  has  been  held  that  the  nature  of  the  claim 
should  appear  in  the  writ,^  and  where  the  writ  gives  no  indica- 

\,  Alabama,  —  Richards  t/.  Bestor,  90  duuraoter     of     Notiea.  —  The    notice 

Ala.  352;  Reese  t'.  Rugely,  82  Ala.  267;  must  be  a  public  notice  as  well  as  a 

Gunter  v,  Du  Bose,  77  Ala.  326;  Mc-  specific  notice  to  parties  supposed  to  be 

Kelroy  v,  Cantey,  95  Ala.  295;  Nicrosi  the  owners,    because    the    court    can 

V,  Roswald,  113  Ala.  592.  never  determine  who  are  owners  upon 

Arkansas.  —  Roberts     v.    Jacks,    31  the  mere  suggestion  of  the  plaintiff  or 

Ark.   597 ;    Taylor   v,   Hathaway,    29  of  those  who  appear  as  claimants,  and 

Ark.  597;    Russell  v.  Painter,  50  Ark.  who  may  or  may  not  be  the  owners 

244;    Ferguson    Lumber  Co.   v.   Low,  who  must  be  notified  in   conformity 

(Ark.   1891)  17  S.   W.  Rep.  879;    Van  with  the  sutute  in  order  to  have  a 

Etten  V,  Cook,  54  Ark.  522.  valid  judgment.     Sheridan  v.  Ireland. 

Maim,  —  Robinson    v.    Bunker,    38  61  Me.  486.    See  also  Parks  v.  Crock- 

Me.  131;    Perkins  v.  Pike,  42  Me.  149;  ett,  61  Me.  489,  wherein  the  court  said: 

Deering  v.  Lord,  45  Me.  295;    Palmer  **A     question     has    been     heretofore 

V,  Tucker,  45  Me.  316;  Collins  Granite  mooted  as  to  what  kind  of  notice  to  the 

Co.  V.  Devereux,  72  Me.  422.  owners  of  logs  should   be  given.    A 

A  Mlflr'i  lien  on  Penoaalty  is  en-  practice  has  to  some  extent  prevailed 

forced  in  Arkansas  by  an  action  for  the  of  allowing   persons,   claiming    to   be 

price  in  which  the  property  is  seized  by  owners,  to  appear  without  notice  and 

the  officer;  and  the  action  is  substan-  defend  the  suit.     It  is  obvious  that, 

tlally      an      action      of      attachment,  under  such   a  practice,  a   real  owner 

Creanor  v,  Creanor,  36  Ark.  91.  may  sometimes  fail  to  receive  either 

8.  Union  Slate  Co.  v,  Tilton,  73  Me.  actual  or  constructive    notice  of    the 

405,  wherein  the  court  said:     '*  Drop-  pendency  of  a  proceeding  which  results 

ping  the  additional  allegation  [as  to  in  a  judgment  against  his    property, 

the  liens]  as  surplusage,  a  simple  ac-  In  the  case  of  Sheridan  v,  Ireland,  61 

tion  of  assumpsit  remains  between  the  Me.  486,  this  court  has  lately  decided 

owner  and  laborer.     In  the  numerous  that  in  every  case,  before  a  judgment 

cases  wherein  laborers  have  sued  own-  of  lien  can   be  granted  agamst  logs, 

ers  for  labor  on  their  buildings,  but  there  must  be  some  form  of  general 

failed  to  secure  liens  by  reason  of  in-  notice,  like  publication  or  posting,  to 

eluding   in    their  judgments  non-lien  be  ordered  by  the  court,  which  will  be 

items,  or  because  no  lien  claim  was  set  sufficient  and  conclusive  notice  against 

out  in  the  declarations,  the  judgments  all  persons  concerned.'* 

have  been  considered  valid  as  those  of  4.  Pratt  v,  Seavey,  41  Me.  370;  Mc- 

feneral  creditors.''     Cf/!i'»^ Salem  First  Nally  v,  Kerswell,  37  Me.  550. 

[at.   Bank  v.   Redman,   57  Me.  405;  Seuon  fiur  Bnle.  —  "The  law  is  well 

Perkins  v.  Pike,  42  Me.  141 ;   Reding-  settled  that  upon  the  issuing  of  a  com- 

ton  V,  Frye,  43  Me.  578.  mission  of  insolvency  all  attachments 

Tha  Boath  and  laiolTeney  of  tho  Debtor  are  dissolved.    It  is  obvious  that  what 

do  not  leave  the  lienor  without  rem-  is  to  be  distributed   should   be  freed 

edy,  as  the  attachment  may  be  prose-  from  attachment.     Martin  v.  Abbot,  i 

cmed     to    judgment    and    execution  Me.  333.     If  the  estate  is  represented 

against  the  debtor's  administrator  or  insolvent  a  creditor  cannot  sue  the  ad- 

executor.     Pratt  v.  Seavey,  41  Me.  370.  ministrator,  unless  his  claim  has  been 

8.  Sheridan  v,  Ireland,  61  Me.  486.  filed  before  the  commissioners,  though 

Seo  alto  Perkins  v.  Pike,  42  Me.  141.  the  estate  finally  prove  to  be  actusJly 
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tion  of  a  lien  claim,  the  attachment  confers  no  special  or  peculiar 
rights  in  the  attached  property,  but  the  plaintiff  stands  on  the 
footing  of  an  ordinary  attaching  creditor.* 

What  Property  Saljeet  to  Levy.  —  An  attachment  to  enforce  a  lien  for 
purchase  money  cannot  be  levied  by  garnishment  or  otherwise 
on  property  other  than  that  described  in  the  affidavit.* 

Ploadingt.  —  The  declaration  or  petition  should  properly  contain 
a  brief  statement  of  the  nature  and  amount  of  the  claim,  a  descrip- 
tion of  the  property  sought  to  be  charged,  the  name  and  residence 
of  the  owner,  if  known,  and  a  prayer  for  process  to  enforce  the 
lien.*  In  Maine  it  is  provided  by  statute  that  the  pleadings  shall 
be  in  the  usual  form  of  assumpsit  at  common  law,  except  that  the 
declaration  shall  show  that  the  suit  is  brought  to  enforce  a  lien.* 

solvent.     Paine  v,  Nichols,   15   Mass.  under  the  before-recited  section  of  the 

264;  Dillingham  v,  Weston,  21  Me.  263.  code,  can  be  levied  on  any  other  prop- 

If  the  plaintiff  was  entitled  to  bring  erty  than  that  described  in  the  plaintiff's 

Ills  claim  within  the  provisions  of  the  affidavit  by  summons  of  garnishment 

Act  of  1851,  c.  216,  and  by  maintaining  or  otherwise.     In  our  judgment  it  can- 

an  action  against  the  administrator  to  not,  inasmuch  as  the  statute  expressly 

.  enforce  his  lien  on  the  logs  by  virtue  declares  that  it  shall  only  be  levied  on 

of  its  provisions,  the  writ  should  have  the  property  described  in  the  affidavit. 

.  disclosed  those  facts,  so  that  the  officer  This  being  an  extraordinary  and  sum- 
should  know  he  was  not  called  upon  to  mary  remedy  given  by  the  statute  for 
act  in  violation  of  law.  The  writ  dis-  the  collection  of  this  particular  class 
•closed  no  such  facts.  From  any  of  debts,  it  should  be  strictly  con- 
therein  set  forth,  he  not  merely  had  no  strued.'* 

apparent  justification    in    making  an  8.  Um  on  8Uto.  —  Allen  v.  Ham,  63 

attachment,  but  on  the  face  of  the  pro-  Me.  532. 

ceedings  he  would  have  jbeen  without  When  a  suit  is  brought  to  enforce  a 

justification  in  so  doing.     He  was  not  lien  upon  slate,  under  Rev.  Stat.  Me. 

bound  to  assume  the  existence  of   a  (1883),  c.  91,  §  26,  it  must  be  shown 

state  of  facts  which  might  bring  the  affirmatively  that  the  attachment  was 

case  within  the  purview  of  one  statute,  made  within  thirty  days  next  after  the 

when  the  papers  upon  which  he  was  slate  arrived  at  the  port  of  shipment, 

required  to  act  commanded  a  palpable  Union  Slate  Co.  v.  Tilton,  73  Me.  207. 

violation   of   another."      McNally    v.  Suflloleiiey  of  PartieiilAr  Allegations. — 

Kerswell.  37  Me.  552.  In  an  action  to  enforce  a  lien  for  food 

1.  Perkins  v.  Pike,  42  Me.  141;  and  shelter  furnished  an  animal,  an 
Deering  v.  Lord,  45  Me.  293.  See  also  allegation  that  the  petitioner  "  kept  " 
Bicknell  v,  Trickey,  34  Me.  283.  the  animal  is  a  sufficient    allegation 

If  such  writ  contains  no  direction  to  that  food  and  shelter  were  furnished, 

the  officer  to  attach  a  ship,  but  only  and  the  language  of  the  statute  need 

**  to  attach  the  goods  and  estate  of "  not  be   followed.    Allen  v.    Ham,   63 

the  debtor,  the  attachment  of  the  ship  Me.  532. 

•will  be  invalid  as  against  one  who,  In  an  action  to  enforce  a  tavern- 
previous  thereto,  had  become  the  pur-  keeper's  lien,  the  petition  must  allege 
.chaser  of  it  from  the  builder.  Deering  that  the  plaintiff  is  a  tavern-keeper, 
V.  Lord,  45  Me.  293.  and  an  allegation  that  he  '*  is  a  land- 
Plea  in  Abatsment. —  Advantage  may  lord,  proprietor  of  the  Myers  House,'* 
be  taken  of  defects  in  the  form  of  the  is  not  sufficient.  South  wood  r.  Myers. 
writ  by  plea  in  abatement.  Mahan  v.  3  Bush  (Ky.)  681. 
Sutherland,  73  Me.  158.  4.  Rev.  Stat.  1883,  c-  91*  §  3^-     See 

2.  In  Reid  v.  Tucker,  56  Ga.  278,  the  also  Parks  v.  Crockett,  61  Me.  489; 
court  said:  *'  The  only  question  made  Hughes  v.  Farrar,  45  Me.  72;  Mahan  r. 
here  was  whether  an  attachment  issued  Sutherland,  73  Me.  158;  Union  Slate 
in  behalf  of  a  creditor  whose  debt  is  Co.  v.  Tilton,  73  Me.  207. 

created  by  the   purchase  of  property        "  There  is  an  inherent  difficulty  about 
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The  attachment  should  be  discharged  where  the  petition  does  not 
state  and  the  proofs  do  not  show  the  existence  of  a  lien  and  stat- 
utory grounds  for  an  attachment.*  Lien  and  nonlien  claims  can* 
not  be  joined  in  the  petition.* 

Judgment.  —  It  is  only  where  a  notice  to  the  general  owners  of 
property  attached  is  required  to  be  given  that  an  effectual  judg- 
ment in  rem  condemning  the  property  can  be  obtained.*    In  Alcu^ 

applying    the    technical    common-law  judgment  m  r^'m,  but  sufficient  for  one* 

rules  and  forms  of  pleading  to  a  statute  in  personam.     When  the   owner  comes 

process  of  this  sort.     It  is  not  a  writ,  into  court,  in  obedience  to  its  mandate, 

but  a  petition  for  such  decree  as  the  he  has  a  right  to  have  all  questions 

court  may  find  proper  under  the  cir-  affecting    him    settled   as  speedily  as 

rumstances  to  enforce  the  petitioner's  possible." 

rights."     Allen  v.  Ham,  63  Me.  532.  1.  Southwood  v.  Myers,  3  Bush  (Ky.) 
In  Parks  v.  Crockett,  61  Me.  489,  the  681,  holding  that  it  is  error  under  such 
court  said:  "In  the  case  at  bar  a  de-  circumstances  to  overrule  a  motion  to 
murrer  is  filed  by  the  owners  of  the  discharge  the  attachment, 
logs,  and  this  opens  an  inquiry  as  to  8.  Parks    v,    Crockett,  61    Me.   489.- 
the  pleadings  to  be  permitted  in  such  citing  Bicknell  v.  Trickey,  34  Me.  273, 
cases.     The  rule  of  the  common  law  in  Although  no  lien  exists  for  shoeing: 
this  regard  does  not  seem  to  have  been  an   animal,    nor  for  the    payment  of 
dispensed  with.     In  McPheters  v,  Lum-  taxes  assessed  upon  him,  the  insertion 
bert,  41  Me.  469,  it  was  declared  that  of  a  count  claiming  a  lien  for  those 
the  owners  could  not  be  permitted  to  items  will  not  invalidate  the  petition  or 
try  the  question  whether  there  was  a  state  a  misjoinder.     Allen  v.  Ham,  63 
lien  claim  or  not;  but  this  declaration  Me.   532,   wherein   the  court  said:  '*  It 
was  not  necessary  to  the  decision  there,  is  true  that  if  one  having  a  lien  con- 
and  has  not  been  adhered  to.     In  Lum-  founds  in  one  judgment  lien  claims  and 
bert   V,    Lumbert,  44  Me.   85,  it  was  non-lien  claims  he  forfeits  his  lien.    But 
afterwards  decided  that  the  owner  could  the  character  of  this  process  is  such 
contest  the  lien  claim;    that  both  the  that  it  necessarily  involves  a  determi- 
defendant  and  owner  could  not  plead  nation  of  the  question  of  lien  or  no  lien, 
the  general  issue;  that  there  could  be  and  also  of  amounts  due.     It  would  be 
bat  one  general  issue,  otherwise  two  competent  for  the  petitioner,  after  de- 
general    verdicts   would  be   required;  fault,  to  remit  all  sums  claimed  as  to 
that  there  could  be  but  one  general  which  no  lien  existed.     It  would  beat 
issue,  and  under  that  and  appropriate  his  own   proper  peril   if  he   included 
brief  statements  one  verdict  and  special  them.     His  prayer  is  for  a  process  to 
findings,   under   the   direction  of    the  enforce  such  lien  as   he   has  by  law. 
court,  would  be  sufficient  to  establish  We  cannot  hold  it  to  be  good  ground  of 
the  rights  of  all  parties.     Cutting,  J.,  demurrer  that  he  claims  more  than  he 
adds:  *  For  instance,  on  such  an  issue  is  entitled  to,  if  it  be  found  that  he  is 
the  jury  might  return  a  verdict  for  the  entitled  to  something." 
plaintiff  against  the  defendants,  and  at  8.  In  Bern  or  In  PersonuiL  —  In  Byard 
the  same  time  find  specially  that  the  v.  Parker,  65  Me.   576,  the  court  said : 
lien  claim  did  or  did  not  attach,  which  "  This  purports  to  be  an  action  against 
findings  and  verdict  would  be  incor-  the  defendant  and  a  new  house  and  lot. 
porated  into  the  judgment,  and  thereby  The  plaintiff  is  entitled  to  judgment 
enlarge  or  limit  ulterior  proceedings.'  against  the  defendant.     But  we  have 
We  can  see  no  reason  why  the  log  own-  no    power    to   render    any    judgment 
ers  may  not  demur  to  the  plaintiff's  against  the  house  and  lot.     There  can 
writ  and  declaration.     This  is  a  form  be  no  in  rem  judgment  in  a  proceeding 
of  pleading  incident  to  every  kind  of  like  this.     It  will  depend  upon  facts  to 
judicial  proceeding.     It  need  cause  no  be  shown  in  other  proceedings,  whether 
complication  here.    The  result  of  it  will  the  attachment  of  the  real  estate  can  be 
settle  the  controversy,  as  far  as  such  made  available  to  the  plaintiff  or  not. 
owner   is  concerned,  one  way  or  the  It  is  only  where  a  notice  to  the  gen- 
other.     The  allegations  of  the  plaintiff  eral  owners  of  property  attached  is  re- 
could  be  adjudg^  to  be  insufficient  for  a  quired   by  law  to  be  given,   that  an. 
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bama  it  has  been  held  that  the  lien  of  a  laborer  and  his  right  of 
attachment  to  enforce  it  are  not  waived  by  taking  a  general  judg- 
ment at  law  for  his  debt.*  Where  the  judgment  is  made  up  of 
items  as  to  some  of  which  no  lien  exists,  the  lien  is  waived  and 
lost  as  to  all  the  items.* 

Coiti.  —  The  costs  of  levying  the  attachment,  selling  and  collect- 
ing the  proceeds  should  not  be  taxed  and  allowed  against  the 
defendant,  when  the  attachment  ought  to  have  been  discharged 
for  want  of  evidence  sustaining  the  grounds  upon  which  it  was 
sued  out.* 

b.  By  Garnishment.  —  In  Missouri  innkeepers  have  a  statu- 
tory lien  upon  the  wages  of  their  guests,  enforceable  by  garnish- 
ment proceedings.* 

c.  By  Execution.  —  In  Georgia  the  statute  provides  for  the 
enforcement  of  numerous  liens  by  the  summary  issuance  of  an 
execution  upon  an  affidavit  by  the  lien  claimant.* 

effectual    judgment    directly    against  8.  Taggard  v,  Buckmore,  42  Me.  77, 

such  property  can  be  obtained.     That  citing  Bicknell  r.  Trickey,  34  Me.  273. 

requirement  exists  only  in  the  case  of  8.  Southwood  v,  Myers,  3  Bush  (Ky.) 

an  attachment  of  logs  and  vessels,  but  681. 

not  when  buildings  are  attached.     The  4.  Clark  v,  Haydock,   44  Mo.  App. 

owner  of  the  house  and  lot  is  not  a  367,  wherein  the  history  of  the  Mts- 

party   to  this  suit;    nor  is  there  any  souri  statute  is  set  out  at  length.    See 

authority  conferred  upon  this  court  to  also  Rischert  v,  Kunz,  9  Mo.  App.  283; 

make  her  a  party.     We  have,  therefore,  Hodo  v.  Benecke,  11  Mo.  App.  393. 

no  power  to  consider  and   settle  her  5.  See  the  cases  cited  to  more  specific 

rights  in  this  action.     The  writ  is  ap-  propositions  throughout  this  section, 

propriate  to  enforce  a  lien,  as  far  as  See  also  article  Landlord  and  Tsnant, 

this  proceeding  goes.     See  Rev.  Stat.,  vol.  12,  p.  842. 

^'  91*  §  3^>   Sheridan  t^.  Ireland,  61  A  0«nml  Laboren' lien  upon  person- 

Me.   486:   Parks  v,   Crockett,   61  Me.  alty  may  be  enforced  by  summary  exe^ 

489."  cution  issued  upon  affidavit.     Fuller  v. 

what  Record  Most  Show.  —  *' In  a  suit  Kitchens,  57  Ga.  265;  Richardson  v. 
like  that  presented  in  the  proceeding  in  Langston,  68  Ga.  658;  Ricks  v.  Red  wine, 
favor  of  the  plaintiff,  against  his  73  Ga.  273;  Dixon  v.  Williams,  82  Ga. 
alleged  debtors,  to  obtain  satisfaction  105;  Forbes  v.  Chisholm,  84  Ga.  641; 
of  his  debt  in  a  personal  action,  by  Allred  v,  Haile,  84  Ga.  570. 
means  of  property  in  which  the  debtor  A  Laboren*  Lien  on  Eeal  Xiteta  can- 
had  no  interest,  through  a  judgment  in  not  be  foreclosed  by  affidavit  and  exe- 
personam  against  the  debtor  and  in  rem  cution,  but  must  be  foreclosed  by  suit, 
against  the  property,  it  is  essential  to  as  provided  by  Code  Ga.,  §  1980. 
the  validity  of  the  latter  judgment  that  Snow  ;..  Council,  65  Ga.  123;  Love  v» 
the  record  should  exhibit  all  which  is  Cox,  68  Ga.  269;  Dixon  v.  Williams,  82 
essential  as  a  foundation  for  the  sen-  Ga.  105;  Allred  v.  Haile,  84  Ga.  570.  ' 
tence  of  the  law  pronounced.'*  Thomp-  Sniplniage  in  Ezeontion.  — Where  an 
son  V.  Gilmore,  50  Me.  435.  affidavit  does  not  seek  to  foreclose  a 

1.  Wilson    V.    Taylor,   89  Ala.   368,  lien   in   a  summary    manner   against 

citing  Dryer  z\  Abercrombie,  57  Ala.  land,  but  against  personal  property  of 

497.  the  defendant,   and  the  execution  is 

In  XainOy  however,  it  has  been  held  levied  upon  personal  property,  the  fact 
that  where  an  attachment  has  been  that  the  clerk  in  issuing  execution  in- 
secured,  but  has  expired  and  a  general  serted  therein  "  lands  and  tenements  " 
judgment  has  been  taken,  the  lien  can-  will  not  vitiate  it,  but  it  will  be  good 
not  be  enforced  by  an  alias  execution  at  least  as  against  the  personal  prop> 
issued  on  the  general  judgment.  Rob-  erty.  Dixon  v.  Williams,  82  Ga.  105, 
inson  v.  Bunker,  38  Me.  131,  citing  distinguishing  Snovf  v.  ConncW^ts  Ga* 
Bicknell  v.  Trickey,  34  Me.  273.  123. 

184      ^  Volume  XIII. 


InfoaraemaBt.  LIENS,     By  fhunmary  or  Speoial  Prooeeding. 

AiBdATit.  —  The  contents  of  the  affidavit  are  prescribed  by  the 
statute,  which  must  be  consulted  in  every  case ;  and  as  the  remedy 
is  a  summary  and  stringent  one,  the  statute  must  be  strictly  com- 
plied with.*  A  demand  for  payment  of  the  lien  debt  and  a  refusal 
are  most  essential  averments,'  as  the  demand,  in  this  summary 

The  affidavit  being  made  '*  for  the  county,  shows  a  sufficient  excuse  for 

purpose  of  foreclosing  the  lien    *    *    *  not  making  a  demand.      Lindsay  v, 

on  said  sawmill  and  all  the  lumber,  Lowe,  64  Ga.  438. 

*    *    *    the  product  of  said  mill,'*  and  Laborers*    Lien    on    Sawmill,  —  The 

the  execution  directing  the  sheriff  to  affidavit  to  foreclose  a    lien    upon    a 

levy  on  the  engine  and  fixtures  as  well  steam  sawmill  must  show  that  demand 

as  the  sawmill  and  lumber,  if  the  en-  for  payment  was  made  after  the  debt 

gine  and  fixtures  were  no  part  of  the  became  due.     If  demand  be  averred, 

mill    their  insertion  in  the  execution  but  not  so  as  to  show  whether  it  was 

was    surplusage,    and    the    execution  made  before  due  or  after,  the  affidavit 

would  still  be  good  against  the  mill  and  is  not  sufficient.     Milam  v.  Solomon,  66 

its  products.     Bennett  v.  Gray,  82  Ga.  Ga.  55.     In  this  case  the  court,  review- 

592.  ing  the  cases,  said:  '*  Under  the  ruling 

OerUintj  Esquired  in  Levy.  —  A  levy  in  Wright  v,  Phillips,  46  Ga.  197, the  affi- 

on  "  one  sawmill,  engine,  and  fixtures,  davit  to  foreclose  this  lien  could  be 

situated  at  Gordonia,  on  the  Brunswick  upheld ;  but  we  are  unable  to  reconcile 

and  Western  railroad,  on  lot  of  land  that  decision   with  the  one   made  in 

number  ninety-one  in  the  seventh  dis>  Anderson  v.  Beard,  54  Ga.  138,  where- 

trict  of  said    county,   and  all  of  the  in  it  was  held  that  such  an  affidavit 

lumber  now  in  the  vard  of  said  saw-  was  insufficient  in  law  to  be  the  foun- 

mill,"     is     sufficiently     certain    and  dation    of    this    statutory   proceeding, 

specific.     Bennett  v.  Gray,  82  Ga.  592.  The  consideration  of  the  same  question 

1.  SoAoieiiey  of  Ai&davit  —  Laborers*  was  before  this  court  again  in  Gilbert 

Lien.  —  Sheeley  v.  Funderburk,  47  Ga.  v.  Marshall,  56  Ga.  148,  and  there  the 

287;  Hoyt  V,  Glenn,  54  Ga.  571;  Lind-  ruling  in  the  54th  was  followed.     It 

say  V,  Lowe,  64  Ga.  438 ;  Richardson  v,  was  held  that  the  demand  for  payment 

Langston,  68  Ga.  658;  Ilinton  v.  Goode,  and  the  time  must  not  be  left  to  impli- 

73   Ga.   233;  Allred  v,  Haile,   84  Ga.  cation:    '  It   must  be    averred  in   the 

570.  plaintiff's  affidavit  that  a  demand  for 

Laborers*  Lien  on  Sawmill.  —  Wright  the  payment  of  the  debt,  after  it  be- 

V.  Phillips.  46  Ga.  197;  Milam  v.  Solo-  came    due,    has    been    made    on    the 

mon,  66  Ga.  55;    Bennett  v.  Gray,  82  owner,  his  agent  or  lessee,  and  that  he 

Ga.  592.  has  refused  to  pay.'    This,  then,  being 

Owner  of  Steam  Sawmill  for  Lumber,  the  judgment  of  the  court,  so  distinctly 

-»  Porter  v.  Lively,  45  Ga.  159;  Gilbert  enunciated  on  this   question,   we  are 

V.  Marshall,  56  Ga.  148.  constrained  to  follow  it,  and  to  hold 

Mechanics*     Lien     on    Personally.  —  that  the  affidavit  is  defective,  and  that 

Erskine  v,  Wiggins,  58  Ga.  186.  the  judgment  below  must  be,  and  is 

Carriers*  Lien.  —  Central  R.,  etc.,  Co.  hereby  affirmed." 

V,  Sawyer,  78  Ga.  784.  Owner  of  Steam  Sawmill  for  Lumber, 

Under  Steamboat  Lien  Law.  —  Butts  — See  Porter  v.   Lively,   45   Ga.    159; 

V.  Cuthbertson,  6  Ga.   159;   Adkins  v.  Gilbert  v.  Marshall,  56  Ga.  148;  Ander- 

Baker,  7  Ga.  56.  son  v.  Beard,  54  Ga.  137. 

Sto  Avermeiit    of    T^aoBaA.^ LcUtorer/  In  the  affidavit  to  foreclose  a  lien  in 

Liens.  —  Sheeley  v,  Funderburk,  47  Ga.  behalf  of  the  owner  of  a  steam  sawmill, 

387.  it  must  appear  affirmatively  that  the 

Excuse  for  Not  Making  Demand. — An  demand  for  payment  was  made  when 

averment  in  the  affidavit  that  no  de-  or  after  the  debt  became  due.     It  is 

mand  has  been  made  on  the  employer  not  sufficient  to  swear  to   a  demand 

since  the  debt    became  due,   for  the  generally,  with  no  indication  as  to  time. 

reason  that  the  employer  was  absent  Gilbert  v,  Marshall,  56  Ga.  148,  wherein 

from  the  county  when  the  contract  was  the  court  disiinfruisked  Wright  v.  Phil- 

eompleted  and  the  debt  became  due.  lips,  46  Ga.  198,  and  said:  "  We  do  not 

and  is  still  absent,  and  likely  to  be  for  rule  now  that  the  exact  date  should 

■ome  time,  from  his  residence  in  said  appear,  but  that  enough  should  be  set 
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method  of  enforcing  liens,  practically  stands  in  the  place  of  an 
action  and  judgment  as  a  condition  precedent  to  the  issue  of  exe- 
cution.*  It  seems  that  if  the  affidavit  is  defective  it  cannot  be 
amended.* 

Coiuter-affldaTit.  —  If  the  defendant  wishes  to  contest  the  claim 
and  lien,  he  may  file  a  counter-affidavit,  and  thereupon  the  pro- 
ceedings must  be  returned  into  court  for  a  trial  and  determination 
of  the  issues.'  The  counter-affidavit  is  a  pleading  in  such  a  sense 
as  to  permit  amendments.* 

Where  a  Claim  to  the  Property  Belied  Ii  Interpoeed,  the  proceedings  must 
be  returned  to  the  same  court  to  which  the  fi.  fa.  is  made  return- 
able, which  is  that  of  the  county  of  the  defendant's  residence.* 

A  JnBtiee  of  the  Peaoe  Has  No  Jorisdiction  in  the  foreclosure  of  liens 
outside  of  his  district,  and  if  he  takes  jurisdiction  it  must  be  either 
in  the  district  where  the  defendant  resides  or  where  the  property 

out  to  show  clearly  that  the  demand  8.  Amendment    of  AiBdaTit.  —  If  the 

was  made  after  the  debt  became  due."  process  issuing  upon  a  complete  affi- 

Mechanics*  Lien  on  Personalty. —  davit  of  foreclosure  be  defective,  it  may 
When  the  affidavit  upon  which  a  be  amended  and  made  to  conform  to 
mechanics' lien  on  personalty  was  fore-  the  affidavit;  but  the  affidavit  of  fore- 
closed failed  to  state  that  demand  for  closure  cannot  be  amended.  Gumming 
payment  of  the  debt  was  made  on  the  v,  Wright,  72  Ga.  767. 
owner  of  the  property,  and  payment  Undor  the  Steamboat  Lien  Law,  it  is  not 
refused,  and  the  member  of  the  firm  of  competent  after  judgment  upon  such 
mechanics  who  made  such  affidavit  proceedings  to  amend  by  substituting 
became  the  purchaser,  he  obtained  no  an  entirely  new  affidavit  and  petition, 
title.     Erskine  v.  Wiggins,  58  Ga.  186.  Butts  v.  Guthbertson.  6  Ga.  159. 

Carriers*  Lien,  —  Anaffidavit  for  fore-  8.  Golumbus  Iron  Works  Co.  v. 
closure  of  a  common  carrier's  lien  Goetchius,  48  Ga.576;  Sheeley  v.  Fun- 
must  state  affirmatively,  under  the  derburk,  47  Ga.  287;  Savannah,  etc  , 
Georgia  Code,  §  1991,  that  demand  for  R.  Co.  7a  Callahan,  49  Ga.  506;  Call- 
payment  of  the  claim  was  made  after  away  v.  Walls,  54  Ga.  167;  Gilbert  v. 
the  debt  became  due,  and  if  it  does  not  Marshall,  56  Ga.  148;  Fuller  v.  Kitch- 
so  state  the  foreclosure  proceedings  ens,  57  Ga.  265:  Rountree  v.  Ruther- 
may   be   dismissed.     Central  R.,  etc.,  ford,  65  Ga.  444. 

Co.  V.  Sawyer,  78'  Ga.  784,  distin^isk-  IMaoharge  by   Baakraptoy.  —  After    a 

ing  Wright  v.  Phillips,  46  Ga.  197,  and  counter-affidavit  has  been  filed  and  a 

following  Anderson  v.   Beard,   54  Ga.  bond  given  for  the  eventual  condemna- 

138,  and  Gilbert  v.  Marshall,  56  Ga.  148.  tion  money,  the  process  becomes  mesne 

Steamboat  Lien  Law.  —  The  affidavit  instead  of  final,  and  the  debt  may  be 

should   aver  that  a   personal  demand  discharged  by  bankruptcy.     Rountree 

has  been  made  upon  the  owners  of  the  v.  Rutherford,  65  Ga.  444. 

boat    or    other    water-craft,    or    their  Be&eta     Kot     Waived.  —  After     the 

agent,    naming  them,   and  aver  a  re-  counter-affidavit  has  been  filed,  and  the 

fusal  to  pay.     Butts  v.  Cuthbertson,  6  property  upon  which  the  lien  is  claimed 

Ga.  159,  wherein  the  court  said:  "  The  has  been  sold,  it  is  not  too  late  to  ob- 

averment  as  to  the  demand  ought  to  be  ject  to  defects  in  the   proceedings  to 

stated  in  such  form,  with  such  distinct-  foreclose.     Central     R.,    etc.,    Co.    v, 

ness,  that  an  issue  may  be  formed  on  it. "  Sawyer,  78  Ga.  784. 

An  affidavit  stating  the  names  of  the  4.  Rountree    v,    Rutherford,  65  Ga. 

owners  of  the  boat,  and  that  demand  444,  disapproving  Story  v.  Flournoy,  55 

was  made  on  *'  said  owners,"  is  suffi-  Ga.  56. 

cient.     Adkins  v.  Baker,  7  Ga.  56.  5.  Akin   v.   Peck,   64  Ga.  643.     See 

I.Anderson  v.  Beard,    54   Ga.    137;  also  Jones  «'.  Wylie,  82  Ga.  745 ;  Tharpe 

Gilbert  v.  Marshall   56  Ga.   148.     See  v.  Foster,  52  Ga.  79;  Hardeman  v.  Dc 

also  Butts  V,  Cuthbertson,  6  Ga.  159.  Vaughn,  49  Ga.  596. 

186  Volume  XIII. 


Xaforotflient.  LIENS,     By  fhunmary  or  Spedftl  Prooaeding* 

subject  to  the  lien  is  situated.* 

8et-dt  —  With  no  special  fact  to  connect  the  two  demands  in 
the  mutual  contemplation  of  the  parties,  a  set-oflf  arising  out  of 
transactions  wholly  disconnected  with  the  labor  or  the  wages  is  no 
defense  to  the  summary  enforcement  of  a  laborers'  lien.* 

Xotion  to  8ot  Aside  Prooeadingi. — Neither  a  claimant  to  the  property 
seized  under  a  summary  execution,*  nor  the  sureties  on  the 
defendant's  replevin  bond  have  any  standing  to  be  heard  on  a 
motion  to  set  aside  the  proceedings.* 

A  General  Judgment  Cannot  Be  Bendered  in  this  summary  proceeding  for 
the  enforcement  of  a  lien.* 

Time  of  Benewing  Prooeedinga  After  Biimissal.  —  A  general  statute 
authorizing  the  renewal  of  suits  within  six  months  after  dismissal, 
notwithstanding  the  running  of  the  statute  of  limitations,  does 
not  apply  to  this  summary  proceeding  for  the  enforcement  of  a 
lien.* 

d.  By  Distress.  —  In  Kentucky  livery-stable  keepers  have  a 
statutory  lien  on  horses  and  other  live  stock  kept  by  them,  prior 
to  any  claim  for  exemptions,  and  the  remedies  for  its  enforce- 
ment are  similar  to  those  provided  in  cases  of  distress  warrants 
for  rent.^ 

e.  By  Order  of  Sale.  —  In  Massachusetts  and  Maine  pro- 
vision is  made  for  the  enforcement  of  certain  liens  by  application 
to  a  designated  court  or  officer  for  an  order  of  sale.® 

1.  J[ones  V.  Wylie,  82  Ga.   745  [dis-  6.  Walker  v,  Burt,  57  Ga.  ao,  holding 

iinguishing  Tharpe  v.  Foster,  52  Ga.  70;  that  the  lien  on  sawmills,  under  Code 

Hardeman  v,  De  Vaughn,  49  Ga.  596].  Ga.,  §  1985,  must  be  prosecuted  within 

8.  Fuller  v.  Kitchens,  57  Ga.  265,  one  year  after  the  debt  becomes  due; 
wherein  it  was  held  that  a  negotiable  and  if  the  first  proceeding  to  foreclose, 
note,  bought  by  the  employer  after  the  made  within  twelve  months,  be  de- 
contract  of  hiring,  is  not  a  matter  of  fective,  and  is  dismissed,  it  cannot  be 
defense  to  a  summary  process  for  en-  renewed  within  six  months  thereafter, 
forcing  the  laborers*  hen,  in  the  ab-  under  section  2932,  so  as  to  save  it, 
sence  of  any  request  or  encouragement  unless  the  renewal  be  also  within  one 
to  make  the  purchase,  or  of  any  prom-  year  after  the  debt  falls  due.  Such 
ise  to  allow  the  note  as  payment  or  as  section  applies  only  to  ordinary  suits 
set-off.  and  remedies,  and  not  to  extraordinary 

8.  Dixon  V,   Williams,   82  Ga.    105,  summary  remedies  like  the  foreclosure 

wherein  the  court  said  that  it  was  a  of  liens. 

matter  that  did  not  concern  the  claim-  7.  Fitch  v.  Steagall,   14  Bush  (Ky.) 

ant  whether  the  execution  was  legal  or  230. 

illegal,  as  between  the  plaintiff  and  de-  8.  In  Mawachnsctti  an  artisans'  lien 

fendant  in  the  execution.      But    see  ma^  be  enforced  by  an  application  to  a 

Bennett  v.  Gray,  82  Ga.  592.  police,  district,  or  municipal  court,  or 

4.  Triest  v.  Watts,  58  Ga.  73.  to  a  trial  justice  in  the  county  where 

6.  Triest  v.  Watts,  58  Ga.  73,  holding  the  petitioner  resides,  for  an  order  of 

that  this  is  so  whether  the  property  has  sale.     Pub.  Stat.  1883,  c.  192.  §  24. 

been  replevied  or  not.  Jurisdictional  Amount,  —  The    juris- 

Xndgniaiit  in  Panonam  and  in  Bern.  —  diction  of  the  magistrate  is  not  limited 

In  Butts  V,  Cuthbertson,  6  Ga.  159,  it  by  the  amount  of  the  claim,  nor  by  the 

was  held  that  under  the  steamboat  lien  value  of  the  property.     No  other  court 

law  the  judgment    should  be  entered  has  jurisdiction  except  by  appeal.     It  is 

up    against    the    owners,    as   well   as  a  special    proceeding,   authorized    by 

against  the  boat  itself.  statute,  and  given  exclusively,  in  the 
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/.  Strict  or  Liberal  Construction  of  Statute.  —  It  is 

almost  universally  held  that  statutes  providing  a  summary  remedy 
for  the  enforcement  of  a  lien,  being  in  derogation  of  the  common 
law,  must  be  strictly  construed  and  strictly  complied  with.* 

6.  In  Collateral  Frooeeding.  —  Where  the  lien  exists  independ- 
ently of  the  provision  made  for  its  enforcement,  it  may  be  enforced 
in  various  forms  of  collateral  proceedings.  Thus,  where  the  prop- 
first  instance,  to  a  justice  of  the  peace  1,  Alabama, — Nicrosi  v,  Roswald, 
or  police  court.  Busfield  v,  Wheeler,  113  Ala.  592. 
14  Allen  (Mass.)  139.  Arkansas,  —  Dano     v,     Mississippi, 

How  ProoMdingfl  Are  Inititiited.  —  A  etc.,   R.  Co.,  27  Ark.  564;    Taylor  v, 

summons  which  contains  a  notice   to  Hathaway,  29  Ark.   597;    Floumoy  v. 

the  owner  of  the  property  to  appear  to  Shelton,  43  Ark.  168. 

'*  show  cause  why  the  prayer  of  the  California,  —  Keener  v.  Eagle  Lake 

petition  should  not  be  granted,"  and  Land,  etc.,  Co.,  no  Cal.  627. 

recites  the  substance  of  the  petition,  is  Florida,  —  Smoot  v.  Strauss,  21  Fla. 

sufficient.       Busfield    v,    Wheeler,    14  611. 

Allen  (Mass.)  139,  in  which  case  the  Georgia,  —  Butts    v,   Cuthbertsoo,    6 

court  said:  **  Neither  *a  just  and  true  Ga.   159;    Fox  v.   Rucker,  30  Ga.  525; 

account '    nor    '  a    description   of  the  Porter  v.  Lively,  45  Ga.   159;  Sheeley 

property  intended   to    be  covered   by  v,   Funderburk,   47   Ga.  287;   Hoyt  v, 

the  lien  '  is  necessary,  as  they  are  in  Glenn,  54  Ga.  571 ;  Anderson  v.  Beard, 

the  case  of  a  mechanics'  lien,  where  the  54  Ga.  137:  Gilbert  v,  Marshall,  56  Ga. 

claim     is    to    afiect    property    not    in  148;     Reid    v.    Tucker,    56    Ga.    278; 

the  claimant's  possession,  and  must  be  Walker  v,  Burt,  57  Ga.  20;  Lathrop  tr, 

recorded  for  the  information  of  third  Clewis,  63  Ga.  282;  Snow  v.  Council, 

parties.      A  demand  only  is  required  65  Ga.   123;    Richardson  v,  Langston, 

by  the  statute,  as  a  preliminary  to  the  68  Ga.  658;    Hinton  v,  Goode,  73  Ga. 

proceedings  for  a  determination  by  the  233. 

magistrate  of  the  claimant's  right  to  Iowa,  —  Strother  v.   The  Steamboat 

have  an  order  for  a  sale  of  the  prop-  Hamburg.     11     Iowa    59;     Merrit    v, 

erty."  Fisher,  19  Iowa  354;  Clark  v,  Haynes, 

Vnder  the  Kaine  Statate,  this  order  of  57  Iowa  96. 
sale  by  the  court  is  not  discretionary  Maine, — Sheridan  v,  Ireland,  6z  Me. 
with  the  court.     If  the  judgment  and  486;  Lord  v.  Collins,  76  Me.  443;  Col- 
decree    for    lien    be    granted    on    the  tins  v,  Blake,  79  Me.  2x8. 
petition    the    court    must    necessarily  South  Carolina, — Kennedy  v. Reames, 
order  some  competent  officer  to  sell  the  15  S.  Car.  548. 

property  on  which  the  lien  is  claimed.  Contra,  —  Meyer  v.  Oliver,  61  Tex. 

as  no  other  mode  is  prescribed  by  the  586.    See  also  Dougherty  v,  Kellum,  3 

statute.     Lord  v,  Collins,  76  Me.  443.  Lea  (Tenn.)  645,  wherein  the  court  said: 

See  also  Low  v.  Dunham,  61  Me.  569.  *'  In  the  early  history  of  this  state,  the 

fleoond  Petition  to  Beaeh  Sorpliu.  —  courts  adopted  the  policy  of  construing 
When  animals  have  been  sold  by  an  the  attachment  laws  with  great  strict- 
officer  on  an  execution  issued  upon  a  ness,  as  departures  from  the  common- 
judgment  rendered  upon  a  petition  to  law  modes  of  procedure.  But  this 
enforce  the  lien  provided  by  statute  for  course  was  changed,  in  deference  to  the 
pasturing,  feeding,  or  sheltering  ani-  legislative  branch  of  the  government, 
mats,  a  second  petition  by  the  same  with  whom  the  proceeding  by  attach- 
party  to  enforce  a  lien  for  keeping  the  ment  was  a  favorite  remedy,  and  by 
animals  during  the  time  intervening  whom  the  law  had  been  changed  as 
between  the  date  of  the  two  petitions  often  as  the  remedy  was  limited  by  the 
cannot  be  maintained,  although  there  strict  construction  of  the  courts.  Run- 
be  a  surplus  arising  from  the  proceeds,  yan  v,  Morgan,  7  Humph.  (Tenn.)  210. 
of  the  sale  after  the  satisfaction  of  Afterwards,  it  was  expressly  provided 
the  execution,  which  the  officer  has  by  the  code,  g  3477:  '  The  attachment 
deposited  with  the  clerk  of  the  court  in  law  shall  be  liberally  construed,  and 
accordance  with  the  statute.  Lord  v,  the  plaintiff  before  or  during  trial  shall 
Collins,  76  Me.  443.  ~  be  permitted  to  amend  any  defect  of 
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erty  subject  to  the  lien  has  been  sold  under  an  execution  against 
the  owner,  the  lien  may,  in  some  states,  be  enforced  by  a  rule  for 

distribution  without  establishing  the  lien  by  any  other  judgment.* 
So,  also,  a  lien  may  in  general  be  enforced  by  intervention  or  peti- 
tion in  a  pending  suit  wherein  the  property  is  impounded,  and  a 
statutory  foreclosure  by  demand  and  affidavit  may  be  dispensed 
with.* 

form  in  the  affidavit,  bond,  attachment,  finding  that  the  lien  exists  to  that  ex- 

or  other  proceedings.' ''  tent,  though  no  mention  of  any  lien  be 

1.  Alabama, — Smith  v,  Huddleston,  made  in  the  verdict.     Loudon  v.  Cole- 

103  Ala.  233.  man,  62  Ga.  146. 

See  also,  generally,  the  article  Funds  Motion  for  Vew  TrlaL — Where  several 

AND  Deposits  in  Court,  vol.  9,  p.  727.  independent  claimants  compete  for  the 

In  Georgia   liens  upon  property  are  fund,  and  the  whole  is  awarded  to  one, 

discharged  by  its  sale  under  execution  some  of  the  defeated   claimants  may 

and  attach  to  the  proceeds.    "  The  Btat^  move  for  a  new  trial   without  making 

ute  contemplates  that  the  holder  of  the  the  others  parties  lo  their  motion.     The 

lien  shall  take  notice  of  tb^  sale,  for  it  successful  claimant  and  the  custodian 

provides  that  the  incumbrance  shall  at-  of  the  fund  are  the  only  necessary  par- 

tach   to  the  proceeds,   instead  of  the  ties  besides  the  movants  themselves, 

premises,  and  that  the  officer,  on  notice,  Loudon  v,  Colemar,  59  Ga.  653.     See 

shall  hold  up  the  money  and  return  the  also  the  article  New  Trials. 

same  to  the  court.    There  is  no  hard-  Oonflieting  lion  Clainui  May  Bo  Dotor- 

ship  in  this  provision  of  the  statute.  minodbyEiQo  for  the  distribution  of  the 

but  it  is  really  beneficial  for  the  holders  proceeds  of  a  sale.     Franklin  v.  Nor- 

of  these  liens.     It  saves  the  necessity  ton,  47  Ga.  643;  De  Give  v.  Meador,  51 

of  reducing  their  claims  to  judgment."  Ga.  160;  Love  v.  Cox,  68  Ga.  269. 

Durham  V.  Mayo,  32 Ga.  192.    See  also  Other    Bomedloi.  —  The  remedy  pro- 

Loudon  «r.  Coleman,  59  Ga.  653,  62  Ga.  vided  in  Code  Ga.,  §  1970,  whereby  a 

146.  creditor  may  contest  the  existence  of 

But  see  Gumming  v,  Wright,  72  Ga.  a  lien  of  a  certain  class  upon  the  prop- 
767,  wherein  it  was  held  thai  while  the  erty  of  his  debtor,  is  cumulative  and 
lien  of  a  laborer  attaches  and  the  right  intended  to  point  out  a  mode  in  which 
to  enforce  it  accrues  upon  the  comple-  an  issue  may  be  made  and  brought  into 
tion  of  the  contract,  and  when  the  labor  court  for  trial.  A  judgment  creditor 
has  been  fully  performed,  yet  the  mere  who  rules  the  sheriff  for  money  raised 
existence  of  the  lien  does  not  give  the  by  sale  of  the  defendant's  property  is 
laborer  a  right  to  come  into  court  and  not  obliged  to  attack  a  conflicting  lien 
claim  money  arising  from  the  sale  of  fi.  fa.  set  up  in  the  sherifif's  answer  in 
the  property  under  an  execution  in  this  way,  but  may  attack  it  as  he  would 
favor  of  another  party ;  that  before  this  any  other  contesting  execution.  Hence, 
can  be  done  there  must  be  a  judgment  if  two  factors'  liens  are  foreclosed  upon 
of  foreclosure,  and  process  must  issue  the  same  property,  each  seeking  to  sub- 
thereon.  Citing  Love  v.  Cox,  68  Ga.  ject  money  in  the  sheriff's  hands  raised 
269.  by  sale  of  the  property,  one  of  which 

To  What  Sxtont  lien  Baoogniied.  —  A  is  founded  on  a  lien  created  orally,  and 

machinist  whose  lien  has  been  estab-  the  affidavit  of  one  creditor  foreclosing 

lished  by  regular  judgment  must,  in  the  oral  lien  does  not  disclose  the  date 

asserting  his  lien  upon  the  fund,  prove  of  his  lien,  and  he  ofifers  himself  as  a 

all  the  facts  requisite  to  the  existence  witness  to  prove  his  lien  to  be  older 

of  the  lien  which  he  asserts.     His  lien  than  that  of  the  other  creditor,  the  lat- 

wiU  be  recognized  for  only  so  much  of  ter  may  cross-examine  him  and  show, 

his  claim  as  he  manifests  to  be  within  if  he  can,  that  the  oral  contract  with  the 

the  statute.     Loudon   v.   Coleman,  59  debtor  did  not  create  a  lien.     Franklin 

Ga.  653.  ».  Norton,  47  Ga.  643. 

Yerdiet.  —  Where  each  of  the  success-  2.  District  of  Columbia.  —  Bryan  v, 

ful  claimants  to  the  fund  claimed  on  Sanderson,  3  MacArthur  (D.  C.)  431. 

the  record  as  a  lien  creditor,  and  not  Georgia.  —  Empire    Lumber    Co.    v. 

otherwise,  a  verdict  awarding  to  each  Riser,  91  Ga.  643;  Balkcom  v.  Empire 

a  given  amount  is  to  be  construed  as  Lumber  Co.,   91   Ga.   651;    Oliver    v, 
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Beoogxiitioii  of  Prloritits.  —  Equitable  assets  brought  into  court  for 
distribution  will  not  be  distributed  pari  passu  among  all  the 
creditors  where  one  of  them  has  a  prior  lien  or  a  superior  equity.* 

Bopleyin  by  Owner.  —  The  general  owner  cannot  maintain  replevin- 
against  a  lien  claimant  in  possession  without  discharging  the 
lien.*  And  in  Missouri  it  has  been  held  that  in  replevin  against 
a  lien  claimant  the  lien  may  be  declared  and  enforced  in  the 
judgment.* 

Set  Off  in  Trover  Against  lien  Claimant.  —  Although  a  lien,  as  has  been 
seen,  confers  no  right  of  sale,  yet  if  the  lien  claimant  does  in  fact 
sell,  and  the  owner  sues  him  for  the  conversion,  he  may  set  off 
his  lien  claim,  or,  what  is  the  same  in  substance,  the  measure  of 
damages  will  be  the  value  of  the  property  sold  less  the  amount  of 
the  lien.* 

lU  Attobnets'  Lisvs  —  1.  Deflnitiomi,  Nature,  and  KindA  — 
There  are  two  kinds  of  liens  which  an  attorney  may  have  to 
secure  his  costs,  fees,  and  expenses.  These  are,  respectively,  a. 
general  or  retaining  lien  and  a  special  or  charging  lien. 

The  General  or  Retaining  lien  of  an  attorney  is  his  right  to  retain 
possession  of  all  documents,  money,  or  other  property  of  his  client 
coming  into  his  hands  professionally,  until  a  general  balance  due- 
him  for  professional  services  is  paid.* 

Macon  Hardware  Co.,  98  Ga.  249;  Ball  judgment  had  declared  it,  the  defend^ 
V.  Vason,  56  Ga.  264.  ant  could  not  bring  a  second  suit  to  en* 
Missouri,  —  J.I.  Case  Plow  Works  v.  force  his  lien  directly.     The  court  said: 
Union  Iron  Works,  56  Mo.  App.  i.  **  In    defending    against  the  replevin 
Nevada, — Alexander  v.  Archer,  21  suit  before  the  justice,  Pickett,  as  he 
Kev.  22.  had  the  right  to  do,  interposed  his  claim- 
Pennsylvania,  —  Allison   v,  Johnson,  for  feeding  the  horses,  which  was  sus- 
92  Pa.  St.  316.  tained  by  the  justice  and  declared  to  be 
United      States.  —  In      re     Wynne,  a  lien  on  the  animals.     Wherein  was 
Chase's  Dec.  (U.  S.)256;  Cambria  Iron  the  necessity  for  the  second  suit?    The 
Co.  V,  Laclede  Wire,  etc.,  Co.,  26  Fed.  right    of    Pickett    to    have    his  claim 
Rep.  420;  Manhattan  Trust  Co.  f.  Sioux  against  the  horses  adjusted  in  the  re- 
City,  etc.,  R.  Co.,  68  Fed.  Rep.  72.  plevinsuit  is  well  established  by  a  long- 
But  see  Boyce  v.  Poore,  84  Ga.  574;  line  of  decisions,  commencing  with  DiU 
Gumming  v,  Wright,  72  Ga.  767.  worth  v,  McKelvy,  30  Mo.   149.     The- 

1.  St.  Louis  V,  Keane,  27  Mo.  App.  purport  of  the  decisions  is  that  in  such 
642.  suits    the    judgments    should    be    so- 

2.  Danforth  v,  Pratt,  42  Me.  50;  J.  I.  framed  as  to  meet  and  satisfy  the  equi- 
Case  Plow  Works  v.  Union  Iron  Works,  ties  of  the  parties  which  appertain  to* 
56  Mo.  App.  I.  the  property  in  controversy.     Folio w- 

Joinder  of  Defimdants.  —  In  an  action  ing  this  line  of  decisions,  we  ruled  in 

of  claim^  and  delivery,  defendants  hav-  the  case  of  Wright  v.  Broome,  67  Mo. 

ing  separate  and  distinct  liens  on  the  App.   32,   decided  at  this  term  of  the 

property  sought  to  be  recovered,  aris-  court,  that  a  claim  by  defendant  for  the 

ing  out  of  separate  contracts,  cannot  feed  of  the  animals  in  controversy  could 

join  in  setting  up  such  liens  to  defeat  be  tried  and  adjusted  ki  a   replevin 

the  plaintiff's  right  to  possession.     Un-  suit." 
derwood  v.  Birdsell,  6  Mont.  142.  4.  Briggs  v.  Boston,  etc,  R.  Co.,  6- 

8.  Judgment  in  Boplevin  May  Establish  Allen  (Mass.)  246;  Shaw  v.  Ferguson, 

Lien. —  Pickett  v.  McCord,  62  Mo.  App.  78  Ind.  547;  Longstrcet  v.  Phile,  39  N. 

468.     In  this  case  it  was  held  that  after  J.  L.  63;    Saltus  v.  Everett,  20  Wend, 

an  action  in  replevin,  wherein  the  de-  (N.  Y.)  267. 
fendant  had  asserted  his  lien  and  the        5.  In  re  Wilson,  12  Fed.  Rep.  235^ 

140  Volume  XIII. 


AttorB«jB'  Liens.                               LIENS.  Deflnitioni,  Vature,  and  Kinds. 

The  Spedal  or  Charging  Lien  of  an  attorney  is  his  right  to  have  the 
fees  and  costs  due  him  for  services  in  a  suit  secured  to  him  out 
of  the  judgment  or  recovery  in  that  particular  suit ;  ^   and  it  rests 

See  also  the  title  Attorney  and  Client y  relates    to   judgments,   may  be  accu- 

Am.  and  Eng.  Encyc.  of  Law  (2d  ed.),  rately  defined  as  a  right  conferred  by 

vol.  3,  p.  447  et  seq.  Statute,  or  recognized  by  the  common 

Lien  or  8et-oit  —  **  If  an  attorney  law,  to  have  his  compensation  or  costs, 
actuaUy  collects  the  amount  of  a  judg-  or  both,  directly  secured  by  the  fruits 
ment  his  lien  is  satisfied  to  the  amount  of  the  judgment.  To  declare  him  en- 
of  his  taxable  fees  and  disbursements,  titled  to  a  lien  upon  the  judgment, 
and  he  receives  that  amount  as  his  own  without  permitting  him,  through  such 
money;  the  residue  he  receives  as  the  lien,  to  reach  and  control  the  subject- 
money  of  his  client.  And  if  any  action  matter  of  the  recovery,  would  be  be- 
ts brought  against  him  for  its  recovery,  stowing  upon  him  the  shadow  and  with- 
he  may  avail  himself  of  his  just  claims  holding  the  substance.  He  would  be 
for  counsel  fees  and  commissions,  and  no  better  off  than  are  other  general 
of  any  other  just  debts,  to  defeat  the  creditors  of  his  client."  Fillmore  v. 
action.  This,  however,  results  not  Wells,  10  Colo.  228. 
from  the  law  of  lien,  but  from  the  law  Vatnre  of  Charging  Lien.  —  '*  The  lien 
of  set-off."  Wells  r/.  Hatch,  43  N.  H.  of  an  attorney  upon  a  judgment  for  his 
246.  fees  and  disbursements  in  the  cause 

Poiunion    Indispensable. —  Although  *    *    *    is  properly  denominated  a  lien 

it  is  said  that  an  attorney  has  a  lien  in  the  broad  sense  of  the  term,  but  it 

for  his  fees  upon  the  money  or  papers  has  few  points  of  resemblance  to  the 

of    his  client  while    they ,  are  in  his  ordinary  lien  upon  tangible  property, 

hands,  and    may  deduct  therefrom  a  It  does  not  in  any  way  depend  upon 

just  compensation  for  his  services,  this  possession,  but  rests  on  the  equity  of 

is  a   right  to  defalcate  rather  than  a  the  attorney's  claim  to  be  repaid  out  of 

lien,  for  the  exercise  of  which  possession  the  proceeds  of  a  judgment  for  his -fees 

is  indispensable.     Dubois's  Appeal,  38  and  disbursements    which    ordinarily 

Pa.  St.  231.    See  also  McKelvy's  Ap-  constitute    a    part    of    the  judgment 

peal,    108    Pa.   St.  615;   Balsbaugh   v.  itself."     Wright  v.  Cobleigh,  21  N.  H. 

Frazer,  19  Pa.  St.  95.  339  [citing  People  v.  Hardenbergh,  8 

1.  Other  Definitions. —  '*  The  charging  Johns.  (N.  Y.)  335;  Heartt  v.  Chip- 
lien,  at  common  law,  is  the  right  of  an  man,  2  Aik.  (Vt.j|  162;  Ocean  Ins.  Co. 
attorney  or  solicitor  to  recover  his  tax-  v.  Rider,  22  Pick.  (Mass.)  210,  and 
able  costs  from  a  fund  recovered  by  his  Shapley  v.  Bellows,  4  N.  H.  347]. 
aid,  and  also  the  right  to  have  the  court  In  Welsh  v.  Hole,  i  Doug.  238,  Lord 
interfere  to  prevent  payment  by  the  Mansfield  said:  '*  An  attorney  has  a 
judgment  debtor  to  the  creditor  in  lien  on  the  money  recovered  by  his 
fraud  of  his  right  to  the  same,  and  also  client,  for  his  bill  of  costs;  if  the  money 
to  prevent  or  set  aside  assignments  or  come  to  his  hands,  he  may  retain  to  the 
settlements  made  in  fraud  of  his  right,  amount  of  his  bill.  He  may  stop  it  in 
It  does  not  usually  attach  until  the  re-  transitu  if  he  can  lay  hold  of  it.  If  he 
covery  of  judgment,  and  then  does  not  apply  to  the  court,  they  will  prevent  its 
prevent  an  honest  settlement,  nor  a  pay-  being  paid  over  till  his  demand  is  sat- 
ment  to  his  client  until  the  attorney  isfied.  lam  inclined  to  go  still  farther, 
has  notified  the  debtor  of  his  intention  and  to  hold  that,  if  the  attorney  gave 
to  claim  a  lien."  Weed  Sewing  Mach.  notice  to  the  defendant  not  to  pay  till 
Co.  V.  Boutelle,  56  Vt.  578  [citing  his  bill  should  be  discharged,  a  pay- 
Wharton  on  Agency,  §  626-630;  Welsh  ment  by  the  defendant  after  such  notice 
V.  Hole,  I  Doug.  238;  Griffin  v,  Eyles,  would  be  in  his  own  wrong,  and  like 
I  H.  Bl.  122;  Turwinv.  Gibson,  3  Atk.  paying  a  debt  which  has  been  assigned, 
720;  Heartt  v,  Chipman,  2  Aik.  (Vt.)  after  notice.  But  I  think  we  cannot  go 
162;  Foot  V.  Tewksbury,  2  Vt.  97;  beyond  these  limits."  See  also  Adams 
Walker  t^.  Sargeant,  i4Vt.  247;  Hutch-  v.  Fox,  40  Barb.  (N.  Y.)  442,/^r  Mor- 
inson  V.  Howard,  15  Vt.  544;  Hutchin-  gan,  J. 

son  V.  Pettes,   18  Vi.  615;  Hooper  v.  "The  lien  on  the  money  of  a  client 

Welch,  43  Vt.  169I.  is  limited  to  the  bill  of  costs  accruing 

"  The  attorney  s  lien,  in  so  far  as  it  to  the  attorney  or  solicitor  in  the  case 
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Attorneyi'  Liaai.  LIENS.  Oenenl  or  Setaiaini^  lien. 

charging  lien  may  be  actively  enforced  in  an  appropriate  pro- 
ceeding.* 

Tftxation  of  AttorneTs'  Feet  and  Ootti.  —  In  this  country  the  practice 
of  taxing  attorneys*  fees  as  costs  has  been  very  generally  abolished, 
and  by  statute  or  judicial  decision  the  Hen  in  question  has  been 
extended  to  cover  the  fees  due  the  attorney  by  contract  or  under 
a  quantum  meruit^ 

2.  Oeneral  or  Betaining  Lien.  —  Although,  as  has  just  been  seen, 
an  attorney's  general  or  retaining  lien  cannot  be  actively  enforced 
in  any  mode  of  proceeding,  yet  where  the  attorney  is  brought  into 
court  upon  application  of  his  client,  to  compel  him  to  turn  over 
money  or  papers  upon  which  he  claims  a  lien,  the  court  may  ascer- 
tain the  extent  of  the  lien  and  enforce  it.* 

the  chancellor,  referring  to  the  lien  on  Generally,  as  to  the  enforcement  of 

papers,   etc.,   said;     **  This  is  a    lien  a  special  or  charging  lien,  see  fnt/ra, 

which  he  cannot  actively  enforce,  and  III.  3.  Special  or  Charging  Lien, 

which  amounts  to  a  mere  right  to  re-  S.  See  the  title  Attorney  and  CHent, 

tain  the  papers  as  against  his  client  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.), 

until  he  is  fully  paid."  vol.  3,  pp.  447-449. 

"  The  law  is  that  an  attorney,  in  the  Diitinetioii  Sotween  XnifliilL  and  Anuri- 

absence  of  any  contract  to  that  effect,  ofta  Praotioe.  —  The  doctrine  in  Missouri 

has  a  general  or  retaining  lien  for  a  upon  the  subject  under  consideration  is 

general  balance  due  him  arising  out  of  thus  stated  in  Frisseli  v,  Haile,  18  Mo. 

his  professional  employment,  upon  all  18:  **  Attorneys  and  counsellors  at  law 

papers  of  his  client  which  came  into  in  Missouri  are  not  to  be  confounded 

his  possession  in  the  course  of  his  pro-  with  the  mere  attorney  and  solicitor  in 

fessional  employment.    This  lien  is  one  England.      These  last  are  recognized 

in  which  there  is  no  right  of  sale.     The  officers  of  the  court,  and  are  entitled  to 

attorney  simply  can  detain  the  papers  fees  for  the  services  performed  by  them 

from  his  client,  and  the  lien  is  valuable  in  the  same  manner  as  the  clerks  of  our 

to  the  extent  the  papers  are  necessary  courts  of  record.    *    *    *    Attorneys 

and   indispensable  to  the  client,  or,  as  at  law,  in  our  courts,  are  allowed  no 

stated  in  some  of  the  cases,  to  the  ex-  fees  which  are  taxed  as  costs.     They 

tent  the  client  can  be  worried  thereby,  look    to    contracts    made    with    their 

It  is  a  lien  which  cannot  be  actively  en-  clients  for  remuneration  for  their  serv- 

forced,  and  amounts  simply  to  a  mere  ices.     If  they  receive  the  money    of 

right  to  retain  the  papers  until  a  settle-  those  who  employ  them,  they  may  re- 

ment  and  payment  is    made."     Mc-  tain  their  fees,  j ust  as  any  other  bailee 

Donald  v,  Charleston,  etc.,  R.  Co.,  93  may  retain  for  services  rendered  in  the 

Tenn.  281.  care  of    the  subject  of  the  bailment. 

An  attorney's  retaining  lien  is  a  mere  Hence,   the  learning  in  the    English 

right  to   embarrass  his  client  by  the  books  in  relation  to  the  liens  of  attor- 

nonproduction  of  papers,  etc.;  it  can-  neys  has  no  application,    or    an    ex- 

not    be    otherwise    actively  enforced,  tremely  limited  one,  under  our  system 

West  of  England  Bank  v,  Batchelor,  51  of  laws."     See  also  Stewart  t'.  Flowers, 

L.  J.  Ch.  199.    See  also  Adams  v.  Fox,  44  Miss.  513. 

40  Barb.  (N.  Y.) 442.  Z,  New     York.  —  Grant's     Case,     8 

A  Lien  on  a  Koto  Held  for  OoUootion  Abb.   Pr.  (N.   Y.   Supreme  Ct.)    357; 

confers  no  right  upon  the  attorney  to    Matter  of  H ,  87  N.  Y.  521;  Matter 

a  judgment  in  either  his  own  or  his  of    Knapp,   85    N.   Y.    284;    Ward   v. 

client's  name  after  payment  of  the  note  Craig,  87  N.  Y.  550. 

by  the  defendant  to  the  client  pending  Tennessee,  —  Hunt  v,  McClanahan,  i 

suit.     Tillman  v.  Reynolds,  48  Ala.  365.  Heisk.  (Tenn.)  506. 

1.  Charging  lien  May  Bo  Actively  En-  United  States,  —  McPherson  v.  Cox, 

forced.  —  Adams  v.  Fox,  40  Barb.  (N.  96  U.  S.  404;    In  re  Wilson,  12  Fed. 

Y.)  442;    In  re  Wilson,  12  Fed.  Rep.  Rep.  235;    Caver's  Case,  7  Ct.  of  CI. 

235;    Bozon  V,  Bolland,  4  Myl.  &  C.  499;  Hektograph  Co.  v,  Fourl,  11  Fed. 

354.  Rep.  844. 
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Attorneyi'  liexu.                               LIENS.  General  or  Betaining  lien. 

Inquiry  into  BeaaonnbleneM  of  Claim.  —  It  has  been  held,  however,  that 
where  an  attorney  retains  out  of  the  money  collected  a  sum  for 

his  services,  the  court  will  not,  on  a  motion  to  amerce,  inquire 
into  the  reasonableness  of  the  fee  deducted,  further  than  to  ascer- 
tain whether  the  "claim  is  made  in  good  faith,  and  if  so,  it  will 
remit  the  partieB  to  their  action.^ 

England,  —  Heslop    v,    Metcalfe,    3  of  contempt.     It  certainly  is  not  preju- 

Myl.   &  C.    183;    Cane    v.   Martin,   2  dicial    to    the    bank    that    the    court 

Beav.  584.  adopted  the  milder  form,  and  it  was 

In  Greenfield  v.  New  York,  28  Hun  not  necessary,  we  think,  to  require  the 
(N.  Y.)  320,  upon  the  appeal  it  was  attorney  to  proceed  with  the  action 
claimed  that  in  such  a  proceeding  it  upon  the  bond,  although  that  course 
was  not  competent  for  the  court  to  might  doubtless  have  been  taken." 
order  the  payment  of  money,  and  that  This  opinion  was  approved  by  the  ap- 
a  judgment  for  the  payment  of  money  pellate  court.  See  also  Austin  v.  Raw- 
be  entered  or  docketed,  and  that  an  don,  42  N.  Y.  155;  Matter  of  Knapp, 
execution  issue  thereon,  as  had  been  85  N.  Y.  284. 

done  in  and  by    the  order  appealed  1.  Longworth   v.    Handy,   2   Disney 

from.     With  reference  to  this  question,  (Ohio)  75. 

the  court  at  general  term  said:     "  In  "An  attorney  who  has  money  in  his 

respect  to  the  question   whether    the  hands  which  he  has  recovered  for  his 

court  had  power  to  order  the  bank  to  client  may  deduct  his  fees   from  the 

pay  over  the  money  and  to  direct  exe-  amount,  and  payment  of  the  balance  is 

cution   to  issue  as  upon  a  judgment  all  that  can  be  lawfully  demanded.     If 

therefor,  we  think,  under  the  circum-  the  client  is  dissatisfied  with  the  sum 

stances,  the  power  existed.    The  pro-  retained,    he    may   either    bring    suit 

ceedings  were  commenced  by  petition  against  the   attorney  or  take  a   rule 

filed  on  behalf  of  the  bank.     It  was  ad-  upon  him.     In  the  latter  case  the  court 

dressed  to  the  equitable  power  of  the  will  compel  immediate  justice  or  inflict 

court  seeking  to  compel  an  attorney  to  summary  punishnttent  on  the  attorney, 

surrender  the    possession  of    papers,  if  the  sum  retained  be  such  as  to  show 

etc.,  in  his  hands,  and  upon  which  he  a  fraudulent  intent.     But  if  the  answer 

had  a  lien  for  his  compensation,  and  to  the  rule  convinces  the  court  that  it 

distinctly  offering  to  pay  to  said  attor-  was  held  back  in  good  faith,  and  be- 

ney  ail  sums  and  amounts  to  which  he  lieved  not  to  be  more  than  an  honest 

might  in  any  proceedings  be  adjudged  compensation,    the   rule   will    be    dis- 

to  be  entitled  for  his  professional  serv-  missed    and  the  client  remitted  to  a 

ices  and  disbursements.      It  was  ac-  jury  trial.     If,  upon  the  trial,  the  jury 

companied  by  a  bond  given  for  the  finds    that   the    attorney    claimed    no 

purpose  of  obtaining  an  immediate  de-  larger  fee  than  he  was  justly  entitled 

livery,  without  the  delay  incidentally  to,   and    in    other    respects    behaved 

necessary   to  ascertain  such  amount,  faithfully  and  well   about  his  client's 

The  court  directed  the  surrender  of  all  business,  he  should  be  allowed  his  de- 

the  papers  upon  which  the  lien  rested,  mand,  and  a  verdict  rendered  in  his 

and  directed  a  reference  to  hear  and  de-  favor,  if  he  has  paid  the  balance;  or  a 

termine  the  question  of  compensation,  verdict  against  him  only  for  the  bal- 

and  a  trial,  formal  in  its  character,  was  ance,  if  he  has  not  paid  it;  or  a  certifi- 

had  before  such  referee.    On  the  com-  cate,  as  in  this  case,  for  what  may  still 

ing  in  of  the  report  and  its  confirmation  be  coming  to    him."      Balsbaugh  v, 

the  court  undoubtedly  had  power  to  Frazer,  19  Pa.  St.  99.     Compare  Matter 

compel    a    compliance    with  its    own  of  Knapp,  85  N.  Y.  284,  wherein  it  was 

order,  by  directing  the  payment  of  the  Ifeld  that  upon  summary  application 

money  to  the  attorney  which  had  been  against  an  attorney  to  compel  him  to 

ascertained  to  be  his  due;  and  might  pay  over  moneys  alleged  to  have  been 

enforce  that  order,  under  General  Rule  unlawfully  retained  by  him,  he  is  en- 

27  of  the  court,  by  the  entry  of  a  judg-  titled  to  have  a  clear  case  made  out 

ment  and  the  issuing  of  an  execution  against  him ;    that  where  an  attorney 

as  directed  by  the  order  appealed  from,  retains  his  client's  money,  claiming  a 

or  it  might  have  proceeded  to  enforce  lien  thereon,  and  upon  facts  stated  the 

the  order  by  proceedings  in  the  nature  right  is  clear  and  only  the  amount  in 
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AttornaTB*  Litni.  LIENS*  Special  or  duurging  Litn. 

Set-off  in  Diroot  Aotion  Against  Attorney.  —  So  in  an  action  by  the 
client  against  his  attorney  for  money  collected,  the  latter  may 
offset  his  fee  for  which  he  has  a  lien.* 

Bond  for  Beleaie  of  Papon.  —  An  attorney  may  be  compelled  to 
deliver  up  papers,  etc.,  held  by  him  under  a  clai-m  of  lien,  upon 
security  being  given  for  the  amount  claimed.* 

Bomedy  by  Bale  or  Action  Against  Attorney.  —  Where  an  attorney 
wrongfully  claims  a  lien  upon  money  collected,  the  client's  remedy 
is  by  rule  or  an  ordinary  action.* 

3.  Special  or  Charging  Lien  —  a.  Protection  Accorded  by 
Court  —  (i)  In  General,  —  As  has  been  seen,  the  special  or  charg- 
ing lien  of  an  attorney  is  a  claim  to  the  equitable  interference  of 
the  court  to  secure  to  him  payment  of  his  charges  out  of  the  fruits 
of  his  labor,  and  the  duty  of  the  court  to  protect  and  enforce  such 
lien  is  clear.* 

Impoiition  of  Terms  on  the  Client.  —  Ordinarily  the  court  will  protect 
and  enforce  the  lien  by  refusing  to  take  or  permit  any  step  in  the 
cause  unless  the  attorney's  rights  are  respected.* 

question,  the  court  has  jurisdiction  to  Re  Be  van,  33  Beav.  439;  Re  Jewitt,  34 

determine  that  question,  although  the  Beav.  22;  Brassington  v,  Brassington, 

items  of   the  attorney's  account    are  i  Sim.  &  S.  455;  Commerell  v,  Poyn- 

such  as  in  ordinary  cases  would  subject  ton,  i  Swanst.  i;  Ross  v,  Loughton.  i 

them   to  taxation.     It  seems  that  the  Ves.  &  B.  349;  Colegrave  v.  Manley, 

question  may  be   determined   by  the  i  T.  &  R.  400;  Heslop  v,  Metcalfe,  3 

court  at  special  term,  by  a  referee,  or  Myl.  &  C.  183;    Bozon  v.  Bolland,  4 

by  a  jury  passing  upon  an  issue  sent  Myl.  &  C.  354. 

to  it.  Iowa  Statute  —  Bond  for  Release  of 

1.  Jackson  f .  Clopton.  66  Ala.  29.  Property.  —  Where    an  attorney  with- 
Unoor  tho  Oenoral  Iiane  an  attorney  holds  from  his  client,  as  fees  for  his 

who  is  sued  for  money  in  his  hands  services,  a  greater  portion  of  money 

may  show  that  he  has  a  lien  thereon  collected  than  the  client  is  willing  to 

for  his  fees,  and  he  is  not  obliged  to  allow,    the    client    may    maintain    an 

plead  his  claim  in  ofifset.     Patrick  v,  action  against  him  for  the  purpose  of 

Hazen,  10  Vt.  183.  securing  a  general  judgment,  to  be  en- 

Beforonoe,  —  In  an  action  by  a  plain-  forced  by  an  ordinary  execution,  for 

tiff  or  his  assignee  to  recover  moneys  the  amount  of  the  money  wrongfully 

collected  by  the  defendant  as  attorney,  withheld,  without  giving  the  bond  re- 

the  defendant's  lien  may  be  determined  quired  by  statute  in  cases  where  it  is 

by  a  reference.     Hussey    v.   Culver,  sought  to  obtain  the  release  of  property 

(Supreme    Ct.)    9    N.    Y.    Supp.    193,  from  an  attorney's  lien.    Armitage  v. 

wherein  the  court  said:    "  In  the  ab-  Sullivan,  69  Iowa  426. 

sence  of  any  agreement  between  the  8.  Conyers  v.  Gray,  67  Ga.  329,  hold- 

plaintiflF  and  the  defendants  as  to  the  ing  that  in  a  proper  case  a  bill  in  equity 

amount,  it  could  be  ascertained  only  for  a  writ  of  ne  exeat  may  be  maintained 

by  judicial  investigation.     That  ques-  against  the  attorney, 

tion  was  properly  investigated  before  4.  Ward    v,    Wordsworth,   i    £.   D. 

the  referee,  and  the  result  cannot  be  Smith  (N.  Y.)  598. 

successfully  assailed  for  aught  that  ap-«  6.  On  an  application  for  an  order  in 

pears  upon  the  record."  the  cause,  the  court  may  enforce  the 

2.  New  York, — Cunningham  v.  lien  by  requiring  it  to  be  paid  or 
Widing,  5  Abb.  Pr.  (N.  Y.  Supreme  secured  as  a  condition  of  granting  the 
Ct.)  413.  order.      Wood    v.    Northwest    Presb. 

Tennessee,  —  Hunt  v,  McClanaban,  i  Church,  7  Abb.  Pr.  (N.  Y.  C.  PI.)  2io, 

Heisk.  (Tenn.)  506.  note,  where  the  court  said  that  it  would 

England,  —  Cane  v.  Martin,  2  Beav.  not  permit  a  supplemental  answer  set- 

584;  Wilson  V,  Emmett,  19  Beav.  233;  ting  up  a  settlement  to  be  filed  without 
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Binninal  or  IHiooiLtiniiaiioe  Denied.  —  The  plaintiff  will  not  be  allowed 
to  dismiss  or  discontinue  the  suit  over  the  objection  of  his  attor- 
ney without  paying  to  the  latter  his  charges.^ 

The  Court  Xay  Befnse  to  Set  Aside  a  Jndgment  upon  stipulation  of  the 
parties,  where  the  attorney's  rights  would  be  prejudiced.* 

Where  There  Is  a  Fond  in  Court,  the  attorney's  lien  thereon  will  be 
protected,'  and  such  lien  in  an  attorney's  favor  may  be  enforced 

the  payment  of  the  attorney*s  costs.  An  Agreement  to  Dismiss  an  Action  will 

See  also  Dodge  v.  Schell,  20  Blatchf.  not  be  enforced  if  there  appears  to  be 

(U.  S.)  517:  Ronald  v.  Mutual  Reserve  any  fraud  or  want  of  good  faith   to- 

Fund   L.   Assoc,   30    Fed.    Rep.   228,  wards  the  attorney,   or    collusion    to 

wherein  the  court  permitted  the  plain-  defeat  his  claim   for  his  fees  and  dis- 

tiff    to    change   his  attorney,    but  re-  bursements  in  the  action.     Young  v, 

quired  him  to  give  security  for  the  fees.  Dearborn,  27  N.  H.  324. 

The  Bights  of  an  Adversary's  Attorney.  Ignoring  Bights  of  Adversary's  Attor- 
— '*  The  courts  so  far  take  notice  of  and  ney  in  MaMng  Settlement.  —  If  the  de- 
regard  the  equitable  claim  of  the  attor-  fendant's  attorneys  have  notice  of  an 
ney  to  be  reimbursed  from  the  amount  interest  or  lien  of  the  plaintiff's  alitor- 
paid  in  settlement  of  a  lawsuit,  or  re-  ney,  in  or  upon  the  claim  in  suit,  they 
covered  by  a  party  by  means  of  it,  for  are  under  obligation  to  notify  the  lat- 
his fees  and  disbursements  in  the  ter  of  an  intended  settlement  with  the 
cause,  that  wherever  the  party  is  plaintiff,  or  in  his  absence  to  protect 
obliged  to  ask  the  aid  of  the  court  to  liis  rights,  or  take  the  consequences  of 
enforce  or  carry  into  effect  his  settle-  a  settlement  without  his  knowledge  or 
ment,  the  court,  upon  application,  will  concurrence.  In  case  of  failure  to 
examine  into  the  good  faith  of  the  notify  the  plaintiff's  attorney,  or  in 
transaction,  and  will  refuse  to  interfere  any  way  protect  his  rights,  the  court 
or  to  afford  any  assistance,  where  they  will  refuse  a  discontinuance  upon  the 
discover  any  trick  or  deception,  any  plaintiff's  personal  consent.  Eberhardt 
want  of  good  faith,  or  any  fraudulent  v.  Schuster,  10  Abb.  N.  Cas.  (N.  Y. 
contrivance  by  one  of  the  parties  to-  Supreme  Ct.)  374. 
wards  the  other,  or  by  the  party  mak-  2.  Brainard  v.  Elwood,  53  Iowa  30; 
ing  the  application  towards  his  adver-  Weeks  v.  Wayne  Circuit  Judges,  73 
sary's  attorney  or  any  third  person.  Mich.  256,  in  which  latter  case  it  was 
In  every  such  case  they  will  leave  the  held  that  where  the  plaintiff,  with  the 
parties  to  their  ordinary  remedies  at  defendant's  knowledge,  agrees  with  his 
law  to  enforce  their  rights."  Young  z^.  attorneys  to  pay  them  a  reasonable 
Dearborn,  27  N.  H.  324  [citing  Jones  compensation,  for  their  services  and 
V.  Bonner,  17  L.  J.  Exch.  343:  Heister  disbursements  made  in  prosecuting  a 
V.  Den.  17  N.  J.  L.  438;  Talcott  v.  suit,  from  the  proceeds  of  the  judg- 
Bronson,  4  Paige  (N.  Y.)  501;  Swain  ment  which  should  be  obtained,  and 
V.  Senate,  2  B.  s  P.  N.  R.  99;  Grant  v,  the  parties  settle  without  the  knowl- 
Hazeltine,  2  N.  H.  541;  Anonymous,  2  edge  or  consent  of  the  attorneys,  or 
Ves.  25;  I  Bac.  Abr.,  tit.  Attorney,  F;  payment  of  their  claims,  it  is  improper 
Ormerod  v.  Tate,  i  East  464;  DeLune-  for  the  court  to  vacate  the  judgment 
ville  V.  Phillips,  2  B.  &  P.  N.  R.  97;  and  dismiss  the  suit  without  securing 
Pinder  v.  Morris,  3  Cai.  (N.  Y.)  165;  the  rights  of  the  attorneys  under  their 
Read  v,  Dupper,  6  T.  R.  36;  Jordan  agreement. 

V.   Hunt,  3  Dowl.   P.  C.  666;    Gould  The  Plaintiif  Xay  Consent  to  a  judg- 

V.  Davies,  i  Dowl.  P.  C.  288;  Fleury  v,  ment  in  his  favor  being  set  aside  by 

Meath,    i  Al.  &  Nap.   88;    Wyllie  v,  the  court,  but  it  must  be  subject  to  the 

Phillips,  3  Bing.  N.  Cas.  776,  32  E.  C.  right  of   his    attorneys  to    fees,   and 

L.  326].    See  also  Creighton  v.  Inger-  afterwards  the  attorney  may  proceed  to 

soil,  20  Barb.  (N.  Y.)  541.  establish  the  right.     Rodgers  v.  Furse, 

1.  Twiggs  V,  Chambers,  56  Ga.  279;  83  Ga.  115. 

Owen  V.  Mason,  18  How.   Pr.  (N.  Y.  8.  Money  in  court  will  be  held  until 

Supreme  Ct.)  156;  Dietz  v.  McCallum,  the    attorney    is  paid.     McDonald  v, 

44  How.   Pr.  (N.  Y.  Super.  Ct.)  493:  Napier,  14  Ga.  89. 

Howard  v,  Osceola,  22  Wis.  453.  In  Pleasants  v,  Kortrecht,  5  Heisk. 
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by  rule  or  motion  in  the  cause.* 

Adminion  of  Attorney  ai  Party.  —  Under  certain  circumstances  the 
attorney  may  be  admitted  as  a  party  plaintiff  in  the  action  for 
the  purpose  of  protecting  and  enforcing  his  lien.*  Thus,  where 
fees  are  secured  by  an  assignment  of  part  of  the  claim,  the  lien 
may  be  enforced  by  a  supplemental  bill  or  petition  in  intervention.* 

(2)  Settlement  Before  Judgment  —  Continuing  Proaeontion.  —  Where 
a  suit  is  collusively  settled  by  the  parties,  for  the  purpose  of 
defeating  the  attorney's  lien,*  or  where  the  lien  is  upon  the  suit 

(Ten a.)  694,  the  plaintiff's  attorney  im-  have  the  right  to  be  admitted  into  the 

pounded  a  trust  fund  by  attachment,  case  as  a  party  plaintiff.     But  when  it 

The  client,  without  the  knowledge  or  appears  that  the  attorney,  to  secure  the 

consent  of  the  attorney,  compromised  payment  of  fees  due  him  for  services 

the  case  and  dismissed   the  suit.      It  performed    in    the     preparation    and 

was  held  that  the  client  could  not  dis-  prosecution  of  the  case,  has  taken  the 

miss  his  case  and  thereby  take  from  statutory  steps  necessary  to  perfect  his 

the  custody  of  the  court  a  fund  upon  lien  upon  money  due  from  the  defend- 

which  the  attorney  had  a  lien  for  his  ant,  and  which  is  the  subject  of  the  liti- 

fees,  without  first  satisfying  the  attor-  gation,  he  has  such  an  interest  therein 

ney  for  services  rendered  in  attaching  as  entitles  him  to  have  the  case  go  for- 

the  fund.  ward  to  a  final  determination;  and  to 

1.  Walker  v,  Floyd,  30  Ga.  237;  the  end  of  protecting  that  interest  and 
Smith  V,  Goode,  29  Ga.  185:  Morrison  enforcing  payment  may,  if  necessary, 
V,  Ponder,  45  Ga.  167;  Black  v.  Black,  be  admitted  as  a  party  plaintiff.  In 
32  N.  I.  Eq.  74;  Harney  v.  Demoss,  3  such  a  proceeding  it  would  be  proper 
How.  (Miss.)  174.  See  also  the  article  practice  for  the  attorney,  on  being  ad- 
FuNDS  AND  Deposits  in  Court,  vol.  9,  mitted  as  a  party,  to  file  a  petition  in 
p.  727.  his  own  name    against  both   plaintiff 

Votioe  to  Client.  —  Upon  a  rule  to  en-  and  defendant,  setting  forth  the  par- 
force  the  lien  against  money  in  court,  ticulars  of  his  claim  and  lien,  so  that, 
notice  to  the  client  and  proof  of  the  if  disputed  by  them,  answers  could  be 
claim  are  necessary.  Black  v.  Black,  filed,  and  the  issues  made  up,  as  in 
32  N.  J.  Eq.  74;  Atty.-Gen.  v.  North-  other  cases."  See  also  Oliver  v, 
America  L.  Ins.  Co.,  93  N.  Y.  387.  Sheeley,  11  Neb.  522;  Elliott  v,  Atkins, 

Bight  to  Jury.  —  In  Smith  v,  Goode,  26  Neb.  408. 

2q  Ga.  185,  it  was   held  that  the  party  8.  Phillips   v.   Edsall,    127   111.    535, 

had  a  right  to  a  jury  trial  in  such  a  wherein  the  court  held  that  the  attor- 

proceeding.  neys  might  file  a  supplemental  bill  in 

A  Bill  of  Partioulan  is  not  necessary,  the  cause,  either  before  or  after  the  de- 
Walker  V,  Floyd,  30  Ga.  237,  wherein  cree  in  the  principal  case;  that  a  decree 
the  court  said:  "  It  is  sufficient  it  the  might  be  entered  preserving  their  equi- 
rule  show  on  what  account  it  is  moved  table  lien  upon  the  fund  recovered  and 
and  in  what  litigation  the  service  was  paid  into  court;  and  that  it  was  discre- 
rendered.  In  other  words,  all  that  is  tionary  with  the  court  in  such  a  case 
necessary  is  that  the  rule  should  con-  whether  it  would  or  would  not  submit 
tain  sufficient  to  put  the  client  on  no-  any  issue  or  issues  of  fact  to  a  jury, 
tice  and  to  bar  a  future  demand  of  the  and  that  if  it  should  do  so,  the  verdict 
attorney  for  the  same  service."  would  be  simply  advisory  and  could  be 

Proipeotive  Servioas.  —  A  rule  to  en-  disregarded  by  the  court, 

force  a  lien  against  money  in  court  4.  McDonald  v,  Napier,  14  Ga.  89; 

will  not  lie  for  services  not   yet   ren-  Rasquin   v.  Knickerbocker  Stage  Co., 

dered.     Walker  v.  Floyd,  30  Ga.  237.  12  Abb.  Pr.  (N.  Y.  C.  PI.)  324;    Tullis 

2.  Reynolds  v,  Reynolds,  10  Neb.  v.  Bushnell,  12  Daly  (N.  Y.)  218; 
574,  in  which  case  the  court  said:  "  No  Dimick  v,  Cooley,  3  Civ.  Pro.  Rep.  (N. 
one  would  contend,  we  suppose,  that  Y.  Supreme  Ct.)  141;  Pickard  v, 
80  long  as  the  client  is  willing  to  have  Yencer,  21  Hun  (N.  Y.)  403;  Wilber  v. 
the  prosecution  go  forward  in  the  usual  Baker,  24  Hun  (N.  Y.)  24. 

manner  for  the  collection  of  the  money        The  Principle  upon  Wliioh  the  Goort 
in  his  own  name,  the  attorney  would    Interposea.  —  "Although,  as  a  general 
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or  cause  of  action,  the  attorney  may  prosecute  the  suit  for  the 

mere  purpose  of  recovering  his  costs  and  fees,  notwithstanding 
such  settlement  between  the  parties.^ 

Indepeadoit  Aetton  by  Attonwy  Will  Hot  Lie.  —  The  prosecution  of  the 

original  action  in  the  name  of  the  client,  and  not  a  new  action 
by  the  attorney  against  the  parties,  is  the  proper  remedy  where 

rule,  an  attorney  has  no  lien  for  costs  Super.   Ct.)  79;    Smith  v.    Baum,   67 

as  against  the  adverse  party  until  a  How.  Pr.  (N.  Y.  City  Ct.)  267;    Forst- 

judgment  is  entered,  or  at  least  a  ver-  man  v,  Schulting,  35  Hun  (N.  Y.)  504; 

diet  obtained,  and  for  that  reason  the  Wilber  v.  Baker,  24  H^n  (N.  Y.)  24; 

parties  are  at  liberty  to  settle  the  suit  Pickard   v,   Yencer,    lo  N.   Y.   Wkly. 

between  themselves  before  verdict  or  Dig.  271;  Casucci  v.  Allegany,  etc.,  R. 

judgment,  yet  where  such  settlement  Co.,  65  Hun  (N.  Y.)452;  Shackleton  v, 

is  privately  effected  with  the  design  of  Hart,  20  How.  Pr.  (N.  Y.  Supreme  Ct.) 

preventing  an  attorney  from  obtaining  39;  Hart  v.  New  York,  69  Hun  (N.  Y.) 

his  costs,  the  court  will,  noiwithstand-  237. 

ing  the  settlement,  allow  the  attorney  The   PlaintiiFi   Attorney   May   Enter 

to  go  on  and  collect  the  costs  in  the  Judgment  by  Default  and  have  execu- 

action,    that  he   may    thereby    secure  tion  for  his  costs  where  the  defendant 

himself.     Where  there  is  collusion,  it  does  not  appear  at  the  trial,  having 

can   make  no    difference  whether  the  previously  settled   with   the    plaintiff, 

damages  are  liquidated  or  not.     The  Wood  «/.  Northwest  Presb.  Church,  7 

power  of  the  court  is  not  limited  to  Abb.  Pr.  (N.  Y.  C.  PI.)  210,  note. 

cases  where  the  action  is  brought  for  a  Beoeiver   Will    Hot    Bt  Appointed.  — 

liquidated  sum,  but  it  interposes  upon  Where  an  action  for  the  dissolution  of 

the  general  principle  that  it  is  equitable  a  copartnership  and  an  accounting  is 

and    right    to    protect    the    attorney  brought,  and  the  parties  settle  the  suit 

against    a  dishonest  combination   be-  without  the   knowledge  of  the  plain- 

tween  the  parties  to  deprive  him  of  the  tiff's  attorney,  the  court  will  not  order 

fruits    of     his    labor    and    services."  the  appointment  of  a  receiver  of  the 

Dietz  V.  McCallum,  44  How.   Pr.  (N.  partnership  property  to  secure  the  lien 

Y.  Super,  Ct.)  493  [citing  Rasquin  v,  of  the  plaintiff's  attorney.     All  that  the 

Knickerbocker  Stage  Co.,  12  Abb.  Pr.  court  will  do,  in  such  a  case,  for  the 

(N.    Y.   C.    PI.)  329:  Keenan  v,  Dorf-  protection  of  the  attorney's  lien,  will 

linger,   19    How.   Pr.  (N.  Y.  Supreme  be  to  allow  him  to  proceed  in  the  suit 

Ct.)  153,  12  Abb.  Pr.  (N.  Y.)  327,  note;  and  enter  up  judgment  for  the  amount 

McDowell  V.  Second  Ave.    R.    Co.,  4  of  his  costs.     Anonymous,  2  Daly  (N. 

Bosw.  (N.  Y.)  670;  Owen  v.  Mason,  18  Y.)  533. 

How.    Pr.   (N.   Y.   Supreme  Ct.)  156;  Attached  Property.  —  The  lien  may  be 

Wood  V.  Northwest  Presb.  Church,  7  enforced    against    attached    property. 

Abb.  Pr.  (N.  Y.  C.  PI.)  210,  note],     Se.e  notwithstanding  a  settlement  between 

also  McDonald  v,  Napier,  14  Ga.  107,  the  parties.     Gist  v.   Hanly,   33  Ark. 

fuoted   with    approval   in    Stewart    v,  233;    Pleasants  v,  Kortrecht,  5  Heisk. 

lowers,  44  Miss.  513.  (Tenn.)  694. 

la  tlie  Absenoe  of  Colhuion  the  settle-  Betention  of  Oaoso  After  Settlement.  — 
ment  will  not  be  set  aside.  See  Jones  After  settlement,  the  court  will  not  re- 
V.  Bonner,  2  Exch.  230;  Clark  v,  tain  a  case  in  order  to  allow  the  de- 
Smith,  6  M.  &  G.  1051,45  E.  C.  L.  fendant's  attorney  to  establish  a  lien  by 
1051.  making  a  defense.     Morrison  v.  Green, 

1.  Georgia,  —  Coleman   v,  Ryan,   58  96  Ga.  754,  rfw/i«f  ««j>4««^  Fry  «/.  Calder, 

Ga.  132;  Jones  v,  Morgan,  39  Ga.  310;  74  Ga.  7. 

Gray  v,  Lawson,  36  Ga.  629.  A  Prootor  in  Admiralty  may  proceed 

Michigan.  —  Heavenrich    v.   Alpena  and  recover  his  costs  after  a  settlement 

Circuit  Judge,  (Mich.  1896)  69  N.  W.  by  the  parties  without  his  knowledge 

Rep.  226;  Carpenter  v,  Myers,  90  Mich.  The  Victory,  i  B.  &  H.  Adm.  443;  The 

209.  Brig  Planet,  i  Sprague  (U.  S.)  11 ;  An- 

New  York.  —  Power  v,  Kent,  i  Cow.  '' gell  v,  Bennett,  i  Sprague  (U.  S.)  85; 
(N.   Y.)    172;    Talcott  V,   Bronson,   4    Collins  ».  Nickerson,  i  Sprague  (U.  S.) 

Paige  (N.  Y.)50i;  Albert  Palmer  Co.  126;  Purcell  v.  Lincoln,  i  Sprague  (U. 

p.  Van  Orden,  64  How.   Pr.   (N.   Y.  S.)  230. 
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the  suit  is  settled  without  securing  the  attorney's  rights.* 

Leave  of  Court  to  ContiniLO  Proseeation.  —  The  attorney  must  first  obtain 
leave  of  court  to  prosecute  the  suit  after  settlement.*  A  motion 
for  leave  to  prosecute  after  a  settlement  and  to  vacate  a  satisfac- 
tion should  be  made  in  the  attorney's  name,  but  the  suit  should 
proceed  in  the  client's  name.* 

A  Motion  to  YMate  a  Settlement  is  not  necessary  where  there  has  been 
no  obstacle  to  the  continuance  of  the  action  put  upon  the  record, 
but  only  an  agreement  of  compromise  or  release  between  the 
parties.* 

1.  Talcott  V    Bronson,  4  Paige  (N.  services,  his  interest  in  the  action  can- 

Y.)  501 ;    Albert   Palmer  Co.    v.    Van  not  be  affected  by  any  compromise  that 

Orden«  64  How.  Pr.  (N.  Y.  Super.  Ct.)  may  be  made  between  the  plaintiff  and 

79;  Pickard  v.  Yencer,  21  Hun  (N.  Y.)  the  defendant;    and  in  case  a  settle- 

403;  Goddard  v.  Trenbath,  24  Hun  (N.  ment  be  made  by  them  the  attorney  is 

Y.)  182;    Wilber    v.   Baker,   24    Hun  entitled   to    proceed    with  the    action 

(N.  Y.)  24:  Jenkins  v.  Adams,  22  Hun  without  first  obtaining  leave  so  to  do 

(N.  Y.)  600;    Dimick  v.  Cooley,  3  Civ.  from  the  court.     In  this  case  Wilber  v. 

Pro.  Rep    (N.  Y.   Supreme  Ct.)   141;  Baker,  24  Hun  (N«  Y.)  24,  and  Pickard 

Tullis  V.  Bushnell,  12  Daly  (N.  Y.)  219.  v,  Yencer,   10  N.  Y.  Wkly.  Dig.  271, 

Remedy  by  Original  Action  Ezolniive.  —  were  followed,  and  Goddard  v,  Tren- 

In  New  York^  where  an  action  is  settled  bath,  24  Hun  (N.  Y.)  182,  was  disap~ 

by  the  parties  to  it  without  payment  proved.    See  also  Merchant  v.  Sessions, 

of  compensation  to  the  plaintiff's  attor-  5  Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  24. 

ney,  there  being  at  the  same  time  no  Oontrol  and  Duty  of  Court.  —  **  When  a 

verdict,  report,  decision,  or  judgment  case  is  made  permitting  the  attorney  to 

to  which  his  lien  may  attach,  such  at-  proceed  in  the  action,  notwithstanding 

torney     cannot    maintain    an    action  the  settlement  between  the  parties  and 

against    the    parties    to    the    original  their  stipulation  to   discontinue,  it  is 

action  on  the  ground  that  by  such  set-  the  duty  of  the  court  to  direct  as  to  the 

tlement  his  lien  upon  the  cause  of  ac-  time  and  manner  of  the  future  prose^ 

tton  has  been  destroyed;  his  remedy  cution  of  the  action,  and  to  watch  the 

is,  with  leave  of  the  court,  to  prosecute  proceedings  and  doings  of  the  attorney 

the  original  action  to  establish  his  lien,  so  as  to  fully  protect  the  rights  of  both 

which  he  may  do,  under  Code  Civ.  parties,  and  not  unnecessarily  annoy  or 

Pro.,  §  66,  without  showing  that  the  embarrass  the  defendant  when  he  has 

settlement  was  fraudulent  as  to  him.  acted  in  good  faith.    *    *    *    it  would 

Tullis  V.  Bushnell,  12  Daly  (N.  Y.)  217.  be  manifestly  unjust  and  inequitable 

8.  Tullis  V.  Bushnell,  12  Daly  (N.  Y.)  to  compel  the  defendants  to  pay  the 

ai7;    Dimick  v,  Cooley,   3  Civ.    Pro.  costs  of  the  plaintiff's  attorney  until  the 

Rep.  (N.  Y.  Supreme  Ct.)   141;  Moore  latter  has  made  every  reasonable  effort* 

V,  Taylor,  2  How.  Pr.  N.  S.  (N.  Y.  Su-  and  failed  therein,  to  secure  their  pay- 

preme  Ct.)343;  Goddard  v.  Trenbath,  ment  from  the  plaintiff,  or  out  of  the 

24  Hun  (N.  Y.^  182;  Quinlan  v.  Birge,  fund  on  which  he  has  a  lien,  and  which 

43  Hun  (N.  Y.)  483;  Martin  v.  Hawks,  is  also  in  equity  primarily  liable  there- 

15  Johns.  (N.  Y.)  405;  Coughlin  v.  New  for  as  between  the  parties  to  the  action. 

York  Cent.,  etc.,  R.  Co.,  71  N.  Y.  443;  As  the  fund  is  ample,  he  should  be  re* 

Rooney  v.  Second  Ave.  R.  Co.,  18  N.  quired  to  pursue  it,  with  due  diligence 

Y.  368;  Pulver  v.  Harris,  52  N.  Y.  73;  and  promptness,  and  fail  in  a  reason- 

Dimick  v,  Cooley,  3  Civ.  Pro.  Rep.  (N,  able  effort  to  reach  the  same,  before  the 

Y.   Supreme  Ct.)   141;    Hart  v.   New  court  should  allow  him  to  prosecute 

York,  69  Hun  (N.  Y.)  237.  the  action  and  compel  the  defendants  10 

Gontra.  —  In  Forstman  v.  Sdiulting,  pay  his  costs."    Quinlan  v.  Birge,  43 

35  Hun  (N.  Y.)  504,  it  was  held  that  Hun  (N.  Y.)  483. 

where  an  agreement  has  been   made  8.  Murray  v.  Tibson,  22  Hun  (N.  Y.) 

between  the  plaintiff  and  his  attorney  386.    Compare  Elliott  v.  Atkins,  a6  Neb« 

by  which  the  latter  is  to  receive  a  share  408;  Reynolds  v.  Reynolds,  10  Neb.  574. 

of  the  recovery  and  his  costs  and  allow-  4.  Pickard  v,  Yencer,  21  Hun  (N.  Y.) 

aacM,  ia  lieu  of  all  charges  for  his  403.    See  also  Kehoe  v.  Miller,  10  Abbw 
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Trial  upon  Xeriti  VeoMttrj.  —  Where  the  attorney  continues  the 
action  after  settlement  for  the  purpose  of  securing  his  costs  and 
fees,  the  case  must  be  sent  to  trial  upon  the  merits,  and  the  attor- 
ney must  prosecute  it  to  final  judgment,  because  if  the  plaintiff 
is  not  entitled  to  recover  the  defendant  is  no  way  liable  for  his 
attorney's  fees.^ 

iFiiBMigiutblo  CaviM  of  Aetioa.  —  It  has  been  held  in  several  cases 
that  an  attorney  cannot  proceed  with  an  unassignable  cause  of 
action  for  a  personal  tort  after  settlement  by  the  parties.* 

b.  Remedies  After  Judgment — (i)  In  General — (a)  what 
Law  GoTorns.  —  The  lien  of  an  attorney  upon  a  judgment  recovered 
by  him  will  be  enforced  according  to  the  law  of  the  state  where 
the  lien  attached,  and  not  according  to  the  law  of  the  state  where 
the  judgment  is  sought  to  be  collected,* 

(b)  OoUaetlon  of  Jndgmont.  —  Ordinarily  the  'attorney  is  regarded  as 
an  equitable  assignee  of  the  judgment  to  the  extent  of  his  lien.* 

N.  Cas.  (N.  Y.  Marine  Ct.)  393,  note;  8.  Citizens  Nat.  Bank*  v.  Culver,  54 

McCabe  v,  Fogg,  60  How.  Pr.  (N.  Y.  N.  H.  327.     See  also  the  title  Private 

Super.  Ct.)  488;    Wilber  v.  3aker,  24  International     Law,     Am.    and    Eng. 

Hun  (N.  Y.)  24.  Encyc.  of  Law  (2d  ed.). 

1.  Georgia. — Jones    v.    Morgan,   39  4.  Alabama, — Ex    p,    Leliman,     59 

Ga.  310;    Gray  v.  Lawson,  36  Ga.  629;  Ala.  631. 

Rodgers  v.  Furse.  83  Ga.  115;  Twiggs  Arkansas. — Sexton  v.  Pike,  13  Ark. 

V.  Chambers,  56  Ga.  279;    Coleman  v.  193. 

Ryan,  58  Ga.  132.  Connecticut.  —  Andrews  v.  Morse,  12 

New    York.  —  Smith    v.    Baum,    67  Conn.  444. 

How.  Pr.  (N.  Y.  City  Ct.)  267;  Pickard  Indiana.  —  Koons  v.  Beach,  147  Ind. 

V.  Yencer,  21  Hun  (N.  Y.)403;  Deutsch  137. 

V,  Webb,  10  Abb.  N.  Cas.  (N.  Y.  Ma-  Maine.  —  Hobson  v.  Watson,  34  Me. 

rine  Ct.)  393,  note;    Casucci  v.  Alle-  20;    Newbert  v,  Cunningham,  50  Me. 

gany,  etc.,  R.  Co.,  65  Hun  (N.  Y.)  452;  234. 

Albert  Palmer  Co.  v.  Van  Orden,  49  Mickifran.  —  Weeks   v.  Wayne   Cir- 

N.  Y.  Super.  Ct.  89;  Whittaker  v.  New  cuit  Judges,  73  Mich.  256. 

York,  etc.,  R.  Co.,  54  N.  Y.  Super.  Ct.  New  York.  —  Bradt  v.  Koon,  4  Cow. 

8;   McCabe  v.  Fogg,  60  How.  Pr.  (N.  (N.  Y.)  416;  Close  v.  Shuie,4  Dem.  (N. 

Y.  Super.  Ct.)488;   Tullis  v.  Bushnell,  Y.)  546;    Kipp  v.  Rapp,  2  How.  Pr.  N. 

65  How.  Pr.  (N.  Y.  C.  PI.)  465.  S.  (N.  Y.  City  Ct.)  169;    Marshall  v. 

Payment  cannot    be    compelled  on  Meech,  51  N.  Y.  143;  Martin  v.  Hawks, 

mere  order  after  judgment.    McCabe  15  Johns.  (N.  Y.)  405;  Wilkins  v.  Bat- 

V.  Fogg,  66  How.  Pr.  (N.  Y.  Super.  Ct.)  terman,  4  Barb.  (N.  Y.)  47;  Brown  v, 

488.  Comstock,  10  Barb.  (N.  Y.)67;  Fox  v, 

8.  Georgia,  —  Harris  v.  Tison,  63  Ga.  Fox,  24  How.  Pr.  (N.  Y.  Supreme  Ct.) 

629,  36  Am.  Rep.  126.  409;    Haight  v.  Holcomb,  7  Abb.  Pr. 

New    York.  —  Pulvcr  v.   Harris,  62  (N.  Y.  Supreme  Ct.)  210;    Rooney  v. 

Barb.  (N.  Y.)  500;   Coughlin  v.  New  Second  Ave.  R.  Co.,  18  N.  Y.  368;  Wil- 

York  Cent.,  etc.,  R.  Co.,  71  N.  Y.  443.  ber    v.    Baker,    24    Hun   (N.   Y.)  24; 

Vermont,  —  Hutchinson  v,  Pettes,  i8  Shackleton  v.  Hart,  20  How.  Pr.  (N. 

Vt.  614.  Y.    Supreme    Ct.)    39;    Ackerman    v, 

Wisconsin,  —  Kusterer     v,     Beaver  Ackerman,  14  Abb.  Pr.  (N.  Y.  C.  PI.) 

Dam,  56  Wis.  471,  43  Am.  Rep.  725.  229. 

An  AotiimlterBrwMBhof  FrondseofXar-  Vermont.  —  Heartt   v,    Chipman,   2 

liift  abates  by  the  marriage  of  the  par-  Aik.  (Vt.)  162. 

ties,  and  the  counsel  for  the  plaintiff  United  States,  —  In    re   Wilson,    12 

cannot    prosecute    it  under  a  statute  Fed.  Rep.  235. 

giving  him  a  lien  for  fees.     Harris  v,  England.  —  Read  v,  Dupper,  6  T.  R. 

TisoD,  63  Ga.  639,  36  Am.  Rep.  126.  361. 
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Accordingly,  the  proper  practice  to  enforce  the  lien  is  for  the 
attorney  to  proceed  to  the  collection  of  the  judgment  to  the 
extent  of  his  lien  in  the  name  of  the  client,*  and  for  this  pur- 
pose it  has  been  held  thit  the  attorney  has  the  same  power 
over  the  judgment  and  execution  that  the  client  himself  has.* 

EzeenUoii.  —  Thus,  the  attorney  may  enforce  his  lien  against  the 
judgment  defendant  by  issuing  execution  upon  the  judgment,* 
but  not,  it  would  seem,  without  first  obtaining  leave  of  court  * 

ProTiiional  Bemediet  and  SoooritiM.  —  The  attorney  may  likewise 
enforce  all  provisional  remedies  and  securities  given  after  the 
commencement  of  the  action.*     Thus,  he  may  maintain  an  action 

1.  Albert  Palmer  Co.  v.  Van  Orden,  *  marshal  the  proceedings  on  the  judg- 

64  How.  Pr.  (N.  Y.  Super.  Ct.)  79.  ment  or  execution  as  he   may    think 

8.  Power  of  Attorney  (hror  Judgment,  fit.'     The  lien  amounts  to  this:  that  he 

— Tarver  v.   Tarver,   53   Ga.  43.     See  has  a  right  to  control  it  for  the  collection 

Brainard  v.  Elwood,  53  Iowa  30;  Hob-  of  fees  through  an  order  of  the  court 

son  V,  Watson,  34  Me.  20.  directing  its  use  for  that  purpose  in  the 

*'  The  attorney,  being  regarded  as  an  exercise  of  an  equitable  power  which 

equitable   assignee  of    the  judgment,  appertains  to  it  over  its  own  process 

has  a  right  to  the  same  remedial  pro-  and  over  the  lien  of  its  officers.     So  in 

cesses  as  his  client  to  obtain  satisfaction  this  case,  I  apprehend  that  the  attor- 

to  the  extent  of   his  lien."     Newbert  neys  could  not  levy  this  execution  in 

V,  Cunningham,  50  Me.  234.  invitum  as  to  the  plaintifif  Rice,  upon 

8.  Commercial     Telegram     Co.     v.  the  property  of  Napier  for  their  fees. 

Smith,  57  Hun  (N.  Y.)  176,  19  Civ.  Pro.  without  an  order  of  court.*'      Citing 

Rep.  (N.  Y.)  32;  Albert  Palmer  Co.  v.  Barker  v.  St.  Quintin,  I2  M.  &  W.  441. 

Van  Orden,  64  How.   Pr.  (N.  Y.)  79;  Even  a  court  of  law  has  this  equi- 

McDonald  v.  Napier,  14  Ga.  89.     Com-  table  power.     See  McDonald  v,  Napier, 

pare  Barker  v,  St.  Quintin,  12   M.  &  14  Ga.  107. 

w.  441.  Leave  to  Enforce  the  Judgment  Will 

4.  Leave  of  Ooort.  —  Acker  man  v,  Hot  Be  Granted  unless  it  appears  neces- 
Ackerman,  14  Abb.  Pr.  (N.  Y.  C.  sar^  to  the  protection  of  the  attorney's 
PI.)  229,  holding  that  unless  the  pro-  claims.  Publishers  Printing  Co.  v, 
ceeds  have  come  into  the  attorney's  Gilpin  Pub.  Co.,  16  Misc.  Rep. 
hands,  he  must  invoke  the  equitable  (N.  Y.  Super.  Ct.)  558.  See  also  How- 
aid  of  the  court  to  ascertain  the  exist-  itt  v,  Merrill,  113  N.  Y.  630,  wherein 
ence  and  amount  of  the  lien  before  any  leave  to  enforce  the  lien  by  execution 
steps  can  be  taken  to  enforce  it.  on  the  judgment  was  refused,  because 

In   McDonald  v.  Napier,   14  Ga.  89,  it  was  deemed  that  the  attorney  might 

the  court  said :     '* An  execution  issued  obtain   redress    against   the    plaintiff, 

upon  a  valid  judgment  in  the  hands  of  See  also  Commercial  Tel.  Co.  v.  Smith, 

the  attorney  is  a  paper  belonging  to  57  Hun  (N.  Y.)  176,  19  Civ.  Pro.  Rep, 

the  client,  upon  which  a  lien  for  a  gen-  (N.   Y.)  32,   wherein   the  court  distin- 

eral   balance   will  attach    as    well  as  guished  the  case  last  cited    and    held 

upon  any  other  paper.     At  the  same  that  leave  should  be  granted  because 

time,  it  is  to  be  noted  that  the  security  it  had  been  made  to  appear  that  the 

which  the  execution  gives  for  fees  is  plaintiff  in  the  action  was  insolvent, 

not  the  mere  right  of  detention  until  5.  In    Newbert  v,  Cunningham,    50 

they  are  paid,  but  a  process  available  Me.  231,  it  was  held  that  when  the  lien 

for  their  collection  out  of  the  defendant,  has  attached   to  the  judgment  it  ex- 

*    *    *    It  is  important,  too,  that  in  tends  to  suits   arising  therefrom  and 

reference  to  the  lien  of  the  attorney  on  incidental  to  its  enforcement;  that  to 

the  judgment,  his  power  over  it  should  the  extent  of  the  lien  the  attorney  is  to 

be  well  understood.     Because  he  has  be  regarded  as  an  equitable  assignee, 

the  lien  stated,  it  is  not  to  be  under-  with  rights  co-extensive  with  those  of 

stood   that  it    supersedes  all    control  his  client  to  any  remedial  suit  to  obtain 

which   the    plaintiff    has  over  it,  and  satisfaction  of  the  judgment, 

that  the  attorney,  as  dominus  litis,  can  Arreit  of  Defendant.  —  In  Crouch  tr. 
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in  his  client's  name  upon  a  bail  bond,  appeal  bond,  replevin  bond, 
or  other  securities  given  in  the  cause.* 

8applem«ntary  Ptoeeedingt.  —  The  attorney  may  also  maintain  sup- 
plementary proceedings  upon  the  judgment  for  the  purpose  of 
enforcing  his  lien.* 

Aetion  on  JudgmMit. —  It  has  been  held  that  the  attorney  may  main- 
tain an  action  upon  the  judgment  in  the  name  of  his  client  for 
the  purpose  of  enforcing  his  lien.* 

Hoyi,  24 Civ.  Pro.  Rep.  (N.Y.  Super.  Ct.)  tute  supplementary  proceedings  upon 

60,  McAdam,  J.,  said:    **  The  defend-  a  judgment  in  favor  of  his  client,  after 

ant  was  incarcerated    *    *    *    under  the  title  to  the  judgment  has  passed 

an  order  of  arrest  granted  by  Judge  from  the  client  to  a  receiver,  and  where 

Freedman.    *    *    *    The  plaintiff  has  the  proceedings  are  instituted  by  an  affi- 

*    *    *    consented  to  his  discharge  from  davit  that  says  nothing  about  the  lien  of 

imprisonment.     *    *    *    The  attorney  the  attorney. 

of  the  plaintiff  objects  to  the  defend-  8.  Stone  v,  Hyde,  22  Me.  318;  Gam- 
ant's  discharge  on  the  ground  that  his  mon  v.  Chandler,  30  Me.  152;  Woods 
fees  •  *  *  have  not  been  paid,  v,  Verry,  4  Gray  (Mass.)  357. 
Section  66  of  the  code  gives  the  attor-  Contrary  View, —  In  Horton  v.  Champ- 
ney  who  appears  for  a  party  a  lien  lin,  12  R.  I.  550,  it  was  held  that  the 
upon  his  client's  cause  of  action  which  attorney's  lien  upon  the  judgment  did 
cannot  be  affected  by  any  settlement  not  authorize  him  to  sue  upon  the 
between  the  litigants.  This  lien  ex-  judp^ment  in  the  client's  name  without 
tends  to  ail  provisional  remedies  or  the  client's  consent  and  direction.  The 
securities  given  in  the  action  after  its  court  said:  **  The  attorney,  in  sup- 
commencement.  Therefore  there  can  port  of  his  right  to  sue  the  judgment 
be  no  valid  discharge  of  the  defendant,  by  virtue  of  his  lien,  cites  Woods  v, 
who  is  totally  impecunious,  until  the  Verry,  4  Gray  (Mass.)  357;  Stratton  v, 
attorney  who  incarcerated  him  sees  fit  Hussey,  62  Me.  286;  Currier  z/.  Boston, 
to  consent,  and  this  counsel  absolutely  etc.,  R.  Co.,  37  N.  H.  223;  Marshall  v, 
refuses  to  do.  This  is  a  sad  case,  but  Meech,  51  N.  Y.  140.  The  first  two 
the  court  can  extend  no  aid.  Motion  cases,  those  from  Massachusetts  and 
to  discharge  denied."  Maine,  hold  that  the  attorney  has  the 

Where  tlieClieiit  Hu Become  Bankrupt,  right  to  sue  the  judgment,  by  virtue  of 

an  attorney's  charging  lien  may  be  en-  his  lien   for  fees  and  disbursements, 

forced  by  a  petition  in  bankruptcy  pro-  which  in  those  states  is  given  by  stat- 

ceedings.     In  r^  Wilson,  12  Fed.  Rep.  ute,no  lien  at  common  law  having  ever 

235.  been  recognized.     The  cases  therefore 

1.  Bickford    v.    Ellis,    50    Me.    121 ;  are  not  very  strong  authority  for  a  state 

Newbert  v.  Cunningham,  50  M^.  234;  where   no    such    statute    exists.     The 

Shackleion  v.  Hart,  20  How.  Pr.  (N.  Y.  other  two  cases  emphatically  assert  the 

Supreme  Ct.)  39;   Clark  v.  Sullivan,  3  lien,  but  do  not  expressly  decide  that 

N.  Dak.  280.  it  authorizes  the  attorney  to  sue  the 

Aetion  on  Ooet  Bend  —  Vew  York  Stat-  judgment.     The  New  York  case,  how- 

nte.  —  In  Cornell  v,  Donovan,  14  Daly  ever,  does  hold  that  the  attorney  is,  to 

(N.  Y.)  292,  it  was  held  that  N.  Y.  Code  the  amount  of  his  lien,  to  be  deemed 

Civ.   Pro.,   §  66,   giving  to  an   attor-  an  equitable  assignee  of  the  judgment, 

ney  a  lien  for  costs,  does  not  give  him  which  is  perhaps  equivalent  to  holding 

a  right  to  a  separate  action  for  his  costs  that  he  lias  a  right  to  sue  it.     But  in 

on  an  undertaking  given  on  obtaining  our  opinion  it  is  going  too  far  to  hold 

an  order  of  arrest,  which  order  has  that  the  attorney  has  the  same  control 

been  set  aside.  of  the  judgment  as  if  it  were  assigned  to 

8.  Merchant  v.  Sessions,  5  Civ.  Pro.  him,  for  if  he  had,  his  client  could  not 

Rep.  (N.  Y.  City  Ct.)  24.  settle  with  the  adverse  party,  and  it  has 

Leave  of  Oonrt  to  Inititnte  Supplement-  been  repeatedly  decided  that  he  can 

try  Proeeedingi.  —  In  Moore  z/. Taylor,  settle  with  him,  unless  they  collude  to 

2 How.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 343,  cheat  the  attorney." 

the  court  held  that  the  attorney  must  One  Judgment  Sabetitnted  for  Another, 

obtain  leave  of  court  before  he  can  insti-  —  Where   the   party  against  whom  a 
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jnagmAat  f6r  Goiti  Only.  —  It  has  been  held  that  a  judgment  for 
costs  only  belongs  entirely  to  the  attorney,  as  equitable  assignee;* 
and  in  such  case  it  seems  that  an  action  upon  the  undertaking  on 
appeal  should  be  prosecuted  in  the  name  of  the  attorney,  as  being 
the  real  party  in  interest.* 

(o)  Prooeedings  in  Causa  —  Motion  in  OauM  the  Proper  Remedy.  —  The 
attorney's  lien  upon  a  judgment  may  be  established  and  enforced 
upon  an  application  to  the  court  in  the  case  wherein  the  judg- 
ment was  rendered,*  and  although  it  is  sometimes  held  that  this 
lien  may  be  enforced  in  an  independent  action  by  the  attorney, 
yet  ordinarily  a  motion  in  the  cause  is  the  proper  remedy.* 

judgment  has  been  rendered  on  review  Telegram  Co.  v.  Smith,  57  Hun  (N.  Y.) 

obtains  a  verdict,  the  judgment  rend-  176,  19  Civ.  Pro.  Rep.  (N.  Y.)  32. 

ered  on  that  verdict  is  a  substitute  for  Questioning    Attorney's   Authority.  — 

the    former    judgment    and    thereby  Upon  motion  in  the  cause  to  enforce 

makes  it  a  nullity.     Upon  a  judgment  an  attorney's  lien  upon  a  judgment, 

thus  nullified  no  action  to  secure  a  lien  neither  the  parties  nor  their  assignee 

for  his  costs  can  be  maintained  by  the  can   attack  the  validity  of  the  judg- 

attorney  who  obtained  it.     Dunlap  v.  ment  upon  the  ground  th^t  the  action 

Burnham,  38  Me.  112.  was  prosecuted  by  the  attorney  with- 

1,  Brown  v,  Comstock,  10  Barb.  (N.  out  authority.  Guliano  v.  Whitenack, 
Y.)67;  Wilkins  v.  Batterman,  4  Barb.  24  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  55, 
<N.  Y.)  47.  Contra,  Horton  v.  Champ-  9  Misc.  Rep.  (N.  Y.)  562,  i  N.  Y.  Ann. 
iin,  12  R.  I.  553,  wherein  the  court  Cas.  75,  citing  Whittaker  v.  New  York, 
said:  "  We  have  no  doubt  that  attor-  etc.,  R.  Co.,  18  Abb.  N.  Cas.  (N.  Y. 
neys  are  accustomed  to  treat  the  costs  Super.  Ct.)  11. 

as  their  prerequisites,  and  the  custom  Statute  of  Limitations.  —  A  motion  in 

is  not  wholly  without  warrant,  inas-  the  cause  to  establish  and  enforce  alien 

much  as  the  costs  do  more  specifically  upon   the  judgment  is   not  an  action 

represent     their     disbursements    and  within  the  meaning  of  the  statute  of 

services  than  the  debt    or   damages,  limitations,  yet  in  enforcing  such  lien 

But,  so  far  as   we   know,  the  custom  the  court  will  be  governed  by  the  anal- 

has  never  been  held  to  authorize  the  ogy  of  the  statute,  and  unreasonable 

attorney  to  sue  the  judgment  for  his  delay  or  laches  on  his  part  will  be  fatal 

own  benefit,  or  to  do  more  than  enforce  to  the  lien.     Richardson  v,  Brooklyn 

it  by  the  usual  processes,  and,  having  City,  etc.,  R.  Co.,  7  Hun  (N.  Y.)  69. 

collected  it,  pocket  the  costs  without  4.  Canary  v.  Russell,  24  Civ.  Pro. 

accounting  for  them  to  his  client."  Rep.  TN.  Y.  Supreme  Ct.)  109,  10  Misc« 

2.  Kipp  V,  Rapp,  2  How.  Pr.  N.  S.  Rep.  (N.  Y.)  597;  Bowling  Green  Sav. 
<N.  Y.  City  Ct.)  169;  Delaney  v.  Miller,  Bank  v,  Todd,  52  N.  Y.  489;  Goodrich 
84  Hun  (N.  Y.)  244.  V,  McDonald,  112  N.  Y.  157;  Brown  v. 

8.  Arkansas.  —  Gist    v,     Hanly,    33  Bigley,  3  Tenn.  Ch.  618;  Guild  v.  Bor- 

Ark.  233.  ner,  7  Baxt.  (Tenn.)  267. 

Colorado,  —  Fillmore    v.    Wells,    10  The  Court  Will  Grant  a  Stop  Order  upon 

Colo.  228.  application  of  the  attorney  to  prevent 

N'fw    York.  —  Brown   v.   Comstock,  the  client  from  receiving  the  proceeds 

ID  Barb.  (N.  Y.)  67;  Adams  v.  Fox,  40  of  the  judgment  without  paying  the 

Barb.  (N.  Y.)  442.  attorney. 

United  States,  —  Central  R.,  etc.,  Co.  Mississippi.  —  Stewart  v.  Flowers,  44 

V.  Pettus,  113  U.  S.  n6.  Miss.  513. 

England,  —  Read  v,  Dupper,  6  T.  R.  New  Hampshire,  —  Young  v.  Dear- 

361.  born,  27  N.  H.  324. 

A  lUspnte  Between  the  Attorney  and  New  York,  —  Bradt  v,  Koon,  4  Cow. 

His  Client  with  respect  to  the  amount  (N.  Y.)  416;  Creighton  v,  Ingersoll,  90 

of  the  compensation  does  not  prevent  Barb.  (N.  Y.)  541;    Loaner's  Bank  v. 

the  attorney  from  enforcing  his  lien  on  Nostrand,  53  N.  Y,  Super  Ct.  525. 

the  iudgment  by  summary  proceedings  Texas.  —  Fowler  v,  Morrill,  8  Tcx# 

against    the    defendant.    Commercial  153. 
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Cooipaliory  Beftrenee.  —  On  proceedinigs  in  the  cause  by  an  attorney 
to  enforce  his  lien  the  courts  may,  in  some  states,  order  a  com- 
pulsory reference  to  determine  the  matter,  and  neither  party  has 
a  right  to  a  trial  by  jury.* 

DeoUring  lien  in  Jndgmtnt. — In  Tennessee  it  is  the  practice  to  pre- 
serve an  attorney's  lien  upon  the  judgment  or  the  property 
thereby  recovered  by  stating  its  existence  in  the  judgment  or 
decree.* 

The  Attorney  Veed  Hot  Become  a  Farty  to  the  cause  in  order  to  enforce 
his  lien  upon  the  judgment,  but  in  a  proper  case  he  may  be  per- 
mitted to  intervene.* 

Who  May  Proeeente. — Proceedings  to  enforce  the  attorney's  statu- 
tory lien  for  costs  must  be  prosecuted  by  the  attorney  person- 
ally, and  cannot  be  maintained  by  a  party  on  behalf  of  the 
attorney.* 

(d)  Independent  Action..  —  It  has  been  held  in  several  cases  that 
an  attorney's  lien  upon  a  judgment  or  the  proceeds  thereof 
may  be  enforced  by  him  by  an  original  suit  in  equity  in  his  own 
name.*     An  action  against  all  the  parties  to  the  original  suit  to 

United  States.  —  Ex  p,  Plitt,  2  Wall,  neys  for  services,  in  accordance  with 

Jr.  (C.  C.)  453;    Collins  v.  Hathaway,  the   weight  of  expert  testimony,  will 

Olc.  Adm.  X76.  not  be  set  aside.     Fillmore  v.  Wells,  10 

England.  —  Welsh  v.  Hole,  i  Doug.  Colo.  228. 

238;    Wilkins  v.  Carmichael,  i  Doug.  S.  Brown  v.  Bigley,  3  Tenn.  Ch.  618; 

104;   Hough  V.  Edwards,  37  Eng.  L.  &  Hunt  v.  McClanahan,  i  Heisk.  (Tenn.) 

Eq.  470.  510;  Sharp  v.  Fields,  5  Lea  (Tenn.)  326; 

Where  the  Client  Hae  POMeued  Himself  Pierce  v.  Lawrence,  16  Lea  (Tenn.)  577; 

ef  the  Entire  Fnnd  recovered  by  the  liti-  Covington  v,  Bass,  88  Tenn.  497. 

gation  in  respect  to  which  the  services  A  solicitor  who  fails   to  have    the 

were  rendered,  the  attorney  cannot  col-  court  in  which  he  appeared  on  behalf 

lect  his  fee  bv  a  summary  rule  upon  of  his  client  declare  his  fee  a  lien  on 

his  client.     Whittle  v.  Newman,  34  Ga.  the  property  protected  by  his  services 

377.  cannot  afterwards,  by  bill  in  chancery, 

Wlwre  There    Are   Beveral   Attemeji  assert  and  have  such  a  lien  declared  in 

associated  in  the  case,  and  one  of  them  his   favor.     Guild  v.  Bomer,  7  Baxt. 

collects  the  judgment,  the  other  attor-  (Tenn.)  266. 

neys  may  enforce  their  lien  by  a  mo-  8.  Patrick  v.  Leach,  3  McCrary  (U. 

tion  against  him.     Smith  v.  Goode,  29  S.)  555,  17  Fed.  Rep.  476. 

Ga.  185.  The  lien  will  be  protected  in  proceed- 

1.  Ackerman  v,  Ackerman,  14  Abb.  Ings  to  set  off  judgments,  Matter  of 

Pr.  (N.  Y.  C.  PL)  229  [ating  Wilkins  Bailey,  66  How.   Pr.  (N.  Y.  Supreme 

V.  Carmichael,  i  Doug,   zoi;    Turwin  Ct.)  64,  and  the  attorney  may  intervene 

V.  Gibson,  3  Atk.  720,  and  Haight  v.  in  such  a  proceeding  for  the  protection 

Holcomb,  7  Abb.  Pr.  (N.  Y.)  210J;  Ca-  of  his  lien.     Hurst  v.  Sheets,  21  Iowa 

nary  v,  Russell,  24  Civ.  Pro.  Rep.  (N.  501.     See  also  Hooper  v.  Brundage,  22 

Y.  Supreme  Ct.)  109,   10  Misc.   Rep.  Me.  460. 

(N.  Y.)  507.  4.  Avery  v.  Avery,  23  Civ.  Pro.  Rep. 

Jwy  tfnneeeMiry.  —  The  court  may  TN.  Y.  Supreme  Ct.)  204,  5  Misc.  Rep. 

determine  itself  or  through  an  auditor  (N.  Y.)  75. 

what  is  a  reasonable  fee,  without  re-  6.  Arkansas,  —  Lane  v.  Hallum,  38 

ferrioff    the    matter   to    a  jury.    Mo-  Ark.  385;  Gist  v.  Hanly,  33  Ark.  233. 

Kelvy^s  Appeal,  108  Pa.  St.  615.  Colorado.  —  Fillmore    v.    Wells,     lO 

fletdng  Aiide  Vindbigi  of  Betoee. —  Colo.  228. 

The  findings  of  a  referee  as  to  the  Georgia,  —  Davis  v.  Jackson,  86  Ga. 

amount  of  reasonable  fees  due  attor-  138. 
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declare  and  enforce  the  Hen,  and  not  a  motion  in  the  cause,  has 
been  held  to  be  the  proper  remedy  where  the  lien  is  controverted.* 
In  a  proceeding  to  enforce  the  lien,  the  amount  of  the  fee  or  the 
value  of  the  services  must  be  stated.* 

Illinois.  —  Smith   v.   Young,   62   111.  ability  a  reference  should  be  allowed 

210;    Humphrey  v.   Browning,  46  111.  and  the  matter  determined.     Perkins 

476.  V,  Perkins,  9  Heisk.  (Tenn.)95;  Brown 

Indiana.  —  Koons  v.  Beach,  147  Ind.  v.  Bigley,  3  Tenn.  Ch.  618;    Yourie  ». 

137.  Nelson,  i  Tenn.  Ch.  614;    Bowling  v, 

Mississippi.  —  Martin  v.  Harrington,  Scales,  i  Tenn.  Ch.  6i8;  Carter  v.  Mont- 

57  Miss.  208.  gomery,   2    Tenn.    Ch.   455;    Steel   v. 

New  York.  — Goodrich  z^.  McDonald,  Chester,  i  Tenn.  Leg.  Rep.  211. 

41  Hun  (N.  Y.)  235;  Adams  v.  Fox,  40  Where  the  client  is  under  a  disability 

N.  Y.  5?7.  and  a  reference  is  allowed,  the  parties 

Tennessee.  —  Covington   v.   Bass,  88  assume  an  opposing  attitude;  and  as 

Tenn.  496;  Bowling  v.  Scales,  i  Tenn.  the  counsel  cannot  represent  hisclient, 

Ch.  618,  wherein  the  court  said:     '*  If  the  latter   must    have    actual  -notice, 

the  lawyer  and  client  cannot  agree,  the  Perkins  v.  Perkins,  9  Heisk.  (Tenn.) 95. 

courts  are  open  for  the  adjustment  of  1.  Fox  ».   Fox,  24  How.   Pr.  (N.  Y. 

their  respective   rights.     The  remedy  Supreme  Ct.)  409,   wherein  the  court 

is,  ordinarily,  by  action  at  law,  but  if  said:  '*  There  is  no  difficulty  in  secur- 

the  lawyer  has  acquired  a  lien  on  the  ing  the  lien  by  direct  action  for  that 

property  of  his  client,  he  is  entitled  to  purpose  against  all  parties,  and  this  is 

come   into  this   court  to  enforce   that  the  course  to  be  adopted  when  there  is 

lien.     Hunt  v.  McClanahan,  i   Heisk.  a  controversy  as  to  what  the  contract 

(Tenn.)  503.     And  this  he  may  do  by  a  is,  or  in  regard  to  the  amount  payable 

petition  in  the  cause  in  which  the  lien  under  it.     In  my  judgment,  the  proper 

has  been  acquired,  or  by  an  original  way  for  the  attorney  to  proceed,  with  a 

bill,  the  client  being,  of  course,  entitled  view  to  a  determination  of  the  matters 

to  his  day  in  court  fur  the  purpose  of  in  controversy  in  a  case  like  this,  is  by 

asserting  his  rights,  and,  to  this  end,  an  action  to  determine  the  amount  or 

to  the  service  of  process  as  in  other  extent  of  the  lien,  and  have  a  decree 

cases,  or  equivalent  notice.     The  pro-  declaring  the  judgment  subject  to  the 

ceeding  by  petition  is,  in  substance,  a  lien,  and  for  liberty  to  issue  execution 

suit    in    invitum,     to    ascertain     the  therein  for  the  amount  due  him  by  vir- 

amount  of  the  compensation  justly  due  tue  of  his    contract   with   his    client, 

for  the  services  rendered  and  to  enforce  Then  issue  may  be  framed  and  a  trial 

the   lien  secured  for  the  payment  of  had  in  a  way  to  secure  the  rights  of  all 

such  compensation."     See  also  Brown  parties."     See  also  Haight  v.  Holcomb, 

V.  Bigley,  3  Tenn.  Ch.  6i8.  16  How.   Pr.  (N.  Y.  Supreme  Ct.)  173, 

Discretion  of  Court.  —  Whether  relief  wherein  it  was  held  that  there  could 

will  be  given  to  an  attorney  having  a  not  be  a  compulbory  reference, 

lien   upon   a  judgment   for    his  costs  8.  Day    v.   Bowman,    109   Ind.    383; 

against      a      fraudulent      satisfaction  Dunning    v.    Galloway,  47   Ind.   182; 

thereof  by  his  client  upon  a  summary  Adams  z/.  Lee,  82  Ind.   587;  Wood  v. 

application  by  motion,  or  whether  he  Hughes,    138    Ind.     179;     Harney    v. 

will  be  required  to  bring  suit,  is  within  Demoss,  3  How.  (Miss.)  174. 

the  discretion  of  the  Supreme  Court,  SafiLcieney  of  Croat-oomplaint.  —  "The 

and  its  determination  is  not  reviewable  cross-complaint  sought  a  decree  declar- 

in   the   Court  of  Appeals.     Howitt  v.  ing  a  lien  in  appellant*s  favor  against 

Merrill,  113  N.  Y.  630.  said  land,  and  an  order  of  sale  there- 

Where  the  Client  Is  8ai  Juris  and  no  under.     The  notice  of  lien,  pursuant  to 

definite  fee  is  agreed  upon,  the  court  statute,  was  not  alleged  to  have  been 

should    merely   declare    the   lien    and  entered  within  a  reasonable  time  after 

leave  counsel  to  enforce  it  by  an  appro-  the  rendition  of  the  decree,  and,  if  for 

priate   proceeding;    but  if   the  fee  be  no  other  reason,   the    cross-complaint 

hxed  by  agreement,  the  court  should  would  have  been  insufficient.     Day  v. 

enforce    it.       Perkins    v.    Perkins,    9  Bowman,  109  Ind.    383;    Alderman  v. 

Heisk.  (Tenn.)  95.  Nelson,  iii  Ind.  255.     Neither  was  it 

Bat  Where  the  Client  Is  Under  a  Dia-  alleged  that  the  services  of  the  appel- 
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(2)  After  Payment^  Satisfaction^  or  Discharge,  —  Payment  of  a 
judgment  by  the  defendant  after  notice  of  the  lien  is  no  defense 
to  a  proceeding  by  the  attorney  to  enforce  the  lien,*  and  the 
judgment  may  be  enforced  by  execution,  notwithstanding  such 
payment.*  This  rule  proceeds  upon  the  ground  that  payment  by 
the  defendant  after  notice  of  the  lien  is  nugatory  and  in  his  own 
wrong.* 

lants  and   his  assignor  were   of  any  Y.  Supreme  Ct.)  64;  Andrews  ?/.  Morse, 

value.     This  was  also  a  fatal  omission.  12  Conn.  444. 

Day  V.  Bowman,  109  I nd.  383;  Adams  8.  Arkansas, — Sexton    v.    Pike,    13 

V.    Lee,    82    Ind.     587;     Dunning    z/.  Ark.  193. 

Galloway.  47  Ind.  182.     It  is  also  ques-  Connecticut,  —  Andrews  v.  Morse,  13 

tionable  whether  an  action  by  cross-  Conn.  444. 

complaint  to  establish  a  lien  is  germane  Georgia,  —  McDonald    v.  Napier,   14 

to  a  suit  to  enjoin  the  enforcement  of  a  Ga.  89. 

supposed  legal  lien  by  execution.     In  Illinois,  —  Humphrey    v.  Browning, 

no  vie^  is  there  the  appearance  of  error  46  111.  476. 

arising  upon  said  third  assignment."  Iowa.  —  Larned  z/.  Dubuque,  86  Iowa 

Wood  V.  Hughes,  138  Ind.  179.  166;    Casar  v.   Sargent,   7   Iowa  318; 

1.  Fox  V,   Fox,  24  How.   Pr.  (N.  Y.  Hurst  f.  Sheets,  21  Iowa  507;  Brainard 

Supreme  Ct.)409;  Ackerman  v.  Acker-  v.   Elwood,    53   Iowa  30;    Winslow  v, 

man,   14  Abb.   Pr.  (N.  Y.  C.  PI.)  329;  Central   Iowa   R.   Co.,    71    Iowa  200 j 

Kaufman  v,  Keenan,  (City  Ct.)  2  N.  Y.  Parsons  v.  Hawley,  92  Iowa  175. 

Supp.  395;  Commercial  Telegram  Co.  Maine,  —  Stone  v.  Hyde,  22  Me.  318; 

V.  Smith,  57  Hun  (N.  Y.)  176.  19  Civ.  Gammon   v.   Chandler,    30    Me.    152; 

Pro.  Rep.  (N.  Y.)  32.  Newbert  v,  Cunningham,  50  Me.  234. 

Fftyment  to  Shariff.  —  *'  If,  after  being  New  York,  —  Ten  Broeck  v,  De  Witt, 

notified  of  the  attorney's  lien,  an  exe-  10  Wend.  (N.  Y.)  617;  Wilkins  v.  Bat- 

cution  is  issued  against  him  [the  de-  terman,  4  Barb.  (N.  Y.)  47;  Pinder  v, 

fendant],  he  can  discharge  himself  from  Morris,  3  Cai.  (N.  Y.)  165 ;  Martin  v, 

All  further  obligation  in  the  matter  by  Hawks,  15  Johns.  (N.  Y.)405;  Rooney 

paying  the  amount   of  the  judgment  v.  Second  Ave.  R.  Co.,   18  N.  Y.  368; 

and  costs  to  the  sheriff.    The  money  is  Marshall  v.  Meech,  51  N.  Y.  140. 

then   brought  into  court    (Cannon  v.  United  States,  —  Patrick  v.  Leach,  3 

Smallwood,  3  Lev.  203).  and  if  the  fact  McCrary  (U.  S.)  555. 

or  the  amount  of  the  attorney's  claim  IlliistratioiiB  <xf  Bnle. —  If,  says  Lord 

is  in  dispute,  the  client  or  the  attorney  Kenyon,  in  Read  v,   Dupper,  6  T.   R. 

may  apply  to  the  court,  and  the  sheriff  361,   the   money   has  been   paid   over 

will  pay  over  the  proceeds  in  accord-  bona  fide  to  the  plaintiff  without  notice 

ance  with  such  order  as  the  court  may  from  the  attorney  of  his  lien,  such  a 

make  in  the  premises."    Ackerman  v,  payment  would  be  good;  but  if  in  vio- 

Ackerman,  14  Abb.  Pr.  (N.  Y.  C.   PI.)  lation  of  the  notice,   it  cannot  be  suf- 

229.  fered ;  and  he  likens  it  to  the  case  of  an 

Whsra  tha  Judgment  Is  Exdlnfively  for  assignment  of  a  chose  in  action  where 
Cotts  and  DislraxMmenti,  the  record  itself  payment  is  made  to  the  principal  after 
is  sufficient  notice  of  the  lien.  Kauf-  notice  of  the  assignment,  which  is  con- 
man  V,  Keenan,  (City  Ct.)  2  N.  Y.  sidered  as  being  made  in  fraud  of  the 
Supp.  395.  rights  of  the  assignee,  and  is  not  there- 

Oider  to  Show  Cauie  and  Frooaedingt  fore  available  to  the  party  making  it. 

Thereon.  —  Where  the  defendant  pays  Cited  in  Ackerman    v,  Ackerman,   14 

the  judgment  to  the  plaintiff  after  no-  Abb.  Pr.  (N.  Y.  C.  PI.)  229. 

tice  that  the  attorney  claims  a  lien,  the  Bona  Fide  Payment  Without  Kotioe.  — 

court  will  grant  an  order  to  show  cause  The    judgment   will   not  be    enforced 

why  he  should  not  be  required  to  pay  after  payment  where  the  payment  was 

the  attorney's  claim,  not  exceeding  the  made  bona  fide^  and  without  notice  of 

amount     of     the     judgment,     and    a  the     attorney's    lien.       McDonald    v, 

reference  should  be  ordered  to  ascer-  Napier,  74  Ga.  89.     See  also  Connor  v, 

tain  the  amount  of  the  lien.     Barnes  v.  Boyd,  73  Ala.  385.     In  this  case,  after 

Taylor,  30  N.  J.  Eq.  467.  a  decree  had  been  rendered  on  a  bill 

S.  Matter  of  Bailey,  66  How.  Pr.  (N.  filed  in  equity  by  a  judgment  creditor 
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Yacating  flatisfMUon.  —  A  satisfaction  of  the  judgment  in  fraud  of 
the  lien  may  be  vacated  on  motion  and  the  attorney  will  be 
allowed  to  enforce  the  judgment  for  the  amount  of  his  lien.^   But 

the  satisfaction  must  be  vacated  before  execution  can  issue.*  The 

• 

against  the  debtor,  ordering  a  sale  of  Where  an  Attorney  Waited  Seven  Yean 

the  defendant's  property  for  the  pay-  after  his  client  had  settled  with  the 
ment  of  the  complainant's  demand,  the  other  party  and  satisfied  the  judgment 
parties  came  together  and  entered  into  of  record,  and  then  moved  to  set  aside 
a  compromise,  the  complainant,  in  con-  the  satisfaction  because  his  costs  were 
sideration  of  a  small  sum  paid  by  the  not  paid,  the  defendant  with  whom  the 
defendant,  executing  a  receipt  in  full  settlement  was  made  having  died  in  the 
of  her  demand.  Afterwards,  the  com-  meantime,  it  was  held  too  late  to  make 
plainant's  solicitors  filed  a  petition  in  the  motion  or  to  open  a  satisfaction  of  a 
the  cause,  alleging  the  insolvency  of  judgment  for  such  a  purpose.  Winans 
their  client  and  the  compromise  made  v.  Mason,  33  Barb.  (N.  Y.)  522. 
by  the  parties,  and  praying  a  reference  8.  Exeeution  Cannot  Issue  Until  8atlsbo- 
to  ascertain  what  would  be  a  reasonable  tion  Is  Set  Aside.  —  Ackerman  v.  Acker- 
compensation  to  them  for  their  services  man,  14  Abb.  Pr.  (N.  Y.  C.  PI.)  229, 
in  the  cause,  and  directions  to  the  wherein  the  court  said:  "  The  execu- 
register  to  proceed  with  the  sale  for  tion  was  erroneous  for  two  reasons.  In 
the  payment  of  such  compensation.  It  the  first  place,  there  was  no  judgment 
was  held  that  no  ground  for  the  inter-  upon  which  it  could  issue,  the  judg- 
ference  of  a  court  of  equity  was  shown,  ment  having  been  satisfied  in  the  mode 
and  that  a  decree  of  the  chancery  court  pointed  out  by  law  (2  Rev.  StaL  362; 
granting  the  relief  prayed  in  the  same  staL,  5th  ed.,  vol.  3,  640);  and  in 
petition  was  erroneous.  the  second  place,  the  fact  that  the  at- 

The  Attorney  ICay  Ifaintain  an  Aotion  tomey  had  a  lien,  and  the  amount  of  it 

at  Law  against  a  defendant  who  settles  had  never  been  ascertained  so  as  to  en- 

a  judgment  against  him  with  notice  of  title   it  to  be  enforced  by  execution, 

the  attorney's  lien.     Parsons  v.  Haw-  The  attorney's  remedy  in  the  first  in- 

ley,  92  Iowa  175,  holding  that  where  a  stance  was  to  move  the  court  to  vacate 

case  was  settled  by  the  parties  pending  the  satisfaction  of  the  judgment;  and 

appeal,  and  a  judgment  for  the  plain-  that  being  done,  he  would  then  have 

tiff  was   reversed   by  stipulation,   the  been  in  a  position  to  apply  to  the  court 

amount  paid  in  the  settlement  of  the  to    enforce  his  lien,    if  he   had  one. 

case,  and  not  the  amount  of  the  judg-  Graves  v.  Eades,  5  Taunt.  429,  i  £.  C. 

ment,  should  form  the  basis  for  judg-  L.  144;  Griffin  v.  Eyles,  x  H.  Bl.  122; 

ment  in  a  subsequent  action  at  law  by  Welsh  v.  Hole,  i   Doug.  238;  Read  v. 

the  plaintiff's  attorney  against  the  de-  Dupper,  6    T.  R.  361;    Charlwood  v. 

fendant  on  account  of  his  lien  for  at-  Berridge,    i    Esp.   N.   P.    345;    Ward 

torney's  fees.  v.  Wordsworth,  i  E.  D.  Smith  (N.  Y.) 

1.  New   York, — Guliano   v.    White-  598;  Rooney  v.  Second  Ave.  R.  Co.,  18 

nack,  24  Civ.  Pro.  Rep.  (N.  Y.  C.   PI.)  >f.  Y.  368.     But  he  seems  to  have  acted 

55,  9  Misc.  Rep.  (N.  Y.)  562,  i  N.  Y.  uodar  the  impression  that  he  alone  bad 

Ann.  Cas.  75 ;  Branth  v,  Branth,  19  Civ.  the  right  to  determine  the  fact  of  the 

Pro.  Rep.  (N.Y.  Supreme  Ct.)  28;  Com-  existence    of    a    lien    as    well  as  the 

mercial  Telegram  Co.  2^.  Smith,  57  Hun  amount  of  it;    that  his  client  had  no 

(N.  Y.)  176,   19  Civ.  Pro.  Rep.  (N.  Y.)  right  to  be  heard;  and  that  he  was  at 

32:  Kaufman  z/.  Keenan,  (City  Ct.)  2  N.  liberty  to  issue  execution  against  the 

Y.  Supp.  395;  Whittaker  v.  New  York,  defendant  for  such  sum  as  he  consid- 

etc,   R.  Co.,   18  Abb.  N.  Cas.  (N.  Y.  ered  himself  entitled  to  for    counsel 

Super.  Ct.)  II;  Ward  v,  Wordsworth,  i  fees,  although  the  judgment  was  satis- 

E.  D.  Smith  (N.  Y.)  598;  Tompkins  v.  fied  by  the  agreement  of  the  parties, 

Manner,  50  N.  Y.  Super  Ct.   511 ;  Rob-  and  was  discharged  of  record.     This 

erts  V,  Union  El.  R.  Co.,  84  Hun  (N.  was  altogether  erroneous." 

Y.)  437.  GdUnsive  and  Erandnlent  Settlement.  — 

South  Carolina,  —  Miller  v.   Newell,  Even  where  the  settlement  has   been 

20  S.  Car.  123,  47  Am.  Rep.  833.  collusive  or  fraudulent,  and  for  the  pur- 

IVashington,  —  Wooding  v.  Crain,  ii  pose  of  defeating  the  attorney's  lien,  he 

Wash.  207.  cannot,  after  a  release  of  the  judgment 
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satisfaction  will  not  be  set  aside  unless  it  is  in  effect  in  fraud  of 
the  lien.*  On  motion  to  set  aside  a  satisfaction  in  fraud  of  the 
lien,  the  court  may,  upon  evidence,  determine  the  extent  of  the 
attorney's  lien  and  set  aside  the  satisfaction  to  that  amount.* 
A'DiMharge  in  Bad  Tftith  has  been  held  void  as  to  the  attorney.^ 
Enforcement  Againit  Anignee, — The  attorney  may  enforce  his  lien 
against  an  assignee  of  the  judgment  who  has  received  the  pro- 
ceeds and  discharged  it.^ 

IV.  AesioirLTirsAL  Lnsirs — 1.  Lien  on  Crops  for  Advances  —  a. 
In  General.  — The  statutes  of  several  states  establish  a  lien  in 
favor  of  one  who  makes  advances  to  another  for  the  purpose  of 
enabling  the  latter  to  raise  a  crop.*  These  statutes  provide  a 
remedy  for  the  enforcement  of  such  lien,  and  this  remedy  is 
usually  the  same  as  that  given  to  the  landlord  for  the  enforcement 
of  his  liens  for  rent  and  advances.*     Although  it  has  been  held 

by  his  client,  proceed  to  enforce  the  arbitrary  determination,  within  the  rui- 

execution  then  issued,  but  his  regular  ing  in  Bailey  v.  Murphy,  136  N.  Y.  50, 

remedy  is  by  an  application  to  the  court  but  is  an  adjudication  upon  evidence 

for  redress  by  motion.    Grant  v.  Hazel-  in  an  appropriate  proceeding. ' '  Guliano 

tine,   2  N.   H.   541   [ciHng  Graves    v,  v,  Whitenack,  24  Civ.  Pro.  Rep.  (N.  Y. 

Eades,  i  Marsh.  113:  Ormero  v.  Tate,  C.  PL)  55,  9  Misc.  Rep.  (N.  Y.)  562,  i 

I  East  464;  Swain  v.  Senate,  2  B.  &  P.  N.  Y.  Ann.  Cas.  75,  citing  Whittaker 

N.  R.  09],  f.  New  York,  etc.,  R.  Co.,  18  Abb.  N. 

•  1.  Wade  V.  Orton,  12  Abb.  Pr.  N.  S.  Cas.  (N.  Y.  Super.  Ct.)  11. 

(N.  Y.  C.  PI.)  444;  Publishers'  Printing  8.  Young  v.  Dearborn,  27  N.  H.  324, 

Co.  V.    Gillin  Printing  Co.,   16  Misc.  holding  further  that  where  no  consider- 

Rep.  (N.  Y.  Supreme  Ct.)  558.  ation  or  no  adequate  consideration  for 

Ssliifaotioii  Hot  Yaoated  u  of  Course.  —  a  discharge  appears,  it  will  be  evidence 

A  settlement  of  a  suit  by  the  parties  of  bad  faith, 

thereto,  after  verdict  but  before  entry  4.  Sexton  v.  Pike,  13  Ark.  193. 

of  judgment  and  pending  a  stay  of  Aetion  for  Money  Had  and  Beooivod. — 

proceedings,  is  not  necessarily  in  dero-  As  between  the  creditor  and  his  at- 

gation  of  the  rights  of  the  attorney  of  torney,  the  money  to  the  amount  of  the 

the  prevailing  party  to  such  costs  as  claim  of  the  latter  is  his,  and  cannot  be 

have  accrued  at  the  time  of  the  settle-  •  assigned  by  the  former.     And  whoever 

ment;  and  a  satisfaction  of  judgment  receives  it  under  an  assignment  of  the 

entered  in  accordance  with  such  settle-  judgment  receives  it  to  the  use  of  the 

ment  will  not  be  set  aside,  on  motion  attorney,  and  the  attorney  may  recover 

of  the  attorney,  unless  it  is  shown  that  it  out  of  his  hands  by  an  action  for 

the    settlement  was  made  collusively  money  had  and  received.     Heartt  t/. 

and  in  fraud  of  the  attorney's  rights.  Chipman,  2  Aik.  (Vt.)  162. 

Wade  V.  Orton,  12  Abb.  Pr.  N.  S.  (N.  6.  See  generally  the  title  Liens^  Am. 

Y.  C.  PI.) 444.  and  Eng.  Encyc.  of  Law. 

Ai^eaL  —  An  order  denying  a  motion  6.  In  Alabama  and  Arkansas  alien 

to  vacate  a  satisfaction  is  appealable  for  advances  may  be  enforced  by  at- 

under  section   249  of  the  New   York  tachment  as  in  the  case  of  liens  for 

Code.     Ward  v.  Wordsworth,  i  E.   D.  rent.    McKinney  v.  Benagh,  48  Ala. 

Smith  (N.  Y.)  599.  358;  Grady  v.  Hall,  59  Ala.  341;  Stern 

An  order  made  on    application    to  v,  Simpson,  62  Ala.   194;    Flexner  v. 

vacate  a  satisfaction  of  a  judgment,  Dickerson,    65    Ala.    129;    Upham    v. 

holding  that  the  judgment  is  the  prop-  Dodd,   24  Ark.  545.     See   also  article 

erty  of  the  attorney  for  the  plaintiff  Landlord  and  Tenant. 

therein,  unappealed  from,  is  conclusive  In  Goorgia,  Korth  Carolina,  and  South 

upon     that    question.      Kaufman    v,  OaroUna  the  lien  is  enforced  by  a  sum- 

Keenan,  (City  Ct.)  2  N.  Y.  Supp.  395.  mary  seizure  and  sale.    See  Thomas  v. 

8.  *'  To  ascertain  on  this  motion  the  Campbell,  74  N.  Car.  787;  Cottingham 

extent  of  the  attorney's  lien  is  not  an  v.  McKay,  86  N.  Car.  241 ;  Kennedy  v. 
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that  this  lien  exists  independently  of  the  remedy  given  for  its 
enforcement,*  it  has  been  held  that  the  statutory  remedy  is 
exclusive.*  The  statutory  foreclosure  cannot  be  dispensed  with 
by  a  delivery  of  the  crop  to  tjie  advancer  in  payment  of  his  lien 
debt,  and  the  advancer  obtains   no   title  by  such  delivery,  'as 


Reames,  15  S.  Car.  552,  and  the  cases  of  the  statute)  '  to    enforce  '    by  that 

cited  throughout  this  section.  writ." 

Ko  Kotloe  or  SoaiiiioiiB  to  the  Befondant  8.  Kennedy  v.  Reames,   15  S.   Car. 

Is  Keoeisary  in  this  summary  proceed-  548;    Sternberger   r.  McSween,    14  S. 

ing.     Thomas  v.  Campbell,  74  N.  Car.  Car.  35. 

787,  wherein  the  court  said:  "If  by  Enforoameat  in  Collateral  Eqviteble  Fro* 
using  the  word  *  notice  '  instead  of  the  oeediag.  —  Where  a  lien  for  provisions, 
word  '  summons,'  which  is  the  word  etc.,  to  make  a  crop  has  been  fore- 
used  by  the  counsel  of  the  defendant  closed  and  levied  upon  the  crop  made, 
in  his  first  objection,  his  Honor  means  and  by  reason  of  an  injunction  and  ap- 
that  the  clerk  had  •  no  power  to  issue  pointment  of  a  receiver  that  crop  has 
the  warrant  unless  notice  of  the  appli-  been  exhausted  and  used  by  the  re- 
cation  had  been  given  to  the  cultivator,  ceiver  in  making  subsequent  crops, 
the  reply  is,  there  is  no  provision  to  equity  will  enforce  such  crop  lien  upon 
that  effect  in  the  act,  and  it  maybe  thesubsequentrents,  issues,  and  profits 
asked,  cui  bono?  As  the  order  is  per^  of  the  plantation.  Having  seized  the 
emptory  to  the  clerk  —  issue  the  war-  crop  on  which  such  creditor  had  levied 
rant  provided  the  proper  affidavit  is  and  on  which  his  legal  grasp  was  laid, 
filed  —  if  the  cultivator  had  notice,  what  and  taken  it  into  the  custody  of  the 
could  he  say  before  the  clerk?  That  he  court's  receiver,  the  court  of  equity  will 
had  not  sold  or  disposed  of  any  of  the  see  to  it  that  such  creditor  shall  not 
•crop,  or  otherwise  attempted  to  defeat  suffer  by  its  process  and  obedience  to 
the  lien  —  in  other  words,  deny  the  its  behests.  Ball  z'.  Vason,  56  Ga. 
truth  of  the  affidavit?    This  matter  the  264. 

clerk  has  no  power  to  try.  Nor  could  An  Aieignee  cannot  enforce  the  lien 
he  deny  the  existence  of  the  debt.  The  by  attachment,  as  the  statute  confers 
clerk  had  no  jurisdiction  to  try  the  the  right  to  that  remedy  upon  the  ad- 
question,  and  the  act  expressly  pro-  vance  only.  Carter  v.  Wilson,  61  Ala. 
vides  a  mode  for  the  trial  of  that  issue.  434,  citing  Foster  v,  Westmoreland,  52 
Thus  it  is  seen  that  to  require  notice  of  Ala.  223.  But  it  has  been  held  that 
the  application  would  defeat  the  pur-  the  assignee  may  enforce  the  lien  in 
pose  of  the  act,  which  is  to  give  a  sum-  equity.  Abraham  z/.  Carter,  53  Ala.  8, 
mary  remedy  in  order  to  prevent  fraud  "wherein  the  court  said:  "  The  opera- 
upon  the  lien  or  statutory  mortgage."  tion  of  the  statute  creating  liens  for  ad- 

1.  Uen  Exists  Independently  of  Bemedy.  vances  to  make  crops  (Rev.  Code  Ala., 

—  In  Carter  v.  Wilson,  6i  Ala.  434,  the  §  1858-60),  is  to  attach  to  the  mortgage 

court  said:  "  As  we  said  in  Boswell  v.  or  assignment  of  the  crop  not  planted, 

Carlisle,  55  Ala.  554,  ordinarily  an  at-  or  planted  and  not  matured,  made  in 

tachment  lien  begins  from  the  time  of  the  form  and  on  the  consideration  pre- 

the  seizure  or  levy  upon  the  property,  scribed,  the  force  and  effect  of  a  raort- 

But  this  is  not  true  of  a  crop  lien  which  gage     or     assignment     of     personal 

the  process  of  attachment  is  used  only  chattels,  having  an  actual  or  potential 

to  enforce.     This  lien  began  before  the  existence,   and   to   provide    a    speedy 

writ  was  issued;    it  was  created  by  a  remedy   for    the    enforcement  of   the 

compliance  with  the  terms  of  the  stat-  rights  of  the  mortgagee  or  assignee, 

ute  by  force  of  which  it  exists.     Hence,  The  right  of  the  assignee  is  certainly 

if  a  claimant  of  produce  attached  as  equal  in  dignity  to  the  right  of  any 

subject  to  a  crop  lien  prove  a  title  and  holder  of  a  mere  chose  in  action.     It 

right  of  possession  thereto,  antedating  may  not  be  capable  of.  transfer,  so  that 

the  levy  of  the  attachment,  the  plaintiff  the  transferee  can  pursue  in  his  own 

in  the  action  must  go  back  and  produce  name  the  legal  remedy  for  its  enforce- 

evidence  of  his  crop  lien  which  will  ment  which  the  assignee  or  mortgagee 

«how  it  to  be  older  than,  or  superior  to,  is  authorized  to  pursue.     The  transfer 

the  right  of  the  claimant,   and  a  lien  will  create  an  interest  in  the  transferee 

which  he  has  a  right  (in  the  language  which  a  court  of  equity  will  protect." 

160  Volume  XIII. 


Agricultural  Lieni.  LIENS,  Lien  on  Crops  for  AdYMioao* 

against  prior  incumbrances,  although  his  lien  was  superior  to 
other  incumbrances.*  Both  a  lien  and  a  mortgage  upon  the  crop 
may  exist  under  one  and  the  same  instrument,  but  both  cannot 
be  resorted  to  at  the  same  time  to  enforce  the  debt.*  Whether 
or  not  a  lien  is  given  for  any  particular  article  advanced  is  a  ques- 
tion for  the  court.' 

b.  Affidavit.  —  An  affidavit  in  conformity  with  the  statutory 
requirements  is  a  condition  precedent  to  the  issuance  of  an  attach- 
ment ^  or  a  summary  process  *  for  the  enforcement  of  the  lien, 
and  a  plea  in  abatement  will  lie  when  such  affidavit  is  insuffi- 
cient.* The  essential  averments  of  the  affidavit  are  governed  in 
each  state  by  express  statutory  requirements  which  must  be 
strictly  complied  with.''^     Under  the  Alabama  statute  it  has  been 

1.  Stallings  v.  Harrold,  60  Ga.  478.        the  possession  of  the  clerk,  though  not 

2.  lion  and  Xort^age  nnder  flame  In^    marked  "  filed.**     Gaston  z/.  Branden- 
otnunent.  —  *'  This  hen,  being  conferred    burg,  42  S.  Car.  348. 

by  the  statute  and  the  contract,  is  not  6.  Flexner  v,  Dickerson,  65  Ala.  129. 
destroyed  or  impaired  by  the  fact  that  Where  the  affidavit  is  defective  the 
the  same  instrument  contains  a  mort-  plaintiff  ordering  the  levy  and  the 
gage  on  the  same  property,  to  secure  sheriff  making  it  are  liable  as  tres- 
the  same  debt.  Each  of  the  securities  passers.  Gunn  v.  Pattishal,  48  Ga.  405. 
can  stand,  and  they  are  not  incompat-  7.  Alabama.  —  The  matters  of  sub- 
ible;  but  a  resort  to  one  would  render  stance  which  must  be  stated  or  shown 
it  improper  to  resort  to  the  other  at  the  in  such  affidavit  are:  That  advances 
same  time,  for  the  purpose  of  subject-  were  made  in  horses,  mules,  oxen, 
ing  the  same  property  to  the  payment  necessary  provisions,  or  farming  tools 
of  the  debt.  See  Gafford  v,  Stearns,  51  and  implements,  or  in  money  to  pur- 
Ala.  434;  McKinney  z^.  Benagh,  48  Ala.  chase  the  same,  the  amount  being 
358."     Grady  v.  Hall,  59  Ala.  341.  stated,  to  enable  the  defendant  to  make 

8.  Mooney  v.  Hough,  84  Ala.  80.  a  crop;  that  a  written  note  or  obliga- 

4.  Flexner  v,  Dickerson,  65  Ala.  129,  tion  was  taken,  declaring  that  such  ad- 

wheretn  the  court  said:  **  An  attach-  vances   were   made   bona  fide   for  the 

ment  issuing  without  an  affidavit  which  purpose  of  enabling  the  defendant  to 

shows  the  existence  of  the   facts  de-  make  a  crop,  and  that  without  them  it 

clared  by  law  to  be  a  ground  for  the  would  not  be  in  his  power  to  procure 

issue  of  the  writ  is  subject  to  be  abated  the  necessary  teams,  provisions,  etc., 

on  plea.     The  affidavit  is  the  initiatory  to  make  a  crop;    also,  the  registration 

step  —  the  very  foundation  of  the  whole  of  the  writing,  as  required  by  the  stat- 

proceeding.     It  alone  can  call  into  ex-  ute,  and  the  existence  of  one  of  the 

ercise  the  extraordinary  power  of  the  causes  for  which  an  attachment  may 

court  to  command  the  seizure  of  the  be   sued  out.      Flexner  v,  Dickerson, 

estate  of  the  defendant  before  he  is  65  Ala.  129. 

heard,    and    before     judgment     pro-  An  affidavit  for  an  attachment  to  en- 

nounced  against  him.'*  force  a  statutory  lien  for  advances  to 

6.  Georgia,  —  Gunn    v,  Pattishal,  48  make  a  crop  (code,  g  3286)  must  state 

Ga.  405;  Powell  v.  Weaver,  56  Ga.  288;  the  nature  or  kind  of  articles  advanced, 

Moore  v,  Martin,  58  Ga.  411.  whether  mules,  horses,  oxen,  necessary 

North  Carolina, — Thomas  t/.  Camp-  provisions,  etc.,  and  a    general  aver- 

bel1«  74  N.  Car.  787;  Gay  v.  Nash,  84  ment  that  advances  were  made  to  en- 

N.  Car.  333.  able  the  defendant  to  make  a  crop  is 

South  Carolina,  —  Warren  v,  Lawton,  insufficient.       Beard    v,   Woodard,    78 

14  S.  Car.  477.  Ala.  317. 

XarUng  AiBdaTit  "Filed."  — A  lien  Georgia.  — The  plaintiff  must  allege 

warrant  will  not  be  set  aside  on  the  in  his  affidavit  that  he  is  either  a  factor 

ground  that  the  affidavit  therefor  was  or  a  merchant,  and  that  as  such  he  has 

not  filed  in  the  clerk's  office,  where  it  furnished  either  provisions,  or  commer- 

4oes  not  appear  that  the  paper  is  not  in  cial  manures,  or  both,  upon  such  terms 
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held  that  an  affidavit  for  attachment  must  not  contain  two  or 
more  grounds  stated  disjunctively,  and  that  an  affidavit  so  framed, 
when  properly  presented,  would  be  adjudged  insufficient  to  sup- 
port an  attachment.*  Under  the  Georgia  statute  the  affidavit 
must  aver  a  demand  for  payment  after  maturity  of  the  debt  and 
a  refusal.*     In  South  Carolina  the  affidavit  for  a  warrant  of  seizure 

as  may  have  been  agreed  upon  by  the  defective.      Flexner  v.   Dickerson,  65 

parties.     An  execution  based  upon  an  Ala.  129. 

affidavit  not  containing  the  aforesaid  AiBdaTit   for   Advance!   IHitln^niilked 

allegations  is  void.     Gunn  v.  Pattishai,  from  Affldayit  for  Bent.  —  '*  Section  2961 

48  Ga.  405.  of    the   \Aladama\   Revised    Code,    as 

The  affidavit  must  state  all  the  facts  amended,    gives    to  the  landlord   the 

necessary  to  constitute  a  valid  lien,  and  right  to  sue  out  attachment  for  rent, 

among  them   that  it  was  created  by  and    for    advances    made,    etc.,  first, 

special  contract  in  writing.     Powell  v.  *  when  the  tenant  is  about  to  remove 

Weaver,  56  Ga.  288.  the    crop    from  the  premises  without 

It  must  also  allege  that  the  lien  is  *  paying  the   rent  and    said  advances; 

prosecuted  within  one  year  after  the  second,  when  he  has  removed  it,  or  any 

debt  became  due.     Callaway  v.  Walls,  portion  thereof,  without  the  consent  of 

54  Ga.  167.    See  also  Moore  v.  Martin,  the  landlord.*     Pamph.   Acts  1870-71, 

58  Ga.  411.  p.   IQ.      Section  i860.    Revised  Code, 

Bonth  Carolina.  —  An  allegation  in  an  provides  that  '  any  person  having  a 
affidavit  that  the  lienor  '*  has  sold  a  lien  on  the  crop  and  stock  of  another 
portion  of  his  crop  *  *  *  and  has  for  advances  to  assist  in  making  the 
refused  to  pay  said  sum  of  one  hundred  crop  shall  have  the  same  rights  and 
dollars,  with  intent  to  defeat  this  lien,"  remedies  to  enforce  such  liens  as  land- 
is  sufficient  to  support  a  warrant  to  lords  have  in  this  state  for  the  collec- 
enforce  an  agricultural  lien.  Mixson  tion  of  rents.'  In  enforcing  the  right 
V.  Holley,  26  S.  Car.  256,  disHnguishing  given  in  section  i860,  supra,  it  is  man- 
Segler  v.  Coward,  24  S.  Car.  119.  ifest  that  there  must  be  some  change 

A  warrant  to  enforce  an  agricultural  in  the  phraseologv  of  the  affidavit 
lien  was  properly  issued  on  an  affidavit  which  is  required  m  sections  2961-62. 
by  the  agent  of  the  lienee,  charging  Instead  of  the  words  '  landlord '  and 
that  the  deponent  believed  the  lienor  '  rent,'  where  they  occur  in  said  see- 
to  be  disposing  of  his  crop  with  intent  tions,  the  words'  advancer,'  or '  person 
to  defeat  the  lien,  because,  as  the  de-  making  the  advance,'  and  '  advances,' 
ponenthad  been  informed  and  believed,  must  be  substituted.  Some  other  ver> 
the  lienor  had  sold  several  bales  of  cot-  bal  changes  will  also  be  necessary, 
ton  (the  exact  number  unknown),  and  which  will  naturally  suggest  them- 
had  applied  no  part  of  the  proceeds  to  selves.  The  statute  is  remedial,  and 
the  lien,  and  after  promising  to  make  a  some  latitude  of  construction  is  neces- 
payment  on  the  debt  on  a  stated  day  sary  to  give  it  effect.  We  must  not  be 
failed  to  do  so,  although  he  sold  a  part  understood,  however,  as  holding  or  in- 
of  the  crop  in  the  meantime.  Owens  timating  that  we  will  give  effect  to  the 
V,  Gentry,  30  S.  Car.  490.  See  also  lien  provided  for  in  sections  1858-59  of 
Monday  v.  Elmore,  27  S.  Car.  131.  Revised  Code  beyond  the  terms  of  the 

Defeetive      Affldnvit.  —  An     affidavit  enactment.    Advancers,  to  bring  them- 

which  states  that  the  defendant  is  in-  selves  within  the  statute,  must  show  a 

debted  to  the  plaintiffs  in  a  specified  case  which  conforms  in  every  respect 

sum,    "  for   advances    made    to    him  to    those    sections.      See    Dawson    v. 

•    *    *    to  make  a  crop  in  B.  county,  Higgins,    50   Ala.    49;    McLester    v. 

Alabama,  for  the  year  1878,  and  that  Somerville,  54  Ala.  670,  at  last  term.'^ 

the  said  A  B  has  removed  a  part  of  the  Watson  v,  Auerbach,  57  Ala.  353. 

crop  made  by  him,  on  which  the  lien  1.  Watson  v,  Auerbach,  57  Ala.  353 

was  given,   without  paying  said  ad-  [citing  Cannon  v.  Logan,  5  Port.  (Ala.) 

vances    and    without  the    consent    of  77;    Johnson  v.  Hale,   3  Stew.   &  P. 

said  "  plaintiffs,  does  not  show  a  sub-  (Ala.)  331]. 

stantial    compliance  with    the    requi-  8.  Stating  Demand  After  Xatnrity. — 

eitions  of  the  statute,  and  is  fatally  Usry  v,  Saulsbury,  62  Ga.  179;  Totteo 
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must  aver  what  steps  the  defendant  has  taken  to  defeat  the  lien.* 
In  Alabama  it  has  been  held  that  the  affidavit  is  amendable  in 
respect  to  matters  of  form  but  not  of  substance.* 

c.  Vacating  Attachment  or  Seizure.  —  In  South  Carolina 

a  warrant  of  seizure  to  enforce  a  lien  for  advances  may  be  vacated 
on  motion.*  The  clerk  has  power  to  revoke  and  supersede  a 
warrant  issued  by  him,  where  it  was  improvidently  or  irregularly 
issued."*  The  lien,  being  one  based  upon  contract,  is  not  dis- 
solved by  the  death  and  insolvency  of  the  defendant.* 

d.  Raising  and  Determining  the  Issue — xaimor  of  Bailing 

Istiio.  —  In  Georgia  the  issue  is  made  and  brought  into  court  for 
trial  by  the  filing  of  a  counter-affidavit  by  the  defendant.*    Where 

V.  Tison,   54  Ga.    139;    Callaway    v.  causes,  as  we  said  in  Monday  v.  £1- 

Walls,  54  Ga.  167.     See  also  Anderson  more,  27  S.  Car.   129,  is  this*  *  An  at- 

V.  Beard,   54  Ga.   137,  holding  that  it  tachment  is  irregularly  issued  when  it 

most  be  distinctly  averred  in  the  affi-  appears  upon  the  face  of  the  proceed- 

davit  that  the  demand  for  payment  of  ings  that  there  is  no  ground  for  the  at- 

the  debt  claimed  to  be  due  has  been  tachment;  in  other  words,  where  the 

made  on  the  defendant  as  the  owner  of  affidavit  fails  to  contain  the  conditions 

the  property,  his  agent,  or  lessee,  and  upon  which  the  law  authorizes  such  a 

his  refusal  to  pay  the  same  after  the  proceeding.*    It  is  improvidently  issued 

debt  becomes  due.  when    the    conditions    necessary    are 

1.  Segler  v.  Coward,  24  S.  Car.   120.  stated,  but  they  are  untrue,  which  fact 

This  case  was  distinguished  in  Mixson  being  shown  by  the  defendant,  the  at- 

V.  Holley,  26  S.  Car.  256.  tachment  may  be   dissolved.     Ivy   v, 

S.  Flexner  v.  Dickerson,  65  Ala.  129.  Caston,  21  S.  Car.  588.     Each  of  these 

But  see  the  rule  as  to  the  amendment  causes  presupposes,  in  the  case  of  an 

of  a  landlord's  affidavit  for  attachment  agricultural   lien,   a  valid  contract  to 

to  enforce  his  lien  for  rent,  article  Land-  that  end;  and  the  motion  to  discharge 

LORD  AND  Tenant.  is   based  upon  something  dehors  said 

S.  Kennedy  v.   Dunbar,  46  S.  Car.  contract,   and   not  upon   the   contract 

517.  itself." 

JvziidietiQii    of    Motion.  —  A    circuit  6.  McKinney  v,  Benagh,  48  Ala.  358. 

judge  has  jurisdiction  of  a  motion  to  6.  Story  v.  Flournoy,  55  Ga.  56;  An- 

vacate  a  warrant  of  Seizure  issued  by  derson  «/.  Beard,  54  Ga.  137;  Wicker  9. 

the  clerk  or  by  the  trial  justice.     Ken-  Woods,  55  Ga.  647;  Moore  v.  Martin, 

nedy  v,  Dunbar,  46  S.  Car.  517.  58  Ga.  411. 

EzoliuiTeiiaM  of  Somedy.  —  In  South  Amendment  of  Oonnter-afidavit. — The 

Carolina  a  motion  to  vacate  a  warrant  counter-affidavit,  being  the  foundation 

to  enforce  a  lien  is  not  the  exclusive  of  the  proceeding  in  court,  cannot  be 

mode  of  contesting  its  validity,  but  the  amended  after  it  has  been  returned  into 

defendant    may  proceed    under  Gen.  court,  either  by  the  filing  of  a  new  affi- 

Stat.,  1882,  §  2398,  providing  that,  on  davit  or  otherwise,  so  as  to  change  the 

notice  that  the  amount  claimed  is  not  issue    thereby    presented.      Story    v. 

justly  due,  an  issue  shall  be  made  and  Flournoy,  55  Ga.  56. 

set  down  for  trial.   Sease  v.  Dobson,  33  A  fleoond  Oonnter-afidavit  to  an  execu- 

S.    Car.    234.    See    also    Kennedy  v,  tion    based    on    the    foreclosure  of  a 

Dunbar,  46  S.  Car.  517.  factor's  lien  cannot  be  filed  without  the 

4.  Cottingham  v,  McKay,  86  N.  Car.  allegation  that    the   facts  therein  set 

241.  forth  were  unknown  to  the  defendant 

ImproTidenee    and    Irreralnrity    DIs-  at  the  time  the  first  was  filed.    Story  v. 

tfaignlehed.  —  In  Sease  v,  Dobson,  33  S.  Flournoy,  55  Ga.  56. 

Car.  234,  the  court  said:  *'  A  warrant  Bemaaii  and  Befmal  to  Fay  ICay  Be  Put 

of  seizure  may  be  vacated  or  discharged  in  Iisne  by  a  counter-affidavit.    Moore 

by  the  officer  issuing  it  upon  one  of  two  v.   Martin,   58  Ga.  411.     But  in  this 

grounds,  where  they  exist:  First,  for  case    Bleckley,    J.,    in    a    concurring 

vregnlanty;  and  second,  for  improvi-  opinion,  said:  "Demand  for  payment 

dence.    The  difference  between  these  does  not  affect  the  amount  of  the  jut- 
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an  issue  is  formed  in  this  class  of  cases  by  the  counter-affidavit  of 
the  defendant,  that,  together  with  the  affidavit  of  the  plaintiff, 
constitutes  the  pleadings  in  the  case,  and  it  is  to  be  tried  and  a 
verdict  rendered  thereon  as  in  other  cases.* 

Votioe  mod  with  SherUt  —  In  North  Carolina  and  South  Carolina 
the  issue  is  raised  by  the  party  to  whom  the  advances  were  made 
filing  with  the  sheriff,  within  thirty  days  after  the  sale  and 
seizure  of  the  property,  a  notice  accompanied  with  an  affidavit 
that  the  amount  claimed  is  not  justly  due,  whereupon  it  becomes 
the  duty  of  the  sheriff  to  hold  the  proceeds  of  sale  subject  to  the 
decision  of  the  court  upon  an  issue  made  up  to  try  that  question.* 

Yordiot.  —  The  judgment  must,  of  course,  be  supported  by  the 
verdict.'  Mere  irregularities  in  the  proceedings  to  foreclose  a 
crop  lien  constitute  no  ground  for  setting  aside  the  verdict  ren- 
dered therein.  Such  objection  should  be  taken  at  the  trial.^ 
A  verdict  on  conflicting  evidence,  where  the  trial  judge  has 
refused  a  new  trial,  will  not  be  disturbed  on  appeal.* 

tice  of  the  claim,  or  the  existence  of  the  In  Sease  v.  Dobson,  33  S.  Car.  234,  it 

lien.     It  is  a  step  in  the  remedy,  and  is  was  held  that  the  validity  of  the  lien 

not  in  order  until  after  the  right  has  might  be    contested  upon    the    issue 

become  perfect.     When  demand  is  duly  raised  by  the  notice  and  affidavit  that 

averred  in  the  creditor's  affidavit,  the  the    amount    claimed    was    not    due, 

law  treats  it  as  established,  and  has  although  the  defendant  had  failed  to 

made   no  provision   for  traversing  or  move  to  vacate  the  warrant  of  seizure, 

contesting  the  averment.    The  defenses  The  counter-affidavit  is  sufficient  if  it 

which    may    be     urged    by    counter-  denies  indebtedness   under    the    lien. 

affidavit  are  such  as  bar  the  proceeding,  Warren  v,  Lawton,  14  S.  Car.  476. 

In  whole  or  in  part,  and  not  such  as  8.  SofiLdenoy  of  Yordiet.  —  In  Gay  v. 

merelv  abate  it.'  Nash,  84  N.  Car.  333,  the  crop  was  sold 

1.  Wicker?/.  Woods,  55  Ga.  647,  citing  by  the  sheriff,  and  on  the  trial  before  a 

McConnell  v,  Bryant,  38  Ga.  639.  jury  the  defendant  admitted  the  execu- 

8.  Thomas  v.  Campbell,   74  N.  Car.  tion  of  the  lien,  but  denied  that  any- 

787;  Cottingham  v,  McKay,  86  N.  Car.  thing  was  due  for  advances  thereunder. 

241;  Warren  t/.  Lawton,  14  S.  Car.  476;  There  was  a  general   verdict  for  the 

Johnstone  v.  Manigault,  13  S.  Car.  403;  plaintiff,  and  the  court  refused  judg- 

Sease  v,  Dobson,  33  S.  Car.  234.  ment  because  the  jury  failed  to  assess 

Iwne  Bais«d  bj  Kotloe  and  Connter-  damges.  Upon  appeal  it  was  held  that 
afidavit.  — "  If  the  debt  is  disputed,  this  was  erroneous,  and  that  the  ver- 
and  notice  thereof  given  to  the  officer,  diet  established  the  '*  lien  debt  "  in  ex- 
accompanied  with  the  defendant's  cess  of  the  proceeds  of  sale  entitling 
affidavit  denying  the  indebtedness  the  plaintiff  to  judgment, 
claimed,  he  is  required  to  hold  the  pro-  In  Wicker  v.  Woods,  55  Ga.  647,  a 
ceeds  of  sale  until  the  issue  of  the  con-  counter-affidavit  was  filed  to  a  proceed- 
troverted  indebtedness  can  be  tried  in  ing  to  foreclose  a  crop  lien,  and  a  re- 
the  superior  court.  If  the  warrant  is  plevy  bond  was  given.  Upon  the  trial 
revoked,  the  goods  or  the  proceeds  of  of  this  issue  the  jury  simply  found 
sale  must  be  returned,  as  must  be  the  that  the  defendant  was  entitled  to  a 
excess  when  they  are  more  than  suffi-  certain  credit.  The  case  stood  thus 
cient  to  meet  the  plaintiff's  demand  until  thfe  second  term  of  the  court  there- 
and  costs,  as  stated  by  himself,  or  as  after,  when  a  nunc  pro  tunc  judgment 
reduced  by  the  verdict  of  the  jury,  was  entered  against  the  defendant  and 
The  statute  in  direct  terms  makes  no  his  sureties  on  the  bond.  Upon  appeal 
other  provision  for  the  intervention  of  this  was  held  to  be  error,  especially  as 
the  debtor  to  stop  the  progress  of  the  it  did  not  appear  that  the  sureties  had 
proceeding."  Cottingham  v,  McKay,  ever  had  their  day  in  court. 
86  N.  Car.  241,  citing  Gay  z/.  Nash,  84  4.  Wicker  v.  Woods,  55  Ga.  647. 
N.  Car.  333.  6.  Eubanks  v.  Brunson,  77  Ga.  498. 
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Property  Setnmtd  on  Dimiiial.  —  On  dismissal  of  the  proceeding 
the  property  or  proceeds  thereof  should  be  returned  to  the 
defendant.* 

8.  Farm  Laborers'  Lien.— Agricultural  laborers  are  sometimes 
given  a  lien  upon  the  crop,  enforceable  by  a  writ  of  seizure*  or 
attachment,  to  secure  tfieir  wages.'  This  remedy  being  summary 
in  its  character,  and  contrary  to  the  course  of  the  common  law, 
the  statute  giving  it  must  receive  a  strict  construction,  and  the 
claimant  must  bring  himself  strictly  within  its  terms.* 

Tho  Aflidayit  must  state  the  existence  of  every  fact  required  by 
the  statute  as  a  condition  precedent  to  the  issuance  of  process.* 

neadiags.  —  A  defect  in  the  claim  of  lien  filed  as  required  by 
statute  cannot  be  cured  by  allegations  in  the  complaint.*  But  a 
defective  claim  set  out  in  the  petition  is  cured  by  judgment 
where  no  demurrer  on  the  ground  of  such  defect  is  interposed.'^ 
In  proceedings  before  a  justice  of  the  peace,  the  affidavit  for 
attachment  may  also  serve  as  a  complaint.® 

Attomoyi'  Peeo  are  recoverable  in  proceedings  to  enforce  the  lien.* 

Tho  Landlord  Is  neither  a  Keoessary  nor  a  Proper  Party  in  an  action  against 
a  tenant  farming  land  upon  shares  to  enforce  a  farm  laborers* 
lien.*« 

Levy  on  Property  Not  Subject  to  Lien.  —  Where  the  attachment  is 
levied  on  property  not  subject  to  the  lien,  the  remedy  is  by 
motion  to  dissolve  the  attachment.** 

1.  Cottingham  v,  McKay,  86  N.  Car.  5.  Emerson  v.  Hedrick,  42  Ark.  263. 
241,  holding  that  where  the  money  See<  also  Taylor  v,  Hathaway,  29  Ark. 
arising  from  the  sale  of  the  crop  has  597;  Dano  r.  Mississippi,  etc.,  R.  Co., 
been  paid  into  court  and  the  proceed-  27  Ark.  564. 

ing  dismissed,  the  court  has  no  power  In  Mississippi  the  affidavit  need  not 

to  order  a  return  of  the  money  to  the  contain  an  itemized  account,  where  the 

defendant,  although  the  plaintiff  has  employmentisby  the  month.     Baldwin 

instituted  another  action  and  files  an  v,  Morgan,  73  Miss.  276. 

affidavit  that  the  defendant  is  insolvent.  Seyiew  on  Appeal.  —  Failure  of  the 

Citing  Perry  v.  T upper,  70  N.  Car.  538,  affidavit  to  state  that  the  labor  was  pcr- 

71  N.  Car.  385.  formed  under  a  contract  cannot  be  ob- 

2.  Hesterz/.  Allen,  52  Miss.  162;  Kerr  jected  to  for  the  first  time  on  appeal, 
z/.  Moore,  54  Miss.  286;  Baldwin  v,  Johnston  v.  Hannah,  66  Ala.  127  \citing 
Morgan,  73  Miss.  276.  Jones  v.    Pope.   6  Ala.   154;  Kirkman 

8.  Wilson   V.   Taylor,   89    Ala.   368;  v.    Patton,    19   Ala.    32;    Mahoney  v, 

Johnston    v.     Hannah,    66  Ala.    127;  O'Leary,  34Ala.  97;  Dow  t/.  Whitman, 

Burgie  v.  Davis,  34  Ark.  179;  Emerson  36  Ala.  604], 

r.  Hedrick,  42  Ark.  263.  6.  Cook  v.   Cobb,    loi    N.   Car.   68. 

Lien  Kot  Waived  by  Taking  Judgment  This  was  an  action  to  protect  the  alleged 

on  Claim.  —  The  lien  is  not  waived  nor  lien  against  a  third  party, 

is  the  right  of  attachment  lost  by  the  7.  Pain  v,  Isaacs,  10  Wash.  173. 

recovery  of  a  judgment  for  the  debt  in  8.  Emerson  v.  Hedrick,  42  Ark.  263. 

a  common-law  action.     Wilson  v,  Tay-  9.  Pain  v,  Isaacs,  10  Wash.  173,  coiu 

lor,  89  Ala.  368.  struing  Code  Wash.  i88i,  §  1978. 

The  AMignee  of  a  Laboren'  Lien  may  '     10.  Pain  v.  Isaacs,  10  Wash.  173. 
assert  the  claim  and  enforce  the  lien  in  11.  Brown  v.  Coats,  56  Ala.  439,  hold- 
the  same  manner  and  to  the  same  ex-  ing   that  such  question  could  not  be 
tent  as  the  laborer.     Kerr  v.  Moore,  54  raised  on  error  in  the  absence  of  a  mo- 
Miss.  286.  tion  in  the  court  below  to  dissolve  the 

4.  Flournoy  v,  Shelton,  43  Ark.  168.  attachment. 
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3.  Threihing  Liens  —  Laboren'  lin.  —  In  California  laborers 
employed  upon  a  threshing  machine  have  a  statutory  lien  thereon, 
which  may  be  enforced  in  an  equitable  action  to  foreclose.* 

ThTMhen*  Uen.— ^In  North  Dakota  a  threshers'  lien  on  grain  is 
foreclosed  in  the  same  manner  as  a  chattel  mortg^e.* 

The  ComplaiBt  in  an  action  to  foreclose  a  threshers'  lien  must,  of 
course,  state  facts  sufficient  to  constitute  a  cause  of  action  under 
the  statute.* 

The  Finding!,  as  in  Other  cases,  must  be  sufficient  to  support  the 
judgment.* 

v.   SEKEDIS8  FOB  WBOVeFUL  IVTXBnBEVCB   WITH  PBOFEBTT  — 

1.  Lien  Claimant  Against  Owner.  —  Replevin  lies  in  favor  of  a  lien 
claimant  against  the  general  owner  to  recover  possession  of  the 
property,  where  the  owner  has  fraudulently  or  otherwise  obtained 
possession  without  the  consent  of  the  lien  claimant,*  or  he  may 

1.  Chnch  V,  Garrison,  75  Cal.  199.  county/'  is  sufficient,  as  against  an  ob- 

Ownanhip  ImmateriaL  —  A  petition  in  jecdon  taken  at  the  trial  that  the  com- 
intervention  whereby  the  intervener  plaint  does  not  state  facts  sufficient  to 
claims  to  be  the  owner  of  a  threshing  constitute  a  cause  of  action.  When 
machine,  and  that  the  defendants  in  such  an  objection  to  the  complaint  is 
the  foreclosure  suit  were  not  his  taken  at  the  trial  after  an  issue  of  fact 
agents,  is  demurrable  for  the  reason  has  been  raised  by  the  answer,  greater 
that  the  actual  ownership  of  the  latitude  of  presumption  may  be  in- 
machine  is  immaterial.  Chuch  v.  dulged  in  to  sustain  the  complaint  than 
Garrison,  75  Cal.  199.  when  the  objection  is  taken  b^  demur- 

8.  Martin  v,  Hawthorne,  5  N.  Dak.  rer  interposed  at  the  proper  time;  and 

66;  Parker  v,  Lisbon  First  Nat.  Bank,  if  there  is  not  an  entire  absence  of  a 

3  N.  Dak.  87.  necessary  allegation,  but  simply  a  de- 

niing  Eeportof  Sale.  —  North  Dakota  fective  sutement  of  the  facts  required 

Laws   1889,   c.  26,  g  7,  provides  that,  to  be   stated,   the  complaint  will  or- 

npon  a  foreclosure  of  a  chattel  mort-  dinarily  be  held  sufficient,  as  against 

gage,  the  officer  making  the  sale,  within  an  objection  to  it  taken  at  the  trial, 

ten  days  after  making  the  sale,  shall  Anderson  v.  Alseth,  6  S.  Dak.  566. 

make  a  written  report  of  the  proceed-  Befeoti  Cured  by  Judgment.  —  Where  a 

ings  in  the  matter  and  file  the  same  claim  of  lien  for  services  in  harvesting 

with  the  register  of  deeds  where  the  and  threshing  wheat  is  set  out  in  the 

mortgage  was  filed.     This  provision  is  complaint  for  foreclosure,  and  no  ob- 

directory  and  not  mandatory.     It  Is  a  jection  is  made  by  way  of  demurrer  to 

mattei*  over  which  a  purchaser  has  no  the  sufficiency  of  the  description  in  the 

oontrol,  and  need  not  take  place  until  lien  notice,  the  defect  is  cured  by  the 

more  than  ten  days  after  a  completed  judgment     of    foreclosure.       Pain    v, 

sale.    Johnson  v.  Day,  2  N.  Dak.  295.  Isaacs,  10  Wash.  173. 

Accordingly  a  sale  under  a  lien  fore-  4.  Anderson  v,  Alseth,  6  S.  Dak.  566, 

closure  is  not  invalid   although  such  holding  that  where,  in  an  action  under 

report  was  not  filed  until  the  eleventh  the  provisions  of  Laws  of  1889,  c.  88, 

day  after  the  sale.     Martin  v.  Haw-  the  court  failed  to  find  that  the  plain- 

thorne,  5  N.  Dak.  66.  tiff's  assignor  owned  and  operated  the 

8.  BoffleiMioy  of  Oomplaint.  —  An  alle-  threshing  machine  with  which  the  grain 
gation  in  a  complaint  for  a  threshing  was  threshed,  either  in  terms  or  in  sab- 
lien,  under  the  provisions  of  Laws  of  stance,  and  that  the  lien  filed  contained 
1889,  c.  88,  that  '*  the  said  F.  [the  plain-  the  sutement  of  facts  required  by  sec- 
tiff's  assignor]  duly  executed  his  claim  tion  3  of  the  act,  such  findings  are  in* 
for  a  lien  upon  the  said  grain  herein-  sufficient  to  sustain  the  judgment, 
before  described,  for  threshing  the  5.  Kline  v.  Green,  83  Hun  (N.  Y.) 
same,  *  *  *  and  caused  the  said  190;  Hartman  v.  Keown,  loi  Pa.  Sc 
claim  to  be  filed  in  the  office  of  the  338.  See  also  the  title  Replevin^  Aou 
register     of     deeds     of      Kingsbury  and  Eng.  Encyc.  of  Law  (2d  ed.). 
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maintain  an  action  of  trespass  for  damages.^ 

A  Ludlord,  however,  cannot  maintain  replevin  against  his  tenant, 
because  his  statutory  lien  gives  him  no  right  to  the  possession  of 
the  crop.*  He  may,  however,  maintain  an  action  upon  the  case 
against  his  tenant  who  by  sale  or  otherwise  disposes  of  the  prop- 
erty in  such  a  manner  that  the  lien  cannot  be  enforced  by  the 
regular  statutory  remedy.*  And  in  Iowa,  where  attachment  will 
not  lie  before  rent  is  due,  he  may  maintain  a  bill  for  an  injunc- 
tion to  restrain  the  sale  and  removal  of  the  property  of  the  tenant 
from  the  demised  premises  by  the  tenant  or  his  assignee.* 

8.  Iden  daimant  Against  Third  Penons  —  a.  In  General — 
UADor'i  Bight  of  Aotion.  —  A  lien  claimant  may  maintain  an  action 

1.  Cowing  V.  Snow,  ii  Mass.  415.  8.  Ehrman  v.  Oats,  loi  Ala.  604. 

%.  Bell  V.  Matheny,  36  Ark.  572;  If  the  Property  Is  Being  Consomed,  or 
SneU  V.  Ricketts,  28  Neb.  616.  See  the  landlord  chooses  to  recover  dam- 
also  article  Landlord  and  Tenant.  ages  for  the  conversion  of  it,  he  may 

In  Horth  CaroUmk  the  statute  in  ez-  assert  his  right  to  recover  the  same  by 

press  terms  provides  that  when  lands  any     proper     action.       Livingston    v, 

are  rented   the  crops  raised   shall   be  Parish,  89  N.  Car.  144  [citing  AXshrook, 

deemed   and  held  to  be  vested  in  the  v.  Shields,  67  N.  Car.  333;  Durham  v. 

lessor,  unless  otherwise  agreed  between  Speeke,  82  N.  Car.  87;  Cotten  t/.  Wil- 

the  parties,  until  the  rents  are  paid,  and  loughby,   83   N.   Car.  75;    Womble  v. 

the  action  of  claim  and  delivery  against  Leach,  83  N.  Car.  84;  Belcher  v.  Grims- 

the  tenant  is  given  as  a  remedy  to  en-  ley,  88  N.  Car.  88;  Montague  v,  Mial, 

force  such  lien.     Durham   v,  Speeke,  89  N.  Car.  137]. 

82  N.  Car.  87;  Vamer  v.  Spencer,  72  4.  Injimotion  by  Landlord.  —  Clark  v. 
N.  Car.  382;  Belcher «/.  Grimsley,  88  N.  Haynes,  57  Iowa  96;  Garner  v.  Cut- 
Car.  90;  State  V.  Copeland,  86  N.  Car.  ting,  32  Iowa  547,  wherein  the  court 
691;  Jordan  v,  Bryan,  IC3  N.  Car.  59  said:  "It  is  true  that  the  landlord's 
XdisHnguisking  Livingston  v.  Parish,  89  remedy  for  the  collection  of  his  rent 
K.  Car.  140].  and  the  enforcement  of  his  lien  is  stat- 
Though  the  constructive  possession  utory  and  must  be  pursued  when  the 
of  the  crop  is  vested  by  statute  in  the  object  is  to  enforce  the  lien  and  collect 
landlord,  yet  during  the  cultivation,  the  rent  due.  Revision  of  i860jg  2303; 
and  for  all  purposes  of  making  and  Merrit  v,  Fisher,  19  Iowa  354.  But,  as 
gathering  the  crop,  the  actual  posses-  held  in  the  case  cited,  this  statutory 
sion  is  in  the  tenant,  until  the  rent  and  remedy  is  given  for  no  other  purpose 
advance  becomes  due  or  a  division  can  than  the  recovery  of  rent  due.  Now 
be  made.  The  landlord  cannot  bring  the  remedy  sought  in  the  case  before 
claim  and  delivery  for  the  crop  before  us  is  relief  against  the  alleged  frauds 
the  time  fixed  for  division,  unless  the  of  defendants  whereby  plaintiffs* 
tenant  is  about  to  remove  or  dispose  security  for  a  debt  not  then  due  was 
of  the  crop  or  abandon  a  growing  about  to  be  injured  or  destroyed.  It  is 
crop.  Jordan  v.  Bryan,  103  N.  Car.  not  the  remedy  provided  in  the  statute 
59.  that  is  invoked,  but  a  remedy  which  a 
In  State  v.  Copeland,  86  N.  Car.  694,  court  of  equity  always  delights  to  give, 
it  was  said  that  notwithstanding  the  viz.,  one  which  prevents  the  commis- 
provision  of  the  statute,  the  whole  sion  of  a  fraud  upon  one  party  by  the 
tenor  of  the  act  contemplates  the  right  other,  and  it  will  always  do  so  when, 
of  the  lessee  or  cropper  to  hold  the  as  in  this  case,  the  law  does  not  a£ford 
actual  possession  until  such  time  as  a  a  full  and  adequate  remedy." 
division  may  be  made.  It  was  never  Where  the  rent  is  due,  and  the  statu- 
contemplated  that  the  landlord  should  tory  remedy  by  attachment  for  the  en- 
have  the  remedy  of  claim  and  delivery  force  men  t  of  the  Hen  is  available,  an 
while  the  crop  remained  on  the  land,  injunction  should  be  refused  on  the 
with  no  attempt  on  the  part  of  the  ten-  ground  that  the  plaintiff  has  a  plain 
ant  to  remove  or  dispose  of  it  so  as  to  and  adequate  remedy  at  law.  Rotiler 
deprive  the  landlord  of  his  security.  v,  Rotzler,  46  Iowa  189. 
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for  damages  against  any  one  who  wrongfully  destroys  his  lien.* 
Sometimes  the  statute  expressly  declares  that  the  lien  claimant 
may  msiintain  an  action  against  a  purchaser  by  whose  purchase 
the  lien  is  lost  or  destroyed.* 

Parties.  —  In  an  action  against  a  purchaser  for  the  destruction  of 
the  lien,  the  principal  debtor  is  a  necessary  party.* 

The  Deelaration  or  Petition  in  an  action  of  this  character  should 
show  that  the  plaintiff  had  a  lien  upon  the  property,  and  that  it 
was  lost  or  destroyed  by  the  defendant's  wrongful  act.* 

b.  Possessory  Liens.  —  Where  a  person  has  a  lien  under 
which  he  is  entitled  to  retain  possession,  he  may  maintain  an 
action  to  recover  the  possession  against  a  third  person  who  is 
wrongfully  in  possession,*  or  he  may  maintain  an  action  of  trover 

1.  Illinois.  —  Prettyman   v.  Unland,  The  question  as  to  the  liability  of  a 

77  111.  206.  purchaser  or  other  person  who  so  deals 

Indiana,  —  Kennard    v.    Harvey,  80  with  property  subject  to  a  lien  that  the 

Ind.  37.  lien  is  lost  or  destroyed  is  a  question  of 

Iowa,  —  Holden  v.  Cox,  60  Iowa  449;  substantive  law,  and  as  such  beyond 

Frorer  v.  Hammer,  99  Iowa  48;  Nickel-  the  scope  of  this  article.    See  generally 

son  V.  Negley,  71  Iowa  546.  the  title  Liens ^  Am.  and  Eng.  Encyc. 

Kentucky,  —  Burket  v,  Boude,  3  Dana  of  Law,  and  the  cross-references  there 

(Ky.)  209.  given. 

Maine,  —  Holmes  v,  Balcom,  84  Me.  8.  Marvin  v.  Welder,  31  Neb.  774. 

a26.  4.  Bnfldeney  of  Petition.  —  In  Parker 

Mississippi, — Wooten    v,  Gwin,   56  V.Lisbon  First  Nat.  Bank,  3  N.  Dak. 

Miss.  422.  87,  it  was  held  that,  under  a  statute 

Missouri,  —  Knox  v.  Hunt,  18  Mo.  conferring  a  lien  upon  a  person  "  own- 

343;  Sanders  t'.  Ohlhausen,  51  Mo.  163.  ing   and    operating    a  threshing  ma- 

Nebraska,  —  Marvin    v.    Welder,  31  chine,**  a    petition  alleging  that  the 

Neb.  774.  plaintiff  was  at  the  times  mentioned 

New  York.  —  Wiles  Laundering  Co.  doing  the    business    of    running  and 

V.  Hahlo,  105  N.  Y.  237.  operating  a  threshing  machine  was  in- 

North  Carolina.  —  Belcher  v.  Grims-  sufficient,  as  it  fell  short  of  an  allega-^ 

ley,  88  N.  Car.  91 ;  Sugg  v.  Farrar,  107  tion   of  ownership  in  the  machine,  it 

N.  Car.   125;  Montague  v.  Mial,  89  N.  being  just  as  consistent  with  possession 

Car.  137.  in  any  other  capacity.     See  also  Rugg 

South  Carolina,  —  Sullivan  v.  Ellison,  v.  Hoover,  28  Minn.  407,  as  to  the  suffi- 

20  S.  Car.  481 ;  Drake  v,  Whaley,  35  S.  ciency  of  an  allegation  of  ownership. 

Car.  187.  In  Marvin  v.  Welder,  31  Neb.  774,  it 

Texas.  —  Zapp  v.  Johnson,  87  Tex.  was  held    that  the  petition,    liberally 

643;  Ward  V.  Gibbs,  10  Tex.  Civ.  App.  construed,  stated  a  cause  of  action. 

287.  6.  Wingard  v.  Banning,  39  Cal.  543. 

jnrisdiotlon  of  Jnstioe  of  the  Peace.  —  Detinue  lies.  —  In  Gafford  v.  Steams, 
In  Montague  v.  Mial,  89  N.  Car.  137,  it  51  Ala.  434,  the  court  said:  '*  Posses- 
was  held  that  an  action  for  damages  by  sion,  and  the  right  of  possession,  accom- 
a  landlord  for  removing  a  crop  is  cog-  panied  by  a  lien  for  the  payment  of 
nizable  in  the  Superior  Court,  and  that  money  advanced,  or  a  debt  previously 
the  special  jurisdiction  of  justices  of  contracted,  entitles  the  plaintiff  to 
the  peace  under  the  Landlord  and  Ten-  maintain  the  action  against  any  one 
ant  Act  does  not  extend  to  torts,  but  is  disturbing  his  possession.  Bryan  v, 
confined  to  actions  for  enforcing  con-  Smith,  22  Ala.  534,  Desha  v.  Pope,  6 
tracts.  Ala.  690.     Tested  by  these  principles, 

8.  Bryan  v.  Sanderson,  3  MacArthur  there  was  no  error  in  the  charge  of  the 

(D.   C.)  431;    Phillips    V.   Maxwell,    i  court  that  if  the  plaintiff  was  to  have 

Baxt.  (Tenn.)  2^;    Biggs  v.  Piper,  86  the  possession  of  the  cotton  until  he 

Tenn.  589;    Davis  v.  Wilson,  86  Tenn.  was  paid  for  supplies  furnished  tie 

519;  Richardson  v.  Blakemore,  11  Lea  persons  by  whom  it  was  raised,  and  it 

(Tenn.) '290.  had  actually  been  delivered  to  him,  he 
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or  trespass  against  one  who  deprives  him  of  possession.^  In  such 
a  case,  the  lienholder  may  recover  fhe  full  value  of  the  goods 
converted.* 

Aa  Aetlon  on  the  OMe  is  an  appropriate  remedy  for  the  conversion 
of  chattels  on  which  the  plaintiff  has  a  lien.* 

AmuBpnt.  —  The  holder  of  a  lien  upon  notes  secured  by  mort- 
gage may  maintain  assumpsit  for  money  had  and  received  against 
one  who  disposed  of  the  mortgaged  property.^ 

c.  Liens  Unaccompanied  by  Possession.  —  A  statutory 

lien  unaccompanied  by  possession  will  not  support  either  tres- 
pass, trover,  replevin,  or  assumpsit,  founded  upon  a  waiver  of 
tort," 

had  such  title  as  would  support  the  4.  '*  There  can  be  no  question,  there- 
action."  fore,  but  that  under  the  transfer  of  the 

Oaim  and  Delivery  Lies.  —  Douglass  notes  and  mortgage,  as  shown  in  this 

V,  McFarland,  92  Csd.  656.  case,  the  transferee,  the  plaintiff,  ac- 

Beplevin  Lies.  —  A  factor  in  posses-  quired  an  equitable  title  to  and  lien  on 

skm  may  maintain  an  action  of  trover  the  property  embraced   in  the  mort* 

or  replevin  to  the  exclusion  of  any  ac-  gage,  and  having  such  a  title  and  lien, 

tion  by  his  principal,  and  he  will  be-  it  might  maintain  an  action  in  tort  or 

come  the  trustee  of  the  original  owner  for  money  had  and   received  against 

to  the  extent  of  his  residuary  interest,  any  one  who,  assuming  to  control,  dis- 

Vlllalonga's  Case,  8  Ct.  of  CI.  452.  posed  of  the   personal    property    em- 

1.  Ttover  or  Trespaif  Lies, —  Wingard  braced  in    the    mortgage."    Gadsden 

V.  Banning,   39  Cal.   543;    Finney  v.  First  Nat.  Bank  v.  Sproull,  105  Ala.  275 

Harding,  136  111.  573;  Haven  v.  Place,  [citiHg  Sanders  v.  Cassady,  86  Ala.  248; 

38  Minn.  551;   Villalonga*s  Case,  8  Ct.  Bamett  v,  Warren,  82  Ala.  557;  Collier 

of  CI.  452.  V,    Faulk,    69    Ala.    58;     Hussey    v. 

BtriHeieiiey  of  Cemjlaint. — "  Whether  it  Peebles,  53  Ala.  432]. 

[the  action]  be  in  the  nature  of  trover  or  5.  Alabama.  —  Hudson  v,  Vaughan, 

trespass  (and  it  must  be  one  or  the  57  Ala.  609;    Broughton  v.  Powell,  53 

other),   it    must   appear,   in  order  to  Ala.  123. 

maintain  it,   that    some  right  of  the  Georgia,  —  Worrill  v,  Barnes,  57  Ga. 

plaintiffs  in  respect  to  the  possession  404. 

of  the  lumber  is  violated."     Haven  t/.  Illinois,  —  Finney    v,   Harding,    136 

Place,  28  Minn.  551,  holding,  in  a  case  III.  573;  Frink  v,  Pratt,  130  111.  327. 

where  a  seUer's  lien  on  personalty  was  Mississippi,  —  Elson    v.   Barrier,    56 

claimed,  that  the  petition,  after  alleg-  Miss.  394;   Wooten  v,  Gwin,  56  Miss. 

ing  that  the  lumber  was  sold,  must  go  422. 

further  and  allege  that  the  price  of  the  North  Dakota,  —  Parker    v,   Lisbon 

thing  sold  is  unpaid  in  whole  or  in  First  Nat.  Bank,  3  N.  Dak.  87. 

part,  or  it  will  be  demurrable.  South      Carolina,  —  Kennedy      v, 

8.  Campbell  v.  Conner,  70  N.  Y.  424;  Reames,  15  S.  Car.  553. 

Vlllalonga's  Case,  8  Ct.   of  CI.  4^2.  Ko  Title  in  the  Lienor.  —  A  lien  is  a 

But  see  Heard  v.  Brewer,  4  Daly  {N.  charge  upon  a  thing,  a  right  to  resort 

Y.)  136,   wherein  it  was  held  that  a  to  it  for  satisfaction,  but  is  neither y»x 

factor  having  a  lien  may  recover  only  in  re  nor  Jus  ad  rem;  and,  therefore,  no 

the  value  of  his  special  property  in  the  action  can  be  maintained  by  the  lien 

goods.  creditor  which   requires   title    for    its 

S.  Gadsden     First     Nat.     Bank    v,  maintenance,  for  the  obvious  reason 

Sproull,  105  Ala.  275 ;  Finney  v.  Hard-  that  he  has  no  title.     Elson  v.  Barrier, 

ing,  136   111.  573.     See  also  Hurst  v,  56  Miss.  394. 

Bell,  72  Ala.  336  [citing  Kelly  v,  Mc-  Where  the  Statute  CoufiBn  a  Bight  of 

Caw,  29  Ala.  231;  Hussev  v,  Peebles,  Possession  upon  the  lienholder,  he  may 

53  Ala.  432;    Lomax  v,  Le  Grand,  60  maintain  an  action  for  the  conversion 

Ala.  537;    Rees  v.  Coats,  65  Ala.  256;  of  the  property  subject  to  the    lien. 

Grant  v,  Steiner,  65  Ala.  499;  Elmore  Thus,  under  a  statute  authorizing  a 

V,  Simon,  67  Ala.  526].  holder  of  a  seed-grain  note,  upon  con* 
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Senedy  by  Aetion  on  the  Ceee.  —  The  rule  is  general  that,  to  prevent 
a  failure  of  justice,  or  to  enforce  a  clear  and  well-defined  legal 
right,  the  injured  party  may  maintain  the  special  action  on  the 

dltion  broken,  to  take  possession  of  the  Westmoreland  v.  Foster,  60  Ala.  448 ; 

crop  raised  from  the  seed  for  which  it  Stern  v,  Simpson,  62  Ala.  194;  Hussey 

isgiven,  the  holder  thereof  may  enforce  v.  Peebles,  53  Ala.  432;    Kelly  v.  Mc- 

his  lien  as  against  the  holder  of  a  sub-  Caw,  29  Ala.  23^1. 

ordinate  lien,  who  has  taken  posses-  Trover  IVill  Not  Lie  by  Landlord,  — 
sion,  <ind  may  maintain  an  action  Folmar  z^.  Copeland,  57  Ala.  588;  Hud- 
against  him  for  conversion.  Nash  v,  son  v,  Vaughan,  57  Ala.  609;  Corbitt 
Brewster,  39  Minn.  530,  distinguishing  v.  Reynolds,  68  Ala.  378;  Stem  v.  Simp- 
Kelly  V,  Seely,  27  Minn.  385.  son,   62    Ala.    194;     Westmoreland  v. 

A  Statutory  Lien  for  Adyanoee  will  not  Foster,  60  Ala.  448;    Kelly  v.  McCaw, 

support  an  action  of  trespass,  trover,  29  Ala.  231;  Hussey  2^.  Peebles,  53  Ala. 

or  detinue.     Stern  v  Simpson,  62  Ala.  432;  Anderson  v.  Bowles,  44  Ark.  108; 

194.     But  see  Abraham  v.  Carter,  53  Worrill  v,  Barnes,  57  Ga.  404;  Finney 

Ala.  8,  wherein  the  court  said:    '*  The  v,    Harding,    136    lU.    573;     Frink    v. 

transfer  by  Shulman,  Goctter  &  Weil,  Pratt,  130  111.  327;  Watt  v,  Scofield,  76 

to  the  claimant,  of  the  statutory  mort-  111.  261;   Westmoreland  v.  Wooten,  51 

gage  made  by  Williams  gave  him  in  a  Miss.  825. 

court   of   equity  all   the  rights  of   his  A   Landlord  May  Maintain     Trover 

transferrors.      When    the    mortgagor  after  the  property  m  question  has  been 

delivered  to  him  the  cotton  which  was  set  apart  to  him  in  payment  of  rent. 

the  subject  of  mortgage,    this  equity  Steinhardt  v.  Bell,  80  Ala.  208  [citing 

was  coupled  with  possession,  and  gave  Robinson    v,    Lehman,    72    Ala.    401; 

him  a  title  on  which  he  could  maintain  Lake  v,  Gaines,  75  Ala.  143].     See  also 

trespass,  detinue,  or  trover  against  any  Abraham  v.  Carter,  53  Ala.  8. 

one  who  should  disturb  his  possession.  Trespass  Will  Not  Lie  by  Landlord,  — 

Bryan  v.  Smith,  22  Ala.  534.     A  trial  Hudson  v,  Vaughan,  57  Ala.  609;  Stern 

of  the  right  of  property  under  the  stat-  v,  Simpson,  62  Ala.  194;  Westmoreland 

ute  is  a  cumulative  remedy  to  these  v,  Foster,  60  Ala.  448;    Thompson   9. 

actions,  and  may,  when  personal  prop-  Spinks,  12  Ala.  155;  Blum  v.  Jones,  51 

erty  is  seized  under  legal  process,  be  Ala.    149;    Dulany    v.    Dickerson,    12 

maintained    whenever    these    actions  Ala.  601;    Finney  v.  Harding,  136  III. 

would  lie  against  the  officers  making  573. 

the  seizure."  Rent  in  arrears,  or  falling  due,  is 

A  Landlord*!  Statutory  Lien  does  not  merely  a  debt  due  from  the  tenant  to 

authorize  him  to  maintain  any  action  the  landlord,  for  the  payment  of  which 

founded  on  possession  or  title.   Thomp-  he  has,  under  the  statute,  a  lien  on  the 

son  V,  Spinks,  12  Ala.  155;  Dulany  v.  crop  grown  on  the  premises,  and  when 

Dickerson,    12    Ala.   601:     Hussey   v.  it  is  removed,  either  by  the  tenant  or  a 

Peebles,   53  Ala.  432;    Lomax   v,  Le-  stranger,  he  cannot  maintain  trespass 

Grand,  60  Ala.  537;    Finney  v.  Hard-  for  its  recovery.    Thompson  v.  Spinks, 

ing,  136  111.  573.  12  Ala.  155. 

Replevin  Does  Not  Lie, —  Accordingly,  In   North    Carolina  the   statute   ex- 

a  landlord's  lien  will  not  support  an  pressly  vests  the  possession  of  the  crop 

action  of  replevin.     Bell  v,  Matheny,  in  the  landlord  until  his  rent  is  paid, 

36  Ark.   572;    Frink  w.   Pratt,  130  111.  and  he  may  accordingly  maintain  the 

327;  Finney  v,  Harding,  136  111.  573.  ordinary  possessory  actions  to  protect 

A  landlord,  having  a  lien  upon  the  his  possession,  or,  waiving  the  tort,  he 
crops  grown  upon  the  demised  prem-  may  maintain  assumpsit, 
ises  prior  to  that  of  an  execution,  is  en-  Korth  Carolina. —  Livingston  v.  Far- 
titled  to  the  possession  of  the  crops  to  ish,  89  N.  Car.  142;  Belcher  v,  Grims- 
enforce  the  same,  and,  if  the  property  ley,  88  N.  Car.  90;  Varner  ».  Spencer, 
is  taken  on  the  execution,  may  main-  72  N.  Car.  382;  Crinkley  v.  Egerton, 
tain  replevin  against  the  officer  seizing  113  N.  Car.  142;  Montague  v.  Mial,  89 
the  same,  without  regard  to  any  pro-  N.  Car.  138;  Ledbetter  v.  Quick,  90  N. 
ceedings  by  distress.  Wetsel  v.  May-  Car.  276;  Thigpen  v.  Maget,  107  N. 
ers,  91  111.  497.  Car.  46;    Sugg  v,  Farrar,  107  N.  Car. 

Detinue  Will  Not  Lie  by  Landlord, —  125;    Boone  v,   Darden,    109   N.   Car. 

Hudson    V,    Vaughan,    57    Ala.    609;  74. 
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case  whenever  he  shows  that  he  has  sustained  damage  from  the 
tortious  act  of  another  for  which  the  established  forms  of  law 
furnish  no  remedy.* 

A  Landlord  cannot  waive  the  tort  involved  in  the  taking  or  pur- 
chase of  the  property  from  his  tenant,  and  maintain  an  action  of 
assumpsit  against  the  wrongdoer.*    The  landlord  may,  however, 

maintain  a  special  action  on  the  case  against  a  purchaser  or  other 
person  who  destroys  his  lien,'  and  in  such  an  action  the  defend- 

1.  Hussey  v.  Peebles,  53  Ala.  432;  448:  Lorn  ax  v.  Le  Grand,  60  Ala.  537; 
Wooten  V.  Gwin,  56  Miss.  432.  Rees  v.   Coats,   65   Ala.    256;    Collier 

2.  Aladama,  —  Dulany  v.  Dickerson,  v,  Faulk,  69  Ala.  58;  Mayer  t/.  Taylor, 
12  Ala.  60Z;  Blum  v,  Jones,  51  Ala,  69  Ala.  403;  Robinson  v.  Lehman,  72 
149.  Ala.  401;  Dulany  v.  Dickerson,  12  Ala. 

Arkansas.  —  Anderson  v.  Bowles,  44  601;    Comer  v,   Daniel,   69  Ala.   434; 

Ark.   108;    Reavis  v.  Barnes,  36  Ark.  Ehrman  c^.  O^ts,  loi  Ala.  604;  McCarty 

575.  V,   Roswald,    105  Ala.  511;    Couch  v. 

Georgia. — Worrill  v.  Barnes,  57  Ga.  Davidson,  109  Ala.  313;    Waite  v.  Cor- 

404.  bin,  109  Ala.  154;    Brown  v.  Hamil,  76 

Mississippi.  —  Westmoreland   v.  Ala.  506 ;    Stoelker  v.  Wooten,  80  Ala. 

Wooten,  51  Miss.  825;  Wooten  v.  Gwin,  610;  Thompson  v.  Spinks,  12  Ala.  155; 

$6  Miss.  422.  Broughton  v,  Powell,  52  Ala.  123;  Wil- 

Whar^  the  Property  Em  Been  Oonyerted  son  v.  Stewart,  69  Ala.  302;    Price  v. 

into  Money  by  a  third  person,  with  no-  Pickett,    21     Ala.     741;     Hudson    v. 

tice  of  the  landlord's  lien,  it  has  been  Vaughan,  57  Ala.  609. 

held  that  such  person  is  liable  to  the  Illinois.  —  Finney    v.    Harding,    136 

landlord  in  an  action  of  assumpsit  for  111.  573. 

money  had  and  received.  Mississippi,  —  Wooten   v.    Gwin,    56 

Alabama.  —  Lake  t^.  Gaines,  75  Ala.  Miss.   422;    Cohn   v.  Smith,  64   Miss. 

143;  McKleroy  v.  Cantey,  95  Ala.  295;  816;  Dunn  v.  Kelly,  57  Miss.  825. 

Fox  worth    V.   Brown,    114    Ala.    299;  Missouri.  —  White  v.  McAllister,  67 

Booker    v.   Jones,  55   Ala.  275;    Bar-  Mo.  App.  314. 

neit   V,   Warren,   82    Ala.    558:  West-  Soflleieiicy  of  Declaration.  —  A  count  in 

moreland  v.  Foster,  60  Ala.  448;    Ehr-  case  of  a  declaration  asserting  that  a 

man  v.  Oats,  loi  Ala.  604.  landlord  had  a  lien  upon  certain  chat- 

Illinois,  —  Finney    v.    Harding,    136  tels  which  had  been  destroyed  by  the 

111.  573.  act  of  the  defendant  is  bad,  unless  it 

Mississippi.  —  Elson    v.    Barrier,    56  shows  how  the  lien  was  created;  the 

Miss.  394.  existence  of  a  lien  is  the  conclusion  of 

South   Carolina.  —  Drake  v.  Whaley,  the  law  upon  certain  facts,  and  they 

35  S.  Car.  187.  should  be  stated,  in  order  to  show  the 

Anignee'i  Bemediee.  —  The  assignee  existence    of     the    lien.       Frazier    v. 

of  a  note,  given  for  the  rent  of  land,  Thomas,  6  Ala.  169.     But  see  Kelly  v. 

may  maintain  an  action  for  money  had  Eyster,  102  Ala.  325,  wherein  an  alle- 

and  received  against  a  purchaser  of  the  gation  that  the  "  plaintiff  had  a   lien 

tenant's  crop  who,  having  bought  with  for  rent  and  advances  "  was  held  suffi- 

knowledge  of  the  lien,    has  sold   the  cient  in  the  absence  of  a  demurrer  for 

crop  and  received  the  proceeds  of  sale;  failure  to  aver  the  facts  from  which  the 

and  he   may  also   maintain  a  bill  in  lien  resulted. 

eauity  against  such    purchaser,    not-  The  complaint  must  allege  the  act  of 

withstanding     his     remedy    at    law.  the  defendant  by  which  the  lien  was 

Westmoreland  v.  Foster,  60  Ala.  448.  destroyed.     Ehrman  v.  Oats,  loi  Ala. 

8.  Action  on  the  Case  Idee  by  Landlord  604. 
—  Alabama,  —  H  ussey  v.  Peebles,  53  It  must  appear  that  the  defendant  has 
Ala.  432;  Thompson  V.  Powell,  77  Ala.  disposed  of  the  property  or  its  pro- 
391;  Lake  v.  Gaines,  75  Ala.  143;  ceeds,  so  that  the  lien  cannot  be  en- 
Hurst  V.  Bell,  72  Ala.  336;  Kennon  z.  forced  against  either.  Ehrman  v. 
Wright,  70  Ala.  434;  Boggs  v.  Price,  64  Oats,  loi  Ala.  604. 
Ala.  514;  Lavender  v.  Hall,  60  Ala.  Soflleiency  of  Flea.  —  A  plea  of  part 
S14;   Westmoreland  v.  Foster,  60  Ala.  payment  of  rent  is  demurrable  where 
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ant  will  not  be  permitted  to  question  the  plaintiff's  title  to  the 
land.*  The  landlord  may  sue  upon  a  constable's  bond  for  con* 
version  of  crops  upon  which  he  has  a  lien.* 

A  Bill  in  Equity  will  not  lie  against  a  purchaser  where  the  action 
on  the  case  furnishes  an  adequate  remedy .• 

Heitker  Trover  nor  Trespus  will  lie  for  the  conversion  of  property 
subject  to  an  equitable  lien.* 

3.  Owner  Against  lien  Claimant.  —  The  owner  of  property  may 
maintain  an  action  for  the  possession  or  the  value  thereof,  where 
it  is  wrongfully  withheld  from  him  under  a  claim  of  lien,*  or 
where  the  lienholder  sells  the  goods.*  So,  also,  the  owner  may 
maintain  replevin  where  the  goods  are  wrongfully  attached  under 
a  claim  of  lien.''     The  tenant  may  maintain  either  trover  or  tres- 

it  merely  alleges  that  the  landlord  had  Trover  lies  where  goods  are  wrong- 
attached  other  property  of  the  tenant,  fully  retained  under  a  claim  of  lien, 
but  does  not  allege  the  value  of  the  Northern  Transp.  Co.  v,  Sellick,  52  111. 
property    attached    or    that  anything  249. 

could  be  realized  therefrom.  Waite  6.  Greenawalt  v,  Wilson,  52  Kan. 
V,  Corbin,  109  Ala.  154.  109;  Hunt  v.  Haskell,  24  Me.  339; 
Instmotion.  —  The  landlord  is  entitled  Briggs  v.  Boston,  etc.,  R.  Co.,  6  Allen 
to  an  instruction  that  when  a  pur-  (Mass.)  246,  83  Am.  Dec.  626. 
chaser  knows  that  the  property  pur-  A  person  claiming  a  lien  for  feeding 
chased  was  grown  upon  rented  land  he  horses  or  other  live  stock  has  the  right 
is  chargeable  with  notice  of  the  land-  of  possession  until  the  debt  is  paid,  but 
lord's  lien.  Foxworth  v.  Brown,  114  he  can  do  nothing  else  to  enforce  pay- 
Ala.  399.  To  the  same  effect  is  Pretty-  ment,  except  in  pursuance  of  the  stat- 
man  v,  Unland,  77  111.  207.  ute  providing  for  the  enforcement  of 

1.  Kelly  V.  Eyster,  102  Ala.  325.  such  a  lien.     If  such  person  makes  a 

2.  Couch  V,  Davidson,  109  Ala.  313.  sale  of    the  stock    in    his  possession 
Tlio  Complaint  Is  Hot  Domnrrablo  in  without  complying  with  the  provisions 

such    an     action    merely    because     it  of  the  statute  for  the  enforcement  of 

claims  special  damages  which  are  not  his  lien,  the  owner  of  the  stock  may 

recoverable.    Couch  i.  Davidson,  109  resume  possession  thereof  or  bring  an 

Ala.  313.  action  for  its  conversion.    Greenawalt 

3.  Kennon  v,  Wright,  70  Ala.  434,  v,  Wilson,  52  Kan.  T09. 

citing  Hussey  v.  Peebles,  53  Ala.  432.  7.  Van  Etten  v.  Cook,  54  Ark.  522; 

PwUm.  —  A  personal  representative  Towns    v.    Boarman,    23    Miss.    186; 

of  a  deceased  tenant  is  a  necessary  Maxey  v.  White,  53  Miss.  80;  Smith  v. 

party  to  a  bill  to  enforce  a  landlord's  Jones,  65  Miss.  276. 

lien  for  rent  against  crops  which  are  in  Instmctioni.  —  A  charge  authorizing 

the  hands  of  a  third   person.    Abra-  a  finding  for  the    defendant,    if   the 

ham  V,  Hall,  59  Ala.  386.  plaintiffs  understood  that  he  was  fur- 

4.  Hale  v.  Omaha  Nat.  Bank,  64  N.  nishing  the  supplies  as  their  landlord, 
Y.  555;  Husted  V,  Ingraham,  75  N.  Y.  whether  he  was  or  was  not  their  land- 
251.  lord,  is  erroneous,  and  it  is  error  not 

In  order  to  sustain  an  action  for  in-  to  explain  to  the  jury  the  sense  in 
jury  to  an  equitable  lien  it  must  appear  which  the  term  **  landlord  *'  was  used, 
that  the  property  was  sold  in  parcels  or  since,  the  plaintiffs  having  obtained 
was  scattered  or  dissipated,  or  that  it  supplies  from  him,  the  jury  might  con- 
was  sold  to  a  bona  fide  purchaser  with-  elude  that  his  mere  claim  of  title  to  the 
out  notice  of  the  plaintiff's  lien,  or  that  land  was  ground  for  maintaining  his 
the  property  was  sold  in  hostility  to  the  claim.  Jamison  i».  Acker,  (Miss.  1893) 
plaintiff's  rights.     Hale  v,  Omaha  Nat.  14  So.  Rep.  691. 

Bank,  64  N.  Y.  551,  cited  with  approval  In  Hortii  Carolina  it  is  provided  by 

in  Husted  v,  Ingraham,  75  N.  Y.  251.  statute  that  whenever  the  lessor  or  his 

6.  Miller  v.  Price,  (Cal.  1895)  39  Pac.  assigns  shall  get  the  actual  possession 

Rep,  781.  of  the  crop,  or  any  part  thereof,  other- 
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pass  against  his  landlord  (or  a  wrongful  seizure  or  distress ;  *  but 
case,  and  not  replevin,  is  the  remedy  for  a  distress  which  is  merely 
excessive,  and  not  wholly  illegal.*  Where  the  landlord  comes 
into  possession  peaceably  the  tenant  cannot  recover  possession 
without  paying  or  tendering  the  rent.'  The  real  owner  may 
interplead  in  proceedings  for  the  enforcement  of  a  lien,  and  may 
have  a  trial  of  right  of  property.*  A  lien  must  be  specially 
pleaded  as  a  defense,*  and  the  plea  must  aver  the  facts  from  which 
the  lien  results.*    An  attorney  may  be  compelled  by  rule  to  pay 

wise  than  by  the  mode  prescribed  (i,  e,,  the  rent  may  not  be  due.     Cunnea  v, 

by  action  of  claim  and  delivery),  and  Williams,  ii  111.  App.  72. 

shall  refuse  or  neglect,  upon  notice  of  8.  Hare  v.  Stegall,  60  111.  380;  Lind- 

five  days,  to  make  afairdivision  of  the  ley  v.  Miller,  67  111.  244. 

crop,  the  lessee  or  cropper  shall  be  en-  Replevin  may  be  brought  to  try  the 

titled  to  the  remedy  given  in  the  action  legality  of  a  distress  for  rent,  provided 

upon  a  claim  for  the  delivery  of  per-  there  is  no  sum  whatever  due  for  rent; 

sonal  property.     Durham  v,  Speeke,  82  but  if  any  sum,  however  small,  is  due, 

N.   Car.  87;    State  v.  Copeland,  86  N.  and  the  distress  is  for  a  greater  sum. 

Car.  691;  Jordan  v,  Bryan,  103  N.  Car.  or  is  excessive  in  regard  to  the  quan- 

63.  tity  of  goods  taken,  or  otherwise  irregu- 

1.  Folmar  v.  Copeland,  57  Ala.  588.  lar,  the  remedy  must  be  by  case.  Hare 
In  this  case  .the  defendants  pleaded  z/.  Stegall,  60  111.  380. 
their  lien  as  a  defense,  but  the  court  8.  Hamlett  v,  Tallman,  30  Ark.  505. 
said:  "  It  is  said,  however,  that  trover  "  The  statutory  lien  of  the  landlord, 
is  an  equitable  action;  that  the  defend-  without  other  authority,  does  not  en- 
ants  have  an  equitable  right,  and  that  title  him  to  seize  and  appropriate  the 
therefore  their  defense  should  have  crop  without  legal  process.  But  if  he 
been  allowed.  See  M'Gowen  v.  comes  into  possession  of  it  without 
Young,  2  Stew.  &  P.  (Ala.)  171.  This  trespass,  and  especially  with  the  ten- 
rule  does  not  apply  when  the  party  ant's  consent,  for  the  purpose  of  secur- 
making  the  defense  has  obtained  the  ing  rent,  or  if  it  be  deposited  with 
possession  tortiously.  It  is  the  policy  others  for  the  like  purpose,  the  rent 
of  the  law  to  discourage  and  discoun-  must  be  fully  tendered  before  it  can  be 
tenance  lawlessness  and  all  unlicensed  retaken  by  the  tenant  or  his  mort- 
force,  which  tend  to  the  subversion  of  gagee.'*  Buck  v,  Lee,  36  Ark.  525. 
civil  order.  In  the  case  of  Abraham  4.  Alabama,  —  Carter  v,  Wilson,  61 
V,  Carter,  53  Ala.  8,  possession  had  Ala.  434;  Abraham  v,  Nicrosi,  87  Ala. 
been  voluntarily    surrendered    to  the  173. 

equitable  holder  of  the  lien.     That  case  Arkansas.  —  Upham     v,    Dodd,     24 

was  wholly  unlike  this.*'  Ark.  545;    Russell  v.  Painter,  50  Ark. 

Where    a    statutory    lien    did    not  244. 

authorize  the  defendant  to  take  posses-  Georgia,  —  Dixon     v,    Williams,     82 

sion  of  the  property  or  to  detain  it  Ga.  105. 

from  the  plaintiff,  it  cannot  be  pleaded  Mississippi.  —  Paine    v.    Hall    Safe, 

in  justification  of  the  wrongful  taking  etc.,  Co.,  64  Miss.  175. 

and    detention    that    the    remedy   for  Missouri,  —  Williams  v,   Braden,  63 

its  enforcement  prescribed  by  statute  Mo.  App.  515. 

ought  to  have  been  pursued.   "Ajudg-  6.  Beck  &.  Wisely,  52  Mo.  App.  242. 

ment  or  execution  creditor  having  a  6.  Soffioienoy  of  Plea  of  lien.  —  Where, 

lien  on  property  could  as  well  be  justi-  in  an  action  for  the  recovery  of  per- 

fied  in  taking  it  from  the  possession  of  sonal    property,   the    answer    averred 

the  debtor,  or   of   one  to    whom   the    that  '*  on  said' day  of ,  1876," 

debtor  had  transferred  it."    Stern  ^.  the  defendant  acquired  a  lien  thereon, 

Simpson,  62  Ala.  194.  an  objection  that  such  answer  fails  to 

It  seems  that  in  an  action  of  trespass  show  when  the  lien  accrued  cannot  be 

by  the  tenant  against  his  landlord  for  reached  by  a  demurrer  for  want  of 

an  illegal  distress,  the  latter  can  recoup  facts,  but  by  a  motion  to  make  more 

to  the  extent  of  rent  unpaid,  although  specific;  and  where,  in  such  action,  the 
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over  funds  upon  which  he  wrongfully  or  erroneously  claims  a  lien, 
and  in  a  proper  case  a  bill  in  equity  for  a  writ  of  ne  exeat  may  be 
maintained  against  him.* 

4.  Owner  Against  Third  Persona.  —  The  general  owner  of  goods 
may  maintain  an  action  of  trover  for  their  conversion,  although 
they  were  at  the  time  in  the  possession  of  a  third  person  who  had 
a  lien  thereon.*  The  lien  of  a  third  person  cannot  be  set  up  to 
defeat  an  action  of  trover  or  replevin  by  the  general  owner.'  But 
the  general  owner  cannot  maintain  trespass  against  one  to  whom 
the  lienholder  has  sold  or  transferred  the  goods.*  .  Where,  how- 
ever,  the  lienholder  voluntarily  permits  the  owner  to  take  posses- 
sion, the  lien  is  waived,  and  the  owner  may  thereafter  maintain 
trespass  for  a  subsequent  taking  of  the  property  by  a  stranger.* 

6.  Criminal  Prosecntions.  —  In  a  few  states  it  is  made  a  criminal 
offense  to  sell  or  remove  personal  property  upon  which  a  lien 
exists.*  An  indictment  in  the  form  prescribed  by  statute  will  be 
sufficient.'''  The  offense  is  sufficiently  charged  in  the  words  of 
the  statute.® 

answer  shows  that  the  defendant  has  a  the  lien  to  a  third  person,  who  may 

valid   lien    under  the   statute  on   the  lawfully  hold  the  property  until  the 

property  sold,  it  is  sufficient  without  lien  is  paid;  but  if  the  transferee  sells 

regard    to  the  validity    of    the    sale,  the  goods,  the  owner  is  remitted  to  his 

Shappendocia  v.  Spencer,  73  Ind.  128.  original  rights,  freed  from  the  lien,  and 

Under  the  plea  of  '*  property  in  the  may  bring  trover  against  him.     The 

defendant,"   the  defendant's  proof  is  ownercannot,  however,  bring  trespass, 

confined  to  evidence  that  the  general  as  the  transferee  came  lawfully  into 

and  absolute  property  is  in  him.     He  possession    by    the    deliverv    of    the 

will  not,  under  such  pleia,  be  allowed  bailee.     Nash  v.  Mosher,  19  Wend.  (N. 

to  prove   that  he  has  advanced  as  a  Y.)  431. 

factor  on  the  goods  deposited  with  him,  6.  Bailey  v.  Quint,  2d  Vt.  474. 

in  order  to  establish  a  special  property  6.  Alabama,  —  Smith  v.  State,  84  Ala. 

in  them  by  way  of  lien.     Buckley  v.  438;    Scaife   v,   Stovall,  67    Ala.   237; 

Handy,  2  Miles  (Pa.)  449.  Ellerson  v.  State,  6q  Ala.  i. 

1.  Conyers  v.  Gray,  67  Ga.  329.  North  Carolina,  —  Vamer  v,  Spencer, 

2.  Jones  v,  Sinclair,  2  N.  H.  319,  9  72  N.  Car.  381;  State  v,  Pender,  83  N. 
Am.  Dec.  75.  Car.  653;  State  v.  Rose,  90  N.  Car.  71a; 

3.  Bradley  v,  Spofford,  23  N.  H.  444,  State  v.  Merritt,  89  N.  Car.  506;  Jor. 
55  Am.  Dec.  205;  McGill  v,  Howard,  dan  t/.  Bryan,  103  N.  Car.  59;  State  9. 
61  Miss.  411.  Turner.   106    N.    Car.    691;    State    9. 

The  lien  which  a  bailee  has  for  the  Crowder,  97  N.  Car.  432. 

price  of  labor  done  on  materials  of  an-  South  Carolina,  —  State  v.  Reader,  36 

other  cannot  be  set  up  by  a  wrongdoer  S.  Car.  497. 

to  defeat  the  action  of  a  general  owner.  An  Att<nn&ej  who  neglects  to  comply 

Bradley  v,  Spofford.  23  N.  H.  444.  within    a    reasonable    time    with    his 

4.  If  the  holder  of  a  lien  on  personal  client's  demand  for  money  and  papers 
property  sells  not  merely  the  lien,  but  belonging  to  the  client,  but  held  by  the 
the  property,  the  sale  is  tortious,  and  attorney,  is  guilty  of  professional  mis- 
works  a  forfeiture  of  the  lien ;  but  the  conduct,  and  is  liable  as  for  a  misde- 
purchase,  if  the  property  be  actually  meanor  or  in  an  action  of  tort,  except 
delivered  to  the  purchaser  by  the  lien-  so  far  as  the  papers  and  moneys  are 
holder,  will  protect  the  purchaser  from  subject  to  the  attorney's  lien  for  his 
an  action  of  trespass  or  of  replevin  in  professional  services.  Robinson  v, 
the  cepit  by  the  principal  owner.     Coit  Hawes,  56  Mich.  135. 

V,  Waples,  I  Minn.  134.  7.  Ellerson  v.  State,  69  Ala.  i. 

A  party  having  a  lien  upon  goods        8.  State  v,  Pender,  83  N.  Car.  653. 
may  transfer  the  possession  subject  to        Soflloioiioj  of  Indiotment.  —  "  The  ia»* 
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BemediM  for  Wrongftil  LIENS.  Interferenoe  with  Proportj. 

An  Indietment  for  Larceny  will  He  against  a  lessee  or  cropper  for 
secretly  appropriating  the  crop  to  his  own  use,  where  his  actual 
possession  thereof  has  terminated  by  delivery  to  the  landlord.*  , 
But  an  indictment  for  larceny  will  not  lie  against  a  lessee  or 
cropper  for  such  act,  even  if  done  with  felonious  intent,  before  a 
division  of  the  crop  and  while  he  is  in  actual  possession  of  it.* 

dictment  ought  to  charge  the  relation  the  lessee  or  cropper,  or  other  person, 
between  the '  lessor  or  his  assigns  *  and  removes  the  crop,  or  part  of  it,  without 
the  lessee,  or  the  assigns  of  the  latter,  giving  the  lessor  or  his  assigns  five 
the  liens  on  the  crop,  and  that  the  de-  days'  notice  of  the  intended  removal, 
fendant  as  lessee,  or  his  assigns,  or  and  this  essential  fact  must  constitute 
some  other  person,  as  the  case  may  be,  part  of  the  charge  in  the  indictment, 
pending  the  relation,  removed  the  crop  "  It  is  not  simply  such  removal  with- 
er a  part  thereof  from  the  land  '  with-  out  the  consent  of  the  lessor  or  his  as- 
out  the  consent  of  the  lessor  or  his  as-  signs,  and  before  satisfying  all  liens  on 
sigpis '  (as  the  case  may  be),  and  with-  the  crop  held  by  them,  that  constitutes 
out  giving  him  or  his  agent  five  days*  the  offense;  this  is  not  the  offense  pro- 
notice  of  such  intended  removal,  and  hibited;  but  it  is  this  done  without  giv- 
before  satisfying  all  the  liens  held  by  ing  five  days*  notice  to  the  lessor,  or 
the  '  lessor  or  his  assigns  on  the  his  assign,  or  his  agent,  that  consti- 
crops.*  "  State  v.  Rose,  90  N.  Car.  tutes  it.  The  purpose  is  to  make  it  in- 
713,  holding  further  that  an  indictment  dictable  to  thus  remove  the  crop,  or 
charging  the  defendant  with  removing  any  part  of  it,  without  notice  to  the 
a  crop  *'  without  satisfying  all  liens  on  lessor  or  his  assigns,  and  thus  deprive 
said  crop  "  is  defective.  The  words  of  him  of  just  opportunity  to  enforce  his 
the  statute,  "  before  satisfying  all  the  lien,  and  to  that  end  take  such  steps  as 
liens  held  by  the  lessor  or  his  assigns  need  be  taken  to  prevent  such  re- 
on  said  crop,"  should  have  been  fol-  moval."  State  v.  Crowder,  97  N.  Car. 
lowed*     Approving  and  following  State  432. 

V.  Merritt,  89  N.  Car.  506.  1.  In  such  case  he  commits  a  trespass 

It  is  sufficient  to  aver  in  the  words  of  upon  the  landlord's  possession  in  tak- 

the  statute  that  the  act  was  done  "  wil-  ing  the  property,  and  is  guilty  of  lar- 

fully  and  unlawfully,"  leaving  it  to  the  ceny  in  secretly  carrying  it  away,  not- 

defendant  to  show  an  excuse,  if  he  can,  withstanding  his  interest  in  the  same, 

that  such  removal  was  made  in  good  State  v.  Webb,  87  N.  Car.   558,  citing 

faith  and  for  the  preservation  of  the  and  appromng  State  v,  Copeland,  86  N. 

crop.    State  v,  Pender,  83  N.  Car.  651.  Car.  691. 

It  is  not  necessary  to  negative  the        8.  State  v.  Copeland,  86  N.  Car.  691. 
fact  that  by  agreement  between  the        The  reason  for  this  is  that  every  lar- 

parties  it  was  stipulated  that  the  crops  ceny  includes  a  trespass,  and  in  such 

should  not  be  subjected  to  the  statutory  case    there   can    be    no  trespass  and 

liens.    State  v.  Turner,    106  N.  Car.  therefore  no  larceny.    State  v.  Webb, 

691.  87  N.  Car.  558. 

An  indictment  alleging  that  the  de-  *  Although  the  Alabama  statute.  Code, 
fendant  did  "  rent  from  B.,"  and  sub-  §  4533,  declares  that  a  tenant  or  other 
•equently  that  he  did  remove  the  crop  person  who,  with  intent  to  hinder,  de- 
*'  without  satisfying  all  liens  held  by  lay,  or  defraud,  removes  or  sells  prop- 
said  B.,"  sufficiently  charges  the  rela-  erty  on  which  another  has  a  valid 
tion  of  landlord  and  tenant,  and  that  claim,  may  be  punished  as  if  he  had 
the  "liens  held  by  the  lessor"  were  stolen  it,  yet  it  does  not  convert  the 
unpaid  at  the  time  of  the  alleged  un-  sale  or  removal  into  larceny,  nor  does 
lawful  removal.  State  v.  Turner,  106  it  prevent  an  innocent  purchaser  from 
N.  Car.  691.  acquiring  a  good  title.  Scaife  v.  Stov- 
The  offense  is  not  complete  unless  all,  67  Ala.  337. 
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LIFE  INSURANCE. 

See  article  INSURANCE,  vol.  ii,  p.  375. 


LIFE  TENANTS  AND  REMAINDERMEN. 

See  article  PARTIES. 


LIMITATIONS. 

By  Sidney  R.  Perry  and  S.  B.  Fisher. 

L  Scope  of  Abticle,  i  8o. 
n.  Taxiho  Adtahtaoe  of  OB  PLEAsnro  Spsoiallt,  180. 

1.  Necessity  of  in  General^  i8o. 

2.  Applicability  of  Rule  to  Equity  Cases ^  183. 

3.  Bar  Apparent  on  Face  of  Pleadings y  184. 

4.  Under  General  Issue ^  184. 

5.  At  Hearing  or  on  Trials  184. 

6.  By  Instructions^  185. 

7.  By  Motion  in  Arrest  of  Judgment y  185. 

8.  Where  Statute  Creates  Absolute  Bar  or  Vests  Title,  186. 

9.  Where  No  Opportunity  to  Plead  Exists  or  Pleadings  Not 

Required y  187. 

10.  Rule  in  Particular  Cases y  187. 

a.  In  Bar  of  Appeal  or  Writ  of  Error,  187. 

b.  In  Actions  of  Debt,  Assumpsit,  Trover,  or  Detinue, 

187. 

c.  In  Actions  for  Recovery  of  Property,  188. 

d.  In  Actions  for  Official  Liability,  190. 

e.  Counterclaim  and  Set-off,  190. 
/.   Creditors*  Bills,  191. 

g.  References,  193. 

h.  Actions  By  or  Against  Executors  or  Admitdstrators^ 

193- 
/.  Criminal  Cases  and  Actions  for  Penalty,  193. 

11.  Rule  in  Particular  Courts,  193. 

a.  Probate  or  Surrogates'  Courts,  193. 

b.  United  States  Court  of  Claims,  1 94. 

c.  Justices'  Courts,  194. 
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LIMITA  TIONS. 
m  Wheh  ahs  to  Whox  Pl£A  Available,  194. 

i.-/«  General^  194. 

2.  PUa  by  One  Defendant  Where  Cause  Is  Joints  196. 

3.  Effect  of  Pleading  Before  Action  Barred^  196. 

4.  Setting  up  Statute  under  Leave  to  Plead  or  Answer^  197. 

5.  Plea  on  Opening  or  Vacating  Judgments^  197. 

6.  Enjoining  Plea^  199. 

IV.  EAisnro  Defehse  by  Plea,  Ahbweb,  ob  Dbxvbbeb,  200. 

1.  In  Actions  at  Law,  200. 

2.  In  Suits  in  Equity,  201. 

3.  In  Actions  under  the  Code,  202. 

4.  Necessity  of  Apparent  Bar  in  Order  to  Demur,  203. 

5.  When  Bar  Is  or  Is  Not  Apparent,  205. 

6.  Qualifications  of  General  Rule,  206. 

7.  Special  or  General  Demurrer,  207. 

8.  Permissibility  of  Plea  or  Answer,  209. 

T.  MAVHEB  07  Pleadihg  OB  Ahswebibg — Natube,  Fobk, 

BEainsiTEs,  ETC.,  209. 

1.  Nature  of  Plea,  209. 

2.  Time  or  Stage  of  Pleading,  210. 

3.  Form  of  Plea,  212. 

4.  Requisites  of  Plea,  214. 

a.  In  General,  214. 

b.  Averment  of  Facts  Constituting  Bar,  214. 

c.  Atferments  as  to  Lapse  of  Time,  218. 

d.  Negativing  Exceptions,  220. 

e.  Admission  of  Cause  of  Action,  221. 

f.  Pleading  Particular  Statute,  222. 

g.  Plea  to  Part  of  Cause  of  Action,  223. 

h.  Plea  Where  There  Are  Several  Causes  of  Action,  224. 

I.  Plea  Where  There  Are  Several  Counts,  224. 
y.    Verification  and  Affidavit  of  Defense,  225. 
k.  Duplicity,  226. 

/.  Inconsistent  Defenses,  227. 

5.  Answer  in  Support  of  Plea,  227. 

a.  Necessity  For,  227. 

b.  Requisites  Of  229. 

6.  Withdrawal  of  Plea,  230. 

7.  Striking  Out  Plea,  231. 

8.  Demurrer  to  Plea,  231. 

TL  AYOiBiiro  Bab  ob  Ahticipatiho  Detekie,  233. 

1.  In  General,  233. 

2.  By  Allegations  of  Bill  in  Equity,  233. 

a.  Necessity  Of,  233. 

b.  Effect  of  Omitting,  233. 

c.  Amendment  of  Bill,  234. 

3.  By  Allegations  of  Declaration  at  Law,  234. 

4.  By  Allegations  of  Petition  or  Complaint  under  the  Code^ 

235- 
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5.  Necessary  Allegations  of  Petition  or  BUI  to  State  Cause 

or  Avoid  Bar,  237. 

a.  Facts,  Not  Conclusions  of  Law^  237. 

b.  Fulness  and  Clearness ,  237. 

c.  Competency  and  Sufficiency  of  Allegaiions,  237. 

6.  By  Replication,  238. 

a.  Necessity  and  Propriety  Of,  238. 

b.  Requisites  Of,  239. 
i)  In  General,  239. 
2\  MatericUity  and  Sufficiency,  240. 

3)  Distinctness  and  Particularity,  240. 

4)  Negativity  Exceptions,  241. 

c.  Rejoinder  and  Demurrer  to  Replication,  241. 
Rejoinder,  241. 
Demurrer,  242. 

7.  Avoidance  upon  Particular  Grounds  or  in  Special  Cases^ 

243- 

a.  Fraud,  Mistake,  etc.,  243. 

i)  By  Allegations  in  Bill  or  Petition,  243. 
2)  By  Replication,  246. 

b.  Ignorance  of  Rights  or  Wrongs,  247. 

c.  New  Promise,  Payment,  or  Acknowledgment,  247. 
(i)   Whether  Action  Should  Be  Brought  on  Old  or 

New  Promise,  247. 
(2)   The  Plaintiff's  Allegations,  251. 

(a)  In  Equity,  251. 

(Jb)  At  Law  or  under  Code,  252. 
'3)  Requisites  and  Sufficiency  of  RepliccUion,  254. 

4)  Traverse,  256. 

5)  Defendant  *s  Pleadings  Concerning,  256. 
(<z)  Rejoinder,  256. 
(J>)  Plea,  256. 

d.  Infancy  and  Coverture,  257. 
^i)  Allegations  Of  in  Bill  or  Petition,  257. 
(2)  Replication  Of,  269. 

e.  Nonresidence  and  Absence,  259. 

ilh 


I 


Allegations  Of  in  Bill  or  Petition,  259. 
Replication  Of,  259. 
f.  Former  Action,  261. 


'(I 


{i\  In  GenercU,  261. 
^2)  Necessity  of  Spec 
(3)  Requisites  of  RepliccUion,  262. 


2)  Necessity  of  Special  Replication,  262. 


g.  Merchants*  Accounts,  264. 

h.  Agreement  Not  to  Plead  Statute,  264. 

/.  Replication  of  RepecUed  Provision,  265. 

YH  DlSKIBSAL  AHS  VOH8T7IT,  265. 

ym  Pboyihcs  of  Coitbt  AKB  Jvbt,  266. 

DL  TSBDICT  AHD  FlKDIHOS^  267. 

1.  Verdict,  267. 

2.  Findings,  267. 
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Z.  Ov  Afpial,  269. 
XL  Iv  A0TIOH8  nr  Jvbticeb'  Coitbts^  271. 

1.  Manner  of  Raising  Defense^  271. 

2.  Sufficiency  of  Pleay  2*12, 

3.  Tried  de  Novo  on  AppeaJy  272. 

Zn.  IV  AOTIOH8  BT  OB  AOAIVBT  EXS0UT0B8  OB  ADXUriBTBATOBfl, 

272. 

1.  In  General^  272. 

2.  Requisites  of  Plea^  273. 

3.  Averments  in  Bill  or  Complaint ^  274. 

4.  Replication  of  Administration  or  NonadmimstraHon^  276. 

5.  General  or  Special  Replicationy  276. 

6.  Requisites  and  Sufficiency  of  Replication^  277. 

ITTT  FoBSieH  Statutes  of  Lixitatiohb^  277. 

1.  Necessity  of  Pleading y  277. 

2 .  Manner  of  P leadings  277. 

ZIT.  L1XITATIOH8  IH  Cbuihal  Caseb^  279. 

1.  Allegations  of  Indictment y  279. 

a.  How  Time  Should  Be  Laid,  279. 

b.  Necessity  to  Aver  Matters  of  Avoidance  or  Exofp- 

tionsy  280. 

2.  Arresting  T^udgment  or  Quashing  Indictment^  280. 

3.  Necessity /or  Special  Plea^  281. 

4.  Demurrer  to  Indictment,  282. 

XT.  LnaTATiOHs  nr  Actiohs  fob  Pehalty,  282. 

1.  Special  Plea  or  GenercU  Issue,  282. 

2.  Arrest  of  yuc^ment,  283. 

ZVI  ADYBB8E  PO88E88IOH,  283. 

1.  Definition,  283. 

2.  When  Taken  Advantage  Of  by  Demurrer,  284. 

3.  Necessity  of  Pleading  Specially,  284. 

a.  By  the  Plaintiff,  284. 

b.  By  the  Defendant,  284. 

4.  Manner  of  Pleading  SpecicUly,  285., 
a.  Essential  Averments  as  to  Possession,  285. 

'i\  GenercUly,  285. 

\2\  Actual  Possession,  286. 

3)  Exclusive  Possession,  286. 

J4)  Open  and  Notorious  Possession,  286. 

'5S  Duration  of  Possession,  287. 
61  Continuity,  287. 

V)  Hostile  Character  of  Possession,  287. 
*.  Pleading  Claim  of  Title,  288. 

(i)  Necessity  Of,  288. 

(2)  Averment  of  Payment  of  Taxes,  289. 
r.  Pleading  Color  of  Title,  239. 
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Scope  of  Artiele.  LIMITA  TIONS.  Taldng  Advuitago  ol 

ZVn.   PBE80BIPTI0H,  29O. 

1.  Definition^  290. 

2.  Necessity  of  Pleading^  290. 

3.  Manner  of  Pleading^  290. 

4.  Pleading  and  Proof  292. 

5.  Findings,  293. 

XVni  Dedicatioh,  293. 


I.  Definition^  293. 

Pleaatng,  293 
3.  Remedy  for  Improper  Use  of  Dedicated  Property  ^  294. 


2.  Manner  of  P leading ,  293. 


CROSS-REFERENCES. 

As  to  Limitations  tn   Criminal  Prosecutions,  see  article  INDICT* 
MENTS,  INFORMATIONS,   AND   COMPLAINTS, 
vol.  10,  p.  516. 
Laches,  see  article  LACHES,  vol.  12,  p.  828. 
For   matters   of   Substantive   Law  and   Evidence,   consult    the    Am. 
AND  Eng.  Encyc.  of  Law  (2d  cdj,  titles  ADVERSE  POS- 
SESSION,  vol.    I,   p.   787;    DEDICATION,  vol.   9,   p.   20; 
LACHES;    LIMITATION  OF  ACTIONS;  PRESCRIP- 
TION. 

I.  Scope  of  Abticls.  —  This  article  is  designed  to  cover  all 
points  of  pleading  and  practice  arising  under  statutes  of  limita- 
tions, whether  applied  to  suits  in  equity  or  actions  at  law  or  under 
the  codes,  but  does  not  treat  of  the  kindred  equitable  defense  of 
laches,  this  being  the  subject  of  a  separate  article.*  In  addition 
to  the  main  question  of  limitations,  there  will  be  found  herein 
the  matters  pertaining  to  adverse  possession,  prescription,  and 
dedication.  Attention  is  also  directed  to  the  various  articles 
throughout  this  work  which  contain  specific  treatments  of  the 
above  subjects.* 

n.  Takiho  Abv avtage  of  OB  Pleadihg  Specially  —  1.  Necet- 

tity  of  in  Oeneral  —  Dofeme  Personal  and  Optional.  —  The  defense  of 
the  statute  of  limitations  is  a  personal  privilege  of  which  the 
party  in  whose  favof  it  operates  may  take  advantage  or  not,  as 
he  desires.' 

1.  See  article  Laches,  vol.  12,  p.  828.  Indiana.  —  McNear  t*.  Roberson,  zs 

8.  Stt  infra,  XVI.  Adverse  Possession;  Ind.  App.  87;  Fallcy  v.  Gribling,  (Ind. 

infra,  XVU.PrescHpHon;  infra,XVlll.  i88q)  22  N.  E.  Rep.  723. 

Dedication.  New  Jersey.  —  Christie  v.  Bridgman, 

3.  Alabama. — Thompson  v.  Parker,  51  N.  J.  Eq.  331. 

68  Ala.   387;    Goodman  v.    Munks,  8  Pennsylvania,  —  Heath   v.    Page,   48 

Port.  (Ala.)  84.  Pa.  St.  142. 

California.  —  Grattan  v.  Wiggins,  23  Tennessee.  —  Bruce  v.  Baxter,  7  Lea 

Cal.  16.  (Tenn.)477. 

Colorado.  —  Adams  v.  Tucker,  6  Colo.  Utah.  —  Leavitt  v.  Oxford,  etc.,  Sil- 

App.  393;  Owers  v.  Olathe  Silver  Min.  vcr  Min.  Co.,  3  Utah  265. 

Co.,  6  Colo.  App.   r;  Cross  v.  Moffat,  Virginia.  —  Smith  v.  Hutchinson,  78 

II  Colo.  212.  Va.  683. 
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Tho  Betondaiit  Xvit  Flood  or  WoIto  fho  Dofonao.  —  In  order  to  avail  him- 
self of  the  bar,  the  defendant  must  generally,  in  some  appro- 
priate pleading,  as  by  plea,  answer,  or  demurrer,  distinctly  show 
that  he  intends  to  rely  upon  the  bar  of  the  statute ;  and  if  he 
does  not  do  so  the  defense  will  be  waived.*     It  is  to  be  observed, 

United  5/!0/^x.  —  Miller    v,   Houston  ney,  2  Bush  (Ky.)  555;  Jones  v.  Chiles, 

City  St.  R.  Co.,  55  Fed.  Rep.  366.  4  J.  J.  Marsh,  (ky.)  6io. 

Tboro  1m  Ho  Fronunption  that  a  party  Louisiana,  —  Stale  v.  Porter,  48  La. 

will  elect  to  plead  the  statute.     Cross  Ann.  1539. 

V.  Moffat,  II  Colo.  212.  Maine.  —  Lawrence  v.  Rokes,  61  Me. 

Thsro  Is  Ho  Obligation  to  interpose  the  38;  Ware  v.  Webb,  32  Me.  41. 

statute,  and  though  part  of  a  debt  for  Maryland.  —  Maddox  v.  State,  4  Har. 

which  judgment  is  given  is  barred  by  &  J.  (Md.)  539;    Merryman  v.  State,  5 

the   statute,   the    judgment    is    valid.  Har.    &  J.    (Md.)  423;    Chambers  v. 

Keen  v.  Kleckner,  42  Pa.  St.  529.  Chalmc  rs,  4  Gill  &  J.  (Md.)  439. 

1,  Alabama,  —  Thompson  v.  Parker,  Massachusetts.  —  Sawyer  v.    Boston, 

68  Ala.  387;    Espy  V'  Comer,  76  Ala.  144  Mass.  470. 

501;  Garrison  v,  Hawkins  Lumber  Co.,  Michigan,  —  Whitworth  v,  Pelton,  81 

III  Ala.    308;  Brown   v,   Hemphill,  9  Mich.  loi;  Shanks'.  Woodworth, (Mich. 

Port.  (Ala.)  206.  1897)  70  N.  W.  Rep.  140. 

Arkansas,  —  Wilson  v.   Anthony,  19  Mississippi.  —  Wilkinson  v.  Flowers, 

Ark.  16.  37  Miss.  579. 

California,  —  Grattan  v,  Wiggins,  23  Missouri,  —  Boyce  v.  Christy,  47  Mo. 

Cal.  16;    Grant  v.  Burr,  54  Cal.  298;  70;  State  v.  Spencer,  79  Mo.  314;  Wynn 

Kelley  v.  Kriess,  68  Cal.  213;  Lux  v,  v.  Cory,  48  Mo.  346;  Bell  v.  Clark,  30 

Haggin,     69     Cal.     255;     Gilbert    v.  Mo.  App.  224;  Orr  z/.  Rode,  loi  Mo.  387. 

Sleeper,  71  Cal.  290.  Nebraska. — Taylor  v,  Courtnay,  15 

Colorado, — Adams  v.  Tucker,  6  Colo.  Neb.    190;    Atchison,   etc.,    R.    Co.   v, 

App.     393;     Chivington    v.    Colorado  Miller,    16    Neb.    661;    Alexander    v. 

Springs  Co.,  9  Colo.  597;  Jennings  v.  Meyers,  33  Neb.  773;  Scroggin  v,  Na- 

Rickard,  10  Colo.  395.  tional  Lumber  Co.,  41  Neb.  195. 

Connecticut.  —  White     v.    Judson,    2  New  Hampshire,  —  Moore  v.  Phoenix 

Root  (Conn.)  30T.  F.  Ins.  Co.,  64  N.  H.  140. 

Georgia,  —  Parker  v,   Irvin,   47  Gn.  New  Jersey,  —  Ruckman  v.  Decker, 

405;  Small  V,  Cohen,  (Ga.  1897)  29  S.  23  N.  J.  Eq.  283;  Brand  v,  Longstreet, 

E.  Rep.  430.  4  N.  J.  L.  370. 

Idaho.  —  Frantz  v,    Idaho    Artesian  New    York.  —  Sears  v.  Shafer,  6  N. 

Well,  etc.,  Co.,  (Idaho  1896)  46  Pac.  Y.  268;  Brazill  v.  Isham,  12  N.  Y.  9; 

Rep.  1026.  Waltermire  v.  Westover,   14  N.  Y.  16; 

Illinois.  —  Burnap  v.  Wight,   14  111.  Woodard  v,  HcUand  Medicine  Co.,  21 

303;   Gebhart  v.   Adams,   23  111.  397;  Civ.  Pro.  Rep.  (Buffalo  Super.  Ct.)  23; 

Borders  v.  Murphy,  78  111.  81;  Emory  Green  v.  Hauser,    18   Civ.    Pro.    Rep. 

V.  Keighan,  88  111.  482;  Chicago,  etc.,  (Buffalo  Super.    Ct.)    354;     Kaiser  v. 

R.  Co.  V.  Glenncy,  28  111.  App.  364;  Kaiser,    16   Hun  (N.  Y.)  602:    Dezen, 

Com  well  V.  Broom,  34  111.  App.  392;  gremel  v.   Dezengremel,   24  Hun  (N. 

Jockisch  V,  Hardtke,  50  111.  App.  203;  Y.)457;  Rose  v.  Henry,  37  Hun  (N.  Y.) 

Corrigan  v,   Reilly,   64  111.  App.  124;  397;  Waggoner  v.  Jermaine,  3  Den.  (N. 

Hotaling  v.  Huntington,  64  111.  App.  Y.)  306;  Dey  v,  Dunham,  2  Johns.  Ch. 

655;    Barstow  v,   McLachlan,    99    111.  (N.  Y.)  191*.  Baldwin  v,  Martin,  35  N. 

641.  Y.  Super.  Ct.  85;  Tomlinson  v.  Miller, 

loToa.  —  Robinson  v.  Allen,  37  Iowa  7  Abb.  Pr.  N.  S.  (Buffalo  Super.  Ct.) 

37;   Brush  V,  Peterson,  54  Iowa  243;  364:  Bihin  v.  Bihin,  17  Abb.  Pr.  (N.  Y. 

Welch  V,  McGrath.  59  Iowa  519:  Phin-  Supreme  Ct.)  19:  Jackson  v.  Varick,  a 

ney  v,  Donahue,  67  Iowa  192;  Nico-  Wend.  (N.  Y.)  294;  Van  Hook  v.  Whit- 

demus  v.  Young,  90  Iowa  423.  lock,  2  Edw.  Ch.  (N.  Y.)  304,  affirmed  7 

Kentucky,  —  Crutcher  v,    Trabue,   5  Paige  (N.  Y.)  373. 

Dana(Ky.)  82;  Bullet  v.  Stewart,  3  B.  Nofth  Carolina.— Mh^nsoxa  v.  Terry, 

Men.  (Ky.)  115;    Hayden  v.  Stone,  i  109  N.  Car.  8;  Guthrie  v.  Bacon,   107 

Duv.  (Ky.)  399;  Hieronymous  v.  May-  N.  Car.  337;    Randolph  v,  Randolph, 

hall,  I  Bush  (Ky.)  508;  Rankin  v,  Tur-  107  N.  Car.  506. 

181  Volume  XIII. 


TakiBff  AdTantag«  of              LIMIT  A  TIONS.  or  FlMtding  SpMiallr. 

however,  that  the  word  "  pleading "  must  be  here  considered  in 
its  general  and  enlarged  sense,  as  denoting  some  method    of 

Ohio.  —  Vore  v.  Woodford,  29  Ohio  apparent  on  the  face  of  the  pleadings 

St.  245;  Towsley  v.  Moore,  30  Ohio  St.  that  the  action  is  barred.     Backus  v. 

X84.  Clark,  I  Kan.  303;  Parker  v.  Berry,  12 

Oregon,  —  Steamer  Senorita  v,  Sim-  Kan.  351;  Baker  v.  Sears,  2  Kan.  App. 

onds,  I  Oregon  274;  Davis  v.  Davis,  20  617;  Mitchell  v.   Ripley,  5  Kan.  App. 

Oregon  78.  818.     Where,  it  does  so  appear  the  ques- 

Pennsylvftnia.  —  Pieck    v,   Whitaker,  tion  may  properly  be  raised,  without 

103  Pa.  St.  297;  Heath  v.  Page,  48  Pa.  answer  or  demurrer,  by  objecting  to 

St.  142.  the  evidence  and  the  rendition  of  judg- 

Rhode  Island,  —  White   v,  Eddy,   19  ment  and  by  moving  for  a  new  trial. 

R.  I.  108.  Zane   v.   Zane,    5  Kan.   134.     But  the 

South    Carolina, — Coney     v.     Tim-  question   must  in  some   way  be  pre- 

mons,   16    S.    Car.    378;    Cureton    v,  sented  to  the  trial  court,  in  order  to  be 

Stokes,  22  S.  Car.  583.  available  on  appeal.     Baker  v.  Sears, 

Tennessee,  —  Maury     v.     Lewis,     10  2  Kan.   App.  617   [approving  Parker  v, 

Yerg.  (Tenn.)  115;    Carter  v.  Wolfe,  i  Berry,  12   Kan.  351;  Chellis  v.  Coble, 

Heisk.  (Tenn.)  695;    Allen  v.  Word,  6  37  Kan.  558;  Head  v.  Daniels,  38  Kan. 

Humph.  (Tenn.)  284;  Bruce  v,  Baxter,  ij. 

7  Lea  (Tenn.)  477.  Aot  Georgia  1809  Xiut  Be  Pleaded.  — 

Texas,  — Texas,  etc.,  R.  Co.  v.  Com-  Following  the  decisions  of  the  Supreme 

stock,   83  Tex.    537;    Cunningham    v.  Court  of  Georgia,   the  United  States 

Frandtzen,    26  Tex.   34;    Williams  v.  Supreme  Court  holds  that  the  Act  of 

Barnett,  52  Tex.  130;  Horton  v.  Craw-  the  legislature  of  Georgia  of  March  i6« 

ford,  10  Tex.  382;  Hughes  v.  Lane,  25  1869,  which  provided  that  actions  upon 

Tex.  356.  contracts  or  debts  "  which  accrued  prior 

Utah.  —  Leavitt  v,  Oxford,  etc.,  Sil-  to   ist  June,    1865,   and   are   not   now 

ver  Min.  Co.,  3  Utah  265.  barred,  shall  be  brought  by  ist  Janu- 

Virginia,  —  Gibson  v.  Green,  89  Va.  ary,  1870,  or  both  the  right  and  right  of 

524;    Tazewell   v.   Whittle,    13    Gratt.  action   to  enforce  it  shall   be  forever 

(Va.)  329;  Smith  v,  Hutchinson,  78  Va.  barred,"  is  not  a  peremptory  discharge 

683;  Hickman  v.  Stout,  2  Leigh  (Va.)  of  the  debt,  but  is  an  ordinary  statute 

6;  Colvertt'.  Millstead,  5  Leigh  (Va.)  88.  of  limitations,  which  it  was  a  personal 

West     Virginia,  —  Riddle     v,      Mc-  privilege  Of  the  debtor  to  plead,  and 

Ginnis,  22  W.  Va.  253.  which  he  must  plead  to  avail  himself 

Wisconsin,  —  Parker  v,  Kane,  4  Wis.  of  it.     Sanger  v.  Nightingale,  122  U. 

II;  Peck  V.  Cheney,  4  Wis.  249;  Orton  S.  176.     See  also  George  v.  Gardner.  49 

V,  Noonan,  25  Wis.  672;  Lawrence  v,  Ga.  441;  Harris  v.  Gray,  49  Ga.  585. 

Kenney,  32  Wis.  282;  Dudley  v.  Stiles,  Pleadiiig  Hew  Contract  to  Make  Bednoed 

3a  Wis.  371 ;  Tarbox  e^.* Adams  County,  IdmitatioiL  Available.  —  If,  in  an  action 

34    Wis.    558;     Barden    v,    Columbia  on  a  note  which  as  declared  on  would 

County,  33  Wis.  445 ;  Mead  v.  Nelson,  be  barred  in  sixteen  years,  the  defend* 

52  Wis.   402;    Paine  v,  Comstock,  57  ant  desired  to  have  the  court  decide 

Wis.    159;    Lockhart  v,   Fessenich,  58  whether    a     payment    made    thereon 

Wis.  588.  created  a  new  contract  or  new  note  so 

United  States,  —  Whitenack  v,  Phila-  as  to  bring  the  case  within  a  subse- 

delphia,  etc.,  R.  Co.,  57  Fed.  Rep.  901;  quent  statute  reducing  the  limitation  to 

Offutt  V.  Henderson,  2  Cranch  (C.  C.)  ten  years,  he  should  present  the  ques- 

553;    Retzer  v.  Wood,  109  U.  S.  185;  tionby  a  plea  properly  framed;  if  this  is 

Sullivan  v,  Portland,  etc.,  R.  Co.,  94  not  done  it  will  not  be  before  the  court 

U.  S.  807.  on  appeal.     Corn  well  v.  Broom,  34  111. 

England,  —  Harrison  v,  Borwell,   10  App.  391. 

Sim.  382;  Prince  v,  Heylin,  i  Atk.  494;  Pleading  to  Amended  or  SapfpleoMBtid 

Monypenny  v,  Bristow,  2  R.  &  M.  117;  Petition.  —  In  Texas^  where  the  defend- 

Roch  V,  Callen,  12  Jur.  112, 6  Hare  531.  ant  pleads  the  statute  of  limitation  and 

See  also  Sneed  v,  Sneed,   16  Jur.  72;  the  plaintiff  by  an  amended  or  suppto- 

Green  v,  Snead,  30  Beav.  231.  mental  petition  alleges  a  new  promise 

In  KaDisi  the  statute  of  limitations  or  acknowledgment,  the  suit  is  to  be 

must  be  specially  pleaded  unless  it  is  viewed  as  a  new  one,  as  to  which  the 
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pleading,  for  often,  if  the  proper  conditions  exist,  the  defense  is 
raised  by  demurrer.  The  appropriate  use  '  of  plea,  answer,  or 
demurrer  to  take  advantage  of  the  statute  is  treated  in  a  subse- 
quent section.* 

S.  Applicability  of  Bnle  to  Equity  Cases.  —  By  the  great  weight 
of  authority  the  general  rule  that  the  statute  bar  must  be  claimed 
by  the  pleadings  in  some  manner  is  as  applicable  to  suits  in  equity 
as  to  actions  at  law  or  under  the  codes ;  ^  and  this  has  been  con- 
sidered the  proper  practice  although  the  bill  shows  on  its  face  that 
the  time  prescribed  as  a  bar  has  elapsed.'  But  cases  are  not  want- 
ing in  which  it  has  been  held  that  if  it  appears  on  the  face  of  a 
bill  in  equity  that  the  right  of  action  is  barred  by  the  statute,  the 
objection  may  be  taken  at  the  hearing  though  not  insisted  on  by 
plea  or  demurrer  nor  relied  on  in  the  answer.* 

Laehes  and  LimitatioiiB  Dirtingniihed.  —  The  application  of  the  statutes 
of  limitations  to  suits  in  equity  must  be  carefully  distinguished 
from  the  equitable  defense  of  laches,  which,  according  to  the  best 
doctrine,  need  not  be  pleaded.* 

defendant  must  plead  the  statute  if  he  Leigh  (Va.)  88;  Tazewell  v.  Whittle,  13 

desires  to  rely  thereon.     Stoker  v.  Pat-  Gratt.  (Va.)  329;    Gibson  v.  Green,  89 

ton,  (Tex.  Civ.   App.  1896)  35   S.   W.  .  Va.  524. 

Rep.  64;  Erskine  v,  Wilson,  20  Tex.  IVisconsin.  —  Parker  v,  Kane,  4  Wis. 

77,  27  Tex.  117.  II. 

1.  See  infra^  IV.  Raising  Defense  by  England,  —  Prince  v.  Heylin,  i  Atk. 
PUay  Answer f  or  Demurrer,  493. 

2.  Alabama,  —  Thompson  v,  Parker,  The  Beaion  of  the  Bole  that  in  equity 
68  Ala.  388.  the  statute  of  limitations  cannot  be  in- 

Arkansas,  —  Wilson  v.  Anthony,   19  sisted  on  as  a  bar  without  being  relied 

Ark.  16.  on  in  some  form  in  the  pleadings  is 

California.  —  Lux  v.  Haggin,  69  Cal.  that  the  complainant  should  have  no- 

255.  tice  of  the  defense  in  order  that  he  may 

Illinois,  —  Barstow  v.  McLachlan,  99  have  an   opportunity  of   bringing  his 

III.  641;  Borders  v.  Murphy,  78  III.  81.  case  within  the  exceptions  of  the  stat- 

Iowa,  —  Brush  v.  Peterson,  54  Iowa  ute  by  special  replication,  or,  according 

243.  to  modern  practice,  by  an  amendment 

Kentucky.  —  Hayden  v.  Stone,  i  Duv.  of  his  bill,  and  may  not  be  taken  by 

(Ky.)  399;    Jones    ».   Chiles,   4  J.    J.  surprise   at  the  hearing.      Wilson   v. 

Marsh.  (Ky.)  610;  Crutcher  v,  Trabue,  Anthony,  19  Ark.  16. 

5  Dana  (Ky.)  82.  3.  Wilkinson  v.  Flowers,  37  Miss.  579; 

Maine.  —  Lawrence  v,  Rokes,  6z  Me.  Chambers  v,  Chalmers,  4  Gill    &  J. 

38.  (Md.)  439;     Thompson   v.    Parker,   68 

Maryland. — Chambers  v.  Chalmers,  Ala.  388.      See  also  infra,  II.  3«    Bar 

4  Gill  &  J.  (Md.)  439.  Apparent  on  Face  of  Pleadings, 

Mississipfi.  —  Wilkinson  v.  Flowers,  4.  Robinson    v.    Lewis,   Busb.    Eq. 

37  Miss.  579.  (N.  Car.)  58;  Whitfield  v.  Hill,  5  Jones 

New     York,  —  Dey    v.    Dunham,    2  Eq.  (N.  Car.)  316. 

Johns.  Ch.  (N.  Y.)  191;  Van  Hook  «f.  6.  Where  the  defense  of  the  statutes 

Whitlock,   2  Edw.   Ch.    (N.    Y.)    304,  of  limitations  in  equity  is  not  set  up  by 

affirmed  7  Paige  (N.  Y.)  373.  plea  nor  in  the  answer,  the  case  can- 

Tennessee,  —  Bruce  v,  Baxter,  7  Lea  not  be  considered  in  that  aspect,  though 

*enn.)  477;  Carter  v,  Wolfe,  i  Helsk.  it  is  otherwise  where  the  claim  is  stale, 

renn.)695;  Maury  v.  Lewis,  10  Yerg.  and  the  bill  cannot  therefore  be  sup- 

*enn.)ii5.  ported.     Sullivan  v,  Portland,  etc.,  K. 

Virginia.  —  Hickman    v.    Stout,     2  Co.,  94  U.  S.  807.     See  also  Wilson  v. 

Ldgh  (Va.)  6;  Colvert  v.  Millstead,  5  Anthony,  19    Ark.   16;    Riley  v.  Nor- 
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3.  Bar  Apparent  on  Face  of  Pleadings.  —  Even  where  it  is  apparent 
on  the  face  of  the  pleadings  that  the  statutory  period  has  elapsed, 
the  general  rule  is  that  advantage  of  the  bar  must  be  taken  by  the 
pleadings  of  the  party  who  intends  to  rely  on  the  statute.*  But 
there  are  decisions  sustaining  the  contrary  doctrine,  particularly 
in  equity  cases.* 

4.  Under  Oeneral  LNnie.  —  The  statute  of  limitations  cannot, 
according  to  the  general  rule,  be  taken  advantage  of  under  the 
general  issue  or  general  denial.' 

6.  At  Hearing  or  on  TriaL  —  As  a  general  rule,  if  the  statute  be 
not  pleaded,  advantage  cannot  be  taken  of  it  at  the  hearing  or  on 
the  trial.* 

man,  39  Ark.  158;  Tomlinson  e^.  Miller,  Exoeptioiu  to  Thii  Role  will  be  found 

7  Abb.   Pr.   N.  S.  (Buffalo  Super.  Ct.)  noted    in     their     appropriate     places 

364.     See  further  article  Laches,  vol.  throughout  this  article.     See  especially 

12,  p.  828.  infra,  II.  10.  Rule  in  Particular  Cases. 

1.  Thompson  v,  Parker,  68  Ala.  388;  In  an  Action  fbr  Slander,  as  in  other 

Chambers   v,   Chalmers.  4    Gill   &    J.  actions,  the   statute   of  limitations  is 

(Md.)  439;    Wilkinson   v.   Flowers,    37  not  to  be  taken  advantage  of  under  the 

Miss.  579;  State  f'.  Spencer,  79  Mo.  314;  general  issue.      Brand  v,   Longstreet, 

Vore  V.  Woodford,  29  Ohio  St.  245.  4  N.  J.  L.  370. 

The  General  Oljaotion  that  the  com-  Hotioe  of  Defense  Added  to  General  Iwoa. 

plaint  does  not  state  facts  sufficient  to  —  Under  the  rules  of  practice  in  Michi- 

constitute  a  cause  of  action  will   not  gan  a  notice  of  the  defense  of  the  stat^ 

raise   the  defense  of  the   statute,  the  ute  must  be  added  to  the  plea  of  the 

same  not  being  pleaded.     Jennings  v.  general  issue  in  order  that  advantage 

Rickard,  10  Colo.  395.  may  be  taken  of   the  defense.     Whit- 

A  Judgment  ona  Hote  cannot  be  ques-  worth  v.  Pelton,  81  Mich.  loi. 

tioned  on   the    ground  that  the  note  Bpeolal    Plea    and    General    iMne, — 

shows  on  its  face  that  it  is  outlawed,  if  Though  it  is  unnecessary,  the  general 

the    statute    of    limitations    was     not  issue  may,  with  perfect  propriety  and 

pleaded.       Whitworth    v.    Pelton,    81  without  prejudice,  be  put  in  together 

Mich.  98.  with  the  plea  of  the  statute  of  limita- 

8.  Robinson  v,  Lewis,  Busb.  £q.  (N.  tions.     Pegram   v,   Stoltz,  67    N.  Car. 

Car.  58;  Whitfield  v.  Hill,  5  Jones  Eq.  144. 

(N.  Car.  )  316.     See  also  supra,  II.  2.  And  in  South  Carolina  the  plea  of  the 

Applicability  of  Rule  to  Equity  Cases,  statute  is  held  to  be  an  issuable  plea 

In  Xaniai,  since  the  defendant,  by  within  the  rule  of  court,  and  may  be 

failing  to  demur  or  answer  to  a  petition  pleaded  together  with  non  assumpsit  on 

showing  on  its  face  the  bar  of  the  stat-  setting  aside  an   order  for  judgment, 

ute  of  limitations,  does  not  waive  his  Hane  v,  Goodwyn,  i  Brev.  (S.  Car.)  461. 

right   to   raise   the    question   in   some  4.  Dey  v.  Dunham,  2  Johns.  Ch.  (N. 

other  way,  it  is  held  that  the  question  Y.)  191;  Chambers  v.  Chalmers,  4  Gill 

is  properly  raised,  where  the  petition  &  J.  (Md.)  439;  Frantz  v.  Idaho  Arte- 

was  neither  answered  nor  demurred  to,  sian   Well,    etc.,   Co.,   (Idaho  1896)  46 

by  objection  to  the  evidence  and  to  the  Pac.  Rep.  1026. 

rendition  of  any  judgment  and  by  mov-  Correction  of  Failure  to  Plead.  —  The 

ing  for  a  new  trial.     Zane  v,  Zane,  5  failure  to  set  up  adverse  possession  or 

Kan.  134.  the  statute  of  limitations  in  the  answer 

3.  Jockisch  V.  Hardtke,  50  111.  App.  is  not  a  defect  in  matter  of  form  which 

203;  Nicodemus  v.  Young,  90  Iowa  423;  should  be  corrected  by  the  court  upon 

Parker  v.  Berry,  12  Kan.  351;  Bullet  r.  the    trial.       Dezengremel     r.     Dezen- 

Stewart,    3   B.   Mon.  (Ky.)    115;     Bell  gremcl,  24  Hun  (N.  Y.)  457. 

V.  Clark,  30  Mo.  App.  224;  Towsley  v.  Betnlt  of  Pemdtting  Ol^eotion  at  Hear- 

Moore,  30  Ohio  St.  184;  Heath  v.  Page,  ing.  —  To  permit  the  objection  to  be 

48  Pa.   St.    142;    Hughes  v.   Lane,   25  taken  at  the  hearing  when  the  defense 

Tex.  356;  Williams  v.  Barnett,  52  Tex.  of  limitations  has  been  put  upon  other 

130;  Retzer  v.  Wood,  109  U.  S.  185.  grounds  would  at  all  times  enable  the. 
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Imterpotition  liy  Court.  —  It  is  not  for  the  court  to  supply  or  inter- 
pose the  plea  of  limitations  where  the  defendant  has  failed  to 
plead  or  has  waived  the  defense.  * 

8.  By  Instmotions  —  in  General.  —  Since  it  is,  in  general,  necessary 
to  take  express  advantage  of  the  statute  of  limitations,  if  it  be 
not  pleaded  or  taken  advantage  of  an  instruction  that  the  bar  of 
the  statute  has  attached  should  be  denied.* 

Where  Hot  Heoetiary  to  Plead  Statute.  —  But  where  the  defendant  is 
entitled  to  this  defense  without  pleading  it,  it  is  competent 
for  the  court  to  instruct  the  jury  concerning  it.' 

Beqnisites  of  Instmotlons.  —  The  instruction  should  not  be  mislead- 
ing, but  should  be  full  and  clear,  as  in  other  cases.* 

7.  By  Motion  in  Arrest  of  Judgment.  —  In  accordance  with  the 
general  rule  that  if  not  specially  pleaded,  the  benefit  of  the 
statute  is  waived,  it  would  seem  to  be  well  established  that 
the  question  cannot  be  raised   for  the  first  time  upon  motion 

defendant    to    take    the    plaintiff    by  should  be  the  subject  of  an  instruction 

surprise,  and  deprive  him  of  an  oppor-  from  the  court  to  the  jury.     The  court 

tunity  of  vindicating  his  rights.    Cham-  cannot  know  before  the  whole  evidence 

bers    V.  Chalmers,  4  Gill  &  J.  (Md.)  has  been  introduced  whether  the  plain- 

439.  tifif's  claim   has  been    established    or 

Bar  Apparent  on  Face  of  Bill.  —  It  has  not.     Roberts  v.   Singleton,   24  Miss, 

been  held  that  if  it  appears  on  the  face  438. 

of  a  bill  in  equity  that  the  plaintiff's  Ignoring  Defense  of  Limltationa.  —  A 

case  is  barred  by  the  statute  of  limita-  prayer  for  an  instruction  is  defective 

tions,  advantage  may  be  taken  of  such  which    places  the    plaintiff's  right  to 

bar  by  objection  at  the  hearing,  with-  recover  upon  a  single  fact,  and  among 

out  raising  it  by  the  pleadings.     Rob-  other  material  matters  ignores  the  de- 

inson  v.  Lewis,  Busb.  £q.  (N.  Car.)  58;  fense    of    the  statute    of    limitations. 

Whitfield  V.  Hill,  5  Jones  Eq.  (N.  Car.)  Newman  v,  McComas,  43  Md.  70. 

316.     But  this  is  believed  not  to  be  the  4.  Withholding  Part  from  Jury.  —  A 

generally     accepted     doctrine.       See  request  to  submit  to  the  jury  the  ques- 

Chambers  v.   Chalmers,  4  Gill   &  J.  tion  whether  a  sufficient  acknowledg- 

(Md.)  439.     And  see  supra^  II.  2.  Ap-  ment    had    been    made    to  avoid   the 

plicMlityof  Rule  to  Equity  Cases  ;  II.  3.  operation  of  the  statute  is  properly  re- 

Bar  Apparent  on  Face  of  Pleadings,  fused  where  the  request  withholds  from 

1.  Thompson  v,  Parker,  68  Ala.  388;  the  consideration  of  the  iury  the  ques- 
Smith  V,  Hutchinson,  78  Va.  683;  State  tion  whether  there  were  accompanying 
V.  Porter,  48  La.  Ann.  1539;  Hayden  v,  circumstances  in  rebuttal  of  the  pre- 
Stone,  I  Duv.  (Ky.)  399.  sumed  promise  of  payment.     Ennis  v, 

2.  International,  etc.,  R.  Co.  r.  Cook,  Pullman  Palace  Car  Co.,  165  111.  161, 
(Tex.  Civ.  App.  1897)  41  S.  W.  Rep.  affirming  60  111.  App.  398. 

665;  Tramell  v.  Adam,  2  Mo.  156;  Inflnffldent  and  ittsleadlng  Instmetlon. 
Benoist  v.  Darby,  12  Mo.  196;  Riddle  — An  instruction  to  the  jury  that  the 
V,  McGinnis,  22  W.  Va.  253;  Albertson  burden  of  proving  the  cause  of  action 
r.  Terry,  109  N.  Car.  8;  Pegram  v.  barred  by  the  statute  of  limitations  is 
Stoltz,  67  N.  Car.  144.  upon  the  defendant,  and  further  charg- 
Where  a  Foreign  Statnte  Is  Hot  Pleaded  ing  as  to  the  time  when  the  said  statute 
it  is  error  to  base  an  instruction  on  begins  to  run,  is  insufficient  and  mis- 
such  statute.  Palmer  v,  Marshall,  60  leading,  if  not  erroneous,  where  it  does 
111.  289.  not  go  further  and  state  that  the  cause 

8.  Sexton  v.  Aultman,  92  Va.  20.  of  action   would   be   barred,   and   the 
Limitations    by    Administrator    nnder  plaintiff  not  entitled  to  recover,  if  the 

General  Iisim.  —  The  defense  of  the  stat-  suit  was  not  instituted  in  the  time  lim- 
ute  of  limitations,  when  made  by  an  ited  by  law.  Hansbrough  v.  Neal,  94 
administrator  under  the  general  issue,     Va.  722. 
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in  arrest  of  judgment,*  whether  the  cause  of  action  as  stated 
appears  to  be  barred  or  not.* 

8.  Where  Statute  Creates  Absolute  Bar  or  Vests  Title.  —  Where  a 

statute  is  not  a  mere  statute  of  limitations,  but  creates  an  abso- 
lute bar  by  the  lapse  of  a  certain  period  after  which  no  action 
can  be  maintained,  or  where  it  not  only  suspends  the  remedy,  but 
vests  an  absolute  title,  advantage  may  in  general  be  taken  of 
such  statute  without  specially  pleading  it.* 

1.  Cooksey  v,   Kansas  City,  etc.,  R.  held  that,  at  the  trial  of  a  petition  for 

Co.,  17  Mo.  App.  132;  Coudrey  V.  Gil-  the  assessment  of    damages  for  land 

Ham,   60   Mo.    86;    Allen   v.   Word,   6  taken  by  a  city,  under  Mass.  Stat.  1875, 

Humph.  (Tenn.)  284;  Murdockz/.  Hem-  c.  185,  after  a  verdict  for  the  petitioner, 

don,  4  Hen.  &  M.  (Va.)  200.  a  motion  in  arrest  of  judgment  upon 

3.  Allen  v.  Word,  6  Humph.  (Tenn.)  the  ground  that  the  petition  was  not 
284;  Murdock  v.  Herndon,  4  Hen.  &  filed  within  the  time  prescribed  by  the 
M.  (Va.)  200.  In  this  case  it  was  held  statute  cannot  be  sustained  if  the 
that  after  verdict  for  the  plaintiff  on  the  record  fails  to  show  affirmatively  that 
plea  of  nil  debet ^  it  is  no  ground  for  the  petition  was  filed  too  late, 
arresting  judgment  that  the  claim,  as  Form  of  Motion.  —  In  Cooksey  v.  Kan- 
shown  by  the  declaration,  was  barred  sas  City,  etc.,  R.  Co.,  17  Mo.  App.  132, 
by  the  act  of  limitations;  for  it  will  be  the  motion  in  arrest  was  in  part  as  fol- 
intended  that  if  the  act  was  given  in  lows:  '*  Now  comes  the  defendant  and 
evidence,  the  plaintiff  rebutted  it  by  moves  that  the  court  do  arrest  the  judg- 
some  other  evidence  which  avoided  its  ment  herein,  and  for  cause  says  that 
operation.  upon  the  record  said  judgment  is  erro- 

In  Coudrey  «/.  Gilliam,  60M0. 86,  the  neous.  *  *  *  That  the  petition 
court  saidr  '*  It  is  insisted  here  that  the  failed  to  state  facts  sufficient  to  constl- 
petition,  on  its  face,  showed  no  cause  tute  a  cause  of  action.  That  the  peti- 
of  action,  and  that  a  demurrer  would  tion  alleged  facts  showing  that  plaintiff 
have  been  sustained  to  it;  and  that,  had  no  cause  of  action."  Said  the 
although  no  demurrer  was  filed,  the  court:  '*  This  was  not  sufficient.  This 
court,  on  the  motion  in  arrest,  ought  to  question,  we  think,  is  definitely  settled 
have  decided  in  favor  of  defendant,  against  appellant's  contention  in  State 
Under  our  decisions,  the  defense  of  the  v.  Spencer,  79  Mo.  314.  The  Supreme 
statute  of  limitations  may  be  made  by  Court  there  hold  that  even  where 
demurrer,  where  the  statement  of  the  the  statute  creates  an  absolute  bar  to  the 
plaintiff  shows  an  absolute  bar  without  cause  of  action,  and  it  appears  on  the 
exception  (State  v.  Bird,  22  Mo.  473);  face  of  the  petition  that  the  limitation 
but  in  this  case  no  demurrer  was  filed,  has  run,  the  defendant  cannot  raise 
but  the  bar  of  the  statute  was  pleaded  this  question  by  general  demurrer.  He 
in  the  answer,  and  the  answer  denied  must  raise  it,  if  on  demurrer,  by  special 
by  replication,  though  the  replication  demurrer,  specifying  that  particular  de- 
is  not  copied  in  the  record.  NlcNair  v,  feet.  It  must  follow,  logically,  that  the 
Lott,  25  Mo.  182.  Upon  these  plead-  motion  in  arrest,  even  if  it  were  con- 
ings  we  cannot  say  that  the  motion  in  ceded  that  this  defect  could  be  reached 
arrest  should  have  been  sustained,  through  such  a  motion,  being  general 
The  petition  was  very  defective,  but  and  not  specific,  was  not  sufficient  to 
there  was  no  demurrer  to  it."  raise  this  issue.'* 

See,  however,  Theroux  v.  Northern  8.  De  Beauvoir  v,  Owen,  5  Exch. 
Pac.  R.  Co.,  64  Fed.  Rep.  84,  which  166.  See  also  infra^  II.  10.  r.  In 
apparently  holds  that  in  some  jurisdic-  Actions  for  Recovery  of  Property, 
tions  advantage  may  be  taken  of  the  Where  the  Statute  Ii  Abeolute  and  Jnrii- 
statute  of  limitations  by  a  motion  in  dlotional,  it  need  not  be  pleaded  by  the 
arrest  of  judgment  after  verdict,  where  defendant, but  the  defense  should  be  en- 
the  plaintiff  clearly  and  conclusively  tertained  by  the  court  on  motion.  New- 
shows  that  the  cause  of  action  was  in  comb  v.  Steamboat  Clermont,  3  Greene 
fact  barred.  (Iowa)    295    [referring    to    Townsend 

Oondenmatlon  Prooeedingi.  —  In  Saw-  v,  Billerica,  10  Mass.  414;  Needham  v. 

yer  v,  Boston,   144  Mass.  470,  it  was  Newton,    la     Mass.     453;     Hallowell 
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9.  Where  No  Opportunity  to  Plead  Exists  or  Pleadings  Not  Bequired* 

—  The  rule  which  requires  a  party  to  plead  the  statute  of  limita- 
tions in  order  to  avail  himself  of  its  benefits  must  be  limited  to 
cases  in  which,  according  to  the  rules  of  pleading  prescribed  by 
law,  he  has  an  opportunity  so  to  plead.* 

10.  Bnle  in  Particular  Cases  —  a.  In  Bar  of  Appeal  or  Writ 
OF  Error.  —  The  defense  of  the  statute  of  limitations  in  bar  of 
an  appeal  or  writ  of  error  must  be  pleaded.* 

b.  In  Actions  of  Debt,  Assumpsit,  Trover,  or  Detinue. 

—  In  an  action  of  debt,  assumpsit,  or  trover,  it  is  the  rule  that 
under  the  general  issue  the  statute  of  limitations  cariot  be  given 

V.  Harwich,  14  Mass.  186].     See  Ives  the  plaintiff,  having  no  opportunity  to 

V.  Beech,  2  Root  (Conn.)  125.  plead  the  statute  of  limitations  in  bar 

iietion  on  Jvitioe's  Bond  whon  Kade  of  the  title  so  set  up,  may  show,  in  re- 

▼oid  by  Statute.  —  The  statute  oiJllinois  ply  to  the  defendant's  proof,  any  facts 

making  bonds  of  justices  of  the  peace  which  will  avoid  and  defeat  the  title 

inoperative  and   void   after  a  certain  proved    by    the  defendant,    and   may 

time,  while  in  the  nature  of  the  statute  therefore  show  that  the  title  under  his 

of  limitations,  yet  is  not  a  statute  of  tax  deed  is  barred  and  defeated  by  the 

that  character,  as  the,term  is  ordinarily  actual  possession  of  the  lands  covered 

used  and  applied.     This  defense  may  by  the  tax  deed  by  the  original  owner, 

be  availed  of  in  an  action  of  debt  upon  for  a  greater  part  of  the  time  during 

the  justice's  official  bond,  without  being  the  nine  months  immediately  following 

specially  pleaded.     People  v,  Herr,  81  the  recording  of  such  tax  deed. 

111.     125,     distinguishing    Gebhart    v.  SefiBrenee  of  Claim  Against  CommiHion- 

Adams,  23  111.  397.  ors.  —  In  re  Lafayette  Place,  (Supreme 

Statntozy  Titlo  Independent  of  Limita-  Ct.)  7  N.  Y.  Supp.  476.  Commissioners 
tions. —  Where  the  defendant  in  a  suit  of  estimate  and  assessment  having 
to  set  aside  a  deed  which  constitutes  been  appointed  in  the  matter  of  the  ex- 
his  color  of  title  to  certain  land  relies  tension  of  a  street,  the  resolution  of  the 
on  the  statutory  title  created  by  posses-  city  council  under  which  they  acted 
ston  for  seven  years  and  payment  of  was  rescinded  before  the  commission- 
taxes  on  the  land,  under  color  of  title,  ers  had  concluded  their  labors.  No 
it  is  not  necessary  that  he  should  plead  claim  for  compensation  was  presented 
laches  or  the  statute  of  limitations,  by  them  until  after  the  time  limited  to 
Coward  t/.  Coward,  148  111.  268.  bring  an   action   therefor.       On    then 

Statute  Vesting  Title  Abiolately.  —  The  presenting  their  claim,  they  moved  for 

statute  of  Pennsylvania  of  1856  is  not  a  reference  to  have  proof  taken.     The 

eimply  a    statute  of  limitations,   but  court  held  that  since  by  Code  Civ.  Pro. 

after  a  prescribed  time  vests  title  to  N.  Y.,  §  413.  the  statute  of  limitations 

land     absolutely.       It     need    not    be  can  be  availed  of  only  by  answer,  and 

pleaded.   Way  v,  Hooton,  156  Pa.  St.  8.  since  also  in  this  proceeding  the  objec- 

Stotate  Bazzing  Salt  to  Invalidate  tion  could  not  be  made  by  answer,  the 
Tax  Titles.  —  Code  Miss.  1871,  §  1709,  order  of  reference  should  be  granted, 
providing  that  *'  no  suit  shall  be  com-  with  a  proviso,  however,  that  the  right 
menced  in  any  court  of  this  state  to  in-  of  the  city  subsequently  to  plead  the 
validate  any  tax  titles  to  lands  after  limitations  should  not  be  affected, 
three  years  from  the  time  said  land  2.  Parker  v,  Johnson,  47  Miss.  632; 
was  sold  for  taxes,"  is  always  available  Hendricks  v,  Pugh,  57  Miss.  157. 
where  the  facts  make  it  applicable.  It  In  Colorado  the  statute  may  be  taken 
is  not  a  mere  statute  of  limitations,  to  advantage  of  in  the  Supreme  Court  by 
be  pleaded  to  be  made  available,  but  motion  to  dismiss  the  writ  of  error,  sub- 
heals  unasked.  Cole  v.  Coon,  70  Miss,  ject  to  being  controverted  by  showing 
634.  that  the  case  is  within  the  exceptions 

1.  Dreutzer  v.  Baker,  60  Wis.  179,  in  of  the  statute.     But  to  be  available  as 

which  case  it  was  held  that  when  the  a  defense  the  statute  must  be  interposed 

defendant  pleads  title  in  himself  as  a  in  some  appropriate  form,  and  in  apt 

defense  to  an  action  of  trespass  to  land,  time,  that  is,  at  a  preliminary  stage  of 
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in  evidence;  a  special  plea  is  necessary  .to  raise  the  defense.* 
But  in  an  action  of  detinue  the  rule  is  different,  and  the  statute 
is  available  under  the  plea  of  non  detinet,^ 

c.  In  Actions  for  Recovery  of  Property  —  in  ovnmi. — 

In  suits  for  the  recovery  of  property,  or  in  trials  of  the  right 
or  title  thereto,  the  statutes  of  limitations  may  in  some  cases  be 
given  in  evidence  under  the  general  issue,*  while  in  other  cases 
the  defense  must  be  specially  pleaded.* 

the  proceeding  and  before  issue  joined  ant    such    a  title   to  the   property  as 

upon  the  merits.     Haley  v.  Elliott,  20  enables  him  to  maintain  his  defense 

Colo.  109.  under  the    general  issue,   and  would 

In  niinoii  and  New  Jettuj  a  motion  to  even  enable  him  to  maintain  an  action 

dismiss  the   writ  of  error  is  not  the  for  the  property.     Layne  v.  Norris,  16 

f>roper  way  to  interpose  this  defense.  Gratt.  (Va.)  236;  Spots  wood  v.  Daud- 

t  must  be  relied  on  by  plea.     Burnap  ridge,  4  Hen.  &  M.  (Va.)  139;  Elam  v, 

c  Wight,  14  111.  303;  Peer  z/.  Cookerow,  Bass,    4    Munf.   (Va  ;    301;    Garland 

13  N.  J.  Eq.  136.  V.  Enos,  4   Munf.  (Va.)  504;  Smart  r. 
I.  Debt.  —  Gardner     v.     Lindo,      i  Johnson,  3  J.  J.  Marsh.  (Ky.)  373.     See 

Cranch  (C.  C.)  78;  Mclver  ^.  Moore,  also  Shelby  v,  Guy,  11  Wheat.  (U.  S.) 

I  Cranch  (C.  C.)  90;  Smart  v.  Baugh,  3  371. 

J.  J.  Marsh.  (Ky.)  363.     See  also  Davis  In  Trials  of  the  Bight  of  Ftoperty  Levied 

V,  Shoemaker,  i  Rawle  (Pa.)  135.  on  by  Execution,  the  benefit  of  the  stat 

Aisnmpsit.  —  Neale    v.      Walker,     i  ute  of  limitations  may  be  claimed  with- 

Cranch  (C.  C.)  57;  Smart  v.  Baugh,  3  out  pleading  it,  there  being  no  formal 

J.  J.  Marsh.  (Ky.)  363;  Robbinsz;.  Har-  pleadings  in  such  cases.     Reynolds  v, 

vey,  5  Conn.  335.     See  also  Young  :-.  X^nsford,  16  Tex.  286. 

Rummell,  2  Hill  (N.  Y.)  478,  and  the  SUtnte  Verting  Title  to  Ftoperty.— 

cases  there  cited.  The  Act  of  Pennsylvania  of  1856  is  not 

Unless  Specified  as  a  Ground  of  De-  merely  a  statute  of  limitations,  but  is  a. 

fense^  a  defendant  in  Maine  cannot  in-  statute  of  repose,  and  was  planned  to 

voke  the  statute  under  the  general  issue  assure  the  people  greater  certainty  of 

in  assumpsit.     Longfellow  v,  Longfel-  title  and  to  make  them  more  secure  in 

low,  54  Me.  240.  the  enjoyment  oL  real  estate.     It  affects 

Trover,  —  Jones  v.  Dugan,  i  McCord  not  only  the  remedy,  but  vests  absolute. 

L.  (S.  Car.)  429;  Pemberton  v.  Smith,  title  after  the  lapse  of  the  statutory 

3  Head  (Tenn.)  18.  period,  and  it  is  therefore  not  necessary 

8.  Traun  v,  Keiffer,  31  Ala.  136;  Lay  to  plead  it  specially.     Way  v,  Hooton, 

V,  Lawson,  23  Ala.  377;  Smart  t/.  John-  156  Pa.  St.  8.     See  Kenyon  v.  Stewart, 

son,  3  J.  J.  Marsh.  (Ky.)  373;  Smart?'.  44  Pa.   St.   179;  Hegarty*s  Appeal,  75. 

Baugh,  3  J.  J.  Marsh.  (Ky.)  363;  Elam  Pa.  St.  503;  Cochran  ».  Young,  104  Pa. 

V,  Bass,  4  Munf.  (Va.)  301;  Spots  wood  St.  333;  Warfield  v.  Fox,  53  Pa.  St.  382; 

t'.  Dandridge,  4  Hen.  &  M.  (Va.)  139;  McCort's  Appeal,  98  Pa.  St.  33;  Christy 

Layne  v,  Norris,   16  Gratt.  (Va.)  236;  v.   Sill,   95   Pa.   St.   380;    Douglass  v. 

Shelby  v.  Guy,  11  Wheat.  (U.  S).  371.  Lucas,  63  Pa.  St.  12. 

As  to  Aotioni  for  the  Beoovery  of  Prop-  4.  Where  Pleadings  Bo  Not  Show  Bar.  — 

erty  generally,  see  the  next  succeeding  In  Kansas^  where  the  pleadings  in  an 

section.  action  to  recover  real  estate  do  not  show 

8.  Action  for  Beoovery  of  Beal Estate.  —  on  their  face  that  the  cause  of  action  or 

The  statute  of  limitations,  or  any  other  relief  sought  is  barred  by  the  statutes 

legal  or  equitable  defense,  can  be  given  of  limitations,  said  statutes   must  be 

in  evidence  under  the  general  denial,  specially  pleaded.     Chellis  v.  Coble,  37 

without    pleading  it  specially,    in   an  Kan.  558. 

action  for  the  recovery  of  real  estate.  Trespass  to  Try  Title.  —  In  Texas,  in 

Acts  Ir.d.  1855,  p.  57.     Vail  v,  Halton,  trespass  to  try  title  the  defense  of  limi- 

14  Ind.  345.  tations  must  be  specially  pleaded  as  in 
Action  for  BeooTory  of  Personal  Prop-  other  actions.     Williams  v,  Barneti,  5a 

erty.  —  Whenever  the  act  of  limitations  Tex.  130;  Horton  v.  Crawford,  10  Tex. 

would  be  a  bar  to  an  action  for  per-  382;  Hughes  v.  Lane,  25  Tex.  356.     In 

sonal  property,  it  gives  to  the  defend-  such  case  a  defendant  who  relies  upoa 

188  Volume  XIII. 


TiUBg  AdTantag*  of              LIMITA  TIONS,              or  PloAding  SpeoiaUy. 

Qootmont.  —  In  ejectment  it  is  generally  unnecessary  and  some- 
times improper  to  plead  the  statute  specially,  advantage  being 

taken   of  it   under  the  general  issue.*      Sometimes,   however, 
because  of  a  statute  or  rule  of  practice,  or  on  account  of  the 

aspect  assumed  by  the  case,  it  is  necessary  to  raise  the  bar  in  this 
proceeding  by  special  plea.* 

the  title  of  his  vendor  by  bis  three  386,  art.  3.  it  is  held  that  in  an  action 

years*  possession  under  color  of  title,  of  ejectment  where  the  general  issue  is 

disconnected  from  the  defendant's  own  pleaded,  special  pleas  setting   up  the 

possession,  must  plead  it  in  that  form  lapse  of  the  prescribed  time  are  nulli- 

80  as  to  give  notice  of  it.     Cunningham  ties,   inasmuch  as  the  statute  aUows 

V.  Frandtzen,  26  Tex.  34.  only  the  general  issue  to  be  pleaded^ 

Aetlon  to  dniot  Title. —  In  lowa^  in  an  and  it  is  therefore  not  error  to  goto 

action  in  chancery  to  quiet  title  to  cer-  trial  without  disposing  of  such  special 

tain  land,  the  defendant  claimed  the  pleas.     Hutto  v,   Thornton,  44  Miss, 

right   to  redeem  the  mortgage  under  166. 

which  the  plaintiff  claimed.      It  was  8.  In  Colorado,  formerly,  the  defense 

held  that  the  plaintiff  could  not  invoke  of  the  statute  of  limitations  to  an  action 

the  statute  of  limitations  to  protect  his  of  ejectment  could  be  raised  only  under 

title  to  the  land  against  the  defendant's  the  general   issue,   but  by  the  subse- 

right  of  redemption,   unless    he    had  quent  practice  prescribed  by  the  code 

pleaded  the  statute.     Brush  v.  Peter-  such  defense  must  be  specially  pleaded 

son,  54  Iowa  243.  in    an    ejectment    as    well    as    other 

In  Nicodemus  v.  Young,  90  Iowa  423,  actions,  or  it  will  be  waived.     Chiving- 

the  plaintiff  alleged  absolute  ownership  ton  v,  Colorado  Springs  Co.,  9  Colo, 

of  the  land,  the  foundation  of  which  597. 

was  shown  to  be  a  tax  deed.  The  an-  In  CSallftnni*,  where  a  party  desires  to 
swer  averred  the  avoidance  of  the  tax  avail  himself  of  the  statute  which  pro- 
sale  on  the  ground  of  irregularity.  It  vides  that  no  action  for  the  recovery  of 
was  held  that  the  implied  general  de-  any  estate  sold  by  an  executor  or  ad- 
sial  by  the  plaintiff  simply  made  an  ministrator  shall  be  maintained  by  any 
issue  00  the  irregularity  of  the  sale,  heir  or  other  person  claiming  under  the 
under  which  he  could  not  avail  himself  deceased  testator  or  intestate,  unless  it 
of  the  limitation  prescribed  by  Code  of  be  commenced  within  three  years  next 
Iowa  g  902,  such  limitation  not  having  after  the  sale,  he  must  plead  it.  The 
been  pleaded.  objection  that  the  action  of  ejectment 

I.  lUiHois,  —  Emory  v,  Keighan,  88  is  barred  cannot  be  taken  to  the  admis- 

111.  482;  Pollock  V.  Maison,  41  111.  517.  sibility  of  evidence  when  the  statute 

Mississippi.  —  Hutto  v.  Thornton,  44  has  not  been  pleaded.     Meeks  v.  Hahn, 

Miss.  166;  Bell  V.  Coats,  56  Miss.  776.  20  Cal.  620. 

Missouri,  —  Nelson  v,  Brodhack,  44  In  Wliooniin  the  statute  of  limitations 

Mo.   596;    Fairbanks  tr.  Long,  91  Mo.  in  actions  of  ejectment  must  be  pleaded 

628;    Stocker    v.   Green,   94  Mo.   280;  or  set  up  by  answer  as  in  other  actions. 

Hill  V,  Atterbury,  88  Mo.  118;  Bird  v,  Onon  v.  hfoonan,  25  Wis.  672;  Lain  v. 

Sellers,  113  Mo.  580.  Shepardson,  23  Wis.  224;    Morgan  v, 

Pennsylvania,  —  Heath    v.   Page,  48  Bishop,  56  Wi».  284;    Paine  v.  Com* 

Pa.  St.   142;   Way  v.  Hooton,  156  Pa.  stock,  57  Wis.   159;  Lawrence  v,   Ken- 

St.  8,  ney,  32  Wis.  282. 

Bar  Vesting  Bight  of  PoMsirion.  —  The  Distinetion  Between  Suspension  of  Bern- 

defendant  need   not  plead  the  act  of  edy  and  Vesting  of  Title.  —  In  Nelson  v, 

limitation  in  bar  of  an  ejectment,  be-  Brodhack,  44  Mo.  596,11  was  said:  '*  In 

cause  the  bar  which   takes  away  the  ejectment   the   plea  of  the  statute  of 

plaintiff's  right  of  entry  vests  the  right  limitations  is  not  required  in  order  to 

of  possession  in  the  defendant,  and  this  entitle   the  defendant  to  its  benefits. 

right  he  may  give  in  evidence  under  The    plaintiff    alleges   that   he   is   the 

the  general  issue.     Coleson  v.  Blanton,  owner,  and  is  lawfully  entitled  to  the 

3  Hayw.  (Tenn.)  152.     See  Nelson  v.  possession,  and  that  defendant  unlaw- 

Brodhack,  44  Mo.  596.  fully  holds   it  from   him.     These  are 

Propriety  of  Speoial  Pleas  with  Qoneral  affirmative  facts  which,  if  denied,  he 

—  Under    Rev.  Code   Mississippi  must  prove.     He  must  show  such  title 
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d.  In  Actions  for  Official  Liability.  —  In  actions  against 

a  sheriflf  for  an  escape  or  for  official  liability  incurred,  or  on  his 
bond,  the  practice  in  some  cases  is  to  plead  the  statute  specially, 
while  in  others  such  practice  is  not  followed.* 

e.  Counterclaim  and  Set-off — conntoroiaim.  —  In  order  to 

render  the  statute  of  limitations  a  bar  to  a  counterclaim  set  up» 
it  is  necessary  in  some  states  to  plead  the  statute  in  reply ;  in 
others  this  is  not  requisite.* 

8ot-ofE:  —  To  a  plea  of  set-off,  the  plaintiff  is  generally  at  liberty 
to  reply  the  statute  of  limitations.*  Whether  it  is  necessary 
specially  to  reply  the  statute  to  a  plea  of  set-off  depends  on  the 

in  himself  as  should  give  him  posses-  done  in  Knowlton  Tp.  v.  Read,   ii  N. 

sion.      If  the  defendant  is  the  lawful  J.  L.  320. 

owner,  the  plaintiff  fails  and  fails  upon  8.  In  California,  if,  in  an  action  for 
the  issue  he  tenders.  It  is  not  neces-  money,  the  defendant  in  his  answer 
sary  for  the  defendant  to  set  up,  by  way  sets  up  a  counterclaim  which  is  barred 
of  answer,  title  in  himself  or  any  one  by  the  statute  of  limitations,  the  plain- 
else;  it  is  involved  in  his  denial  of  the  tiff,  under  the  provisions  of  the  Prac- 
plaintiff's  right.  But  if  the  defendant  tice  Act,  is  considered  to  have  pleaded 
wishes  to  avail  himself  of  any  facts  that  the  statute  by  way  of  replication.  Cur- 
do  not  amount  to  such  denial,  as.  for  in-  tiss  v,  Sprague,  49  Cal.  301. 
stance,  that  the  plaintiff's  remedy  is  In  Xisioiiri,  if  it  appears  on  the  face 
suspended  by  adverse  possession  of  of  an  answer  setting  up  a  counterclaim 
defendant,  if  such  distinction  can  be  that  the  demand  asserted  against  the 
made,  he  must  plead  it.  The  necessity,  plaintiff  was,  at  the  time  it  was 
then,  of  pleading  the  statute  of  limita-  pleaded,  barred  by  the  statute  of  lim- 
tions  depends  upon  its  effect,  whether  itations,  advantage  may  be  taken  of 
it  merely  suspends  the  remedy  or  vests  the  statute  by  demurrer.  Sl  Louis 
in  the  defendant  the  absolute  title  to  Gas-Light  Co.  v,  St.  Louis,  11  Mo. 
the  property.     If  the  latter,  there  is  no  App.  55. 

more    necessity  of   pleading  it    than  ItL  New  York,  in  order  to  bar  a  coun- 

diough  he  held  the  plaintiff's  title."  terclaim  the  statute  must  generally  be 

1.  AetioB  for  Eioape.  —  In  New  York^  pleaded  by  reply.     Williams  v,  Willis, 

however  the  rule  may  be  in  an  action  15  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 

for  a  voluntary  escape,  in  one  for  a  11. 

negligent  eseape  the  statute  must  be  In  the  City  Court  of  Albany  yXi^  ^^^A- 

pleaded.     Fairchild  v.  Case,  24  Wend,  ings  are  the  same  as  in  courts  of  jus- 

(N.  Y.)  383.  tices  of  the  peace,  and  therefore  in  such 

Afltion  for  OAeial  Liability  Ineorred.  —  court  the  plaintiff  will  not  be  obliged  to 
In  Missouri  it  has  been  held,  in  an  plead  the  statute  of  limitations  to  the 
action  against  a  sheriff  for  a  liability  defendant's  counterclaim,  but  is  en- 
incurred  by  the  doing  or  remission  of  titled  to  raise  it  on  the  trial.  Moore  v, 
an  official  act  or  duty,  that  the  statute  Williams,  (Albany  City  Ct.)  26  N.  Y. 
of  limitations.  Rev.  Code,  1855,  art.  2,  Supp.  766. 

g  4,   p.    1048.   may  be  set  up  by  the  8.  Pleading  Period  at  WUoh  Bar  At- 

sberiff  without  being  specially  pleaded,  taohed.  —  In  pleading  the  statute  of  lim- 

Such  a  proceeding  being  a  summary  itations  to  a  counterclaim,  it  must  be 

proceeding  bv    motion,   in   which   no  shown  that  the  bar  of  the  statute  had 

form  of  pleading  is  prescribed,  it  could  matured   when   the  original  suit  was 

not  be  required  that  the  act  of  limita-  commenced,  and  it  is  not  sufficient  to 

tion  should  be  formally  pleaded.  Mitch-  aver  a  bar  when  the  counterclaim  was 

ell  V,  Fulbright,  32  Mo.  551.  filed.     Eve  v.  Louis,  01  Ind.457;  Banks 

Suit  upon  Bond.  —  In  New  Jersey  it  is  v,  Coyle,  2  A.   K.   Marsh.  (Ky.)  564; 

said  that  in  suits  upon  sheriff's  bonds  Harwell  v.  Steel,  17  Ala.  372. 

the  statute  has  always  been  pleaded  as  Both  Original  Claim  and  Set-off  Barred. 

a  statute  of  limitations.    WestHoboken  — The  plaintiff  may  reply  the  statute 

V.   Syms,   49  N.  J.  L.  546.     This  was  of  limitations  to  an  account  pleaded  as 
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particular  practice  adopted  and  the  manner  in  which  the  set-off  is 
pleaded  or  tried,* 

/.  Creditors'  Bills  —  in  OmtnO.  —  Where  the  defendant  in  a 
creditors'  bill  by  his  answer  in  any  manner  contests  the  complain- 
ant's claim  without  relying  on  the  statute  of  limitations,  he  can- 
not be  permitted  to  resort  to  that   defense  after  having  thus 

a   set-off,  notwithstanding    the  daim  verse  possession,  when  payment  and 
sued  on  is  obnoxious  to  the  same  de-  set-off  with  leave  are  pleaded,  and  the 
fense,  which  the   defendant  omits  or  defendant  has  gone  to  trial  without  de- 
neglects  to  plead.    Shaw  v,  Yarbrough,  manding  a  replication  to  his  plea  of 
3  Ala.  588.  set-off,  the  defense  to  the  set-off  is  left 
Avalikbility  of  Paymants  to  Bednoa  Sot-  at  large,  and  the  plaintiff  ma^  avail 
off   nodar   Beplkatlon   of    Statute.  —  A  himself  of  the  statute  of  limitations 
plaintiff,  under  a  replication  of  the  stat-  or  any  other  defense.    Coulter  v.  Rep- 
ute to  a  plea  of  set-off,  could  not,  on  plier,  15  Pa.  St.  208. 
the  trial,  reduce  the  amount  of  the  set-  Virginia —  Set-^ff  by  Formal  Plea  or 
off  by  showing  payment  of  part,  before  by  Notice,  —  In    Virginia  a  defendant 
the  statute  15  «  16  Vict.,  c.  76,  §  75;  a  may  make  the  defense  of  set-off,  other 
payment  of  part  ought  to  have  been  re-  than   the  equitable  set-off  under  the 
plied.    Moore  v.  Wood,  2  M.  &  Rob.  407.  code,  %  3299,  either  by  a  formal  plea 
But  where   the  plea  of  set-off  stated  or  by  a  notice  of  the  set-off,  accompa- 
that  the  plaintiff  made  his  promissory  nied  by  an  account  of  set-offs.     If  the 
note  payable  to  C,  which  was  duly  in-  defense  be  by  plea  the  plaintiff  must  re- 
dorsed  and  delivered  to  the  defendant  ply  the  statute  of  limitations  specially; 
at  C.'s  death,  by  his  administrator,  and  but  if  the  defense  be  by  notice  there 
Was  unpaid,  a  replication  that  the  sup-  can  be  no  replication,  and  the  act  of 
posed  cause  of  set-off  on  the  note  did  limitations  may  be  relied  on  in  evi- 
not  accrue  to  the  defendant  within  six  dence  without  further  pleading.     Sex- 
years  was  held  to  admit  not  only  the  ton  v.  Aultman,  92  Va.  20;  Trimyer  v, 
making  of  the  note,  but  the  indorse-  Pollard,  5  Gratt.  O^a.)  460. 
ment  of  it  to  the  defendant  by  C.'s  ad-  PUa     of    Equitable      Set-off.  —  The 
ministrator,  and  the  defendant  might  general  rule  that  the  statute  of  limita* 
therefore  avail  himself  of  memoranda  Sons  must  be  specially  pleaded  has  no 
of  the  payment  of  interest  written  on  application  to  a  plea  of  equitable  set-off 
the  note  by  C.  (before  the  statute  9  under  Code  Va.,   §  3299.      The  onlv 
George  IV.,  c.  14),  to  bar  the  statute  of  replication   which   is  allowed  to  sucir 
limitations.    Gale  v.  Capern,  i  Ad.  &  plea  under  section   3300  is  a  general 
El.  102,  28  E.  C.  L.  46,  3  N.  &  M.  863.  replication,  and  under  that  replication 
1.  Hew  Tork  —  Set-off  Hot  a  Counter-  the  statute  of  limitations  may  be  relied 
elaiiB.  —  In  this  state,  where  the  set-off  on.     Sexton  v.  Aultman,  92  Va.  20. 
does  not  constitute  ji  counterclaim  as  England.  —  In  England  it  is  held  that 
defined  by  the  code,  no  reply  setting  up  the  statute  must  be  replied  specially  to 
the  statute  of  limitations  is  necessary,  a  plea  of  set-off,  and  cannot  be  taken 
It  is  therefore  competent  on  a  reference  advantage  of  under  a  general  replica- 
to  reject  a  set-off  on  the  ground  that  it  tion  of  nil  debet.    Chappie  v,  Durston, 
was  barred  by  the  sutute  of  limita-  i   C.   &  J.    i.     And  in  an  action  for 
tions.    though    the  plaintiff    had    not  goods  bargained  and  sold  where  the 

f  leaded  the  statute  in  reply.     Mann  v.  defendant  pleaded  a  set-off,  the  particu- 

^almer,  2  Keyes  (N.  Y.)  177,  3  Abb.  lars  of  which  had  not  been  delivered 

App.  Dec.  (N.  Y.)  162.  until  after  joinder  of  Issue,  the  judge 

Pennsylvania  —  Setoff  Given  in  Evi^  considered  that  he  had  no  power  to 

dence.  —  In  a  case  of  adverse  possession  allow  the  plaintiff  at  the  trial  to  reply 

where  a  set-off  is  given  in  evidence  b^  the  statute  of  limitations  to  the  plea  of 

the  defendant,  the  plaintiff  may  avail  set-off.     Brancker  v.  Crozier,  16  L.  T. 

himself  of  the  statute  of  limitations  N.  S.  391. 

without  pleading  the  statute  in  any  BepUoation    Stating    When   Oanao    of 
way.      Levering    v.     Rittenhouse,    4    Aotion  Aoomed.  —  Both  at  common  law 

Whart.  (Pa.)  130.  and  under  Pub.   Stat.   R.   I.,   c.   212, 

Failure    to    Demand  Replication.  —  §  14,  a  plaintiff  setting  up  the  statute 

Under  the  Pennsylvania  statute  of  ad-  of  limitations  to  bar  a  plea  of  set-off 
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tacitly  waived  it.*  He  must  put  in  the  plea  or  rely  upon  the 
defense  in  due  season,  and  if  he  does  not  do  this  at  the  proper 
stage,  or  impliedly  waives  the  defense,  he  cannot  afterwards  have 
recourse  to  it ;  but  no  statement,  report,  or  act  of  an  auditor  can 
affect  the  rights  or  interests  of  a  party  plaintiff  or  defendant, 
claimant  or  opponent,  and  upon  this  ground  it  has  always  been 
held  that  the  statute  of  limitations  may  be  presented  at  any  time 
after  the  claim  has  been  filed  or  brought  before  the  court,  either 
before  the  case  has  gone  to  the  auditor  or  after  he  has  made  a 
report  on  it,  or  by  way  of  exception  to  an  account  allowing  it.* 

Babfloqaent  Claimanu.  —  Any  creditor  not  named  as  complainant  in 
the  bill  may  come  in  after  the  institution  of  the  suit  and  make 
himself  a  party  thereto,  by  simply  filing  the  voucher  of  his  claim 
with  the  clerk,  the  statute  of  limitations  running  down  to  the 
time  of  filing.  To  a  claim  thus  filed  any  party  interested  in  con- 
testing it  may  rely  upon  limitations  in  the  same  summary  and 
informal  manner  in  which  the  claim  itself  was  presented,  by  a 
short  note  in  any  form,  without  oath,  stating  in  substance  that 
he  relies  upon  the  bar  of  the  statute,*  and  this  may  be  done  at 

must  reply  specially  that  the  defend-  objection  that  it  was  not  taken  in  the 

ant's  cause  of  action   did   not  accrue  answer.     Berry  v,  Pierscn,  i  Gill  (Md.) 

within  six  years  next  before  the  com-  234. 

mencement  of  the  suit.    A  replication  WhereSUtntoIfConolvfiToBarto  Aner- 

stating  that  the  defendant's  cause  of  tlon  of  Claim.  —  Act  Pa.  April  27,  1855 

action  did  not  accrue  within  six  years  (P.   L.  369),  is  a  conclusive  bar  to  the 

next  before  the  pleading  thereof  is  bad  assertion  of  a  charge  upon  real  estate, 

on  demurrer.     Heath  v,  Doyle,  18  R.  I.  unless     the     person     claiming    such 

952,  charge  or  lien  can  show  a  claim  or  de- 

1.  Welch  V,  Stewart,  a  Bland  (Md.)  mand  of  payment  made  by  him  on  the 

37;    Strike's  Case,   i  Bland  (Md.)  57;  owner  of  such  real  estate,  or  acknowl- 

McMechen  v.  Chase,  i  Bland  (Md.)  57,  edgment  of    its  existence  within   the 

note  m;  Williams  v.  Banks,  19  Md.  36;  statutory  period  of  twenty-one  years. 

Hall  V,  Ridgely,  33  Md.  311.  The  burden  of  proof  is  on  the  person 

A  Debtor  Is  Not  Bound  to  Plead  the  making  the  claim.     It  is  not  necessary 

Statute  against  one  in  favor  of  his  other  to  plead  this  act;  it  is  a  defense  under 

creditor.     Christie  v,  Bridgman,  51  N.  the  general  issue,  and  may  be  set  up 

I.  Eq.  331;  Manchester  v,  Tibbetts,  121  before  an  auditor  when  no  formal  plead- 

N.  Y.  21Q.  ings  are    provided   for.       Unless    the 

Szeeption  to  Seport  Where  Answer  Does  claimant  proves  a  formal  demand  or 

Vot  Bet  Vp  Defense  —  Amendment.  —  The  explicit  acknowledgment  of  the  exist- 

failure  of  the  answer  to  a  creditor's  bill  ence  of  the  lien  within  the  time  limited, 

to  set  up  limitations  being  a  waiver  of  the  act  extinguishes  the  claim.     Bell's 

that  defense,  it  cannot  afterwards  be  Appeal,  22  W.  N.  C.  (Pa.)  471. 

relied  on  by  way  of  exception  to  the  Ileading  Statute  on  Bemand  of  Oase. — 

auditor's  report;  and  it  is  too  late  after  Where,  on  a  creditor's  bill,  a  claim  has 

filing  such  exception  to  amend  the  an-  been  allowed  by  the  Court  of  Appeals, 

swer  so  as  to  incorporate  therewith  the  and  the  cause   remanded   for  further 

plea    of    the    statute     of    limitations,  proceedings,  it  is  too  late  to  plead  to 

brendel  v,  Strobel,  25  Md.  395.  such  claim,  for  the  first  time,  the  stat- 

Szoeption  Where  Claim  Not  Made  in  ute  of  limitations.     Williams  v.  Banks. 

Bill.  —  Where  a  bill  gives  a  defendant  19  Md.  23. 

no  intimation  that  any  claim  will  be  2.  Welch  v.  Stewart,  2  Bland  (Md.) 

made  against  him,  but  the  demand  ap-  37;    McDowell  v.  Goldsmith,   24   Md. 

pears  in  the  proof,  he  may,  by  way  of  219;    Hall   v.    Ridgely,    33    Md.    308; 

exception  to  the  auditor's  report,  rely  Young  v,  Mackall,  3  Md.  Ch.  398. 

upon  the  act  of  limitations,  and  it  is  no  8.  Carroll  v.  Waring,  3  Gill  &  J.  (Md.) 
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any  time,  before  or  after  the  case  has  been  sent  to  an  auditor.* 

g.  References.  —  On  a  reference  the  statute  of  limitations 
may  be  a  defense  without  formally  pleading  it  in  bar.* 

A.  Actions  By  or  Against  Executors  or  Administra- 
tors. —  See  infray  XII.  In  Actions  By  or  Against  Executors  or 
Administrators. 

u  Criminal  Cases  and  Actions  for  Penalty.  —  See  infra, 

XIV.  Limitations  in  Criminal  Cases  ;  XV.  Limitations  in  Actions 
for  Penalty, 

11.  Rule  in  Particular  Courts  —  a.  Probate  or  Surrogates* 
Courts.  —  In  those  Probate  Courts  where  no  formal  pleadings 
are  required,  the  statute  of  limitations  will  apply  without  being 
specially  pleaded.'  In  New  York  the  statute  of  limitations  may 
be  interposed  in  a  Surrogate's  Court  as  well  as  in  any  other.* 
The  plea  need  not  be  in  writing,  and  often  no  formal  plea  is 
required,  the  objection  being  made  at  the  hearing.*  The  defense 
may  be  set  up  before  the  surrogate  at  any  time  before  all  the 
evidence  is  in.* 

494.    See  McMechen  v.  Chase,  i  Bland  said:    "  In  a  case  on  the  law  side  of 

<Md.)  57,  note  m.  the  Court  of  Common  Pleas,  when  a 

Ezoeptioiii  to  Sahoeqnent  Claims.  —  It  is  specific  demand  is  sued  upon,  then  it 

held  that  the  plea  of  limitations,  set  up  is  incumbent  on  the  party  to  the  cause 

in  the  answer  to  a  general  creditors*  who  wishes  to  avail  himself  of  the  plea 

bill,  has  no  effect  upon  claims  coming  to  embody  in  his  pleadings  the  statute 

in  subsequently:    and   to  a£fect  such  of  limitations,  and  the  reason  therefor 

claims    exceptions    relying  upon    the  is  obvious.     But  the  same  result  does 

statute  must  be  filed  thereto.     Williams  not  obtain  in  the  court  of  equity  when, 

V.  Banks,  11  Md.  198.  after  the  formal  pleadings  are  all  con- 

1.  Welch  V.  Stewart,  2  Bland  (Md.)  37 ;  eluded,  and  on  reference  to  the  master, 
McDowell  V,  Goldsmith,  24  Md.  219.  it   becomes    necessary    to    antagonize 

2.  Carter  v.  Howard,  39  Vt.  106.  See  claims,  for  the  first  time  then  presented, 
generally  article  References.  by  this  plea." 

Szeetton  and  Adminifltraton.  —  Upon  8.  Bromwell    v,  Bromwell,   139   111. 

the  hearing  of  a  disputed  claim  before  424. 

a  referee,  an  administrator  may  avail  4.  Smith  v.  Remington,  42  Barb.  (N. 

himself  of  the  statute  of  limitations  Y.)  75. 

without     pleading     it.       Converse    v,  5.  Smith  v.  Remington,  42  Barb.  (N. 

Miner,  21   Hun  (N.  Y.)  367.     See  also  Y.)  75;  Clock  v.  Chadeagne,  10  Hun 

Tracy  v,  Suydam,  30  Barb.  (N.  Y.)  110,  (N.  Y.)  97. 

andin/ra,  XII.  In  Actions  By  or  Against  In  a  ^ooeeding  to  Compel  an  Ezecntor 

Executors  or  Administrators,  to  Aoconnt  and  pay  a  legacy,  the  rule 

In  an    action   by  an  administrator  stated  in  the  text  is  applicable.     Smith 

against  the  decedent's  heirs  for  the  sale  v.  Remington,  42  Barb.  (N.  Y.)  75. 

of  land  to  pay  debts,  in  which  the  de-  6.  Van  Vleck  v.  Burroughs,  6  Barb, 

termination  of  claims  against  the  estate  (N.  Y.)  341;    Clock  v,  Chadeagne,   10 

is  referred  to  a  master,  it  is  not  incum-  Hun   (N.   Y.)  97;    Matter  of  Perry,  2 

bent  upon  the  administrator  to  file  in  Connoly  (N.  Y.)  536. 

writing  a  plea  of  the  statute  of  limita-  Contest  of  Aooonnt.  —  The  objection 

tions  or  a  plea  of  payment  from  lapse  that  proceedings  before  a  surrogate  to 

of  time.     The  better  practice  might  be  compel  an  executor  to  account  and  pay 

to  do  so,  but  it  is  sufficient  if  these  or  a  legacy  are  barred  by  the  statute  of 

either  of  these  pleas  to  any  one  or  more  limitations,  if  interposed  as  soon  as  the 

of  such  demands  shall  be  entered  upon  surrogate  determines  that  the  account 

the  minutes  of  the  master.     Smith  v.  may  be  contested,  is  in  time.     Smith 

Steen,  38  S.  Car.  361,  where  the  court  v.  Remington,  42  Barb.  (N.  Y.)  75. 
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b.  United  States  Court  of  Claims.  —  The  general  rule  that 
the  statute  of  limitations  must  be  pleaded  is  held  to  have  no  appli- 
cation to  suits  in  the  United  States  Court  of  Claims,  and  it  is  said 
to  be  the  duty  of  that  court  to  dismiss  the  petition  of  its  own 
motion  when  it  appears  that  the  claim  is  barred,  although  the 
statute  may  not  have  been  pleaded.* 

c.  Justices*  Courts.  —  See  infray  XI.  In  Actions  in  Justices 
Courts, 

m  Wheh  ahd  to  Whom  Plea  Available  —  1.  In  General  — 

Plea  Available  in  Equity  as  at  Law.  —  A  plea  of  the  statute  of  limita- 
tions may  be  interposed  in  a  suit  in  equity  as  well  as  in  an  action 
at  law,*  at  least  where  the  subject-matter  of  the  suit  is  cognizable 
at  law  as  well  as  in  equity.*  In  those  cases  of  trusts  which  are 
exclusively  within  the  jurisdiction  of  a  court  of  chancery,  the  stat- 
ute of  limitations  cannot  be  pleaded.*  A  plea  of  the  statute  of 
limitations  may  be  interposed  in  an  equitable  action  without 
changing  the  character  of  the  action  from  equitable  to  legal  so  as 
to  entitle  a  defendant  to  a  trial  by  jury.* 

To  Whom  the  Plea  Ii  Available.  —  Generally  speaking,  the  plea  of  the 
statute  of  limitations  is  a  personal  privilege  and  defense,  to  be 
availed  of  only  by  the  person  for  whose  benefit  the  statute  inures.* 

1.  Finn  v.  U.  S.,  123  U.  S.  227.  aflected   in   equity  by    the  statute  of 

2.  Boyd  V,  Blankman,  29  Cal.  20;  limitations,  as  between  the  trustee  and 
Smith  V.  Calloway,  7  Blackf.  (Ind.)  86;  cestui  que  trusty  are  those  technical  and 
Bertine  v.  Varian,  i  Edw.  Ch.  (N.  Y.)  continuing  trusts  which  are  not  at  all 
343;  Kane  v,  Bloodgood,  7  Johns.  Ch.  cognizable  at  law,  but  fall  within  the 
(N.  Y.)  90;  Chemical  Nat.  Bank  z^.  Kis-  proper,  peculiar,  and  exclusive  juris- 
sane,  32  Fed.  Rep.  429.  diction  of  chancery."     Smith  v.  Callo- 

8.  Smith     r.    Calloway,    7     Blackf.  way,  7  Blackf.  (Ind.)  86. 

(Ind.)  86;    Sindall  v.  Campbell,  7  Gill  5.  Hancock  v.  Plummer,  66  Cal.  337. 

(Md.)  66;    Wilhelm  v.  Caylor,  32  Md.  See  also  Dominguez  v,  Dominguez,  7 

159;    Knight  V,   Brawner,    14  Md.   i;  Cal.  426;    Brandt  «/.  Wheaton,  52  Cal. 

Watkins   v.    Hardwood,    2    Gill   &  J.  430. 

(Md.)307;    Bertine  v.  Varian,  i   Edw.  6.  Fish    v,    Farwell,    160    111.    236; 

Ch.  (N.  Y.)  343.  Emory  v,  Keighan,  94  111.  543;  Moore 

Effect  of  Concurrent  Jnrifldietion.  —  In  v.  Capps,  9  III.  315;    Brookville  Nat. 

Bertine  v.  Varian,  e  Edw.  Ch.  (N.  Y.)  Bank  v.  Kimble,  76  Ind.  195;    Falley 

343,  it  was  held  that,  although  the  stat-  v,  Gribling,  (Ind.  1889)  22  N.  E.  Rep. 

ute  of  limitations  does  not,  in  terms,  723;    Dunton  v,  McCook,  93  Iowa  258; 

apply  to  chancery,  still,  when  its  juris-  Kennedy    v.     Powell,     34     Kan.     23; 

diction  is  invoked  in  cases  of  which  it  Waterman  v.  Sprague  Mfg.  Co.,  14  R. 

has  not  an  exclusive,  but  a  concurrent,  I.  43. 

jurisdiction,  equity  gives  to  it  the  same  In    Coleson    v.    Blanton,   3    Hayw. 

effect  as  a  court  of  law.  (Tenn.)  152,   the  court  said:      **  It  is 

4.  Smith     V.    Calloway,    7     Blackf.  believed   that  the   defendant  may    or 

(Ind.)  86:  Kane  v.  Bloodgood,  7  Johns,  may  not  plead  the  act  of  limitations  in 

Ch.  (N.  Y.)  go.  bar  of  a  personal  action,  as  he  thinks 

*'  In   those   cases  of  trusts,  frauds,  proper.     If  he  does   not  plead  it,   he 

etc.,  which  are  peculiarly  and  exclu-  cannot    insist    upon   it.     No  one    can 

sively  within  the  cognizance  of  a  court  plead  for  him;  that  would  be  to  make 

of    equity,    the     statutes    cannot    be  him  take  advantage  of  the  act  whether 

pleaded.     ♦    ♦    *    The     rule     estab-  he    would    or    not.     A    garnishee     in 

lished    *    *    ♦    as  well  upon  author-  attachment    cannot    plead    the   act   of 

ity  as  the  soundest  principles  of  policy  limitation  for  the  defendant;  no  more 

is  that  the  trusts  not  to  be  reached  or  can  a  third  person  into  whose  hands 
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There  are,  however,  exceptions  to  this  rule  in  cases  where  one 
succeeds  directly  to  the  rights  of  the  debtor,  or  stands  in  his  place 
or  stead.*  Thus,  the  defense  of  the  statute  may  be  set  up  by  an 
executor  or  administrator,*  heirs,*  devisees,*  subsequent  pur- 
chasers,* mortgagees,  etc.*  All  persons  who  have  an  interest  in 
acquiring  an  estate  by  prescription  have  a  right  to  make  this  plea, 
even  though  the  one  from  whom  they  derive  title  should  renounce 
it7    Where  a  court  of  equity  has  taken  possession  of  the  estate 

ihe  personal  chattel  may  come,  after  a  and  therefore  no  admission  or  promise 

prior   possession  had  of  it  for  three  can  operate   to  defeat  the  statute  so 

years.*'  pleaded.     Such  statutes    are    for    the 

1.  California,  —  Ward  v.  Waterman,  benefit  of  the  heirs  and  devisees,  in 
85  Cal.  488;  McCarthy  v.  White,  21  order  to  discharge  their  estates  withinr 
Cal.  496;  Grattan  v,  Wiggins,  23  Cal.  a  reasonable  time  from  the  lien  of  the 
16.  debts  of  the  deceased.     But  although 

Georgia,  —  Dawson  v,  Calloway,   18  an  executor  or   administrator  cannot 

Ga.  573.  waive  this  bar  or  destroy  its  effect,  yet 

Illinois,  —  Fish  v,  Farwell,   160   111.  he  may.  by  his  negligence  in  giving 

236;  Emory  t'.  Keighan,  94  111.  543.  notice  of  his  appointment,  prevent  its- 

Iowa,  —  Dunton  v,  McCook,  93  Iowa  accruing." 

258.  8.  Emory   v.    Keighan,   94   111.   543; 

Maryland.  —  McDowell      v.      Gold-  Bannon  v.  Lloyd,  64  Md.  48:  Skidmore* 

smith.  2  Md.  Ch.  370.  v.  Romaine,  2  Bradf.  (N.  Y.)  122;  Ren- 

Missouri,  —  Wiggins  v,   Lovering,  9  wick  v.  Renwick,  i  Bradf.  (N.  Y.)234; 

Mo.  262.  Ferguson  v.  Broome,  i   Bradf.  (N.  ¥.> 

New     Hampshire,  —  Parsons      v,  10;    McClaugherty  v.  Croft,   (W.   Va. 

Eureka  Powder  Works,  48  N.  H.  66.  1897)  27  S.  E.  Rep.  246. 

Nexo    York.  —  Treat    v.    Fortune,   2  4.  McClaugherty  v.  Croft,  (W.   Va. 

Bradf.  (N.  Y.)  116;  Partridge  v.  Mitch-  1897)  27  S.  E.  Rep.  246;    Skidmore  v. 

ell,  3  Edw.  Ch.  (N.  Y.)  180.  Romaine,  2  Bradf.  (N.  Y.)  122. 

2.  Emory  v,  Keighan,  94  111.  543;  5.  Ward  v.  Waterman,  85  Cal.  488; 
Partridge  v.  Mitchell,  3  Edw.  Ch.  (N.  McCarthy  v.  White,  21  Cal.  495;  Grat- 
Y.)  180;  Treat  v.  Fortune.  2  Bradf.  (N.  tan  v,  Wiggins,  23  Cal.  16;  Coster  v. 
Y.)  116.  Brown,  23  Cal.  142;  Lent  v.  Shear,  26 

The  Short  Statute  of  LimitationB.  —  In  Cal.  362;    McClaugherty  v.  Croft,  (W. 

Wiggins  V.  Lovering,  9  Mo.  262,  the  Va.  1897)  27  S.  E.  Rep.  246. 

court  said:    "  Besides  the  general  stat-  6.  Ward  «/.  Waterman.  85  Cal.  488; 

ute  of  limitation,  there  is,  in  several  of  Wood  v.  Goodfellow,  43  Cal.  185;  Lord 

the  states  in  this  country,  a  limitation  v.  Morris,  18  Cal.  482;  Lent  v.  Shear, 

provided  in  relation  more  especially  for  26  Cal.  362;    McCarthy  v.   White,  21 

suits  against  executors  and  adminis-  Cal.  496;    Scott  v.  Sloan,  3  Tex.  Civ, 

trators.     This  limitation  is  created  not  App.    303;    Johnston    v.   Lasker   Real 

for  their  personal  convenience,  but  for  Estate  Assoc,  2  Tex.  Civ.  App.  494; 

the  benefit  of  the  estates  of  deceased  McClaugherty  v.  Croft,  (W.  Va.   1897) 

persons,   and   for  those   interested  in  27  S.  E.  Rep.  246. 

them;  and  therefore  although  an  ad-  Others    to   Whom    Plea    Available. — 

ministrator  is  not  bound  to  plead  the  Sureties,    Emory   v.   Keighan,   94   IlL 

general    statute,  yet  he   is  bound   to  543;    guardians  ad  litem ^  Partridge  v. 

plead    the    statute    which    relates    to  Mitchell,  3  Edw.  Ch.  (N.  Y.)  180;  judg- 

him   in    that  capacity.     Although    an  ment  creditors  of  devisee,  Raynor  v, 

acknowledgment  by    an    executor  or  Gordon,  23  Hun  (N.  Y.)  264;  creditors^ 

administrator  after  the  time  limited  by  of  mortgagor,  Larthet  v.  Hogan,  i  La. 

the  general  statute  may  revive  a  debt  Ann.  330;  subsequent  attaching  credit* 

against  a  testator  or  intestate,  yet  his  ors.   Sawyer  v.  Sawyer,   74  Me.   579; 

acknowledgment    will    not    have    the  subsequent     lienholders.     Coster     v, 

effect  to  take  the  debt  out  of  the  special  Brown.  23  Cal.  143. 

statute.     For  he  is  bound  virtute  officii  7.  Giddens  v.  Mobley,   37  La.  Ana« 

to  plead  the  latter  whenever  a  debt  is  900,  holding  that  if  a  defendant  wha 

claimed  which  would  be  barred  by  it,  has  pleaded   prescription  in  the  court 
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of  the  debtor  for  the  purposes  of  distribution,  and  proceeded  to 
ascertain  the  debt  and  incumbrances  to  enable  it  properly  to 
administer  and  distribute  the  assets,  any  creditor  interested  in  the 
fund  is  permitted  to  interpose  the  defense  of  the  statute  of 
limitations.* 

2.  Plea  by  One  Defendant  Where  Cause  Is  Joint.  —  Where  a  cause 
of  action  is  joint,  not  several,  if  one  pleads  the  statute  of  limita- 
tions and  his  plea  is  sustained  the  other  defendants  are  thereby 
discharged.*  Where,  however,  a  suit  is  against  several  defend- 
ants upon  a  joint  and  several  obligation,  it  is  otherwise,  and  one 
defendant  cannot  take  advantage  of  the  defense  of  the  statute  of 
limitations  pleaded  by  another.^  In  such  case  the  defense,  being 
a  personal  one,  must  be  interposed  by  the  parties  seeking  its 
protection.* 

3.  Effect  of  Pleading  Before  Action  Barred.  —  Where  it  is  proper 
to  plead  the  statute  of  limitations,  the  matter  of  defense  set  forth 
in  such  plea  must  be  valid  and  available  at  the  time  of  plead- 
ing it.* 

Befendanti  Brought  In  By  an  Amended  Bill  may  plead  the  statute  of 
limitations,  if  available  to  them  at  the  period  when  the  amended 
bill  was  filed,  although  as  to  the  original  defendants  it  was  not 
available.®  So  also,  a  count  in  the  declaration  in  an  ejectment  on 
a  demise  from  a  different  party,  asserting  a  different  title,  is  not 
distinguishable,  so  far  as  respects  the  act  of  limitations,  from  a 
new  action.'^ 

below  withdraws  his  plea  ia  the  Su-  against     nonresidents,     for    want     of 

preme  Court  and  prays  an  affirmance  appearance  and  answer  to  a  creditor's 

of  the   judgment  which   was   against  bill,  and   other  defendants   plead    the 

him,  and   an    intervener  who  has  ac-  statute  oi  limitations,  this  plea  does 

quired     that    defendant's    rights    has  not  inure  to  the  benefit  of  those  not 

pleaded   or  then   pleads    prescription,  pleading,  and  there  is  no  necessity  on 

his  plea  will  be  maintained  if  it  appears  passing  a  decree  for  a  sale  to  reserve 

that  the  defendant's  plea  would  have  the  question  whether  the  nonanswering 

been  maintained.  and  nonresident  defendants  are  entitled 

1.  McCartney  v.  Tyrer,  94  Va.  198;  to  the  protection  of  the  statute..  The 
Tazewell  v.  Whittle,  13  Gratt.  (Va.)  court  has,  however,  the  undoubted 
329;  Partridge  v.  Mitchell,  3  Edw.  Ch.  right  to  reserve  such  question.  Simms 
(N.  Y.)  t8o;    Woodyard  v.  Polsley,  14  v.  Lloyd,  58  Md.  477. 

W.  Va.  211;  Wcrdenbaugh  v,  Reid,  20  6.  Evans  v.  Steel,  2  Ala.  114;  Sleeth 

W.  Va.  588.  V.  Murphy,  i  Morr.  (Iowa)  321 ;    Hier- 

2.  Ashby  v.  Bell,  80  Va.  811,  where  onymous  v,  Mayhall,  i  Bush  (Ky.>  508. 
one  defendant  in  a  bill  in  equity  on  a  6.  Miller  v.  M'Intyre,  6  Pet.  (U.  S.) 
joint  cause  of  action  succeeded  on  his  61,  in  which  case  it  was  declared  that 
plea  of  the  statute  of  limitations  and  it  until  the  new  parties  have  become  de- 
was  held  to  inure  in  favor  of  the  others  fendants  and  parties  to  the  bill,  the 
who  had  suffered  the  bill  to  be  taken  suit  cannot  be  considered  as  com- 
pro  confesso.  menced  against   them,   and  they   are 

8.  Bridgforth    v,    Payne,    62    Miss,  not  to  be  affected  by  the  proceeding 

777;  Simms  v,  Lloyd,  58  Md.  477.  during  the  time  they  were  strangers  to 

4.  Bridgforth  v,  Payne,  62  Miss.  777.  it.     See  also  Alexander  v,  Pendleton, 

See  also  Simms  v,  Lloyd,  58  Md.  477.  8  Cranch  (U.  S.)  462. 

ninstnitloii. —  Where     an    interlocu-  7.  Sicard  v,  Davis,  6  Pet.  (U.  S.)  124. 

tory  decree  is  passed  against  resident  Answer  to    Amended  Complaint.  —  In 

defendants,  and  a  decree  pro  confesso  Ross  v.  State,  131  Ind.  548,  it  was  held 
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4.  Setting  Tip  Statute  under  Leave  to  Plead  or  Answer.  —  Leave 
to  plead  or  answer  to  a  bill  after  it  Tias  been  taken  for  confessed 
entitles  a  defendant  to  avail  himself  of  any  defense  to  which  the 
case  made  by  the  bill  is  subject,  including  the  defense  of  the 
statute  of  limitations.^ 

5.  Plea  on  Opening  or  Vacating  Judgments  —  When  Proper.  —  It 
was  formerly  held  that  the  plea  of  the  statute  of  limitations  being 
an  unconscionable  plea,  a  judgment  would  not  be  opened  for  the 
purpose  of  allowing  it  to  be  pleaded.*  According  to  more  recent 
decisions,  however,  holding  that  such  a  plea  is  not  an  unconscion- 
able one,  a  judgment  may  be  opened,  in  the  discretion  of  the 
court,  for  the  sole  purpose  of  allowing  it  to  be  pleaded.'  But, 
according  to  some  decisions,  a  judgment  should  not  be  opened 
for  the  sole  purpose  of  affording  an  opportunity  to  plead  the 
statute  to  a  defendant  who  has  already  had  his  day  in  court.* 

that  where  an  original  complaint  is  is  no  rule  of  law  or  practice  that  re- 
amended  so  as  not  to  change  the  cause  quires  a  court  to  set  aside  a  judgment 
of  action,  an  answer  setting  up  the  that  has  been  lawfully  rendered,  ex- 
statuce  of  limitations  as  to  the  cept  where  it  is  made  to  appear  that 
amended  complaint  is  not  good  unless  justice  will  be  defeated  if  it  be  not 
such  answer  would  have  been  available  done;  and  even  if  under  ordinary  cir- 
as  to  the  original  complaint.  cumstances  the  plea  of  the  statute  of 

1.  Belt  V.  Bowie,  65  Md.  350,  in  limitations  should  have  been  permitted 
which  case  the  court  said:  '*And  as  to  be  interposed  under  the  exercise  of 
to  the  defense  of  the  statute  of  limita-  a  judicial  discretion,  yet  when,  as- 
tions  interposed  to  the  mortgage  here,  the  object  of  this  second  trial  was- 
sought  to  be  enforced,  we  know  of  no  to  discover  if  the  actual  merits  of  the- 
rule  in  equity  pleading  by  which  the  case  required  the  vacation  of  that  for- 
plea  is  precluded  by  the  passage  of  an  mer  judgment,  we  do  not  think  such  a. 
order  taking  the  bill  as  confessed."  plea  should  have  received  any  favor."' 

2.  Brown  v,  Sutter,  i  Dall.  (Pa.)  239.         8.  Delaware.  —  Parker  v.  Whitaker,. 
See  also  Ekel  v,  Snevily,   3  W.  &  S.  4  Harr.  (Del.)  527,  note  a, 

(Pa.)  274;    Herman  v,  Rinker,  106  Pa.  Kansas,  —  Freeman  v.  Hill,  45  Kan, 

St.    121.      See    further    generally    the  435. 

article   Defaults,  vol.  6,  p.   189,  and  North  Carolina,  —  Lilly  v.  West,  97 

the  article    Decrbes,  vol.   5,   p.   1019.  N.  Car.  276. 

Likewise     see     the    article    Opening,  •  Pennsylvania,  —  Ekel   v,    Snevily,  3 

Amending,  and  Vacating  Judgments.  W.  &  S.  (Pa.)  274;    Shock  v,  M'Ches- 

ITpon  Leave  to  Plead  to  the  Merits  After  ney,   4    Yeates    (Pa.)    507;    Farmers*, 

Judgment    by    Defitult.  — In    Dulle    v,  etc..  Bank  v.  Israel,   6  S.  &   R.  (Pa.) 

Lally,  64  111.  App.  292,  the  court  said:  294;    Herman   v.   Rinker,   106  Pa.  St. 

'*  On  the  question  that  the  court  erred  121;  Sossong  v.  Rosar,  112  Pa.  St.  197; 

in  not  allowing  the  appellant  to  file  a  Bates    v,    Cullum,    163    Pa.    St.   234; 

plea  of  the  statute  of  limitations,  we  Ellinger's  Appeal,  114  Pa.  St.  505. 

agree  with  the  trial  court  that  the  re-  South  Dakota,  —  Garvie  v.  Greene,  9- 

quest  so  to  be  permitted,  coming  after  S.  Dak.  608;   Searles  v,  Christensen,  5. 

the  appellee  had  substantially  closed  S.  Dak.  650. 

her  case,  was  too  late.     There  is,  how-  Discretion  of  Court.  —  It  is  a  matter 

ever,  another  view  to  be  taken  of  the  within  the  discretion  of  the  court  toi 

matter  of  the  offer  to  file  that  kind  of  a  allow  a  judgment  to  be  opened  on  this 

plea.     It  is  in  its  nature  a  plea  that  just  as  on  other  grounds.     Herman  v^ 

does  not  go  to  the  merits  of  the  cause  Rinker,    106   Pa.    St.   121;    Sossong  v^ 

of  action.     A  judgment   had  already  Rosar,  112  Pa.  St.   197:    Bates  v,  CuU 

been  recovered  against  the  appellant,  lum,  163  Pa.  St.  234. 

and  was  still  in  force.     The  trial  then  4.  Woods  v.  Irwin,  141   Pa.  St.  278V 

proceeding  was  to  ascertain  what  the  In    this   case   the   Supreme   Court,   ia 

merits  of  that  judgment  were.     There  considering  the  ruling  of  the  court  be-> 
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Impoiition  of  Terms  on  the  Defendant.  —  It  was   formerly  held   that 

where  it  was  suggested  that  the  defendant  intended  to  plead  the 
statute  of  limitations,  the  court  might  refuse  to  set  aside  the 
judgment  unless  he  would  agree  not  to  plead   such   statute.* 

The  later  cases,  however,  hold  that  the  plea  of  the  statute  of 

limitations  being  a  meritorious  plea,  a  defendant  should  not  be 
restrained  from  pleading  it  as  a  condition  of  setting  aside  a 
judgment.* 

low,  said:  "The  learned  judge,  in  for  relief  from  default,  ought  not  to 
saying  that  it  is  no  longer  matter  of  discriminate  against  the  plea  of  the 
dispute  that  a  judgment  should  be  statute  of  limitations,  as  a  party  has  a 
opened  for  that  purpose  alone,  went  a  right  to  set  up  and  rely  upon  all  legal 
•step  beyond  any  of  the  cases.  The  defenses  available.  ' 
most  advanced  case  that  we  have  been  In  Parker  v.  Whitaker,  4  Harr.  (Del.) 
referred  to  does  not  decide  that  the  527,  note  a,  it  was  held  that  while  it  is 
court  should,  but  only  that  it  may,  do  not  to  be  taken  for  granted  that  a  pub- 
so.  The  plea  of  the  statute,  though  no  lie  defaulter  will  plead  the  statute,  if 
longer  an  object  of  animadversion,  is  one  should  ask  leave  to  do  so  he 
not  yet  the  object  of  favor.  As  a  mat-  ought  undoubtedly  *  to  have  leave  for 
ter  of  public  policy,  recognizing  that  that  purpose  by  opening  the  judgment 
In  the  ordinary  course  of  business  life  to  let  him  in  to  a  jury  trial,  this  judg- 
just  debts  are  pursued  with  diligence,  ment  to  stand  as  security  for  what  may 
and  that  witnesses  die  and  papers  are  be  recovered  in  the  meantime,  unless 
lost,  the  statute  is  one  of  repose  and  it  clearly  appears  that  his  plea  would 
protection.  But,  speaking  for  myself,  not  have  availed  him  when  the  judg' 
I  cannot  regard  the  statute,  unaided  ment  was  entered, 
by  any  equitable  conditions  or  circum-  Judgment  by  Confeiiion.  —  As  to  the 
stances,  as  other  than  a  dishonest  de-  propriety  of  opening  or  vacating  a 
-fense,  for  which  alone  a  judgment  judgment  by  confession  for  the  pur- 
should  never  be  opened.  Bur  however  pose  of  letting  in  the  plea  of  the  statute 
that  may  be  as  a  matter  of  discretion  of  limitations,  see  the  article  Judg- 
with  the  court  in  each  case  as  it  arises,  ments,  vol.  11,  pp.  1020,  102 1. 
fio  case  certainly  has  been  brought  to  1.  Willet  v.  Atterton,  i  W.  Bl.  35; 
our  attention  in  which  a  judgment  has  Fox  v.  Baker,  2  Wend.  (N.  Y.)  244. 
been  opened  for  this  purpose  only,  for  2.  Allen  v,  Mapes,  20  Wend.  (N.  Y.) 
a  defendant  who  has  had  his  day  in  633  [overrulins^  Fox  v.  Baker,  2  Wend, 
court.  The  cases  specially  relied  on  (N.  Y.)244];  Mitchell  v.  Campbell,  14 
t)y  the  court  below  and  by  appellees,  Oregon  454:  Maddocks  v.  Holmes,  i 
Herman  v,  Rinker,  106  Pa.  St.  121;  B.  &  P.  228;  Rucker  v.  Hannay,  3  T. 
Sossong  V.  Rosar,  112  Pa.  St.  197,  and  R.  124. 

Ellinger's  Appeal,  114  Pa.  St.  505,  In  Mitchell  7/,  Campbell,  14  Oregon 
were  judgments  entered  on  warrants  454,  the  defendant  was  not  in  default, 
of  attorney,  fourteen,  ten,  and  eleven  and  made  a  sufficient  appearance,  but 
years  old ,  respectively,  and  in  all  of  the  lower  court  rendered  judgment  by 
them  there  were  other  circumstances  default  against  him,  and  refused  to 
besides  the  mere  lapse  of  time  set  out  allow  him  to  set  it  aside  and  answer 
as  grounds  of  the  application.  But  the  unless  he  would  agree  not  to  plead  the 
action  of  the  court  was  based,  as  is  statute  of  limitations.  The  appellate 
very  clearly  set  out  by  our  brother  court  held  that  this  was  a  manifest 
Green  in  Sossong  v,  Rosar,  112  Pa.  St.  abuse  of  discretion  in  the  trial  court, 
197,  on  the  fact  that  the  defendant  had  and  that,  further  assuming  that  the 
had  no  hearing.  If,  on  a  suit  in  the  defendant  had  been  in  default,  it 
usual  course,  the  defendant  comes  in  should  have  set  the  judgment  aside  on 
and  confesses  judgment,  he  could  the  sufficient  showing  made  by  defend- 
hardly  be  heard  afterwards  to  say  the  ant;  and  that  it  should  not  have  made 
debt  was  barred  by  the  statute."  any  such  stipulation  concerning  the 
Judgment  by  Defktdt.  —  In  Garvie  v.  plea  of  the  statute  of  limitations.  In 
Greene,  9  S.  Dak.  608,  it  was  held  that  regard  to  this  point  the  court  said: 
courts,   in  considering  an  application  **  The  machinery  of  the  court  cannot 
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Who  May  Move  to  Open  Judgment.  —  As  in  the  case  of  opening  a  judg- 
ment on  other  grounds,  the  court  has  no  right  to  open  a  judgment 
on  the  motion  of  a  stranger,  where  fraud  or  collusion  is  not 
alleged,  for  the  purpose  of  letting  in  the  statute  of  limitations.* 

6.  Ei^oiniiig  Plea.  —  It  seems  to  be  a  well-established  rule  in 
equity  that  where  a  defendant  has  procured  the  issuance  of  an 
injunction  restraining  the  prosecution  or  the  bringing  of  a  suit, 
he  will  not,  after  the  dissolution  of  the  injunction,  be  permitted 
to  avail  himself  on  the  plea  of  limitation  of  the  period  of  time 
during  which  the  injunction  wa3  in  force,  provided  the  plaintiff 
has  not  been  guilty  of  laches;  the  usual  course  being  for  the 
plaintiff  to  apply  for  an  injunction  restraining  the  defendant  from 
availing  himself,  by  a  plea  of  the  statute,  of  the  time  during  which 
the  injunction  was  operative.*     It  is  indispensable  in  such  cases, 

be  used  as  a  means  to  compel  a  party  32  Fed.  Rep.  429;    Lamb  v.  Martin,  43 

to  surrender  either  a  meritorious  cause  N.  J.  Eq.  34. 

of  action  or  defense."  In  Davis  r.  Andrews,   88  Tex.  524, 

1.  Woods  V.  Irwin,  141  Pa.  St.   278.  the    court    said:     *'  The    statute    pro- 

In  this  case  it  was  held  that  creditors  vides  *  that  actions  for  debt  where  the 

of  a  decedent's   estate,    not    alleging  indebtedness     is     evidenced     by     or 

fraud  or  collusion,  had  no  standing  to  founded  upon  any  contract  in  writing 

ask  that  a  judgment  confessed  by  the  shall  be  commenced   and    prosecuted 

executor  be  opened  on  the  ground  that  within   four  years   after  the  cause  of 

the  debt  was  barred  by  the  statute  of  action   shall    have    accrued,   and    not 

limitations  at  the  time  of  the  confes-  afterwards.*     Rev.  Stat.,  art.  3205.     It 

sion,  even  though  the  estate  were  in-  will  be  observed   that   this  statute  is 

solvent  and  their  dividends  out  of  it  positive,  and  contains  no  exception  as 

would  be  reduced  thereby.  to  the  period  of  time  during  which  in- 

3.  In  Doughty  v.  Doughty,  10  N.  J.  junction  proceedings  may  be  pending, 
£q.  347,  the  court  said:  "  Where  this  such  as  is  contained  in  the  statutes  of 
court  has,  by  the  solicitation  of  a  suitor  some  other  states.  A  court  of  law  will 
invoking  the  aid  of  this  court  for  his  not  recognize  such  period  as  an  excep- 
rclief,  interfered  with  the  legal  rights  lion  to  the  plain  letter  of  the  statute, 
of  another,  and  impaired  his  remedy  Barker  v.  Millard,  16  Wend.  (N.  Y.) 
at  law,  k  would  seem  to  be  right,  and  572;  Berrien  v,  Wright,  26  Barb.  (N. 
the  d»ity  of  the  court,  to  protect  the  Y.)  209;  Sugg  v.  Thrasher,  30  Miss, 
party  whose  rights  had  been  thus  inter-  141.  It  seems  to  be  a  well-established 
fered  with  against  any  undue  advan-  rule  in  equity,  however,  that  where  a 
tage  attempted  to  be  taken  by  the  other  defendant  has  procured  the  issuance  of 
party,  at  whose  solicitation  the  power  an  injunction  restraining  the  prosecu- 
of  this  court  was  called  into  action.  It  tion  or  the  bringing  of  a  suit  on  a 
would  be  unconscientious  for  a  party  claim,  he  will  not,  after  the  dissolution 
to  plead  the  statute  of  limitations  of  the  injunction,  be  permitted  to  avail 
against  an  adversary  who,  at  his  solici-  himself,  on  the  plea  of  limitation,  of 
tation,  had  been  enjoined  from  prose-  the  period  of  time  during  which  the  in- 
cuting  his  suit;  and  it  would  seem  to  junction  was  in  force,  provided  the 
be  the  appropriate  remedy  that  the  plaintiff  has  not  been  guilty  of  laches, 
same  instrument  which  he  had  used  to  Anonymous,  2  Ch.  Cas.  217;  Lamb  v, 
interrupt  the  legal  proceedings  of  an-  Ryan,  40  N.  J.  Eq.  67;  Kelly  v,  Don- 
other  should  be  interposed  as  a  shield  lin,  70  111.  381;  Brown  County  v.  Mar- 
to  prevent  his  taking  an  undue  ad-  tin,  50  Ohio  St.  197:  Sugg  v.  Thrasher, 
vantage  of  such  interruption.  One  30  Miss.  141.  The  usual  course  in 
acknowledged  principle  on  which  such  cases  is  for  the  plainti£f  in  the 
courts  of  equity  give  relief  is  to  pre-  action  at  law  to  apply  to  a  court  of 
vent  an  advantage  gained  at  law  from  equity  for  an  injunction  restraining  de- 
being  used  against  conscience."  See  fendant  in  such  action  from  pleading 
also  Chemical  Nat.  Bank  v.  Kissane,  the  statute  of  limitations  during  the 
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however,  that  a  plaintiff  who  applies  for  an  injunction  against 
the  pleading  of  the  statute  of  limitations  shall  clearly  show  that 
he  was  prevented  by  the  defendant's  act  from  bringing  his  suit  at 
law  until  his  right  of  action  was  barred  by  the  statute.' 

IV.  BAisnre  Defense  bt  Plea,  Absweb,  ob  Demubbeb —  1.  In 

Actions  at  Law.  —  In  actions  at  law,  as  contradistinguished  from 
actions  under  the  code,  it  has  always  been  the  established  rule 
that  if  the  defendant  desires  to  avail  himself  of  the  statute  of 
limitations  as  a  bar  to  the  demand  in  suit,  he  must  plead  the 
defense.  He  cannot  demur  to  the  declaration,  even  where  it 
appears  on  its  face  that  the  limitation  prescribed  by  the  statute 
has  expired,  for  the  principal  reason  that  thereby  the  plaintiff 
would  be  deprived  of  the  opportunity  of  replying  that  the  case 
was  within  some  of  the  exceptions  to  the  statute,  or  any  other 
matter  which  would  prevent  the  bar  from  attaching.* 

period  such  defendant  has  previously  and   remained   there   under  such    as- 

caused  such  plaintiff  to  be  restrained  sumed  name  for  a  length  of  time  suffi- 

from  bringing  or  prosecuting  his  action  cient  under  the  statute  of  limitations 

at  law.     Lamb  v,  Ryan,  40  N.  J.  Eq.  to  bar  an  action   against    him.     The 

67;    Sugg  V,  Thrasher,  30  Miss.   141;  court  held  that  this  was  not  a  sufficient 

Barker  v,   Millard,    16  Wend.  (N.  Y.)  ground   for  an  injunction  to  prevent 

572.     The   defendant   will   not  be   re-  such   debtor  pleading  the  statute    of 

strained,  however,  from  relying  upon  limitations  in  an  action  at  law  on  the 

the  statute  during  such  period  if  the  demand,  since  there  was  no  legal  ob- 

plaintifl  has  been  guilty  of  laches  in  stacle  interposed  to  the  prosecution  of 

filing  suit  on  his  claim  after  the  disso-  the  suit. 

lution  of  the   injunction.     Doughty  v,  2.  Alabama.  —  Condon  v,  Enger,  113 

Doughty,    10    N.    J.    Eq.   351;    Sugg  Ala.  233;  Huss  v.  Central  R.,  etc.,  Co., 

V,  Thrasher,  30    Miss.  141;  Chilton  v,  66  Ala.  472. 

Scruggs,  5  Lea  (Tenn.)  309.     While,  as  California.  —  Smith  v.  Richmond,  19 

above  stated,  the  usual  course  is  to  sue  Cal.  477;  Barringer  v.  Warden,  12  Cal. 

at  law,  and  apply  to  a  court  of  equity  312. 

to  restrain  the  defendant  from  relying  Indiana.  —  Bowman   v.   Mallory,   14 

upon  limitation    during   such   period,  Ind.  424;  Matlock  z^.  Todd,  25  Ind.  128. 

there  are  cases  where  a  court  of  equity  Iowa.  —  Sleeth   v.  Murphy,  i   Morr. 

will    take    original    jurisdiction     and  (Iowa)  321. 

grant  complete  reliefs,  upon  the  ground  Kansas.  —  Zane  v.  Zane,  5  Kan.  134. 

that  defendant  has,  by  unconscientious  Minnesota.  —  Humphrey  v.  Carpcn- 

litigation  in  equity,  caused  plaintiff  to  ter,  39  Minn.  115. 

be  debarred  of  his  right  to  proceed  at  Mississippi.  —  Hines     v.     Potts,     56 

law.     Davis  v.   Hoopes,  33  Miss.  173;  Miss.  352. 

Bond  t/.  Hopkins,  I  Sch.&  Lef.  413.    No  Missouri.  —  McNair  v.  Lott,  25  Mo. 

matter  in  what  form  the  aid  of  a  court  iqi. 

of  equity  is  invoked  in  such  cases,  the  Tennessee.  —  Allen  v.  Word,  6 
relief  is  granted,  not  upon  the  ground  Humph.  (Tenn.)  284. 
that  equ^ity  can  disregard  or  create  ex-  In  a  8dre  Facias  Prooeedlng  the  de- 
ceptions to  the  statute  of  limitation,  fendant  cannot  take  advantage  of  the 
but  upon  the  ground  that  the  party  statute  of  limitations  by  demurrer,  but 
sought  to  be  enjoined  has,  by  an  abuse  must  raise  the  question  by  plea, 
of  the  process  of  the  court,  obtained  an  Knight  v.  Welcker,  21  D.  C.  324. 
unconscionable  advantage,  which  he  Bight  Created  by  Statute  Not  Strictly  a 
ought  not  to  be  permitted  to  enjoy."  Statute  of  Limitation.  —  Though  the  rule 
1.  Lamb  v.  Martin,  43  N.  J.  Eq.  34.  is  that  a  defendant  at  law  must  plead 
Insufflcient  Ground  for  Iigunotion.  —  In  the  statute  of  limitations  and  cannot 
Chemical  Nat.  Bank  v.  Kissane,  32  raise  the  defense  by  demurrer,  yet 
Fed.  Rep.  429,  a  debtor,  after  changing  where  a  cause  of  action  which  did  not 
his   name,  removed   to  another  state,  exist  at  common  law  is  given  by  stat- 
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2.  In  Suits  in  Equity.  —  Though  some  doubt  formerly  existed 
on  the  subject,  yet  it  is  now  and  long  has  been  the  established 
general  rule  that  in  equity,  where  it  appears  on  the  face  of  the 

bill  that  the  bar  of  the  statute  has  attached,  objection  may  be 
made  and  the  defense  raised  by  demurrer.*  If  the  bill  alleges 
no  matters  to  avoid  the  bar  apparent  on  its  face,  it  will  be  con- 
sidered as  stating  no  cause  of  action ;  and  it  is  only  by  alleging 

ute  and  the  bringing  of  the  suit  within  (Miss.)  594;    Nevitt  v.  Bacon,  32  Miss. 

a  certain  period  is  made  an  essential  212. 

element  of  the  right  to  sue,  and  there  New  Jersey.  —  Partridge  v»  Wells,  30 

is  no  saving  or  qualification,  objection  N.  J.  E^.  176.     See  Cox  v.  Corkendall, 

may  be  taken  by  demurrer.     Such  a  13  N.  J.  Eq.  138. 

statute  is  not  strictly  a  statute  of  limi-  New    York.  —  Humbert    v.    Trinity 

ution,  and  the  right  to  sue  must  be  Church,  7  Paige  (N.Y.)  195;  Van  Hook 

accepted  in  all  respects  as  the  statute  v.  Whitlock,  7  Paige  (N.  Y.)  373;  Sands 

gives   it.      Lambert    v.    Ensign    Mfg.  v.  St.  John.  36  Barb.  (N.  Y.)  628;  Fel- 

Co.,  42  W.  Va.  813.  lers  v.  Lee,  2  Barb.  (N.  Y.)  488. 

1.  Alabama.  —  Greenlees    v.    Green-  North  Carolina. —  Robinson  v.  Lewis, 

lees.  62  Ala.  330;    Underbill  v.  Mobile  Busb.  Eq.  (N.  Car.)  58. 

F.  Dept.  Ins.  Co..  67  Ala.  45;  Ragland  Pennsylvania.  —  Montgomery's     Es- 

V.    Morton,   41    Ala.   344;    Nimmo  v.  tate,  3  Brews.  (Pa.)  306. 

Stewart,  21  Ala.  692;  Shorter  y.  Smith,  Tennessee.  —  Wyatt     v.      Luton,     10 

56  Ala.  208;  Bercy  v,  Lavretta,  63  Ala.  Heisk.  (Tenn.)  458;    Dunlap  v.  Gibbs, 

374;    McDowell    V.  Brantley,    80  Ala.  \  Yerg.  (Tenn.)  94. 

173;    Cary   v.  Simmons,   87   Ala.  524;  West  Virginia.  —  Jackson  z/.  Hull,  21 

Lovelace. V.  Hutchinson.  106  Ala.  417;  W.  Va.  601.     See  Lambert  v.  Ensign 

Whaley  v.  Wilson.  112  Ala.  627  Mfg.  Co.,  42  W.  Va.  813. 

Arkansas. — Sullivan  v.  Hadley.   16  United  States.  —  Wisner  v.  Barnet,  4 

Ark.  129;    Lawson  v.  Badgett,  20  Ark.  Wash.  (U.  S.)  631;   Taylor  v.  Holmes. 

200;  Trapnall  v.  Burton.  24  Ark.  371.  14  Fed.   Rep.  498;    National  Bank  v. 

California.  —  Smith  v.  Richmond,  19  Carpenter,  loi  U.  S.  567. 

Cal.  477;    Sublette  v.  Tinney,  9  CaL  England. — Hoare   v.    Peck,   6  Sim. 

424.  51;    Cuthbert  v.  Creasy,  4  Bligh  125; 

Florida,  —  Apalachicola  v.  Curtis,  9  Fyson  v.  Pole.  3  Y.  &  C.  266;  Hardy 

Fla.  340.  V.   Reeves,  4  Ves.  Jr.  479;    Prance  v. 

Illinois.  —  Henry  County  v.  Winne-  Sympson,    18    Jur.     929:     Dunne     v. 

bago  Swamp  Drainage  Co..  52  111.  299;  Doran,  13  Ir.   £q.  Rep.  545;    Dawkins 

Palmer  v.  Wood,  48  111.  App.  630;  Bell  v.  Penrhyn,  6  Ch.  Div.  318;  Noyes  v. 

f.  Johnson,  iii   111.  375;    Ilett  v.  Col-  Crawley,   10    Ch.    Div.  31.  overruling 

lins,   103  111.   74;    Fulton  v.  Northern  Wakelee  v.  Davis,  25  W.   R.  60.     See 

Illinois  College,  158  111.  333.  also  Foster  v.   Hodgson,    19  Ves.   Jr. 

Iowa.  —  Pierson  v.  David,  i  Iowa  23;  180;  Deloraine  v,  Browne,  3  Bro.  C.  C. 

Phores  v.  Walters,  6  Iowa  106.  633;  Gregor  v.  Moles  worth,  2  Ves.  109. 

Kansas.  —  Zane  v.  Zane,  5  Kan.  134.  BiU  to  Beoover  Beal  or  Penonal  Frop- 

Maine.  —  Mooers  t/.  Kennebec,  etc.,  erty.  —  The  rule  is  well  settled  that  if 

R.  Co.,  58  Me.  279;    Baxter  v,  Moses,  the  case  stated  in  a  bill  in  equity  is 

77  Me.  465.  prima  facie  within  the  bar  of  the  stat- 

Maryland.  —  Belt  v.  Bowie,  65  Md.  ute   of  limitations,  objection   on    that 

350;    Biays   v.    Roberts.   68  Md.  510;  ground    may   be   taken   by  demurrer; 

Noble  V.  Turner,  69  Md.  519;  Meyer  v.  the  defendant  will  not  be  put  to  plea  or 

Saul,  82  Md.  459.  compelled  to  make  special  defense  by 

Massachusetts. — Fogg  v.  Price,  145  answer.  But  when  the  bill  seeks  to  re- 
Mass.  513.  cover  property,  real  or  personal,  it  does 

Michigan.  —  Campau    t^    Chene,     i  not  fall  within  this  rule,  unless  it  shows 

Mich.  400.  on  its  face  that  there  has  been  a  pos- 

Mississippi.  —  Partee  v.  Mathews.  53  session  hostile  to  the  title  asserted  by 

Miss.  140;    Fearn  z\  Shirley,  31  Miss,  the  complainants  for  a  period  of  time 

301;   Archer  v,  Jones.  26  Miss.   587;  which  would  bar  a  corresponding  legal 

Dickson    v.    Miller,   11    Smed.   &    M.  remedy.     Shorter  t/.  Smith,  56  Ala.  208. 
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exceptions  or  grounds  of  avoidance  to  defeat  the  apparent  bar 
that  the  plaintiff  can  prevent  the  bill  from  being  demurrable.* 

3.  In  Actions  under  the  Code.  —  In  most  of  the  code  states  the 
rule  has  been  adopted  that  if  the  complaint  or  petition  shows  a 

case  barred  by  the  statute  and  contains  no  allegations  of  avoid- 
ance, or  insufficient  ones,  demurrer  is  a  proper  method  of  taking 
advantage  of  the  bar.* 

1.  Ragland  v.  Morton,  41  Ala.  344,  Phares  v.  Walters,  6  Iowa  106;  New- 
91  Am.  Dec.  516;  Underbill  v.  Mobile  field  v,  Blawn,  16  Iowa  297;  Shorick  v. 
F.  Dept.  Ins.  Co.,  67  Ala.  45;  Smith  v,  Bruce,  21  Iowa  305;  Lawrence  v, 
Richmond,  19  Cal.  477;  Henry  County  Sinnamon,  24  Iowa  80;  Miller  v.  Daw- 
V.  Winnebago  Swamp  Drainage  Co.,  52  son,  26  Iowa  186;  Robinson  v.  Allen, 
111.  299;  Bell  V.  Johnson,  iii  111.  375;  37  Iowa  27;  Springer  v.  Clay  County, 
Belt  V.  Bowie.  65  Md.  350;  Biays  v.  35  Iowa  241;  Wall  v.  Chicago,  etc.,  R. 
Roberts,  68  Md.  510;  Meyer  v.  Saul,  82  Co.,  69  Iowa  498. 

Md.  459;    Campau  v.  Chene,  i  Mich.  Kansas. — Zane  e^.  Zane,  5  Kan.  134; 

400;  Partee  v.  Mathews,  53  Miss.  140;  Young    v.  Whittenhall,   15    Kan.    579; 

Humbert  v.-  Trinity  Church,  7  Paige  Parsons  Water  Co.  r.   Hill,  46   Kan. 

(N.  Y.)  195;  Wisner  V.  Barnet,  4  Wash.  145;    Morgan  v.   Van   Wyck,    5    Kan. 

(U.  S.)  631.  App.  seo. 

Aetlon  for  Abatement  of  Kuisanoe  and  Afontana.  —  Knox    v,    Gerhauser,   3 

Damages  Therefor.  —  In  an  equitable  ac-  Mont.    267:     Murphy    v,    Phelps,     12 

tion  for  the  abatement  of  a  nuisance  Mont.  531. 

and  the  recovery  of  damages  resulting  Nebraska.  —  Peters    v.    Dunnells,    5 

therefrom,  the  date  of  the  first  acts  was  Neb.  460;  Hurley  v.  Estes,  6  Neb.  386; 

alleged   in   the   bill   and    it  was    also  Hurley  v.  Cox,  9  Neb.  230;  Hedges  v. 

stated  that  there  were  other  and  subse-  Roach,  16  Neb.  674;    Hower  v.  Ault- 

quent  acts  up  to  a  certain  date.     The  man,  27  Neb.  251 ;    Merriam  v.  Miller, 

bill  concluded  with  a  general  claim  of  22  Neb.  218.                  ' 

damages.     It  was  held  that,  as  dam-  Ohio.  —  Sturges  v.  Burton,  8  Ohio  St. 

ages  for  a  nuisance  could  be  recovered  215;  Bissell  v.  Jaudon,  [6  Ohio  St.  499; 

only  if  the  action  were  brought  within  Delaware  County  v.  Andrews,  18  Ohio 

one  year,  in  the  absence  of  anything  to  St.  50;    Keithler  v.  Foster,  22  Ohio  St. 

show   for  what   subsequent   acts    the  27:  Vore  ».  Woodford,  29  Ohio  St.  245; 

damages  were  claimed  a  demurrer  to  Combs   v.  Watson,  32  Ohio  St.    228; 

the   bill   should   have  been  sustained.  Douglas  v.   Corry,  46    Ohio  St.    349; 

Whaley  v.  Wilson,  112  Ala.  627.  Valley   R.  Co.  v.  Franz,  43  Ohio   St. 

2.  California.  —  Smith  v.  Richmond,  623. 

19  Cal.  477;  Sublette  v.  Tinney,  9  Cal.  Oregon.  —  Spaur  v.  McBee,  19  Ore- 
423;  Barringer  v.  Warden,  12  Cal.  311;  gon  76;  Davis  v.  Davis,  20  Oregon  78; 
Ord  V.  DeLa  Guerra,  18  Cal.  68;  Smith  Green  v.  Coos  Bay  Wagon  Road  Co., 
V.  Hall,  19  Cal.  85;  Mason  v.  Cronise,  23  Fed.  Rep.  67. 

20  Cal.  212;  Boyd  v.  Blankman,  29  Texas.  —  Coles  v.  Kelsey,  2  Tex.  542; 
Cal.  19;  Bass  v.  Berry,  51  Cal.  264;  McClenney  v.  McClenney,  3  Tex.  192; 
Cameron  v.  San  Francisco,  68  Cal.  391;  Swenson  v.  Walker,  3  Tex.  93;  Long 
Pleasant  v.  Samuels,  114  Cal.  34;  Cas-  v.  Anderson,  4  Tex.  422;  Williams  v. 
tro  V.  Geil,  no  Cal.  292;  Smith  v.  Irv-  Randon,  10  Tex.  74;  Leavitt  v.  Gooch, 
ing,  (Cal.  1889)  22  Pac.  Rep.  170;  12  Tex.  95;  Hopkins  v.  Wright,  17 
Palmtag  v.  Roadhouse,  (Cal.  1893)  34  Tex.  30;  Smith  v.  Fly,  24  Tex.  345; 
Pac.  Rep.  III.  Hanks  z/.  Enloe,  33  Tex.  624;  Hudson  v. 

Colorado.  —  Meyer  v.  Binkleman,  5  Wheeler,  34  Tex.  356;  Rivers  r.  Wash- 
Colo.  262;  Pipe  V.  Smith,  5  Colo.  146.  Ington,  34  Tex.  274;    Cotton  v.  Jones, 

Connecticut.  —  O'Connor    v.    Water-  37  Tex.   34;    Lewis  v.   Alexander,   51 

bury,  69  Conn.  206.  Tex.   578;    Alston  v.    Richardson,    51 

Georgia.  —  Colding  v.  Williamson,  71  Tex.   i;    Gathright  v.  Wheat,  70  Tex. 

Ga.  89;  Small  v.  Cohen,  (Ga.   1897)  29  742:     International,    etc.,    R.    Co.    v. 

S.  E.  Rep.  430;  Holston  Salt,  etc.,  Co.  Donalson,    2    Tex.    App.    Civ.     Cas., 

V.  Hargis,  73  Ga.  113.  §  240;    Davidson  v.  Missouri  Pac.   R. 

Iowa.  —  Pierson  z/.  David,  I  Iowa  23;  Co.,    3  Tex.    App.    Civ.   Cas.,   §  174; 
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• 

4.  Heceasity  of  Apparent  Bar  in  Order  to  Demur.  —  In  order  to 
render  a  demurrer  applicable  either  in  a  suit  in  equity  or  under 
the  code  the  bar  of  the  statute  must  clearly  and  affirmatively 

Harrison   v.    Sulphur    Springs,   (Tex.  In  Kew  York,  by  Code  Pro.  1848.  g  74, 

Civ.  App.  1896)  35  S.  W.  Rep.  744.  the  objection  that  an  action,  wliether 

Waskington.  —  Wilt    v,    Buchtel,     2  equitable  or  legal,  was  not  commenced 

Wash.  Ter.  417.  within  the  time  limited  can   only  be 

Wisconsin.  —  Howell  ».   Howell,   15  taken  by  answer;    for  such  is  the  plain 

Wis.  55;  Clarke  v,  Lincoln  County,  54  and  obvious    import  of    the    section. 

Wis.    578;  Hyde  v.  Kenosha  County,  The  objection  cannot  be  taken  by  de- 

43  Wis.  129;  Tucker  V.  Lovejoy,  73  Wis.  murrer,  even  though  the  fact  that  it  is 

66;  Chemung  Canal  Bank  v.  Lowery,  barred  appears  on  the  face  of  the  com- 

93  U.  S.  72.  plaint.     Sands  z/.  St.  John,  36  Barb.  (N. 

lyyoming.  —  Cowhick     v.     Shingle,  Y.)628;    Lefferts  v.  Hollister,  10  How. 

(Wyoming    1894)    37    Pac.    Rep.    689;  Pr.  (N.  Y.  Supreme  Ct.)  383;  Butler  r. 

Bonnifield  v.  Price,   i  Wyoming  172;  Mason,   16  How.   Pr.  (N.  Y.  Supreme 

Upton  V.  McLaughlin,  105  U.  S.  640.  Ct.)  546;    Baldwin  v.  Martin,  35  N.  Y. 

United  States,  —  The  Supreme  Court  Super.  Ct.  85,  14  Abb.  Pr.  N.  S.  (N.  Y.) 

of  the  United  States  has  several  times  9.     See  Genet  ».  Tallmadge,   i  Code 

laid  down  the  above  rule  in  deciding  Rep.  N.  S.  (N.  Y.  Supreme  Ct.)  346, 

cases  arising  in  thdse  states  which  have  which  is  overruled  by  the  above  cases, 

adopted  it.     Upton  v.  McLaughlin,  105  And  see  National  State  Bank  v.  Boy- 

U.  S.   640;    Chemung  Canal  Bank  v,  Ian,  2  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.) 

Lowery,  93  U.  S.  72.  216,  following  Palen  v.  Johnson,  50  N. 

In    Kinneaota    the    general    rule   as  Y.  49,  which  held  that  the  limitation 

staled   in  the  text  has  been  adopted,  contained  in  the  usury  statutes  of  the 

though  it  seems  with  some  misgivings  United  States  and  New  York  might  be 

and  modifications.     Kennedy  v.  Will-  taken  advantage  of  by  demurrer.     See 

iams,    II   Minn.  314;    McArdle  v,  Mc-  also  Green   v.    Hauser,    18  Civ.  Pro. 

Ardle,   12  Minn.  98;    Eastman  v.   St.  Rep.  (Buffalo  Super.  Ct.)  354,  decided 

Anthony   Falls   Waier-Power   Co.,    12  under  the  Code  of  Civil  Procedure. 

Minn.  137;    Hoyt  v.  McNeil,  13  Minn.  In  Korth  Carolina  the  code  has  adopted 

390;  Davenport  z/.  Short,  17  Minn.  24;  the  rule  which  prevailed  at  law,  and 

Humphrey  v.  Carpenter,  39  Minn.  115.  requires  the  statute  to  be  pleaded,  and 

Thus    in    Trebby    v.    Simmons,   38  not  objected  to  on  demurrer,  without 

Minn.  508,  it  was  said:     "  This  court,  distinction  between  legal  and  equitable 

however,    at    an    early  day,   and    re-  causes  of  action.     Freeman  v.  Sprague, 

peatedly  since  (perhaps  unfortunately),  82  N.  Car.  366;    Guthrie  v.  Bacon,  107 

held  that  a  complaint  showing  upon  its  N.  Car.  337;    Randolph  v,  Randolph, 

face  that  the  statute  had  run  is  demur-  107  N.  Car.  506. 

rable,  or  may  be  objected  to  after  judg-  Complaint  Anticipating  Defense.  —  In 
ment,.  on  the  ground  that  it  does  not  Connecticut  the  recognized  objection  to 
state  a  cause  of  action.  *  *  »  The  taking  advantage  of  the  statute  of  limi- 
result  of  this  has  been  that  the  court  tations  by  demurrer  is  that  it  raises  no 
has  been  engaged  ever  since  in  apply-  issue  and  deprives  the  plaintiff  of  an 
ing,  explaining,  and  modifying  the  opportunity  to  reply  a  new  promise  or 
rule.  We  have  held  that  a  demurrer  an  acknowledgment.  Where,  however, 
will  not  lie  unless  it  clearly  appears  the  complaint,  as  if  expecting;  the  stat- 
that  the  action  is  barred,  and  that  ute  to  be  set  up  in  the  answer,  seeks 
when  no  objection  is  taken  on  this  to  reply  to  it  in  advance  by  alleging  a 
ground  until  after  judgment,  the  objec-  new  promise,  a  demurrer  to  the  com- 
tion  will  not  be  allowed  unless  the  com-  plaint  may  properly  be  interposed, 
plaint  conclusively  shows  that  the  O'Connor  v.  Waterbury,  69  Conn.  206. 
action  is  barred.  Thus  construed  and  Demnrrer  Tantamount  to  Plea.  —  The 
applied  there  is  not  much  left  of  the  defense  of  the  statute  of  limitations, 
rule;  for  it  would  be  difficult  to  imagine  set  up  by  demurrer  in  equity,  is  tanta- 
a  case  where  that  fact  would  *  clearly  *  mount  to  a  plea  of  the  statute,  and 
or  '  conclusively  '  appear  on  the  face  of  must  be  taken  with  reference  to  the 
the  complaint,  unless  it  expressly  nega-  particular  ground  of  defense  set  up  in 
tived  all  the  exceptions  which  would  it.  It  does  not  in  law  involve  an  ad- 
prevent  the  statute  from  running.**  mission  of  the  truth  of  allegations  in 
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appear  upon  the  face  of  the  bill,  petition,  or  complaint ;  and  if  it 
does  not  so  appear,  or  if  there  be  allegations  sufficient  to  avoid 
the  bar,  a  demurrer  will  be  inappropriate  to  raise  the  objection  or 
defense.* 

the  bill  that  a  debt  is  due  and  unpaid.  Minnesota,  —  Kennedy   v.  Williams, 

Nevitt  V.  Bacon,  32  Miss.  212.  11  Minn.  314;  McArdle  v,  McArdle,  12 

Term  "Aiifwtr  *' Inelnding  Demnrrsr. —  Minn.  98;    Eastman    v.  St.  Anthony 

In    Texas  and    Wisconsin,    where    the  Falls  Water- Power  Co.,  12  Minn.  137; 

statutes  provide  that  the  objection  that  Hoyt  v.  McNeil,  13  Minn.  390;  Daven- 

the  action  was  not  commenced  within  port  z\  Short,  17  Minn.  24;    Trebby  v, 

the  limitation  period  can  only  be  taken  Simmons,  38  Minn.  508;  Humphrey  v. 

by  answer,  it   is   held   that  the   word  Carpenter,  39  Minn.  115. 

"  answer  "  is  used  in  its  enlarged  sense  Mississippi. — Dickson  v.  Miller,   ii 

and   includes  a  demurrer   when   that  Smed.  &  M.  (Miss.)  594;  Matthews  v. 

form  of  pleading  is  applicable.     Hop-  Sontheimer,  39  Miss.  174. 

kins  z/.  Wright,  17  Tex.  35;  Hudson  v.  Ne%v    York.  —  Muir  v.    Leake,    etc., 

Wheeler,  34  Tex.  356;  Howell  v.  How-  Orphan   House,    3   Barb.  Ch.  (N.    Y.) 

ell,  15  Wis.  55.     In  New  York^  under  a-  477.     See  also  Fellers  v.  Lee,  2  Barb, 

similar  statute,  this  construction  was  (N.   Y.)    488;     M'Dowl   v.  Charles,   6 

not  adopted.     See  the  New  York  rule,  Johns.  Ch.  (N.  Y.)  132;    Livingston  v. 

supra.  Livingston.  4  Johns.  Ch.   (N.  Y.)  287; 

1.  Alabama.  —  Stevenson    v.   Ander-  Woodard  v.  Holland  Medicine  Co.,  21 

son,  87  Ala.  228;  Cameron  v.  Cameron,  Civ.  Pro.  Rep.  (Buffalo  Super.  Ct.)  23. 

82  Ala.  392.  Ohio.  —  Huston     v.    Craighead,     23 

California.  —  Barringer  v.   Warden.  Ohio  St.  198. 

i2CaI.  3TI;    Ord  v.    De  La  Guerra,  18  Rhode    Island.  —  Warren     v.    Provi- 

Cal.  68;    Smith  v.  Richmond,  19  Cal.  dence  Tool  Co.,  19  R.  I.  360. 

476;    Harmon   v.    Page,   62   Cal.   448;  Texas.  —  Coles    v.    Kelsey,   2    Tex. 

Farris  v.  Merritt,  63  Cal.  118;  Cameron  542;    Walton  v.  Talbot,  i  Tex.  Unrep. 

V.  San  Francisco,  68  Cal.  391;  Wise  v.  Cas.  511;  Lewis  v.  Alexander,  51  Tex, 

Williams,  72  Cal.  544;  Wise  v.  Hogan,  578;    Keowne   v.    Love,   65   Tex.   152; 

77  Cal.  184;  Jenness  v.  Bowen,  77  Cal.  Grounds  v.  Sloan,  73  Tex.  662;  Rucker 

310:     Doe    V.    Sanger,    78    Cal.    150;  v.  Dailey,  66  Tex.  284;  Tinsley  v.  Pen- 

Krauer  v.  Halsey,  82  Cal.  209;  Curtiss  niman,  8  Tex.  Civ.  App.  495. 

V.    ^tna   L.    Ins.    Co.,    90    Cal.    245;  West  Virginia.  —  Jackson  r.  Hull,  21 

Pleasant    v.    Samuels,    114    Cal.    34;  W.  Va.  601. 

Kamm  v.  State  Bank,  74  Cal.  191;  Red-  Wisconsin.  —  Howell   v.    Howell,  15 

ington   V.  Corn  well,  90  Cal.  49;  Palm-  Wis.  55;    Eaton  v.  Gillet,  17  Wis.  435; 

tag  V,  Roadhouse,  (Cal.   1893)  34  Pac.  Hudson  v.  Bishop,  32  Fed.  Rep.  519. 

Rep.     Ill;     Williams    v.    Bergin,  116  United  States.  —  Hazard   v.    Dillon, 

Cal.  56,  34  Fed.  Rep.  485;  Hudson  ?/.  Bishop,  32 

Colorado.  —  Meyer  v.   Binkleman,   5  Fed.    Rep.   519;   Johnson    v.    Powers, 

Colo.  262;  Buckingham  v.  Orr,  6  Colo.  13  Fed.  Rep.  315;  U.  S.  v.  Brown,  41 

587;  Brooks  V.  Bates,  7  Colo.  576.  Fed.  Rep.  481. 

Georgia.  —  Stringer    v.   Stringer,    93  Demurrer  Where  Disabilities  of  Plain- 

Ga.  320;  Coney  v.  Home,  93  Ga.  723.  tifb  Shown.  —  A  demurrer  setting   up 

Illinois.  —  Palmer  v.  Wood,  48   111.  the  statute  of  limitations  goes  to  the 

App.  630.  entire  cause  of  action  asserted  by  each 

Indiana.  —  Funk  7a  Davis,  103  Ind.  and  every  one  of  the  plaintiffs,  and 

281.  where  many  of  them  are  shown  by  the 

Iowa,  —  Pierson  v.  David,  i  Iowa  23;  pleadings  to  be  under  such  disabilities 

Moulton     V.    Walsh,     30    Iowa    361;  as  would  prevent  the  running  of  the 

Shearer  v.  Mills,  35  Iowa  499;  District  statute  as  to  them,  prior  to  the  institu- 

Tp.  V.  Independent  Dist.,  69  Iowa  92.  tion  of  the  suit,  the  demurrer  is  prop- 

Kansas.  —  Walker    v.    Fleming,    37  erly   overruled.     Keowne  v.  Love,  65 

Kan.  17T;    Mitchell  v.  Ripley,  5  Kan.  Tex.  152. 

App.  818.  Demurrer  to  Amended  Petition  or  Com- 

Kentucky.  —  See      Hieronymous     v.  pbdnt.  —  In  Texas  an  amended  petition 

Mayhall,  i  Bush  (Ky.)  508;    Rankin  v.  which  shows  that  the  suit  was  begun 

Turney,  2  Bush  (Ky.)  555.  and  the  original  petition  filed   before 
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6.  When  Bar  Is  or  Is  Not  Apparent  —in  Oeneral.  —  The  question 
whether  or  not  the  complaint  or  petition  shows  the  action  to  be 
barred  is  to  be  determined  by  careful  consideration  of  the  allega- 
tions, and  the  decision  may  at  times  be  difficult.* 

Vonraiidenoe.  —  Where  the  bill  or  petition  contains  allegations  as 
to  nonresidence  sufficient  to  avoid  the  statute,  or  does  not  aver 
such  facts  relative  to  nonresidence  as  would  show  the  statute  to 
have  run,  the  plaintiff's  pleading  will  not  show  the  bar  upon  its 
face,  and  consequently  will  not  be  demurrable.* 

the  bar  had  accrued  is  not  demurrable,  tion  some  of  the  items  in  his  account 

Rucker  v.  Dailey,  66  Tex.  284.  annexed  are  alleged  to  be  for  services 

And  in  California  if  it  does  not  ap-  rendered  within  six  years  of  the  date 

pear  on  the  face  of  a  third  amended  of  the  writ,  the  action  does  not  appear 

complaint  when  the  original  complaint  "  on   the   face   of  the   papers  "    to  be 

was  filed,  nor  that  such  amended  com-  barred  by  the  general  limitation  of  six 

plaint   states  a  cause  of   action   sub-  years.     Gould    v.   Whitmore,   79    Me. 

stantially   different  from    that    stated  383. 

in  the  original  one,  it  will  not  appear  Complaint  to  Abate  Dam  Showing  Erec- 

on  the  face  of  the  amended  complaint  tion  of  Part  Within  and  Fart  Without 

that  the  cause  of  action  is  barred  so  Limitation.  —  In    Eastman   v.   St.   An- 

that    objection    cannot    be    taken   'by  thony  Falls  Water-Power  Co.,  12  Minn, 

demurrer.     Redington  v.  Cornwell,  90  137,  which  was  an  equitable  action  to 

Cal.  49.  abate  a  dam,    the   complaint  showed 

1.  Complaint  Diidoiing  Bar.  —  A  com-  that  part  of  the  dam  was  erected  more 

plaint  filed  April  18,  1884,  setting  forth  and  part  less  than  ten  years  before  the 

the  execution  of  a  bond  for  the  convey-  action,  but  did  not  show  that  the  part 

ance,  within  five  years  after  April  13,  causing  the  flowage  complained  of  was 

1869,  of  certain  real  estate,  on  payment  erected  more  than  ten  years  before  suit 

of  the  purchase  price,  and  also  setting  brought.     It  was  held  not  to  appear 

forth  compliance  with  the  bond  on  part  clearly  that  the  statute  had  run. 

of  the  purchaser,  payment  within  the  Petition  Kot  Showing  Accmal  of  Cause 

prescribed  time,  and  demanding  a  con-  of  Action.  —  In  Jones  v.  Paul,  59  Tex. 

veyance  pursuant  to  the  bond,  discloses  41,  a  vendee  brought  suit  upon  the  cove- 

a  cause  of  action  barred  by  the  statute  nant  of  warranty,  setting  up  only  that 

of    limitations.      Wilt    v.    Buchtel,    2  his  vendor,  when  he  conveyed  to  him, 

Wash.  Ter.  417.  had  no  title,  but  that  the  title  was  in 

Preenmption  When  Time  of  Ocenrrenoe  another  person.  It  was  held  that  the 
Speeifled. —  When  in  a  pleading  any  petition  did  not  show  that  a  cause  of 
fact  is  set  forth  as  having  occurred  at  action  had  accrued  to  the  plaintiff,  and 
a  specified  time,  the  presumption  is  that  a  general  demurrer  by  the  defend- 
that  the  action  of  which  that  fact  is  the  ant,  setting  up  the  statute  of  limita- 
foundation  was  not  commenced  until  tions,  should  have  been  overruled, 
after  that  time.  On  that  principle  it  Allegation  of  Time  of  I>emand.  —  As  to 
seemed  in  Clarke  v.  Lincoln  County,  a  contract  to  furnish  support  to  another 
54  Wis.  578,  that  it  did  sufiiciently  ap-  when  called  on  for  help,  the  statute  of 
pear  upon  the  face  of  the  complaint  limitations  does  not  begin  to  run  till  a 
that  the  action  was  barred  so  that  the  demand  for  support  has  been  made ; 
objection  could  be  taken  on  demurrer,  and  where  the  declaration,  which  was 

Preenmption  of  Verbal  or  Written  Con-  filed  June  10,  1892,  alleged  that  the  de- 

timet.  —  On  demurrer  to  a  complaint,  mand  was  made  in  the  year  1888,  it  did 

founded  upon    the    statute  of  limita-  not  affirmatively  appear  that  the  cause 

tions,  if  the  complaint  fails  to  show  of  action  was  barred.     It  would  not  be 

whether  the  contract  in  suit  was  verbal  barred  if  the  demand  was  made  in  1888 

or  in  writing,  it  will  be  presumed  to  after  the  tenth  day  of  June.     Stringer 

have  been  in  writing  for  all  the  pur-  v.  Stringer,  93  Ga.  320. 

poses    of    the    demurrer.      Miles    v,  2.  Allegation!  ofKonresidenoe  to  Prevent 

Thorne,  38  Cal.  335.  Complaint  Showing  Bar.  —  A  complaint 

Some  Items  of  Aooovnt  Within  Limita-  filed  in  1875,  upon  a  promissory  note 

tton.  —  When  by  the  plaintiff's  declara-  made  in  California  in  1869,  alleged  that 
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In&noj. —  Where  a  statute  of  limitations  contains  an  exception 
on  the  ground  of  infancy,  it  is  held  that  a  petition  not  stating 
when  majority  was  attained  does  not  show  on  its  face  that  the 
action  is  barred,  since  the  right  of  action  may  still  exist.* 

Payments.  —  Averments  of  payments  may  avoid  the  bar  of  the 
statute  and  prevent  the  bill  or  petition  from  being  demurrable,* 
but  such  allegations  must  be  certain.' 

6.  ftualificatioiiB  of  General  Bnle.  —  In  some  states  there  is  a 
qualification  of  the  general  rule  when  the  statute  of  limitations 
contains  no  exceptions.  In  such  case,  if  it  appears  upon  the  face 
of  the  complaint  that  the  action  is  barred,  advantage  may  be 
taken  of  the  bar  by  demurrer.*     But  where  there  are  exceptions 

both  parties  were  residents  of  Califor-  sufficient    on    demurrer.      Murphy   v. 

nia  when  the  note  was  made,  and  that  Phelps,  12  Mont.  531. 

the  defendant  resided  in  Nevada  for  a  When  and  by  Whom  Payments  Hade.  — 

year,  beginning  in  1871,  and  then  re-  Where     the     complaint     or     petition 

moved  to  Montana,  where  he  had  re-  alleges  payments,  but  does  not  state 

sided  ever  since.    The  court  held  that  when  or  by  whom  the  payments  were 

these  allegations   were   material    and  made,  it  does  not  show  affirmatively 

that  the  complaint  without  them  would  on  its  face  that  the  action  is  barred, 

have  stated  a  cause  of  action  barred  by  Krauer  v,  Halsey,  82  Cal.  2oq;  Pleas- 

the   statute    of   limitations.     Knox   v.  ant  v.  Samuels,  zi4Cal.  34;    Meyer  t/. 

Gerhauser,  3  Mont.  267.  Binkleman,  5  Colo.  262;    Kennedy  v. 

Bill  Alleging  Absence  and  Kot  Showing  Williams,  11  Minn.  314;  Vore  v.  Wood- 
Bar. — A  bill  averring  that  the  defendant,  ford,  29  Ohio  St.  245. 
at  the  time  the  cause  of  action  accrued,  4.  Hanna  v.  Jefferson ville  R.  Co.,  32 
was  and  ever  since  has  been  a  nonresi-  Ind.  113;  Perkins  v,  Rogers,  35  Ind. 
dent  of  Alabama,  and  then  resided,  and  126;  Dorsey  Mach.  Co.  z'.  McCaffrey, 
ever  since  has   resided,  and   now   re-  139  Ind.  545. 

sides,  in  the  state  of  Tennessee,  raises  Bight  Independent  of  or  nnder  Statute 

ih^ prima  facie  presumption  of  law  that  Barred  by  Statute.  —  Where  a  statute  of 

he  has  been  all  the  time  present  at  his  limitations  merely  bars  a  remedy  which 

place  of  domicil,  and  of  consequence  exists  independently  of  the  statute,  it 

absent    from    the   state   of    Alabama,  must  as  a  rule  be   pleaded.     Where, 

Therefore  it  does  not  show  on  its  face  however,  it  cuts  off  a  right  created  by 

that  the  bar  of  the  statute  of  limitations  the  same  statute  it  may  be  available 

has  been  perfected  or  that  it  has  begun  by  demurrer,  as,  for  example,  where  a 

to    run.     Stevenson    v.  Anderson,    87  right    which    is    not    of   common-law 

Ala.  228.  origin  is  given  by  a  statute  which  pre- 

The  Time  When  Konresidenee  of  Defend-  scribes  the  time  within  which  procecd- 

ant  Began  not  being  alleged  in  the  peti-  ings  to  enforce  the  right  thus  conferred 

tion,  it  was  held  that  it  could  not  be  must  be  commenced,  a  complaint   to 

said  on  demurrer  that  the  action  was  enforce  such  right  which  shows  on  its 

barred.     Hudson   v.    Bishop,    32   Fed.  face  that  the  time  limited  has  expired 

Rep.  519.  is  insufficient  on  demurrer.     Cook  v. 

1.  Hudson  V,  Bishop,  32  Fed.  Rep.  Chambers,  107  Ind.  67,  a//r^t/«»^  Leard 
519;  Coney  r.  Home,  93  Ga.  723.  v.  Leard,  30  Ind.  171. 

2.  Cameron  v.  Cameron,  82  Ala.  392;  Statute  Creating  Aboolute  Bar  Without 
Cleveland  v,  Harrison.  15  Wis.  670;  Exception.  —  In  i^/iVj^^Mri,  if  the  statute 
Eaton  V.  Gillet,  17  Wis.  435.  creates   an   absolute   bar  by  lapse   of 

8.  Insufficient  Allegation  of  Payment,  time,  without  any  exception,  and  the 

—  When  the  question  is  whether  the  necessary  facts  appear  in  the  petition, 

right  of  action  on  a  note  is  or  is  not  the  defense  may  be  made  by  demurrer, 

barred,  an  allegation  that  the  receipt  of  State   v.  Bird,  22   Mo.  470;    Boyce    v. 

a  certain  sum  appears  by  indorsement  Christy,  47  Mo.   70;    Coudrey  v.  Gil- 

on  the  promissory  note  sued  on  is  not  Ham,  60  Mo.  86;  Henoch  z^.  Chaney,  61 

an  averment  of  a  payment  and  is  in-  Mo.  129;  State  .-'.  Spencer,  79  Mo.  314; 
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the  statute  must  be  pleaded  and  a  demurrer  is  inapplicable,  unless 
the  complaint,  besides  showing  that  the  limitation  period  has 
elapsed,  shows  also  that  the  case  is  not  within  any  of  the  excep- 
tions or  grounds  of  avoidance.*  It  follows  from  this  rule  that  if 
the  complaint  shows  the  action  to  be  barred  notwithstanding  the 
exceptions,  a  demurrer  will  be  proper.* 

7.  Special  or  Oeneral  Demurrer.  —  According  to  the  law   and 
practice  in  many  jurisdictions  a  demurrer,  when  available  to  raise 

the  defense  of  limitations,  must  be  a  special  one,  setting  forth 
the  bar  of  the  statute  as  the  ground   of  demurrer.'     In  other 

Heffernan    v.    Howell,    90    Mo.    344;  In  Xiisonri  the  statute  of  limitations 

Belleville  Sav.   Bank  r.   Winslow,  30  must  be  taken  advantage  of  by  plea  or 

Fed.  Rep.  488.  answer,  and  not  by  demurrer,  except 

1.  Indiana,  —  Harlen  v.   Watson,  63  in  those  cases  where  the  statute  creates 

Ind.  143;    Perkins  v.  Rogers,  35  Ind.  an  absolute  bar  by  lapse  of  time,  with- 

126;    Potter    V,   Smith,   36  Ind.    231;  out  any   exceptions.      Belleville  Sav. 

Cravens  v.  Duncan,  55  Ind.  347;  Baugh  Bank  v,  Winslow,  30  Fed.   Rep.  488; 

V,  Boles,  66  Ind.  376;    Kent  v.  Parks,  McNair  v,  Lott,  25  Mo.  182;    Maddox 

67  Ind.  53;,  Whitehall  v.  Crawford,  67  v,  Duncan,  62  Mo.  App.  474.     See  also 

Ind.  84;    McCallam   v.  Pleasants,   67  Smith  v.   Dean,   19  Mo.   63;    State  v, 

Ind.  542;  Harper  v.  Terry,  70  Ind.  264;  Bird,  22  Mo.  470;  Boyce  v.  Christy,  47 

Boyd    V.    Fitch,    71    Ind.    306;    Cass  Mo.  70;  Henoch  v,  Chaney,  61  Mo.  12^; 

County  V.  Adams,  76  Ind.  504;  Milner  State  v,  Spencer,  79  Mo.  314;  St.  Louis 

r.    Hyland,    77    Ind.    458;     Dunn    v.  Gas  Light  Co.  v,  St.    Louis,    11   Mo. 

Tousey,   80    Ind.   288;    Tliompson    v,  App.  55;  U.  S.  v.  Brown,  41  Fed.  Rep. 

Parker,   83   Ind.   96;    Wilson  v.   Ens-  481. 

worth,  85  Ind.  399;  Biggs  v,  McCarty,  In  Mlnnefota  it  was  said  that  after  the 
86  Ind.  352;  Devor  v,  Rerick,  87  Ind.  applications,  explanations,  and  modifi- 
337;  Lucas  v.  Labertue,  88  Ind.  277;  cations  of  the  general  rule  which  the 
State  V,  Younts,  89  Ind.  313;  Newsom  court  had  made,  there  was  not  much 
V.  Bartholomew  County,  92  Ind.  229;  left  of  the  rule;  for  it  would  be  diffi- 
Hogan  V.  Robinson,  94  Ind.  138;  She-  cult  to  imagine  a  case  where  the  bar 
waiter  v.  Bergman,  123  Ind.  155;  would  "clearly"  or  "conclusively" 
Fallcy  V.  Gribling,  128  Ind.  117;  Dorsey  appear  on  the  face  of  the  complaint  un- 
Mach.  Co.  V.  McCaffrey,  139  Ind.  545;  less  it  expressly  negatived  all  the  ex- 
Swatts  V,  Bowen,  141  Ind.  322;  Meds-  ceptions  which  would  prevent  the 
kcr  V.  Pogue,  i  Ind.  App.  197;  Morri-  statute  from  running.  Trebby  v.  Sim- 
son  V.  Kendall,  6  Ind.  App.  212;  mons,  38  Minn.  508. 
Christian  v.  State,  7  Ind.  App.  417;  2.  Harlen  v,  Watson,  63  Ind.  143; 
De  Vay  v,  Dunlap,  7  Ind.  App.  690;  Cravens  v.  Duncan,  55  Ind.  347;  Mil- 
Lebanon  V.  Twiford,  13  Ind.  App.  ner  v.  Hyland,  77  Ind.  458;  Devor  v. 
384;  McNear  «/.  Roberson,  12  Ind.  App.  Rerick,  87  Ind.  337;  Hogan  v,  Robin- 
87.  See  also  Bowman  v.  Mallory,  14  son,  94  Ind.  138;  McNagney  v,  Frazer, 
Ind.  424;  Matlock  v.  Todd,  25  Ind.  128.  i  Ind.  App.  98;    Christian  v.  State,  7 

Kentucky.  —  Rankin    v,    Turney,     2  Ind.  App.  417;  De  Vay   v.  Dunlap,  7 

Bush  (Ky.)  555;  Board  v.  Jolly,  5  Bush  Ind.   App.  690;    Still  well  v,  Leavy,  84 

(Ky.)  86;    Chiles   v.   Drake,   2   Mete.  Ky,  379, 

(Ky.)  146;    Leavy  v,  Stillwell,  84  Ky.  8.  California.  —  De    Uprey     v,     De 

379.  Uprey,  23  Cal.  352;    Brown  v.  Martin, 

InArkaniaf,  inan  action  at  law  under  25  Cal.  82;  Farwell  v.  Jackson,  28  Cal. 

the  code,  objection  cannot  be  taken  by  105;    Hager  v,   Shindler,   29  Cal.   72; 

demurrer  unless  the  complaint  shows  Brennan  v.  Ford,  46   Cal.  8;  San  Luis 

not  only  that  sufficient  time  has  elapsed  Obispo  Bank  v.  Wickersham,  99  Cal. 

to  bar  the  action  but  also  the  nonexist-  655;   Williams  *«/.  Bergin,    116  Cal.  56. 

ence  of  any  ground  of  avoidance.     St.  See  also  Kent  v.  Snyder,  30  Cal.  667. 

Louis,  etc.,  R.  Co.  v.  Brown,  49  Ark.  Colorado.  —  Hexler     v.     Clifford,     5 

253;    Collins  V,   Mack,   31    Ark.   684;  Colo.  168;  Buckingham  v.  Orr,  6  Colo. 

Hatchinson  </.  Hutchinson,  34  Ark.  164.  590;    Polk  v.  Butterfield,  9  Colo.  325; 
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states  a  general  demurrer  to  the  complaint  or  petition  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  is  regarded  as  an  appropriate  method  of  taking  advan- 
tage of  the  defect  and  of  raising  the  defense ;  *  but  the  better 

Hunt  V,  Hayt,  lo  Colo.  278;   Jennings  tinctly  stated  in  the  demurrer,  and  un- 

V.   Rickard,  10  Colo.  395;    Barnes  v.  less  that  demurrer  be  interposed  in  the 

Union  Pac.  R.  Co.,  54  Fed.  Rep.  87.  court  below." 

Iowa,  —  See  Miller    v,   Dawson,   26  Judgment  on  General  Demnrrer  Wliere 

Iowa  186;  Moulton  z/.  Walsh,  30  Iowa  Statnte     Speeiallj     Pleaded.  —  Though 

361;    Robinson  v,  Allen,  37  Iowa  27;  judgment  be    rendered    sustaining    a 

District  Tp.  r.   Independent  Dist.,  69  general  demurrer,  where  the  action  ap- 

lowa  88;    Jean  v,  Hennessy,  69  Iowa  pears  on  the  face  of  the  complaint  to  be 

373.  barred,  yet  the  error  will  be  harmless 

Mississippi.  —  Archer    v.    Jones,    26  if  there  is  also  a  special  plea  or  answer 

Miss.  587;  Wood  V.  Ford,  29  Miss.  57;  setting    up    the   statute,   upon   which 

Fearn  v.  Shirley,  31  Miss.  301;    Dick-  judgment  for  the  same  party  should 

son  ?/.  Miller,  11  Smed.  &  M.   (Miss.)  have  been  given.     Leavitt  v.  Gooch,  12 

594.  Tex.  95.      See   Dickinson   v.  Lott,  29 

Texas,  —  Leavitt  v.  Gooch,  12  Tex.  Tex.  172;  De  Uprey  v,  De  Uprey,  23 

95;    Smith  v.  Fly,  24  Tex.  354;  Sasser  Cal.  352. 

V,  Davis,  27  Tex.  656;  Rivers  v.  Wash-  Beqniiitet  and  Snilloienoy  of  Demiimr. 

ington,     34    Tex.     274;     Hudson     r.  — In  California  it  is  sufficient  to  spe- 

Wheeler,  34  Tex.  364;  Alston  v.  Rich-  cify  the  statute  as  one  of  the  grounds 

ardson,  51  Tex.  i;  Gathright  v.  Wheat,  of  demurrer.     Williams  v.  Bergin,  116 

70  Tex.  742.     See  Coles  v,   Kelsey,  2  Cal.  56.     Thus  an  allegation  in  a  de- 

Tex.  541;    Swenson  v.  Walker,  3  Tex.  murrer '*  that  it  appears  by  the  com- 

93;    Long  v,   Anderson,   4  Tex.   422;  plaint  that  the  cause  of  action  is  barred 

Page  V.  Findley,  5  Tex.  391;  Alford  v,  by  the  statute  of  limitations  "  is  suffi- 

Cochrane,    7     Tex.   485;    Hopkins    v.  cienl  in  form  to  raise  the  question  of 

Wright,  17  Tex.  35;  Davidson  v.  Mis-  law  as  to  whether  the  alleged  cause  of 

souri  Pac.   R.  Co.,  3  Tex.  App.  Civ.  action  is  barred  by  the  statute.     Bren- 

Cas.,  §  174;    Hanks  v,  Enloe,  33  Tex.  nan  v.  Ford,  46  Cal.  8.     But  assuming 

624;     Cotton    V,    Jones,    37    Tex.   34;  the  above  to  be  the  correct  rule,  yet 

International,  etc.,  R.  Co.  v.  Donalson,  where  a  demurrer  does  specify  the  par- 

2  Tex.  App.  Civ.  Cas.,  §  240.  ticular  sections  of  the  statute  of  limita- 

Bnle  at  Law  —  Missonri.  —  While  a  tions  upon  which  the  defendant  relies 
defendant  may  demur  to  a  petition,  to  defeat  the  action,  no  other  sections 
either  at  law  or  in  equity,  which  shows  of  the  statute  are  pleaded,  and  the  only 
upon  its  face  that  the  cause  of  action  is  question  for  decision  is  whether  the 
barred  by  the  statute  of  limitations,  cause  of  action  is  barred  by  the  par- 
yet  in  Missouri,  in  a  suit  at  law,  what-  ticular  section  or  sections  mentioned  in 
ever  may  be  the  rule  in  equity,  it  must  the  demurrer  and  thus  interposed  as  a 
be  a  special  demurrer  stating  the  bar.  San  Luis  Obispo  Bank  v.  Wick- 
ground  of  objection,  and  not  a  general  ersham,  99  Cal.  655. 
demurrer.  State  v,  Spencer,  79  Mo.  1.  Alabama.  —  Nimmo  z/.  Stewart,  21 
314.  Ala.  692. 

Discretionary  Disregard  of  Demnrrer —  Maryland,  —  Belt  r.  Bowie,  65  Md. 

California. —  In    Brown   v.   Martin,   25  350;  Meyer  t^.  Saul,  82  Md.  459. 

Cal.   82,    the   doctrine   and   rule   were  Minnesota,  —  Kennedy  v,   Williams, 

stated  in  the  following  language:  "  In  11  Minn.  314;  McArdle  v,  McArdle,  12 

view   of   the   practice  which  has  pre-  Minn.   98;    Eastman   v,   St.    Anthony 

vailed  heretofore,  we  do  not  hold  that  Falls  Water-Power  Co.,  12  Minn.  137; 

it  is  necessary  to  specify  [in  the  de-  Hoyt  v,  McNeil,  13  Minn.  390. 

murrer]  the  grounds  of  the  objections  Nebraska,  —  Peters    v,   Dunnells,    5 

in  all  cases,  but  we  do  hold  that  if  it  is  Neb.  460;    Hurley  v.  Cox,  9  Neb.  230; 

not  done,  it  is  in  the  discretion  of  the  Hedges  v.  Roach,  16  Neb.  674;  Hower 

court  to  disregard  the  demurrer;  and  v,  Aultman,  27  Neb.   251.      See  also 

this  court  will  not  entertain  a  question  Merriam  v.  Miller,  22  Neb.  218. 

on  demurrer  founded  upon  the  statute  Ohio.  —  Sturges  v.   Burton,  8   Ohio 

of  limitations,  unless  the  statute  be  dis-  St.   215;    McKinney  v,   McKinney,    8 

208  Volume  XIII. 


XaniMr  of  Pleading.  LIMITA  TIONS.  Vatnn  of  PIm. 

practice  is  to  demur  specially,  even  though  a  general  demurrer 
will  be  regarded  as  sufficient.* 

8.  PermiBsibility  of  Plea  or  Antwer  —  Demnrrar  Hot  OononUj  Obllga- 
tey.  —  Even  though  the  defendant  is  at  liberty  to  insist  upon  the 
bar  on  demurrer,  it  is  not  obligatory  on  him  in  all  cases  to  do  so, 
but  he  may  raise  the  defense  by  special  plea  or  answer,  as  the 
case  may  be.* 

Demiirrer  SometiiiiM  Obligatory.  —  By  some  statutory  provisions, 
where  the  bar  appears  on  the  face  of  the  complaint  the  objection 
must  be  taken  by  demurrer,  and  if  not  so  taken  it  is  waived ;  and 
only  where  the  objection  does  not  appear  on  the  face  of  the  com- 
plaint is  the  defense  to  be  raised  by  answer.* 

Demnrrer  Waived  by  Amwerisg.  —  It  has  been  held  that  an  answer 
constitutes  a  waiver  of  the  demurrer  previously  interposed.* 

V.    ILLrasB  OF  PLEABIKO  OB  AHswEHnro  —  Hatubs,  Fobm, 

SEaniSITB8»  ETC.  —  1.  Hature    of   Plea  —  ConfeMion    and   Avoidanoe.  — 

The  plea  of  the  statute  of  limitations  is  in  the  nature  of  a  plea  of 
confession  and  avoidance.  It  confesses  the  plaintiff's  cause  of 
action,  but  seeks  to  avoid  a  recovery  by  invoking  the  bar  of  the 
statute.* 

Ii  a  Xaritorioiu  Defenie.  —  Although  according  to  some  authorities 
the  plea  of  limitation  is  classed  among  those  not  deemed  meri- 
torious,* yet  the  statute  of  limitations  is  not  now  generally 
regarded  as  an  unconscionable  defense.'^ 

Ohio  St.  429;  Delaware  County  v.  An-  vided.     Spaur  v,  McBee,  19  Oregon  76; 

drews,   18  Ohio  St.    49;    Keithler    v,  Davis  v,  Davis,  20  Oregon  78. 

Foster,  22  Ohio  St.  29;  Vore  v.  Wood-  4.  Meyer  v.  Binkleman,  5  Colo.  262; 

ford,  29  Ohio  St.  245 ;  combs  v.  Watson,  Vore  v,  Woodford,  29  Ohio  St.  245,  in 

32  Ohio  St.   228;    Valley    R.    Co.    v,  which  latter  case  there  was  an  answer 

Franz,  43  Ohio  St.  623;    Seymour  v,  on   the   merits.      See  likewise  article 

Pittsburg,  etc.,  R.  Co.,  44  Ohio  St.  12.  Demurrers,  vol.  6,  p.  382  et  sea. 

United  States,  —  Taylor  v.  Holmes,  5.  Adams  v.  Tucker,  6  Colo.  App. 

14  Fed.  Rep.  4q8.  393;   Bartalott  z/.  International  Bank, 

In  Knglanil  it  was  provided  by  rules  14  111.  App.  158. 

that  one  cause  of  demurrer  must  be  6.  Nelson  v.  Bond.  1  Gill  (Md.)  218. 

assigned,  but  the  party  was  not  limited  See  also  Barnett  v,  Meyer.  10  Hun  (N. 

to  this  on  argument.    Therefore  where  Y.)  109;    Morgan  v,  Morgan,  10  Wash, 

one  cause  was  assigned,  though  it  was  99. 

not  the  bar  of  the  statute  of  limitations,  7.  Barnett  v.  Meyer,  10  Hun  (N.  Y.) 

the  defendant  could  afterwards  avail  109;    Tomlin  v.  How,  Gilmer  (Va.)  i; 

himself  of  that  objection.     Noyes  v,  Morgan  z/.  Morgan,  10  Wash.  99;  Wood 

Crawley,  10  Ch.  Div.  31;    Dawkins  v,  v.  Carpenter,  loi  U.  S.  135.     See  also 

Penrhyn,  6  Ch.  Div.  318.  Farmers',  etc.,  Bank  r.  Israel,  6  S.  & 

1.  Vore  V,  Woodford,  29  Ohio  St.  R.  (Pa,)  293;  Shock  v,  M'Chesney,  4 
245;   Seymour    ».  Pittsburg,  etc.,   R.  Yeates  i^Pa.)  507. 

Co.,  44  Ohio  St.  12;   Coney  v.  Home,  StatuM  of  LImitatioiis  Approvad.  —  In 

93  Ga.  723.  Wood  V,  Carpenter,  loi  U.  S.  135,  the 

2.  Highstone  tr.  Franks,  93  Mich.  52;  court  said:  ''Statutes  of  limitation 
Wood  V.  Michigan  Air  Line  R.  Co.,  81  are  vital  to  the  welfare  of  society  and 
Mich.  358;  Sturges  v.  Burton,  8  Ohio  are  favored  in  the  law.  They  are 
St.  215;  Hudson  f.  Wheeler,  34  Tex.  found  and  approved  in  all  systems  of 
356.  enlightened  jurisprudence.     They  pro- 

S.  B7  Coda  of  Oregon  it  was  thus  pro-    mote  repose  by  giving  security  and 
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2.   Time  or  Stage  of  Pleading  —  Must  Be  Pleaded  in  First  Instance.  — 

The  general  rule  in  the  United  States  is  that  the  bar  of  the  stat- 
ute, where  claimed  as  a  mere  legal  right,  must  be  pleaded  in  the 
first  instance.* 

After  Bnle  Bay  or  De&nlt.  —  According  to  the  weight  of  authority, 
the  plea  of  the  statute  of  limitations  ought  not  to  be  permitted, 
as  a  rule,  after  the  expiration  of  the  rule  day,^  unless  by  permission 
of  the  court  for  good  cause  shown  ;  *  nor  will  the  plea  be  allowed 
to  be  added  after  issue  joined  *  or  when  a  party  is  in  default.* 

stability  to  human  affairs.     An  import-  Smith  v.  Remington,  42  Barb.  (N.  Y.) 

ant  public  policy  lies  at  their  founda-  75;    McCartee  v.  Camel,  i  Barb.  Ch. 

tion.     They  stimulate  to  activity  and  (N.  Y.)  455;    Clayton's  Estate,  17  Civ. 

punish  negligence.     While  time  is  con-  Pro.  Rep.  (N.  Y.  Surrogate  Ct.)  68,  i 

stantly    destroying    the    evidence    of  Connoly  (N.  Y.)  444]. 

rights,  they  supply  its  place  by  a  pre-  8.  Union  Bank  v.  Eliason,  2  Cranch 

sumption  which  renders  proof  unneces-  (C.  C.)  629. 

sary.     Mere   delay,   extending  to  the  Affldavit  Beqnired.  —  In  Thompson  v. 

limit  prescribed,  is  itself  a  conclusive  Afflick,  2  Cranch  (C.  C.)  46,  it  was  held 

bar.       The     bane     and    antidote    go  that  the  court  will  not  permit  the  plea 

together."  of  the  statute  of  limitations  to  be  filed 

1.  Cooke  V.  Spears,  2  Cal.  409;  after  the  rule  day,  unless  it  be  shown 
Beatty  v.  Van  Ness,  2  Cranch  (C.  C.)  by  affidavit  to  be  necessary  for  the  jus- 
67;    Marsteller  v,  M' Clean,  i  Cranch  tice  of  the  case. 

(C.  C.)  550;  Mclver  7-.  Moore,  i  Cranch  In  Beatty  v.  Van  Ness,  2  Cranch  (C. 

(C.   C.)  90;    Thompson   v,    Afflick,    2  C.)  67,  it  was  held  that  the  court  will 

Cranch  (C.  C.)  46.  permit   the  plea  of  limitations  to  be 

Loniaiana.  —  In   Burch  v,  Willis,  21  filed  after  the  rule  day,  upon  an  affi- 

La.  Ann.  492,  it  was  held  that  prescrip-  davit  showing  it  to  be  a  fair  defense 

tion  may  be  pleaded  at  any  stage  of  the  under  the  circumstances  of  the  case, 

cause,  and  even  in  the  Supreme  Court,  Payment  of  Coite.  —  In  Marsteller  v. 

and,   if  applicable  to  the  demand   to  M 'Clean,  i  Cranch  (C.  C.)  550,  ii  was 

which  it  is  opposed,  must  be  sustained,  held  that  the  court  will  not  permit  the 

2.  Nelson  v.  Bond  i  Gill  (Md.)  218;  statute.of  limitations  to  be  pleaded  to 
Spear  v.  Griffin,  23  Md.  418;  Washing-  an  action  of  trespass  for  mesne  profits, 
ton,  etc..  Turnpike  Road  v.  State,  19  after  the  rule  day,  but  upon  payment 
Md.  241 ;  Sheets  v.  Baldwin,  12  Ohio  of  all  antecedent  costs  and  a  continu- 
132;  Union  Bank  v.  Eliason,  2  Cranch  ance  of  the  cause. 

(C.  C.)  629;    Scott  V.  Lewis,  2  Cranch  Time  Kot  Enlarged  liy  General  Oontiiia- 

(C.  C.)  203;    Marsteller  v.  M'Clean,  i  anee.  —  In    Nelson    v.    Bond,    i    Gill 

Cranch  (C.   C.)  550;     Beatty    v.   Van  (Md.)  218,  it  was  held  that  a  general 

Ness,  2  Cranch  (C.  C.)  67;    Thompson  continuance  of  the  cause  does  not  en- 

V,  Afflick,  2  Cranch  (C.  C.)  46.  large  the  time  to  file  the  plea  of  limita- 

Aotioni  Against  Execnton  and  Adminis-  tions.    See  also,   to  the  same  effect, 

traton.  —  In   Wilson  z/.  Turberville,   i  Spear  v.  Griffin,  23  Md.  418. 

Cranch  (C.  C.)  492,  it  was  held  that,  in  4.  Bell  v.  Morehead,  3  A.  K.  Marsh, 

actions  against  executors  and  adminis-  (Ky.)   159;     Hallagan    v.    Golden,    i 

trators,  the  statute  of  limitations  may  Wend.  (N.  Y.)  302;  Lovett  v.  Cowman, 

be  pleaded  after  office  judgment.  6  Hill  (N.  Y.)  225;  Coit  f.  Skinner,  7 

In  A^ifw  y(7r^,  in  a  proceeding  against  Cow.  (N.  Y.)  401;  Sheets  v.  Baldwin, 
an  administrator  for  an  accounting,  the  12  Ohio  132.  See  also  State  v.  Jen- 
statute  of  limitations  may  be  inter-  nings,  10  Ark.  443;  Chicago,  etc..  R. 
posed  at  any  time  before  all  the  evi-  Co.  v.  O'Connor,  119  111.  586. 
dence  is  in,  so  that  the  claimant  may  5.  Sheets  v.  Baldwin,  12  Ohio  120,  in 
have  an  opportunity  to  contest  the  plea  which  case  the  court  said:  *' The 
by  proofs  which  may  relieve  him  from  authorities  show  a  concurrent  course 
the  operation  of  the  statute.  In  re  of  decisions  in  the  English  and  Ameri- 
Perry,  2  Connoly  (N.  Y.)  536  [citing  can  courts  that,  after  the  expiration  of 
Clock  f.  Chadeagne,  10  Hun  (N.  Y.)97;  the   rule   day,   or  when   the   issue    is 
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* 

Safoaiiig  on  the  Trial  to  allow  the  defendant  to  interpose  the  statute 
of  limitations  is  not  error.*  According  to  some  decisions,  how- 
ever, the  defendant  has  a  right  to  plead  the  statute  of  limitations 
at  the  first  term  after  office  judgment,  it  being  an  issuable  plea.* 

Xotion  to  Strike  Out. — If  the  statute  be  pleaded  after  the  time 
prescribed  by  the  rules  of  court,  without  leave  of  court,  the  plea 
will,  on  motion,  be  ordered  to  be  stricken  out.' 

IKieretion  of  Court.  —  The  granting  of  permission  to  plead  the 
statute  of  limitations  out  of  time  is  a  matter  within  the  sound 
legal  discretion  of  the  court.'*     Such  permission  is  proper  and  is, 

closed,  or  a  party  is  in  default,  the  plea  denied  unless  the  application  had  been 
of  the  statute  of  limitations  ought  not  unreasonably  delayed  and  had  a  tend- 
to  be  permitted;  that  it  is  a  strict  legal  ency  to  delay  the  plaintiff  in  his  trial; 
defense,  and  which  a  party  may,  and  that  it  would  not  even  then  be  denied 
must  at  his  peril,  see  that  he  pleads  in  if  it  was  essential  to  the  justice  of  the 
time,  or  its  benefits  to  him  are  lost."  case,  and  a  good  reason  shown  for  not 
1.  Marx  z/.  Hilsendegen,  46  Mich,  having  pleaded  it.  Continuing  in  the 
338.  language  of  the  court:  **  The  defend- 
After  Judgment.  —  In  Clinton  v,  ant  had  also  a  good  reason  for  not 
Eddy,  54  Barb.  (N.  Y.)  54,  it  was  held  offering  it  sooner.  He  had  a  right  to 
that  by  suffering  the  action  to  proceed  suppose  that  the  end  of  the  plea  would 
to  judgment  without  setting  up  the  be  attained  by  the  legal  presumption 
statute  of  limitations  in  reply  to  a  arising  from  the  staleness  of  the  claim, 
counterclaim  set  up  in  the  defendant's  The  jury,  however,  found  against  that 
answer,  the  plaintiff  would  be  deemed  presumption  on  the  first  trial,  and  that 
to  have  elected  to  stand  upon  the  other  without  any  evidence  to  show  an 
defenses  made  by  him  to  the  counter-  acknowledgment  of  the  debt  within 
claim  on  the  trial,  and  should  not  be  twenty  years.  ♦  *  *  Although  a  re- 
allowed  to  abjure  such  election.  liance  on  the  presumption  therefore 
8.  Morgan  v,  Evans,  2  Cranch  (C.  C.)  would,  in  most  cases,  be  sufficient  for 
70;  Mechanics'  Bank  v.  Lynn,  2  Cranch  the  deifendant  and  excuse  him  for  not 
(C.  C.)  246.  pleading  the  bar  of  the  statute,  it  may 
In  Gregg  v,  Bontz,  2  Cranch  (C.  C.)  not  have  that  effect  in  all  cases.  In 
115,  it  was  held  that  in  Alexandria,  D.  the  case  before  us  that  plea  is  or  may 
C,  the  statute  of  limitations  might  be  be  essential  to  the  defendant's  cause, 
pleaded  upon  setting  aside  the  office  and  the  court  in  its  discretion  ought  to 
judgment  at  the  first  term.  have   allowed    it."      Tomlin  v.   How, 

In  Backhouse  v.  Jones,  5  Call  (Va.)  Gilmer  (Va.)  i. 
462,  it  was  held  that  in  Virginia  a  de-  8.  Washington,  etc.,  Turnpike  Road 
fendant  cannot  be  permitted  to  plead  v.  State,  19  Md.  241;  Scott  v,  Lewis,  z 
the  act  of  limitations  after  the  term  Cranch  (C  C.)  203.  In  this  case,  which 
next  succeeding  the  one  at  which  an  was  assumpsit  upon  a  promissory 
office  judgment  was  confirmed,  unless  note,  the  rule  to  plead  expired  on  the 
good  cause  is  shown  why  he  did  not  second  Monday  of  December,  1818. 
appear  and  plead  the  act  at  the  rules  At  the  next  term  the  defendant  pleaded 
in  the  clerk's  office,  or  at  the  next  term  the  statute  of  limitations,  which  was 
of  the  court  after  the  office  judgment  entered  (short)  and  issue  joined  by  the 
was  obtained,  according  to  law.  clerk,  under  the  agreement  of  the  bar 
6nuiting  Leave  to  Add  Plea  of  limita-  that  the  clerk  should  enter  the  pleas 
ttoBi.  —  Where  an  office  judgment  was  and  make  up  the  issues.  The  plaintiff 
not  set  aside  on  the  terms  of  pleading  moved  the  court  to  order  the  plea  to  be 
the  act  of  limitation,  but  was  set  aside  stricken  out  under  the  general  rule  of 
on  the  plea  of  nonassumpsit,  the  defend-  the  court  that  the  plea  of  limitations 
ant,  not  offering  the  latter  plea,  stood  should  not  be  received  unless  filed  be- 
on  the  common  ground  of  applying  to  fore  the  expiration  of  the  rule  to  plead, 
add  another  plea  deemed  necessary  to  and  it  was  so  ordered, 
the  defense  of  his  cause.  The  court  4.  Cn^w  v.  State,  23  Ark.  684;  Cooke 
held  that  this  liberty  would    not  be  v.  Spears,  2  Cal.  409;  Freeman  v.  Hill, 
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as  a  rule,  granted  where  it  is  clearly  in  furtherance  of  justice.* 

Exoeption  to  Auditor*!  Beport.  —  Where  a  bill  gives  the  defendant  no 
intimation  that  any  claim  will  be  made  against  him,  but  the 
demand  appears  in  the  proof,  he  may,  by  way  of  exception  to 
the  auditor's  report,  rely  upon  the  act  of  limitations ;  yet  it  is 
no  objection  to  this  defense  that  it  was  not  taken  in  the  answer.* 
After  Interloeutory  Deeree,  and  an  issue  ordered,  the  court  will  not 
permit  the  defendant  to  plead  the  statute  of  limitations  and  to 
file  an  answer.' 

3.  Form  of  Plea  — ^In  General.  —  The  statute  of  limitations  may  be 
pleaded  in  two  ways  —  by  non  assumpsit  infra^  etc.,  or  by  the 
plea  of  actio  non  accrevit  infray  etc.^  The  plea  of  non  assumpsit 
infra,  etc.,  alleges  that  the  defendant  did  not  promise  within  the 
statutory  period,*  while  the  plea  of  actio  non  accrevit  infra,  etc., 
avers  that  the  cause  of  action  did  not  accrue  within  such  period.* 

45  Kan.  435:  Reed  v.  Clark,  3  McLean  same  effect,  Welch  v,  Stewart,  2  Bland 

(U.  S.)  480.  (Md.)  42. 

In  ICansas  statutes  of  limitations  are  8,  Wilson  v.  Turberville,   3    Cranch 

regarded  not  as  statutes  of  presump-  (C.  C.)  27. 

tion,  but  as  statutes  of  repose,  and  the  On  the  Hearing.  —  It  is  not  error  to 

trial  court  may,  in  its  sound  judicial  refuse  to  permit  the  plea  of  the  statute 

discretion,  permit  a  defendant  to  file  to  be  filed  on  the  hearing.     Bruce  v. 

an  answer  out  of  time,  pleading  the  Baxter,  7  Lea  (Tenn.)477,  holding  that 

statute  of    limitations.       Freeman    v.  while  it  was  possible  within  the  discre- 

Hill,  45  Kan.  435.  tion  of  the  chancellor  to  have  permitted 

TTnder  Leave  to  File  Additional  Pleat,  the  plea,  it  was  certainly  not  error  not 

the  plea  of  the  statute  of  limitations  to  do  so. 

may  be  filed,  if  done  within  the  time  '*  The  statute  of  limitations    *    ♦    * 

that  the  rules  of  the  court  would  allow  cannot  be  resorted  to  by  him  who  has 

if  the  party  had  filed  no  pleas  before,  already  chosen  his  defense,  rested  his 

but  had  been  put  under  rule  plea  to  the  case  upon  it,  and  suffered  the  case  so 

first  plea  day  after  appearance.     Mitch-  to  proceed  or  had  a  hearing  or  decision 

ell  V.  Sellman,  5  Md.  376.  upon  such  defense;  because  if  a  party 

1.  Cooke  V.  Spears,  2  Cal.  409;  Clin-  were  allowed  to  avail  himself  first  of 
ton  V.  Eddy,  54  Barb.  (N.  Y.)  54;  Tom-  one  defense  and  then  of  another,  there 
lin  V.  How,  Gilmer  (Va.)  i;  Reed  v,  would  be  no  end  to  litigation."  Cape 
Clark,  3  McLean  (U.  S.)  480.  Sable  Co.'s  Case,  3  Bland  (Md.)  672, 

2.  Berry  v.  Pierson,  i  Gill  (Md.)  4.  Banks  v.  Coyle,  2  A.  K.  Marsh. 
^34.                                           •  (Ky.)  564;    Caldwell  v.  Irvine,  4  J.  J. 

Plea  in  Equity  After  Mafter*e  Beport. —  Marsh.  (Ky.)  107:  Payne  v.  Smith,  7  J. 

As  a  general  rule,  it  is  too  late  in  a  suit  J.  Marsh.  (Ky.)50o;  Gemmellz^.  Davis, 

in  equity  to  interpose  a  plea  of  limita-  71  Md.  458;   Soulden  v.  Van  Rensse- 

tions  after  the  master's  report  is  in,  laer,   3    Wend.   (N.   Y.)   472;   t/, 

where  (he  point  was  not  taken  on  the  ,  3  Atk.  70. 

demurrer  or  in  the  answer,  although  it        5.  Banks  v.  Coyle,  2  A.  K.  Marsh, 

is  within  the  power  of  the  court,  in  the  (Ky.)  564:    Caldwell  v,  Irvine.  4  J.  J. 

furtherance   of  justice,   to    allow    the  Marsh.  (Ky.)  107;  Payne  v.  Smith,    7 

plea  in  an  extreme  case  at  any  time.  J.   J.   Marsh.   (Ky.)  500;   Gemmell    7/. 

Webb  V,  Fuller,  83  Me.  405.  Davis,  ^l   Md.   458;    Soulden  v.  Van 

In  Young  v,  Mackall,  3  Md.  Ch.  398,  Rensselaer,  3  Wend.  (N.  Y.)  472:  Mal- 

it  was  held  that  the  statute  may  be  lory  v,  Lamphear,  8  How.  Pr.  (N.   Y. 

pleaded  as  a  defense  at  any  time  after  Supreme Ct.) 491;  Swifts/. Vaughn,  6 Hill 

the   claim  has  been  filed    or  brought  (N.  Y.) 488;  Grady  «/.  Wilson,  115  N.  Car. 

before  the  court,  either  before  the  case  344;  Seamer  v.  Bingham,  3  Atk.  57. 
has  gone  to  the  auditor  or  after  he  has        6.  Banks  v.  Coyle,  2  A.  K.   Marsh. 

made  a  report  on  it.     See  also,  to  the  (Ky.)  564. 
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Ploa  of  Kon  Asrampiit  Infira,  etc.  —  The  plea  that  the  defendant  did 
not  promise  or  undertake  within  the  statutory  period  is  not  uni- 
versally applicable  as  a  defense,*  but  is  only  proper  where  the 
cause  of  action  immediately  arises  upon  the  making  of  the  prom- 
ise.* Where  this  is  not  the  cas^,  the  plea  of  non  assumpsit  is 
insufficient,  for  if  the  cause  of  action  has  accrued  within  the  pre- 
scribed period  of  time,  it  is  immaterial  when  the  promise  was 
made,  because  the  statute  operates  as  a  bar  only  from  the  time 
when  the  cause  of  action  arose,  and  not  from  the  time  of  making 
the  promise.'  The  plea  of  non  assumpsit  operates  as  an  admis- 
sion that  a  cause  of  action  existed  prior  to  the  statutory  period.* 

Plea  of  Aetio  Kon  AccroTlt  Infra,  ete.  —  The  plea  that  the  cause  of 
action  did  not  accrue  within  the  statutory  time  before  the  bring- 
ing of  the  action  is  equally  applicable  to  every  case,*  and  if  the 
plea  is  true  it  is  invariably  a  good  bar.*  It  is  proper  even  where 
the  plea  of  non  assumpsit  is  available,  and  is  the  only  method  of 
pleading  the  limitation  where  the  cause  of  action  does  not  immedi- 
ately arise  from  the  making  of  a  promise,  but  results  from  a  breach 
happening  after  the  promise  is  made."*^ 

1.  Banks  v,  Coyle,  2  A.   K.  Marsh,  limitations;  the  one  that  the  defendant 

(Ky.)  564;    Payne  v.   Smith,    7  J.    J.  did  not  promise  within  five  years,  and 

Marsh.  (Ky.)  500;    Gemmell  v.  Davis,  the  other  that  the  cause  of  action  did 

71  Md.  458.  not  accrue  within  that  time.     The  lat- 

8.  Caldwell  f .  Irvine,  4  T.  J.  Marsh,  ter  is  equally  applicable  to  every  case, 

(Ky.)  107,  in  which  case  the  court,  in  but  the   former    *    *    *    is  in  many 

holding  that,  in  an  action  of  assumpsit  cases  insufficient;    for  if  the  cause  of 

against  administrators  on  an  implied  action  accrued  within  five  years,  it  is 

promise  by  the   intestate  for    money  immaterial    when     the    promise    was 

paid  for  him,  a  plea  of  non  assumpsit  made.     *    *    *    As,   if  a  promissory 

within    five  years  was    proper,    said:  note  were  made  seven  years  ago  to  pay 

'*  The  cause  of  action  accrued  at  the  money  within  three  years,  the  statute 

instant  when  the  money  was  paid;  be-  is   no  bar;  so  if  it  were  made  seven 

cause  at  that  moment  the  law  implied  years  ago  to  pay  money  within  three 

an   assumpsit    to    refund    it.     Conse-  months,  though  the  statute  would  be  a 

quently  non  assumpsit  within  five  years  bar,  yet  the  defendant  must  not  plead 

was  the  proper  form  of  pleading  the  non  assumpsit  infra  quinque  annos^  for 

statute    of     limitations."      See    also  that  would  be  bad,  but  the  plea  must 

Payne  v.  Smith,  7  J.J.   Marsh.  (Ky.)  h^  causa  actionis  non  accrevit  infra  quin^ 

SOO;  Banks  v.  Coyle,  2  A.  K.  Marsh,  que    annos."      See    also    Gemmell    v. 

(Ky.)564;  Harrison  v,  Handley,  i  Bibb  Davis,  71  Md.  458;  Murdock  v.  Winter, 

(Ky.)443;  Soulden  v.  Van  Rensselaer,  i   Har.  &  G.  (Md.)  471;    Hodsden   v. 

3    Wend.    (N.    Y.)    47a;     Buckler    v,  Harridge,  2  Saund.  63,  note  6. 

Moor,  I  Mod.  89.  4.  Bland  v.  Haselrig,  2  Vent.  151. 

Ib  Boire  Fadas  npon  a  Judgment  ren-  5.  Banks  v.  Coyle,  2  A.  K.  Marsh. 

dered  upon  a  probate  bond  of  a  guard-  (Ky.)  564;    Payne   v.   Smith,   7  J.    J> 

ian  of  a  distracted  person,  the  latter's  Marsh.  (Ky.)  500. 

creditor  averred  that  previous  to  the  6.  Banks  v.  Coyle,  2  A.  K.  Marsh, 

appointment  of  the  guardian  the  party  (Ky.)  564. 

had  assumed  and  promised,  etc.      It  7.  Payne  v.  Smith,  7  J.  J.   Marsh, 

yas  held  that  a  plea  of  non  assumpsit  (Ky.)  500;    Gemmell  v.  Davis,  71  Md. 

1?  -f'jr  annas  was  a  proper  plea  in  458;    Richman  v.  Richman,  8  N.  J.  L. 

*"ch   case.     Aldrich    v.   Williams,    12  55;     Soulden    v.    Van    Rensselaer,    3 

^^'  413.  Wend.  (N.  Y.)  472.  in  which  last  case 

/J.'*  ^n  Banks  v.  Coyle,  2  A.  K.  Marsh,  the  court  said:    "  In  this  case  the  dcc- 

JJ^y-)  564,  the  court  said:    '*  There  are  laration  is  on  a  promise  to  perform  a 

^  ^odes  of  pleading  the  statute  of  future  act;   no  cause  of  action  could 
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4.  Eequisites  of  Plea  —  a.  Ix  General.  —  The  plea  of  the 
statute  should  be  explicit  and  special,  so  that  the  party  against 
whom  it  is  opposed  may  be  put  on  his  guard.* 

b.  Averment  of  Facts  Constituting  Bar.  —  Since  the 
defense  of  the  statute  of  limitations  is  an  affirmative  one,^  a  plea 
of  the  statute  which  merely  avers  the  pleader's  conclusions  of 
law  is  bad.'  The  plea  must,  as  a  rule,  set  up  the  facts  consti- 
tuting the  bar,*  as,  for  instance,  that  the  alleged  cause  of  action 
did  not  accrue  within  certain  designated  years  previous  to  the 

therefore     exist      contemporaneously  Mountain  Tunnel  Co.  z/.  Stranahan,  31 

with  the  promise.      The  plea  of  non  Cal.  394;    Schroeder  v.  Jahns,  27  Cal. 

assumpsit  infra  j^jra/f»^x  was  improper;  274;  Jenks   v.  Lansing  Lumber  Co.,  97 

it  should  have  been  a  plea  of  ar//(7 /f<7ff  Iowa  342;    Barnes   v,   McMurtry,    29 

accrevit  infra,  etc.**  Neb.  178;  Scroggin  v.  National  Lumber 

Action  on  Kota. —  In  Banks  z^.  Coyle,  Co.,  41  Neb.  195;    Lassiter  v.  Roper, 

3  A.  K.  Marsh.  (Ky.)  564,  it  was  held  114  N.  Car.  17;    Pope  v.  Andrews,  90 

that  a  plaintiff,  though  bound  to  recite  N.  Car.  401 ;    Walker  v.  Laney,  27  S. 

the  date  of  a  note  declared  on,  is  not  Car.  150:    McCloskey  v.  Barr,  38  Fed. 

estopped  thereby,  but  may  show  that  it  Rep.  165. 

was  actually  made  on  a  different  day,  4.  California,  —  Caulfield  v.  Sanders, 

and    consequently    the    plea    of    non  17  Cal.  569;    Table  Mountain  Tunnel 

assumpsit  within  five  years  is  bad.  Co.  v.  Stranahan,  31  Cal.  387;  Howell 

In  Mallory  v.  Lamphear,  8  How.  Pr.  v,  Rogers,  47  Cal.  291. 

(N.  Y.  Supreme  Ct.)49i,  which  was  an  Colorado.  —  Adams     v.     Tucker,     6 

action  upon  a  duebill  payable  immedi-  Colo.  App.  393. 

alely,  the  defendant  in  his  answer  ad-  Florida.  —  Sammis  v.  Wightman,  31 

mitted  the  making  of  the  note,  but  set  Fla.  10. 

up  as  new   matter  that '*  the  note  or  Indiana.  —  Colglazier  v.   Colglazier, 

duebill  was  not  made  within  six  years  117  Ind.  460. 

next  before  ihe  commencement  of  the  Iowa. — Jenks    v.    Lansing   Lumber 

action."     It  was  held  that  this  was  an  Co.,  97  Iowa  342;  Harlin  v.  Stevenson, 

immaterial  issue,  the   time  when   the  30  Iowa  371;  Tredway  z^.  McDonald,  51 

note  was  made  being  wholly  immate-  Iowa  663. 

rial,  and  that  the  time  when  the  note  Kentucky.  —  Clark     v.    Schwing,    i 

was   delivered   and    took   effect  as  an  Dana  (Ky.)  333. 

obligation  should  be  alleged  and  estab-  Maryland.  —  Gott   v.    State,  44    Md. 

lished  in  order  to  constitute  a  statutory  336;  Wallace  v.  Schaub,  81  Md.  594. 

bar.  Nebraska,  —  Scroggin     v.    National 

Flea  to  Several  Counts  inAssumpeit. —  Lumber  Co.,  41  Neb.  195. 

In  Slocumb  v.  Holmes,  i  How.  (Miss.)  N'ew  York,  —  Eno  v.  Diefendorf,  102 

139,  it  was  held  that  to  a  declaration  in  N.  Y.  720,  7  M.  E.  Rep.  798. 

assumpsit    with    several    counts,    one  North  Carolina.  —  Pemberlon  v.  Sim- 

upon  a  note  bearing  date  at  a  particu-  mons,    100    N.    Car.   316;    Turner    v. 

Jar  time  and  payable  in  future,  and  the  Shuffler,  108  N.  Car.  642;  Pope  v.  An- 

others   for  money   had  and  received,  drews,  90  N.  Car.  401. 

jgoods,    wares,  and   merchandise    sold  .South  Dakota.  —  Searls  v.   Knapp,  5 

and    delivered,    etc.,    a    plea    of    non  S.  Dak.  325. 

assumpsit  infra  sex  annos  is  not  a  good  Texas.  —  Portis  v.  Hill,  3  Tex.   273; 
plea.     In    such    a    case,    in    order  to  Glasscock  v.  Hamilton,  62  Tex.  143. 
obtain   the   benefit  of  the    statute    of  Utah,  —  Spanish  Fork  City  v.  Hop- 
limitations,  the  plea  should  be  that  the  per,  7  Utah  235. 

cause  of  action  did  not  accrue  within  Wisconsin.  —  Howell   v.    Howell,  15 

six  years.  Wis.  55;  Whitney  v,  Marshall,  17  Wis. 

1.  Blake  v.  Bredall,  15  La.  550.  174. 

2.  Jenks  v,  Lansing  Lumber  Co.,  97  United  States,  —  Lyon  v.  Bertram,  20 
Iowa  342.  How.  (U.  S.)  149;  McCloskey  v.  Barr, 

8.  Caulfield  v.  Sanders,  17  Cal.  570;     38  Fed.  Rep.  165. 
Adams  v,  Patterson,  35  Cal.  126;  Table        England. v. ,  3  Atk.  71. 
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filing  of  the  complaint.*  The  mere  averment  that  the  demand 
is  barred  by  the  statute  is  but  stating  a  conclusion  of  law,  and 
not  the  facts  from  which  it  is  deduced.*     A  plain  statement  of 

such  facts  as  may  be  necessary  is  all  that  is  required.' 

1.  Caulfield  v,  Sanders,  17  Cal.  569.  averring   facts   upon   which   an    issue 

Pleas  Held  Bad  as  Ayerrin^  Conclnsions  might  be  raised  to  be  submitted  to  the 

of     Law — Ouster    ami   Dtssnzin. — A  jury." 

plea  that  **  complainants  were,  at  the  8.  Wallace  v.  Schaub,  81  Md.  594. 
lime  of  bringing  this  suit,  and  long  In  ap  action  for  money  due  on  a 
prior  thereto,  ousted  and  disseized  and  promissory  note,  payable  with  interest, 
out  of  possession  of  said  premises  "  the  declaration  stated  that  the  def end- 
states  a  mere  conclusion  of  law,  and  is  ant  had  not  paid  the  amount  of  the 
wholly  wanting  in  proper  averments  of  note  and  interest,  except  interest  on 
facts  and  circumstances  to  sustain  that  the  note  from  its  date  up  to  a  certain 
conclusion.  McCloskey  v.  Barr,  38  day  '*  within  six  years  next  before  the 
Fed.  Rep.  165.  commencement  of  this  suit."  The 
To  a  Suit  on  an  Account^  the  defend-  defendant  pleaded  the  statute  in  the 
ant  averred  that  "  each  and  every  item  usual  form.  The  plea  was  held  good, 
of  said  account  prior  to  the  tenth  day  because  the  interest  was  accessory  to 
of  March,  1859,  is  barred  by  time;  and  the  principal,  and  the  allegation  of  the 
he  pleads  and  relies  upon  the  slatute  payment  of  the  interest  was  merely  a 
of  the  state  of  California  entitled  *  An  statement  of  evidence,  which  might  or 
Act  defining  the  time  of  commencing  might  not  take  the  case  out  of  the  stat- 
civil  actions,'  approved  April  22,  1850,  ute.  Mollis  v.  Palmer,  3  Scott  265,  2 
in  bar  of  any  recovery  in  said  action."  Bing.  N.  Cas.  713,  29  E.  C.  L.  464,  2 
It  was  held  that  this  plea  was  fatally  Hodges  55. 

defective,  because   an   averment  of  a  Plea  Set  Vp  by  Affidavit  of  Defense. — 

conclusion  of  law.     Caulfield  v.  Sand-  In  Fritz  v,  Hathaway,  135  Pa.  St.  274, 

ers,  17  Cal.  570.  it  was  held  that  in  an  action  of  assump- 

2.  Pope  V.  Andrews,  90  N.  Car,  401;  sit  upon  a  book  account,  when  all  the 

Walker  v,  Laney,  27  S.  Car.  150.     See  charges  in  the  copy  of  the  account  filed 

also  Scroggin  v.  National  Lumber  Co.,  with  the  statement  of  claim  bear  date 

41  Neb.  195;    Barnes  v.  McMurtry,  29  more    than    six    years    prior    to    suit 

Neb.  178.  brought,  an  affidavit  of  defense  calling 

In  Walker  v.  Laney,  27  S.  Car.  150,  attention   to   that    fact,    and   averring 

the  court  said:     '*  The  defendant,   at  that  the  defendant  has  made  no  new 

the  conclusion  of  his  answer,    stated  promise,  sufficiently  sets  up  the  statute 

that'  for  a  further  defense,  the  account  of  limitations.     In  this  case  the  court 

is  barred  by  the  statute  of  limitations.'  said:     **  The  affidavit  of  defense  called 

The  judge  held  this  to  be  an  insuffi-  attention  to  the  fact  that  the  contract, 

c«ent  mode  of  interposing  the  bar  of  as  appeared  on  the  face  of  the  book  ac- 

tWs  statute,  and  we  think,  according  count,  had  been  completed   more  than 

'/    ^^\^^^  Isiw,    he    was    correct.     The  six  years    before    suit    brought,    and 

p/ca^dirifrs    should    contain    the    facts  averred  that  defendant  had  made  no 

Op(^^  ^^hich  the  issue  between  the  par-  new  promise.     This  distinctly  set  up 

ry' ^  /s  made  up,  alleged  on  the  one  side  the   bar  of  the  statute  of  limitations, 

^  denied  on  the  other,  and  not  sim-  and  was  a  good  defense  against  sum- 

^"j^  conclusions  of  law;  and  where  the  mary  judgment." 

defense  rests  upon  facts  as  matter  of  Iniraffioient  Fleas  of  the  Statute  —  Ac- 

jtvoid^nce,    they    should    be    averred,  tton  for  Damages  for   Continuing  Nuv- 

The     fact   upon   which   the  statute  of  sance,  —  In  Jenks  v,  Lansing  Lumber 

iiinit^.^ions  may  be  interposed  as  a  de-  Co.,  97  Iowa  342,  the  court,  in  holding 

•   »L^  is  that  the  promise  was  not  made  that  in  an  action  for  damages  for  a 

witliir^   six  years.     Here  this  fact  was  continuing  nuisance  an  answer  plead- 

^^\   ^-lleged,  but  the  defendant  simply  ing  the  statute  of  limitations  against 

claiTk^^^  the  benefit  of  the  statute,  with-  such  claim,  as  applicable  to  a  perma- 

oat  ^t^ting  any  ground  upon  which  to  nent  nuisance,  was  bad  on  demurrer, 

^?^     liis  claim.     This  was  a  defect  in  said:    **  If  it  was  the  purpose  to  pre- 

*^^*"taLnce  rather  than  in  form.     It  was  sent  that  question,  the  answer  should 

^^^^ ing  a  conclusion  of  law  instead  of  have  set  out  the  facts  .upon  which  it 
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* 

Flea  of  Payment.  —  According  to  some  decisions  lapse  of  time  is 
held  to  be  but  a  presumptive  bar  to  an  action,  and  hence  the  fact 
which  the  lapse  of  time  conduces  to  prove  must  be  pleaded,  and 
not  the  mere  lapse  of  time  itself.*     Under  these  decisions  the  ! 

plea  should  set  forth  not  the  mere  lapse  of  time,  but  the  allegation  j 

of  payment  of  which  the  time  is  to  afford  presumptive  evidence.* 

relied  as  a  bar  to  the  action.     •    •    •  Averment  that  Demand  Sued  On  Is  Open 

In  view  of  the  averments  of  the  peti-  Account.  —  In  Alabama  it  is  held  that 

tion,  the  answer  does  not  set  forth  the  in  an  action  of  assumpsit  on  the  com- 

facts  upon  which  it  is  sought  to  invoke  mon  counts,  a  plea  of  the  statute  of 

the  bar  of  the  statute.    The  answer  is  limitations  of  three  years  which  does 

but  the  statement  of  a  legal  conclusion,  not  aver  that  the  plaintiff's  cause  of 

and  the  demurrer  thereto  was  right-  action  is  an  open  account  is  not  a  good 

fully  sustained."  plea.    Winston  ?/.  State  University,  i 

An  Answer  in  Ejectment  stating  that  Ala.    124;    Harrison   v.    Harrison,    39 

the  defendant  was,  when  the  suit  was  Ala.  489;  Brooks  v.  McFarland,  20  Ala. 

commenced,  is  now,  and  has  been  for  483;  Lowrie  v,  Stewart,  8  Ala.  163. 

more  than  five  years  immediately  prior  Lapse  of  Time  After  Payment.  —  In 

thereto  the  owner  of  and  seized  in  fee,  an  action  for  contribution,  where  the 

and  entitled  to  the  possession  of  the  surety  who  seeks  contribution  has  paid 

demanded  premises,  is  not  a  plea  of  the  the  debt  under  a  judgment  which  was 

statute  of    limitations.     McCreery    v.  rendered  against  him  on  the  principal 

Sawyer,  52  Cal.  257.  cause  of  action  in  a  suit  brought  on  it 

In  an  Action  for  an  Accounting  before  it  was  barred  by  the  statute  of 
brought  against  a  partner,  an  answer  limitations  against  him  or  his  cosurety, 
setting  up  that  the  defendant  had  set-  the  payment  made  by  him  at  a  subse- 
tled  and  paid  the  plaintiff  ''for  all  quent  period,  at  which  period  the  origi- 
deal,  accounts,  matters,  and  things  he  nal  cause  of  action  would  be  barred  by 
has  ever  had  with  plaintiff,  and  denies  lapse  of  time,  would  not  be  the  pay- 
that  he  is  indebted  to  her  in  any  sum  ment  of  a  debt  in  any  proper  legal 
whatever,  and  that  more  than  six  years  sense,  barred  by  limitations  in  favor  of 
have  elapsed  since  the  matter  and  his  cosurety  at  the  time  of  such  pay- 
things  mentioned  in  plaintiff's  com-  ment.  A  plea  setting  up  the  statute  of 
plaint,  or  any  of  them,  have  become  limitations  in  such  a  case  must  state 
due,"  was  considered  merely  a  defense  facts  which  negative  the  plaintiff's 
of  payment,  and  not  a  sufficient  plea  right  to  recover.  To  constitute  such  a 
that  the  claims  and  demands  of  the  plea  a  good  one,  it  should  distinctly 
plaintiff  were  barred  by  the  statute  of  allege  that  the  period  of  the  bar  of  the 
limitations.  Eno  v.  Diefendorf,  102  N.  statute  has  elapsed  from  the  date  of 
Y.  720,  7  N.  E.  Rep.  798.  the  payment  made  by  the  plaintiff  and 

Mere  Enumeration  of  Statutes,  —  An  that    of    the   institution   of  this    suit, 

allegation  that  the  defendants  ' '  plead  Glasscock  v.  Hamilton,  62  Tex.  143. 

the  statutes  of  limitation  of  ten,  seven,  1.  Gulick  v,  Loder,  13  N.  J.  L.  68. 

six,  and  three  years,  as  prescribed  in  2.  Gulick  v.  Loder,  13  N.  J.  L.  68. 

the  code,  to  all  said  claims,  and  aver  See  also  Buchannan  v.  Rowland,  5  N. 

that  they  are  unable  to  plead  the  same  J.  L.  831. 

more  definitely  to  each  and  all  of  said  Denial  of  Waiver.  —  In  Vogel  v.  Peo- 

claims,"  is  bad  and  insufficient  with-  pie's  Mut.  F.  Ins.  Co.,  9  Gray  (Mass.) 

out  amendment.     Turner  v.  Shuffler,  23,  it  was  held   that  to  a  declaration 

108  N.  Car.  642.  averring  a  waiver  of  a  bar  from  lapse 

Failure  to  Show  Species  of  Contract.  —  of  time,  a  denial  of  such  waiver  is  a 
Where  the  statute  of  limitations  im-  sufficient  answer,  without  more  dis- 
poses a  bar  upon  certain  species  of  tinctly  setting  up  the  bar.  In  this  case 
contracts  after  three  years  and  upon  the  court  said:  '*  The  plaintiff  by  his 
others  after  two  years,  and  the  plea  declaration  dispensed  with  any  aver- 
does  not  show  that  the  contract  in  ment  in  the  answer  that  the  action  was 
question  is  of  the  latter  class,  the  plea  barred  by  lapse  of  time.  The  allega- 
is  bad.  Lyon  v,  Bertram,  ao  How.  (U.  tion  of  a  waiver  of  such  bar  by  necee- 
S.)  149.              .  sary  implication  admitted  its  existence, 
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Xothod  of  Pleading  in  Equity.  ^^  The  plea  of  the  statute  of  limitations 
in  equity  is  not  required  to  be  formal  or  technical.*  It  is  not 
necessary  to  refer  in  terms  to  the  statute  which  creates  the  bar.* 
It  will  be  sufficient  for  the  defejidant  to  state  the  necessary  facts 
to  bring  the  cause  within  the  operation  of  the  statute,  and  then  to 
insist  that  by  reason  of  the  existence  of  those  facts  the  plaintiff's 
right  or  remedy  is  at  an  end.'  Anything  in  an  answer  in  equity 
which  will  apprise  the  plaintiff  that  the  defendant  relies  on  the 
statute  of  limitations  will  be  sufficient,  if  such  facts  are  stated  as 
are  necessary  t;o  show  that  the  statute  is  applicable.* 

and  put   the  issue  solely  on   the  ques-        In   Mitchell    v»   Woodson,    37    Miss, 

tion     of    waiver.       It    was    sufficient,  567,    the  court   said:    **  It   is   objected 

therefore,    for    the   defendant    to  meet  that     the    statute     is     not    sufficiently 

the    issue    thus    tendered    him    by   the  pleaded,    because    the    answer    setting 

plaintiff  by  denying  in   clear  and   dis-  up   the   defense  does  not  specially  rely 

tinct  terms   that  any  such  waiver   had  on  the  statute  as  a  bar,  and  because  it 

been  made."  does  not   state  what   particular  statute 

1.   Wilkinson   v.    Flowers,    37    Miss,  is  relied  on.     The  first  section  of  the 

579;  Van    Hook  v.  Whitlock,   7    Paige  Act  of  1844,  Hutch.  Code  829,  provides 

(N.  Y.)  373.  that   all   possessory   and   other    actions 

Belianoe  on  Btatute  Oenorally  in  An-  for  lands  shall  be  commenced  within 
twer. — ''The  same  strictness  of  plead-  seven  years  next  after  the  right  or  title 
ing  is  not  required  in  equity  as  at  law.  thereto,  or  cause  of  action,  shall  ac- 
It  is  not  common  to  plead  the  statute  crue.  This  statute  has  been  held  not 
specially  or  formally  in  equity,  but  to  be,  in  terms,  applicable  to  suits  in 
only  to  rely  upon  it,  in  general  terms,  chancery,  but  that  courts  of  equity 
in  the  answer.  The  only  reason  for  would  adopt  the  spirit  and  substance- 
requiring  the  defense  to  be  made  by  of  the  limitation  in  analogous  cases  in 
plea  or  answer  is  that  the  plaintiff  may  that  court,  and  apply  the  principle  of 
have  an  opponunity,  if  he  can,  to  take  the  statute,  and  the  limitation  thereby 
the  case  out  of  the  operation  of  the  created,  to  such  cases.  Mandevill  v. 
statute."  Tazewell  z/.  Whittle,  i3Gratt.  Lane,  a8  Miss.  317;  Goff  v,  Robins,  33 
(Va.)  329.  See  also,  to  the  same  effect.  Miss.  153.  Hence  it  is  not  necessary 
Smith  V,  Pattie,  81  Va.  654.  to  set  up  the  statute  in  a  formal  and 

8.  Van   Hook  v,  Whitlock,   7    Paige  technical  manner  in  a  suit  in  chancery. 

(N.  Y.)  373;    Ditto  V.  Young,    3  J.   J.  It  is  sufficient  if  the  substantial  matter 

Marsh.  (Ky.)  190.  which  the   statute   makes  a  bar  to  the 

S.  Van  Hook  v,  Whitlock,  7  Paige  claim  be  set  forth  and  relied  on  as  a 
(N.  Y.)  373.  In  this  case  the  defend-  defense.  Here  the  answer  in  sub- 
ants,  being  desirous  of  protecting  stance  alleges  that  Mitchell  and  his 
themselves  under  more  than  one  pro-  tenants  have  been  in  possession  of  the 
vision  of  statutory  limitations,  set  up  premises,  claiming  title,  since  the  exe- 
in  their  answer  that  as  to  all  the  cution  of  the  two  deeds  mentioned  in 
causes  of  action  of  which  there  was  the  bill,  the  latter  of  which  is  dated 
concurrent  jurisdiction  in  courts  of  17th  of  May,  1841.  From  that  time 
law  and  equity,  such  causes  did  not  the  answer  claims  title  by  adverse  pos- 
accnie  within  six  years  before  the  session,  a  period  of  about  thirteen 
Ming  of  the  bill,  and  as  to  all  other  years  before  the  filing  of  the  bill.  This 
causes  of  action,  they  did  not  accrue  was  sufficiently  certain  to  apprise  the 
within  ten  years;  and  they  insisted  complainants  of  the  ground  of  defense, 
also  upon  a  lapse  of  time  generally,  which  was  that  of  adverse  possession 
The  answer  was  held  to  be  sufficient  to  for  a  period  prescribed  by  law  for  bar* 
take  advantage  of  any  statute  of  limi-  ring  the  claim." 
tations  which  might  apply.  lUnstration.  —  An  allegation    in    an 

4.  Mitchell   v,  Woodson,    37    Miss,  answer  to  a  bill   in   equity  that    the 

569;  Smith  V.  Pattie,  81  Va.  654;  Taze-  respondent  had  the  uninterrupted  pes- 

well  V,  Whittle,  13  Gratt.  (Va.)  329;  session  of  said  lands,  claiming  them  as 

Humphrey  v,  Spencer,  36  W.  Va.  11.  her  own,  with  full  knowledge  on  the 
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c.  Averments  as  to  Lapse  of  Time  —  in  oeneraL  —  A  plea  of 

the  statute  of  limitations  should  aver  that  the  time  prescribed  as 
a  bar  by  the  statute  has  elapsed,*  since  a  plea  which  sets  up  any 
shorter  period  presents  no  legal  defense.* 

Allegation  aa  to  Time  Wlien  Aotion  Aoerned.  —  In  pleading  the  statute 
of  limitations,  it  is  sufficient  to  allege  that  the  cause  of  action  did 
not  accrue  within  the  prescribed  limit,*  whereupon,  ordinarily, 
the  plaintiff  must  show  an  avoidance.*  Where  an  indebtedness 
is  shown  without  showing  the  time  of  its  accrual,  it  is  the  duty  of 
the  party  who  seeks  to  defend  himself  from  the  claim  by  prescrip- 
tion to  show  that  it  accrued  at  a  period  sufficiently  remote  to 
aflford  that  defense.* 

Averment  of  Time  Prior  to  Whleh  Limitation  Had  Son.  —  A  plea  of  the 
statute  of  limitations  should  aver  that  the  defendant  did  not 
undertake  and  promise,  within  the  statutory  period  next  before 
the  commencement  of  the  suit,*  or  that  the  cause  of  action  did 
not  accrue  within  the  statutory  period  before  the  commencement 
of  the  suit.''     It  is  the  commencement  of  the  suit  which  fixes 

part  of  the  complainant,  for  more  than  years  next  before  the  institution  of  the 

sixteen  years,  is  a  sufficient  plea  of  the  suit,  for  that  is  tantamount  to  saying 

statute  of  limitations.     Love  v.  Love,  that  the  right  of  action  did  not  accrue 

65  Ala.  554.  at  any  time  within  that  period.*' 

1.  Cornwell  v.  Broom,  34  111.  App.  4,  Baldwin  t^.  Martin,  35  N.  Y.  Super. 
391;  Hudson  V.  Hudson,  6  Munf.  (Va.)  Ct.  85. 

352.  5.  Frosh  r.  Swett,  2  Tex.  485. 

2.  Cornwell  z/.  Broom,  34  111.  App.  An  averment  in  an  answer  that  the 
391;  Ashbey  v.  Ashbey,  38  La.  Ann.  cause  of  action  set  forth  in  the  com- 
902.  See  also  Badgett  v,  Martin,  12  plaint  did  not  accrue  within  six  years 
Ark,  730.  from  the  commencement  of  the  action 

In  State  v.  Green,  4  Gill  &  J.  (Md.)  sufficiently  pleads  the  statute  of  limita- 
381,  it  was  held  that  a  plea  of  limita-  tions.  Searls  v.  Knapp,  5  S.  Dak.  325. 
tions  to  conform  to  an  Act  of  Assembly  6.  Swift  z/.  Vaughn,  6  Hill(N.  Y.)488. 
(Act  of  Md.  1729,  c.  24,  §  21),  providing  Before  Exhibiting  of  Bill.  —  A  plea  to  a 
that  suits  brought  on  guardian's  bonds  declaration  in  assumpsit  that  the  de- 
must  be  brought  within  "  twelve  years  fendant  did  not  undertake  and  prom- 
after  the  passing  said  bond,"  must  ise,  etc.,  within  six  years  nex't  before 
allege  that  twelve  years  have  elapsed  the  exhibiting  of  the  bill  tenders  an  im- 
from  the  passing  of  the  bond  in  the  dec-  material  issue.  The  plea  should  deny 
laration  mentioned,  before  the  issuing  that  the  defendant  undertook  and  prom- 
of  the  writ  original  in  the  cause,  or  it  ised  within  six  years  next  before  the 
must  contain  some  equivalent  aver-  commencement  of  the  suit.  In  this 
ment.  case  the  court  said:  **  The  pleas  do  not 

8.  Baldwin  v.  Martin,  35  N.  Y.  Super,  tender  an  issue  upon  a  material  point. 

Ct.  85;  Searls  v.  Knapp,  5  S.  Dak.  325;  It  may  well  be  that  the  defendant  did 

Davis  V,  McMullen,  86  Va.  256.  not   promise   at   any   time   within   six 

Denial  of  Breach  of  Covenant  Within  years  next  before  the  exhibiting  of  the 

Twenty  Tears,  —  In  Davis  z/.  McMullen,  bill,  although  the  suit  was  commenced 

86  Va.  256,   it  was  held  that  "  it  is  a  within  five  years  after  the  promise." 

good  plea  in  an  action  of  covenant  to  Swift  v.  Vaughn,  6  Hill  (N.  Y.)488. 

plead  that  the  defendant  had  not  broken  7.  Hartson  v,   Hardin,  40  Cal.  264; 

the  covenant  as  alleged  in  the  declara-  Indianapolis,  etc.,  R.  Co.  v.  Center  Tp., 

tion.     *    *    *    And  if  it  can  be  pleaded  130  Ind.  90;  Wilcox  z/.  Kassick,  2  Mich, 

generally   that  the  defendant  did  not  165;    Piper  w.    Hoard,   107  N.   Y.  67; 

break  his  covenant  at  all,  surely  it  is  Stubbs  v.  Motz,  113  N.  Car.  458. 

sufficient  in  form  and  substance  to  plead  Before  Filing  Amended  Complaint.  —  In 

that  he  did  not  break  it  within  twenty  Indianapolis,   etc.,   R.  Co.   v.   Center 
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the  rights  of  the  parties  so  far  as  the  statute  of  limitations  is 
concerned.* 

Averment  of  Lapse  of  Ghreater  Period  tlian  Preioribed.  —  As  to  whether  a- 
plea  of  limitations  which  avers  the  lapse  of  a  greater  period  of 
time  than  that  prescribed  by  the  statute  is  good,  the  decisions 
differ.  According  to  some  decisions,  a  plea  which  denies  that 
the  cause  of  action  has  accrued  within  a  greater  period  of  time 
than  the  statute  prescrioes  is  bad,*  and  may  be  demurred  to,'  or 
may  be  stricken  out  on   motion.*     These  decisions  are   based 

Tp..  130  Ind.  90,  it  was  held  that  an  an-  been  referred  to  which  by  any  analogy 
swer  averring  that  the  cause  of  action  appears  to  sustain  such  a  plea,  nor 
accrued  more  than  six  years  next  be-  have  I  been  able  to  find  one;  on  the 
fore  the  filing  of  the  amended  com-  contrary,  the  authorities  on  this  point 
plaint  is  bad.  The  averment  should  be  seem  to  be  all  the  other  way.*' 
"  before  the  commencement  of  the  ac-  In  Hartson  v.  Hardin,  40  Cal.  264,  it 
tion.'*  See  also  Wilcox  v.  Kassick,  2  was  held  that  in  an  action  for  the  value 
Mich.  165.  of  services  rendered,  a  plea  which  does 
Averment  that  Oanse  of  Action'*  Arose,"  not  aver  that  the  cause  of  action  ac- 
ete.  —  In  Stubbs  v.  Motz,  113  N.  Car.  crued  more  than  two  years  before  the 
458,  the  court  held  that  while  the  de-  commencement  of  the  action,  but  only 
fendant's  plea  was  not  strictly  accu  that  the  services  contracted  to  be  ren- 
rate,  as  he  pleaded  that  the  cause  of  dered  by  the  plaintifif  were  rendered 
action  ''  arose  '*  more  than  three  years  more  than  two  years  before  action 
before  suit  brought,  yet,  under  the  lib-  brought,  is  insufficient  as  a  plea  of  the 
eral  system  of  pleading  now  in  force,  statute  of  limitations. 
he  should  have  the  benefit  of  meaning  Time  Allowed  for  Payment  of  Claim 
that  it  did  not  "  accrue  "  within  three  After  Presentation.  —  In  an  action  to  re- 
years,  cover  back  the  amount  of  an  assess- 
In  Equitable  Aetion.  —  According  to  ment  for  a  local  improvement,  it  is 
Code  Civ.  Pro.  N.  Y.,  §382,  the  right  of  sufficient  in  pleading  the  statute  of  lim- 
acrion,  in  an  equitable  action  to  set  itations  to  aver  that  more  than  six  years 
aside  a  deed  upon  the  ground  of  fraud,  have  elapsed  since  the  cause  of  action 
is  deemed  to  have  accrued  only  when  has  accrued ;  it  is  not  necessary  to  aver 
the  fraud  is  discovered,  and  an  answer  that,  in  addition  to  the  six  years,  the 
pleading  that  the  right  of  action  did  not  thirty  days  allowed  the  city  by  its  char- 
accrue  within  six  years  before  the  com-  ter  to  pay  the  claim  after  presentation, 
mencement  of  the  action  is  sufficient,  and  during  which  time  the  claimant  is 
Piper  V.  Hoard,  107  N.  Y.  67.  prohibited  from  bringing  suit,  have 
1.  Wilcox  V,  Kassick,  2  Mich.  165,  in  elapsed.  Jex  v.  New  York,  iii  N.Y.  339. 
which  case  the  court  said:  "The  2.  Smith  v.  Joyce,  lo  Ark.  460;  Boyd 
*  *  *  question  is  whether  the  de-  v.  Barrenger,  23  Miss.  271;  Riggs  v. 
fendant's  plea  of  the  statute  of  limita-  Quick,  16  N.  J.  L.  160. 
tion  *  *  *  is  sufficient  to  bar  the  Dliutration. —  Where  an  action  on  a 
plaintiff's  action.  The  plea  sets  forth  promissory  note  is  barred  if  not  brought 
that  the  said  several  supposed  causes  within  three  years,  a  plea  to  the  dec- 
of  action  in  the  second,  third,  and  com-  laration  in  such  case  that  the  defend- 
mon  counts  of  the  said  amended  dec-  ant  did  not  undertake,  etc.,  within  five 
laration  mentioned  did  not,  nor  did  years  is  bad  and  makes  no  answer  to 
any  or  either  of  them,  accrue  to  the  said  the  declaration.  Smith  v,  Joyce,  10 
plaintiffs  at  any  time  within  six  years  Ark.  460. 

next  before  the  filing  of  the  said  8.  Smith  «/.  Joyce,  10  Ark.  460;  Boyd 
amended  declaration  etc.  This  plea  is  v.  Barrenger,  23  Miss.  271. 
clearly  bad.  It  is  the  commencement  4.  In  Riggs  v.  Quick,  16  N.  J.  L.  160, 
of  the  suit  which  fixes  the  rights  of  the  it  was  held  that  a  plea  of  non  assump- 
parties,  so  far  as  the  statute  of  limita-  sit  within  eight  instead  of  six  years  is 
tions  is  concerned,  and  there  is  no  prec-  bad  on  general. demurrer,  and  must  be 
edent  of  a  plea  referring  to  a  date  stricken  out  on  motion  for  that  pur- 
subsequent  to  that  time.     No  case  has  pose. 
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upon  the  ground  that  such  a  plea  is  not  sufficiently  certain,*  and 
that  no  proper  issue  could  be  tendered  upon  it.*  The  better 
rule,  however,  and  that  supported  by  the  weight  of  authority, 
would  seem  to  be  that  a  plea  of  the  statute  of  limitations  is 
sufficient  if  it  alleges  the  lapse  of  a  greater  number  of  years  than 
will  constitute  a  bar  under  the  statute.'  Though  the  rule  laid 
down  in  the  first  line  of  decisions  may  technically  be  more  accu- 
rate, yet  the  one  last  mentioned  would  seem  to  be  the  more 
reasonable,  in  accordance  with  the  maxim  omne  majus  continet  in 
se  minus. ^ 

d.  Negativing   Exceptions.  —  A  plea  of   the  statute  of 

limitations  need  not  negative  the  exceptions  to  such  statute.' 

1.  Boyd  V.  Barrenger,  23  Miss.  271.  the   plaintiff  that   the   answer  of  the 

2.  In  Riggs  V,  Quick,  16  N.  J.  L.  160,  statute  of  limitations  in  this  case  is  not 
where  a  plea  of  non  assumpsit  within  sufficient,  because  it  alleges  eight  years 
eight  years  instead  of  the  statutory  instead  of  six  as  the  time  which  had 
period  of  six  years  was  interposed,  the  elapsed.  The  attention  of  the  court 
court  said:  **  The  plea  would  be  bad  on  upon  the  trial  was  not  called  to  this 
a  general  demurrer,  as  no  proper  issue  alleged  defect,  and  the  objection  now 
could  be  tendered  upon  it,  and  there*  made  is  altogether  too  technical.  If 
fore  the  court  will  not  put  the  party  to  eight  years  had  elapsed  certainly  six 
the  expense  and  delay  of  filing  a  de-  years  had,  and  the  allegation  was 
murrer."  ample  to  give  the  plaintiff  notice  of  the 

In  Boyd  v,  Barrenger,  23  Miss.  271,  precise  defense  relied  upon." 

the  court  said:  **  The  plea  says  that  the  Enlargem«nt  of  Time  After  Making  of 

suit  was  not  commenced  within  three  Contraet.  —  In  Davis  v,  Hascall,  4  Mo. 

years  after  the  decree,  etc.     If  it  had  58,   which  was  an  action  of  assump- 

averred   that    the  suit  was  not  com-  sit  on   a  promissory  note,    the   pleas 

menced     within     two,      *     •     *     it  were  non  assumpsit  within  six  years 

would  have  been  sufficient.     Initspres-  and  non  assumpsit  within  ten  years, 

ent  form,  however,  it  does  not  contain  At  the   time   the   note  was   made  the 

sufficient  certainty  to  let  in  the  defense  limitation  was  five  years;    at  the  time 

under  the  statute.     It  is  true  the  de-  it  became  due  it  was  ten  years.     It  was 

fendant    was     not    bound     to    plead  held  that  the  plea  of  non   assumpsit 

specially,  but  having  elected  to  do  so,  within   ten   years   was  good,    for  **  if 

he  must  observe  that  certainty  which  the  plea  that  the  action  was  not  brought 

the  rules  of  pleading  require.     We  are  within  five  years  be  good,  then  the  plea 

therefore  of  opinion  that  the  demurrer  that    it  was    not   brought  within    tea 

should  be  sustained  to  the  plea."  years,  a  space  of  time  including  five 

8.  Boyd  v»  Blankman,  29  Cal.  19;  years,  cannot  be  bad." 
Adams  Express  Co.  v.  King.  3  111.  App.  5.  Zane  v,  Zane,  5  Kan.  134;  Young 
317;  McCray  v,  Humes,  116  Ind.  103;  v.  Whittenhall,  15  Kan.  579;  McMillan 
Waymire  v.  Waymire,  144  Ind.  331  v.  Cheeney,  30  Minn.  519;  Ford  v. 
[distinguishing  Nutter  v,  Hawkins,  93  Babcock,  2  Sandf.  (N.  Y.)  518;  Forbes 
Ind.  260];  Davis  v,  Hascall,  4  Mo.  58;  v.  Skelton,  8  Sim.  335. 
Camp  V,  Smith,  136  N.  Y.  187;  Reilly  Dloftratioiis.  —  A  plea  of  the  statute 
V,  Sabater,  26  Civ.  Pro.  Rep.  (N.  Y.  of  limitations  need  not  negative  the 
Supreme  Ct.)  34;  Phelps  v,  Elliott,  35  usual  general  allegation  that  the  de- 
Fed.  Rep.  455.  fendant  has  in  his  custody  documents 

4.  Boyd  V,  Blankman,  29  Cal.  19;  relating  to  the  matters  contained  in  the 
McCray  v,  Humes,  n6  Ind.  103;  Way-  bill.  Forbes  v.  Skelton,  8  Sim.  335. 
mire  V.  Waymire,  144  Ind.  331;  Reilly  In  McMillan  v.  Cheeney,  30  Minn. 
V.  Sabater,  26  Civ.  Pro.  Rep.  (N.  Y.  519,  it  was  held  that  where  the  def end- 
Supreme  Ct.)  34;  Phelps  2/.  Elliott,  35  ant  in  his  answer  sets  up  a  cross-action, 
Fed.  Rep.  455.  and  the  plaintiff  relies  on  the  statute  of 

An  Olijeotioii  Too  Teehnioal.  —  In  Camp  limitations  in  his  reply,  it  is  not  neces* 

V.  Smith,  136  N.  Y.  187,  the  court  said:  sary  for  him  to  negative  exceptions  ta 

''It  is,  however,  claimed  on  the  part  of  the  statute  by  the  plea. 
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It  devolves  upon  the  plaintiff  to  set  up  such  exceptions,  either 
in  his  first  pleading  or  after  the  question  of  the  statute  of  limita- 
tions has  been  properly  raised  by  the  defendant.* 

e.  Admission  of  Cause  of  Action.  —  Since  it  is,  in  its 

nature,  a  plea  in  confession  and  avoidance,  a  plea  of  the  statute 
of  limitations  which  does  not  confess  the  cause  of  action  which 
it  seeks  to  avoid,  or  which  contains  an  expression  inconsistent 
with  an  acknowledgment  that  there  once  was  a  cause  of  action, 
is  defective,* 

That  Plaintiff  IVas  Not  under  Dis-  special  demurrer  for  not  confessing  the 

ability,  —  In   pleading  the    statute    of  debt. 

limitations  to  a  bill  for  an  accounting  Failure  to  Confeii    Fonnal   Defect. — 

it  is  not  necessary  to  aver  that  the  plain-  In   Marchant  v.  Valley   Falls  Baptist 

tiffs  have  not  been  under  any  of  the  Church,  6  R.  I.  24,  the  court  held  that 

disabilities  mentioned  in  the  act,  unless  a  plea   that  *' said    several   supposed 

the  contrary  is  to  be  inferred  from  any  causes  of  action  in  said  counts  men- 

of  the  statements  of  the  bill.     Such  an  tioned  (if  any  such  there  were  or  still 

averment,  however,  though  unneces-  are)  '*  did  not  accrue  within  six  years  is 

sary,  will  not,  if  instituted,  render  the  defective  for  not  confessing  the  causes 

plea  bad.     Forbes  z/.  Skelton,  8  Sim.  of  action  which  it  seeks  to  avoid,  but, 

335.  as  the  defect  is  formal  merely,  by  force 

1.  Young  V,  Whittenhall,  15  Kan.  of  Rev.  Stat.  R.  I.,  c.  184,  §  4,  in  force 
579;  Zane  v,  Zane,  5  Kan.  134.  In  in  1859  (Gen.  Laws  R.  I.  i89i5,  c.  235, 
the  latter  case  the  court  said:  "The  §3),  the  court  must  support  the  plea, 
defendant  was  never,  in  any  court,  though  for  this  cause  specially  de- 
required  to  negative  in   his   pleading  murred  to. 

the  exceptions  which  take  a  case  out  That  the  Action  Accrued  ^*  if  at  A 11.^* 

of  the  operation  of  the  statute;  but  in  —  In  Fish  v.  Farwell,  160  111.  236,  the 

all   cases,   if  the   plaintiff's  claim   ap-  court,  in  holding  that  pleas  of  the  stat- 

peared  to  be  barred,  it  devolved  upon  ute  of  limitations  are  not  defective,  as 

him  to  show  that  it  was  not  barred  by  failing  to  admit  that  the  action  accrued 

setting  up  some  one  of  the  exceptions,  to  the  plaintiff,  by  using  the  expression 

In  courts  of  chancery  he  had  to  do  this  ''  if  at  all,"  said:  "  It  is  urged  that  the 

in  his  bill.     In  courts  of  common  law  he  several  pleas  of  the  statute  of  limita- 

dld  it  in  his  replication;  but  in  the  lat-  tions  are  defective  in  not  giving  color 

ter  court  he  was  not  required  to  do  so  to  the  subject-matter  of  said  pleas,  and 

until  the  question  had  been  raised  by  that  therefore  they  are   not  pleas  by 

the  plea  of  the  defendant."     See  also  way  of  confession  and  avoidance.     The 

Vail  V.  Halton,  14  Ind.  344.  point  made  is  that  the  expression  '  if  at 

Absenoo  of  Defendant  from  State.  —  The  all '  is  used  in  each  of  these  pleas,  and 

facts  showing  the  defendant  to  be  with-  that  the  use  of  that  expression  prevents 

in  the  exception  contained  in  a  clause  the  statements  in  the  pleas  from  being 

of  the  statute  relative  to  the  absence  of  admissions  that  the  causes  of  action 

a  defendant  from  the  state  need  not  be  accrued  to  the  plaintiffs.    The  pleas 

negatived  in  his  plea.     It  is  incumbent  seem  to  be  in  accordance  with  the  prec- 

on   the  plaintiff  to  prove  such   facts,  edents." 

Ford  V.  Babcock,  2  Sandf.  (N.  Y.)  518.  Sni&oient    Admisaions. —  In   Brocken- 

8.  Fish  V,  Farwell,  160  III.  236;  brough  v.  Hackley,  6  Call  (Va.)  51,  it 
Marchant  v.  Valley  Falls  Baptist  was  held  that  if  there  be  several  part- 
Church,  6  R.  I.  24;  Brockenbrough  v.  ners,  and  one  of  them,  after  the  co- 
Hackley,  6  Call  (Va.)  51;  Margetts  v,  partnership  is  dissolved,  assumes  a 
Bays.  4  Ad.  &  El.  489,  31  E.  C.  L.  117.  partnership  debt,  but  afterwards  pleads 

Improper    Szpressioni  —  "  The     Sup-  the  act  of  limitations  jointly  with  the 

posed  Debt,**  —  In  Margetts  v.  Bays,  4  other  partners,  the  assumpsit  may  be 

Ad.  &  El.  489,  31  E.  C.  L.   117,  a  plea  given  m  evidence;  for  the  plea  of  non 

that  "  the  supposed  debt,    *    *    *    if  assumpsit  admits  that  the  defendants 

any   such  ttiere  be,"   did   not  accrue  did  once  assume.    In  this  case  the  court 

within    six    years  was   held    bad    on  said  that  the  defendants  had  all  pleaded 
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/.  Pleading  Particular  Statute.  —  According  to  some 

decisions,  a  party  desiring  to  avail  himself  of  the  statute  of  limi- 
tations must  plead  the  particular  statute  upon  which  he  relies.* 

UnneeesBary  to  Allege  Xattere  of  Law.  —  The  general  rule,  however,  is 
that  it  is  sufficient  to  state  the  facts  which  bring  the  case  within 
the  operation  of  the  statute,  and  the  court  will  apply  to  them  the 
law,*  and  that  the  defendant  relying  upon  any  provision  of  the 
statute  is  not  required  to  allege  matter  of  law.* 

Plea  of  (fecial  Statute.  —  Where  a  defendant  claims  the  benefit 
of  an  act  for  the  limitations  of  actions  which  applies  only  to  a 
particular  class  of  cases,  he  must  plead  it  specially.  A  plea  of 
the  general  statute  of  limitations  is  not  sufficient.* 

Pleading  Partionlar  Sections  of  Statute. —  In  some  jurisdictions  it  is 
provided  that  the  statute  of  limitations  may  be  pleaded  either  by 

that  they  did  not  assume  within  five  that  in  order  to  avail  himself  of  the 

years,  which   was  an    admission  that  benefits  of  any  of  the   provisions  of 

they  had  once  assumed.  the  statute  he  should  have  pleaded  all 

1.  Murphy  v.  De  France,  105  Mo.  53;  the  statutes  upon  which  he  intended  to 
Vail  V,  Jacob,  7  Mo.  App.  571;  Hunter  rely,  in  separate  defenses.  The  de- 
V.  Hunter,  50  Mo.  445;  Harper  v,  fendant  relying  for  answer  upon  any 
Eubank,  32  Mo.  App.  258.  provision  of  the  statute  of  limitations 

*' The  statute  of  limitations  does  not,  is  not  required,  nor  do  the  rules  of 
by  its  own  vigor,  destroy  the  debt,  but  pleading  permit  him,  to  allege  mat- 
merely  suspends  the  remedy,  and  not  ter  of  law.  The  facts  are  required  to 
even  that  unless  the  debtor  elects  to  be  stated  which  bring  the  case  within 
have  it  so,  which  election  he  must  the  operation  of  the  statute,  and  the 
make  by  pleading  the  statute,  and  court  will  apply  to  them  the  law, 
moreover  by  pleading  the  particular  *  •  *  The  nature  of  the  action,  not 
statute  which  he  chooses  to  invoke."  the  allegations  of  the  defendant,  will 
Harper  v,  Eubank,  32  Mo.  App.  258.  determine  what  statute  is  applicable  as 

Plea  of  Inai»plioabie  Statute. — In  Bruce  a  bar  to  a  recovery." 

V.  Baxter,  7  Lea  (Tenn.)  477,  it  was  Express  Beferenoe  to  Statute  TTnneoeo- 

held  that  to  a  bill  inequity,  filed  for  an  sary.  —  In    Harpending    v.    Reformed 

accounting,  seeking  to  charge  an  at-  Protestant    Dutch    Church,     16     Pet. 

tomey  with  negligence  in  not  collecting  (U.  S.)  455,  it  was  held  that  in  pleading 

claims    and    for    not    accounting    for  the  statute  of  limitations  to  a  bill  in 

moneys  collected,  a  plea  of  the  statute  chancery  it  is  not  necessary  that  there 

of  limitations  of  three  years*  prescrip-  should  be  an  express  reference  to  the 

tion,  by  Code  of  Tennessee,  §  2773,  did  statutes  of  the  state  in  which  the  pro- 

not  interpose  the  appropriate  statute,  ceedings  were  instituted.     The  court  is 

and  formed  no  bar  to  the  plaintiff's  re-  judicially  bound  to  take  notice  of  the 

covery.     The  section  applicable  is  sec-  statutes  of  limitations  when  the  facts 

tion  2775,  providing  a  limitation  of  six  are  stated  and  relied  on  as  a  bar  to 

years.  further  proceedings,  if  they  are  found 

Five  Instead  of  Ten  Tears' Statute.  —  A  sufficient.  See  also  on  this  point  Bo- 
plea  of  tlie  five  years*  statute  of  limita-  gardus  v.  Trinity  Church,  4  Paige  (N. 
tions  is  not  a  good  plea  of  the  ten  Y.)i97. 

years*  statute.     Hunter  v.  Hunter,  50  4.  Howell  v,  Rogers,  47  Cal.  291. 

Mo.  445.      See    also    Murphy  v.   De  Heoessity  of  Pleading  SpedaUy  Repealed 

France,  105  Mo.  53.  Statute. —  In     Forsyth     v.     Ripley.   2 

2.  Boyd  V,  Blankman,  29  Cal.  19.  Greene  (Iowa)  181,  it  was  held  that  a 
See  supra,  this  article,  p.  214.  repealed  statute  of  limitations,  under 

8.  Boyd   V,   Blankman,   29  Cal.  19.  which    an    action    had    been    barred. 

In  this  case  the  court  said:  "It  is  ob-  should  be  specially  pleaded;  otherwise 

jected  that  the  defendant  has  not  set  the  plea  of  limitations  will  be  consid- 

up  the  particular  statute  of  limitations  ered  as  applying  only  to  the  law  in 

applicable  to  cases  of  this  nature,  and  force. 
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stating  the  facts  showing  the  defense  or  by  stating  generally  that 
the  cause  of  action  is  barred  by  the  provisions  of  a  particular  sec- 
tion of  the  statute,  designating  it.*  Where  the  latter  method  is 
adopted  the  number  of  the  section  must  be  given,  and  also  the 
particular  subdivision  thereof,  if  it  be  so  divided.*  A  failure 
to  comply  with  this  requirement  will  render  the  plea  bad  on 
demurrer.* 
g.  Plea  to  Part  of  Cause  of  Action.  —  Where  a  plea  of 

the  statute  of  limitations  is  intended  for  only  a  part  of  the 
declaration,  the  rule  is  that  it  must  not  cover  the  whole,  but 
must  ascertain  the  part  to  which  it  is  applied,  or  the  plaintiff 
may  demur.* 

Plea  to  Part  of  BiU  in  Equity.  —  A  defendant  putting  in  a  plea  of 
the  statute  of  limitations  to  a  bill  in  equity  must,  in  such  plea, 
express  distinctly  to  what  part  of  the  bill  he  intends  to  plead.* 

1.  California.  —  Manning  v.  Dallas,  section  not  at  all  applicable  to  the  case. 

73  Cal.  420;  Wolters  v.  Thomas,  (Cal.  Wolters  v.  Thomas,  (Cal.  1893)  32  Pac. 

1893)  32  Pac.  Rep.  565;  Biddel  v.  Briz-  Rep.  565. 

zolara,  56  Cal.  374;  Packard  v.  Johnson,  An    allegation    that    the    action    is 

(Cal.   1884)  4  Pac.   Rep.   632;    Onder-  barred  by  the  statute  of  limitations  of 

donk  V.   San   Francisco,   75  Cal.  534;  Montana  territory  (c.  3,  §  41,  of  the 

Allen  V.  Allen,  95  Cal.  184;  Oakland  Revised  Statutes  of  the  territory),  but 

Gas  Light  Co.  V.  Dameron,  67  Cal.  663;  which  does  not  mention  the  Code  of 

Luco  V,  De  Toro,  91  Cal.  405.  Civil  Procedure,  nor  refer  to  any  of  the 

Montana,  —  Stewart    v,      Budd,      7  subdivisions  of  section  41  of  the  Code, 

Mont.  573.  as  required  in  pleading  a  statute,  is 

Wisconsin,  —  Clarke       v,       Lincoln  fatally  defective.     Stewart  v.  Budd,  7 

County,  54  Wis.  578.  Mont.  579. 

Fleading  by  Beforenoe  to  Title  of  Act. —  Failure  to  Find  on  Plea  of  Inappropriate 

In  Dorsey  v.  Dorsey,  6  Gill  &  J.  (Md.)  Sabdiviaion.  —  In    Onderdonk    v.    San 

12,  it  was  held  that  in  equity  the  act  of  Francisco,  75  Cal.  534,  it  was  held  that 

limitations  may  be  taken  advantage  of  where  a  defendant  pleaded   in   bar  a 

where   the  defendant  alleges  that  he  subdivision  of  a  section  of  the  Cali- 

relies  upon  and  pleads  in  bar  a  certain  fornia  statute  of  limitations  in  which 

act  of  general  assembly  made  at  a  ses-  there    was    nothing    germane    to  the 

sion,  etc.,  entitled  '*  an  act  for  limita-  action,  a  failure  to  find  on  such  defense 

tion  of  certain  actions/'  etc.,  and  prays  was  an  immaterial  error  for  which  an 

to  have  the  full  benefit  of  the  same  at  order  denying  a  new  trial  should  not 

the  hearing.  be  reversed. 

S.  Manning  v,  Dallas,  73  Cal.  420;  8.  Stewart  v,  Budd,  7  Mont.  579. 

Wolters  V,  Thomas,  (Cal.  1893)  32  Pac.  Spedal  Demurrer  Unneceisary.— Where 

Rep.   565:    Stewart  v,  Budd,  7  Mont,  an  answer  sets  forth  a  section  of  the 

57 Q.  statute  of  limitations  relied  on,  but  does 

InfliiflLdent  Allegation.  —  A  general  not  point  out  the  exact  subdivision 
allegation  that  the  cause  is  and  has  also,  as  it  should  do,  it  is  not  necessary 
long  been  barred  '*  by  the  provisions  of  to  make  the  objection  by  special  de- 
chapter  3,  tit.  2,  pt.  2,  of  the  Code  of  murrer,  on  the  ground  of  uncertainty 
Civil  Procedure  of  the  state  of  Call-  or  ambiguity.  The  objection  in  such 
fornia,"  is  insufficient.  Manning  v.  case  is  not  that  there  is  uncertainty 
Dallas,  73  Cal.  420.  in   the  statement    of    facts,   but   that 

/failure  to  State  Subdivision  of  Section,  there  are  no  facts  stated.     Wolters  v, 

—  An  answer  alleging  that  a  cause  of  Thomas,  (Cal.  1893)  32  Pac.  Rep.  565. 

action  is  barred  by  the  provisions  of  4.  Grain  v.  Yates,  2  Har.  &  G.  (Md.) 

section  339  of  the  Code  of  Civil  Proced-  332. 

ure  of  California,  not  pointing  out  the  5.  Davison      v,      Schermerhom,      i 

exact  subdivision,  is  insufficient,  since  Barb.  (N.  Y.)  480;    Wood  v.  Riker,  I 

there  are  several  subdivisions  to  that  Paige  (N.  Y.)  616. 
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tion  of  such  suit,  were  it  not  for  such  avoiding  facts,  a  pjea 
setting  up  the  statute  of  limitations  to  such  bill,  in  order  to  be 
effectual  as  a  bar,  must  deny  the  avoiding  facts  alleged,*  and 
must  also  be  accompanied  by  an  answer  denying  or  avoiding  the 
anticipatory  facts  alleged  in  the  bill.* 

Plea  Miut  Contain  Complete  Bar.  —  It  is  not  sufficient  for  the  answer 
alone  to  negative  such  matter,  for  it  is  mere  matter  of  discovery. 
The  plea  should  in  itself,  if  true,  contain  a  complete  bar.  ^ 

The  Beason  for  Seqniring  the  Defendant  to  Deny,  in  his  plea  and  by  his 
answer,  the  facts  and  circumstances  charged  in  the  bill  which 
would  otherwise  avoid  the  statute  is  that  otherwise  the  allega- 

the  same  charges  by  the  averments  the  not  good  unless  the  defendant  an- 
answer  would  overrule  the  plea,  were  swered  also  and  denied  the  debt,  or 
much  questioned."  Goodrich  t/.  Pen-  averred  it  to  be  paid,  but  the  court  held 
dlelon,  3  Johns.  Ch.  (N.  Y.)  384,  per  that  if  this  be  a  good  objection  *'  in 
Chancellor  Kent.  cases  within  the  general  jurisdiction  of 

1.  Henderson  v.  Chaires,  35  Fla.  423;     a  court  of  equity,  yet  it  is  not  valid  in  a 
Kane  v.  Bloodgood,  7  Johns.   Ch.  (N.     case  like  the  present,  which  is  really  a 
Y.)  133;  Bogardus  v.  Trinity  Church,  4 
Paige  (N.   Y.)  178;    Fish  v.   Miller,   5 
Paige  (N.  Y.)  26;    Goodrich  v.  Pendle- 
ton, 3  Johns.   Ch.  (N.  Y.)  384;  Blood- 


case   at  law    as  between   the   present 
parties." 
Omiaeion  of  Amwer  —  How  Semedied.  — 

"A  plea  of  the  statute  is  bad,  unless 
good    V.    Kane,   8   Cow.   (N.    Y.)   360;     accompanied   with   an   answer  aiding 


Stearns  v.  Page,  i  Story  (U.  S.)  204. 

8.  Florida.  —  Henderson  v.  Chaires, 
35  Fla.  423. 

Maryland.  —  Moreton  v,  Harrison,  i 
Bland  (Md.)  491. 

Massachusetts.  —  Chapin  v.  Coleman, 
II  Pick.  (Mass.)  331. 

Mississippi,  —  Livermore  v.  Johnson, 
27  Miss.  284. 

M'ew  York.  —  Kane  v,  Bloodgood,  7 
Johns.  Ch.  (N.  Y.)  133;    Bogardus  v 


and  supporting  it  by  a  particular  denial 
of  all  the  facts  and  circumstances 
charged  in  the  bill,  and  which  form  an 
equitable  bar  to  the  plea  of  the  statute. 
The  plea  in  this  case  has  no  such 
accompanying  answer,  and  it  must  be 
overruled.  The  usual  order  in  such 
cases  is  that  the  plea  stands  for  an  an- 
swer, with  liberty  to  the  plaintiff  to 
except;  but  in  some  of  the  cases  the 
plea  was  declared  to  be  overruled,  and 


Trinity  Church,  4  Paige  (N.   Y.)  178;     the  defendant  ordered  to  answer,  sav- 
Fish    V,   Miller,    5    Paige  (N.   Y.)   26;     ing  to  himself  the  liberty  to  insist  on 

the  statute  in  the  answer.  That  is  the 
better  course  in  this  case;  for  to  order 
the  plea  to  stand  for  an  answer,  with 
liberty  to  the  plaintiff  to  except,  would 
be  prolonging  the  litigation,  as  we 
may  take  it  for  granted  from  the  pal- 
pable insufficiency  of  the  plea  as  an 
answer  that  the  plaintiff  would  except, 
and  the  defendant  be  finally  compelled 
to  a  fuller  answer."  Goodrich  v.  Pen- 
dleton, 3  Johns.  Ch.  (N.  Y.)  384. 

Where  Bill  Does  Not  Anticipate  Befenie. 
—  A  plea  of  the  statute  of  limitations  to 


V, 

Goodrich  v.  Pendleton,  3  Johns.  Ch. 
(N.  Y.)384;  Bloodgood  v.  Kane,  8  Cow. 
<N.  Y.)36o;  Sands  v.  St.  John,  36  Barb. 
(N.  Y.)  628. 

United  States,  —  Stearns  v.  Page,  I 
Story  (U.  S.)  212. 

England.  —  M  orison  v.  Tumour,  18 
Ves.  Jr.  175;  Bayley  v.  Adams,  6  Ves. 
Jr.  586;  Dearman  v.  Wyche,  g  Sim.  572. 

Fftilnre  to  Negative  Disability.  —  In  a 
•suit  for  partition  a  plea  of  the  statute 
of  limitations  is  defective  if  it  does  not 
negative  the  fact   alleged  in  the   bill 


that  certain  of  the  complainants  were     an  equitable  suit,  being  a  pure-  plea, 
under     disability    when    their    rights     need  not  be  accompanied  by  an  answer 


accrued,  and  have  so  continued.     Mc- 
Closkey  v.  Barr,  38  Fed.  Rep.  165. 

Action  in  BeaJity  One  at  Law.  —  In 
y^ilson  V.  Koontz,  7  Cranch  (U.  S.)  203. 
which  was  an  attachment  proceeding 


except  where  the  allegations  of  the  bill 
anticipate  the  defense  and  seek  to 
avoid  it.  West  Portland  Homestead 
Assoc.  V.  Lownsdale,  17  Fed.  Rep.  205. 
8.  Stearns  v.  Page,  i  Story  (U.  S.) 
204.     See  also,  as  to  this  point,  Bayley 


In  chancery,  it  was  objected  that  the 

plea  of  the  statute  of  limitations  was    v.  Adams,  6  Ves.  Jr.  586. 
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tions  of  the  bill  are  to  be  regarded  as  true,  and  the  plea  in  such 
case  should  be  overruled,  because  the  bar  it  sets  up  has  been 
anticipated  and  avoided  by  the  undenied  assertions  of  the  bill.' 

b.  Requisites  of  — Fulnon  and  Comintj.  —  The  answer  in  sup- 
port of  the  plea  must  be  full  and  clear,  and  must  contain  a  par- 
ticular and  precise  denial  of  the  charges,  or  it  will  not  be  effectual 
to  support  the  plea.  It  must  contain  particular  and  precise  aver- 
ments to  enable  the  plaintiff  to  meet  them,*  since  the  object  of 
the  answer  is  to  give  the  plaintiff  an  opportunity  of  taking  his 
exceptions  to  the  traverse  of  the  facts  and  circumstances  charged 
in  the  bill  which,  if  true,  would  destroy  the  bar  set  up.' 

Where  a  New  Promiie  or  an  Aoknowledgment  Ii  Cluurged  in  a  Bill,  to  avoid 
the  operation  of  the  statute,  the  defendant,  while  bound  to  deny 
the  promise  or  acknowledgment  charged,  by  averment  in  the 
plea,  and  also  by  answer  in  support  of  the  plea,  is  not  bound  to 
answer  to  the  original  cause,  because  that  may  well  be  admitted 

1.  Henderson  ir.  Chaires,  35  Fla.  423;  plaintiff  in  his  complaint  alleges  that 
Moreton  v.  Harrison,  i  Bland  (Md.)  he  is  a  minor  under  the  age  of  twenty- 
401;  Sands  z-.  St.  John,  36  Barb.  (N.  one  years,  and  sues  by  his  next  friend, 
Y.)  628;  Kane  v.  Bloodgood,  7  Johns,  is  bad  on  demurrer.  The  allegation  of 
Ch.  (N.  Y.)  90;  Bogardus  v.  Trinity  infancy,  if  true,  would  avoid  the  stai- 
Church,  4  Paige  (N.  Y.)  178;  Fish  v.  ute  of  limitations,  and  such  an  answer 
Miller,  5  Paige  (N.  Y.)  26;  Goodrich  v,  as  above  admits  the  truth  of  the  alle- 
Pcndlcton,  3  Johns.  Ch.  (N.  Y.)  384.  gation.     Johnson   v,  Pinegar,  41   Ind. 

2.  Goodrich  v.   Pendleton,   3  Johns.  168. 

Ch.  (N.  Y.)  384;  Livermore  v.  Johnson,  Aniwer  to  Averment  of  Partial  Pay- 

27  Miss.  284.  menti.  —  If  a  defendant   to  a  suit  in 

Aniwer  to  Averment  of  Fraud.  —  Where  equity  pleads  the  statute  of  limitations, 

it  appears  from  the  bill  that  the  de-  and  there  be  any  allegations  in  the  bill 

fendant  has  been  guilty  of  a  concealed  of   partial    payments,   etc.,    which,    if 

fraud  which  is  not  discovered  until  six  true,  would  take  the  case  out  of  the 

years  (the   period   of  limitation)   next  statute,  the  defendant  must,  by  an  an- 

before  the  bringing  of  the  suit,  the  de-  swer  in  support  of  his  plea,  deny  such 

fendant's  plea  of  the  statute  of  limita-  allegations.     Moreton    v.   Harrison,    i 

tions    must    be    accompanied    by    an  Bland  (Md.)  491. 

answer  denying  specifically  the  fraud  Negative  Pregnant,  —  In  Argard  v. 
charged,  or  it  must  be  averred  in  the  Parker,  81  Wis.  581,  which  was  an  ac- 
plea  that  the  fraud  charged  was  dis-  tion  upon  a  promissory  note  commenced 
covered  more  than  six  years  before  the  more  than  six  years  after  its  maturity, 
filing  of  the  bill.  Livermore  v.  John-  the  complaint  alleged  a  partial  pay- 
son,  27  Miss.  284.  ment  *'  on  the  17th  day  of  April,  1882," 

In  Goodrich  v,  Pendleton,  3  Johns,  which    was   within   six    years    before 

Ch.  (N.  Y.)  384,  where  the  bill  charged  the  commencement  of  the  action.     The 

the  defendant  with  fraud  and  a  breach  answer  alleged  that  the  cause  of  action 

of  trust,  and  he  pleaded  the  statute  of  did  not  accrue  within  six  years,  and 

limitations  in  bar,  and  for  answer  in  denied  the  making  of  "  any  payment 

snpport  of  it  denied  in  general  terms  on  April  17,  1882."     It  was  held  that 

that  he  received  the  money  mentioned  this   was   not  a  sufficient  plea  of  the 

in  the  bill  as  trustee,  the  plea  was  held  statute  of  limitations.     The  denial  of  a 

bad  and  overruled  wiih  costs,  and  the  payment  on  April  17,  1882,  is  a  nega- 

defendant  was  ordered  to  answer  in  six  tive  pregnant  with  an  admission  of  a 

weeks,  with  liberty  to  insist  in  such  payment  on  some  other  day  within  six 

answer  on  the  benefit  of  the  statute.  years  prior  to  the  commencement  of 

Answer  to  Averment  of  DliabiUty.  —  the  action. 

An  answer  simply  pleading  the  statute  8.  Goodrich   v.  Pendleton,  3  Johns. 

of   limitations   to    a  suit,    where    the  Ch.  (N.  Y.)  384. 
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consistently  with  the  bar  pleaded,  and  the  intent  of  the  plea  is  to 
rest  the  defense  on  a  single  point  which  may  bar  the  whole 
demand,  without  going  into  an  answer  as  to  the  rest  of  the  bill.* 

To  What  the  Aniwer  Should  Be  Confined.  —  The  answer  in  support  of 
the  plea  ought  to  be  confined  to  those  statements  in  the  bill 
which  allege  facts  ancillary  to  it  or  as  affording  evidence  of  state- 
ments which  are  directly  negatived  by  the  requisite  averments  in 
the  plea  *  An  answer  in  support  of  the  plea  of  the  statute  of 
limitations  which  includes  more  than  is  necessary  for  such  pur- 
poses overrules  the  plea.' 

6.  Withdrawal  of  Plea.  —  A  plea  of  the  statute  of  limitations 
may  be  withdrawn  directly  or  with  leave  to  withdraw,*  or  the 
defendant  may  orally  withdraw  his  plea  by  using  appropriate 
words  while  testifying  in  the  cause.* 

1.  Chapin  v.  Coleman,  ii  Pick,  dieton,  3  Johns.  Ch.  (N.  Y.)  3S4,  per 
(Mass.)  331.  Chancellor  Kent. 

TTnneoeisary  Denial  of  Hew  Promise  Sor-  4.  Defendant  Withdrawing  Plea  —  In- 

plnsage.  —  Where  the  bill  does  not  state  tervener    Pleading    Preseription.  —  If   a 

a  new  promise  within  six  years,  the  defendant  who  has  pleaded  prescription 

plea   should   not  contain   a   denial  of  in  the  court  below  withdraws  his  plea 

such  a  promise.     If  it  does  so,  how-  in  the  Supreme  Court  and  prays  an 

ever,  the  plea,  though  informal,  will  affirmance  of  the  judgment  which  was 

not    be    objectionable    for    duplicity,  against  him,  and  an    intervener  who 

The  denial  of  a  new  promise  is  not  a  has  acquired    that  defendant's   rights 

new  matter  of  defense,  but  is  intended  has  pleaded  or  then  pleads  prescription, 

to  aid   the  defense   of  the  statute  of  his  plea  will  be  maintained  if  it  appears 

limitations,  and  it  may  be  treated  as  that  the  defendant's  plea  would  have 

surplusage.    Davison  v.  Schermerhorn,  been  maintained.     Giddens  v.  Mobley, 

I  Barb.  (N.  Y.)  480.  37  La.  Ann.  900. 

2.  Dearman  v,  Wyche,  9  Sim.  572.  5.  Lewis   v.    Buckley,   73   Miss.   58, 

3.  Stearns  v.  Page,  i  Story  (U.  S.)  wherein  it  was  held  that  if  t^je  defcnd- 
204.  In  this  case  the  court  said :  "A  ant  thus  orally  withdraws  his  plea,  a 
plea  states  some  ground  why  the  de-  recovery  by  the  plaintiff  will  not  be 
fendant  should  not  go  into  a  full  set  aside  because  the  action  was  in  fact 
defense;  but  if  the  answer  goes  into  a  barred,  although  the  defendant's  coun- 
full  defense,  that  necessarily  overrules  sel  did  not  withdraw  the  plea  or  other- 
it."  wise  join  in  his  act,  and  the  instructions 

"  In  Jones  v.  Pengree  6  Ves.  Jr.  580,  granted  to  both  parties  were  framed  as 
there  was  a  plea  of  the  statute  of  limi-  if  the  issue  presented  by  the  plea  still 
tations  and  an  answer.  The  former  remained  before  the  jury, 
was  objected  to  as  multifarious,  and  Examples  of  Wordi  of  Withdrawal.  — 
as  not  covering  enough;  and  the  an-  The  defendant,  in  testifying,  said:  **  I 
swer  was  objected  to  as  overruling  the  do  not  plead  the  statute  of  limitations 
plea  by  answering  to  the  very  parts  to  in  anything.  When  I  owe  an  honest 
which  the  plea  went,  and  as  not  an-  debt  I  pay  it.  I  never  pleaded  it  in  a 
swering  the  material  charge  which,  if  case  before,  and  I  do  not  plead  it  in 
admitted,  would  have  taken  the  case  this  case."  These  words  were  held  to 
out  of  the  statute.  It  was  observed  constitute  a  withdrawal  of  the  plea  of 
upon  the  argument  that  the  plea  ought  limitations  previously  put  in.  Lewis 
to  go  to  everything  except  the  charges  v.  Buckley,  73  Miss.  58. 
introduced  into  the  bill  to  take  the  case  But  to  the  question,  "  Do  you  take 
out  of  the  statute,  and  which  it  was  advantage  of  the  statute  of  limitations 
necessary  to  answer.  The  plea  was  to  avoid  paying  the  plaintiff  this  de- 
overruled  as  covering  too  much,  and  mand? "  an  answer  that  "  I  do  not 
ordered  to  stand  for  an  answer,  with  want  to  avoid  paying  my  just  debts  by 
liberty  to  except."     Goodrich   v.  Pen-  any  statute  of  limitations;   but    I   do 
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7.  Striking  Out  Plea  —  Plea  Showing  that  Influffloient  Tinw  Hai  Elaptod.  — 
In  accordance  with  the  rule  that  to  render  a  plea  the  proper 
subject  of  a  motion  to  strike  out  it  must  not  only  fail  to  present 
a  material  issue,  but  must  also  be  wholly  unadapted  to  the  nature 
of  the  action,  where  a  lapse  of  time  might  constitute  a  valid 
defense  it  is  error  to  strike  out  a  plea  of  the  statute  merely 
because  it  does  not  show  that  sufficient  time  has  elapsed  to  con- 
stitute a  bar.* 

Ploa  WhoUy  Inappropriate.  —  Wherever  the  plea  setting  up  the  bar 
of  limitations  is  wholly  inappropriate,  it  may  be  stricken  out  on 
motion.* 

8.  Demurrer  to  Plea  —  When  Proper.  —  If  a  plea  of  the  statute  of 
limitations  is  defective,  either  in  form  or  in  substance,  such  defect 
is  the  subject  of  demurrer.' 

not  owe  the  plaintiff  anything/'  was  proceedings  like  those  in  the  case  at 

held  not  to  be  a  waiver  or  withdrawal  bar,  as  was  settled  in  the  case  we  have 

of  the  plea  of  the  statute.     Marshall  v.  cited,  the  plea  setting  up  that  bar  was 

Morissey,  6  111.  App.  542.  totally    inappropriate,    and    therefore 

1.  Badgett  v.  Martin,  12  Ark.  730*  might  have  been  as  well  met  by  motion 
See  also  Shasta  Bank  v,  Boyd,  99  Cal.  to  strike  out  as  by  demurrer.  We 
604;  Smith  V.  Greenwich,  145  N.  Y.  649.  think,  therefore,  that  the  court  erred  in 

Demnxrer  Proper  Bemedy. —  In  an  ac-  refusing  to  grant  the  motion  to  strike 

tion  on  a  bond,  dated  in  1837,  and  the  out,  and  for  this  error  the  judgment 

breach  thereof  accruing  in   1838,   the  must    be    reversed    and     the    cause 

limitation  is  five  years,  consequently  remanded." 

pleas  setting  up  the  lapse  of  two  and        Where  Plea  Ii  Sham.  —  A  plea  of  the 

four  years  are  insufficient.     Such  pleas  statute  of  limitations  in  an  unverified 

should  not  be  stricken  out  on  motion,  answer  to  a  complaint  of  foreclosure  of 

but    should     be     met    by    demurrer,  a  mortgage  is   properly  stricken   out 

Badgett  v.  Martin,  12  Ark.  730.  as  sham,  where  it  appears   from   the 

2.  Wayland  v.  Coulter,  11  Ark.  480.  copies  of  the  note  and  mortgage  set  out 
See  also  Badgett  V.  Martin,  12  Ark.  730.  in  the  complaint  that  the  action  was 

Plea  to  Scire  Fadae  to  Bevlve  Judg-  commenced  within  four  years  after  the 

ment.  —  Since  a  plea  of  the  statute  of  maturity  of  the  note.     Shasta  Bank  v. 

limitations  is    no  defense   to  a  scire  Boyd,  99  Cal.  604.     In  this  case  the 

facias  to  revive  a  judgment,  it  may  be  court  said:    '*  It  is  claimed   that  the 

as  well  met  by  motion  to  strike  out  as  plea  of  the  statute  of  limitations  tended 

by  demurrer.     Wayland  v.  Coulter,  11  a  material  issue,  and  therefore  should 

Ark.  480,  in  which  case  the  court  said :  not    have    been    stricken    out.      The 

*'  One   of  the   questions   presented  in  ready  answer  to  this  is  that  on  the  face 

this  case  was  settled  at  the  last  term  in  of  the   pleadings  it   appeared    to    be 

the   case  of   Brown  v.  Byrd,  10  Ark.  sham.     Not  being  verified,  the  answer 

533«  and  as  a  consequence  of  the  doc-  admitted  the  due  execution  of  the  note 

trine  of  that  case  the  remaining  ques-  and  mortgage,  copies  of  which  were 

tion  in  this  case  is,  we  think,  easily  set  out  in  the  complaint,  by  which  it 

solved.     The  plea  interposed  was  very  appeared  that  the  plea  was  false,  the 

different  from  one  that  might  set  up  action  having  been  commenced  within 

one  year  as  a  bar  to  an  action  barred  four  years  after  the  maturity  of  the 

by  the  lapse  of  five,  because  in  such  a  noet.'* 

case,  inasmuch  as  lapse  of  time  prop-  8.  Davis  v,  McMuUen,  86  Va.  256. 
erly  presented  would  have  been  a  bar.  See  also  Canton  Female  Academy  v. 
that  plea,  although  defective,  would  Gilman,  55  Miss.  148;  Boyd  t/.  Barren- 
have  been  of  a  nature  appropriate  to  ger,  23  Miss.  271. 

present  a  defense  to  the  action,  and  Th»  Qneetion  Whether  There  Ii  Any 

would  therefore  be  properly  met  by  a  Statute  barring   the  action  should  be 

demurrer.     But  inasmuch  as  our  stat-  raised  by  demurrer  to  the  plea.     Nor- 

ute  of   limitations  does  not  apply   to  ton  v,  Colby,  52  111.  198. 

231  Volume  XIII. 


Mamer  of  Pleadiiiff.  LI  MIT  A  TIONS.  Demnrwr  to  Floi. 

Dofeoti  Cnrod  liy  Vordiot.  —  If,  however,  there  is  no  demurrer  thereto, 
advantage  cannot  be  taken  of  the  defect  after  verdict.* 

Solf-oontradiotory  Ploa.  —  A  plea  of  the  statute  of  limitations  which 
is  self-contradictory  is  bad  on  demurrer.* 

noa  to  Amonded  Boolaratioii.  —  Where  the  statute  of  limitations  is 
pleaded  to  an  amended  declaration,  a  demurrer  to  such  plea  will 
be  sustained  if,  upon  examination  of  the  original  and  amended 
declarations,  they  are  found  to  be  but  different  modes  of  stating 
the  same  matter.' 

Effoct  of  Domnrror  to  Plea  in  Short.  -^  A  demurrer  to  a  plea  of  the 
statute  of  limitations  pleaded  by  name  only,  with  the  consent  of 
the  parties,  raises  no  question  but  the  one  whether  the  statute 
can  be  pleaded  to  the  action.* 

XlTeet  aa  Admiaiion.  —  In  accordance  with  the  general  rule  that  a 
demurrer  admits  the  truth  of  all  the  facts  alleged  in  the  opponent's 
complaint,  provided  they  are  material,  relevant,  and  well  pleaded,* 
a  demurrer  to  a  plea  of  the  statute  of  limitations  aidmits  the 
truth  of  such  plea.* 

InsoAolent  Time.. —  Where  the  statute  within  six  years  before  the  commence- 
in  force  limits  the  time  within  which  ment  of  the  suit,  was  held  to  be  self- 
suits  may  be  brought  on  promissory  contradictory  and  demurrable, 
notes  to  the  period  of  sixteen  years  8.  North  uhicago  Rolling  Mill  Co.  v, 
next  after  the  cause  of  action  accrued,  Monka,  107  111.  340;  Eylenfeldt  v.  Illi- 
a  plea  of  ten  years*  limitation  presents  nois  Steel  Co.,  165  111.  185;  Chicago, 
no  legal  defense,  and  a  demurrer  etc.,  R.  Co.  v.  Gillison,  173  111.  264. 
thereto  is  properly  sustained.  Corn-  4.  Goodwin  v,  Harrison,  6  Ala.  438, 
well  V.  Broom,  34  111.  App.  391.  wherein    the    court    said:    **  The  de- 

Failnre  to  State  When  Oanse  of  Action  murrer  to  the  pleas  of  the  statute  of 
Aocmed.  —  In  an  action  of  account  a  limitations  was  properly  enough  over- 
pica  of  limitations  not  stating  when  the  ruled,  because  there  is  nothing  for  the 
cause  of  action  accrued,  but  only  that  demurrer  to  act  upon.  The  plea  is 
the  plaintiff  came  of  age  at  a  certain  not  drawn  out,  but  is  interposed  by  its 
time  and  did  not  bring  his  action  name  merely,  with  the  consent,  as  the 
within  three  years  thereafter,  has  been  record  states,  of  the  parties.  We  can 
held  bad  on  general  demurrer.  Per-  only  remark,  if  parties  will  consent  to 
kins  V,  Turner,  i  Har.  &  M.  (Md.)  400.  this  mode  of  pleading,   they    cannot 

1.  Davis  V.  McMullen,  86  Va.  256;  afterwards  be  heard  to  complain  that 
Canton  Female  Academy  v,  Gilman,  enough  is  not  stated.  The  only  ques- 
55  Miss.  148.  In  this  case  the  court  tion  which  arises  on  such  a  demurrer 
held  that  when  the  defendant's  plea  of  is  whether  the  statute  of  limitations  is 
the  statute  of  limitations  presents  no  an  appropriate  plea  to  an  action  of 
bar  to  the  action,  but  the  plaintiff  fails  assumpsit.  And  in  this  respect,  we 
to  demur,  and  a  trial  is  had  and  verdict  presume  it  is  sufficiently  answered." 
rendered  for  the  defendant,  the  appel-  5.  See  article  Demurrers,  vol.  6,  p. 
late  court  cannot  reverse  the  judgment,  334. 

because  of  the  provisions  of  section  622  6.  Sleeth  v.  Murphy,  i  Morr.  (Iowa) 

of  the  Code  of  1871,  forbidding  the  stay  321;  Putnam  v.  Ward,  61  Vt.  42. 

or  reversal  of  any  judgment,  after  ver-  Time  When  Canse  of  Aetion  Aoomed.  — 

diet,  for  any  mispleading,  insufficient  A  demurrer  to  a  plea  alleging  that  the 

pleading,   discontmuance,    misjoining  whole  cause  of  action  had  accrued  more 

of  issue,  or  failure  to  join  issue.  than  five  years  prior  to  the  bringing  of 

2.  Gerard  i/.  Tones,  78  Ind.  378,  the  suit  admits  the  truth  of  the  plea, 
wherein  a  plea  of  the  six  years'  limita-  If  the  time  alleged  in  one  of  the  counts 
tion  which  alleged  that  the  cause  of  ac-  of  the  declaration  is  different  from  the 
tion  accrued  after  the  happening  of  a  time  alleged  in  the  plea,  it  is  not  de- 
death,  and   that  that  death   occurred  cisive  of  the  true  time  when  the  in- 
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YL  AvoiDiHe  Bab  ob  Ahticifatiho  Defskse  —  1.  In  General  — 

It  is  an  established  general  rule  that  where  the  statute  of  limita- 
tions is  pleaded,  either  at  law  or  in  equity,  the  plaintiff,  in  order 
to  avoid  it  or  bring  himself  within  its  savings,  must  specially  set 
forth  the  facts  upon  which  he  relies,  either  in  a  replication  to  the 
plea  or  by  an  amendment  of  the  bill.^ 

a.  By  Allegations  of  BUI  in  Equity  —  a.  Necessity  of.  —  The 
general  rule  in  equity  is  that  where  the  case,  in  the  absence  of 
special  circumstances,  would  be  barred  by  the  statute  of  limita- 
tions, the  plaintiff,  in  order  to  avoid  or  anticipate  the  defense, 
should  set  out  in  his  bill  or  petition  the  grounds  of  avoidance  or 
the  exceptions  or  disabilities  upon  which  he  relies  to  defeat  the 
operation  of  the  statute.* 

*.  Effect  of  Omitting  —  Hecewity  to  Amend  nm.  —  If  the  bar 

does  not  appear  upon  the  face  of  the  bill  and  the  defense  is  set 
up  by  answer,  the  plaintiff  will  have  to  meet  the  answer,  according 
to  modern  practice,  by  amending  the  bill  as  to  these  particulars.* 
Senrarrer  to  Bill.  —  If  the  bar  appears  upon  the  face  of  the  bill, 
and  there  are  no  allegations  of  avoidance,  a  demurrer  thereto  will 
lie.*     But  a  demurrer  will  not  be  applicable  where  the  bill  con- 

debtedness  arose.     Sleeth  v.  Murphy,  In  Xentnoky  it  was  held  in  an  equity 

I  Morr.  (Iowa)  321.  case  that  as  time  never  operated  as  a 

1.  Parker    v.    Jones,    67    Ala,    234;  statutory  bar  unless  relied  on  by  plea, 

Switzerz/.  Koffsinger,  82  Va.  518;  Miller  the   plaintiff  need   not  anticipate   the 

V,  M'Intyre,  6  Pet.  (U.  S.)  61.  plea,  and  state  facts  to  show  that  there 

8.  Alabama.  —  Underhlll    v.    Mobile  could  be  no  such  bar;  and  that  con- 

F.  Dept.  Ins    Co.,  67  Ala.  45;  Maury  sequently    the    nonstatement     in   the 

V.  Mason,  8  Port.  (Ala.)  211;  Ragland  petition  of  any  such  fact  was  not  an  ad- 

V.   Morton,  41  Ala.  344,  91  Am.  Dec.  mission  of  the  bar,  nor  even  available 

516;  Cameron  v,  Cameron,  82  Ala.  392.  on  demurrer.     Hieronymous  v.   May- 

Arkanios,  —  Trapnall  v.  Burton,  24  hall,  I  Bush  (Ky.)  508. 

Ark.  371.  8.  Keeton  v.   Keeton,   20   Mo.   530; 

California.  —  Smith  v.  Richmond.  19  Maury  v.  Mason,  8  Port.   (Ala.)  211; 

Cal.  477;   Sublette  v,  Ttnney,  9  Cal.  School  Trustees  f.  Wright,  12  111.  441; 

423.  Harding  v.  Durand,  138  III.  515;  Piatt 

Illinois.  — Henry  County  v.  Winne-  v.  Vattier,  9  Pet.  (U.  S.)  405;  Johnson 

bago  Drainage  Co.,  52  111.  299;  Walker  v.  Waters,  iii  U.  S.  640. 

V.  Ray,  III  111.  315;    Harding  v.  Du-  4.  Alabama,  —  Bercy  v.   Lavretta,  63 

rand,  138  111.  515.  Ala.  374;  Lovelace  v.  Hutchinson,  106 

Michigan.  —  Campau    v.    Chene,    i  Ala.  417;  Underbill  «/.  Mobile  F.  Dept. 

Mich.  400.  Ins.  Co.,  67  Ala.  45;  Ragland  v.  Mor> 

Missouri.  —  Keeton  z/.  Keeton,  20  Mo.  ton,   41  Ala.   344,   91   Am.    Dec.  516; 

530.  Whaley  v.  Wilson,  112  Ala.  627. 

New   York.  —  Humbert    v.    Trinity  Arkansas. — Sullivan  v.    Hadley,    16 

Church,  7  Paige  (N.  Y.)  195;  Sands  v.  Ark.  129;  Lawson  v.  Badgett,  20  Ark. 

St.  Johns,  36  Barb.  (N.  Y.)628;  Bertine  200;  Trapnall  v.  Burton,  24  Ark.  371. 

fr.  Varian,  i  Edw.  Ch.  (N.  Y.)  343.  California.  —  Smith  v.  Richmond,  19 

United  States.  —  Piatt  v.  Vattier,    9  Cal.  477;  Sublette  v.  Tinney,  9  Cal.  423. 

Pet.  (U.  S.)  405.  Illinois.  —  Henry  County  v.  Winne* 

England.  —  Foster    v.    Hodgson,   19  bago  Drainage  Co.,  52  III.  301;  Walker 

Ves.  Jr.  180;  Beckford  z/.  Close,  n/^^  in  v.  Ray,  1 11  111.  315;  Bell  z^.  Johnson, 

Deloraine  v.  Browne,  3  Bro.  C.  C.  644;  iii  111.  375. 

Hovenden  v.  Annesley,  2  Sch.  &  Lef.  Maryland.  —  Meyer  v.  Saul.  82  Md. 

630;   Sherrington  v.  Smith,  2  Bro.  P.  459;  Belt  v.  Bowie,  65  Md.  350;  Biays 

C.  62.  V.  Roberts,  68  Md.  510. 
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tains  the  proper  avoiding  allegations.* 

c.  Amendment  of  Bill. — The  fact  that  matters  of  avoid- 
ance were  not  alleged  originally  in  the  bill  in  equity  will  not  in 
all  cases  prejudice  the  plaintiff,  for  he  may  meet  the  objection  by 
amendment  to  the  bill,  stating  the  avoiding  grounds.' 

3.  By  Allegations  of  Declaration  at  Law  —  The  Dooiaration  Heed  Hot 
Antidpate  Befome.  —  It  is  not  necessary  for  the  plaintiff  in  an  action 
at  law  to  aver  in  the  declaration  or  complaint  that  his  cause  of 
action  is  not  barred  by  the  statute  of  limitations,  this  being  a 
matter  to  be  pleaded  by  the  defendant,'  the  correct  practice  being 

Michigan,  —  Campau    v,    Cheae,     I        The  Code  of  Kaniae  has  not  changed 

Mich.  400.  this  rule  of  the  common  law.     Backus 

New    York,  —  Humbert    v.    Trinity  v.  Clark,  i  Kan.  303. 
Church,  7  Paige  (N.  Y.)  195;  Sands  v.        Impropriety  of  Antieipating  DefiniBe. — 

St.  John,  36  Barb.  (N.  Y.)  628.  It  is  not   only  unnecessary  to   allege 

United  States,  —  Wisner  v.  Ogden,  4  facts  in  the  declaration  to  head  off  or 

Wash.  (U.  S.)  631.  avoid  the  defense,   but  it  may  be  im- 

England,  —  Foster    v,    Hodgson,    19  proper  to  do  so,  as  it  may  subject  the 

Ves.  Jr.   1 80;  Beckford  v.  Close,  cited  declaration  to  the  charge  of  duplicity, 

in  Deloraine  v,   Browne,  3  Bro.  C.  C.  Sands  v.  St.  John,  36  Barb.  (N.  Y.)  628. 

644;  Hovenden  v,  Annesley,  2  Sch.  &  But  see  O'Connor  v.   Waterbur>,    69 

Leif.  630;  Sherrington  v.  Smith,  2  Bro.  Conn.  206. 

P.  C.  62;    Hoare  v.  Peck,  6  Sim.  51;        Defect  in  Declaration  Cored  by  Plea  of 

Cuthbert  v.  Creasy,  4  Bligh.  125:  Tyson  Limitation.  —  In  an  action  for  breach  of 

V,  Pole,  3  Y.  &  Coll.  266.  a  contract   to   be  performed   within  a 

See  supra^  IV.  2.  In  Suits  in  Equity,  year,  the  failure  of  the  declaration  to 

1.  Cameron  v,  Cameron,  82  Ala.  392,  aver  that  the    contract   was   not  per- 

2.  Johnson  v.  Waters,  in  U.  S.  640;  formed  within  the  time  specified  is 
Piatt  r.  Vattier,  9  Pet.  (U,  S.)  405;  cured  by  a  plea  of  the  statute  of  limita- 
School  Trustees  v,  Wright,  12  111.  441;  tions  which  must  be  false  if  the  year 
Walker  v,  Ray,  in  III.  315;  Harding  after  making  the  contract  had  not 
V,  Durand,  138  111.  515.  See  article  elapsed.  Fannin  v.  Anderson,  9  Jur. 
Amendments,  vol.  i,  p.  458.  969,  7  Q.  B.  811,  53  E.  C.  L.  811. 

Beversal  of  Decree  to  Allow  Amendment.  Sole  Confined  to  Equity.  —  The  rule 

—  Where  a  bill  in  chancery,  to  which  that,    in   the   absence  of  explanatory 

limitation  was  set  up  as  a  bar,  con-  averments,  the  complaint  is  insufficient 

tained  no  allegation  of  any  exempting  if  it  appears  from  the  face  thereof  that 

disability,  but  it  appeared  in  evidence  the  action  was  not  brought  within  the 

that  some  of  the    complainants    had  period  limited  by  law  applies  only  to 

been  under  a  disability  which  prevented  equity  actions  in  which  relief  maybe 

a  bar,  though  the  others  had  not,  the  denied  on  the  ground  of  laches.     Reilly 

Supreme  Court  reversed  a  decree  dis-  v.  Sabater,  26  Civ.   Pro.   Rep.  (N.  Y. 

missing  the  bill,  in  order  to  afford  an  Supreme  Ct.)  34,  referring  to  Humbert 

opportunity  to  amend  so  as  to  save  the  v.  Trinity  Church,  24  Wend.  (N.  Y.)  587. 

rights  of  those  who  were  not  barred.  Action  Founded  on  Book  Entriee.  —  In 

Keeton  v,  Keeton,  20  Mo.  530.  Pennsylvania^    where,    in     an     action 

3.  Ware  v,  Webb,  32  Me.  41,  in  which  averred  to  be  founded  on  book  entries, 
case  it  was  held  that  it  was  unneces-  it  is  seen  from  the  copy  of  them  filed 
sary  to  allege  that  the  cause  of  action  that  all  bear  date  more  than  six  years 
had  arisen  within  the  statutory  period,  prior  to  the  issue  of  the  writ,  an  aver- 

It  Ii  Unneoeisary  for  the  Plaintiff  to  An-  ment  in  the  statement  of  claim  that  the 

tidpate  or  attempt  to  avoid  a  plea  of  the  amount  so  charged  became   due  and 

statute  of  limitations,   as  by  alleging  payable  at  a  subsequent  date,  without 

disabilities,  exceptions,  etc.     Walker  v.  explaining  how  or  why  it  did  not  be- 

Mississippi  Bank,  7  Ark.  503;  Adams  come  due  until  then,  is  not  sufficient  to 

Express  Co.   v.  King,  3  111.  App.  317;  avoid  the  bar  of  the  statute  of  limita- 

Zane  v.  Zane,  5  Kan.  134;  Sands  v,  St.  tions  set  up  by  affidavit.  Fritz  v.  Hath- 

John,  36  Barb.  (N.  Y.)  628.  away,  135  Pa.  St.  274. 
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to  aver  these  matters  by  way  of  replication  to  the  plea.* 

4.  By  AllegatioiLS  of  Petition  or  Complaint  nnder  the  Code  —  When 
ATormenti  m  to  Statnto  Unnooeuary.  —  Under  the  code  the  general  rule 
is  that  whether  the  action  be  equitable  or  legal  it  is  not  necessary 
that  the  complaint  or  petition  should  allege  that  the  action  was 
brought  in  time,  or  show  that  the  bar  of  the  statute  has  not 
attached,  unless  a  prima  facie  case  is  made  showing  that  the 
cause  of  action  has  been  barred.* 

Unneeeiaary  to  Allege  Ezoeptiom  or  Bisabilitief. —  It  is  unnecessary  and 
often  improper  for  the  plaintiff  to  anticipate  a  plea  of  the  statute 
by  alleging  in  his  complaint  the  exceptions,  disabilities,  etc., 
which  may  avoid  the  bar,  when  the  complaint  does  not  show 
that  the  bar  has  attached.' 

Beply.  —  The  grounds  of  avoidance  should  properly,  in  some 
jurisdictions  at  least,  be  presented  by  a  reply  to  the  plea.* 

1.  Walker  2/.  Mississippi  Bank,  7  Ark.  Ct.)  546;  Baldv^in  v.  Martin,  35  N.  Y. 
503;  Adams  Express  Co.  «/.  King,  3  111.  Super.  Ct.  85;  Woodard  v.  Holland 
App.  317:  Humphrey  z/.  Carpenter,  39  Medicine  Co.,  21  Civ.  Pro.  Rep.  (Buffalo 
Minn.  115;  Condon  v.  Enger,  113  Ala.  Super.  Ct.)  23;  Hoyt  v.  McNeil,  13 
233;  Hinesv.  Potts,  56  Miss.  352;  Zane  Minn.  390;  Petchell  v.  Hopkins,  19 
V.  Zane,  5  Kan.  134.  Iowa  531;  Springer  v.  Clay  County,  35 

2.  Chiles  v.  Drake,  2  Mete.  (Ky.)  146;  Iowa  241. 

Maddox  v.  Duncan,  62  Mo.  App.  474;  The  Court  Will  Kot  Take  Kotioe,  in 
Smith  V.  Dean,  19  Mo.  63;  Woodard  v,  Arkansas^  of  any  averment  in  the  dec- 
Holland  Medicine  Co.,  21  Civ.  Pro.  laration  as  to  an  exception  in  the  stat- 
Rep.  (Buffalo  Super.  Ct.)  23.  ute.     Walker  v.   Mississippi  Bank,   7 

AUegations  Showing  Bar  Kot  Stricken  Ark.  503. 

Out.  —  In  Kansas^  while  irrelevant  and  Striking  Oat  Averments.  —  In  Brooks 

redundant  matter  appearing  in  plead-  v.  Bates,  7  Colo.  576,  the  averments  re- 

ngs   may  be  stricken  out  on  motion,  lating  to  the  statute  of  limitations  had 

allegations  in  a  petition  which,  though  for  their  purpose  to  show  that  no  bar 

unnecessary,  yet   so   far  qualify   and  of  the  action  had    arisen  thereunder, 

restrict    the    other    allegations  as    to  The  court  said :  *'  This  was  anticipating 

show  that  the  plaintiff's  right  is  barred  a  defense  of  which  advantage  might 

cannot    be   rejected   on    demurrer   as  not  be   taken.     Without   the   rejected 

surplusage.     Gray  v.    Ulrich,  8   Kan.  matter,  the  complaint  slated  a  cause  of 

112.  action;  upon  its  face  no  bar  was  dis- 

Plaintiff  Setting  Up  Statnte  in  Petition,  closed  by  virtue  of  any  existing  limita- 
—  In  an  action  to  restrain  the  sale  of  tion  statute;  no  new  promise  was  relied 
property  on  executions  issued  upon  on;  hence  by  no  possible  construction 
judgments  and  decrees  of  foreclosure  would  a  special  demurrer  lie  thereto, 
of  a  mechanics'  lien,  the  plaintiff,  if  he  under  the  rule  stated  in  Buckingham 
desires,  to  insist  that  the  judgment  in  v,  Orr,  6  Colo.  587.  The  matters 
the  foreclosure  is  barred  by  the  statute  averred  were  wholly  unnecessary,  and 
of  limitations,  should  show  affirma-  were  appropriately  reached  by  the  mo- 
lively  by  his  petition  facts  which  estab-  tion  to  strike."  See  also  Sands  v.  St. 
lish  such  claim,  and  should  show  that  John,  36  Barb.  (N.  Y.)  628;  Butler  z'. 
the  statute  of  limitations  had  run  over  Mason,  16  How.  Pr.  (N.  Y.  Supreme 
ten  years.  Tredway  v,  McDonald,  51  Ct.)  546. 
Iowa  663.  4.  Walker  v,  Mississippi  Bank,  7  Ark. 

8.  Walker  v.    Mississippi    Bank,    7  503;  State  v.  Parsons.  147  Ind.  579. 

Ark,  503;  Brooks  v.  Bates,  7  Colo.  576;  In  Kew  York,  in  Reilly  v.  Sabater,  26 

State  V.  Parsons,  147  Ind.  579;  Reilly  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  34, 

tf.  Sabater,  26  Civ.  Pro.   Rep.  (N.  Y.  the  court  said :  **  It  is  competent  to  the 

Supreme  Ct.)  34.      See  Sands  v,   St.  plaintiff  to  avoid  the  effect  of  the  de- 

iohn,  36  Barb.  (N.  Y.)  628;  Butler  v.  fendant's  plea  of  the  statute  of  limita- 

fason,   16  How.   Pr.  (N.  Y.  Supreme  tions  by  proof  either  that  she  was  under 
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CompUint  Mut  State  tabtiitiiig  CauM  of  Aotira.  —  The  complaint  must 
disclose  a  subsisting  cause  of  action,^  and  if  on  its  face  it  shows 
that  the  statute  has  run,  it  should  allege  the  matters  which  avoid 
the  bar,  for  otherwise  it  will  be  demurrable.* 

• 

one  of  the  disabilities  specified  in  the  Blankman,  29  Cal.  19;  Palmtag  v. 
Code  of  Civil  Procedure,  g  396,  when  Roadhouse,  (Cal.  1893)  34  Pac.  Rep. 
the  cause  of  action  accrued,  or  that  iii;  Bass  t^.  Berry,  51  Cal.  264;  Pleas- 
after  the  cause  of  action  had  accrued  ants  v.  Samuels.  114  Cal.  34. 
the  defendant  departed  from  and  con-  Colorado,  —  Meyer  t/.  Binkleman,  5 
tinuously  resided  without  the  state,  or  Colo.  262. 

that  he  resided  within  the  state  with-  Kansas,  —  Young  v.  Whittenhall,  15 

out  the  plaintiff's  knowledge,  under  a  Kan.  579. 

false  name.     Code  Civ.    Pro.,   §  401.  Minnesota,  —  Humphrey  v,  Carpen- 

Plaintiff  was  not  obliged  to  anticipate  ter,   39   Minn.    115;    Kennedy  v,  Wil- 

the  defendant's  plea  of  the  statute  of  Hams,  11  Minn.  314;  Hoyt  v.  McNeil, 

limitations  by  averments  in  her  com-  13  Minn.  390,  wherein  the  court  said: 

plaint  aimed  to  overcome  its  effect."  "  If  a  statement  of  facts  shows  a  cause 

1.  Amount  of  Bamage  to  PlaintiiPs  Prop-  of  action,  the  only  objection  to  which  is 
rty  Within  Timo  of  Limitation.  —  In  an  that  it  is  barred  by  a  sutute  of  limita- 
action  for  damages  to  the  plaintiff's  tion,  it  is  competent  for  the  plaintiff  in 
property,  caused  by  the  digging  of  a  his  complaint  to  state  any  facts  which 
ditch,  which  was  not  walled,  and  which  will  take  the  cause  of  action  out  of  the 
in  consequence  allowed  a  ffow  of  water  operation  of  the  statute.  This  is  the 
on  the  premises,  it  must  be  shown  by  rule  in  equity.  ♦  ♦  ♦  If  the  rule  of 
allegations  in  the  petition  how  much  of  pleading  which  obtains  at  law  is 
such  damage  was  caused  within  the  changed  so  as  to  permit  a  defendant  to 
time  limited  for  bringing  the  action,  demur  when  it  appears  on  the  face  of 
otherwise  the  petition  will  be  insuffi-  the  complaint  that  the  cause  of  action 
cient  against  exceptions  setting  up  the  is  within  the  statute  of  limitations,  the 
statute  of  limitations.  Harrison  v,  corresponding  rule  in  equity,  that  a 
Sulphur  Springs,  (Tex.  Civ.  App.  1896)  plaintiff  in  such  case  may  state  facts  to 
35  S.  W.  Rep.  744.  avoid  the  statute  of  limitations,  must 

AUogationi  of  Slandoroni  Words  Within  be  applied  for  the  benefit  of  the  plain- 

Time  of  Limitation.  —  In  an  action  for  tiff.*' 

slander  and  libel,  it  was  apparent  that  Missouri, — Ed  wards  v.  Bates  County, 

the  suit  was  not  commenced  within  the  55  Fed.  Rep.  436.     See  Smith  v.  Dean, 

time  limited  after  the  cause  of  action  19  Mo.  63;  McNair  v,  Lott,  25  Mo.  182; 

accrued,  but  the  plaintiff  claimed  that  Maddox  v.  Duncan,  62  Mo.  App.  474. 

because  it  was  stated  in  the  i>etition  Montana.  —  Murphy    v,    Phelps,    12 

that  the  alleged  slanderous  words  were  Mont.  531. 

repeated  at  different  times  up  to  the  Ohio. — Combs  v.  Watson,  32  Ohio 

time  of  the  filing  of  the  petition,  the  St.  228;  Douglas  v,  Corry,  46  Ohio  St. 

statute  of  limitations  could  have  no  ap-  349. 

plication.  The  court  held  that  since  Texas. — Cotton  v.  Jones,  37  Tex.  34. 
every  utterance  of  slanderous  words  is  Wisconsin.  —  Howell  v.  Howell,  15 
a  distinct  cause  of  action,  if  recovery  Wis.  60;  Tucker ».  Lovejoy,  73  Wis.  66. 
was  sought  for  repeating  slander,  the  In  ITew  York  the  Codes  of  Procedure 
repetition  must  be  declared  upon  as  a  have  enacted  the  rule  which  at  law  re- 
separate  cause  of  action;  that  a  mere  quired  the  statute  of  limitations  to  be 
general  allegation  of  the  repetition  of  specially  pleaded,  and  have  changed  so 
the  slander  was  but  pleading  evidence,  much  of  the  previous  rule  of  equity 
and  that  if  there  were  any  special  pleadingasrequired  the  plaintiff  by  his 
words  not  barred  by  the  statute,  it  was  bill  to  allege  matters  in  avoidance, 
incumbent  on  the  plaintiff  to  set  them  where  the  statute  bar  had  presump- 
out  as  his  cause  of  action.  Jean  v,  tively  attached.  Baldwin  t/.  Martin,  35 
Hennessy,  69  Iowa  373.  N.  Y.  Super.  Ct.  85;  Reilly  v.  Sabater, 

2.  California,  —  Smith  v.  Richmond,  26  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
19  Cal.  477;  Sublette  v,  Tinney.  9  Cal.  34.  And  under  the  Code  of  Procedure, 
423;  Barringer  I/.  Warden,  12  Cal.  311;  whether  the  action  were  equitable  or 
Mason  v,  Cronise,  20  Cal.  212;  Boyd  v,  legal,  it  was  unnecessary  for  the  plain- 
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5.  Hecessary  Allegations  of  Petition  or  Bill  to  State  Cause  or  Avoid 

Bar — a.  Facts,  Not  Conclusions  of  Law.  —  It  is  necessary 
in  a  petition  or  bill,  in  order  to  disclose  a  cause  of  action  or  to 
avoid  the  bar  of  the  statute,  to  allege  facts  and  circumstances 
and  not  conclusions  of  law.* 

b.  Fulness  and  Clearness.  —  The  averments  must  be  full, 
clear,  specific,  definite,  and  distinct.* 

c.  Competency  and  Sufficiency  of  Allegations.  —  The 

allegations  must  be  of  such  matters  as  are  competent  and  suffi- 
cient to  avoid  the  bar.' 

tiff  to  allege  any  facts  or  circumstances  operation  of  the  statute  of  limitations 

in  his  complaint  to  head  off  or  avoid  by  averments  of  a  bill  in  equity,  the 

the  defense  of  the  statute  of  limitations;  facts  must  be  stated  in  substance  as 

and  therefore,  since  such  an  allegation  definitely  as  in  a  replication  to  a  plea 

was    unnecessary,  it  was  immaterial  of  the   statute  of  limitations  at  law. 

and  might  be  stricken  out  on  motion  Bloodgood  v.  Bruen,  8  N.  Y.  362. 
as  irrelevant  or  redundant.    Sands  v,        Szaotnais  in  Complaint  for  Libel.  —  In 

St.  John,  36  Barb.  (N.Y.)  628,  follovnng  an  action  for  libel  it  was  averred  that 

Butler  V.  Mason,   x6  How.  Pr.  (N.  Y.  the  alleged  libellous  letter  was  written 

Supreme  Ct.)  546.  "on  or  about  1882.*'     The  court  held 

m  lows  it  was  provided  by  statute  that  if  it  was  writtenatany  time  within 

that  the  plaintiff  in  his  petition  may,  in  that  year  or  at  any  time  previous  to 

the  first  instance  or  by  way  of  amend-  May  30,  1883,  the  bar  of  the  statute  had 

ment,  rely  on  and  state  as  his  cause  of  attached    before    the    suit    was    com- 

action  the  matter  displacing  the  appa-  menced,  and  that  such  inexact  method 

rent  bar  of  the  statute  of  limitations,  of  pleading  ought  not  to  be  tolerated  in 

Petchell  z/.  Hopkins,  19  Iowa  531.     It  the  face  of  a  demurrer  raising  the  stat- 

was  sufficient,  however,  under  the  pro-  ute  of  limitations.     "  If,  after  selecting 

visions   of   the  above    statute,    for    a  the  whole  of  the  year  1882  as  the  time 

pleader  to  set  forth  his  cause  of  action  in  which  the  libel  was  published,  and 

and  aver  that  it  still  justly  subsists,  in  to  which  the  plaintiff  would  confine  his 

order  to  take  the  case  out  of  the  statute  proof,  he  should  be  allowed  to  intro- 

of  limitations.     Newfield  v.  Blawn,  16  duce  proof  of  a  libel  published  after 

Iowa  297.     But  the  provision  that  the  May  30,  1883,  a  demurrer  on  the  ground 

limitation  should  not  apply  "  if  from  that  the  action  was  barred  by  the  stat- 

the  answer  of  the  defendant  or  from  ute  of  limitations  would   be  of  little 

his  testimony  as  a  witness  it  affirma-  avail.     When    met  by  this  demurrer, 

tively  apppears  that  the  cause  of  action  the    plaintiff    should    have    promptly 

still  justly  subsists  "  was  repealed  by  amended  his  petition  and  obviated  the 

Laws  1870,  c.  167,  §  35.     And  it  was  defect  therein.     As  it  stood,  it  was  vul- 

accordingly  held  that  if  it  affirmatively  nerable  to   the  demurrer."      Jean    v. 

appeared   from   the   petition   that   the  Hennessy,  69  Iowa  373. 
causes    of    action  set  out  in    several        3.  Allegation  that  Debt  If  Due  and  Un- 

counts  were  barred  by  the  statute,  the  paid.  —  An  allegation  in  a  bill  in  equity 

right  to  show  the  facts  alleged  in  order  that  a  debt  is  due  and  unpaid  will  not 

to  avoid  the  bar  having  ceased  to  exist,  require  the  overruling  of  a  demurrer 

it  was  error  to  overrule  a  demurrer  to  setting  up  the  statute  of   limitations; 

the    said  counts.      Springer    v.   Clay  for  notwithstanding  the  theory  of  the 

County,  35  Iowa  241.  statute  of  limitations  is  the  presump- 

1.  Lataillade  v,  Orefia,  91  Cal.  565;  tion  of  payment  from  lapse  of  time,  yet 

Tucker  v.  Lovejoy,  73  Wis.  66.  it  is  not  this  presumption,  but  the  posi- 

8.  Gross  V.    Disney,   95  Tenn.  592;  tive  bar  created  by  the  statute,  which 

Bertine  z\  Varian,  i  Edw.  Ch.  (N.  Y.)  constitutes  the  defense;  and  moreover, 

343;  Miller  v.  M'Intyre,  6  Pet.  (U.  S.)  in  such  a  case,  the  demurrer  is  tanta- 

61;  Moore  z/.  Greene,  19  How.  (U.S.)  mount  to  a  plea  of  the  statute  of  limita- 

6q.     See  also  article  Definiteness  and  tions,  and  does  not  in  law  involve  an 

Certainty  in  Pleadings,  vol.6,  p.  246.  admission  of  tjie  truth  of  that  allega- 

Averamti  in  Bill  in  Sqoitj  Compared  tion  in  the  bill.     Nevitt  v.  Bacon,  32 

to  SopUoatlon  at  Law.  —  To  avoid   the  Miss.  212. 
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6.  By  Beplication  —  a.  Necessity  and  Propriety  of  —  in 
Action!  at  Law.  —  As  hereinbefore  stated,  where  the  plaintiff  in  an 
action  at  law  desires  to  avoid  the  plea  of  the  statute  of  limita- 
tions or  bring  his  case  within  any  of  the  exceptions,  the  general 
rule  is  that  he  must  by  replication  aver  the  facts  and  grounds  of 
avoidance.* 

Undtr  the  Codes.  —  In  some  of  the  code  states  the  grounds  of 
avoidance  and  exceptions  are  to  be  set  forth  by  reply  to  the 
plea  of  the  statute  of  limitations.*  In  this  connection  the  prac- 
tice of  the  various  code  states  as  to  the  general  necessity  and 
propriety  of  a  reply  and  the  use  of  special  and  general  rep- 
lications in  particular  cases  should  be  observed.* 

1.  Torbert  v.  Wilson,  i  Stew.  &  P.  Rev,  Stat.  Tex.  1895,  art.  3342,  pre- 
(Ala.)  200;  Moore  v.  Capps,  9  111.  31s;  scribing  a  limitation  of  five  years,  con- 
Adams  Express  Co.  v.  King,  3  111.  App.  tains  a  proviso  as  follows:  "  Provided. 
317:  Planter's  Bank  v,  Alexandria  that  this  article  shall  not  apply  to  any 
Bank,  10  Gill  &  J.  (Md.)  346;  Blood  v,  one  in  possession  of  land  who  in  the 
Darrah,  2  N.  H.  215;  Coleson  v.  Blan-  absence  of  this  article  would  deraign 
ton,  3  Hayw.  (Tenn.)  152;  Capen  v.  title  through  a  forged  deed."  In  order 
Woodrow,  51  Vt.  106;  Laidley  t/.  Smith,  to  avoid  the  defendant's  recovery  un- 
32  W.  Va.  387.  der  this  five  years*  statute  in  an  action 

Prior    Prooeieee    and    ContiniiaiioM. —  of  trespass  to  try  title,  the  plaintiffs 

Where,  in  an  action  of  assumpsit,  pro-  may   show  that  the  defendant  comes 

cess  was  not  served  within  six  years,  within  the  class  of  persons  who  cannot 

and  the  plaintiff  relies  upon  prior  pro-  urge  this  plea  because  if  it  were  not  for 

cesses  and  continuances   to  save  the  the  statute  he  would  deraign  his  title 

statute,  if  the  issue  is  on  the  exhibit  through  a  forged  deed;  but  this  being 

of  the   bill,   the   plaintiff   must    reply  not  a  vice  inherent  in  a  title  by  limita- 

specially,  or  he  will  fail  on   the  trial,  tion,  but  a  substantive   fact  existing 

But  where  the  issue  is,  as  it  should  be,  independently   of   such    title  and    not 

on  the  commencement  of  the  suit  with-  contradictory   of    any   fact    which    he 

in  six  years  after  the  promise,  the  repli-  must  prove  in   order  to  establish  his 

cation  may  be  as  general  as  the  plea,  title  by  limitation,  it  must  be  replied  as 

and  the  whole  matter  may  be  given  in  matter  in  avoidance  of  the  plea.     Har- 

evidence  on  the  trial.    Swift  v.  Vaughn,  ris  v.  Linberg,  (Tex.  Civ.  App.  1897)  39 

6  Hill  (N.  Y.)  488;  Richmond  v.  Little,  S.  W.  Rep.  651. 

2  Hill    (N.    Y.)  134;    Orange  County  Judgment  Beoaose Beplication  Kot  Filed 

Bank  ^^  Haight,  14  Wend.  (N.  Y.)  83.  in    Time.  —  A   motion    for    judgment 

2.  Alabama.  —  Morrison  v,  Steven-  against  the  plaintiff  on  the  ground  of 
son,  69  Ala.  448.  his  default  in  not  filing  a  reply  to  the 

Arkansas,  —  Walker    v,    Mississippi  defendant's   answer  within    the    time 

Bank,  7  Ark.  503.  limited  by  rules  of  court  should  not  be 

Indiana.  —  State  v.  Parsons,  147  Ind.  sustained  where  the  answer  contained 

579.  a     negative    pregnant.     Gammon     zt. 

Texas.  — Childress  v.  Grim,  57  Tex.  Dyke,  2  Wash.  Ter.  266. 
56,  citing  Hughes  v.  Lane,  25  Tex.  356.        8.  California. — When  the  Practice  Act 

A  Beplication  Will  Be  Waived  where  of  California  required  a  replication  to 
the  case  is  submitted  to  the  jury  upon  new  matter  set  up  in  the  answer,  and 
the  pleadings  as  they  stand.  Almy  v.  the  defendant  pleaded  five  years'  ad- 
Daniels,  15  R.  I.  312.  verse   possession,    the   plaintiff,    if  he 

Beplication  in  Short.  —  In  Arkansas  Si  claimed  under  title  derived  from  the 

replication  to  a  plea  of  the  statute  of  Mexican  government,  could  not  prove 

limitations  taken  in  short  on  the  record  that  proceedings  for  a  final  confirma^ 

by  consent  will  be  considered  a  special  tion   were   still   pending,   or  that  five 

one.     Higgs  v.  Warner,    14  Ark.   192;  years  had  elapsed   since  a  final  con- 

Harlan  v.  Bernie,  22  Ark.  217.  firmation,  unless  he  stated  the  same  in 

Beplication    Where     Title    Beraigned  his  replication.     Vassault  v.  Seitz,  31 

Through  Forged  Deed  —  Texas  Statute.  —  Cal.  226. 
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b.  Requisites  of  —  (i)  In  General — The  Imrae  to  Be  Made. — 
A  replication  to  the  plea  of  the  statute  of  limitations  should 
apprise  the  defendant  of  the  issue  to  be  made  on  the  answer, 

whether  of  denial  or  avoidance,  by  showing  that  the  action  was 
brought  within  the  statutory  time,  or  some  disability  or  exception 

suspending  the  operation  of  the  statute,* 

Kantnoky.  —  Before  the  adoption  of  Allegatioiia  in  Aniwer  Taken  as  Contro* 

the  Civil  Code  of  Kentucky,  when  the  verted.  —  In    California^    by   the  Code 

statute  of  limitations  was  pleaded  as  a  Civ.    Pro.,   §  462,   the    matters    upon 

bar  to  the  action  it  was  necessary  to  whiclil  the  plaintiff  relies  to  relieve  him 

plead  matter  in  avoidance  of  the  stat-  from   the   bar  of  the   statute  may  be 

ute,  by  way  of  replication;  and  such  deemed  to  have  been  pleaded  in  answer 

was  the  practice.     But  by  the  adoption  to  the  affirmative  matters  alleged  in  the 

of  the  Civil  Code  forms  of  pleading  in  answers  of  the   defendant;  and  there 

civil  actions  theretofore  existing  were  being  no  replication  such  affirmative 

abolished,  and  under  sections  116  and  matters    are    taken    as    controverted. 

117  thereof  matters  in  avoidance  of  the  Fox  v.  Tay,  89  Cal.  339. 

statute  of  limitations  may  be  relied  on  In  New  York^  under  Code  Civ.  Pro., 

and  proven  without  a  reply.     Harris  v,  §§  522,  516,  where  the  time  when  the 

Moberly,  5  Bush  (Ky.)  556.  action  was  commenced  does  not  appear 

V«w  York.  —  By  the  Code  of  Proced-  from  the  face  of  the  pleading,  the  de- 

ure  of  New  York,  an  answer  interpos-  fendants'  plea  of  the  statute  of  limita- 

ing  the  statute  of  limitations  was  not  tions  must  be  taken  to  be  controverted 

one  to  which  the  plaintifif  was  bound  to  in  the  absence  of  an  order  requiring 

reply   in  order  to  prevent  the    facts  the  plaintiff  to  reply.     Reilly  v.  Sabater, 

stated  in  the  answer  being  taken  as  26  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct ) 

admitted.     Hubbell  v.  Fowler,  i  Abb.  34.     See  Avery  ?/.    New   York   Cent., 

Pr.   N.  S.  (N.  Y.  Supreme  Ct.)  i.     And  etc.,  R.  Co.,  (Buffalo  Super.  Ct.)  24  N. 

the    plaintiff    could  give  evidence   in  Y.  St.  Rep.  918. 

avoidance  of  the  statute,  it  seems,  with-  Answer  Denying  Allegationi,  but  Kot 

out  specially  replying  the  new  matter.  Containing  Kew  Katter.  —  In   Colorado^ 

Baldwin  v,  Martin,  35  N.  Y.  Super.  Ct.  Minnesota^  and    Washington^  where  the 

85.     But    an  answer  interposing    the  answer  merely  traverses  and    denies 

limitation  statute   presented  a  proper  the  allegations  of  the  complaint  as  to 

case  for  a  replication  under  section  153  the  time  of  the  accrual  of  the  cause  of 

of  the  above  code,  providing  that  in  any  action,  and  contains  no  new  matter,  no 

cases  other  than  where  a  counterclaim  reply  is  necessary.     Meyer  v,  Binkle^- 

was  set  up  in  the  answer,  if  the  answer  man,  5  Colo.  262;  West  v.  Hennessey, 

contained  new    matter  constituting  a  58  Minn.    133;    Lake  v.  Steinbach,   5 

defense  by  way  of  avoidance,  the  court  Wash.  659. 

might   in   its  discretion,    on    the    de-  Answer  Kot  Conititnting  Connterelaim. 

fendant's  motion,    require  a   reply  to  —  Under  the  Code  of  Civil  Procedure 

such  new  matter.     Hubbell  v.  Fowler,  of  Dakota^  where  an  answer  sets  up  the 

I  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  i.  statute  of  limitations,  but  contains  no 

See  Avery  v.  New  York  Cent.,  etc.,  R.  matter  constituting  a  counterclaim,  no 

Co.,   (Buffalo  Super,  Ct.)  24  N.  Y.  St.  reply  is  necessary  unless  ordered  by 

Rep.  918.  the  court.     Star  Wagon  Co.  v,  Matthies- 

Vortii  Carolina.  —  Under  the  Code  of  sen,  3  Dakota  233. 

North  Carolina,  when  the  date  of  the  In   New   York^   by  Code  Civ.   Pro., 

accruing  of  the  cause  of  action  appears  §§  501-514,  where  the  answer  pleads 

in  the  complaint  and  the  statute  of  lim-  the  statute  by  way  of  confession  and 

itations  is  pleaded,  the  court  can  pass  avoidance,    and    does    not    contain  a 

judgment,  unless  matter  of  avoidance  counterclaim,     no     reply    is    needed, 

is  pleaded;  and  it  is  only  in  such  cases  Avery  v.  New  York  Cent.,  etc.,  R.  Co., 

that    a    replication    is    now   required,  (Buffalo  Super.  Ct.)  24  N.  Y.  St.  Rep. 

though   under  the  former    practice    a  918. 

replication    was    necessary    whenever  1.  Jarvis  v.  Pike,  11  Abb.  Pr.  N.  S. 

the  statute  of  limitations  was  pleaded.  (N.  Y.  C.  PI.)  398. 

Stubbs  z'.  Motz,  113  N.  Car.  458.  Matters    of    Law. —  The    replication 
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Knit  Be  BeiponiiTe.  —  If  it  neither  denies  nor  responds  to  the  plea, 
nor  confesses  it,  and  sets  up  any  other  fact  in  avoidance,  it  is  bad 
on  demurrer.* 

(2)  Materiality  and  Sufficiency.  —  The  replication  should  make 
a  material  issue,*  and  should  contain  a  sufficient  denial  or  avoid- 
ance of  the  plea.' 

(3)  Distinctness  and  Particularity.  —  When  any  party  attempts 
by  replication  to  bring  another  within  a  particular  saving  or 
exception  of  the  statute  of  limitations,  he  is  required  to  state 
with  distinctness  and  particularity  all  such  facts  as  are  essential 
to  bring  him  within  such  exception.* 

must  not  present  matters  of  law.     Cal-  made  in  South  Carolina  and  that  the 

vert  V.  Lowell,  10  Ark.  147.  defendant  moved  from  that  state  before 

SorpliiMgeandDiiplioity.  —  As  in  other  six  years  had  expired  after  the  making 

cases,   surplusage    and    duplicity  are  of  the  note  tenders  an  immaterial  issue, 

to  be    carefully   avoided.     Nelson    v,  Watson  v.  Brazeal.  7  Ala.  451. 

Lounsbury,  3  Barb.  (N.  Y.)  126.  Oenaral  BepUoatlon  to  Bad  Plea.  —  In 

Argnmentative  lyenial.  —  A  reply  to  a  Arkansas^  an  action  on  a  note  being 

plea  of  limitations  in  bar  of  the  action  barred   in    three  years,  a  plea  to  the 

alleging  that  the  action  was  commenced  declaration  that  the  defendant  did  not 

before  the  expiration  of  the  time  Urn-  undertake,  etc.,  within  five  years,  does 

ited  amounts  only  to  an  argumentative  not  answer  the  declaration  and  is  bad; 

denial,  and,  if  the  general  denial  be  and  therefore  a  general   replication  to 

also  replied,  may  be  rejected  on  mo-  such  plea  is  demurrable  as  tendering 

tion,  and  the  sustaining  of  a  demurrer  an  immaterial  issue.     Smith  v.  Joyce, 

thereto  is  harmless.     Ni black  v.  Good-  10  Ark.  460. 

man,  67  Ind.  174.  3.  Williams  v.    Moore,  32  Ala.  506; 

Denial  upon  Information  and  BeUef.  —  Worden  v.  Worthington,  2  Barb.  (N. 

A  reply  to  an  answer  of  the  statute  06  Y.)  369;  Benjamin  v,  De  Groot,  i  Den. 

limitations  is  not  sufficient  if  it  merely  (N.  Y.)  151;    King  v,  Baxter,  7   Phila. 

makes    dental   upon   information   and  (Pa.)  186. 

belief.     Ii  should  be  made  upon  knowl-  4.  Pettus  v.  Harris,  11  Ark.  294. 

edge  and  information  sufficient  to  form  IMaability  of  AU  Joint  PlaintifBt.  —  In 

a  belief.     Jarvis  v.   Pike,  11  Abb.  Pr.  order  to  avoid  the  plea  of  the  statute  of 

N.  S.  (N.  Y.  C.  PI.)  398.  limitations  to  an  action   by  joint  ten- 

Isme  on  Travereeof  Ininfflcient  Anewer.  ants  it  is  necessary  to  aver  in  the  repli- 

—  A  replication  merely  traversing  in-  cation  that  all  the  plaintiffs  were  un- 

cidental  recitals  in  an  answer  which  der  a  disability  to  sue.     Marsteller  i\ 

are  not  sufficient  to  raise  the  defense  M 'Clean,  7  Cranch  (U.  S.)  156. 

of  the  statute  of  limitations  does  not  Averments  to  Suspend  Operation  of  Btat- 

make  any  issue  on  that  point.     Adams  ate  Bnring  Enlistment.  —  By  Act   Pa., 

V.  Tucker,  6  Colo.  App.  393.  April  18,  1861,  the  operation  of  thestat- 

1.  Calvert  v,   Lowell,    10  Ark.   147;  uteof  limitations  was  suspended  during 

State  Bank  v,  Sherrill,  12  Ark.  183.  the  term  of  enlistment  of  soldiers  in 

Besponsiveness  to  AU Para^|raphs  of  An-  the  service  of  the  state  or  the  United 

swer.  —  A  replication,  on  us  face  ad-  States.     Under  this  act  it  was  held  that 

dressed  to  the  paragraphs  of  an  answer  a  replication  to  a  plea  of  the  statute  of 

setting  up  the  statute  of  limitations,  limitations  that  the  defendant  was  in 

which  is  not  responsive  to  all  the  para  the  service  of  the  Uniied  States  was 

graphs  is  bad  on  demurrer.     Bottles  v,  insufficient,  if  it  did  not  show  when  he 

Miller,  112  Ind.  584.  was  mustered   in  and    how    long   he 

The  BepUoation  Most  Kot  Be  a  Deptrt-  served  under  that  enlistment.     To  aver 

nre,  or  relate  to  a  different  cause  of  that    he    "  served    for  a    long    space 

action  from    the  declaration   or  com-  of  time,  to  wit,  for  the  period  of  three 

plaint.      McConnel    v,   Kibbe,   29   111.  years,'*  without  showing  whether  the 

483;    Gailer  v,  Gnnnel,    2   Aik.   (Vt.)  service  was  under  the  original  enlist- 

349.  ment   or  an    engagement    contracted 

9.  A    replication    that   a    note    was  at  a  subsequent  period,  was  held  wholly 
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(4)  Negativing  Exceptions.  —  Where  the  statute  of  limitations 
is  relied  upon  by  the  defendant  as  a  defense,  which  statute  con- 
tains exceptions,  the  plaintiff  is  not  bound  in  his  replication  to 
negative  such  exceptions.  If  the  defendant  desires  to  avail  him- 
self of  the  benefit  of  an  exception  he  should  set  it  up  by  way  of 
rejoinder.*  It  is  not  the  duty  of  the  defendant  to  negative  by 
his  plea  the  statutory  exceptions,  but  the  plaintiff  should  affirm- 
atively set  up  the  exceptions  by  bill  or  replication,  as  the  case 
may  be.* 

c.  Rejoinder  and  Demurrer  to  Replication  —  (i)  Re- 
joinder. —  The  usual  method  of  taking  issue  on  or  answering  a 
replication  to  a  plea  of  the  statute  of  limitations  is  by  rejoinder.* 

The  B^oiiidor  Knit  Deny  the  Beplioation  or  sufficiently  answer  it,  and 
must  not  be  a  departure  from  the  plea  of  the  statute.^ 

uncertain  and  no  answer  to  the  plea.        8.  KeoeMity  of  Biaolnder  Where  Iwne 

King  V.  Baxter,  7  Phila.  (Pa.)  186.  ImmateriaL  —  To  a  plea  that  the  cause 

Eevoeation  of  Agreement  to  Befbr  Action  of  action  did  not  accrue  within  eight 
AgainitEzeentor.  —  To  a  plea  of  limita-  ^ears  the  plaintifif  replied  a  new  prom- 
tions  in  an  action  of  assumpsit  against  ise  within  six  years.  The  replication 
an  executor,  the  replication  was  that  not  being  coextensive  with  the  plain- 
within  the  period  of  limitation  the  plain-  tifif' s  rights,  the  defendant  could  not  be 
tiff  presented  his  claim  with  the  vouch-  required  to  take  issue  upon  it,  but 
ers  to  the  defendant,  as  executor,  might  have  demurred.  If  the  defend- 
pursuant  to  the  statute,  and  that  ant  had  taken  issue  it  would  have  been 
thereupon  he  and  the  defendant  agreed  an  immaterial  one,  and  a  finding  for 
to  refer  the  same  to  referees  to  be  him  would  not  have  settled  the  rights 
selected  by  the  surrogate,  which  agree-  of  the  parties.  Russell  v.  Stevens,  ao 
ment  being  subsequently  revoked  by  Vt.  53. 

the  defendant,  the  suit  was  brought        4.  Bijoinder  Eithec  Departure    or    Ko 

within  six  months  thereafter.     It  was  Anfwerfor  Want  of  Denial.  —  A  rejoinder 

held  that  the  replication  was  bad  in  that  the  plaintiff  was  a  feme  covert^  and 

substance,  for  not  furnishing  any  suffi-  the  wife  of  B.   until  the  time  of  his 

cient  answer  to  the  plea,  and  in  form  -  death;  that  the  note  was  payable  to  her 

(if  relied  on  as  a  replication  of  a  new  order;    and  that,  before  it  was  due,  B. 

promise),  for  stating  the  evidence  of  authorized  her  to  indorse  it  in  blank  in 

facts,  instead  of  the  facts  themselves,  her  own  name,  and  deliver  it  to  F., 

upon  which  the  plaintifif  relied.     Ben-  which  she  did  for  value;  that,  when 

jamin    v.  De  Groot,    i    Den.   (N.  Y.)  the  note  became  due,  and  more  than 

151.  six  years  before    action  brought,  the 

1.  Newborg  v.  Freehling,  43  111.  App.  note  was  in  the  hands  of  another  in- 
463.  In  this  case  the  statute  contained  dorsee  who  presented  it  for  payment; 
an  exception  (the  absence  of  the  party  and  that  afterwards,  and  before  action 
from  the  state),  and  there  followed  an  brought,  the  note  came  into  the  posses- 
exception  or  proviso  to  this  exception  sion  of  the  plaintifif  by  delivery  from  the 
(the  nonresidence  of  the  party).  It  was  last-mentioned  indorsee,  who  was  then 
held  that  the  plaintifif  in  his  replication  entitled  to  sue  thereon,  is  bad,  for 
would  not  negative  the  latter  excep-  either  the  matter  alleged  was  a  depart- 
lion;  he  would  set  up  the  former  and  ure  after  pleading  the  statute,  which 
leave  the  defendant  to  plead  the  latter  plea  admitted  an  original  right  of 
affirmatively.  Newborg  v.  Freehling,  action,  or  if  the  rejoinder  was  confined 
43  III.  App.  463.  to  the  matter  stated  in  the  replication, 

S.  Zane  v.  Zane,  5  Kan.  134;  Young  it  was  no  answer  for  want  of  a  denial 

r.  Whittenhall,   15  Kan.  579;   Ford  v.  that  the  action   was    brought   within 

Babcock,  2  Sandf.  (N.  Y.)  518.     See  six   years  after  the  husband's  death. 

nipra^  V.  4.    d.  Negativing  Exceptions;  Scarpellini  v,  Atcheson,  7  Q.  B.  864.  53 

also  supra,  this  section,   the  second,  E.  C.  L.  864,  14  L.  J.  Q.  B.  333,  9  Jur. 

third,  and  fourth  subsections.  827. 
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(2)  Demurrer  —  When  Proper.  —  A  replication  to  a  plea  of  the 
statute  which  is  improper  or  insufficient,  or  unresponsive,  etc., 
may  be  objected  to  by  demurrer.* 

Oliljeetion  finr  Defoet  in  Form.  —  If  the  objection  to  the  replication  be 
for  a  defect  in  form  it  must  be  made  by  special  demurrer.* 

Judgment  on  Demurer  When  Plea  Insoffioient.  —  Though  a  replication 
to  the  plea  of  limitations  be  insufficient  or  immaterial  and  be 
demurred  to  as  such,  yet  if  the  plea  be  also  insufficient  the  court 
will  go  upon  the  first  fault  in  pleading  and  give  judgment  for  the 
plaintiff.^ 

Bidoinder  of  Foreign  Statute  to  Beplioa-  setting  forth  that  which  at  best  is  but 

tion  of  Abienee.  —  Where,  to  a  plea  of  evidence  of  an  acknowledgment,  is  bad 

limitations,  the  plaintiff  replies  *'  be-  on  general  demurrer.    Aldrich  v.  Wil- 

yond  seas/*  to  wit,  in  another  state,  a  liams,  12  Vt.  413. 

rejoinder  of  the  act  of  limitations  of  And  the  sustaining  of  a  demurrer  is 

such  other  state  is  a  departure  from  the  harmless  where  the  reply  amounts  only 

plea,  and  fatal  on  demurrer.     Harper  to  an  argumentative  denial,  and  the 

V.  Hampton,  i  Har.  &  J.  (Md.)  453.  general  denial  is  also  replied.     Niblack 

Bejoinder  of  GnardianihiptoBeplleation  v,  Goodman,  67  Ind.  174. 

of  Infaney.  -^  In  Florida  a  replication  of  Iseue  as  to  Time  when  Game  of  Aotion 

infancy  to  a  plea  of  limitations  is  good ;  Accmed  —  Motion  to  Make  Definite  and 

and  a  rejoinder  thereto  that  the  infant  Certain,  —  Where  an  answer  setting  up 

had  a  guardian  at  the  time  the  action  the  statute  of  limitations  alleges  that 

accrued  and  long  after  was  held  to  be  the  plain  tiff  *s  cause  of  action  accrued 

bad  on  demurrer.     Lanier  v,  Chappell,  at  a  certain  date,  and  that  more  than 

2  Fla.  621.  six  years  had  elapsed  before  the  com- 

Beplioation  Keed  Kot  Be  under  Oath.  —  mencen^ent  of  the  suit,  a  reply  which 

The  statute  in  Texas  requires  a  plea  to  denies  that  the  cause  of  action  *'  ac- 

be  under  oath  only  where  the  object  of  crued  more  than  six  years  before  the 

the    plea  is    to  abate  the    action    as  commencement  of  this  suit,"  will,  on 

brought.    Therefore  a  rejoinder  merely  demurrer,  be  held  to  put  in  issue  the 

setting  up  matter  in  reply  to  an  asser-  time  when  the  cause  of  action  accrued, 

tion   of  coverture,   and  which  if  true  The  objection  to  the  sufficiency  of  the 

would  destroy  or  overcome  the  plea  of  reply  should  be  made  by  motion  to 

coverture  so  far  as  it  was  intended  to  make  definke  and  certain.     Whelan  v. 

affect  the  defense  of  limitations,  need  Kinsley,  26  Ohio  St.  131. 

not  be  under  oath.     Taylor  v.   Bland,  8.  Plummer  v.  Woodbume,  4  B.  &  C. 

60  Tex.  29.  625,   10  E.  C.    L.  424,   7  D.  &  R.  25; 

1.  A  Biq^oation  Tendering  an  Imma-  Forbes  v.  Smith,  i  Jur.  N.  S.  503,  11 

terial  Isiue  to  a  plea  of  the  statute  is  Exch.  161,  24  L.  J.  Exch.  299. 

demurrable.    Smith  v,  Joyce,  10  Ark.  Duplicity  in  the  B^lioation  must  be 

460;  Russell  V.  Stevens,  20  Vt.  53.  assigned  as  a  special  cause  of  demur- 

Beplioation  Unreiponsive.  —  A  replica-  rer.  Green  v.  Seymour,  59  Vt.  459. 
tion,  on  its  face  addressed  to  the  para-  Wrong  or  Defective  Gonelnaion.  —  In 
graphs  of  an  answer  setting  up  the  England^  by  statutes  4  &  5  Anne,  a 
statute  of  limitations,  which  is  not  re-  wrong  or  defective  conclusion  could 
sponsive  to  all  the  paragraphs  is  bad  only  be  objected  to  by  special  demur- 
on  demurrer.  Bottles  v.  Miller,  112  rer.  And  in  F^ot<7»/ such  an  objection 
Ind.  584.  to  a  replication  to  the  plea  of  the  statute 

Beplioation  of  Bepealed  Proviaion.  —  A  of  limitations  cannot  be  taken  by  mo- 
replication  to  a  plea  of  limitations  pre-  tion  in  arrest  of  judgment.  Stearns  v. 
dicated  upon  a  repealed  section  of  a  Stearns,  32  Vt.  678. 
statute  is  bad  on  demurrer.  Calvert  3.  Smith  I'.Joyce,  10  Ark.  460;  Head- 
w.  Lowell,  10  Ark.  147;  Pettus  v,  Har-  ington  v.  Neff,  7  Ohio,  pt.  i.,  229:  Mur- 
ris,  II  Ark.  294.  dock  v.  Winter,  i  Har.  &  G.  (Md.)  471; 

Beplioation  Pleading  Evidenee  or  Con-  Day  v,  Pickett,  4  Munf.  (Va.)  104  \citit^ 

taining  Argnmentative  Denial.  —  A  repli-  Baird  v.  Mattox,  i  Call  (Va.)  261;  Kirt- 

cation  not  alleging  either  directly  or  ley  v.  Deck,  3  Hen.  &  M.  (Va.)  388; 

argumentatively  a  new   promise,  but  Callis  v,  Waddy,  2  Munf.  (Va.)  511J. 
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7.  Avoidance    upon    Particular   Orounds  or  in  Special  Cases  — 

a.  Fraud,  Mistake,  etc.  —  (i)  By  Allegations  in  Bill  or  Petu 
tion  —  Heoonity  of  Alleging.  —  In  an  equitable  action  which  has  been 
barred  by  the  statute  of  limitations,  the  fact  that  fraud  or  mis- 
take has  existed  unknown  to  the  plaintiff  is  often  potent  to 
arrest  the  operation  of  the  statute,  but  in  such  case  it  is  a  general 
rule  that  the  fraud  or  mistake  must  be  specially  alleged  in  the 
bill  as  a  ground  of  avoidance.^ 

Faoti  and  CironmBtanoet. —  In  order  to  take  advantage  of  the  excep- 
tion, in  an  action  in  equity  or  under  the  code,  where  the  bar  is 
apparent  on  the  face  of  the  petition,  all  the  facts  and  circum- 
stances constituting  and  attending  the  fraud  should  be  alleged 
with  distinctness  and  particularity.* 

Ignoranoeor  Conoealment  of  Frand.  —  The  plaintiff  must  also  allege  his 
ignorance  of  the  fraud  or  that  it  was  concealed  from  him.* 

Time  of  Disoovery  of  F^nd.  —  It  is  likewise  necessary,  as  a  general 
rule,  to  allege  the  time  of  the  discovery  in  the  petition  or  bill  in 
order  to  avoid  the  bar  of  the  statute,* 

1.  Benine    v,   Varian,    i   Edw.   Ch.  was  as   full  as  it  could  be  made,  in 

(N.  Y.)  343.  order  to  avoid  the  statute,  and  that  this 

LiBiitation  Hot  Beginning  nntil  Diioov-  was  admitted  by  the  demurrer  and  was 

«ry. —  In  an  action  in  equity  or  under  sufficient.      Henry  County  v.  Winne- 

the  code  where  relief  is  sought  on  the  bago  Drainage  Co.,  52  111.  299. 

ground  of  fraud  or  mistake,  the  cause  8.  Carr  v,  Hilton,  i  Curt.  (U.  S.)  390; 

of  action  does  not  accrue,  nor  does  the  Pipe  v.  Smith,  5  Colo.  146. 

limitafion  begin  to  run,  by  the  laws  of  Allegation  of  F^ndulent  Conoealment. 

most  of  the  states,  until  the  discovery  —  An  allegation  in  a  petition  that  the 

of  such  fraud  or  mistake.     Mayne  v.  defendant  tried  to  conceal  and  did  con- 

Griswold,  3  Sandf.  (N.  Y.)463;  Pipe  v,  ceal  the  fact  of  a  settlement  has  been 

Smith,  5  Colo.  146;  Castro  v.  Geil,  no  held  not  to  bring  the  case  within  the 

Cal.  292.  rule,   nothing  being  averred  (o  show 

8.  Duncan  v.  Williams,  89  Ala.  341;  that  the  concealment  was  fraudulent. 

Moore  v.  Greene,  19  How.  (U.  S.)  69;  Brunson  v.  Ballou,  70  Iowa  34. 

Lawrance  v.  Norreys,   L.  R.  15  App.  4.  Lataillade  v,  Orena,  91  Cal.  565; 

210.     See  also  Matthews  V.  Sontheimer,  Castro  t^.  Geil,  no  Cal.  292;  Smith  v. 

39  Miss.  174;  Douglass  t^.Corry,  46  Ohio  Irving,  (Cal.  1889)  22  Pac.  Rep.   170; 

St.  349;    Humphrey  v.  Carpenter,   39  Pipe  v.  Smith,  5  Colo.  146;  McCalla  v, 

Mian.  115.  Daugherty,  4  Kan.  App.  410;    Hum- 

fltatement    of  Fbet  Tending  to  Bhow  phreyr.  Carpenter,  39  Minn.  115;  Doug- 

Thtnd.  —  It  is  not  sufficient  to  allege  las  v.  Corry,  46  Ohio  St.  349;  Carr  «•• 

the  discovery  of  a  fact  tending,  in  con-  Hilton,  i  Curt.  (U.  S.)  390;  Moore  v. 

nection  with  other  facts  already  known,  Greene,   19   How.   (U.  S.)  69,  2  Curt. 

to  show  fraud.     Duncan  v.  Williams,  (U.  S.)  202.     See  Erickson  v.  Quinn,  3 

89  Ala.  341.  Lans.  (N.  Y.)  299. 

atatament  of  All  Facte  Known  —  Soill-  Soilloient     Averment    of    Time. —  In 

elenej  on  Demnrrer.  —  A  bill  in  equity  Zieverink  v,  Kemper,  50  Ohio  St.  208, 

alleged  that  the  secretary  of  a  company  it  was  held  that  when  it  appears  from 

had  obtained  drafts  from  the  state  by  the  plaintiff's  petition  in  an  action  for 

some  fraudulent  pretense,  the  character  relief  on  the  ground  of  fraud  that  the 

of  such  pretense  being  unknown  to  the  cause  of  action  accrued  more  than  four 

complainants,  and  that  the  secretary  years    before    the    action    was     com- 

had  converted  the  drafts  into  money  menced,  a  general  averment  in  a  peti- 

and  had  paid  it  over  to  his  company,  tion  that  the  fraud  was  not  discovered 

It  was  held  on  demurrer  that  although  by  the  plaintiff  until  a  time  within  four 

not  all  the  circumstances  attending  the  years  before  the  action  was  brought  is 

fraud  were  stated,  yet  the  allegation  sufficient  to  bring  the  case  within  the 
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DiiooTory  Within  Statutory  Period.  —  It  must  appear  from  the  aver^* 
ments  of  the  bill  or  petition  that  the  discovery  was  first  made 
within  the  statutory  period  of  limitation  before  action  brought.* 

Bar  After  Bieoorery  of  Fraud.  —  Usually,  if  the  pleadings  show  that 

saving  clause  of  the  statute  of  limita-  it  was  necessary  to  allege  and  prove 

tions  for  such  actions,  without  specific-  that  the  discovery  was  within  six  years, 

ally  setting  out  when  the  discovery  was  In  the   application  of  this  rule  there 

made.  was  no  dilTerence   between  courts  of 

1.  Alabama,  —  Duncan  v.   Williams,  equity  and  courts  of  law,  where  the 

89  Ala.  341.  remedies  were  concurrent.     Baldwin  v. 

California,  —  Sublette   v,  Tinney,  9  Martin,  35  N.  Y.  Super.  Cl.  85  [citing' 

Cal.  423;  Boyd  v,  Blankman,  29  Cal.  Miller  r.   M'Intyre,  6  Pet.  (U.   S.)  6r; 

20;  Carpentier  f.  Oakland  City,  30  Cal.  Moore  v,  Greene,  19  How.  (U.  S.)  69; 

439;  Castro  V.  Geil,  no  Cal.  292.  Bertine  v.  Varian,  i  Edw.  Ch.  (N.  Y.) 

Colorado.  —  Pipe   v.   Smith,    5   Colo.  343]. 

146.  lUlnre  of  Complaint  to  Allege  Dieeovety 

Kansas, — Young  r.  Whittenhall,  15  Within  Time    Cored    by    Seplieation. — 

Kan.  579;  Doyle  V.  Doyle,  33  Kan.  721;  Under  the  statute  of  limitations  of  Cali'^ 

Brown  v,  John  V.  Farwell  Co.,  74  Fed.  fornia  in  force  in  1850,  when  the  cause 

Rep.  764.  of  action  stated  in  the  complaint  in  an 

Kentucky,  —  Field   v,   Wilson,   6    B.  equity  case  is  for  relief  on  the  ground 

Mon.  (Ky.)  479;  Cameals  v.  Parker,  7  of  fraud  and  is  stated  to  have  accrued 

J.  J.  Marsh.  (Ky.)  455.  more  than  three  years  before  the  com- 

New    York.  —  Mayne  v,  Griswold,  3  mencement  of  the  action,  the  complaint 

Sandf.  (N.  Y.)  463;  Baldwin  v,  Martin,  should  also  aver  that  the  acts  constitute 

35  N.  Y.  Super,  Ct.  85.  ing  the  fraud    had    been    discovered 

Ohio,  —  Combs  v.  Watson,  32  Ohio  St.  within  three  years;  but  if  the  replica- 

228.  tion  contains  this  averment  and   the 

South  Carolina,  —  White  v.  Poussin,  issue  is   tried   without  objection,    the 

Bailey  Eq.  (S.  Car.)  458.  irregularity  in  the  manner  of  present- 

United  States.  —  Moore  v.  Greene,  2  ing    the    issue    will    be    disregarded. 

Curt.  (U.   S.)  202;  Brown  v,  John  V.  Boyd  v.  Blankman,  29  Cal.  20,  citing- 

Farwell  Co.,  74  Fed.  Rep.  764.  Sublette  v.  Tinney,  9  Cal.  423. 

Informal  AUeffation  of  Dieoovery—  Aetione  for  SqaitaUe  Belief  or  for  Dam- 
Amendment.  —  In  South  Carolina^  agee  Founded  on  Fraud.  —  Section  18  of 
although  a  bill  praying  relief  against  the  Code  of  Kansas  (Gen.  Stat.  1897,  c. 
fraud  must,  in  order  to  avoid  the  effect  95,  §  12),  providing  that  "  an  action  for 
of  the  statute  of  limitations,  allege  that  relief  on  the  ground  of  fraud**  can 
the  fraud  was  not  discovered  until  with-  only  be  brought  within  two  years  alter 
in  the  statutory  period  before  suit  the  cause  of  action  shall  have  accrued, 
brought,  yet  it  will  be  sufficient  if  the  and  that  "  the  cause  of  action  in  such 
allegation  is  substantially,  although  case  shall  not  be  deemed  to  have 
not  clearly  or  formally,  made;  and  accrued  until  the  discovery  of  the 
even  if  it  is  not  made  at  all,  yet  if  it  fraud,"  applies  to  actions  for  damages 
appears  at  the  hearing  that  the  discov-  founded  upon  fraud  as  well  as  to 
ery  was  not  made  until  within  the  stat-  actions  for  equitable  relief  founded 
utory  period,  it  seems  that  leave  will  upon  fraud.  In  either  of  these  cases, 
be  given  to  amend  for  the  purpose  of  where  the  petition  shows  upon  its  face 
making  it.  White  v.  Poussin,  Bailey  that  the  fraud  upon  which  the  cause  of 
Eq.  (S.  Car.)  458.  action  was  founded  was  consummated 

where  Equity  and  Law  Bemediee  Con-  more  than  two  years  before  the  com- 
enrrent.  —  Owing  to  the  rule  prevailing  mencement  of  the  action,  the  plaintiff 
in  equity  prior  to  the  adoption  of  the  must  further  set  forth  in  his  petition 
Revised  Statutes  of  New  York^  as  well  that  he  did  not  discover  the  fraud  until 
as  under  the  statute  after  its  passage,  within  less  than  two  years  before  the 
it  was  necessary  to  allege  in  the  bill  commencement  of  the  action,  or  his 
such  facts  as  were  required  to  repel  the  petition  will  be  held  defective  upon  de- 
presumption  arising  from  lapse  of  time;  murrer.  Young  v,  Whittenhall,  15 
and  where  the  fraud  was  committed  Kan.  579;  Doyle  v,  Doyle,  33  Kan. 
more  than  six  years  before  suit  brought  721. 
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the  fraud  occurred  long  enough  before  action  to  bar  it  by  statute^ 
and  do  not  allege  a  discovery  within  the  statutory  period,  no  cause 
of  action  will  be  shown,  and  a  demurrer  will  lie.* 

How  BiiooTory  Hade.  —  It  has  frequently  been  decided  that  the 
facts  and  circumstances  connected  with  the  discovery  of  the  fraud, 
or  the  manner  in  which  the  discovery  was  made,  should  be  stated.* 

BUigoiioe  to  Detaot  Fraud.  —  It  must  appear  from  the  allegations  in 
the  petition  that  the  plaintiff  had  used  due  diligence  to  detect  the 
fraud,  and  that  he  could  not,  by  the  use  of  reasonable  diligence, 
have  made  the  discovery  sooner.* 

1.  Sublette  v.  Tinney,  9  Cat.  424;  the  facts  upon  which  he  relies,  that  the 
Combs  V.  Watson,  32  Ohio  St.  228;  Doug-  court  may  see  whether  they  justify  and 
las  V,  Corry,  46  Ohio  St.  349;  Young  v,  support  such  a  conclusion.  Bremond 
Whittenhall,    15    Kan.    579;    Doyle   v,  v,  McLean,  45  Tex.  10. 

I^yl^t  33   ^an.  72] ;   Brown   v,  John  Pleading  Dtilgenoo  Where  Confidential 

V.  Farwell  Co.,  74  Fed.  Rep.  764.    But  Belations     Exist.  —  Though     a     party 

see  contra^  Sheldon  v,  Keokuk  Northern  should  show  that  he  used  due  diligence 

Line   Packet  Co.,   8   Fed.    Rep.    769;  to  detect  fraud,  and  why  the  discovery 

Johnson  v.  Powers,  13  Fed.   Rep.  315;  was  not  sooner  made,  and  will  be  pre- 

Jones  V,  Slauson,  33  Fed.  Rep.  632.  sumed  to  know  what  with  reasonable 

2.  Lataillade  r.  Orefia,  91  Cal.  565;  diligence  he  might  have  ascertained 
Pipe  V,  Smith,  5  Colo.  146;  Humphrey  concerning  the  fraud,  yet  where  the 
V.  Carpenter,  39  Minn.  115;  Carr  v.  complaint  states  facts  showing  that  the 
Hilton,  I  Cult.  (U.  S.)  390;  Moore  ^.  relations  of  the  party  were  such  as 
Greene,  2  Curt.  (U.  S.)  202.  See  Erick-  would  naturally  inspire  the  plaintiff's 
son  V.  Qninn,  3  Lans.  (N.  Y.)  299.  trust  and  confidence  in  the  defendant. 

In  Ohio,  however,  it  is  held  not  neces-  and  that  he  relied  upon  the  defendant's 

sa.ry  for  the  petition  to  state  how  the  representations,  without  knowledge  or 

discovery  was   made.      Zieverink     v.  reason   to   suspect   that  a   fraud   was 

Kemper,  50  Ohio  St.  208.  being  practiced  upon  him,  and  nothing 

In   Tfanias  it  is  held  that,  whatever  appears  to  have  put  him  on  an  inquiry, 

may  have  been  the  old  equity  practice,  he  cannot  be  presumed  to  have  known 

under  the  code,  in  an  action  for  relief  anything  concerning  the  fraud  prior  to 

on  the  ground  of  fraud,  the  circum-  the  actual  discovery  of  it.     Lataillade 

stances  under  which  the  fraud  was  dis-  v.  Orefla,  91  Cal.  565. 

covered  do  not  constitute  any  part  of  Where  Aets  Were  tSeoret  and  Priyatd 

tbe  cause  of  action,  and  need  not  be  from  their  nature,  and  not  calculated 

stated  in  the  petition,  even  where  a  dis-  to  awaken  suspicion  or  inquiry,  and 

covery  must  be  alleged  to  avoid  the  ap-  of    themselves    constituted    concealed 

parent  bar  of  the  statute  of  limitations,  fraud,  it  was  held  unnecessary  for  the 

Kansas  Pac.  R.  Co.  r.  McCormick,  20  petitioner  to  show  diligence  in  detect- 

ICan.  107;  Ryan  v.  Leavenworth,  etc.,  mg  the  frauds,  until  some  fact  should 

R.  Co.,  21  Kan.  404.  be  developed  to  put  her  upon  inquiry. 

Tbe  intlBiate  Faets,  and  nottheproba-  Matthews  v.  Sontheimer,  39  Miss.  174. 

tire  facts  or  conclusions  of  law  con-  SatiidiEtetory  Averments  as  to  Failnre  to 

nected  with  the  discovery  of  the  fraud,  Disoover.  —  Where  a  bill  filed  to  charge 

should   be  stated    in    the    complain!,  the  defendant  with  certain  bonds  of  an 

LAtaiUade  r.  Orefia,  91  Cal.  565.  incorporated  company,  in  this  country, 

8.  Lataillade  v.  Orefia,  91  Cal.   565 ;  of  which  he  was  a  director,  alleges  that 

Mayne  v,  Griswold,  3  Sandf.  (N.  Y.)  the  bonds  were  taken  by  the  plaintiff, 

463;  Bremond  v,  McLean,  45  Tex.  10;  residing  in  England,  on  the  faith  of 

Parish  v.  Alston,  65  Tex.  194.  false  and  deceptive  statements  made 

Faeti  and  Ooneln^oni  as  to  Diligenee.  by  the  defendants  as  to  the  company's 

—  The  mere  statement  in  the  petition  affairs,  intended  and  artfully  contrived 

that  the  plaintiff  could  not  have  dis-  to   mislead,    that   the  interest   on  the 

covered  the  fraud  by  the  use  of  reasona-  bonds  was  paid  regularly  till  withJn 

ble  diligence  will  not  relieve  him  from  six  years,  that  until  payment  thereof 

the  bar  of  the  statute.     He  must  state  ceased  there  was  nothing  to  excite  the 
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(2)  By  Replication  —  Question  Whether  Fraud  Will  Prevent  Operation  of 
Statute.  —  Whether  or  not,  in  an  action  at  law,  fraud  is  a  proper 
matter  of  reply  to  a  plea  of  the  statute  of  limitations,  is  a  ques- 
tion upon  which  different  opinions  have  been  entertained,  many 
authorities  holding  that  it  constitutes  no  ground  of  avoidance.* 

Eeply  Kot  Invariably  Keoessary.  —  Where,  however,  the  existence  of 
fraud  will  prevent  the  operation  of  the  statute,  either  according 
to  the  practice  of  the  particular  state  or  by  an  express  statute,  or 
in  an  action  under  the  code,  a  plea  of  limitations  is  to  be  met  by 
replying  the  fraud  or  giving  it  in  evidence,  as  the  case  may  be.* 
It  is  in  some  jurisdictions  held  necessary  specially  to  reply  the 
fraud  or  mistake,'  but  in  others  it  may  be  given  in  evidence  with- 
out any  special  replication.* 

Facts  and  Cireumstances  Must  Be  Set  Tip.  —  A  replication  to  a  plea  of 
the  statute  of  limitations,  in  an  action  at  law  setting  up  a  fraudu- 
lent concealment  by  the  defendant  of  the  cause  of  action,  must 
set  out  the  facts  and  circumstances  constituting  the  fraud.* 

Diligenoe  and  Ciroumstanoes  under  Which  Discovery  Was  Kade. —  The  repli- 
cation must  further  show  that  there  has  been  no  want  of  reason- 
able diligence  on  the  part  of  the  plaintiff  in  discovering  the  cause 
of  action,  and  must  also  disclose  the  time  when  and  the  circum- 
stances under  which  the  discovery  was  made.* 

plaintiff's  suspicion,  and   that  he  did  a  replication  is  not  necessary,  and  the 

not  discover  the  fraud  until  within  six  plaintiff  should  be  allowed  to  prove,  if 

years,  the  allegations  of  the  bill  will  be  he  can,   that  the  discovery  was  made 

held  to  account  satisfactorily  for  the  within    the    limitation    period    before 

plaintiff's    omission     to    discover    the  action  brought.     Stubbs  v.   Motz,   113 

fraud  until  the  time  stated.     Mayne  v.  N.  Car.  458. 

Griswold,  3  Sandf.  (N.  Y.)  463.  5.  Bartalott  v.  International  Bank,  14 

1.  Campbell  v.   Vining,   23  III.   525;  111.  App.  158;  Beatty  v.  Nickerson,  73 
Beatty  z/.  Nickerson,  73  111.  605;  Homer  111.  605. 

V.    Fish,    I    Pick.    (Mass.)  435;    First  6.  Bartalott  v.   International    Bank, 

Massachusetts  Turnpike  Corp.  v.  Field,  14  III.  App.  158. 

3  Mass.   201;    Chosen   Freeholders   v.  Objections  that  Plaintiff  Had  Ctood  Cause 

Veghte,  44  N.  J.  L.  509;  Mayne  v.  Gris-  of  Action  Unnecessary.  —  In  a  replication 

wold,   3  Sandf.  (N.   Y.)  463;  Troup  v.  stating  a  fraudulent  concealment  by  the 

Smith,  20  Johns.   (N.  Y.)  33;  Pennock  defendant  of  the  cause  cf  action,   and 

V.   Freeman,   i   Watts  (Pa.)  401.      See  the  plaintiff's  ignorance  of  the  same 

also   the   titles   Laches  and  Limitation  during  the  limitation  period,  it  is  not 

of  Actions^  Am.   and    Eng.    Encyc.  of  necessary  for  the  plaintiff  to  show  that 

Law.  he   had   a   good  cause  of  action,   for, 

2.  State   V.    Parsons,    147   Ind.    579.  since  the  plea  of  the  statute  of  limita- 
See  infra^  next  paragraph.  tions  \%  a  plea  in  confession  and  avoid- 

8.  Clark  v,  Hougham,  2  B.  &  C.  149,  ance,  it  admits  the  plaintiff's  cause  of 

9  E.  C.   L.  47;  Bcvan  v.  Cullen,  7  Pa.  action,  and  thereby  renders  repetition 

St.  281.     See  also  State  v.  Parsons,  147  of  it  in  the   replication    unnecessary. 

Ind.  579.  Bartalott  v.  International  Bank,  14  111. 

4.  In   ITew  York  the  code  permitted  App.  158,  in  which  case  the  court  said: 

the  plaintiff  to  prove  fraud  to  avoid  a  "It   was    doubtless    proper     for    the 

plea  of  limitations  without  expressly  pleader  to  set  out  in  his  replication  the 

pleading    it    in   reply.       Erickson    z/.  circumstances  of  the  transaction  out  of 

jjuinn,  3  Lans.  (N.  Y.)  299.  which  the  cause  of  action  arose,  so  far 

In  Korth  Carolina,  under  Code,  >^  248,  as  necessary  in   order  to  a  sufficient 

if  the  date  of  the  discovery  of  the  mis-  averment  of  the    fraudulent  conceal- 

take  does  not  appear  in  the  complaint  ment complained  of;  but  this  is  not  for 
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b.  Ignorance  of  Rights  or  Wrongs  —  Mxut  Be  Doflniteij  and 

Piositively  Set  Forth.  —  Where  ignorance  of  rights  or  wrongs,  or  con- 
cealment thereof,  is  relied  on  in  an  equitable  action  to  avoid  the 
bar  of  the  statute,  it  should  be  definitely  and  positively  set  forth 
in  the  bill  or  petition.* 

Beason  for  Long-continiied  Ignoranoo.  —  And  it  is  also  held  that  the 
plaintiff  should  state  why  his  ignorance  was  so  long  continued.* 

Ignorance  Frandnlent  or  Kot  Beenlt  of  Paseiveneis.  —  Averments  showing 
ignorance  or  concealment  to  have  been  superinduced  by  fraud  or 
by  more  than  the  mere  passiveness  of  the  respondents  are  like- 
M^ise  decided  to  be  necessary.' 

c.  New    Promise,    Payment,    or    Acknowledgment  — 

(i)  Whether  Action  Should  Be  Brought  on  Old  or  New  Promise 
—  The  General  Bnle  It  to  Beelare  on  Original  Obligation.  —  The  question 
whether  an  action  which  has  been  barred  by  the  statute  of  lim- 
itations and  sought  to  be  taken  out  of  its  operation  by  a  new 
promise  or  subsequent  acknowledgment,  should  be  brought  on 
the  original  obligation  or  on  the  new  promise,  has  caused  con- 
siderable judicial  investigation,  resulting  in  diametrically  opposed 
decisions.  One  line  of  cases  which  is  most  generally  followed, 
acting,  it  is  believed,  upon  the  theory  that  the  statute  of  limita- 

the   purpose  of  restating  the  cause  of  other  party  and  their  conversion   and 

action  as  such,  but  of  giving  in  detail  application  did  not  come  to  the  com- 

the  facts  which  constituted  the  fraudu-  piainants  until  within  two  years  before 

lent  concealment."  the   filing  of  the  bill  was  regarded  a 

1.  Bertine  v.  Varian,  i  Edw.  Ch.  (N.  sufficient  allegation  on  the  subject, 
Y.)  343,  wherein  it  was  held  that  an  without  an  allegation  of  facts  and  cir- 
averment  that  the  complainants  had  cumstances  tending  to  explain  the 
not  been  '*  in  a  situation  to  call  the  reason  why  the  information  did  not 
guardians  or  their  representatives  to  an  reach  them  at  an  earlier  period, 
account''  was  too  indefinite  to  meet  3.  Underbill  z/.  Mobile  F.  Dept.  Ins. 
this  rule.  Co.,   67    Ala.   45;    Martin   v.    Branch 

2.  McFaddin  v.  Prater,  (Tex.  1887)3  Bank,  31  Ala.   115;  Boomer  Dist.  Tp. 
S.    W.    Rep.   306;    Martin   v.   Branch  v,  French,  40  Iowa  601. 

Bank,  31  Ala.  115.  In  McFaddin  v.  Prater,  (Tex.  1887)  3 

Applicatioiis  of  the  Bule.  —  In  Boyd  v.  S.  W.  Rep.  306,  allegations  in  a  petition 

Wylcy,  18  Fed.   Rep.  355,  it  was  held  as  excuses  for  not  bringing  an  action 

that  under  the  rules  of  pleading  and  to  recover  part  of  money  received  from 

practice  in  equity,  in  order  to  offer  evi-  a  railroad  company  for  its  right  of  way 

dence  in  avoidance  of  or  for  exemption  within  the  limitation  period, the  petition 

from  the  statute  of  limitations  upon  the  showing  the  bar  on  its  face,  were  held 

plaintiff's  claims,  the  bill  should  allege  insufficient,  where  they  did  not  show 

the  reasons  why  the  plaintiff  was  so  that  the  plaintiff  was  prevented  from 

long  ignorant  of  the  ruinous  and  dam-  sooner    bringing    the  action    by    any 

aging  proceedings  of  which   he  com-  fraud  or  misconduct  of  the  defendant, 

plains,   or    set    forth    what   were   the  both    being    equally   bound    to    have 

impediments  or  hindrances  to  an  earlier  known  the  facts  in  this  case, 

prosecution    of  the  suit.    The   court,  Allegatioai  as  to  Fraudalent  Conoeal- 

however,  not  restricting  the   plaintiff  ment.  —  In  Brunson  v.  Ballou,  70  Iowa 

under  this  rule  of  practice,  examined  34,  the  plaintiff  desired  to  avoid  the  bar 

the  testimony  upon  this  point.     And  in  of  ihe  statute  by  showing  concealment. 

Henry  County  v,  Winnebago  Drainage  I1  was  held  that  it  was  necessary  for 

Co.,  52  111.  299,  a  bill  in  equity  alleging  him  to  state  that  the  concealment  was 

that  the  knowledge  of  the  facts  con-  fraudulent,  and  that  the  allegation  of 

nected  with  a  receipt  of  drafts  by  an-  the  petition  that  the  defendant  tried  to 
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tions  bars  only  the  remedy,  and  not  the  obligation,  shows  that 
the  usual  practice  is  to  declare  upon  the  original  contract  or 
indebtedness  and  to  reply  the  new  promise  or  give  it  in  evidence 
as  the  case  may  be.* 

conceal  and  did  conceal  the  fact  of  a  v.  St.  John.  36  Barb.  (N.  Y.)  628;  Car> 

settlement  was  insufficient  to  bring  the  shore  v,  Huyck,  6  Barb.  (N.   Y.)  583. 

case  within  the  rule.  See  also  Soulden  v.  Van  Rensselaer,  9 

1.  England.  —  Leaper  ».   Tatton,    16  Wend.  (N.   Y.)  293;   Dean    2/,   lie  wit. 

East  420;    Gould    v,  Johnson,   2   Ld.  5  Wend.  (N.  Y.)  257;  Hancock  t^.  Bliss, 

Raym.  838;  Wittersheim  v,  Carlisle,  x  7  Wend.   (N.    Y.)    267;    Patterson    v. 

H.   Bl.  631;  Irving  v.  Veitch,  3  M.  &  Choate,  7  Wend.(N.  Y,)445;  Pinkerton 

W.  00;  Upton  V.  Else,  12  Moo.  303,  22  v.  Bailey,  8  Wend.  (N.  Y.)  600;  Purdy 

E.  C5.  L.  451;  Kempe  v.  Gibbon,  11  Jur.  v,  Austin,  3  Wend.  (N.  Y.)  187;  Tomp- 

299;  Forsyth?/.  Bristowe,  17  Jur.  46.  kins  r.   Brown,   i    Den.   (N.   Y.)  247; 

Arkansas.  —  Real     Estate    Bank    v.  Sands  v,  Gelston,  15  Johns.  (N.  Y.)5ii; 

Hartfield,  5  Ark.   551;  Alston  v.  State  Martin  v.  Williams,  17  Johns.  (N.  Y.) 

Bank,  9  Ark.  455;  Biscoe  v.  Stone,  11  330. 

Ark.  39;  Mason  t/.  Howell,  14  Ark.  199;  And  Since  the  Code,  as  well  as  before, 

Higgs  V.  Warner,  14  Ark.  192;  Harlan  the  complaint  may  be  upon  the  original 

V,  Bernie,  22  Ark.  217.  obligation  or    demand.      Baldwin    v. 

California,  —  Smith  v.  Richmond,  19  Martin,  35  N.  Y.  Super.  Ct.  85 ;  EsseU 

Cal.  477.  styn  v.   Weeks,  2  E.  D.  Smith  (N.  Y.) 

Connecticut.  — Lord      v,     Shaler,     3  116.  affirmed  12  N.  Y.  635;  Waltermire 

Conn.   131.     See  also  Austin  v.  Bost-  v,  Westover,  14  N.  Y.  16;  Sands  v,  St. 

wick,  9  Conn.  496.  John,  36  Barb.  (N.  Y.)  628. 

Delaware, — Newlin    v,    Duncan,    i  In  an  Action  on  a  Justice* s  Judgment 

Harr.  (Del.)  204.  in  New  York  the  original  judgment, 

Illinois,  —  Keener  v,   Crull,    19    111.  and  not  the  new  promise  to  pay,  is  to 

191;  Corrigan   v,   Reilly,  64  111.  App.  be  declared  on.     Carshore  t^.  Huyck,  6 

124;    Hotaling  v.   Huntington,  64  III.  Barb.  (N.  Y.)  585. 

App.    653.      See    also    Brockman    v.  That  a  Few  Promise  Is  Conditional  does 

Sieverling,   6    111.  App.    513;    Mellick  not  necessitate  declaring  upon  the  new 

V,  De  Seelhorst,    i   111.   221;    Kimmel  promise.     Irving  v.  Veitch,  3  M.  &  W. 

V,  Schwartz,  i  111.  278.  90,  disappromng  decisions  to  the   con- 

Maine,  —  Barrett  v.  Barrett,   8   Me.  trary  sought  to  be  deduced  from  Tan- 

353.     See  Howe  v,  Saunders,   38  Me.  ner  v.  Smart,  6  B.  &  C.  603,  15  E.  C.  L. 

350;  Ware  v.  Webb.  32  Me.  41.  273,  and  Haydon  v.  Williams,  7  Bing. 

Maryland,  —  Oliver  v.  Gray,  i   Har.  163,  20  E.  C.  L.  86. 

&  G.  (Md.)  204;    Barney  v.   Smith,  4  To  the  Contrary  xn  the  United  Sutes, 

Har.  &  J.  (Md.)  485;  Felty  v.  Young,  see  Lonsdale  v.  Brown,  3  Wash.  (U.  S.) 

18  Md.  163.  404,  affirmed ^Vi^sh.  (U.  S.)  149.  where 

Mcuscuhusetts,  —  Little   v.    Blunt,    9  it  was  held   that  a   conditional    new 

Pick.  (Mass.)  488;    Ilsley  v,  Jewett,  3  promise  could  not  be  given  in  evidence 

Met.  (Mass.) 439:  Fiskez^.  Needham,  11  under  a  declaration  upon  the  absolute 

Mass.  452.    See  also,  in  case  of  new  original  contract, 

promise  made  to  executor  or  adminis-  ifow  Ftomifle  Before  or  After  Bar  At- 

trator.   Brown  v,  Anderson,  13  Mass.  taehod.  —  In  il/>jiYjjf)>/t  the  original  con- 

201;  Baxter  v,  Penniman,  8  Mass.  133;  tract  must  always  be  declared  upon,  if 

Emerson  v,  Thompson,  16  Mass.  429.  the  new  promise  was  made  before  the 

And  see  infra,  the  next  section.  statutory  bar  attached ;  though  it  was 

Mississi^.  —  Shackleford  v,  Doug-  stated  that  the  rule  may  be  different  in 

lass,  31  Miss.  95.  cases  where  the  bar  had  already  at- 

Ohio,  —  Coffin  v,  Secor,  40  Ohio  St.  tached   when   the  promise  was  made. 

637.  Shackleford  v,  Douglass,  31  Miss.  95. 

Vermont,  —  Gailer  v,  Grinnel.  2  Aik.  In  Maine  a  similar  decision  has  been 

(Vt.)  349.  made.     Howe  v,  Saunders,  38  Me.  350. 

New  York,  —  In  this  state,  under  the  In     TexcLs    the     adjudications    are 

old  system,  in  an  action  at  law  the  dec-  squarely  to  the  effect  that  whether  the 

laration  was  upon  the  original  contract  subsequent  promise  was  made  before 

and  not  upon  the  new  promise.    Sands  or  after  the  bar  was  complete  under 
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Wliether  Aotion  Mxurt  B«  on  OrigiBAl  Obligation.  —  It  is  to  be  noted  that 
among  the  cases  cited  as  supporting  this  practice  are  some  not 
merely  holding  that  the  original  cause  of  action  may  be  declared 
on,  and  recognizing  this  as  the  usual  practice,  but  going  further 
and  either  holding  or  strongly  intimating  that  such  a  course  is 
the  only  proper  one,*  while  others  in  the  same  list  allow  this 
method  of  procedure  because  of  well-settled  precedent  rather 
than  on  the  ground  of  its  correctness.* 

Authorities  Homng  That  Kew  Promiie  Unit  Bo  Declared  On.  —  Other 
adjudications  are  to  the  effect  that  the  new  promise  or  subse- 
quent acknowledgment  constitutes  a  new  cause  of  action  upon 
which  the  suit  is  to  be  brought  and  maintained,  the  considera- 
tion for  such  new  promise  being  the  original  obligation.* 

the  statute,  if  the  plaintiff  relies  upon  was  established  in  conformity  with  the 
the  subsequent  promise  to  remove  the  earlier  English  decisions,  which  made 
bar,  in  either  case  he  must  declare  the  statute  of  limitations  presumptive 
upon  tha(  promise  in  his  petition,  evidence  of  payment  only,  to  be  re- 
Coles  V.  Kelsey,  2  Tex.  542;  Stoker  v,  butted  by  any  evidence  tending  to  dis- 
Patton,  (Tex.  Civ.  App.  1896)  35  S.  W.  prove  that  fact,  whether  accompanied 
Rep.  64.  by  a  promise  or  refusal  to    pay.     In 

1.  Oliver  v.  Gray,  i  Har.  &  G.  (Md.)  their  view  of  the  law,  the  facts  neces- 

204;    Barney  v.   Smith,  4  Har.  &  J.  sary  to  avoid  the    bar  of  the  statute 

(Md.)  485;  Biscoe  v.  Stone,  11  Ark.  39;  were  mere  evidence  for  that  purpose, 

Smith  V.  Richmond,  19  Cal.  477;  Lord  and  the  recovery  must  be  had  upon  the 

V,  Shaler,  3  Conn.  131;  Gailer  z/.  Grin-  original  promise  as  the  only  cause  of 

nel,   2  Aik.  (Vt.)  349;    Shackleford  v,  action.       Modern    decisions,    particu- 

Douglass,  31  Miss.  95.  larly  in  this  country,  regard  the  statute 

In  an  Aistion  on  ffiniple  Contraet  Debt  as  interposing  an  absolute  bar  to  the 

in      Maryland^      after      the      remedy  original    demand,  and  not  merely  as 

barred  by  the  statute  of  limitation  has  creating  a   presumption  of    payment. 

been  revived  by  a  new  promise,  the  And  it  would  undoubtedly  be  more  in 

original  cause  of  action  must  be  de-  conformity  with  the  spirit  of  these  ad- 

clared  on.     Felty  v.  Young,  18  Md.  163.  judications  to  hold  that  the  action  must 

For   practice  in  this  state  where   the  be  founded  upon  the  new  promise,  the 

action  is  on  a  bond  or  specialty,  see  original  debt  or  assumpsit  furnishing 

infra,  the  next  section.  the  consideration  necessary  to  uphold 

8.  In  an  English  case  it  was  said :  it.     But  as  the  rule  to  which  I  have  re- 

'*  Probably  the  new  promise  ought  in  f erred  has  long  been  acted  upon,  and 

strictness  to  be  declared  on  specially,  as  substantial  justice  will  be  attained 

but  the  practice  is  inveterate  the  other  under  either  mode  of  pleading,  I  am 

way,   and    we  cannot    get    over    it.'*  inclined   to  acquiesce  in  the  judgment 

Upton  V,  Else,  12  Moo.  303,  22  £.  C.  L.  of  the  Common  Pleas  upon  this  point, 

451.  and  to  consider  the  pleadings  sufficient 

And     in    Illinois    the     court    said:  notwithstanding  the  code.'*     And  see 

•*  Were  this  a  new  question,  we  should  Waltermire  v.  Westover,  14  N.  Y.  16, 

hold  that   the  action  could  alone   be  in  which  it  was  said:  "  This  practice 

brought  upon  the  new  promise.     But  can  only  be  sustained  upon  the  ground 

the  current  of  authority  and  long  usage  that  the  debt  is  not  discharged  and  that 

sanction  the  practice  of  declaring  upon  the  operation  of  the  statute  upon  the 

the  original  cause  of  action,  and  of  re-  remedy   being   removed    by  the   new 

plying  the  new  promise  in  avoidance  of  promise,  the  parties  are  left  in  statu 

the  statute  of  limitation;  and  we  do  not  quoy 

feel  at  liberty  to  disturb  a  rule  so  well  8.  Gsorgia.  —  Martin  v.  Broach,  6  Ga. 

settled."     Keener  v,  Crull,  19  111.  189.  21. 

So  in  New    York,  in  Esselstyn  v.  South  Carolina.  —  Sims  v,  Radcliffe,  5 

Weeks,  12  N.  Y.   635,  the  judge  de-  Rich.  L.(S.  Car.)  287;  Smith  v.  Caldwell, 

live  ring  the  opinion  said:  "  The  rule  15  Rich.  L.  (S.  Car.)  365;   Reigne  v. 
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Hew  Promise  in  Case  of  Bond  or  Specialty.  —  Under  the  law  and  prac- 
tice of  some,  or  at  least  one,  of  the  states,  in  the  case  of  a  bond 
or  specialty  the  remedy  is  upon  the  new  promise,  and  the  action 

Desportes,   Dudley    L.  (S.   Car.)  iiS;  brought  on  the  new  promise.    And  in 

Walters  v.  Kraft,  23  S.  Car.  578;  Col-  another  case  the  action  was  upon  the 

vin  V.  Phillips,  25  S.  Car.  228;  Dickson  original  contract,  and  the  new  promise 

V.  Gourdin,  29  S.  Car.  343;  Fleming  v,  was  given  in  evidence.     Ames  v,  Le 

Fleming,  33  S.  Car.  505.  Rue,  2  McLean  (U.  S.)  216.     But  in 

Texas.  —  Coles  v.  Kelsey,  2  Tex.  542;  still  another  case  it  was  held  that  the 

Grayson  v,  Taylor,  14  Tex.  672;  Leigh  action  must  be  on  the  new  promise. 

V,  Linthecum,  30  Tex.  loi;  Howard  v.  Kampshall  v,  Goodman,  6  McLean  (U. 

Windom,  86  Tev.  560;  Stoker  v,  Pat-  S.)  189. 

ton,  (Tex.   Civ.  App.  1896)  35  S.  W.  Virginia.  —  By  Code  1887,  §  2922,  it 

Rep.  64.     See  also  Gath right  v.  Wheat,  is  provided  that  where  there  is  a  new 

70  Tex.  740.  promise  of  payment  of  money  due  on 

Golorado.  —  In  this  state  it  was  held  an  award  or  contract,  the  plaintiff  may 
that  though  formerly  the  suit  was  sue  on  such  promise  or  on  the  original 
always  brought  on  the  old  contract,  yet  cause  of  action,  with  the  further  pro- 
the  better  practice  was  to  declare  upon  vision  that  if  the  action  be  on  the  orig- 
the  new  promise  in  the  first  instance,  inal  cause  the  plaintiff  shall  be  allowed, 
Buckingham  v,  Orr,  6  Colo.  587.  And  without  pleading  it,  to  show  such 
in  Richardson  v.  Bricker,  7  Colo.  58,  it  promise  as  evidence  to  repel  the  bar  of 
was  considered  that  the  suit  should  be  the  plea  of  limitations,  provided  he 
on  the  new  promise.  But  in  Polk  v,  shall  have  given  the  defendant  reason- 
Butterfield,  9  Colo.  325,  it  was  held  not  able  notice  before  the  trial  of  his  inten- 
necessary  that  the  plaintiff  should  in  tion  to  rely  on  such  promise.  Noell  v. 
the  first  instance  declare  on  the  new  Noell,  93  Va.  433. 
promise,  and  it  was  shown  that  the  Hew  Promise  ^  or  to  Party  to  Orig- 
effect  of  the  decision  in  Buckingham  inal  Contract. —  In  South  Carolina^  if 
V,  Orr,  6  Colo.  590,  was  not  to  exclude  the  new  promise  be  made  by  one  to  the 
such  a  practice,  but  to  give  prefejrence  other  of  the  parties  to  the  original  con- 
to  the  practice  which  declares  upon  the  tract  it  is  not  necessary  that  it  should 
new  promise  in  the  first  instance.  See  be  declared  on  specifically;  for  it  cor- 
also  Meyer  v.  Binkleman,  5  Colo,  responds  with  the  allegata  of  the  usual 
262.  counts,  and  may  be  given  in  evidence 

Kaine.  —  In  Howe   v,  Saunders,.  38  under  them.     But  it  is  otherwise  when 

Me.  350,  after  reviewing  the  authori-  the  promise  is  made  by  or  to  a  person 

ties,  it  was  said:  *' The  more  satisfac-  not  a  party  to  the   original  contract, 

tory  rule  may  be,  when  the  new  promise  Reigne  v.    Desportes,    Dudley  L.    (S. 

is  made  or  arises  after  the   right   to  Car.)  118. 

maintain  a  suit  upon  the  original  cause  Beoovery  and  Judgment. —  In  Texas^  if 

of    action    has    been    entirely    extin-  the  plea  of  the  statute  be  interposed  to 

guished,   or  when   the    new    promise  a  cause  of  action  which  appears  to  be 

varies  from  the  original,  there  should  barred,  the  plaintiff  must  recover  upon 

be  a  count  upon  the  new  promise  and  the  new  promise.     Coles  v,  Kelsey,  2 

the  original  cause  of  action   used  as  Tex.  541.     But  if,  anticipating  the  plea 

proof  of  a  valuable  consideration  for  it.  of  limitation,  the  plaintiff  pleads  the 

And  in  other  cases  the  declaration  may  original  contract  (as  he  must)  as  well 

be  upon  the  original  promise  only."  as  the  new  promise,  there  is  no  reason 

In  Ware  v.  Webb,  32  Me.  41,  it  was  why  he  should  not  recover  upon  the 

held  that  in  an  action  by  the  indorsee  original  cause  of  action,  if  limitation  be 

of  a   negotiable  note,   if   the  plaintiff  not  in    fact  specially  pleaded.     Gath- 

alleged  indorsement,  he  need  not  allege  right  v.  Wheat,  70  Tex.  742.     See  Dick- 

a  promise  to  himself,  as  by  operation  inson  v.  Lott,  29  Tex.  172. 

of  law  the  original  promise  was  to  him.  In  Massachusetts^  where  the  defend- 

Vnited      States.  —  In      Lonsdale      v,  ant  in  an  action  ex  contractu  relies  on 

Brown,  4  Wash.  (U.  S.)  148,  it  was  held  the  statute  of  limitations,  but  judgment 

that  the  suit  may  be  brought  on  the  old  is  rendered  against  him  on  proof  of  his 

debt,  and  the  new  promise  given  in  having  made  a  new  promise,  the  judg- 

evidence,    or    that    the  suit    may   be  ment  is  considered  as  rendered  upon 
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is  to  be  brought  thereupon,  the  specialty  being  used  only  as  evi- 
dence of  a  consideration  to  support  the  new  promise.* 

Vow  Promise  by  or  to  Exeoutor  or  Administrator.  —  The  most  commonly 
accepted  doctrine  appears  to  be  that  a  new  promise  made  by  or 
to  an  executor  or  administrator  should  be  specially  declared  on.' 

(2)  The  Plaintiff* s  Allegations  —  (a)  In  Equity  —  Vooossity  to  Allogo 
Promise.  —  In  equity,  where  it  is  desired  to  overcome  the  bar 


the   old   contract.     Ilsley  v,  Jewett,  3  Action  on  Single  Bill,  —  The  law  as 

Met.  (Mass.)  439.  stated  in  the  text  applies  to  an  action 

Judgment  on  the  Pleadings,  —  Where  upon  a  single  bill.     Leonard  v,  Hugh- 

a  petition  set  up  a  copy  of  the  note  lett,  41  Md.  380;  Wright  v,  Gilbert,  51 

sued  on  and  alleged  written  promises  Md.   146:  Lamar  v,  Manro,  10  Gill  & 

to  pay,  which  were  set  out,  and  the  de-  J.  (Md.)  50. 

fendant  denied  under  oath  the  making  But  nothing  less  than   an   express 

of  the  alleged  written  promises  to  pay,  promise  can  sustain  an  action  on  a  new 

but  no   evidence  was  offered    by    the  promise  to  pay  a  single  bill  which  has 

plaintiff  in  support  of  the  alleged  prom-  been  barred.     Leonard  t'.  Hughlett,  41 

ises  relied  on,  the  plaintiff  was  not  en-  Md.  3S0.     An  express  parol  contract  to 

titled  to  judgment  on  the  pleadings;  pay  the  single  bill  will,  however,  be 

the   case  standing  then  as  upon  a  peti-  sufficient.     Wright  v.  Gilbert,  51  Md. 

tion   showing   upon  its  face   that  the  146. 

cause  of  action  was  barred.  An  objec-  2.  Maryland,  —  Prior  to  the  Act  of 
tioa  to  such  a  petition  could  be  raised  1856,  c.  112,  it  was  necessary  for  an  ad-' 
at  any  time,  even  in  arrest  of  judg-  ministrator  relying  upon  a  new  promise 
ment.  In  the  case  at  bar  the  objection  to  avoid  the  plea  of  limitations  to  insert 
was  raised  by  the  defendant  moving  in  his  declaration  a  count  on  a  promise 
for  a  judgment  on  the  verdict  of  the  made  to  himself  or  to  his  intestate,  as 
jury,  which  motion  was  sustained  and  the  case  might  be.  But  under  that  act 
judgment  rendered  for  the  defendant,  a  declaration  by  an  administrator  con- 
Smith  V,  Beeler,  48  Kan.  669.  taining  counts  for  money  payable  to 

Belianco  upon  Defendant's  Absenoe  from  the  plaintiff  as  administrator  of  his  in- 
State.  —  Where  a  plaintiff  institutes  his  testate,  for  money  loaned  and  found 
suit  upon  a  new  promise,  he  may  rely  due  on  accounts  stated,  is  sufficient  to 
upon  the  defendant's  absence  from  the  admit  proof  of  a  new  promise  to  the  ad- 
state  to  take  the  suit  upon  the  new  ministrator.  Felty  v.  Young,  18  Md. 
promise  out  of  the  operation  of  the  stat-  163. 

ute  of  limitations.     And   there   is  no  Mass<uhusetts.  —  In      Massachusetts 

reason  why  the  rule  should  be  changed  the  contrary  doctrine    is    maintained, 

because  the  defendant  has  answered  to  and  the  action  is  on  the  original  obli- 

the  suit  upon  the  old  cause  of  action,  gation  in  the  case  of  executors  or  ad- 

and  was  therefore  in  court,  in  contem-  minislrators  as  in  other  cases.     Little 

plation  of  law,  from  the  time  of  his  orig-  v.  Blunt,  9  Pick.  (Mass.)  488;  Brown  v, 

inal   answer.     Erskine  v.   Wilson,    27  Anderson,  13  Mass.  201;  Baxter  v.  Pen- 

Tex.  117.  niman,  8  Mass.  133;  Emerson  v.Thomp- 

1.  Maryland.  —  Felty    v,    Voung,    18  son,  16  Mass.  429. 

Md.  163.  New  York,  —  See  Whitakerv.  Whita- 

An  express  promise  to  pay  a  bond  ker,  6  Johns.  (N.  Y.)  112. 

barred  by  the  statute  of  limitations  does  Pennsylvania,  —  Jones   v,    Moore,    5 

not  revive  the  remedy  on  the  bond,  but  Binn.  (Pa.)  573.     See  further  Fritz  v, 

enables  the  party  to  maintain  assump-  Thomas,  i  Whart.  (Pa.)  66. 

sit  on  the  new  promise  and  to  give  the  England,  —  See  Hyleing  v,  Hastings, 

bond  in  evidence  as  a  consideration  for  i   Ld.   Raym.  389;    Green  v.  Crane,  2 

the  promise.     Youngv.  Mackall,  3  Md.  Ld.  Raym,  iioi;  Marlborough  v.  Wid- 

Ch.  398,  4  Md.  367.  m*ore,  2  Stra.  890;  Hickman  v.  Walker, 

Assumpsit  is  the  proper  action  upon  Willes  27 ;  Pittam  v,  Foster,  i  B.  &  C. 

a  promise  to  pay  a  debt  on  a  bond  or  248,  8  E.  C.  L.   106;  Sarell  v.  Wine,  3 

specialty  barred  by  the  statute  of  limi-  East  409;  Kinder  v,  Paris,  2  H.  Bl.  562; 

tations.     Young  v,  Mackall,  3  Md.  Ch.  Ward  v,  Hinter,  6  Taunt.  210,  i  E.  C. 

398,  4  Md.  367.  L.  359. 
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of  the  statute  of  limitations  by  reliance  on  a  new  promise,  it  is 
necessary  that  such  matter  of  avoidance  be  alleged  in  the  bill, 
else  it  cannot  be  given  in  evidence.* 

(b)  At  Law  or  nndor  Code  —  Whore  the  Original  Canio  of  Aetion  !■  Set  Vp.  — 
In  an  action  at  law  or  under  the  code,  the  necessity  of  incorporat- 
ing into  the  complaint  or  petition  allegations  relative  to  payments 
or  a  new  promise  will  depend  upon  whether  the  action  is  to  be 
brought  on  the  original  obligation  or  on  the  new  promise  or 
acknowledgment.  Where  the  usual  practice  of  declaring  upon 
the  original  cause  of  action  is  to  be  followed,  the  plaintiff  is  under 
no  obligation  to  anticipate  the  defense  of  limitations  by  setting 
forth  in  his  complaint  the  payments  or  new  promise  on  which  he 
relies  to  take  the  case  out  of  the  operation  of  the  statute.* 

Where  Vow  Came  of  Aetion  !■  Deelared  On.  —  If  it  is  considered  the 
proper  practice  to  bring  the  suit  upon  the  new  cause  of  action,  or 
the  petition  would  be  demurrable,  then  it  must  contain  averments 
setting  forth  the  payments,  new  promise,  or  acknowledgment.' 

1.  Harding  v,  Durand,  138  111.  515.  tifif,  and   if  in  such  case  the  complaint 

Within  Time  of  limitation. — And  it  also  shows  that  the  prescribed  limiu- 

must  be  averred  in  the  bill  inequity  tion  has  passed,  any  new  promise  which 

that  the  new  promise  was  made  within  has  been  made  renewing  or  continuing 

the  time  of  limitation.     Bloodgood  v,  the  contract  should  be  alleged.     Smith 

Bruen,  8  N.  Y.  362.  v.  Richmond,  19  Cal.  477. 

S.  Ramsay  v,  Barnes,  16  Daly  (N.  Y.)  8.  Worde  or  Legal  EfEeot  of  Hew  Promiie 

479,  20  Civ.  Pro.  Rep.  (N.  Y.)  84;  Cor-  Alleged.  —  The  new  promise  is  to  be 

rigan  v.  Reilly,  64  111.  App.  124;  Hotal-  declared  upon  in  the  words  in  which  it 

ing  V,   Huntington,  64  111.  App.  655;  was  made,   or  according  to  its  legal 

Smith  V.  Richmond,   19  Cal.  477.     In  effect.     Reigne  v.  Desportes,  Dudley  L. 

the  last  case  cited  it  was  held  to  be  bad  (S.  Car.)  118. 

pleading  to    aver  in  the  complaint  a  Allegations  Selative  to  Original  UaUlp 

new  promise,  since  this  is  matter  of  ity  and  Vow  Promise. — When  the  action 

replication  by  way  of  either  plea  or  evi-  cannot  be  maintained  on  the  original 

dence,  as  the  system  of  pleadmg  may  be.  liability,  and  a  creditor  seeks  to  recover 

Promise  Implied  fhnn  Part  Payment.  —  on  a  promise  to  pay  the  debt,  the  peti- 

The  rule  that  part  payment  of  a  debt  tion  should  allege  every  fact  essential 

will  not  take  the  case  out  of  the  statute  to  a  recovery  on  the  original  liability, 

unless  the  payment  be  made  under  cir-  and  in  addition  thereto  the  promise  to 

cumstances  which  will  warrant  the  jury  pay.     It    is    not    sufficient    to    allege 

in  inferring  therefrom  a  promise  to  pay  merely  a  promise  "to  pay  a  pre-exist- 

the  residue  is  one  of  evidence,  and  not  ing  debt."     Meyer  v.  Zotel,  96  Ky.  362. 

of  pleading.      It  is  not  necessary  to  FteUnre  to  Allege  Vow  Promise  or  by 

plead  implied  promises.    Therefore,  a  Whom  Payments  Xade.  —  Where  a  com- 

complaint  is  sufficient  which  alleges  an  plaint  sets  forth  a  note  more  than  six 

indebtedness  and  part  payments  there-  years  old  as  its  only  cause  of  action, 

on  at  such  times  as  would  prevent  the  and  alleges  credits  thereon  within  six 

statute  from  operating  as  a  bar  to  the  years  before  action  brought,  but  does 

cause  of  action.     Words  or  acts  indicat-  not  state  by  whom  these  payments  were 

ing  that  the  debtor  acknowledged  that  made,  nor  allege  any  new  promise  by 

more  was  due  and  would  be  paid  need  the  defendants,  it  is  insufficient,  and 

not  be  alleged.     Overman  v,  Loebert«  evidence  as  to  the  new  implied  promise 

mann  (Minn.  1897)  70  N.  W.  Rep.  1084.  will   not  be    admitted.        Fleming  v. 

In  Actions  upon  Written  Instruments  Fleming,  33  S.  Car.  505.     See  Meyer 

for  the  payment  of  money,  as  promis-  v,  Binkleman,  5  Colo.  262;  Kennedy  v. 

sory  notes,  the  complaint  will  necessa-  Williams,  11  Minn.  314. 

rily  show  the  precise  period  at  which  Insuffieient  AYerment    of  PayoiiSLt, — 

the  right  of  action  accrued  to  the  plain-  Such  an  uncertain  allegation  as  that 
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Amendment  of  Petition.  —  Where,  however,  the  declaration  should 
have  been  upon  the  subsequent  promise  or  acknowledgment,  but 
was  not,  the  plea  of  limitation  may  be  made  and  answered  by  an 
amendment  setting  up  such  matter  of  avoidance.^ 

the  indorsement  of  the  receipt  of  a  cer-  subsequent  to  the  complaint  and  the 

tain  sum  appears  on  the  promissory  trial  of  the  issue  thus  formed  will  cure 

note  sued  on  is  not  an  averment  of  a  such  defect  as  there  was  in  the  allega- 

payment  and  is  insufficient  on  demur-  tion  of  the  complaint  as  to  such  pay- 

rer.     Murphy  v.  Phelps,  12  Mont.  531.  ment.     Murphy  v,    Phelps,    12   Mont. 

Bofldent  ATerment  of  Hew  Promise  or  531. 

Pnyments.  —  It  is  not  necessary,  in  a  1.  Tene.  —  This    is  the  practice  in 

complaint  setting  up  a  new  promise  as  Texas,  where   an  amendment  setting 

a  cause  of  action,  to  allege  such  new  up  a  new  promise    is  an  answer  to 

promise  with  technical  accuracy  and  the  plea  theretofore  filed  of  the  statute 

precision.    The  allegations  of  the  com-  of  limitations.     Erskine  v.  Wilson,  20 

plaint  will  be  liberally  construed  with  Tex.  77. 

a  view  to  substantial  justice  between  An  Amendment,  and  Not  a  Supple- 
the  parties.  So  a  complaint  which  mental  Petition^  is  the  proper  pleading  to 
alleges  the  making  of  a  promissory  allege  a  new  promise  taking  the  cause 
note  by  the  defendant  to  the  plaintiff,  out  of  the  statute;  the  cause  of  action, 
and  '*  a  new  promise  to  pay  what  was  under  the  Texas  practice,  not  being  con- 
due  on  said  note,  principal  and  interest,  tained  in  such  supplemental  petition, 
to  the  plaintiflf,  by  paying  to  the  plain-  but  in  the  original  petition  and  the 
tiff,  and  having  it  credited  on  said  note,  amendments  thereto.  This,  however, 
the  sum  of  ten  dollars,'*  sufficiently  is  held  to  be  but  an  irregularity  which 
alleges,  when  '*  liberally  construed  can  only  be  taken  advantage  of  by 
with  a  view  to  substantial  justice  be-  special  exception  of  some  kind,  so  that 
tween  the  parties,"  a  payment  by  the  without  such  objection  such  pleading 
defendant  to  the  plaintiff,  and  a  con-  is  sufficient  to  arrest  the  running  of  the 
sideration  for  the  new  promise.  Park  statute  of  limitations  against  the  cause 
V.  Brooks,  38  S.  Car.  300.  of  action  set  up  in  it,  and  hence  is  suffi- 

An  Allegation  that  the  Hew  Promise  cient  to  support  judgment.    Stokers. 

Was  in  Writing  is  not  necessary,  in  Ore-  Patton,  (Tex.  Civ.  App.  1896)  35  S.  W. 

/vif,  under  Code  Civ.  Pro.  §  24,  providing  Rep.  64. 

that  a  new  promise,  to  take  the  case  out  In  Howard  v.  Windom,  86  Tex.  560, 

of  the  statute  of  limitations,  must  be  the   plaintiff,    by  a  pleading  indorsed 

in  writing,  signed  b^  the  party  to  be  '*  supplemental  petition,"  set  up  a  new 

charged.     It  is  sufficient  to  allege  the  promise,  and  exceptions  were  sustained 

matter  according  to  its  tenor  or  legal  to  the  pleading  on  the  ground  that  the 

effect,  and  if  the  adverse  party  wishes  matter  should  have  been  set  up  by  an 

to  take  advantage  of  the  statute  he  amendment    to    the    petition,    which, 

must  aver  that  it  was  not  in  writing  as  however,  was  not  filed  until  after  the 

a  matterof  defense  or  reply,  as  the  case  statutory  term  in  bar  had  elapsed.     It 

may  be.    Green  v.  Coos  Bay  Wagon  was  held  that  the  pleading  of  the  new 

Road  Co.,  23  Fed.  Rep.  67.  promise  in  the  defective  supplemental 

The  Coniideration  for  the  Vow  Promise  petition  stopped    the  ninnmg  of  the 

need  not,  it  seems,  be  alleged,  since  it  statute. 

will  be  presumed  to  rest  upon  the  same  The  Defendant  Must  Plead  the  statute 

consideration  as  did  the  original  obli-  of  limitations  to  a  new  promise  set  up 

gation.     Park  v.   Brooks,   38   S.   Car.  by    an  amendment    or   supplemental 

300.  petition.     Erskine  v.  Wilson,  20  Tex. 

Gore  of  DefeetiYe  Allegations  of  Pfty-  77,  27  Tex.  117;  Stoker  v.  Patton, 
ment.  —  Though  an  allegation  of  pay-  (Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  64. 
ment  is  uncertain  and  insufficient,  yet  Serving  Amendment  on  Defendant.  — 
if  the  defendant  answers  positively.  Where  the  suit  is  instituted  upon  a 
•denying  such  payment  and  setting  up  note,  and  the  new  promise  is  pleaded 
the  statute  of  limitations,  and  by  repli-  by  way  of  amendment,  such  new  prom- 
cation  the  plaintiff  controverts  the  alle-  ise  is  a  new  cause  of  action,  and  the 
gation  that  the  debt  was  barred  by  the  amendment  setting  up  such  new  prom- 
etatute  of  limitations,  these  pleadings  ise  should  be  served  on  the  defendant; 
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(3)  Requisites  and  Sufficiency  of  Replication  —  In  General.  —  A  rep- 
lication put  in  to  avoid  a  plea  of  the  statute  of  limitations  on  the 
ground  of  a  new  promise,  acknowledgment,  or  payment  must 
contain  the  requisite  allegations  to  effect  its  purpose,  as  is  illus- 
trated in  the  notes.* 

Whether  Seplioation  Shonld  Be  General  or  SpeeiaL  —  Upon  the  question 
of  the  necessity  of  a  special  replication  in  order  to  admit  evi- 
dence of  a  new  promise  or  acknowledgment,  the  cases  show  con- 
flicting doctrines.     According  to  one  practice,  not  only  is  a  special 

but  should  the  defendant  appear  and  was  in  writing.     Green  v,  Seymour,  59 

answer  such  an  amendment,   then  it  Vt.  459. 

need  not  be  served  on  him.     Erskine  v.  But  in  Arkansas  it  was  decided  that 

Wilson,  27  Tex.  117,  a:/^/r(7zr»n^ Morrison  the    replication    must  aver    that    the 

V,  Walker,  22  Tex.  18.  promise  was  in  writing,  otherwise  it 

Running  of  Statute.  —  When  the  new  would  be  bad  under  the  statute.  Ring- 
promise  is  pleaded  by  an  amendment,  gold  v.  Dunn,  8  Ark.  497. 
the  statute  of  limitations  runs  until  the  Action  by  Heir  or  AdmuuBtrator  of 
filing  of  the  amendment.  Howard  v.  ^yee  of  Koto.  —  In  Indiana,  in  an  ac- 
Windom,  86  Tex.  560,  approving  tion  on  a  promissory  note  by  the  ad- 
Erskine  v.  Wilson,  20  Tex.  78.  ministrator  or  heir  of  the  payee  where 

1.  A<dmowledgment  Heed  Hot  Be  Set  the  statute  of  limitations  of  ten  years 

Oat.  —  The  plaintiff  need  not  set  out  is  pleaded  as  a  defense,  and  the  plain- 

the  acknowledgment  in  his  replication,  tiff  replies   that  a   new   promise  was 

Kempe  v.  Gibbon,  12  Jur.  697.  made  by  the  defendant,  he  must  aver 

Credit  or  Payment.  —  The  replication  in  such  reply  that  the  payee  died  within 

of  a  subsequent    credit    or    payment  the    ten    years'    limitation,   and    that 

should  set  out  the  payment  credited  so  the  suit  was  brought  within  eighteen 

as  to  render  it  available  as  evidence  of  months  from  his  death.      McNear  v. 

a    subsequent    promise.      Watson    v.  Roberson,  12  Ind.  App.  87. 

Dale,  I  Port.  (Ala.)  247.  Allegation  of  Independent  Goneideration. 

Partionlan  as  to  Paymenta.  —  It  is  not  —  A  replication  alleging  a  settlement 

necessary  to  plead  the  particulars  as  to  of  open  matters  between  the  defendant 

how  or  when  the  payments  were  made,  and  a  firm  of  which  the  plaintiff  was  a 

The  general  averment  that  the  defend-  partner,  at  a  specified  sum,  sets  up  a 

ant    had    made    a    payment    on    the  sufficient  consideration  independent  of 

elaim  within  six  years  is  sufficient  to  the  original  indebtedness.     Green  v. 

constitute  a  good  reply  as  against  a  Seymour,  59  Vt.  459,  in  which  case, 

demurrer  to  the  answer  pleading  the  however,  the  court  did  not  concede  that 

six  years'  statute  of  limitations.     Har-  it  was  necessary  to  allege  an  independ- 

rison  County  v.  Cole,  8  Ind.  App.  485.  ent  consideration. 

Commencement  of  Suit,  Imanoe  and  Be-  Seplioation     of     Adknowledgment  — 

turn  of  Capias,  etc,  —  Where  the  plain-  Amendment.  —  To  an  action  on  a  debt 

tiff  relies  on  a  new  promise,  the  time  the  defendant  pleaded   the   statute    3 

of  the  commencement  of  the  suit  is  &   4   Wm.    IV.,   c.   42,   to   which   the 

matter  of  evidence,  and  need  not  be  plaintiff    replied    that    the    defendant 

pleaded.    And  a  replication  to  a  plea  l>efore  suit  made  an  acknowledgment 

of  non  assumpsit  infra,  etc.,  that  within  that  the  debt  remained  unpaid  and  due 

six  years  before  commencement  of  the  to  the  plaintiff,  within  ihe  true  intent 

suit  the  defendant  promised,  etc.,  stat-  and  meaning  of  the  statute,  and  that 

ing  the  day  on  which  the  capias  issued,  the  action  was  brought  within  twenty 

without  showing  its  return  or  connect-  years  next  after  such  acknowledgment, 

ing    it  with    subsequent    process,    is*  The  court  directed  this  replication  to 

good;  such  allegation  of  the  issuing  of  be  amended,  as  being  so  framed  as  to 

the  capias  is  mere   surplusage.     Liv-  prejudice  the  fair  trial  of  the  cause, 

ingston  v.  Ostrander,  9  Wend.  (N.  Y.)  but  refused  to  give  the  defendant  the 

306.  costs  of  the  application,  or  to  compel 

Vow  Promiie  in  Writing.  —  It  was  held  the  plaintiff  to  specify  the  date  of  the 

in  Vermont  that  a  replication  need  not  acknowledgment  on  which  he  relied, 

allege  that  the  new  promise  relied  on  Forsyth  v.  Bristowe,  17  Jur.  46. 
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replication  setting  up  such  matter  of  avoidance  no  departure,^ 
but  it  is  essential  that  such  matter  be  specially  replied.* 

Anthoritios  Holding  Ooneral  Beply  Snffldont.  —  Following  another 
method  of  procedure,  it  is  held  that  the  plaintiff  may  reply 
generally  to  a  plea  of  the  statute  of  limitations,  and  give  in 
evidence  the  subsequent  promise  or  acknowledgment  without 
setting  it  forth  specially.*     And,  further  than  this,  some  author- 

1.  Real  Estate  Bank  v.  Hartfield,  5  the    plaintiff  replies  a   new   promise. 
Ark.  557;  Lord  v.  Shaler,  3  Conn.  131.  upon  which  evidence  is  given  and  the 

2.  Alabama.  —  Torbert  y.  Wilson,,  i  trial  had,  the  issue  will  be  held  to  be 
Stew.  &  P.  (Ala.)  200.  informal  rather  than  immaterial,  and 

Arkansas,  —  Ringgold    v.    Dunn,    8  the   defect  will   be  cured  by  verdict. 

Ark.   497;   Woods  v.   State   Bank,    12  Soulden  v.  Van  Rensselaer,  3  Wend. 

Ark.  693;  State  Bank  v.  Pryor,  12  Ark.  (N.  Y.)  472. 

698;  State  Bank  v.  Conway,  13  Ark,  8.  Johnson  v.  Gregg,  7  D.  C.  142; 
344;  Ruddell  V.  Folsom,  14  Ark.  216;  Levy  v.  Gillis,  (Del.  1897)  39  Atl.  Rep. 
Stillwell  V,  Badgett,  22  Ark.  164.  But  785;  Chandler  v,  Duncan,  (Del.  1897) 
see  Real  Estate  Bank  v,  Hartfield,  5  39  Atl.  Rep.  1012;  Shackleford  z^.  Doug- 
Ark.  551.  lass,  31  Miss.  95;  Esselstyn  v.  Weeks, 

JlHnois,  —  Brockman  V.  Sieverling,  6  2  E.  D.  Smith  (N.  Y.)  n6  [^i^rw^^  I2 

111.  App.  513;  Hotaling  v.  Huntington,  N.  Y.  635];  Watkins  v.  Stevens,  4  Barb. 

64  111.  App.  655;  Corrigan  V.  Reilly,  64  (N.    Y.)    168;    Hunter    v,    Starkes,    8 

111,  App.  124.  Humph.  (Tenn.)  656;  Aldrich  v.  Wil- 

England,  —  To  a  plea  of  3  &  4  Wm.  Hams,  12  Vt.  413. 

IV.,  c.  42,  in  an  action  upon  a  mort-  In  Johnson  z/.  Gregg,  7D.  C.  142,  the 

gage  deed,  the    plaintiff,  in  order  to  following  cases    were  referred   as  to 

take  the  case  out  of  the  statute  by  an  holding  that  the  evidence  of  a   new 

acknowledgment  in  writing  under  sec-  promise  might  be  received  without  hav- 

tion  5,  must  reply  such  acknowledg-  ing  been  specially  pleaded  in  the  repli- 

ment  specially.     Kempe  v.  Gibbon,  11  cation,   and  as  to  the  correctness  of 

Jur.  299.  which  ruling  no  question  was  made  in 

BepUeation  in  Short  by  Consent. —  In  the  appellate  tribunals :  Bangs  v.  Hall, 

^r>&affjtfjareplication  to  the  plea  of  the  2   Pick.    (Mass.)    368;     Cambridge    v, 

statute  of  limitations,  taken  in  short  on  Hobart,  10  Pick.  (Mass.)  232;  Belize, 

the  record  by  consent,  will  be  consid-  Morrison,   i  Pet.  (U.   S.)  362;    Moore 

ered  a  special  replication  for  the  pur-  z/.  Columbia  Bank,  6  Pet.  (U.  S.)  86; 

pose  of  introducing  a  new  promise  or  Clementson  v,  Williams,  8  Cranch  (U. 

acknowledgment.     Higgs   v.  Warner,  S.)  72;  Wetzell  v.  Bussard,  11  Wheat* 

14  Ark.  192;  Harlan  v.  Bernie,  22  Ark.  (U.  S.)  309. 

217.  Principletof  Doctrinet.  —  It  was  said 

Oenenl    and    4»edal     Beplloation. —  in  Watson  v.  Dale,  i  Port,  (Ala.)  247, 

Where  the  plaintiff  declares  upon  the  that  the  question  whether  a  subsequent 

original  cause  of  action  and  the  statute  promise  should  be  specially  pleaded  or 

of  limitations  is  pleaded,  replications  given  in  evidence  seems  on  principle  to 

denying  the  plea  generally  and  also  depend  on  another  on  which  there  has 

setting  up  a  new  promise  are  proper,  been  considerable  contrariety  of  opin- 

Vamer  v.  Varner,  ^  111.  445.  ion,  that  is,  whether  the  action  in  such 

Laok  of  4»edal  Siq^lioation  Hot  Oljeoted  cases  is  founded  on  the  original  con- 
To. —  If  evidence  of  a  new  promise,  sideration  or  on  the  subsequent  prom- 
made  before  the  bar  attached,  be  ad-  ise.  The  court  said:  "  If  the  former 
mitted  without  objection  for  the  lack  be  the  correct  principle,  it  would  seem 
of  a  special  replication,  the  error,  if  to  me  that  the  subsequent  promise 
any,  will  not  be  material  in  the  appel-  could  be  given  in  evidence  under  the 
late  court.  Shackleford  v.  Douglass,  general  replication  to  the  statute;  but 
31  Miss.  95.  if  the  latter  be  correct,  then  it  would 

Imo  Baioed  by  Beplieation  to  Impropor  seem    that   it   ought  to  be    specially 

Floa. —  If,  instead  of   a  plea  of  actio  pleaded.'' 

mm  accretfit  infra^  etc.,  the  defendant  If  the  PromiM  or  Aoknowlodgmont  II 

pleads  non  assumpsit  infra^  etc.,  and  Abiolnte  the  plaintiff  may  reply  gen- 
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ities  hold  that  to  allow  such  a  special  replication  would  present 
an  anomaly  and  constitute  a  departure  from  the  declaration.^ 

(4)  Traverse.  —  It  is  often  desirable  or  necessary,  where  a  new 
promise  is  relied  on,  to  traverse  the  plea  of  the  statute  of  limita- 
tions, instead  of,  or  in  addition  to,  the  usual  replication.* 

(5)  Defendant's  Pleadings  Concerning  —  (a)  B^oindar  —  Wkaa 
Proper.  —  The  defendant's  pleadings  where  there  has  been  pay- 
ment or  a  new  promise  are  for  the  most  part  either  a  rejoinder 
or  a  plea,  according  to  the  circumstances.  A  rejoinder  is  appli- 
cable where  the  original  cause  of  action  has  been  declared  on, 
and  to  a  plea  of  the  statute  of  limitations  the  plaintiff  has  set  up 
a  new  promise  by  replication.* 

(b)  Plea  —  In  What  Cateo  Kay  Be  Interposed.  —  The  plea  is  most  usual 
in  cases  where  the  new  promise  has  been  averred  in  the  petition 
or  amendments  thereto  as  the  cause  of  action,  or  where  a  bill  or 
petition  seeks  on  such  gcpund  to  avoid  in  advance  a  plea  of 

erally  to  a  plea  of  the  statute  of  limita-  eral  demurrer.     Hittson  v,  Davenport, 

tions.     Watkins  v,  Stevens,  4  Barb.  (N.  3  Colo.  597. 

Y.)  168.  To  a  Plea  by  an  Exeontor  or  Admlnla- 

Promise  Before  or  After  Statutory  Bar.  trator  of   the   statute    of  limiutions, 

—  A  general  replication  may  be  inter-  where    the    declaration    counts  upon 

posed  whether  the  subsequent  promise  promises  by  the  testator,  the  plaintifiF 

or  acknowledgment  was  made  before  cannot  reply  a  new  promise  made  by 

or  after  the  statute  had  run  against  the  the  defendant.     Benjamin  v,  DeGroot, 

original  demand.     Watkins  v,  Stevens,  i  Den.  (N.  Y.)  151. 

4  Barb.  (N.  Y.)  168.  S.  Travene  of  Plea  of  ITon  Aoorevit.  — 

In  Sbackleford  v,  Douglass,  31  Miss.  In  Russell  v,  Stevens,  20  Vt.  53,  the 

95,   it  was  considered   that    the    new  court  was  not  prepared  to  say  that  in  a 

promise,   if   made  before  the  bar  at-  case  where  the  plea  is  non  accremt  it  is 

tached,    could    be  given   in  evidence  admissible  for  the  plaintiffs  to  reply  a 

without  special  replication.  new  promise,  but  stated  that  certainly 

Votioe  of  Belianoe  on  Hew  Promise.  —  it  is  not  usual  to  reply  in  that  form,  but 

In    Virpnia^   by  code  provisions,   the  to  traverse  the  plea  directly, 

plaintiff,  without  pleading  a  new  prom-  Iwue  Presented.  —  Where  a  defendant 

ise,  might  rely  on  it  to  repel  the  bar  of  pleads  the  statute  of  limiutions,  and 

the  statute,  but  in  such  case  he  must  the  plaintiff  replies  a  new  promise  or 

give  the  defendant  reasonable  notice  be-  acknowledgment  in  writing  of  the  claim 

fore  the  trial  of  his  intention  to  rely  on  sued  on  within  the  time  pleaded  as  a 

such  promise.  Noell  v,  Noell,  93  Va.  433.  bar,  but  does  not  traverse  the  plea,  the 

1.  Johnson  v,   Gregg,   7  D.  C.  142;  only  issue   presented   is  on   the  new 

Coles  V,  Kelsey,  2  Tex.  542.  promise  or  acknowledgment,  and  the 

Payment  or  Adknowledgment  of  a  Bebt  question  whether  the  time  pleaded  i&  a 

is  sufficient  evidence  generally  to  war-  bar  to  the  action  cannot  be  raised  or 

rant  a  jury  in  finding  against  the  stat-  considered  on  the  trial,  although,   in 

ute,  but  such  acts  are  evidence   and  fact,  the  plea  is  no  bar  to  the  action, 

cannot  be  pleaded;  and  a  replication  and  would  be  held  bad  on  demurrer, 

not  alleging  either  directlv  or   argu-  Canton  Female  Academy  v.  Gilman,  55 

mentatively  any  new  promise,  but  set-  Miss.  148. 

ting  forth  that  which  at  the  best  is  but  8.  The  Bqoinder  by  One  of  Bereral  Be- 

evidence  of  an  acknowledgment,  is  bad  fSmdants  to  a  replication  averring  a  new 

on  general  demurrer.     Aid  rich  v.  Wil-  promise  by  the  defendants  within  six 

Hams,  12  Vt.  413.  years,  that  he,  the  defendant,  did  not 

To  a  Beolaration  in  Bebt  upon  a  make  a  new  promise,  without  denying 
Bpeeialty,  where  the  defendant  pleads  that  the  other  defendants  did  so,  is  bad 
the  statute  of  limitations,  a  reply  set-  on  special  demurrer.  Tracy  v.  Rath- 
ting  up  a  new  promise  is  bad  on  gen-  bun,  3  Barb.  (N.  Y.)  543. 
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limitation.*     But  a  plea  dealing  with  payments  or  a  new  promise 
may  be  interposed  in  other  cases.* 

d.  Infancy  and  Coverture  — (i)  Allegations  of  in  Bill  or 
Petition,  —  In  a  Caie  in  Equity  the  disabilities  of  infancy  and  cover- 

1.  Plaading  Statute  to  Amondmont  or  .  promise  by  averment  )n  his  plea,  and 

gttpplaimmtal  Petition.  —  Where  the  peti-  put  in  an  answer,  in  support  of  the 

tion  declares  upon  the  orif^inai  obliga-  plea,    containing   a  lilce  denial.     But 

tion,  and  the  answer  pleads  the  statute  where   the  bill   does  not  state  a  new 

of  limitations  to  this  end,  and  a  sup-  promise    within    six    years,    the   plea 

plemental    petition  or  an    amendment  should  not  contain  a  denial  of  such  a 

thereto  is  filed,  setting  up  a  new  prom-  promise.     If  it  does  so,  however,   the 

ise  or  aclcnowledgment  and  avoidance  plea,  though  informal,  will  not  be  ob- 

of  the  plea,  if  the  defend  ant  would  take  jectionable  for  duplicity.     The  denial 

Advantage  of  the  fact  that^he  subse-  of  a  new  promise  is  not  a  new  matter 

(|uent  promise  or  acknowledgment  is  of  defense,  but  is  intended  to  aid  the 

likewise  barred  by  the  sutute  of  limita-  defense  of  the  statute  of  limitations, 

dons  it  is  necessary  for  him  to  plead  it.  and  it  may  be  treated  as  surplusage. 

Erskine  v.  Wilson,  20  Tex.  77,  27  Tex.  Davison  v,  Schermerhorn,  i  Barb.  (N. 

117:  Stoker  v.  Patton,  (Tex,  Civ.  App.  Y.)48o. 

x^)  35  S.  W.  Rep.  64.  2.  Seqnisitee  in  Pleading  Adknowledg- 

Flea  of  Payment  as  Waiver  of  Plea  of  ment  nnder  Aet  of  Pennsylvania.  —  Act 

Statute.  —  Where  the  defendant  denies  Pa.,  April  27,  1855,  g  7,  provided  that 

under  oath  the  making  of  the  promise  *'  whenever  no    payment  or   demand 

relied  on  to  bring  the  cause  of  action  shall  have   been   made   for  or  on  ac- 

within  the  statute,  a  plea  of  payment  count  of  a  ground  rent,   and   no  ac- 

in  his  answer  is  not  a  waiver  of  the  knowledgment  of  its  existence  given 

plea  of  the  statute.     Smith  v,  Beeler,  within  twenty-one  years,  a  release  or 

48  Kan.  699.  extinguishment  shall  be  presumed,  and 

flnflelent  Plea  nnder  Florida  Statntes. —  the  rent  be  thenceforth  irrecoverable." 
In  an  action  to  recover  money  on  a  Under  this  statute,  all  the  facts  nece^ 
judgment  rendered  in  another  state,  sary  to  constitute  the  bar  must  be  set 
wherein  were  alleged  the  promise  of  the  forth  with  precision,  and  the  plea  must 
party  before  his  death,  and  that  of  his  aver  that  there  has  been  no  express 
administrator  afterwards,  to  pay  the  acknowledgment  in  words,  as  well  as 
debt,  the  defendant  pleaded  that:  that  there  has  been  no  implied  ac- 
"  The  statute  of  limitation  and  non-  knowledgment  by  payments.  It  will 
claim  of  the  state  of  Florida  have  run  not  be  sufficient  for  one  of  these  aver- 
against  and  barred  said  claim  set  up;  ments  to  be  contained  in  one  plea  and 
that  is  to  say,  more  than  one  year  the  other  in  another  plea.  Hillerman 
had  elapsed  since  the  granting  of  v.  Ingersoll,  5  Phila.  (Pa.)  143. 
letters  of  administration  on  said  estate  Plea  as  to  Pajrment  Bringing  Case  With- 
to  defendant  by  the  Probate  Court  of  in  Snbioqnent  Statnte  Bedndng  Limita- 
Duval  county,  state  of  Florida,  and  be-  tion.  —  If,  in  an  action  on  a  note  which 
fore  the  presentation  of  said  claims  or  as  declared  on  would  be  barred  in  six- 
the  commencement  of  said  suit  in  this  teen  years,  the  defendant  desires  to 
court  against  defendant."  The  court  have  the  court  decide  whether  a  pay- 
held  that  as  a  defense  under  the  plea  of  ment  made  thereon  created  a  new  con- 
the  statute  of  nonclaim  this  pleading  tract  or  new  note,  so  as  to  bring  the 
was  obviously  insufficient,  since  it  case  within  a  subsequent  statute  re- 
failed  to  allege  a  publication  of  the  no-  ducing  the  limitation  to  ten  years,  he 
tice  required  by  that  act;  but  that  un-  should  present  the  question  by  a  plea 
der  the  general  statute  of  limitations  properly  framed ;  if  this  is  not  done  the 
of  1872,  McClellan's  Dig.,  pp.  731-734*  matter  will  not  be  before  the  court  on 
the  plea  clearly  presented  the  defense,  appeal.  Corn  well  v.  Broom,  34  111. 
Sammis  v.  Wightman,  31  Fla.  10.  App.  391. 

Flea  and  Answer  to  Bill  in  Equity.  —  Plea  of  Payment  in  Conneetion  with 
Where  a  bill,  in  order  to  avoid  the  Preoeription  and  Limitation.  —  The  de- 
effect  of  a  plea  of  the  statute  of  limita-  fendant  in  an  action  for  rent  cannot 
tions,  alleges  a  promise  within  six  plead  part  payment  and  prescription, 
years,  the  defendant  may  deny  such  They  are  inconsistent  defenses,  a  plea 
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ture,  to  avoid  the  statute  of  limitation,  should  be  alleged  in  the 
bill  or  amendments  thereto.* 

In  Some  of  the  Code  Statat  allegations  relating  to  infancy  and  cover- 
ture are  sometimes  contained  in  the  complaint  or  petition.* 

of  part  payment  being  an  acknowledg-  it  appeared  on  the  face  of  the  com- 
ment that  the  debt  is  due  and  the  plaint  that  the  appellee  was  a  feme 
prescription  interrupted.  Elmore  v.  covert,  and  that  the  other  appellees  in 
Robinson^  i8  La.  Ann.  651.  interest  were  infants,  not  only  at  the 
But  in  Smith  v.  Beeler,  48  Kan.  669,  commencement  of  the  action,  but  even 
where  the  defendant  denied  und^r  oath  when  the  alleged  fraudulent  convey- 
the  making  of  the  promises  relied  on  to  ance  was  executed  to  the  appellaoL 
bring  the  cause  of  action  within  the  These  alleged  disabilities  were  not  con- 
sutute,  it  was  held  that  the  plea  of  troverted  in  any  manner  in  the  appel- 
payment  in  the  defendant's  answer  was  lant's  additional  answer;  and  it  was 
not  a  waiver  of  the  statute  of  limita-  therefore  held,  under  Code  Prac.  Ind., 
tions.  §  74,   that  these    alleged    disabilities 

1.  Keeton  v,  Keeton,  20  Mo.  530.  were,  for  the  purposes  of  this  action, 
Soffldenoy  of  ATormonts  as  to  Govortiire,  to  *' be  taken  as  true.*'    2  Rev.  SUL 

Infknoy,  and  Coming  of  Age.  —  The  party  1876,  p.  71. 

seeking  to  avoid  the  effect  of  the  stat-  Avsrment  as  to  Majority.  —  In  Fisher  v. 

ute  by  disability,  as  coverture  or  in-  Bush,  133  Ind.  315,  in  an  action  to  set 

fancy,  must  not  only  aver  that  it  existed  aside  an  administrator's  sale  of   real 

when  the  cause  of  action  accrued,  but  estate,  it  was  held  that  an  averment  in 

he  must  allege  a  continuance  of  it  to  a  the  complaint  of  the  date  when  the 

point  of  time  when  it  would  be  a  per-  plaintiff  became  twenty-one  years  of 

feet  answer  to  the  bar.     Gross  v,  Dis-  age    was    surplusage,   and  could   not 

ney,  95  Tenn.  592.  affect  the  right  of  the  defendant  to  set 

Gonstraotion  of  Bill  Against  Pleader.  —  up  in  answer  the  statute  of  limitations; 
An  averment  in  a  bill  of  chancery  that  and  that  in  such  cases,  the  five  years' 
the  complainant  was  an  infant  on  a  statute  being  pleaded  and  governing,  a 
specified  day,  twelve  years  prior  to  the  demurrer  to  it  should  have  been  over- 
filing  of  the  bill,  was  not  equivalent  to  ruled. 

an  averment  that  she  was  an  infant  at  In  Hudson  v.  Bishop,  32  Fed.  Rep. 
a  later  day;  and  being  thus  construed  519,  it  was  held,  under  a  statutory  ex- 
most  strongly  against  the  pleader,  the  ception  as  to  infancy,  that  if  it  did  not 
bill  was.  held  to  show  on  its  face  that  appear  from  the  averments  of  the  peti- 
the  claim  was  barred  by  the  statute  of  tion,  or  upon  the  record  in  any  form, 
limitations  of  ten  years.  Bercy  v,  when  the  wards  came  of  age,  the  peti- 
Lavretta,  63  Ala.  374.  tion  would  not  be  bad  upon  demurrer, 

Whon   Minority    Was    Attained.  —In  for  it  might  be  true,  for  all  that  ap- 

Lovelace  v,  Hutchinson,  106  Ala.  417,  peared,  that  the  right  of  action  still 

it  appeared  that  at  the  time  when  a  bill  existed  under  such  exception, 

to  redeem  land  sold   under  a  power  loianoy  and  GoTorture  —  TaoUag  IMi- 

contained  in  a  mortgage  was  filed  one  abilitioa.  —  In  Ortiz  v,  De  Benavides, 

of  the  complainants  had  reached  her  61  Tex.  60,  there  was  no  replication  of 

majority;  but  there  was  nothing  in  the  such  facts  as  would  avoid  the  plea  of 

bill  to  show  when  she  became  of  age,  the  statute  of  limiutions,  but  it  was 

the  bill  merely  averring  that  she  was  a  claimed  that  the  averment  in  the  peti- 

minorat  the  time  of  the  sale.     It  was  tion  that  the  plaintiffs  "  are  k\\  femes 

held  that  such  an  averment,  standing  covert  diU^  were  married  while  minors  " 

alone  and  unaided,  would  not  convey  was  sufficient  to   let    in    evidence  of 

the  idea  that  she  remained  an  infant  coverture.     It  was  held  that  in  order 

up  lo  any  particular  date,  and  for  all  to  render   such  evidence   admissible, 

that   appeared   on  the  bill  she  might  the  petition  should  have  alleged  that 

have  obtained  her  majority  long  enough  the  plaintiffs  were  married  prior  to  the 

before  the  filing  of  the  bill  to  render  hostile  possession  relied  on  by  the  de^ 

the  action  barred  by  the  statute  of  lim-  fendants;  for  if  they  were  minors  then, 

itations.  the  statute  would  run  from  the  dates 

2.  Unoontrovarted  Allegations  Taken  as  of  their  respective  subsequent  mar- 
Tme.  —  In  Caress  z'.  Foster,  62  Ind.  153.  riages.     The  court  showed  that    the 
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(2)  Replication  of  —  Veoamry  Ezoept  in  Equity.  —  Where  infancy 
and  coverture  are  good  replies  to  the  statute  of  limitations,*  the 
plea  should  be  met^  in  cases  other  than  equitable  ones,  by  a 
special  replication  as  to  these  disabilities.* 

e.  NONRESIDENCE  AND  ABSENCE  — (i)  Allegations  of  in  Bill 
or  Petition, — In  Equity,  if  nonresidence  of  the  defendant  or  his 

absence  from  the  state  is  relied  on  as  an  exception  to  take  the 
case  out  of  the  statute  of  limitations,  the  fact  should  be  stated 
in  the  bill.* 

plaintiffs  might  all  have  been  covert  of  H.  L.,  it  was  held  a  good  replication 

when  the  action  was  brought,  and  they  to  the  statute  of  limitations  that  D.  E., 

each  might  have  married  before  they  F.  G.,  and  C.  B.  were  infants  within 

were  of  age;    yet  that    their  several  five  years,  and  that  A.  B.  claimed  in 

marriages  might  have  occurred  after  right  of  his  said  wife.     Danley  v,  Ed- 

the  hostile  possession  commenced,  and  wards,  i  Ark.  437. 

if  so,  they  could  not  tack  disabilities  And  in  an  action  of  ejectment  a  repli- 

and  thas  avoid  the  bar.  cation   to  the  plea  of   limitation   that 

"Most  of  Plaintiffs  Married  Women  several  of  the  plaintiffs  were  infants 

and  Minors**  —  In  an  action  of  trespass  was    good  on  demurrer  as    to    those 

to  try  title  the  defendants  pleaded  the  within  the  saving  clause,  and  the  heirs 

statute  of  limitations,  and  the  plaintiffs,  of  a  deceased  infant  plaintiff,  but  the 

in  the  supplemental  petition  in  reply  saving  as  to  the  infants  did  not  remove 

to  the  answer,  averred  among  other  the  bar  as  to  those  of  age  and  otherwise 

things,  ''  and  the  statute  of  limitations  barred.     Wilder  v.  Mayo,  23  Ark.  325. 

pleaded  by  defendants  in   this  cause  In  Florida  a  replication  of  infancy  to 

should  not  prevail,   because   most  of  a  plea  of  the  statute  of  limitations  was 

plaintiffs    are    married    women    and  held  good.     Lanier  v.  Chappell,  2  Fla. 

minors,  and  have  been  since  the  ouster  621. 

aforesaid.*'      The    testimony    showed  In  Indiana  married  women  are  not 

that  there  were  four  female  plaintiffs,  persons     "  under    legal    disabilities  " 

and  the  court  therefore  held  that  the  within  the  meaning  of  Rev.  Stat.  Ind., 

averment  in  the  supplemental  petition  1881,  §615;  nor  is  coverture  any  longer 

that  "  most  of  plaintiffs  are   married  a  legal  disability  in  this  state  except  in 

women  and  minors  "  was  too  indefinite  special    cases.     Rosa  v.   Prather,    103 

to  admit  proof.     The  plea  should  have  Ind.  191. 

stated  that  aU  of  the  plaintiffs  or  that  So  a  reply  of  coverture  to  an  answer 
certain  designated  plaintiffs  were  mar-  pleading  the  statute  of  limitations  in 
ried  women  or  minors,  or  both,  as  the  bar  of  a  suit  toquiel  title  was  held  bad; 
case  may  have  been,  at  the  time  of  so  was  a  reply  of  the  plaintiff's  infancy 
the  ouster;  it  cannot  be  held  that  the  when  the  cause  of  action  accrued,  mar- 
words  '*  most  of  plaintiffs  "  apply  to  riage  during  nonage,  and  continued 
any  particular  plaintiff.  Midkiff  v,  coverture.  Koyse  v.  Turnbaugh,  117 
Stephens,  9  Tex.  Civ.  App.  411.  Ind.  539. 

1.  See  the  title  limitation  of  Actions^  S.  State    v.   Cooper,    i    Harr.   (Del.) 

Am.  and  Eng.  Encyc.  of  Law.  325;  State  v,  Stuart,  i  Harr.  (Del.)  134; 

In  Bngland,  in  an  action  by  the  pavee  Hyde  v.  Stone,  7  Wend.  (N.   Y.)  354; 

against  the  maker  of  a  note,  a  replica-  Lewis  v,  Terrell,  7  Tex.  Civ.  App.  3x4; 

tion  that  when  the  cause  of  action  ac-  Phillips  v,  Sherman,  (Tex.   Civ.  App. 

crued  the  plaintiff  was  the  wife  of  B.,  1897)  39  S.  W.  Rep.  187. 

and  that  she  continued  to  be  so  until  A  B«plioation  that  All  the  PlaintUb 

B.  died,  and  the  plaintiff  became  dis-  Were  Infuiti  necessitates  proof  by  the 

covert,   and  that  she  sued  within  six  plaintiff  that  the  husband  as  well  as  the 

years  after  his  death,  was  held  a  good  wife  was  an  infant  Iwithin  five  years 

replication.    Scarpellini  v,  Atcheson,  7  next  before  the  institution  of   the  suit, 

Q.  B.  864.  53  E.  C.  L.  864,  9  Jur.  827.  and  a  contrary  instruction    would  be 

In  Arkamne,    where    the    plaintiffs  error.     Danley  v.  Edwards,  i  Ark.  437. 

were  described  as  A.  B.  and  C.  B.,  his  8.  Harding  v,  Durand,  138  111.  515; 

wife,  and   D.   E.  and  F.  G.,  infants,  Piatt  v.   Vattier,   9   Pet.   (U.    S.)  405, 

etc.,  all  heirs  and  legal  representatives  wherein    the    court    said  that  if  the 
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In  an  Action  at  Law  or  under  the  Code,  a  plea  of  the  statute  of  limita- 
tions should  not  be  anticipated  in  the  declaration  or  complaint 
by  an  averment  of  the  defendant's  nonresidence,  such  exception 
being  proper  matter  for  special  replication.* 

But  nnder  the  Code,  if  the  Complaint  Bhowi  on  Ita  Faoe  that  the  action 
was  barred,  and  it  is  desired  to  rely  on  absence  or  nonresidence, 
it  should  be  so  averred  to  prevent  the  complaint  from  being 
demurrable.* 

{2)  Replication  of — Veceoiityto  Beply. —  Nonresidence  or  absence, 
it  appears,  should  be  specially  replied.' 

The  Beplioation  Should  Contain  the  proper  averments  as  to  residence, 
nonresidence,  absence,  return,  etc.* 

merits  of  the  case  were  not  otherwise  petition  that  '*  since  the  cause  of  action 
clear,  it  might  be  remanded  for  the  accrued  on  said  notes,  said  defendant 
purpose  of  amending  the  pleadings.  has  been  absent  at  different  times  from 
SoAoiency  of  Avermenta.  —  Averments  the  state  of  Nebraska,  amounting  in 
in  the  bill  that  the  defendant  was,  at  all  to  the  period  of  about  two  years." 
the  time  the  cause  of  action  accrued,  Such  allegation  was  held  to  be  insuffi- 
and  ever  since  has  been,  a  nonresident  cient  on  a  general  demurrer, 
of  the  state,  and  then  resided,  and  ever  KonroBidenoe  for  "  About "  Two  Yean.— 
since  has  resided,  and  now  resides,  in  An  allegation  in  a  petition  that  the 
the  state  of  Tennessee,  are  sufficient  to  defendant  had  resided  abroad  for 
raise  the  prima  facie  presumption  of  "  about"  two  years  is  bad  on  demur- 
law  that  he  has  been  all  the  time  pres-  rer.  Pleadings  ought  to  consist  of  di- 
enc  at  his  place  of  domicil,  and  of  con-  rect  and  positive  assertion  of  matter  of 
sequence  absent  from  the  state  of  fact,  and  the  assertion  of  a  matter  of 
Alabama.  Such  averments  are  suffi-  fact  should  nqt  be  qualified  and  emas- 
cient  to  prevent  the  bill  from  showing  culatedby  the  word'*  about."  Hedges 
on  its  face  that  the  action  was  barred,  v.  Roach,  16  Neb.  673. 
and  to  avoid  the  statute  on  demurrer.  The  Time  When  the  Konreiidenee  of  the 
Stevenson  v,  Anderson,  87  Ala.  228.  Defendant   Began  not  being  alleged  in 

1.  Walker  v.  Mississippi  Bank,  7  the  petition  in  Hudson  v.  Bishop,  32 
Ark.  503;  Adams  Express  Co.  v.  King,  Fed.  Rep.  519,  it  was  held  that  it  could 
3  111.  App.  317;  Capen  v.  Woodrow,  51  not  be  said  on  demurrer  that  the  action 
Vt.  106.    See  Sheehan,   etc.,   Transp.  was  barred. 

Co.  V.  Sims,  36  Mo.  App.  225.  Averment  of  Beeidence  nnder  XiBBonrl 

2.  Bass  V,  Berry,  51  Cal.  264;  Knox  Statute. —  Rev.  Stat.  Mo.,  §  3236.  ap- 
V.  Gerhauser,  3  Mont.  267.  plies  only  in  cases  where  the  debtor 

The  Hew  Tork  Code  of  Prooednre  pro-  was  a  resident  of  the  state  when  the 
vided  that  the  objection  that  the  action  cause  of  action  accrued,  and  thereafter 
was  not  commenced  within  the  time  departed  from  the  state  before  the  bar 
limited  could  only  be  taken  by  answer,  of  the  statute  had  attached.  It  has  no 
It  was,  therefore,  unnecessary  and  con-  application  to  a  case  where  the  debtor 
sequently  irrelevant  to  insert  an  alle^  was  a  nonresident  when  the  cause  of 
gation  in  a  complaint  as  to  the  non-  action  accrued.  But  an  tfUegation  in 
residence  of  the  defendant  for  the  pur-  the  complaint  that  within  five  years 
pose  of  anticipating  the  defense  of  the  from  and  after  the  accrual  of  the  cause 
statute,  although  the  complaint  would  of  action  the  defendant  '*  departed 
show  on  its  face,  without  such  allega-  from  and  has  ever  since  resided  out  of 
tion,  that  the  claim  was  barred  by  the  the  state  of  Missouri,  and  still  so  re- 
statute.  Butler  r.  Mason,  16  How.  Pr.  sides,"  is  an  inferential  averment  that 
(N.  Y.  Supreme  Ct.)  546.  the  defendant   was  a  resident  of  the 

Sni&oienoy  of  Allegatione  on  Demnrrer.  state  prior  to  his  departure,  and  if  de- 

—  In  Hedges  v.  Roach,  16  Neb.  673,  fective    would    be    cured   by   verdict, 

which   was   an   action   on   promissory  Sheehan,  etc.,  Transp.  Co.  v,  Sims,  36 

notes,  it  appeared  prima  facie  that  the  Mo.  App.  225. 

bar  of  the  statute  of  limitations  had  8.  Bevan  v.  Cullen,  7  Pa.  St.  281. 

attached,   and  it  was  alleged  in  the  4.  8nit  Belayed  by  Befendant  Abioond- 
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/.  Former  Action  —  (i)  In  General.  —  In  some  states,  a 
former  action  brought  before  the  bar  of  the  statute  of  limitation 

ing  or  GoBoealing  Hinuolf. —  A  replica-  attachable  property  within  it  properly 

tion  that  the  defendant  prevented  the  presented     the    exception    under    the 

institution  of  the  suit  within  the  pre-  statute. 

scribed  limitation  by  absconding,  con-  Keooiiity  of  Alloging  Defendant's  So- 
cealing  himself,  etc.,  under  Act  Ark.  tnm. —  Under  the  statute  4  Anne,  c. 
i33.9«  §  26  (Rev.  Stat.,  c.  91,  g  20),  16,  g  19,  the  plaintiff  is  not  prevented 
which  constitutes  an  exception  to  the  from  maintaining  his  action  because 
statute,  is  bad  on  demurrer  because  it  the  defendant  has  resided  abroad,  un- 
does not  aver  that  the  defendant  was  less  he  has  returned  and  six  vears 
within  the  state  when  the  cause  of  ac-  have  elapsed  since  his  return.  It  is 
tion  accrued,  or  at  some  time  between  therefore  unnecessary  in  a  replication 
the  accrual  of  the  cause  of  action  and  to  a  plea  of  the  statute  of  limitations  to 
the  expiration  of  the  limitation.  Pet-  allege  that  the  defendant  has  returned 
tus  V,  Harris,  11  Ark.  294.  from  beyond  the  seas,  or  that  the  ac- 

A  replication  that  the  defendant,  by  tion  was  brought  within  six  years  after 
leaving  the  county  where  iht plaintiff  the  return.  Forbes  v.  Smith,  i  Jur.  N. 
resided,  and  absenting  himself  there-  S.  503,  11  Exch.  161,  24  L.  J.  Exch.  299. 
from,  prevented  the  plaintiff  from  com-  Sni&oient  Allegation  of  Defendant's  Bo- 
mencing  suit,  etc.,  but  not  averring  tnm.  —  A  replication  alleging  that  at 
that  the  defendant  resided  in  the  the  time  of  the  accruing  of  the  cause 
county  named  when  the  cause  of  action  of  action  the  defendant  was  beyond 
accrued,  is  bad  on  demurrer,  as  "  the  seas  and  continued  there  until  within 
county  "  referred  to  in  the  statute,  now  six  years  before  the  commencement  of 
embodied  in  Mansf.  Dig.  Ark.,  c.  97,  the  action  is  a  mode,  though  imperfect, 
§  4502,  is  the  county  in  which  the  of  saying  that  the  defendant  has  re- 
debtor  resides  when  the  cause  of  ac-  turned.  Such  an  allegation  is  not,  in- 
tion  accrues.  Burr  v.  Williams,  20  deed,  according  to  the  strict  logical 
Ark.  171.  language     of     pleading,    and     would 

SnAcionoyof  Soplieationas  toBoeidence  formerly  have  been  open  to  special  de- 

in  8tato.  —  A  replication  merely  assert-  murrer.     Forbes  v.  Smith,  i  Jur.  N.  S. 

ing  that  the  note  sued  on  was  made  in  503,  11  Exch.  161,  24  L.  J.  Exch.  299. 

South  Carolina  and  that  the  defendant  Gonnoeting    DefendJMit'f    Botnm    with 

moved  from  that  state  before  six  years  Each  and  Every  Promiae.  —  A  replication 

had  expired  after  the  making  of  the  to  a  plea  of  statute  of  limitations,  that 

note  is  not  sufficient  to  put  in  issue  the  the  defendant  was  abroad  at  the  time 

fact  that  the  defendant  had  not  resided  of  making  the  said  several  promises  in 

tsix  years  within  the  state  of  Alabama,  the  declaration  mentioned,  and  that  he 

Watson  V.  Brazeal,  7  Ala.  451.  afterwards  returned  on  a  certain  day, 

Snfioienoy  of  Allogationa  aa  to  Konrooi-  and  this  was  his  first  return  after  the 

donee —  Vermont  Statute.  —  In  Stevens  making  of  the  said  several  promises, 

V.  Fisher.  30  Vt.  200,  it  was  held  that  may  be  construed  to  mean  that  it  was 

under  the  statutes  of  Vermont  the  non-  his  first  return  after  each  and  every  of 

residence  of  a  defendant  did  not  stop  such  promises.     But  if  it  were  other- 

the  operation    of   the  statute,   unless  wise,  the  want  of  the  words  *'  each  and 

also   he  had  no  property  within   the  every  of  them,"  being  mere  matter  of 

state  which  could  be  attached.     There-  form,  must  be  specifically  assigned  as 

fore  a  replication  simply  stating  that  a    cause   of    demurrer.     Plummer    v. 

before  and  at  the  time  the  cause  of  ac-  Woodburne,  4  B.  &  C.  625,  10  E.  C.  L. 

tion  accrued  the  defendant  was  absent  424,  7  D.  &  R.  25. 

from   the  state,  and  returned  therein,  Boplioation  Setting  Up  Bopoaled  Section 

for  the  first  time  after  the  cause  ac-  aa  to  Abaenoe.  —  A  replication  to  a  plea 

crued,  at  a  time  less  than  eight  years  of  limitations  setting  up  the  absence 

before  the  action  was  commenced,  was  of  the  defendant  from  the  state,  under 

insufficient  to  avoid  the  statute.  Rev.  Stat.  Ark.,  c.  91,  §  20,  is  bad  on 

Under    Massachusetts     Statute,  —  In  demurrer,   where    that  section   of   the 

Dwight  V,  Clark,  7  Mass.   515,  it  was  statute  had  been  repealed  before  the 

held  that  a  replication  that  the  defend-  replication  was  interposed.      Pettus  v. 

ant  was  without  the  limits  of  the  com-  Harris,  11  Ark.  294;  Calvert  v.  Lowell, 

monwealth    and    did    not    leave    any  zo  Ark.  147. 
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has  attached,  may,  under  certain  circumstances,  avail  to  defeat 
or  arrest  the  operation  of  the  statute.* 

(2)  Necessity  of  Special  Replication.  —  If  the  plaintiff  would 
avail  himself  of  the  fact  that  the  former  action  had  been  brought 
within  the  limitation  period,  he  must  reply  such  former  action 
specially,  and  cannot  give  it  in  evidence  under  a  general  replica- 
tion to  the  plea.* 

(3)  Requisites  of  Replication  —  Partiralmri  Ooaocming  Twrnar  Mt. — 
The  replication  should  set  out  the  particulars  concerning  such 
former  suit,  so  as  to  apprise  the  defendant  of  what  he  wiU  have 
to  answer." 


Vonreildmioe  of  Plalntiif.  —  In  lotva  a  him  on  motion  In  arrest,  then  the 
replication  not  pretending  that  the  de-  plaintiff  might  commence  an  action 
fendant  was  not  a  resident  of  the  state  within  one  year,  and  not  after.  This 
from  the  time  the  statute  commenced  provision  was  not  the  subject  of  a  plea; 
to  run  until  the  limitation  expired,  but  being  a  saving  or  exception,  it  had  to 
resting  entirely  upon  the  facts  that  the  be  replied.  The  defendant  could  only 
plaintiff  had  been  a  nonresident  during  plead  the  general  limitation,  and  the 
that  time  and  that  the  contract  was  plaintiff  might  have  answered  it  by  re- 
made in  another  state,  was  held  not  to  plying  that  he  sued  within  six  years, 
remove  the  case  from  the  effect  of  the  and  his  judgment  was  reversed  and  he 
statute.  Bruce  v.  Luck,  4  Greene  sued  one  year  after  reversal.  Lang  v, 
(Iowa)  143.  Fatheree,  7  Smed.  &  M.  (Miss.)  404. 

Nonresidence    of  Plaintiff   and   His  8.  Torbert  v,  Wilson,  i  Stew.  &  P. 

Assignor.  —  Act    Ark.,   Dec.   14,    1844,  (Ala.)  200. 

enacted  a  limiution  to  actions  by  non-  Formor  Action  Diiposad  ol  —  It  is  no 
residents,  coupled  with  a  privilege  to  answer  to  the  plea  of  the  statute  of 
nonresidents  to  sue  on  any  cause  of  limitations  that  an  action  has  been 
action  then  subsisting  at  any  time  commenced  in  another  county  against 
within  the  next  two  years  after  the  the  defendant,  which  action  has  not 
passage  of  the  act,  under  which  it  was  been  disposed  of;  and  in  order  to  ren- 
held  that  a  replication  to  a  plea  of  the  der  such  fact  available  against  the  plea 
statute  of  limitation,  in  an  action  by  of  the  statute  it  must  appear  that  the 
an  assignee,  that  the  plaintiff  was  a  former  action  had  been  disposed  of, 
nonresident,  without  any  averment  as  before  the  last  was  instituted.  Tor- 
to  the  nonresidence  of  the  assignor,  bert  v.  Wilson,  i  Stew.  &  P.  (Ala.)  200. 
was  insufficient.  The  statute  having  See  also  Mason  v.  Howell.  14  Ark.  199. 
commenced  running  before  the  assign-  Abatement  of  Action  on  Defeat  ftir  la- 
ment, the  plaintiff,  to  avoid  the  stat-  raAoient  Servloe  or  Betnm.  —  In  Scott 
ute,  should  have  replied  the  nonresi-  v.  School  Dist.  No.  9,  67  Vt.  150,  the 
dence  of  the  assignor  as  well  as  of  replication  sought  to  bring  the  case 
himself.  Aiken  v.  Bailey,  10  Ark.  within  Rev.  Laws  Vt.,  1880,  g  973, 
580.  providing  that  if,  in  an  action  com- 

1.  See  the  title  Limitation  of  Actions^  menced  within  the  time  limited,  the 

Am.  and  Eng.  Encyc.  of  Law  (2d  ed.),  writ  fails  of  a  sufficient  service  or  re- 

and  the  cases  hereinafter  cited  in  this  turn  by  unavoidable    accident  or  by 

section  of  this  article.  fault  or  neglect  of  the  officer  to  whom 

9.  McClellan  v.  State  Bank,  12  Ark.  it  is  committed,  or  is  abated,  the  plain- 

141,    Ruddel  V.  Folsom,  14  Ark.  216;  tiff  may  commence  a  new  action  for 

Bogle  V,  Conway,  3  Call  (Va.)  z.  the  same  cause  within  a  year;  and  it 

Katter  for  Seplioation  and  Hot  for  Flea,  alleged  in  effect  that  the  plaintiff  sea^ 

—  In  Mississippi  as  part  of  the  general  sonably  commenced  a   former  action 

statute  of  limitations  it  was  provided  for  the  same  cause,  and  that  the  writ 

that  if  in  any  of  the  actions  specified  in  therein  was  served  on  the  defendant 

preceding  sections  judgment  should  be  only  fifteen  days  before  the  return  day; 

given  for  the  plaintiff  and  afterwards  that  for  that    reason,    the   defendant 

reversed,  or  if  be  should  obtain  a  ver-  being  a  corporation  and  therefore  en> 

diet  and  the  judgment  be  given  against  titled  to  at  least  thirty  days*  notio8» 
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Same  Caiua  of  Aetion  and  Samo  PaxtiM.  —  It  must  be  averred  distinctly 
and  positively  in  the  replication  not  only  that  the  former  and 

subsequent  actions  were  for  the  same  cause  of  action,  but  also 
that  they  were  between  the  same  parties.* 

Snbaeqnent  Aetion  Bronght  in  Time.  —  It  should  also  be  averred  that 
the  new  suit  was  brought  within  the  time  prescribed  by  law  for 
bringing  it  after  the  former  action  was  disposed  of.* 

the  County  Court  dismissed  the  action  respects  and  to  the  same  effect  as  if 

on   motion,  to  which  the  plaintiff  ex-  the  usee   were  the  nominal   plaintiff. 

cepted,  but  as  he  did  not  file  his  excep-  Therefore  a  replication  in  an  action  by 

tion   in   time,   the    judgment    became  the  state,  use  of  Brown  &  Bean,  alleg- 

final,   and  that  this  action  was  com-  ing  that  the  state  had  instituted  suit 

menced  within    one  year    thereafter,  against  the   same  defendants  on   the 

The  court,  in  the  following  language,  same  cause  of   action,   the  judgment 

held   that:    "  The    replication    is  not  in  which  it  was  arrested,  and  that  the 

good  as  constituting  an  answer  to  the  present    suit    was    brought  within    a 

plea  on  the  ground  of  a  failure  of  suffi-  year,  is  insufficient.     And  so  of  a  rep- 

dent  service  of  the  writ  in  the  former  lication  setting  forth  the  bringing  of 

action,  for  it  does  not  allege  that  such  an  action  within  the  period  of  limita- 

failure  was  by  unavoidable  accident,  tion  by  the  state,  use  of  Brown,  against 

nor  by  fault  or  neglect  of  the  officer  to  the  same  defendants,  etc.,  all  the  plain- 

whom  the  writ  was  committed,  as  was  tiffs  in  the  subsequent  suit  not  having 

necessary  to  bring  the  case  within  the  joined  in  the  first.     Crow  v.  State,  23 

statute.     Nor  is  the  replication   good  Ark.  684. 

as  constituting  an  answer  to  the  plea  7orm«r  8nit  Against  Administrator  — 

on  the  ground  of  abatement  of  the  for-  Sabeeqnent  Suit   Againit    Adndnittrator 

mer  action,   for    the    abatement    was  and  Heir.  —  A  replication  alleging  that 

caused  solely  by  reason  of  the  failure  a  suit  for  land  was  brought  against  the 

of  service,  and  it  would  be  illogical  to  administrator  of  the  decedent  within 

give  the  abatement  greater  effect  as  an  the  limitation  period    and  dismissed, 

answer  to  the  plea  than  is  given  to  the  and  a  new  suit  was  brought  against  the 

thing  that  alone  caused  the  abatement,  administrator  and  heir  within  a  year, 

such   thing  itself  being,   when    occa-  does  not  operate  to  connect  the  two 

sioned  as  mentioned  in   the    statute,  suits  so  as  to  avoid  the  effect  of  the 

substantive  ground   for  allowing  an-  statute,   the  heir  not  having  been   a 

other  action  to  be  brought."  party  to  the  first  suit.     Gray  v.  Trap- 

1.  State   Bank  v,  Sherrill,   12  Ark.  nail.  23  Ark.  510.     . 
183;    State    Bank  v.   McClelland,    14  Allegation  of  Intention  to  Sue.  —  A  rep- 
Ark.  176;  Crow  V.  State,  23  Ark.  684.  lication  averring  that  after  the    first 
See  Pendleton  v,  Dalton,  92  N.  Car.  nonsuit  the  plaintiff  commenced  action 
185.  anew  "  with  intent  to  implead  "   the 

Former   8nit   A|fainit   Bedtondaat  and  defendant    is    insufficient.     It    is    not 

Others.  —  Where,  m  order  to  avoid  the  enough   to  say   that  the  plaintiff   In- 

plea  of  the  statute  of  limitations,  the  tended  to  sue,  but  there  must  be  a  di- 

plaintiff  replies  a  former  suit  against  rect  averment  that  he  did  sue.     State 

the  defendant  within  the  bar,  stating  Bank  v,  McClelland,  14  Ark.  176,  foU 

that  he  suffered  a  nonsuit  and  brought  lowing  State  Bank  v,  Sherrill,  12  Ark. 

the  action  within  a  year,  the  record  is  186. 

sufficient  to    support    the    replication  2.  State   Bank  v,  Sherrill,    12  Ark. 

under  the  issue  of  nu/  iiei  record  li  it  183;    State    Bank  v.    McClelland,    14 

shows  a  former  suit  against  the  de-  Ark.  176;    Crow  v.  State,  23  Ark.  684; 

fendant  and  two  others,  joint  makers  Gray  v.  Trapnall,  23  Ark.  510;    Trap- 

of  the  note  sued  on.     State  Bank  v.  nail  v.  Burton.  24  Ark.  371. 

Sherrill,  12  Ark.  183.  Pendency  of  Bait  Where  Defendant  Siei 

Former  Aetion  by  State  for  Use  of  and  Commissioners  Appointed.  —  In  Ver. 
Party.  —  In  Arkansas  an  action  on  an  mont  an  action  pending  when  a  def end- 
official'  bond  in  the  name  of  the  state  ant  dies  continues  to  be  pending  until 
for  the  use  of  the  party  injured  has  commissioners  upon  his  estate  are  ap- 
been  held  to  be  a  private  suit  in  all  pointed;  and  a  replication  to  a  plea  of 
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g.  Merchants*  Accounts — ireoewity  of  EopUoation.—  The  excep- 
tion in  the  statute  in  favor  of  dealings  between  merchant  and 
merchant  must  be  relied  on  by  replication  to  the  plea.*  The 
replication  must  show  that  the  account  was  a  running  one,  and 
had  not  been  adjusted  or  settled.* 

//.  Agreement  Not  to  Plead  Statute  —  EopUoation  of  in 

Aotion  at  Law. —  In  an  action  at  law  an  agreement  not  to  plead  the 
statute,  it  seems,  may  be  replied  in  answer  to  a  plea  of  the  statute 
of  limitations,  where  such  agreement  was  made  previous  to  the 
attaching  of  the  statute*    But  though  such  an  agreement  is  often 

the  statute  of  limitations  averring:  the  chants    accounts,  on  which  issue  was- 

pendency  of  such  suit,  the  death  of  the  joined,  and  the  evidence  proved  that 

defendant,  the  appointment  of  commis-  there   had   been  an  account  stated,  it 

sioners,  and   the   presentation   of  the  was  held  that  the  defendant  was  en* 

claim  within  one  year  after  the  former  titled  to  a  verdict;  for  accounts  whea 

action  was  defeated,  which  action  was  stated  cease  to  be  merchants*  accounts 

brought  before  the  statute  of  limita-  within   the   exception   of  the   statute, 

lions  had  run,  is  sufficient  to  defeat  the  Bevan  v,  Cullen,  7  Pa.  St.  281. 

operation   of  the  statute.     Walker  v.  Allegation  Ihraffldent  but  Proof  Satii- 

Wooster,  61  Vt.  403.  fiMtory.  —  When   the   absence  of  suffi- 

Jndgznent  on  Issue  of  ITnl  Tiel  Beoord  cient  allegations  in  a  replication  to  a 

—  SabmiMion  of  Other  Iwnes.  —  Where,  plea  of    limitations  that  the   account 

to  a  plea  of  the  statute  of  limitations*  sued  upon  is  a  running  one  between 

the  plaintiff  replies  a  former  suit  within  merchant  and  merchant  is  not  assigned 

the  bar,  nonsuit  therein,  and  the  com-  as  error,  and  the  testimony  is  satisfac- 

mencement  of  the  present  suit  within  tory  as  to  the  fact,  a  judgment  for  the 

a  year,  to  which  the  defendant  rejoins  plaintiff  will   not   be    reversed.      San 

nul  tiel  record,  and  this  issue  is  found  Antonio  Water  Worlcs  Co.  v,  Maury, 

for  the   defendant,    he   is  entitled    to  72  Tex.  IZ2. 

final  judgment.     It  is  not  necessary,  BepUeation  Dependent  on  Items  of  Ao- 

therefore,  to  submit  to  a  jury  other  oonnt  Within  Limitation. —  In  Webber 

issues  made  up  in  the  case;  but  if  such  v,  Tivill,  3  Saund.   127,  it  was  stated 

issues     are     submitted,     and     found  that  the  law  should  be  taken  to  be  that 

against  the  plaintiff,  it  being  an  extra-  where  there  have  been  mutual,  current, 

judicial  act,  constitutes  no  waiver  of  and   unsettled  dealings  and  accounts 

his   right  to  a   future    trial  of    those  between   the  parties,  and   any  of  the 

issues  on  reversal  of  the  judgment  on  items  are  within  six  years,  the  plain- 

the    issue    of    nul   tiel  record.     State  tiff,  to  a  plea  of  the  statute  tliat  the  de- 

Banlc  V,  Sherrill,  12  Ark.  183.  fendant  did   not  promise   within    six 

1.  Shaw  V.  Yarbrough,  3  Ala.  588;  years,  may  reply  generally  that  the  de- 
McKelvy's  Appeal,  72  Pa.  St.  409.  fendant  did   so   promise.     But  where 

On  a  Flea  to  a  Connterelaim  the  proof  there    is    no    item    of  account  at  ail 

tended  to  show  that  it  came  within  the  within  six  years,  the  plaintiff,  to  the 

exception  of  accounts  between  a  mer-  plea  of  the  statute,  must  reply  specially 

chant  and  his  factor  or  agent,  but  no  in  order  to  bring  the  case  within  the 

reply  was  made  to  the  plea.     It  was  exception  in  the  statute. 

held   that  such   matter  in    avoidance  8.  Gaylord  v.  Van   Loan,  15  Wend, 

must  be  alleged  the  same  as  coverture  (N.  Y.)  308.     See  also  Utica  Ins.  Co.  v. 

or  any  other  disability.     June  v.  Bru-  Bloodgood,  4  Wend.  (N.  Y.)  652. 

baker,  5  Tex.  Civ.  App.  79.  Allegation  of  in  Bill  in  Equity. —  In 

2.  Brown  r.  Agnew,  6  W.  &  S.  (Pa.)  equity  an  agreement  or  promise  not  to 
235:  Godfrey  v.  Saunders,  3  Wils.  79;  take  advantage  of  the  statute  of  limi- 
Webber  v.  Tivill,  3  Saund.  127,  note.  tations  should  be  alleged  in  the  bill, 

Seplioation  of  Kerohants'  Aoooonts  —  and  upon  the  common  replication  filed 

Proof  of  Aoooonts  Stated.  —  Where   the  to  a  plea  that  there  was  no  promise 

defendant  pleaded  the  statute  of  limi-  within   six  years  such  an   agreement 

tations,  to  which  the  plaintifif  replied  cannot  be  given  in  evidence.     The  old 

that  the  cause  of  action  related  to  mer-  equity  practice  would  have  allowed  a 
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specially  replied,  it  is  held  that  it  is  not  necessary  so  to  do  in  all 
cases-* 

/.  Replication  of  Repealed  Provision.  —  A  replication  to 

a  plea  of  limitations  which  is  predicated  upon  a  repealed  provi- 
sion of  the  statute  is  bad  on  demurrer.* 

Vn.  DI8XIB8AL  AHB  ITOHBTJIT.  —  Where  by  the  plaintiff's  own 
pleading  it  appears  that  the  cause  of  action  is  barred  and  the 
defendant's  pleadings  properly  present  the  defense,  or  where  the 
defendisint  sets  up  the  statute  and  the  evidence  that  the  action  is 
barred  is  such  as  to  present  no  question  for  the  jury,  a  motion  to 
dismiss  or  for  a  nonsuit  may  be  sustained.* 

Sammons  Served  Alter  Bar.  —  Where  the  summons  served  on  the 
defendant  was  issued  after  the  statute  of  limitations  had  barred 

special  replication  that  the  defendant  ai^ege  that  the  promise  was  in  writing. 

had  agreed  not  to  plead  the  statute,  Green  v,  Seymour,  59  Vt.  459. 

but  under  the  modern  practice  a  spe-  2.  Calvert   v.  Lowell,   10  Ark.    147; 

cial  replication  is  not  allowed,  and  if  Pettus  z/.  Harris,  11  Ark.  294. 

omitted  in  the  bill  by  inadvertence,  the  8.  Western  Union  Tel.  Co.  v.  Mun- 

method  of  setting  up  the   agreement  nally,  86  Ga.  503;    Aultman,  etc.,  Co, 

would  be  by  amendment.     Cowart  v.  v.  Cole,  i6  Neb.  4;  Sacia  v.  De  Graaf, 

Perrine,  21  N.  J.  Eq.  loi.  i  Cow.  (N.  Y.)  356;    Larason  v,  Lam- 

1.  Agreemant  Constituting  Aoknowledg-  bert,  12  N.  J.  L.  247;  Lowe  v.  Dow. 
wmaX  m  Debt  Oiyen  in  Evidence.  —  In  barn,  26  Tex.  507.  See  also  Goodricl\ 
Vermont  it  is  held  that  an  agreement  v,  Goodrich,  66  Mich.  522.  See  like- 
that  the  plaintiff  would  not  take  ad-  wise  generally  article  Dismissal.  Dis- 
vantage  of  the  statute  of  limitations  on  continuance,  and  Nonsuit,  vol.  6,  p. 
the  notes  was  an  acknowledgment  of  823. 

the  debt  sufficient  to  take  it  out  of  the  In  Western  Union  Tel.  Co.  v.  Nun- 
statute,  and  that  the  agreement  need  nally,  86  Ga.  503,  the  court  said:  '*  It 
not  be  pleaded  by  way  of  estoppel,  but  appears  upon  the  face  of  the  declara- 
mi^^ht  be  shown  in  evidence  under  the  tion  that  the  cause  of  action  arose,  and 
issue  formed  by  traversing  the  plea,  the  plaintiff  had  knowledge  of  its  exist- 
Stearns  v.  Stearns,  32  Vt.  678;  Burton  ence,  more  than  one  year  before  the 
tf,  Stevens,  24  Vt.  131.  institution  of  the  suit.     The  statute  of 

Allegation  of  Goniider&tion.  —  To  an  limitations  was    pleaded,  and   at  the 

action   of  assumpsit   brought   by   the  trial  the  defendant  made  a  motion  to 

plaintiffs,    G.    &    H.,    the    defendant  dismiss    the    action    because    it    was 

pleaded  the  statute  of  limitations,  and  barred.     This   motion   ought  to  have 

the  plaintiffs  in  their  replication  alleged  been   granted,  inasmuch   as  the   plea 

that  the  defendant  promised  to  waive  was  supported  by  facts  which  appeared 

said  statute  as  to  their  causes  of  action  on  the  face  of  the  declaration.     Under 

ag:ainst  him  in  consideration  that  they  the  code,  §  3459,  the  matter  of  the  plea 

would  bring  about  a  settlement  of  open  was  available  by  motion,  for  the  truth 

matters,  at  a  specified  sum,  between  of  it  was  established  by  the  declaration 

the    defendant    and    another    firm   of  itself." 

which  G.  was  a  partner,  and  that  the  Where  Evidence  Shows  Ofbnee  Barred, 
plaintiffs  caused  the  firm  to  pay  such  — In  Wallingford  v.  Hall,  64  Conn. 
sum.  It  was  held  that  a  sufficient  con-  426,  it  was  held  that  where  the  plain- 
sideration  for  the  new  promise  was  tiff's  entire  evidence,  in  an  action  to  re- 
alleged, if  any  other  than  the  original  cover  a  forfeiture  for  the  violation  of  a 
indebtedness  was  necessary.  Green  v,  by-law  of  a  municipal  corporation, 
Seymour,  59  Vt.  459.  shows  that  the  single  offense  charged 

Allegation  of  Written  Fromiee  to  Waive  was  committed  so  long  previous  to  the 

fltatnte.  —  In  a  replication  to  a  plea  of  bringing  of  the  action  as  to  be  barred 

the  statute  of  limitations  wherein  the  by  the  statute  of  limitations,  which  the 

defendant's  promise  to  waive  said  stat-  defendant  has  pleaded,  a  judgment  for 

ute  is  set  forth,  it  is  not  necessary  to  the  defendant  upon  his  motion,  as  ia 
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• 
the   action,  a  motion   to   dismiss  on   that  ground  is  properly 

sustained.* 

At  What  Stage  Proper.  —  In  some  jurisdictions  where  the  statute 
of  limitations  can  be  taken  advantage  of  only  by  answer,  and  it 
is  so  pleaded,  it  is  considered  as  being  denied  without  reply  as 
constituting  new  matter,  and  a  motion  for  judgment  on  the 
ground  that  the  action  is  barred  is  premature  if  made  before  the 
plaintiff  has  had  an  opportunity  to  meet  such  defense.* 

VnL  PEOYIirCE  OF  COUET  AVD  JUET.  —  When  the  Faett  Are  Agreed 
Upon  or  Aeoertained,  it  is  a  question  of  law,  and  not  of  fact,  whether 
or  not  the  case  is  brought  within  the  bar  of  the  statute  of 
limitations.' 

Kind  of  Promiee  or  Aeknowledgment.  —  It  is  for  the  court  to  decide 
what  kind  of  promise  or  acknowledgment  is  sufficient  to  take  a 
case  out  of  the  act  of    limitations.*     The   evidence,  however, 

case  of  nonsuit,  gives  the  plaintiff  no  prematurely     made.      Again,     it     is 

just  cause  of  complaint.                        -  claimed  that  the  court  erred   in   not 

1.  Aultman,  etc.,  Co.  v.  Cole,  i6  granting  defendant's  motion  for  judg- 
Neb.  4;  Republican  Valley  R.  Co.  v.  ment  at  the  close  of  plaintiff's  evi- 
Sayer,  13  Neb.  280.  dence.     The  plaintiff    introduced    the 

2.  Meyer  v.  School  Disi.  No.  31,  4  S.  school  order  in  evidence  —  that  is,  the 
Dak.  420.  In  this  case,  which  was  an  face  of  the  order  —  and  rested;  and 
action  brought  by  the  plaintiff  to  re-  thereupon  the  defendant  moved  the 
cover  the  amount  of  a  school-district  court  for  judgment,  but  the  court 
order  or  warrant  issued  by  the  defend-  denied  the  motion.  We  think  the  court 
ant  school  district,  the  court  said:  ruled  correctly.  The  introduction  of 
*'  The  first  error  assigned  is  that  the  the  order  made  a  prima  facie  case  for 
court  erred  in  not  granting  defendant's  the  plaintiff  (Edinburg- American  Land, 
motion  for  judgment  upon  the  plead-  etc.,  Co.  v.  Mitchell,  i  S.  Dak.  593); 
ings.  This  motion  was  made  before  and  until  the  defendant  made  its  de- 
the  trial  commenced,  and  upon  the  fense,  it  could  rest  on  ix&  prima  facie 
ground  that  it  appeared  by  the  plead-  case.  As  we  have  seen,  plaintiff  still 
ings  that  more  than  six  years  had  had  the  right  to  introduce  evidence  in 
elapsed  since  the  order  was  issued  and  rebuttal  of  defendant's  case.*' 
payment  refused,  and  that,  as  the  de-  8.  niuitratioxui. —  Where  It  Is  Evident 
fendant  had  pleaded  the  statute  in  bar  from  the  Pleadings  that  the  right  of  ac- 
of  the  action,  it  was  entitled  to  judg-  tion  is  barred,  it  is  not  necessary  to 
ment  without  evidence,  as  the  order  impanel  a  jury  to  try  the  case.  John- 
itself  was  a  part  of  the  complaint  by  a  son  v.  Owensboro,  etc.,  R.  Co.,  (Ky. 
copy    being    annexed    thereto.      This  1896)  36  S.  W.  Rep.  8. 

motion   was  properly  denied,  for  the  Construction  of  Writing.  —  The  ques- 

reason  that  the  defense  of  the  statute  tion    whether    a    writing    sufficiently 

of  limitations  was  new  matter,  but  not  acknowledges  the  debt  so  as  to  avoid 

a  counterclaim,  and  therefore  stood,  the  operation  of  the  statute  of  limita- 

b^  the  provisions  of  the  statute,  as  de-  tions  is  one  for  the  court,  and  not  for 

nied   without  a  reply,   under   section  the  jury.    Johnston  v,  Hussey,  89  Me. 

4933*  Comp.  Laws,   the  last  clause  of  488. 

which  section  reads  as  follows:     *But  Whether  Promise  Was  Made  Before 

the  allegations  of  new  matter  in  the  Bar,  —  Whether  a  promise  was  made 

answer,  not  relating  to  a  counterclaim,  **  before  the  statute  of  limitations  at- 

or  of  new  matter  in  a  reply,  is  to  be  tached  "  to  the  note  sued  on  is  a  ques- 

deemed  controverted  by  the  adverse  tion    of    law,    and    improper    to    be 

party  upon  a  direct  denial  or  avoidance  submitted    to  the  jury.     Newman   v. 

as  the  case  may  require.'    The  defense  McComas,  43  Md.  70. 

might,  on  the  trial,  be  met  and  over-  4.  Oliver  v.  Gray,  i  Har.  &  G.  (Md.) 

thrown  by  evidence  on  the  part  of  the  204;  Dickinson  v.  Lott,  29  Tex.  172. 

plaintiff.    The  motion,  therefore,  was  As  to  when  a  question  of  new  prom- 
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which  is  offered  to  prove  such  promise  or  acknowledgment  is 
proper  to  be  submitted  to  the  jury,  as  in  other  cases,  under  the 
direction  of  the  court.* 

IZ.  VeBDICT  AVB  FIHBIHG8  —  1.  Verdict  —  Xnit  Xot  Be  Argnmenta- 
tlve,  —  In  accordance  with  the  general  rule  that  a  general  verdict 
which  finds  the  point  in  issue  by  way  of  argument  is  void,  even 
though  the  argument  or  inference  is  necessary,*  a  verdict  upon 
the  issue  of  the  statute  of  limitations  which  is  argumentative 
is  bad.' 

Whan  een«ral  Yerdiet  floifteient.  —  Where  two  issues  are  submitted 
to  the  jury,  one  as  to  the  liability  on  a  contract  and  the  other  as 
to  the  running  of  the  statute  of  limitations,  a  general  verdict  for 
the  plaintiff  is  responsive  to  both  issues.* 

2.  Findings  —  Ultimate  Facto  Knit  Be  Found. —  In  accordance  with 
the  usual  rule  that  the  findings  of  a  court  should  be  of  ultimate 
facts,  and  not  merely  of  the  probative  facts,*  the  majority  of  the 
decisions  hold  that  on  an  issue  raised  as  to  the  statute  of  limita- 
tions the  court  should  expressly  find  whether  or  not  the  action  is 

ise  is  left  to  the  jury,  see  Lloyd   v.  What  Constitates  "Culpable  Hegleet." 

Maund,  2  T.   R.  760;    Mellick  v,  De  —  In  Powers  v.  Holt,  62  N.  H.  625,  it 

Sellhofst,    I    III.   221;    Richardson    v.  was  held  that  under  Gen.  Laws  N.  H., 

Bricker,  7  Colo.  58.  c.  198,  §  22,  providing  a  remedy  for 

1.  Oliver  v.  Gray,  I  Har.  ft  G.  (Md.)  persons  having  claims  against  a  dece- 
204;  Erskine  v.  Wilson,  27  Tex.  117.  dent's  estate  who  have  failed  to  prose- 
In  this  case  the  court  said:  "Anew  cute  them  within  the  time  limited  by 
promise  to  pay  is  a  contract,  and  law  where  they  have  not  been  guilty 
whether  or  not  a  contract  has  been  of  "  culpable  neglect,'*  the  question  of 
made  is  at  last  a  question  of  law  to  be  "  culpable  neglect  "  is  one  of  fact  to 
determined  by  the  court.  It  is  for  the  be  determined  at  the  trial  term. 
jury  to  find  the  facts,  that  is  to  ascer-  2.  Rowe  v.  Huntington,  Vaughan 
tain  what  passed  between  the  parties;  75;  U.  S.  v.  White,  5  Cranch  (C.  C.) 
but  if  what  passed  between  the  parties  61,  note.  See  also  generally  the  article 
does  not  amount  to  a  contract,  then  it  Verdicts. 

is  the  province  of  the  court  so  to  de-  8.  U.  S.  v.  White,  5  Cranch  C.  C.  38, 

clare."  in  which  case  it  was  held  that  a  verdict 

Qneetioni  of  Tact  for  the  Jury.  —  Where  finding  the  defendant "  not  guilty  upon 

it  is  sought  to  revive  by  an  acknowl-  the  plea  of  limitations,  more  than  two 

edgment  a  debt  barred  by  the  statute  years  having  elapsed  from  the  commit- 

of    limitations,    the    acknowledgment  ting  of  the  offense  to  the  finding  of  the 

must  be  submitted  to  the  jury  as  evi-  indictment,"  was  argumentative,  and 

dence  of  a  new  promise,  and  the  jury  therefore  bad. 

IS  to  find  from  the  evidence.     Watkins  4.  Hansbrough  v,  Neal,  94  Va.  722. 

v.  Stevens,  4  Barb.  (N.  Y.)  168.  In   this  case   the   court    said:     *'  The 

Oral  or  Written  Admissions.  —  It  is  the  jury  found  in  favor  of  the  plaintiffs 
province  of  the  jury  to  decide  whether  and  assessed  their  damages  for  the 
the  oral  or  written  admissions  of  the  full  amount  claimed  by  them.  To  do 
defendant  amount  to  a  sufficient  this,  it  was,  of  course,  necessary  for 
Acknowledgment  from  which  a  prom-  the  jury  to  find  that  the  defendant  had 
Ise  to  pay  can  be  inferred.  Watkins  v.  assumed  to  pay  as  alleged  in  the  dec- 
Stevens,  4  Barb.  (N.  Y.)  168.  laration,   and    that    he    had   done    so 

Promise  Absolute  or  Conditional.  —  It  within  the  statutory  period.    The  ver- 

seems  that  it  is  also  the  province  of  the  diet  was  a  full  response  to  both  issues, 

jury  to  determine  whether  rhe  defend-  and  in  the  usual  form." 

ant's  promise  was  absolute  or  condi-  5.  Duff  v.    Duff,    71   Cal.    513.     See 

tional.     Watkins  v.  Stevens,  4  Barb,  also  generally  the  article  Findings  of 

(N.  Y.)  168.  Court,  vol.  8,  p.  Q31. 
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barred  by  the  statute,  and  not  merely  the  facts  from  which  an 
inference  may  be  drawn.* 

AuthoritiM  Holding  Finding  of  ProbatiTe  Faett  SniAoiont.  —  As  to  the  case 
of  findings  on  other  issues,  however,  decisions  are  not  wanting 
which  show  that  a  finding  of  such  probative  facts  as  that  the 
ultimate  fact  necessarily  results  from  them  is  sufficient.* 

XoBt  Conform  to  the  Plea.  —  Where  the  statute  of  limitations  is 
pleaded,  the  findings  need  be  no  broader  nor  more  specific  than 
the  plea.' 

Finding  ai  to  Applioation  of  Speeiflod  Seetion  of  Codo.  —  Where,  therefore, 
the  statute  of  limitations  is  pleaded,  as  is  permitted  in  certain 
jurisdictions,  by  designating  certain  sections  of  the  Code  of  Civil 
Procedure,  a  finding  of  the  court  that  the  action  is  or  is  not 
barred  by  the  statute  or  by  the  sections  of  the  code  so  specified 
is  sufficient.*  A  finding  that  the  cause  of  action  is  barred  by 
certain  sections  of  the  statute  of  limitations,  by  reference  to 
their  numbers  as  pleaded  in  the  answer,  is  held  to  be  a  finding 
of  an  ultimate  fact,  and  not  of  a  conclusion  of  law.' 

1.  Duff  V,  Duff,  71  Cal.  513.  In  this  tiffs,  and  entered  into  possession  of  a 
case  it  was  said:  "  This  court  is  not  house  standing  upon  the  land  in  ques- 
authorized  to  infer  facts  from  facts  tion,  but  that  he  did  not  claim  or  hold 
found;  that  is  the  province  of  the  trial  the  land  adversely  to  the  plaintiffs 
court.  On  the  facts  found,  this  court  until  about  March  i,  1878.  and  it  was 
determines  questions  of  law  arising  on  objected  that  the  finding  did  not  cover 
them,  not  facts  by  inference  from  facts  the  issue  as  to  the  statute.  It  was 
found.  We  intend  to  say  that  in  addi-  held,  however,  that  from  these  proba- 
Hon  to  the  facts  found  on  the  issue  tive  facts  the  ultimate  fact  resulted 
joined  in  regard  to  the  defense  of  the  that  the  cause  of  action  was  not  barred 
statute  of  limitations,  the  court  below  by  the  statute.  The  finding,  there- 
should  have  found  whether  the  cause  fore,  covered  the  issue.  Osborne  v. 
of  action  was  barred  by  the  statute  or  Clark,  60  Cal.  622. 
not."  8.  Oakland  Gas  Light  Co.  v.  Dame- 
Implied  Findings. —  In  California  it  ron,  67  Cal.  663. 
has  been  held  that  in  an  action  brought  4.  Oakland  Gas  Light  Co.  v.  Dame- 
before  the  codes  went  into  effect,  in  ron,  67  Cal.  663.  In  this  case  the 
which  the  defendant  pleaded  the  stat-  court  said:  *'  It  is  urged  by  appellant 
ute  of  limitations,  if  the  plaintiff  recov-  that  the  court  below  did  not  find  on 
ered  judgment  and  there  was  no  find-  the  plea  of  the  statute  of  limitations, 
ing  on  that  issue,  a  finding  is  implied  The  plea  is  that  plaintiff's  cause  of  ac- 
against  the  defendant,  and  if  he  moves  tion  is  barred  by  sections  315,  316,  318. 
for  a  new  trial  he  must  specify  in  his  and  332  of  the  Code  of  Civil  Procedure, 
statement  wherein  he  claims  that  the  The  finding  is  as  broad  and  specific  as 
evidence   was    insufBcient    to   sustain  the  plea.'* 

this  implied   finding.     Mahon   v,  San  5.  Luco  v.  De  Toro,  91  Cal.  405. 

Rafael  Turnpike  Road  Co.,  49  Cal.  269.  8aoh  Finding  Is  One  of  Faet.  —  In  Bid- 

8.  Biddel  v.  Brizzolara,  56  Cal.  374;  del  v.  Brizzolara,  56  Cal.  374,  the  court 

Osborne  v.  Clark,  60  Cal.  622;  Coveny  held  that  inasmuch  as  the  statute  per- 

V.  Hale,  49  Cal.  552.  mits  the  bar  to  be  pleaded  by  reference 

Findings  of  Prohatiye  Faoti.  —  In  an  to  the  section  of  the  code  relied  on  and 

action  of  ejectment  commenced  Sep-  an  averment  that  the  action  is  thereby 

tember  22,  1880,  in  which  the  defend-  barred,  a  finding  as  a  fact  that  the  ac- 

ant  pleaded  the  statute  of  limitations  tion  was  barred  by  a  certain  section  of 

as  to  a  portion  of  the  land  in  contro-  the  code  might  be  sufficient.     See  also 

versy,  the  court  found  upon  that  issue,  Rousset  v,  Reay,  60  Cal.  328. 

in  effect,  that  the  defendant  purchased  Finding  that  Allegations  Are  True.  — 

from  a  tenant  at  sufferance  of  the  plain-  Finding   that  "  all    the   allegations  of 
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X.  Oh  Appeal  —  Olgeetiont  Xot  Baited  Below.  —  According  to  the 

iveight  of  authority,  although  the  statute  of  limitations  is  a 
meritorious  defense,  it  is  one  that  may  be  waived,  and  where  it 
is  not  set  up  as  a  defense  in  the  court  below,  it  will  not  be  avail- 
able on  appeal,*  but  will  be  considered  as  waived.* 

the  complaint,  as  amended,  are  true  *'  41  Neb.  195;   Atchison,  etc.,  R.  Co.  v, 

has  been  held  to  be  a  sufficient  finding  Miller,  16  Neb.  661. 

on   the  plea  of  the  statute  of  limita-  New  York.  —  Brehm  v.  New  York, 

lions,  if  the  complaint  referred  to  con-  104  N.  Y.  186;  Matter  of  Kellogg,  104  N. 

tains    averments    showing    that    the  Y.  648;  Dezengremel  v,  Dezengremel, 

statute  had  not  run.     Lewis  v.  Adams,  24  Hun  (N.  Y.)  457;  Eno  v.  Diefendorf, 

70  Cal.  403.  On  a  previous  appeal  of  this  102  N.  Y.  720. 

same  case  (Lewis  v.  Adams,  (Cal.  1885)  Oregon.  —  Steamer    Senorita    v,    Si> 

7    Pac.  Rep.  779),  it  was  held  that  a  monds,  i  Oregon  274. 

finding  by  the  court  that  '*  all  the  alle-  Texas.  —  Gautier  v.  Franklin,  i  Tex. 

Rations  of  the  plaintiff's  complaint,  as  732;  Coles  v.  Kelsey,  2  Tex.  542. 

amended,  are  true  and  correct  "   was  IVisconsin.  —  Crowe    v.  Colbeth,  63 

not  a  findmg  upon  the  issue  of  the  Wis.  643;  Ward  z/.  Walters,  63  Wis.  39. 

statute  of  limitations.                 '  United  States,  —  Retzer  v.  Wood,  109 

1.  Arkansas.  —  Hensley   v.  Moore,  9  U.  S.  185;    Upton  v.  McLaughlin,  105 

Ark.  69.  U.  S.  640;    Storm  v.  U.  S.,  94  U.  S.  76. 

California.  —  Kelley    v.    Kriess,    68  Even  Though  It  Be  Pleaded,  the  ques- 

Cal.   213;    Castagnino  v.    Balletta,  82  tion  of  the  statute  of  limitations  cannot 

Cal.  250;    People  v.  Broadway  Wharf  be  raised  on  appeal,  unless  presented 

Co.,  31  Cal.  34;    Hunter  v.  Bryant,  98  in  some  form  on  the  trial  below.     Mc- 

Cal.  247;  Osment  v.  McElrath,  68  Cal.  Donald   v.    Bear    River,   etc.,    Water, 

466;  Barber  v.  Mulford,  117  Cal.  356.  etc.,  Co.,  13  Cal.  222. 

Delaware.  —  Parker   v.  Whitaker,  4  2.  Atchison,  etc.,  R.  Co.  v.  Miller,  16 

Harr.  (Del.)  527.  note  a.  Neb.  661;  Kelley  v.  Kriess,  68  Cal.  213; 

Idaho.  —  Kraft     v.     Greathouse,     I  Kennedy    v.  Stout,  26  111.  App.   133; 

Idaho  254.  Baker    v.   Sears,   2    Kan.    App.    617; 

Illinois.  —  Kennedy  v.  Stout,  26  111.  Head  v.  Daniels,  38  Kan.  i. 

App.  133;  Wilson  V.  Van  Winkle,  7  111.  In  Lonieiana  it  is  expressly  provided 

684.  by  statute   that   prescription   may   be 

Indiana,  —  Wood    v.    Hughes,     138  pleaded   before    the    Supreme    Court, 

Ind.  179.  when  the  proof  of  it  appears  on  the 

Iowa,  —  State  v.   Groome,    10  Iowa  face  of  the  proceedings  in  the  lower 

308.  court.     Garl.    Code    Prac.    La.,    1894, 

Kansas.  —  Head  v.  Daniels,  38  Kan.  §  902;    Nelson  v.  Scott,  21   La.  Ann. 

i;  Baker  v.  Sears.  2  Kan.  App.  617.  203;  Burch  v.  Willis,  21  La.  Ann.  492; 

Louisiana.  —  Mansfield    v.   Doherty,  Roddy  v.  Robertson,  21  La.  Ann.  191, 

21   Ija.  Ann.  396;    Chase  v.  Davis,  20  Long  v,  Scott,  21  La.  Ann.  120;  Hoff- 

La.  Ann.  201;    Daniel  v.  Harrison,  23  man  v.  Howell,  27  La.  Ann.  304;  Tay- 

La.  Ann.  43;  Kohler  v.  Walden,  23  La.  lor  v.   Woodward,   25   La.   Ann.   212; 

Ann.  299.  O'Hara  v.  New  Orleans,  30  La.  Ann. 

Maryland,  —  Maddox  r.  State,  4  Har.  152;    New  Orleans  Canal,  etc.,  Co.  v. 

^    J.  (Md.)  539;  Merryman  v.  State,  5  Martin,  23  La.  Ann.  210. 

Har.  &  J.  (Md.)423;  Allender  v.  Trin-  Remand  of    Cause.  —  Where   this   is 

ity  Church,  3  Gill.  (Md.)  170.  done,  the  party  to  whom  it  is  opposed 

Massachusetts,  —  Hemenway       v.  shall  have  the  privilege  of  demanding 

ixates,  5  Pick.  (Mass.)  321.  that  the  cause  be  remanded  for  trial 

Minnesota.  —  Trebby  v.  Simmons,  38  upon  that  plea.     Hoffman  v.  Howell, 

Minn.  508.  27  La.  Ann.  304;  Taylor  v.  Woodward, 

Mississippi.  —  Parker  v.  Johnson,  47  25  La.  Ann.  212;  New  Orleans  Canal, 

Miss.  632.  etc.,  Co.  v.  Martin,  23  La.  Ann.  210; 

Missouri, — Tramell  v.  Adam,  2  Mo.  Roddy  v.  Robertson,  21  La.  Ann.  191 ; 

156;  Wynn  v.  Cory,  48  Mo.  346.  Long  v.  Scott,  21  La.  Ann.  120. 

NebreLska,  —  Bell   v.    Rice,    50    Neb.  ^ect  of  Omission  to  Ask  for  Remand, 

547;  Scroggin  V.  National  Lumber  Co.,  — Where  the    plea  of   prescription   is 
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In  Equity  such  waiver  results  from  failure  to  make  the  defense 
properly  as  well  as  in  a  court  of  law.* 

When  the  CompUlnt  flhowi  the  Bar.  —  The  defense  of  the  statute  of 
limitations  cannot  be  raised  for  the  first  time  in  the  appellate 

court,  even  though  the  petition  or  complaint  might  have  been 
demurred  to  as  showing  on  its  face  that  the  cause  of  action  was 
so  barred,  and  thus  as  not  stating  facts  sufficient  to  constitute  a 
cause  of  action.* 

filed  in  the  Supreme  Court  and  ihe  rec-  Va.  524;    Sebom  v.   Beckwith,  30  W. 

ord  shows  that  the  obligation  on  which  Va.  774. 

the   judgment  of  the   lower  court  is  United  States,  —  Sullivan  v.  Portland, 

founded  is  presciibed,  and  the  appellee  etc.,  R.  Co.,  4  Cliff.  (U.  S.)  212;  Wilson 

does  not  ask  that  the  case  be  remanded  v.  Koontz,  7  Cranch  (U.  S.)  203. 

to  enable  the  holder  to  show  an  inter-  8.  Zane  v.  Zane,  5  Kan.  134,  note  i; 

ruption,  the  plea  will  be  maintained  in  Greer  v.  Adams,  6  Kan.  206;  Reed  ». 

the  Supreme  Court.     Long  v,  Scott,  21  Arnold,    10   Kan.   104;    Upton  v,  Mc- 

La.  Ann.  120.  Laughlin,  105  U.  S.  640.     But  see,  as 

Effect  of  Stay  of  Execution,  —  A  militating  somewhat  against  the  doc^ 
clause  in  the  judgment  of  the  court  trine  stated  in  the  text,  McArdle  t;.  Mc- 
below,  which  lias  been  confirmed  on  Ardle,  12  Minn.  98.  See  also,  in  this 
default,  granting  a  stay  of  execution  connection.  Brown  v,  Martin,  25  Cal. 
for  one  year,  does  not  debar  the  de-  82;  Kennedy  v.  Williams,  it  Minn.  314. 
fendant  and  appellant  from  urging  the  In  Upton  v,  McLaughlin,  T05  U.  S. 
plea  of  prescription  in  the  appellate  640,  the  court  said:  **  It  is,  however, 
court.  New  Orleans  Canal,  etc.,  Co.  contended  by  the  defendant  that  the 
V,  Martin,  23  La.  Ann.  210.  In  this  question  of  the  bar  by  the  statute  was 
case  the  court  said:  *'  We  cannot  say  presented  in  the  Supreme  Court  of  the 
that  a  party  who  has  entered  no  territory,  by  the  record  from  the  Dis- 
appearance, and  against  whom  a  de-  trict  Court,  because  the  petition  did  not 
fault  has  been  confirmed,  has  done  an  state  facts  sufficient  to  constitute  a 
act  in  the  progress  of  a  case  in  the  cause  of  action,  and  could  have  been 
court  below  estopping  him  from  plead-  demurred  to  for  that  cause.  Section 
ing  prescription  in  this  court."  85  of  the  Code  of  Civil  Procedure  of 

Plea  Necessary,  —  Such  prescription  the  territory  provides  that  the  defend- 

must  be  presented  by  proper  plea  filed,  ant  may  demur  to  the  petition  when  it 

and  not  merely  raised  in  brief.     Chase  appears  upon  its  face  either  that  the 

V,  Davis,  20  La.  Ann.  201.     And  such  court  has  no  jurisdiction  or  that  the 

plea  of  prescription  must  be  specific,  petition  does  not  state  facts  sufficient 

Gaines  v.    Del   Campo,   30  La.   Ann.  to  constitute  a  cause  of  action.    Sec- 

246.  tion  $7  provides  that  the  objection  to 

Time  of  Filing.  —  Such  plea  must  be  the  jurisdiction  of  the  court  and  the 

filed  before  submission  of  the  cause,  objection  that  the   petition  does    not 

O'Hara  v.  New  Orleans,  30  La.  Ann.  state  the  facts  sufficient  to  constitute  a 

152.  cause  of  action  shall  not  be  deemed  to 

1.  Alabama,  —  Parker    v.  Jones,   67  be    waived    by    not    taking   them   by 

Ala.  234.  either  demurrer  or  answer.     It  is  con- 

Arkansas,  —  Humphreys    v,   Butler,  tended  that  a   petition   which    shows 

51  Ark.  351.  upon  its  face  that  the  cause  of  action  is 

Indiana,  —  Wood     v.    Hughes,    138  barred  by  a  statute  of  limitation  is  a 

Ind.  179.  petition  which  does  not  state  facts  suffi- 

Iowa,  —  Welch  v,  McGrath,  59  Iowa  cient  to  constitute  a  cause  of  action; 

519.  and  that    that   objection,   though  not 

Mississippi, —  Wood  v.  Ford,  29  Miss,  taken  by  demurrer  or  answer,  may  be 

57;  Archer  v,  Jones,  26  Miss.  587.  taken   at  any  time.     But   we  are   of 

Tennessee,  —  Maury    v,     Lewis,     10  opinion  that  the  statutory  provisions 

Yerg.  (Tenn.)  115.  referred   to  cannot  properly   be   con- 

Virginia,  —  Clayton    v,   Henley,   32  strued  as  allowing  the  defense  of  a  bar 

Gratt.  (Va.)  65;  Tazewell  v.  Whittle,  13  by  a  statute  of  limitation  to  be  raised 

Gratt.  (Va.)  329;   Gibson  9.  Greene,  89  for  the  first  time  in  an  appellate  courts 

270  Volume  XIII. 


IB  AfltioiiB                                LIMITA  TIONS.  in  JmticM'  Courtf. 

XI  Iv  ACTI0V8  nr  Justices*  Coubts  —  1.  Kaaner  of  Baiimg^ 

Seftnse  —  Plaa    Ordinarily    UnneoeMary.  —  With    a   very    few    excep- 

even  though  the  petition  might  have  action.     It  would  properly  be  inferred 
been  demurred  to  as  showing  on  its  from  this  language  that  these  two  de- 
face   that    the  cause  of  action   is  so  fects  were  not  waived  by  a  neglect  to 
barred,  and  thus  as  not  stating  facts  demur  or  answer,  and  to  this  effect  we 
sufficient  to  constitute  a  cause  of  ac-  decided  in  the  case  of  Zane  v,  Zane,  $ 
tion.    The  petition  in  this  case  sets  out  Kan.  134.     And  we  are  willing  to  hold 
facts  which  show  that  the  cause  of  ac-  that  these  defects  may  be  for  the  first 
tion  sued  on  accrued  to  the  assignee  time  taken  advantage  of  in  this  court 
more  than  two  years  before  the  bring-  in  proper  and  suitable  cases.     A  judg- 
ing of  the  suit.     Assuming  the  suit  to  ment  rendered  without  jurisdiction  is 
be  such  a  suit  as  is  mentioned  in  sect,  void;  and  a  judgment  rendered  upon  a 
5057,  it  is  held  by  the  Supreme  Court  petition  not  alleging  any  cause,  or  pre- 
of  Wyoming,  in  Bonnifield  v.  Price,  i  tense  of  a  cause,  of  action,  is  void. 
Wyoming   172,   that  the  rule  is   well  Such  judgment  should  be  set  aside,  on 
established  in  that  territorv  that  where  motion  made  in  the  court  which  ren- 
f rom  the  face  of  the  petition  it  is  appa-  dered  the  decision ;  and  a  refusal  to  do 
rent,    without    any    further  showing,  so  is  error.     But  it  is  not  every  defect 
that  the  claim  is  barred  by  a  statute  of  in  the  statement  of  facts  which  renders 
limitation,  a  defendant  may  take  ad-  illegal     the    judgment     rendered,    or 
vantage  of  such  bar  by  a  special  de-  would  render  a  verdict  in  favor  of  the 
murrer  to  the  petition.     The  same  rule  plaintiff  contrary  to  law,  and  so,  under 
prevails  in  Ohio,  Sturges  v.  Burton,  8  the   provision  of  the  code,   constitute 
OfaioSt.  215;  McKinney  z/.  McKmney,  cause   for  setting    it    aside   and   thus 
8    Ohio  St.  423;    in   Kansas,  Zane  v.  arresting   the   judgment.     When  only 
Zane,  5  Kan.  134;    and  in   Nebraska,  the  statement  of  the  plaintiff's  cause  of 
Peters  v.  Dunnells,  5  Neb.  460.     The  action   is  inaccurate  or  defective,   the 
rule  is  founded  on  the  view  that  in  defect  was  at  common  law  cured  by  a 
such  a  case  the  petition  does  not  state  general  verdict  in  his  favor.      Cleve- 
facts  sufficient  to  constitute  a  cause  of  land,   etc.,    R.   Co.   v,  Stackhouse.   10 
action.     But  if,  in  the  court  of  original  Ohio  St.  572.     It  is  difficult,  perhaps 
jurisdiction,  the  defense  of  a  statute  of  impossible,  to  lay  down  a  rule  which 
limitation  is  not  raised  by  either  de-  shall  determine  with  accuracy  and  pre- 
marrer  or  answer,  and  is  not  brought  cislon  what  defects  will  be  considered 
to  the  attention  of  the  court  which  tries  fatal  when  presented  to  this  court  for 
the  cause,  by  some  objection  taken  in'  the  first  time.     We  will  content  our- 
a  proper  manner,  before  judgment,  it  selves  with  deciding  this  case.     Had 
cannot,  under  sect.  87  of  the  Code  of  the  defendant  demurred,  or  set  up  the 
Wyoming,  be  raised  for  the  first  time  statutory  bar  by  answer,  or  by  object- 
in  an  appellate  court.     The  effect  of  ing  to  the  testimony  on  this  ground, 
that  section  is  only  to  permit  the  de-  then  the  plaintiff'  might  have  amended 
fendant  to  make  the  objection  after  his  petition  by  correcting  the  dates  of 
demurrer  or  answer,  and  before  judg-  the     payments     if     there    was    error 
ment."  therein;    or  by  alleging  a  promise  in 
In  a  Game  Which  Haa  Been  Tried  on  Its  writing  to  pay  if  any  such  existed;  or 
Marits,  where  the  petition  states  a  good  by  alleging  such  an  absence  from  the 
cause  of  action,  and  further  shows  that  state  as  would  bring  the  case  within 
the  same  is  barred  by  the  statute  of  the  saving  clauses  of  the  code,  if  such 
limitations,  and  no  question  is  raised  were  the  facts,  and   the   whole  cause 
thereon  in  the  court  below,  none  will  been  tried  upon   its   merits.     By   his 
be   entertained  on  appeal.     Greer    v.  silence  upon  this  point  the  plaintiff  in 
Adams,  6  Kan.  203.     In  this  case  the  error  has  taken  his  chances  of  a  trial 
court  said:    "  The  Code  of  1866,  g  91,  upon  other  issues,  and,  having  failed, 
declares  that  if  no  objection  be  taken  asks  this  court  to  give  him  another 
to  the  petition,  either  by  demurrer  or  trial  upon  all  the  issues  raised,  because 
by    answer,   the    defendant  shall    be  he  did  not  see  fit  to  present  this  ques- 
deemed  to  have  waived  the  same,  ex-  tion  to  the  court  below.     Such  a  ruling 
cept  the  two  questions  of  jurisdiction,  on  the  part  of  this  court  would  be  sub- 
and  that  the   petition  does  not  state  versive  of  the  objects  of  the  code,  and 
facta  auffident  to  constitute  a  cause  of  in  conflict  with  its  liberal  provisions. 
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tions  *  the  statute  of  limitations  need  not  be  specially  pleaded  in 
an  action  commenced  in  a  justice's  court,  but  the  defense  maybe 
raised  by  introducing  evidence  thereof  under  the  general  issue.* 

By  Olijoeting  to  the  Evidonoe  introduced  for  the  purpose  of  proving 
the  claim  or  demand  which  has  been  barred,  the  defense  is  well 
presented.* 

2.  Snfflciency  of  Plea — Technioal  Aoeoraoy  Unnooouary. —  In  no  case, 
in  the  absence  of  a  statute  to  the  contrary,  need  the  plea  of 
limitations  in  a  justice's  court  be  strict  or  technical,  it  being 
sufficient  fairly  to  apprise  the  plaintiff  of  the  defense  relied  on.* 

3.  Trial  de  Novo  on  Appeal  —  The  foregoing  rules  are  applicable 
to  a  case  originating  in  a  justice's  court  and  tried  de  novo  on 
appeal  in  the  District  or  Circuit  Court.  * 

xn.  Ik  Actiohb  By  oe  Aoaxitst  Executors  oe  Adxihisteatoss — 

1.  In  General  —  It  is  competent  for  an  executor  or  administrator 
to  avail  himself  of  the  statute  of  limitations  by  plea,  answer,  or 
demurrer,  according  to  the  appropriateness  of  these  pleadings  in 
other  cases.* 

Without  Specially  Pleading  Defenie.  —  In  many  cases,  by  the  practice 
or  statutes  of  particular  states,  or  on  account  of  the  nature  of  the 
proceeding,  the  executor  or  administrator  may  take  advantage  of 
this  defense  without  specially  pleading  it.''     In  other  cases,  how- 

The  cause  of  action  is  fully  and  per-  Hun  (N.  Y.)  552,  was  an  action  origi- 

fectly   stated  in    the  petition,  and  of  nally  brought  in  a  justice's  court,  and 

itself  sufficient  to  sustain    the  judg-  retried  on  appeal  to  the  County  Court, 

ment;  but  at  the  same  time  other  facts  The  court  held  that  the  objection  that 

are  shown,  which  may  or  may  not  be  the  action  was  not  commenced  within 

a  perfect  defense.     On  their  face  they  the  time  limited  by  law  could  only  be 

appear  to  be  so.     The  defendant  does  taken  by  answer,  and  that  such  objec- 

not  choose  to  avail  himself  of  that  de-  tion   not  having  been  so  taken,   the 
fense  in  the  court  below,  but  tries  his  '  plaintiff  was  entitled  to  recover, 
case  on  other  issues.     It  is  too  late  to        8.  Hornsby  v,  Stevens,  65  Mo.  App. 

raise   the  question  in  this  court.     It  185;  Williams  v.  Root,  14  Mass.  273. 
would  give  the  defendant  an  unfair  ad-        8.  Sanford  v,  Shepard,  14  Kan.  .228; 

vantage  of  a  second  trial  on  the  other  Heath  v.  Heath,  31  Wis.  223. 
issues.     If  the  statute  had  really  barred        Vatore  of  Objoetioa.  —  Such  an  objec- 

the  action,   he  has   lost  that  defense  tion   to  the  introduction  of  evidence 

by  his  own  neglect,  and  cannot  justly  must    be    placed    upon    that   distinct 

complain  in  this  court.     To  this  effect  ground,  in  order  to  make  the  defense 

the  Supreme  Court  of  Ohio  decided  in  available.     If  the  objection  is  a  gen- 

Sturges  V,  Burton,  8  Ohio  St.  215.*'  eral  one,  without  any  reference  what- 

1.  In  Indiana,  by  virtue  of  statutory  ever  to  the  statute  of  limitations,  there 

provisions,  the  defense  of  the  statute  will  be  no  question  arising  under  that 

of  limitations  to  actions  in  a  justice's  statute    before    an     appellate    court, 

court  cannot    be    given    in    evidence  Heath  v.  Heath,  31  Wis.  223. 
under  the  general  issue,  but  must  be        4«  Snyder  v,  Winsor,  44  Mich.   140. 

specially  pleaded.     Cincinnati,  etc.,  R.  See  also  Leonard  v.  Foster,  7  Hun  (N. 

Co.  V,  Ridge,  54  Ind.  39;    U.  S.   Ex-  Y.)  465. 

press  Co.  v.  Keefer,  59  Ind.  263;  Bern-  '      6.  Hornsby  v,  Stevens,  65  Mo.  App. 

bamerv.  Conard,45  Ind.  151;  McMillen  185;  Sanford  v,  Shepard,  14  Kan.  228; 

t.    Ferrell,    23    Ind.    163;    Forgery    v.  Cocke  sr.  Hoffman,  5  Lea  (Tenn.)  105. 
Tucker,  11   Ind.  320;    Button  v.  Lent.        6.  Smith  v.  Pattie,  81  Va.  654;  Leith 

10  Ind.  365;  Louisville,  etc.,  R.  Co.  v.  v.  Carter,  83  Va.  889;  Farris  v,  Stoutz, 

Parish,  6  Ind.  App.  89.  78  Ala.  130. 

New    Tork.  —  Cotton    v,    Maurer,   3        7.  In  Indiana,  by  statute  (2  Rev.  Stat. 
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ever,  it  may   be  necessary  to  plead  it  specially,  in  accordance 
with  the  general  rule.* 

2.  Keqnisites  of  Plea  —  Veoenity  to  Follow  Statute.  —  In  pleading  a 
particular  statute  of  limitations  respecting  suits  against  an  execu- 
tor or  administrator,  the  statute  should  be  followed  as  to  the 
requirements  concerning  flie  notification  of  appointment,  adver- 
tisement, giving  bond,  etc.* 

1852,  p.   261,  §  66;    Rev.   Stat.  1881,  1.  In  Vow  York  the  provision  of  Code 

g  2324),  the  defense  of  the  limitation  Civ.  Pro.,  §  413,  that  the  objection  that 

may  bie  made  by  an  executor  or  admin-  the  action  was  not  commenced  in  time 

istrator  without  special  plea.      Knip-  must  be  taken  by  answer,  is  a§  appli- 

penberg  v.  Morris,  80  Ind.  540;  Z^Iler  cable  to  an  executor  or  administrator  as 

V.  Griffith,   89   Ind.   80;    Epperson  v.  to  a  living  debtor.     Minzesheimer  v. 

Hostetter,  95  Ind.  583.  Bruns,  i   N.  Y.  App.   Div.  324,  citing 

In  Kininippi,  by  Act  1821,  adminis-  Hayden  v.  Pierce,  144  N.  Y.  512. 

trators  could  give  evidence  to  establish  2.  Hotioe  of  Grant  of  Letters  of  Adminit- 

the  bar  of   the  statute  of  limitations  tration.  —  An   administrator's    plea  of 

without  having  pleaded   it  specially,  the   special   statute  of    limitations  of 

Parmilee  v,  McNuit,   1   Smed.   &   M.  il/irVj<7»rt  must  aver  the  giving  of  notice 

(Miss.)  179;   Sanders  v.  Robertson,  23  of  the  grant  of  letters  and  proof  to  be 

Miss.  389.  made  of  the  same  on  the  trial.     Wig- 

To  a  Matter  of  Set-oil^  when  the  per-  gins  v,  Lovering,  9  Mo.  262;  Munday 

sonal  representative  is  plaintiff  in  'an  v,  Leeper,  120  Mo.  417. 

action  at  law,  the  sutute  may  be  re-  Averment  of  Advertiiement.  —  A  plea 

lied  on  without  formal  plea.  Smith  v.  by  an  administrator  of  ActTenn.,  1789, 

Paitie,  81  Va.  654.  c.  23,  was  good  without  an  averment 

Olgeetion  on  Hearing  Befbre  Beferee.  —  that  he  advertised,  etc.,  agreeably  to 

In  New  York^  upon  the  hearing  of  a  section  5,  since  the  bar  would  attach 

disputed   claim   before    a  referee,   an  whether  the  advertisement  were  made 

administrator  or  executor  could  avail  or  not,  the  provision  being  merely  di- 

himself  of   the  statute  of  limitations  rectory.    Crabaugh  v.  Hart,   3  Yerg. 

without     pleading    it.      Converse    v.  (Tenn.)  431. 

Miner,  21   Hun  (N.  Y.)  367;  Tracy  v.  Poitlng  Hotiees  of  Appointment  —  Flaee 

Suydam,   30  Barb.  (N.   Y.)  no.    See  of  Poiting  and  Beiidenoe.  —  Under  the 

supra^  II.  10.^.  References;  and  II.  ii.  Massachusetts  statute  respecting  suits 

tf.  Probate  or  Surrogates*  Courts,  against  executors  and  administrators 

So  to  proceedings  before  a  surrogate  it  was  sufficient  for  the  defendant  to 
to  compel  an  executor  to  account  and  allege  in  his  plea  that  he  posted  up 
pay  a  legacy,  the  statute  of  limitations  notifications  of  his  appointment  in  pub- 
need  not  be  pleaded  formally  by  the    lie  places  in  the  town  or  city  of  , 

executor,   but  the  objection   may    be  without  specifying  the  places.     Sewall 

made  at  the  hearing.    Smith  v.  Rem-  v.  Valentine,  6  Pick.  (Mass.)  276;  Bur- 

ington,  42  Barb.  (N.  Y.)  75.     See  supra^  ditt  v.  Grew,  8  Pick.  (Mass.)  108.     Nor 

II.  II.  a.  Probate  or  Surrogates*  Courts,  was  it  necessary  in  such  a  plea  to  a 

ByEzoeptione  to  a  Oommlsiioner'i  Se-  bill  in  equity  to  set  forth  that  such  city 

port  an  executor  or  administrator  may  was  the  place  of    the  testator's  resi- 

set  up  the  statute.    Tazewell  v.  Whittle,  dence  at  the  time  of  his  death,  where 

13  Gratt.  (Va.)  329;  Leith  v.  Carter,  83  that  fact  appeared   in  the  bill  itself. 

Va.  889.  Burditt  w^Grew,  8  Pick.  (Mass.)  108. 

General  Ifiae  —  Initmetion.  —  The  Giving   of  Bond.  —  In  pleading   the 

question  of  the  statute  of  limitations,  above  Massachusetts  statute  of  limita- 

when  made  by  an  administrator  under  tions  it  was  sufficient  to  allege  gener- 

the  general  issue,  should  be  given  to  ally  that  the  defendant  gave  bond  to 

the  jury  by  an    instruction  from  the  the  judge  of  probate  for  the  faithful 

court.     The  court  cannot  know  until  administration  of  the  estate  of  the  de« 

the  whole  evidence  has  been  introduced  ceased,  according  to  the  form  of  law  in 

whether  or  not  the  plaintiff's  claim  has  that  behalf  provided,  without  setting 

been  established.     Roberts  v.  Single-  out  the  bond.     Sewall  v,  Valentine,  6 

ton,  24  Miss.  438.  Pick.  (Mass.)  276. 
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Ayerments  at  to  LapM  of  Time.  —  The  plea  should  contain  the  neces- 
sary averments  as  to  the  lapse  of  time,  but  should  omit  unneces- 
sary or  immaterial  allegations.*  And  if  the  defense  is 
substantially,  though  informally,  presented,  it  will,  it  is  believed^ 
be  generally  sufficient.* 

3.  Averments  in  Bill  or  Complaint  — Heeeisary  Avennonts.  —  In  an 

"  Bonds  Actording  to  Law.**  —  And  it  executor  of  one  of  two  partners  against 
was  sufficient  in  such  a  plea  to  aver  the  administrator  of  the  other,  who 
that  the  executors  Rave  **  bonds  ac-  survived  the  former,  to  which  the  de- 
cording  to  law/'  without  stating  that  fendant  pleaded  that  the  action  did 
they  were  given  to  the  judge  of  probate,  not  accrue  within  six  years  next  before 
Burditt  V.  Grew,  8  Pick.  (Mass.)  io8.  it  was  commenced.     Tt  was  held  that 

1.  Avermonts    of   Time  of  AoenuJ  of  in  an  answer  in  support  of  the  plea  it 

Cause  of  Action.  —  In  an  action  against  was  not  necessary  to  allege  that  the 

an    administrator,    a     plea    that    the  cause  of  action  did  not  accrue  within 

alleged  cause  of  action  did  not  accrue  six  years  and  thirty  days  next  before 

within   three   years  of  the  decedent's  the  death  of  the  intestate,  the  fact  not 

death  is  sufficient  as  showing  that  it  being  alleged  affirmatively  in  the  bill; 

must  have  accrued   more  than  three  and  that  it  was  not  necessary  to  state 

years  before  the  bringing  of  the  suit,  when  a  demand  to  account  was  made 

Wallace  v,  Schaub,  8i  Md.  594.  upon  the   intestate,  because   the  fact 

Answer  Where  Case  Within  Ezoeptlon  could  not  be  supposed  to  be  within  the 

or  Time  Enlarged.  —  Where,  in  an  action  knowledge  of  the  defendant,  and  be- 

against  an    administrator,    the    court  cause  the  allegation  that  the  cause  of 

knows  from  the  averments  in  the  com-  action,  if  any,  accrued  more  than  six 

plaint  and  the  nature  of  the  case  that  years  before  the  commencement  of  the 

the  case  falls  within  an  exception  to  the  suit  was  equivalent   to  an   averment 

statute,  and   is  not  barred  absolutely  1  hat  a  demand  to  account,  if  necessary, 

by  the  six  years*  limitation,  and  that  was  made  before  that  time.     Codman 

the  time  may  have  been  extended  by  the  v.  Rogers,  10  Pick.  (Mass.)  112. 

death  of  a  party,  an  answer  that  the  8«  tebotanoe,  Kot  Form,  of  Ezoeptiona 

cause  of  action  did  not  accrue  within  Segarded.  —  In  Maryland  it  has  been 

six  years  before  the  commencement  of  held  that  where  exceptions  to  claims 

the  action  is  not  sufficient,  and  a  de-  presented  under  a  notice  to  creditors^ 

murrer  theieto  should   not    be    over-  after  a  decree  for  the  sale  of  the  dece- 

ruled.     Epperson  v.  Hostetter,  95  Ind.  dent's  lands,  are  filed  on  the  ground 

583.  that  the  claims  are  barred,  the  court 

AUegation  of  Extended  Limitation.  —  should  sustain  such  exceptions  if  they 

By  2  Kev.  Stat.  N.  Y.  448,§  8,  eighteen  are  good  in  substance,  and  should  not 

months  was  in  effect  added  to  the  six  regard  the  form  in  which   they  were 

years'  limitation  for  bringing  an  action  presented.     McDowell    v.    Goldsmith, 

of   assumpsit  against  an  executor  or  24  Md.  214. 

administrator,  but  the   provision   was  Erroneons  Instmetions  as  to  Application 

not  intended  to  alter  the  form  of  plead-  of  Informal  Pleas.  —  Where  an  executor 

ing,  and  a  plea  thereunder  should  not  pleaded  as  one  defense  failure  to  sue 

notice  the  additional  eighteen  months,  within  six  months  after  presentation 

Benjamin  v.  De  Groot,  i   Den.  (N.  Y.)  and  rejection  of  the  claims,  and  also  as 

151.     See  also  Huntington  v.  Brincker  a  separate  defense  that  the  claims  were 

hoff,  10  Wend.  (N.  Y.)  278.  not    *'  sued     upon    within     the     time 

Ayerments  of  Answer    in  Sapport  of  allowed  by  law  "  and  were  *'  therefore 

Plea.  —  Massachusetts   Stat.  1793,  c.  75,  barred,"  having  preceded  said   aver- 

§  3,  allowed  an  action  to  be  brought  ment  by  a  statement  of  facts  showing 

against  an    administrator  within   two  the  lapse  of  four  years  before  suit,  and 

years   after    the    grant    of   letters   of  evidence  was  before  the  jury  tending 

administration,    provided    it  was   not  to  support  the  four  years'  bar,  it  was 

barred  thirty  days  before  the  death  of  error  for  the  court  to  charge  that  the 

the  intestate  by  the  statute  of  iimita-  answer  applied  only  to  the  bars  of  six 

tions.     Under    this    statute   a   bill    in  months  and  six  years.    Jones  v.  Jones, 

equity  to  account  was  brought  by  the  41  Ohio  St.  417. 
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action  by  or  against  an  administrator  the  bill  or  complaint  should 
contain  the  averments  necessary  to  the  maintenance  of  the 
action.* 

Avimieiits  in  the  Complaint  SxpUdning  why  the  action  was  not  brought 

1.  Statemont  of  Antidpatory  Xatter.  —  limitations,  and  even  where  the  claim 

In  A'ew  York^  in  an  action  ag^ainst  an  does  not  show  the  bar  on  its  face,  the 

administrator,   the  plaintiff  need  not  administrator  may  refuse  to  allow  it 

and  should  not  in  his  complaint  state  on  the  ground  that  the  statute  has  in 

anticipatory  matter  in  avoidance  of  the  fact  run  against  it.     But  in  such  case 

statute.     Minzesheimer  v,  Bruns,  i  N.  this  is  a  matter  to  be  determined  at  the 

Y.  App.  Div.  324.     This  is  in  accord-  trial,  and  the  complaint  is  not  insuffi- 

ance  with  the  provisions  of  the  N.  Y.  cient  on  objection  or  demurrer  because 

Code  Civ.  Pro.,  §  413,  under  which  the  it  does  not  show  such  a  claim  as  the 

statute   must   oe   pleaded   by  answer,  administrator  could  have  allowed,  or 

and   cannot    be    raised   by   demurrer,  whether  or  not  it  was  barred.     V^ise  v. 

even  though  the  complaint  shows  on  Hogan,  77  Cal.  184. 

its    face  that  the  cause  of  action    is  Allegations  of  Prwontment  of  Claim.  — 

barred.  By  Cal.  Code  Civ.  Pro.,  §§  1491,  1493, 

Frovition  Extending  Time  for  Action  it  is  provided  that  four  or  ten  months' 
Against  Adminietrator.  —  If  the  plaintiff  notice  to  creditors  must  be  given  by 
In  a  bill  in  equity  against  an  adminis-  the  administrator,  depending  upon  the 
trator  desired  to  avail  himself  of  the  value  of  the  estate;  that  all  claims 
provision  in  Mass.  Stat.  1793,  c.  75,  must  be  presented  within  the  time  lim- 
^  3,  which  allowed  an  action  to  be  ited  in  the  notice,  and  that  any  claim 
brought  within  two ,  years  after  the  not  so  presented  shall  be  barred  for- 
grant  of  letters  of  administration,  pro-  ever.  By  section  1500  the  proper 
vided  it  was  not  barred  by  the  statute  presentation  of  the  claim  is  necessary 
of  limitations  thirty  days  before  the  to  enable  the  creditor  to  maintain  an 
death  of  the  intestate,  it  was  necessary  action  thereon.  In  Wise  v,  Hogan,  77 
for  him  to  make  such  averments  as  Cal.  184,  the  allegation  of  the  corn- 
would  show  that  he  was  entitled  to  plaint  was  that  the  claim  was,  on  a 
maintain  the  suit  under  that  provision;  certain  date,  "  duly  presented  within 
otherwise  the  defendant  could  have  ten  months  next  following  and  suc- 
pleaded  that  the  action  did  not  accrue  ceeding  the  first  publication  of  notice 
within  six  years  before  the  suit  was  to  creditors."  The  court  held  that,  so 
commenced,  instead  of  six  years  and  far  as  appeared  from  the  complaint, 
thirty  days  before  the  death  of  the  in-  the  notice  required  and  given  might 
testate.  Codman  v,  Rogers,  10  Pick,  have  been  one  for  four  months,  the 
(Mass.)  112.  claim  might  have  been  presented  after 

Statntory  Action  by  Administrator  to  the  expiration  of  that  time,  and  might 

Set  Aaide  Conyeyanoe  of  Intestate.  —  In  have  been  properly  rejected  for  that 

Indiana  it  is  required  by  statute  that  reason;  but  that,  although  defectively 

the  right  of  action  by  an  administrator  stated   there  was  an  allegation  of  the 

to  set  aside  a  fraudulent  conveyance  presentment  of  the  claim  sufficient  to 

by  his  intestate  be  exercised  within  five  withstand  a  general  demurrer. 

rears  after  the  death  of  the  intestate.  Avoidanoe  by  Failnre  to  Deseribe  Bo- 

n  such  action  it  should  appear,  by  an  fendant  at  Adminietrator  in  Writ.  —  A 

apt  averment  in  the  complaint,    that  plaintifiF  cannot  avoid  a  statute  of  limi- 

the  death  of  the  intestate  had  occurred  tations  in  favor  of  administrators  by 

within  a  period  of  five  years  next  be-  omitting  to  describe  the  defendant  as 

fore  the  institution  of  the  proceedings;  an  administrator  in  his  writ.     Such  an 

and  if  the  complaint  contains  no  such  omission  might,  perhaps,  by  creating  a 

averment,  it  will  be  bad  on  demurrer,  variance  between  the  cause  of  action 

Cook  V.  Chambers,  107  Ind.  67,  approv-  as  stated  in  the  writ  and  the  cause  of 

ing  Cox  V.  Hunter,  70  Ind.  590.  action  established  by  the  proof,  be  re- 

Gomplaint  Kot  ffliowing  Whether  Claim  garded  as  furnishing  an  independent 

Agaiaet  Administrator  Barred.  —  By  Cal.  ground  of  defense,  unless  cured  by  an 

Code  Civ.  Pro.,  §  1499,  an  administra-  amendment;    but  it  could  not  enlarge 

tor  is  expressly  forbidden  to  allow  a  the  time  for  the  commencement  of  the 

claim  that  is  barred  by  the  statute  of  suit.     Woodward  v.  Perry,  85  Me.  440. 
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sooner  are  unavailing  where  the  statute  giving  a  right  of  action 
to  such  representatives  limits  the  time  for  its  commencement 
and  contains  no  savings  or  exceptions.* 

4.  Beplioation  of  AdminiBtration  or  ITonadmiiLigtration  —  FaUnreto 
Grant  Administration.  —  Where  the  lapse  of  time  before  the  grant  of 
administration  or  the  nonadministration  of  an  estate  is  relied  on 
to  avoid  the  plea  of  limitation,  such  fact  should  be  specially 
replied.* 

6.  General  or  Special  Replication  —  Lapse  of  Time  since  Testator's  Death. 
—  In  some  cases,  in  actions  by  or  against  executors  or  adminis- 
trators, the  general  replication  is  the  proper  one,  and  it  is  not 
necessary  that  the  reply  should  contain  special  averments  as  to 
the  lapse  of  time  since  the  death  of  the  testator  or  intestate.' 

1.  Aotlon    to    Beooyer    Damages    for  suting  that  no  other  or  prior  letters 

Death. —  The-   provision    in    Code    N.  testamentary,  etc.,  had  been  granted 

Car.,  §  1498,  entitling  the  executors,  to  any  one.     Benjamin  v,  De  Groot,  i 

administrators,  etc.,  to  maintain  an  ac-  Den.  (N.  Y.)  151. 

lion  to  recover  damages  for  the  death  8.  In  Hew  York,  where  a  testator  died 
of  a  person  caused  by  the  wrongful  act,  within  six  years  after  the  accrual  of  a 
neglect,  or  default  of  another,  provided  cause  of  action  against  him,  and  within 
the  action  be  brought  within  one  year  eighteen  months  after  his  death  a  suit 
after  such  death,  is  not  strictly  a  stat-  was  brought  against  his  executor,  who 
ute  of  limitations.  It  gives  a  right  of  pleaded  the  statute  of  limitations,  it 
action  that  would  not  otherwise  exist,  was  held  that  the  proper  course  was  to 
and  the  action  to  enforce  it  must  be  reply  that  the  cause  of  action  did  ac- 
brought  within  one  year  after  the  death  crue  within  six  years,  and  not  to  plead 
of  the  testator  or  intestate,  else  the  the  facts  specially  that  the  cause  of 
right  of  action  will  be  lost.  It  must  action  accrued  within  six  years  before 
be  accepted  in  all  respects  as  the  stat-  the  death  of  the  testator,  and  that  the 
ute  gives  it;  and  any  explanation  why  suit  was  commenced  within  eighteen 
the  action  was  not  brought  within  the  months  after  that  period;  for  on  such 
time  provided  is  unavailing,  as  there  general  replication,  in  the  computation 
is  no  saving  clause  as  to  the  time  of  time,  the  eighteen  months  would  be 
within  which  the  action  must  be  be-  excluded.  So,  in  an  action  by  an  ex- 
gun.  Taylor  v.  Cranberry  Iron,  etc.,  ecutor  or  administrator,  where  twelve 
-Co.,  94  N.  Car.  525.  months  had  elapsed  since  the  death  of 

8.  Honadminlstration  of  an  estate  as  a  the  testator  or  intestate,  and  the  stat- 
ground  of  avoidance  of  or  exception  to  ute  of  limitations  was  pleaded,  it  was 
the  statute  of  limitations  must  be  re-  not  necessary,  it  seems,  for  the  plain- 
plied  to  a  plea  of  the  statute.  Webster  tiffs  to  reply  specially  the  time  allowed 
-v.  Newbold,  41  Pa.  St.  482,  referring  by  law  for  the  bringing  of  the  suit,  but 
io  Schaefler's  Estate,  9  S.  &  R.  (Pa.)  they  might  reply  generally.  Howell  v. 
^63.  Babcock,  24  Wend.  (N.  Y.)488;  Hunt- 

Besidenoe and  Death  Abroad.  —  In  New  ington  v,  Brinckerhof!,  10  Wend.  (N. 

York,  where  a  debtor  resides  out  of  the  Y.)  278. 

state  when  the  cause  of  action  accrues,        Xatter  of  Eyidenoe  nnder  General  Issue. 

and  never  returns  to  the  state,  but  dies  —  In  Nelson  v.  Lounsbury,  3  Barb.  (N. 

abroad,  the  statute  begins  to  run  only  Y.)  126,  it   was  held   that   where   the 

from  the  time  of  granting  letters  testa-  plaintiff   would   avail   himself  of    the 

mentary  or  of  administration.     In  such  time  allowed  by  the  statute  in  an  action 

case  a  replication  is  sufficient  which,  brought  against  executors  or  adminis- 

after  stating  the  facts  to  bring  the  case  trators,  or  of  that  allowed  in  an  action 

within  the  rule,  avers  that  on  a  day  by    executors    and    administrators   (2 

named,  and  not  before,  letters  testa-  Rev.  Stat.  365,  2d  cd.),  it  is  unnecessary 

mentary  were  granted  to  the  defend-  in  either  case  to  set  out,  in  pleading, 

ant,  and  that  the  suit  was  commenced  the  time  which  these  provisions  of  the 

within   six    years   thereafter,    without  statute  allow  for  the  bringing  of  ac- 
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6.  Regnisites  and  SnAeienoy  of  Replication. —  Matter  Which  OomtitutM 
ftn  SxoeptioA  to  or  saving  of  the  statute,  or  which  would  defeat  its 
operation,  must  be  stated  in  the  replication,  otherwise  it  will  not 
be  a  sufficient  answer  to  the  plea.* 

Tha  Farty'f  BepreMnUtiye  or  Individual  Oapaoity.  —  And  to  avoid  the 
statute  the  allegations  of  the  replication  must  pertain  to  the 
party's  representative  or  individual  character,  according  to 
the  capacity  in  which  the  suit  was  brought.* 

XTTT.  FoBSiGH  Statutes  of  LnnTATiovs  —  1.  Hecestity  of  Plead' 
ing.  — Since  the  courts  of  one  state  do  not  take  judicial  notice  of 
the  statutes  of  another  state,'  where  a  party  relies  upon  such  a 
statute  of  a  foreigfn  state  it  must  be  pleaded  and  proved  as  other 
facts.* 

8.  Kaimer  of  Pleading. — The  foreign  statute  relied  upon  must 
be  so  far  set  forth  in  the  pleading  that  the  court  may  determine 

tions  after  the  death  of  the  testator  or  Pearsall  v.  D wight,  2  Mass.  87;  Pollr 

intestate  and  after  the  granting  of  let-  t/.  Butterfield,  9   Colo.  325.     See  also* 

ters  testamentary  or  of  administration,  articles  Foreign  Laws,  vol.  9,  p.  542; 

This  is  a  matter  of  evidence  under  the  Statutes. 

issue  infra  sex  annos^  and  when  proved  4.  Colorado,  —  Polk  v.    Butterfield,  9 

the  time  allowed  will  not  be  taken  into  Colo.  325. 

the  computation  of  the  six  years'  limi-  Illinois,  —  Palmer  v.  Marshall,  60  111. 

tation.  289. 

1.  Langford  v.  Gentry,  ^  Bibb  (Ky.)  Massachusetts,  —  Pearsall  v.  Dwight, 
468,  where  in  assumpsit  against  ad-  2  Mass.  87;  Legg  v.  Legg,  8  Mass.  99; 
ministrators  the  plaintiff  replied,  to  a  Walker  v.  Maxwell,  i  Mass.  104. 

plea  of  limitations,  that  he  "  instituted  Minnesota,  —  Hoyt     v.    McNeil,     13 

suit   within  one  year  after  the  death  Minn.  390. 

of  the   intestate,   and  that  five   years  New   York,  —  Ruggles  v.   Keeler,   3 

after  the  action  accrued  had  not  expired  Johns.  (N.  Y.)  263. 

at  the  time  of  the  intestate's  death."  Ohio,  —  Whelan  v.  Kinsley,  26  Ohio 

This   was   held  to  be  an   insufficient  St.  131. 

replication  to  the  plea,  for  it  admitted  United  States,  —  Gormley  v.  Bunyan, 

that  the  statute  had  begun  to  run  be-  138  U.  S.  623,  in  which  case  it  was  held 

fore,  but  presupposed  that  by  the  death  that  there  was  no  error  in  not  allowing 

of  the  intestate  it  ceased  to  run  for  one  the  statutes  of  limitations  of  New  York 

year  thereafter,  and  there  was  no  pro-  and  Illinois  to  be  admitted  in  evidence 

vision  of  the  statute  of  Kentucky  ap-  after  the  court  had  overruled  the  mo- 

plicable   to   this  case  which   could  be  tion  of  the  defendants  to  be  allowed  ta 

construed  to  save  the  running  of  the  plead  them  as  a  defense,  on  the  ground 

statute  on  such  a  ground,  that ''  the  only  way  in  which  such  stat- 

2.  IMstinotion  with  Baspeet  to  Party's  utes  are  available  as  a  defense  is  when* 
Oapaeity.  —  Where  an  administrator  they  are,  at  the  proper  time,  specially 
brings  a  suit  in  his  individual  capacity,  pleaded." 

and  not  in  his  representative  character,  England,  —  Collett  v,   Keith,  2  East 

a  replication  which  does  not  aver  mat-  260. 

ters  which  would  avoid  the  application  Presoinption  that  Statute  of  Fomm  it' 

of  the  statute  of  limitations  to  his  in-  Intended.  —  A  plea   that  the  cause  of 

dividual  suit  is  insufficient.    And  so  action  did  not  accrue  within  five  years, 

where  he   sues  in   his  representative  the  laws  of  no  state  being  recited,  will 

capacity  the  replication  must  deal  with  be  referred  to  the  laws  of  the  state  in 

matters  relating  to  his  character  as  which  the  action  is  brought;  and  when 

sach,  and  not  to  his  individual  char-  such  a  plea,  so  regarded,  presents  an 

acter.    Williams  v.  Moore,  32  Ala.  506;  immaterial  issue,  it  is  error  to  look  to 

Worden  v,  Worthington,  2  Barb.  (N.  the  statute  of  limitations  of  another 

Y.>369.  state.     Palmer    v,    Marshall,    60    Ilj. 

8.  Hoyt   V,   McNeil,    13   Minn.   390;  289. 
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whether  the  statute  has  the  effect  claimed.* 

Soilloient  to  Set  Forth  Sabftanoe  of  Stotnto.  —  A  literal  recital  of  the 
statute,  it  seems,  is  unnecessary,  but  it  will  be  sufficient  to  allege 
the  substance  of  the  statute  relied  upon.* 

The  Bar  Xnet  Be  AiBrmatiyely  Bhown.  —  The  answer  must  affirmatively 
show  the  defendant's  right  to  rely  on  the  defense  pleaded,  and 
that  the  action  was,  by  the  laws  of  the  foreigfn  state,  fully 
barred.' 

1.  Hoyt  V.  McNeil,  13  Minn.  390;  six  years;  that  an  action  accrued  in 
Pearsall  v,  Dwight,  a  Mass.  87;  Legg  New  Hampshire  on  the  note  August 
V,  Legg,  8  Mass.  99.  13,  1881,  and  that  by  the  laws  of  New 

2.  Palmer  v,  Marshall,  60  111.  289;  Hampshire  actions  on  promissory  notes 
Walker  v.  Maxwell,  i  Mass.  104;  Min-  may  be  brought  within  six  years  from 
neapolis  Harvester  Works  v.  Smith,  36  the  time  an  action  accrues,  but  not 
Neb.  616.  In  this  case  the  court  said:  "It  thereafter.  It  was  held  that  the  plea 
will  be  observed  that  in'this  case  the  pe-  did  not  contain  averments  sufficient  to 
titioQ  alleges,  and  the  demurrer  admits  bar  the  action.  It  was  nowhere  averred 
the  truth  thereof,  'that  by  the  laws  of  that  the  defendant  was  a  nonresident 
Iowa  the  statute  provides  that  an  action  of  the  state  of  Illinois  when  the  note 
of  debt  on  a  promissory  note  may  be  became  due  and  the  cause  of  action  ac- 
commenced  within  ten  years  from  the  crued.  Wooley  v.  Yamell,  142  111.  442. 
time  the  cause  of  action  accrues.'  Is  See  also,  on  this  point.  Story  v.  Thomp- 
the  foregoing  a  sufficient  pleading  of  son,  36  111.  App.  370. 

the  statute  of  Iowa?  We  think  the  In  Grammer  v,  Grammer,  52  111. 
allegations  sufficient  to  authorize  proof  App.  273,  where  the  defendant  pleaded 
of  the  statute  of  limitations  of  that  the  statute  of  limitations  of  Nebraska 
state.  The  averment  is  not  the  state-  to  an  action  on  a  note  and  alleged  that 
ment  of  a  mere  conclusion,  but  of  a  the  note  was  executed  and  delivered  to 
fact.  While  it  is  the  better  and  safer  the  payee  in  that  state,  and  that  the 
practice  in  pleading  the  statute  of  an-  maker  was  then  and  ever  since  had 
other  state  to  set  out  a  copy  thereof  in  been  a  resident  of  that  state,  the  plea 
the  pleading,  yet  we  think  it  is  suffi-  was  held  insufficient  on  demurrer  be- 
cient  to  allege  the  substance  of  the  stat-  cause  it  did  not  aver  where  the  payee 
Qte  desired.  That,  at  least,  was  done  then  or  afterwards  resided, 
in  the  case  at  bar.  If  the  defendant  Iowa  Statnts.  —  In  Petchell  v.  Hop- 
wished  a  more  specific  allegation,  he  kins,  19  Iowa  531,  it  was  held  that,  un- 
should  have  moved  to  make  the  peti-  der  Rev.  Stat.  Iowa  i860,  g  2746,  the 
tion  more  definite  and  certain."  bar  of  another  state  or  country  must 

8.  Petchell  v,  Hopkins,  19  Iowa  531 ;  have  been  completed  previous  to  the 

Gillett  V,  Hill,  32  Iowa  220;   Richard-  time  when   the  defendant  became    a 

son  V.  Mackay,  4  Okla.  328.  resident  of  Iowa,  and  therefore  an  an- 

In  Illinois  it  is  provided  that  where  swer  setting  up  the  statute  of  limita- 

the  maker  of  a  promissory  note  and  tions  of  another  state  is  defective  in  not 

the    payee    reside   out    of   that    state  showing  that  the  action  was,  by  the  laws 

when  the  note  becomes  due,  and  the  of  that  state,  fully  barred  before  the 

cause  of  action  accrues  in  another  state,  defendant  became  a  resident  of  Iowa, 

and  the  maker  continues  to  reside  out  Action  on  Note  and  to  Foreclose  Mort- 

of  the  state  and  in  another  state  until,  g^ig^^  —  In  Gillett  v.  Hill,  32  Iowa  220, 

by  the  laws  of  such  foreign  state,  an  which   was  an    action  to  foreclose  a 

action  on  the  note  is  barred,  the  statute  mortgage  given  to  secure  a  promissory 

of  limitations  may  be  pleaded  in  bar  to  note  executed  in  another  state,  it  was 

such  action.    Under  ^is  statute,  to  an  held  that  an  answer  setting  up  the  stat- 

action  brought  in  Illinois  on  a  note  ute  of  such   other   state,  under  Rev. 

which  fell  due  November  2,  1870,  the  Stat.  Iowa,  g  2746  (Laws  1870,  c.  167, 

defendant  filed  a  plea  that  on  August  §  10),   must  aver  not  only  that  under 

13,  1881,  he  became  a  resident  of  the  the  statute  of  the  other  state  the  right 

state  of  New  Hampshire,  and  continued  of  action  on  the  note  was  barred,  but 

to  reside  there  until  the  commencement  also  that    the    right  to  foreclose  the 

of  the  suit  —  a  period  of  more  than  mortgage  was  likewise  shown. 
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XIV.  LnaTATioiTB  IH  CBixiir AL  Cases  —  1.  Allegations  of  Indict- 

meat  — a.  How  Time  Should  Be  Laid.  —  According  to  one 
doctrine,  where  the  time  for  a  criminal  prosecution  is  limited  by 
statute,  it  is  necessary  for  the  indictment  to  lay  the  time  of  the 
commission  of  the  offense,  so  that  it  may  appear  whether  or  not 
the  prosecution  is  barred.*     But  this  doctrine  seems  not  to  have 

Lowlirfftiia    Statute.  —  In     Morton    v,  country  where  the  defendant  has  pre- 

Valentine,  15  La.  Ann.  150,  it  was  held  viously  resided,  such  bar  shall  be  the 

that  in  order  to  plead  a  foreign  statute  same  defense  in  this  state  as  though  it 

•of  limitatipn  under  Act  La.,  March  15,  had  arisen  under  the  provisions  of  this 

1855,  in  bar  of  a  judgment  rendered  in  title/'   must  allege  the  statute  of  the 

another  state,  it  must  be  shown  that  other  state,  and  must  prove  that  the 

the  prescription  was  complete,  and  that  cause  of  action  is  barred  by  it.     It  will 

there  were  not  adequate  means  of  en-  not  be   presumed  that  the  statute  of 

forcing    the    judgment    in  .the    state  another  state  in  which  the  debtor  \t 

where  it  was  rendered.  alleged  to  have  resided  is  the  same  as 

XiislHippi  Statute  — BMidenoe  of  Cor-  the  Oklahoma  statute. 
pmtion.  —  Code  Miss.  1892,  §  2754,  is  Oregon  Statute  —  Averment  of  Non^ 
as  follows:  "When  a  cause  of  action  residence  of  Both  Parties,  —  Code  Ore- 
has  accrued  in  some  other  state  or  in  a  gon,  §  26,  provides  that  '*  when  the 
foreign  country,  and  by  the  law  of  such  cause  of  action  has  arisen  in  another 
state  or  country,  or  of  some  other  state  state  *  *  *  between  nonresidents 
or  country  where  the  defendant  has  re-  of  this  state,  and  by  the  laws  of  the 
sided  before  he  resided  in  this  state,  an  state  *  *  *  where  the  cause  of 
action  thereon  cannot  be  maintained  action  ^rose  an  action  cannot  be  main- 
by  reason  of  lapse  of  time,  an  action  tained  thereon  by  reason  of  the  lapse 
thereon  shall  not  be  maintained  in  this  of  time,  no  action  shall  be  maintained 
state.'*  In  Louisville,  etc.,  R.  Co.  v.  thereon  in  this  state."  Under  this 
Pool,  72  Miss.  487,  it  was  said:  '*  This  provision  an  answer  setting  up  the 
section  has  in  view  the  case  of  a  non-  statute  of  limitations  of  another  state 
resident  protected  by  the  bar  of  the  should  allege  the  nonresidence  in  Ore^ 
statute  of  limitations  of  the  state  or  gon  of  both  parties.  The  answer  is 
country  in  which  he  has  resided  against  insufficient  if  it  alleges  that  the  re- 
a  cause  of  action  there  arising,  who  spondent  was  the  resident  of  said  other 
afterwards  moves  into  this  state,  state,  but  fails  to  aver  that  the  other 
*  *  •  But  a  corporation  may,  for  party  does  now,  or  did,  reside  there, 
many  purposes,  be  resident  in  many  Crawford  v.  Roberts,  8  Oregon  324. 
states  at  one  time;  and  it  may  be,  and  1.  State  v.  Beck  with,  i  Stew.  (Ala.) 
probably  is,  true  that  the  defendant  318;  People  t'.  Miller,  12  Cal.  291;  State 
was  operating  its  road  both  in  this  state  v.  Rust,  8  Blackf  (Ind.)  195;  Hatwood 
and  Alabama  when,  by  the  running  of  v.  State,  18  Ind.  492;  State  v.  English, 
its  cars  in  Alabama,  it  killed  the  plain-  2  Mo.  182;  State  v,  Meyers,  68  Mo.  268; 
tiff's  cattle.  Strangely  enough,  there  King  v,  State,^  3  Heisk.  (Tenn.)  148. 
Is  no  evidence  of  this  fact  in  the  record.  See  also  article  Indictments,  Informa- 
But  we  think  the  plaintiff's  case  is  tions,  and  Complaints,  vol.  10,  pp. 
helped  by  the  plea  of  the  defendant,  511-516. 

which  fails  to  aver  the  fact  of  nonresi-  Alleging  True  Time  of  Offense  or  Com« 

dence  by  it  during  the  period  pleaded  minion  Within  Limitation  Period.  —  In 

as  a  bar.     The  plea  is  that  the  defend-  Missouri  it  was  '  held  that  where  an  in- 

ant  was  a  resident  of  Alabama,  which  dictment  is  quashed,  and   the  period 

may  be  true.     Non  constat  that  it  was  elapses   within    which    a    prosecution 

not  also  resident  In  this  state.    This  should  be  commenced,  the  second  in- 

finesse  in  pleading  cannot  avail."  dictment  should  lay  the  offense  on  a 

Oklahoma  Statute.  —  In  Richardson  v,  day  within  the  time  limited,  and  the 

Mackay,  4  Okla.  328,  it  has  been  held  state    should    prove  the    facts  which 

that  a  debtor  desiring  to  take  advan-  bring  the  case  within  the  exception  of 

tage  of  Act  Okla.  1889,  providing  that  the  statute   of   limitations.      State  t/. 

**  when    a    cause  of  action   has  been  English,  2  Mo.  182.     But  a  later  case 

fully  barred  by  the  laws  of  any  state  or  decided    the  better  practice  to  be  to 
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been  accepted  at  all  times  as  the  correct  one.^ 

b.  Necessity  to  Aver  Matters  of  Avoidance  or  Excep- 
tions.—  There  Is  a  Conflict  of  Authority  upon  the  question  whether  it 
IS  necessary  that  an  indictment  should  aver  facts  to  avoid  the 
statute  or  bring  the  case  within  an  exception. 

The  Weight  of  Anthorlty,  it  would  seem,  maintains  that  the  aver- 
ment of  such  facts  is  necessary.* 

2.  Arresting  Judgment  or  QnaBhing  Indictment  —  Anthoritiee  Holding 
Indictment  Bad.  —  Following  out  the  conflict  of  opinion  as  to  the 
necessity  of  stating  the  time  of  the  commission  of  the  offense 
and  the  grounds  of  avoidance,  some  cases  hold  it  proper  to  arrest 
the  judgment  if  the  indictment  does  not  set  forth  such  matters.' 

allege  the  true  time  of  the  commission  IKanner    of    Stating   Exceptions,  —  In 

of  the  ofitense  charged  and  set  forth  the  Rosenberger  v.  Com.,  ii8  Pa.  St.  77,  the 

facts  which  avoid  the  bar  as  an  excuse  information  upon  which  the  defendant 

for  not  having  preferred  the  indictment  was  rearrested  after  his  return  into  the 

sooner.     State  v.  Meyers,  68  Mo.  268.  state  alleged  the  defendant's  nonresi- 

Indictment  for  ICnx^er  Uied  for  Man-  dence  to  avoid  the  bar.    The  indict- 

slaughter.  —  An  indictment  for  murder  ment  contained  two  counts,  the  first 

used  as  a  substitute  for  an  indictment  charging  larceny,  the  second,  receiving 

for    manslaughter    must    contain   the  the  property  with   guilty   knowledge, 

same  averments  as  to  time,  to  bring  the  Then  followed  the  proper  allegations 

case  within  the  statute  of  limitations,  as  to   nonresidence.     The  court  held 

as  would  be  necessary  in  a  special  in-  that  upon  both  the  information  and  the 

dictment  for  manslaughter.     People  v.  indictment,  the  exception  was  distinctly 

Miller,  12  Cal.  291.  stated,  and  it  was  not  material  that  it 

1.  See  U.  S.  V.  Cook,  17  Wall.  (U.  S.)  was  not  in  the  body  of  the  first  count, 

168;  State  V.  Howard,  15  Rich.  L.  (S.  it  being  as  applicable  to  the  one  count 

Car.)  274.      See    also  infra,   XIV.   2.  as   to  the  other.     No    reasonable  ob- 

Arresting  Judgment  or  Quashing  Indict-  jection   can   be   taken   to   the  form  of 

ment;    and    article    Indictments,    In-  pleading    which    first    sets    forth    the 

FORMATIONS,  AND  COMPLAINTS,  vol.  lo,  offense  and  then  the  facts  which  take 

p.  511  et  seq,  the  case  out  of  the  operation  of  the 

8.  People  V,  Miller,  12  Cal.  291;  Mc-  statute. 
Lane  v.  State,  4  Ga.  335 ;  State  v.  Charging  Continuing  Acts  to  Avoid  Bar. 
Joseph,  40  La.  Ann.  5 ;  State  v.  Foster,  —  Where  an  indictment  alleges  a  crime 
7  La.  Ann.  255;  State  v.  Freeman,  17  such  as  conspiracy  to  have  been  com- 
L^.  Ann.  69;  State  v.  Bilbo,  19  La.  mitted  at  a  time  longer  before  the  prose- 
Ann.  76;  State  V.  Peirce,  19  La.  Ann.  cution  than  the  limitation  period,  the 
90;  State  V.  Bryan,  19  La.  Ann.  435;  bar  of  the  statute  cannot  be  avoided  by 
State  V.  Meyers,  68  Mo.  266,  riA'Mt^  State  charging  acts  of  continuance  some  of 
V.  English,  2  Mo.  182.  which     were     within    the    limitation. 

Contra.  —  Stkte  v.  Gill,  33  Ark.  129;  Com.  v.  Bartilscn,  85  Pa.  St.  482. 

State  V,  Hussey,  7  Iowa  409;  Thomp-  8.  If  the  Date  Be  in  Blank,  so  that  it 

son   V.   State,    54  Miss.   740;    State  v.  does  not  appear  whether  the  offense  is 

Watts,  10  I  red.  L.  (N.  Car.)  369;  Black-  barred  or  not,  the  judgment  will  be 

man  v.  Com.,  124  Pa.  St.  578.  arrested.     State  v,  Beckwith,  i  Stew. 

Partienlarity  of  Second  Indietment  After  (Ala.)  318. 

Quashal   of   First.  —  Where  an   indict-  Where  the  Ezoeptions  Are  Kot  Alleged 

ment  has  been  quashed,  a  second  in-  in  an  indictment  which  shows  on  its 

dictment  setting  out   the    proceeding  face  that  the  offense  with  which  the  de- 

under  the  first  one,  in  order  to  avoid  fendant  is  charged  is  barred,  a  motion 

the  bar  of  the  statute  of  limitations,  to    arrest    the    judgment    should    be 

must  allege  those  proceedings  with  the  allowed.     McLane  v.  State,  4  Ga.  335. 

precision  and  certainty  required  in  an  Bemand  of  Case  for  Amendment  Where 

original  criminal  proceeding.     State  v.  Judgment  Arrested.  —  Where  a  party  is 

English,  2  Mo.  182.  prosecuted   under  an    indictment   for 
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But  on  tlM  Other  Hand  it  is  held  that  the  judgment  will  not  be 
arrested,  nor  will  the  indictment  be  quashed,  even  though  on  the 
face  thereof  it  appears  that  the  prosecution  is  barred  by  the  stat- 
ute of  limitations.* 

3.  Heoesoity  for  Special  Plea  —  Defense  Available  under  Plea  of  Kot 
Guilty.  —  Notwithstanding  a  few  cases  holding  that  the  statute  of 
limitations,  to  be  available  in  a  criminal  case,  must  be  pleaded,' 
yet  the  rule  is  well  settled  by  the  weight  of  authority  that 
advantage  may  be  taken  of  limitations  in  prosecutions  for  crimes 
by  the  introduction  of  evidence  under  the  general  issue,  as  well 
as  by  special  plea.' 

murder  and  convicted  of  manslaughter,  v,  Groome,  lo  Iowa  308;  Johnson  v,  U. 

and  the  judgment  is  arrested  because  S.,  3  McLean  (U.  S.)  89. 

on  the  face  of  the  indictment  a  prosecu-  Baieing  Defense  on  Habeas  Corpus.  —  In 

tion  for  manslaughter  is  barred  by  pre-  Johnson  v.  U.  S.,  3  McLean  (U.  S.)  89, 

scription,  the  case  cannot  be  remanded  the  court  said:  "  The  court  had  juris- 

to  enable   the   prosecuting    officer    to  diction  of  the  offense,  and  if  there  was 

amend    the    indictment    by    averring  a  bar  under  the  statute,  it  should  have 

facts  showing  a  suspension  of  prescript  been  pleaded.     No  such  plea  was  inter- 

tion.     State  v,  Joseph,  40  La.  Ann.  5.  posed,  and  the  question  is  whether  the 

1.  People  V,  Van  Santvoord,  9  Cow.  objection  can  be  raised  on  a  writ  of 
(N.  Y.)655;  People  v.  Roe,  5  Park.  Cr.  habeas  corpus.  We  suppose  it  cannot. 
Rep.  (Montgomery  Oyer  &  T.  Ct.)  231;  By  failing  to  set  up  the  defense  the  de- 
State  V.  Hobbs,  39  Me.  212;  State  v,  fendant  waived  it.  And  if  this  were 
Howard,  15  Rich.  L.  (S.  Car.)  274.  See  not  the  legal  effect  of  failing  to  set  up 
also  State  v.  Dent,  i  Rich.  L.  (S.  Car.)  the  statute,  it  is  clear  that  on  the 
469;  State  V.  Porter,  10  Rich.  L.  [(S.  habeas  corpus  the  court  cannot  look 
Car.)  145.                                              "^  behind  the  sentence  of  the  court,  where 

*'  Accused  persons  may  avail  them-  the  jurisdiction  is  undoubted.'' 

selves  of  the  statute  of  limitations  by  8.  Arkansas,  —  State  v.  Gill,  33  Ark. 

special  plea  or  by  evidence  under  the  129. 

general  issue,  but  courts  of  justice,  if  Indiana,  —  Hatwood  t/.  State,  18  Ind. 

the  statute    contains   exceptions,  will  492. 

not  quash  an  indictment  because  it  ap-  Mississippi,  —  Thompson  v.  State,  54 

pears  upon  its  face  that  it  was  not  Miss.  740. 

found  within  the  period  prescribed  in  New     York,  —  People      v,     Durrin, 

the  limitation,  as  such  a  proceeding  (Oyer  &  T.  Ct.)  2  N.  Y.  Crim.  Rep.  328. 

would  deprive  the  prosecutor  of  the  See  People  v.  Roe,  5   Park.  Cr.  Rep. 

right  to  reply  or  give  evidence,  as  the  (Montgomery  Oyer  &  T.  Ct.)  231. 

case  may  be,  that  the  defendant  fled  Pennsylvania, — Com.  z^.  Ruffner,  28 

from  justice  and  was  within  the  excep-  Pa.  St.  260. 

tion.     Nor  is  it  admitted  that  any  dif-  United  States,  —  U.  S.   v.   Cook,    17 

ferent   rule  would  apply  in   the  case  Wall.  (U.  S.)  168;    U.  S.  v.  White,  5 

even  if  the  statute  of  limitations  did  Cranch  (C.  C.)  38. 

not  contain  any  exception,  as  time  is  By  Pleading  the  Statute  Specially  the 

not  of  the  essence  of  the  offense;  and  accused  is  not  precluded  from  again 

also  for  the  reason  that  the  effect  of  the  relying  on  the  same  facts  under  the 

demurrer,  if   sustained,  would   be  to  plea  of  not  guilty,  which  puts  every- 

preclude  the  prosecutor  from  giving  thing  in  issue.     Thompson  v.  State,  54 

evidence,  as  he  would  have  a  right  to  Miss.  740. 

do,  under  the  general  issue,  to  show  A  Spedal  Plea  of  the  Statute  Wonld  Kot 
that,  the  offense  was  committed  within  Be  Pn>per|  under  Code  Crim.  Pro.  N. 
two*  years  next  before  the  indictment  Y.,  ^  339,  for  the  reason  that  such  de- 
was  found  and  filed."  U.  S.  v.  Cook,  fense  could  be  proved  under  the  gen- 
17  Wall.  (U.  S.)  168.  To  the  same  eral  issue  of  not  guiltv,  and  no  reply 
effect  see  U.  S.  v.  White,  5  Cranch  (C.  would  be  allowed  to  the  prosecution. 
C.)  38.  Hence  no  more  definite  or  pointed  issue 

8.  State  V.  Hussey,  7  Iowa  409;  State  of  fact  could  be  formed  than  would  re- 
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4.  Demurrer  to  Indietment  —  Hot  a  Ground  for  Semnrm.  —  A  few 
cases  recognize  the  practice  of  demurring  to  an  indictment  where 
it  appears  upon  its  face  that  the  statute  of  limitations  has  run ;  ^ 
but  the  contrary  doctrine  is  maintained  by  the  greater  number 
of  cases,  which  hold  that  it  is  no  ground  for  demurrer  that  the 
prosecution  is  apparently  barred  by  limitation.* 

XV.  L1MITATIOK8  nr  ACTIOVB  FOB  Pekalty  —  1.  Special  Flea  or 

Oeneral  Lnnie.  —  Either  the  General  lune  or  a  Bpeoial  Plea  of  the  statute 
should  be  filed  in  order  to  make  the  statute  of  limitations  avail- 
able to  defeat  an  action  for  a  penalty.' 

Special  Plea  Kot  Keoeesary.  —  Either  mode  of  pleading  is  applicable, 
for  the  rule  is  analogous  to  the  one  in  criminal  cases,  and  the 
defense  may  be  raised  by  evidence  without  any  special  plea.* 

suit  from  the  plea  of  not  guilty  and  *'  it  is  true  that  there  are  decided  cases 

the  evidence  that  might  be  given  under  which   support  the   opposite  rule  and 

it.     People  V.  Durrin,  (Oyer  &  T.  Ct.)  which  affirm  that  the  prosecutor  must 

2  N.  Y.  Crim.  Rep.  333.  so  frame  the  indictment  as   to  bring 

When  Kot  Pleaded  Should  Be  Submitted  to  the  offense  within  the  period  specified 

Jury.  —  On  an  indictment  for  a  criminal  in  the  statute  of  limitations,  or  the  de- 

ofiense,  although  the  defendant  is  not  fendant  may  demur,  move  in  arrest  of 

required  to  plead  the  statute  of  limita-  judgment,  or  bring   error.*'     U.  S.  v. 

tions  specially,  yet  he  should  still  sub-  Cook,  17  Wall.  (U.  S.)  168. 

mit  such  a  defense  to  the  consideration  ]>eii»izrer  Ck>xisidered  Proper  for  Porpoeei 

of  the  jury,  and  not  withhold  it  until  of  Appeal.  —  In   State  v,  Mclntire,  58 

after  verdict.     Com.  v,  Alsop,  i  Brews.  Iowa  572,  it  was  held  that  though  the 

(Pa.)  328,  citing  Com.  v.  Ruffner,  28  Pa.  statute    of    limitations  could    not    be 

St.  259.  raised  by  demurrer  in  a  criminal  prose* 

1.  People  V,  Ayhens,  85  Cal.  86;  U.  cution,  yet  as  the  case  had  been  tried 

S.  V.  Watkins,  3  Cranch  (C.  C.)  551.  in  the  court  below  on  the  theory  that 

8.  Arkansas,  —  State  r.  Gill,  33  Ark.  such  defense  could  be  raised  by  demur- 
129;  Gill  V,  State,  38  Ark.   524;  Scog-  rer,  it  would  be  so  conceded  for  the  pur- 
gins   V.   State,   32   Ark.    215;    State  v.  poses  of  the  appeal. 
Reed,  45  Ark.  333.  8.  Frohock    v.   Pattee,   38   Me,    103. 

Iowa,  —  State  v.  Hussey,  7  Iowa  409;  See  also  Gebhart  v.  Adams,  23  III.  397, 
State  V,  Groome,  10  Iowa  308;  State  v,  Eecoveriag  for  Trespasi  Where  Aetion 
Mclntire,  58  Iowa  572.  Framed  for  Penalty.  —  Under  the  Mis- 
Mississippi,  —  Thompson  v.  State,  54  souri    trespass   statute   an   action   for 
Miss.  740.  treble  or  double  damages  is  an  action 

New  York.  —  People  v.  Durrin,  (Oyer  for  a  penalty,  to  which  the  three  years* 

&  T.  Ct.)  2  N.  Y.  Crim.  Rep.  328.  statute  of  limitations  is  a  good  bar;  and 

United  States,  —  U.   S.    v.   Cook,  17  if  the  plaintifif  frames  his  action  for  a 

Wall.  (U.  S.)  168.  penalty  under  the  statute,  he  will  not 

Where  the  Statute  Defining  the  Offenie  be  permitted  at  the  trial,  with  a  view  to 

Oontaini  Ko  Ezoeptioni,  nor  a  proviso  of  avoid  such   bar,  to  recover  as  for  a 

any  kind,  the  defendant  cannot  by  de-  common-law  trespass.     AfcCormtck  v. 

murrer  set  up  the  statute  of  limitations  Kaye,  41  Mo.  App.  263. 

as  a  defense.     U.  S.  v.  Cook,  17  Wall.  4.  Atchison,  etc.,  R.  Co.  v.  Tanner, 

{U.  S.)  168.  19  Colo.   559;  Com.  V,  Washington,  i 

WlLore  Statute  of  Limitatioiii  Containi  Dana  (Ky.)  446;  Estill  v.  Fox,  7  T.  B. 

Szoeptiou.  —  Where  the  statute  of  lim-  Mon.  (Ky.)552;  Moore  v.  Smith,  5  Me. 

itations  applicable  to  a  criminal  case  490;    Pike  v.  Jenkins,   12  N.   H.  255; 

contains    an    exception,   a    demurrer  Com.  v.  Ruffner,  28  Pa.  St.  260.   *See 

should  not  be  sustained,  for  it  may  be  also  Gebhart  v.  Adams,  23  111.  397. 

that  the  prosecutor,  if  the  defendant  is  Bpeoial  Plea  Xay  Be  Stziokeii  Out.  — 

put   to   trial   under  the  general  issue,  *'  In  a  suit  for  a  penalty  the  plaintiff 

will  be  able  to  introduce  evidence  to  has  no  cause  of  action  independent  of 

show  that  the  defendant  is  within  that  the  statute.     While  the  penal  statute 

exception.     But,  remarked  the  court,  gives  him  the  right  to  recover  the  pen- 

282  Volume  XIII. 


iUTttw  PoHeMfoB.  LI  MIT  A  TIONS.  DeflniUon. 

2.  Arrest  of  Judgment.  —  It  has  been  held  that,  in  an  action  for 
a  penalty,  a  motion  in  arrest  of  judgment  should  not  be  allowed 
on  the  ground  that  the  action  is  barred,  for  the  bar  is  a  matter 
of  defense,  and  should  be  pleaded  or  given  in  evidence  by  the 
accused,  thus  rendering  it  traversable.*  But  the  proper  mode  of 
presenting  an  objection  to  the  want  of  a  negative  averment  in  the 
declaration  respecting  an  excuse  for  the  delay  is  a  motion  in  arrest 
of  judgment  or  on  error.* 

XVI  ABYSBSB  PO88E88IOV  —  1.  Definition  —  in  General.  —  An 
adverse  and  hostile  possession  is  one  held  for  the  possessor  as 
distinguished  from  one  held  in  subordination  to  the  right  of 
another;  in  other  words,  it  is  a  possession  inconsistent  with  the 
possession  or  right  of  possession  by  another.' 

As  Applied  to  Real  Estate,  it  is  an  actual,  visible,  and  exclusive 
appropriation  of  land,  commenced  and  continued  under  a  claim 
of  right,  with  the  intent  to  assert  such  claim  against  the  true 
owner,  and  accompanied  by  such  an  invasion  of  the  rights  of  the 
opposite  party  as  to  give  him  a  cause  of  action.'* 

ally  by  suing  for  it,  the  limitation  opposite  party  as  to  give  him  a  cause 
statute  makes  his  cause  of  action  de-  of  action.  It  is  the  occupation  with  an 
pendent  upon  his  bringing  suit  within  intent  to  claim  against  the  true  owner 
a  certain  period;  so  that  if  he  fails  to  which  renders  the  entry  and  possession 
bring  his  suit  within  such  period  he  adverse;  and  it  is  the  settled  doctrine 
has  no  cause  of  action  remaining,  that  this  question  of  adverse  posses- 
Counsel  for  plaintiff  concede  that  sion,  as  one  of  intention,  ought  to  be 
where  a  statute  giving  a  new  cause  of  found  by  the  jury,  or  in  some  other 
action  also  provides  that  the  action  way  ascertained  as  an  essential  fact, 
shall  be  commenced  within  a  limited  without  which  the  quality  of  the  pos- 
time,  the  action  must  be  commenced  session  cannot  be  determined." 
within  such  time  or  it  cannot  be  main-  An  Adverse  User  means  such  a  use  of 
tained.  But  they  contend  that  the  rule  property  as  the  owner  himself  would 
is  different  where  the  limitation  is  in  a  make,  asking  permission  of  no  one,  and 
separate  act.  We  see  no  good  reason  disregarding  all  other  claims  to  it  so 
for  such  distinction  where  the  cause  of  far  as  they  conflict  with  this  use. 
action  is  for  a  penalty.  The  statute  re-  Blanchard  v,  Moulton,  63  Me.  434; 
lied  on  by  defendant  expressly  limits  Cox  v,  Forrest,  60  Md.  74. 
the  time  for  commencing  *  all  actions  Besidenoe  or  Inolorare  Unneeenary. — 
and  suits  for  any  penalty  or  forfeiture.*  *'  Neither  residence  upon  land  nor  its 
The  plea  of  the  statute  of  limitations  in  inclosure  by  artificial  means  is  abso- 
this  case  was  proper,  though  not  abso-  lutely  necessary  to  create  an  adverse 
lutely  necessary ;  hence  the  assignment  possession,  even  where  the  premises 
of  error  as  to  the  striking  out  of  such  are  not  claimed  under  color  of  title. 
plea  need  not  be  passed  on."  Atchi-  Either  of  these  circumstances  is  strong 
son»  etc.,  R.  Co.  tf.  Tanner,  19  Colo,  evidence  to  establish  such  possession; 
559.  but  it  may  be  shown  in  other  ways.     A 

1.  State  V,  Thrasher,  79  Me.  17,  citing  subjection  of  the  land  by  the  claimant 

U.  S.  V.  Cook,  17  Wall.  (U.  S.)  168.  to  such  uses  as  it  is  ordinarily  suscept- 

S.  Moore  v.  Smith,  5  Me.  490.  ible  of,  to  the  exclusion  of  others,  is  an 

S«  Sheaffer  v.  Eakman,  56  Pa.  St.  144.  adverse  possession;    and  that  subjec- 

Por  other  definitions,  see  the  title  Ad-  tion  may  appear  by  its  cultivation  or 

verse  Possession^  1  Am.  and  Eng.  Encyc.  occupation  for  the  ordinary  purposes  of 

of  Law  (2d  ed.)  789.  husbandry  or  pasturage.     The  extent 

4.  Parker  v.  Banks,  79  N.  Car.  480.  of  the  land  to  which  an  adverse  posses- 

In  this  case  the  court  said:  "  The  claim  sion   is  claimed   must,  of   course,   be 

mast  be  adverse  and  accompanied  by  clearly  indicated,  so  that  others  may 

such  an  invasion  of  the  rights  of  the  see  and  respect  it;  but  it  need  not  be 
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2.  When  Taken  Advantage  Of  by  Demurrer  —  nenmrrer  Bather  than 
Plea  Proper.  —  When  the  fact  of  the  defendant's  adverse  possession 
appears  from  the  plaintiff's  pleading,  the  defendant  may  demur 
on  that  ground,  and  need  not  set  up  the  defense  of  adverse  pos- 
session by  plea.* 

3.  Necessity  of  Pleading  Specially  — a.  By  the  Plaintiff  — 
General  Averment  of  Title  Bnllloient. —  The  plaintiff  may,  under  an  alle- 
gation of  ownership  and  of  the  right  of  possession,  show  adverse 
possession,  without  alleging  adverse  possession  as  the  source  of 
his  title.* 

b.  By  the  Defendant.  —  Evidence  to  prove  an  adverse  pos- 
session, as  has  been  held  in  many  cases,  is  admissible  under  the 
general  issue  in  certain  actions,  such  as  ejectment ' 

shown    by    an    artificial     inclosure."  of  the  suit.     But  the  plaintiff's  owner- 

Zeilin  v.  Rogers,  21  Fed.  Rep.  103.  ship  in  fee  and  right  to  the  possession 

Xatter  of  Title.  —  Adverse  pos5essi<5^n  of  the  land  at  the  date  of  the  com- 

and  prescription  are  matters  of  title,  mencement  of  the  suit  is  averred,  and 

for  either  of  them  confers  title.     Dona-  under  this  he  might  prove  any  facts 

hue  V.  Thompson,  60  Wis.  500.  which  would  entitle  him  to  possession 

1.  Tush-ho-Yo-Tubby  v.  Barr,  41  at  that  time.  The  averment  that  the 
Miss.  52.  See  also  Humbert  z/.  Trinity  plaintiff's  grantor  had  been  in  posses- 
Church,  7  Paige  (N.  Y.)  195.  sion    for   more   than   five    years    was 

niiutration.  —  Where  it  appears  by  a  superfluous,  and  it  cannot  be  material 

bill  filed  for  the  recovery  of  land  that  that  such   possession   was  alleged   to 

the   defendant  has   been  in  exclusive  have   been   actual,  and  not  distinctly 

possession,   claiming    title,    for    more  alleged   to  have  been  adverse."     See 

than  twenty  years,  unless  some  suffi-  also  articles  Ejectment,  vol.  7,  p.  333; 

cient  excuse  is  shown  in  the  bill  the  de-  Title,  Ownership,  and  Possession. 

fendant  may  demur  on  that  ground.  8.  Trowbridge    v.    Royce,     i     Root 

Humbert  v.  Trinity  Church,  7  Paige  (Conn.)  50;  Wade  v.  Doyle,  17  Fla.  527; 

(N.  Y.)  195.  Weiskoph  v.  Dibble,  18  Fla.  28;  Wilson 

When  Demvrrer  Inapplieable. — Where,  v.   Williams,   52   Miss.  487;   Hutto  v. 

in  ejectment,  that  the  defendant  was  in  Thornton,  44  Miss.  166;  Nelson  v.  Brod- 

possession  of  the  land,  the  character  of  hack,  44  Mo.  596;  Cheatham  f.  Young, 

the  possession,  and  the  length  thereof  113   N.    Car.   161.      See,  however,    an 

do  not  appear  from  the  declaration,  the  intimation  to  the  contrary  in  Luen  v. 

question  of  limitations  on  account  of  Wilson,  85  Ky.  503.     See  also  articles 

the  adverse  possession  cannot  be  raised  Ejectment,    vol.    7.    p.    340;     Title, 

by  demurrer.     Tush-ho-Yo-Tubby   v.  Ownership,  and  Possession. 

Barr,  41  Miss.  52.  In   Trowbridge   v,    Royce,    i    Root 

Demvrrer    Suffioiexit     in    Form.  —  An  (Conn.)5o,  the  court  held  that  "a  fifteen 

allegation  in  a  demurrer  '*  that  it  ap-  years*  adverse  possession,  by  force  of 

pears  by  the  complaint  that  the  cause  the  statute,  makes  a  title  in  the  defend- 

of  action  is  barred  by  the  statute  of  ant;  and  the  statute  regulating  pleas 

limitations  *'   is  sufficient  in   form   to  and   pleadings   allows   the  defendant, 

raise  the  question  of  law  as  to  whether  under  the  general   issue,  to  give   his 

the  alleged  cause  of  action  is  barred  by  title  in  evidence,  or  any  other  matter 

the    statute.       Brennan    v.    Ford,    46  for  his  justification,  except  some  act  of 

Cal.  7.  the  plaintiff,  etc." 

8.  Sullivan  v.  Dunphy,  4  Mont.  505;  In  Tegarden  v.  Carpenter,  36  Miss. 

Gillespie  v.  Jones,  47  Cal.  259.     In  this  404,  it  was  held  that  the  defendant,  in 

case  the  court  said:  "It  is  urged  by  an  action  of  ejectment,  may  rely  upon 

the  appellant  that  the  plaintiff  did  not  the  statute   of  limitations  by   special 

aver  in  his  complaint  the  adverse  pos-  plea,    setting   up  the  facts  of  adverse 

session  of  the  demanded  premises,  by  possession  which  constitute  his  defense, 

himself  or  his  grantor,  for  the  period  of  This  case,  however,  as  is  pointed  out 

five  years  prior  to  the  commencement  in   Wilson    v.  Williams,  52  Miss.   487,, 
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and  detinue,^  and  in  some  jurisdictions  it  is  held  that  this  rule  is 
not  confined  in  its  application  to  these  actions  only,  but  applies 
to  any  case  wherein  the  title  to  land  is  in  dispute.* 

4.  Maimer  of  Pleading  Specially  —  a.  Essential  Averments 
AS  TO  Possession  —  (i)  Generally.  —  One  who,  instead  of  plead- 

was  decided  under  the  No-pleading  Act  autliorities  to  sustain  it.     But  where 

of  Mississippi  of  1850,  and  the  rule  in  the  title  to  real  estate  is  in  question, 

that  state  is  now  as  stated  in  the  pre-  the  operation  of  the  statute  is  found  to 

ceding  cases.  have  a  higher  range.     It  is  capable  of 

Striking    (hit   Flea    m    Knllitj. —  In  conferring  an  absolute  title.     Hence  it 

Wilson    V.    Williams,     52    Miss.    487,  has  long  been  held  that  a  general  de- 

which   was  an    action    of    ejectment,  niai  of  the  plaintiff's  title  will  suffice  for 

where  the  claim  of  the  defendants  was  the  admission  of  evidence  of  adverse 

adverse  possession  under  color  of  title,  possession  for  the  statutory  period;  be- 

daimed  to  be  rendered  perfect  ty  the  cause    this    will    not   merely   bar  the 

statute  of  limitations,  it  was  held  that  remedy,  but  may  establish  a  title   in 

there  was  no  error  in  striking  out  the  the  defendant  which  will  conclusively 

special  pleas  of  the  statute  of  limita-  negative  any  ownership  in  the  plain- 

tions;  that  they  were  nullities,  and  that  tiff.     In  other  words,  it  sustains  and 

the  defense  was  available  under  the  verifies  the  denial  of  the  plaintiff's  title. 

plea  of  not  guilty.     See  also  Weiskoph  Nelson  v.  Brodhack,  44  Mo.  596.     The 

V.  Dibble,  18  Fla.  28;  Wade  v.  Doyle,  rule  is  not  confined  to  actions  of  eject- 

17  Fla.  522.  ment.     The  reasoning  upon  which  it 

1.  Layt'.  Lawson,  23  Ala.  377;  Traun  is  founded  sanctions  its  application 
V.  Keiffer,  31  Ala.  136;  Smart  v,  to  any  case  wherein  the  title  to  land  is 
Baugh,  3  J.  J.  Marsh.  (Ky.)363;  Elam  in  dispute.  There  was,  therefore,  no 
V.  Bass,  4  Munf.  (Va.)  301.  error  in  admitting  this  defense  under 

In  Lay  v.  Lawson,  23  Ala.  377,  the  the  general  denial." 

court  said:  "  As  to  whether  the  adverse  Illiutratioiis.  —  It  is  competent  for  the 

nession  for  six  years  could  be  given  defendant   in   support  of   the  general 

vidence  under  the  general  issue  in  denial   to  prove  possession  for  seven 

the  present  action  [detinue],  it  is  cer-  years  under  color  of  title,  which  pos- 

tain  that  possession  of  that  character,  session,   by   Code   N.   Car.,   §   141,  is 

and  for  that  length  of  time,  confers  a  made  a  bar.     It  is  not  necessary  or 

perfect   title    on   the    possessor.     The  even  proper  that  he  should  specially 

statute  of  limitations  acts  upon  the  title  plead  the  statute.     Neuse  Falls  Mfg. 

of  personal  property,  and  not  only  bars  Co.  v.  Brooks,  106  N.  Car.  107. 

the    remedy,   but  destroys  the  right.  In  Donahue  v.  Thompson,  60  Wis. 

The  possessor,  having  a  complete  title  500,  which  was  an  action  of  trespass  to 

by  adverse   possession,  could  recover  land,  the  plaintiff  pleaded  his  title  by 

upon  such  title,  if  plaintiff;  and  that  alleging  it  directly  in  his  affidavit  for  a 

being  the  case,  the  same  title  may  be  warrant  and  alleging  the  trespass  to 

proved  by  him  when  sued,  under  the  have  been  on  his  premises  in  his  com- 

general  issue."                                   ^  plaint.      The    defendant,    on    general 

2.  Hill  V.  Bailey,  8  Mo.  App.  85;  denial  and  the  allegation  of  title  in  him 
Neuse  Falls  Mfg.  Co.  v.  Brooks,  106  N.  self,  obtained  a  removal  of  the  cause 
Car.  107;  Farrier  v.  Houston,  95  N.  to  the  Circuit  Court.  It  was  held  that 
Car.  578;  Donahue  v.  Thompson,  60  the  titles  were  sufficiently  alleged, 
Wis.  500.  and  that  evidence   of  the  location  of 

In  Hill  V.  Bailey,  8  Mo.  App.  85,  the  the  boundary  line  and  occupation  of  the 

court,  in  holding  that  a  general  denial  premises  was  admissible,   though  ad- 

of   the  plaintiff's  title  will  admit  evi-  verse  possession  had  not  been  pleaded 

dence    of    adverse    possession,     said:  by  the  plaintiff.     This  holding  was  on 

*'  The  plaintiffs  insist  that  the  finding  the  ground  that  it  would  make  no  sub- 

and  judgment  were  erroneous,  because  stantial  difference  whether  the  evidence 

the  answer  did  not  set  up  the  statute  in  showed    adverse    possession,    or    the 

defense.     When  the  statute  is  relied  on  practical  location  of  the  boundary  line 

as  a  bar  to  the  remedy  merely,  it  must  of  the  said  lots  by  the  adjacent  owners, 

be  specially    pleaded.      The    rule    is  which  had  been  acquiesced  in  by  them 

ancient,    and     needs     no    citation    of  for  over  twenty  years. 
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ing  title  generally,  undertakes  to  allege  that  he  has  title  by 
adverse  possession,  must  allege  that  it  was  attended  by  all  the 
circumstances  requisite  to  constitute  such  possession.^ 

VeeeMity  to  AllAge  Faeti.  —  He  must  plead  facts  from  which  it 
will  affirmatively  appear  that  his  possession  was  of  an  adverse 
character,*  and  not  merely  a  conclusion  of  law  therefrom,' 

(2)  Actual  Possession,  — Since  possession,  to  be  adverse,  must 
be  actual,  as  contrasted  with  constructive,  with  regard  at  least 
to  part  of  the  premises  claimed,  this  fact  should  be  alleged.* 

(3)  Exclusive  Possession.  —  It  is  an  essential  element  of  adverse 
possession  that  to  be  effectual  it  must  be  exclusive,  not  only  of 
the  owner,  but  of  all  other  persons,*  and  a  plea  of  adverse  posses- 
sion which  fails  to  allege  that  the  possession  is  thus  exclusive  is 
bad.* 

(4)  Open  and  Notorious  Possession.  —  In   order  to   show  the 

1.  Lick  z^.  Diaz,  3oCal.  65;  Clarke  v.  the  party  through  whom  the  plaintiff 
Hughes,  13  Barb.  (N.  Y.)  147;  Portis  claimed  accrued  in  1759,  ^<^^  ^^^  ^^ 
V,  Hill,  3  Tex.  273;  McCloskey  V.  Barr,  possession  of  the  estate  had  been  eyer 
38  Fed.  Rep.  165;  Hardman  v,  EUaroes,  since  adverse  to  the  plaintiff  and  to  the 
5  Sim.  640;  Ferrand  v,  Pelham,  2  L.  J.  persons  through  whom  he  claimed. 
Ch.  2.  This  plea  was  overruled  because  it  did 

In  an  action  for  partition  of  land  be-  not  state  the  particular  facts  on  which 

tween  tenants  in  common,  where  the  the  defendant  meant  to  rely  as  ooiisti- 

defendant  asserts  in  himself  an  adverse  tuting    the    adverse    possession,    and 

possession,  the  existence  of  such  acts  therefore  the   plaintiff    could  not  tell 

and  circumstances  as  will  amount  to  a  what  case  he  had  to  meet, 

disseizen  or  actual  ouster  is  a  question  4.  Omaha,   etc.,  Land,   etc.,   Co.  v. 

of  evidence  and  not  of  pleading.     For-  Parker,   33    Neb.   775;    Alexander   v. 

lis  V.  Hill,  3  Tex.  273.  Meyers,  33  Neb.  773. 

2.  Lick  V.  Diaz,  30  Cal.  65.  6.  See  the  title  Adverse  Possession^  i 
In  Gaines  v,  Agnelly,  i  Woods  (U.  Am.  and  Eng.  Encyc.  of  Law  (ad  ed.) 

S.)  238,  it  was  held  that  a  plea  which  834. 

alleges  just  title,  good  faith,  the  requi-  0.  Alexander  v,  Meyers,  33  Neb.  773. 

site    period   of    possession,    and    that  See  also  Doe  v.  Brown,  4  Ind.  143. 

possession     continued    peaceful    and  Qmiaiionto  Fte^d  Szoliisive  PmmhIob. 

without  interruption,  sets  out  all  the  — In  Alexander   v,   Meyers,   33    Keb. 

circumstances    which     the     laws    of  773,  the  defendant's  plea  was  as  fol- 

Z<7«ma»a  require  to  exist  as  the  basis  lows:      "This  answering   defendant, 

of  a  prescription.  for  a  further  defense  to  said  petition, 

8.  McCloskey  v,  Barr,  38  Fed.  Rep.  alleges  that  he  has  been  in  the  actual, 
165.  See  also  Lick  v,  Diaz,  30  Cal.  65;  open,  notorious,  continuous,  and  ad- 
Clarke  V,  Hughes,  13  Barb.  (N.  Y.)  verse  possession  of  said  premises  and 
Z47.  the  occupancy  thereof  for  more  than 

In  McCloskey  v,  Barr,  38  Fed.  Rep.  ten  years  last  past  prior  to  the  filing  of 

165,  the  plea  stated  "that,  at  the  time  plaintiff's  petition,  and  more  than  ten 

of  the  bringing  of  this  suit,  and  long  years  elapsed  between  the  execution  of 

prior  thereto,  this  defendant  was,  and  said  pretended  tax  deed  or  the  com- 

still  is,  in  the  open,  notorious,  continu-  mencement  of  this  action."     In  hold- 

ous,  and  exclusive  possession  of  the  ing  this    plea    insufficient,   the    court 

said  premises  as  the  sole  owner  thereof,  said:    "  It  will  be  observed  that  there 

and  claiming  and  holding  adversely  to  is  no  plea  of  the  statute  of  limitations 

the  complainants  and  all  the  world."  except  that  an  action  for  the  recovery 

Such  plea  was  held  bad  on  the  ground  of  the  land  is  barred,  and  all  that  is 

that  it  stated  merely  conclusions  of  law.  there  alleged  may  be  true  and  still  the 

In  Hardman  v.  Ellames,  5  Sim.  640,  action  not  be  barred,  as  it  is  not  alleged 

to  a  bill  claiming  title  to  an  estate  the  that  the  defendant  Billings  had    the 

defendant    pleaded    that  the  title    of  exclusive  possession." 
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adverse  character  of  the  possession,  it  must  be  alleged  and  shown 
either  that  the  owner  had  actual  knowledge  of  the  adverse  claim 
and  possession,  or  that  the  occupation  and  using  were  so  open, 
notorious,  and  inconsistent  with,  as  well  as  injurious  to,  the 
rights  of  the  owner  as  to  raise  the  presumption  from  these  facts 
of  such  knowledge  on  the  part  of  the  owner.* 

(5)  Duration  of  Possession,  —  The  plea  should  also  state  the 
duration  of  the  possession  for  the  requisite  length  of  time.* 

(6)  Continuity.  —  In  order  that  an  adverse  holding  may  ripen 
into  title,  it  must  be  continuous,'  and  an  answer  setting  up  adverse 
possession  must  aver  that  it  was  continuous  and  uninterrupted.'* 

Whflre  Sereral  Tenants  have,  during  the  time,  successively  occupied 
the  premises,  in  order  to  make  their  possession  available  it  must 
be  alleged  and  shown  that  each  one  claimed  to  hold,  and  was  in 
possession,  under  his  predecessor.* 

(7)  Hostile  Character  of  Possession  —  Neeenity  to  Allege  Hoetile 
duumeter  of  PoiMMlon.  —  Since  adverse  possession,  to  be  effective, 
must  be  hostile  to  the  true  owner,  and  under  a  claim  of  right,* 
one  who  relies  upon  his  adverse  possession,  in  order  to  rebut  this 
presumption,  must  allege  and  prove  the  hostile  character  of  such 
possession.^ 

1.  Alexander  v.  Polk,  39  Miss.  737*  Brown,  4  Ind.  143;  Brandt  v.  Ogden, 

See  also  Omaha,  etc.,  Land,  etc.,  Co.  i  Johns.  (N.  Y.)  156;  Doe  v.  Campbell, 

V,  Parker,  33  Neb.  775.  10  Johns.  (N.  Y.)  475;    People  v.  Van 

8.  Wade  v,  Doyle,  17  Fla.  522;  Gillis  Rensselaer,  8  Barb.  (N.  Y.)  189;  Colvin 

V.  Black,  6  Iowa  442;  People  v.  Van  v,  Burnet,  17  Wend.  (N.  Y.)  564. 

Rensselaer,  8  Barb.  (N.  Y.)  189.  In  People  v.  Van  Rensselaer,  8  Barb. 

In  Wade  v.  Doyle,  17  Fla.  522,  the  (N.  Y.)  189,  the  court  said:     "In  addi- 

conrt  said:    "As  to  the  second  plea,  it  tion    to    the    statute,   the    answer    of 

is  also  true  that  if  the  plaintiff  estab-  Stephen  Van  Rensselaer  denies  that  the 

lishes  a  legal  title  in  himself,  his  an-  plaintiffs  had  good  title;  denies  they 

cestor,  predecessor,  or  grantor,  within  were  the  true  owners  of  the  lands  or 

seven  years  before  the  act  was  com-  entitled  to  the  possession ;  and  admits 

mitted  in  respect  to  which  the  action  is  that  he  has  taken  possession  and  occu- 

prosecuted,    *    *    *    any  other    pos-  pies,  and  enjoys  the  land,  and  claims 

session  than  an  adverse  possession  is  and  holds  the  same  adversely  to  the 

deemed  to  be  in  subordination  to  that  plaintiffs.     This  in  substance  is  only 

title.     For  this  reason  the  plea  should  that  the   plaintiffs  have  no  title,  and 

set  up  an  adverse  possession  for  the  that  the  defendant,  at  the  time  of  com^ 

period  named."  mencing  the  suit,  held  adversely.     Ad- 

Snfleient  Flsa  of  BnratioB.  —  In    ac-  verse  possession  at  the  time  the  suit 

cordaoce  with  the  rule  that  the  greater  is  commenced,  alone,  never  prevails, 

includes  the  less,  it  is  no  objection  to  It  is  time  that  gives  it  efficacy.     Nor  is 

the  plea  of    adverse    possession  that  the  general  denial  of  the  plaintiff's  title 

the  defendant  pleads  a  possession  for  sufficient.      We    have    seen    that,    as 

a    period    of  time  greater    than    that  against  the  people,  the  defendant  must 

frescribed.     Harpending  v.  Reformed  show  title  in  himself,  or  a  continuous 

Votestant  Dutch  Church,  16  Pet.  (U.  possession  of  forty  years." 

S.)  455.     See  also  McCray  v,  Humes,  5.  Doe  v.  Brown,  4  Ind.  143. 

116  Ind.  103.  6.  See  the  title  Adverse  Possession^  1 

S.  See  the  title  Adverse  Possession,  i  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.). 

Am.  and  Eng.  Encyc.  of  Law  (2d  ed.),  796. 

834.  7.  Calif omia.  —  Sharp  v,   Daugney, 

4.  Winslow  V,  Winslow,   52  Ind.  8;  33  Cal.  505. 

Law    V,    Smith,    4    Ind.    56;    Doe  v,  Indiana,  —  Doe  v.  Brown,  4  Ind.  145; 
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b.  Pleading  Claim  of  Title  —  (i)  Necessity  Of.  — Whether 
the  adverse  possession  is  under  color  of  title  or  not,  there  must 
be  a  claim  of  right  or  title/  which  claim  must,  therefore,  be 

Sanford  v.  Tucker,  54  Ind.  219;  Wins-  session  thereof  for  thirty  years  by  the 

low   V.   Winslow,    52   Ind.  8;   Law  v.  defendant  and   his  grantors   under  a 

Smith,  4  Ind.  56.  deed  by  the  heirs  of  the  original  pat« 

Kentucky,  —  Beaty    v,   Dozier,   (Ky.  entee,    who    had    died    in    possession 

1896)  34  S.    W.    Rep.    524;   Young  v,  thereof,  being  the  same  person  through 

Cox,  (iCy.  1890)  14  S.  W.  Rep.  348.  whom  the  plaintiff    claims  title  by  a 

Mississippi.  —  Alexander  v,  Polk,  39  deed  executed  by  him  to  the  plaintiff's 

Miss.  737;  Tush-ho-Yo- Tubby  v.  Barr,  grantors,  is  bad  on  demurrer,  when  it 

41  Miss.  32.  does  not  aver  such  possession  to  have 

Nebraska,  —  Omaha,  etc.,  Land,  etc.,  been  adverse  to  the  plaintiff's  right. 

Co.  V.  Parker,  33  Neb.  775.  and  does  not  a^er  title  thereto  in  said 

New  York.  —  People  v.  Arnold,  4  N.  original   patentee  at  the   time  of  his 

Y.  508;  Colvin  V,  Burnet,  17  Wend.  (N.  death.     Sanford  v.  Tucker.  54  Ind.  219. 

Y.)  564.  Katnre  or  Gharaoter  Keed  Kot  Be  Set 

Texas.  —  Horton  v.  Crawford,  10  FortJi.  —  In  Bartlett  v,  Secor,  56  Wis. 
Tex.  382;  Portis  v.  Hill,  3  Tex.  273.  520,  the  court,  in  holding  that  a  de- 
Denial  of  Owner's  Title.  —  An  answer  fendant  in  ejectment  pleading  title  by 
to  a  complaint  for  partition  of  real  adverse  possession  need  not  set  forth 
estate  which  does  not  deny  the  title  the  character  of  such  possession,  said: 
alleged  therein,  but  alleges  in  the  "  We  think  the  third  separate  answer 
plaintiff  a  different,  champertous,  and  of  the  defendant  was  a  sufficient  an- 
void  title,  and  alleges  title  to  the  whole  swer  setting  up  an  adverse  possession 
of  such  realty  in  the  defendant  by  vir-  for  more  than  twenty  years  under 
tue  of  adverse  possession  thereof  for  claim  of  title  exclusive  of  any  other 
less  than  twenty  years  under  a  chain  right,  which  if  proved  would  be  a  bar 
of  title  based  upon  a  deed  executed  by  to  the  plaintiff's  right  of  action  under 
the  heirs  of  the  person  under  whom  sections  4210  and  421 1,  R.  S.  We  do 
the  plaintiff  alleges  title,  is  bad  on  de-  not  think  the  party  pleading  adverse 
murrer.  Sanford  r.  Tucker,  54  Ind.  possession  is  bound  to  set  out  in  his 
219.  answer  the   nature  and  character  of 

fneoAelent  Allegations  that  Poeseesion  such  possession.  An  allegation  that 
Was  Hostile.  —  ''To  say  that  one  is  liv-  the  entry  was  under  a  claim  of  title  ex- 
ing  in  the  peaceful  enjoyment  and  pos-  elusive  of  any  other  right,  and  that  the 
session  of  land  is  not  equivalent  to  possession  has  been  continued  for  more 
pleading  an  actual  possession  and  an  than  twenty  years  previous  to  the  com- 
adverse  holding  against  the  party  seek-  mencement  of  the  plaintiff  s  action, 
ing  to  enter  under  a  senior  grant."  under  such  claim  of  title,  is  a  sufficient 
Beaty  v,  Dozier,  (Ky.  1896)  34  S.  W.  au-^wer.  Such  an  answer  cannot  mis- 
Rep.  524.  lead  the  plaintiff,  and  sufficiently  in- 

Plea  that  Plaintiff  fVas  Not  in  Fosses-  forms    him    that     he     relies     on     the 

sion.  —  A  plea  that  the  plaintiff  *' is  not  statutory    adverse   possession    of    the 

entitled  to  have  or  maintain  this  action  land  in  question  as  a  bar  to  the  plain- 

because  the  plaintiff  was  not  seized  or  tiff's  action." 

possessed  of  the  real  estate  described  1.  See  the  title  Adverse  Possession,  i 

in  said  complaint  within  five  years  next  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 

before  the  commencement  of  this  ac-  789,  847. 

tion  "  is  defective,  in  that  there  is  no  EVldenoe  of  Claim  of  Title  under  General 
averment  that  the  plaintiff's  prede-  Plea  of  Title.  —  In  Morss  v.  Salisbury, 
cessor  or  grantor  was  not  possessed  48  N.  Y.  636,  it  was  held  that  where, 
within  five  years,  and  no  adverse  pos-  in  an  action  of  trespass,  the  defendant 
session  is  alleged  for  any  period  of  claims  title  to  the  locus  in  quo  by  ad- 
time  anterior  to  the  action.  Sharp  v.  verse  possession,  the  declarations  of  a 
Daugney,  33  Cal.  505.  former  occupant  under  whom  the  de- 

An  Answer  to  a  Complaint  for  Parti-  fendant  claims  are  admissible  as  evi- 

tion  of  a  tract  of  real  estate,  alleging  dence  to  characterize  his  possession  as 

title  to  the  whole  of  the  tract  in  the  de-  adverse  to  any  title    of   the   plaintiff; 

fendant  by  virtue  of  a  continued  pos-  and  this  is  competent  under  a  general 
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alleged  in  the  plea.  *      , 

(2)  Averment  of  Payment  of  Taxes  —  Payment  of  Taxes  Keed  Hot  Be 
AUegied.  —  A  claim  of  title  by  adverse  possession  will  not  be  ren- 
dered insufficient  because  it  is  not  alleged  that  the  taxes  have 
been  paid.  Such  fact  is  a  matter  of  evidence,  unnecessary  to^bc 
pleaded.* 

c.  Pleading  Color  of  Title  —  ko  coior  of  ntie  Keoesiary. — 

Color  of  title,  unless  expressly  required  by  statute,  as  is  the  case 
in  some  states,  is  not  essential  to  the  acquisition  of  title  by 
adverse  possession,  and  therefore  need  not  be  averred.' 

Certainty  as  to  Color  of  Title.  —  A  party  claiming  an  adverse  posses- 
sion under  color  of  title  is  not  obliged  to  set  out  the  details  of  his 
title,  but  only  what  he  claims.  If,  however,  he  undertakes  to  show 
his  title,  he  should  give  it  such  definiteness  that  his  adversary 
may  be  informed,  and  may  be  enabled  to  meet  it.* 

plea  of  title,  without  allegations  that  shall  bar  any  action  for  said  land;  and 

title  is  claimed  by  adverse  possession,  where,  therefore,  it  is  averred  in  a  bill 

1.  Normant  v.  Eureka  Co.,  98  Ala.  that  the  defendant  has  been  in  actual 

181;    Postlethwaite   v.    Payne,    8   Ind.  possession  of  such  land  for  the  required 

104;    Pella    V,  Scholte,    21    Iowa  463;  time,  claiming  title  under  such  deed, 

People  V.  Van  Rensselaer,  8  Barb.  (N.  the   bill  is  demurrable.      Cameron  v, 

Y.)  189;  People  V.  Arnold,  4  N.  Y.  508;  Louisville,  etc.,  R.  Co.,  69  Miss.  78. 

Holford  V,  Hankinson,  5  Q.  B.  584,  48  4.  Gillis  v.  Black,  6  Iowa  440. 

E.  C.  L.  584.  Whether  Deed  Paieea  Title.  —  Where  a 

User  by  Leave  or  license  Insoffioiexit.  —  party  relies  on  a  deed  as  giving  him 
In  Postlethwaite  v.  Payne,  8  Ind.  io4)  color  of  title,  he  is  not  required  to  go 
the  court,  in  holding  an  answer  bad  for  beyond  the  deed  to  show  whether  it 
the  omission  of  this  averment,  said:  actually  passes  the  title  or  not.  Thus, 
*'  The  paragraph  in  the  answer  setting  for  instance,  where  a  tax  deed  is  relied 
up  title  by  prescription,  by  twenty  on  as  constituting  a  color  of  title,  under 
years'  possession  or  user,  was  bad  be-  a  limitation  act,  the  party  claiming 
cause  it  did  not  aver  that  that  posses-  under  such  act  is  not  required  to  show 
sion  or  user  was  as  of  right  or  under  that  the  requirements  of  the  statute 
claim  of  title.  I f  the  user  was  by  leave  were  complied  with.  Walker  v.Qon- 
and  license  —  by  authority  of  the  then  verse,  148  111.  622.  In  this  case  the 
owner  —  or  if  it  was  without  authority,  court  said:  '*  It  is  next  urged  that  the 
but  still  not  by  pretense  or  claim  of  bill  is  insufficient  because  it  fails  to 
right  on  the  part  of  the  person  or  per-  show  that  the  requirements  of  the  stat- 
sons  enjoying  it,  it  would  not  confer  ute  were  complied  with  in  the  levying 
title.  It  is  true  that,  as  a  question  of  of  the  tax,  the  advertising  of  the  prop- 
evidence,  a  jury  may  infer  from  the  erty,  the  recovery  of  the  judgment,  the 
simple  proof  of  twenty  years'  posses-  conducting  of  the  sale,  and  the  execu- 
sion  or  user  that  such  possession  or  tion  of  the  tax  deed  which  is  relied 
user  was  under  claim  of  right;  but  in  upon  as  color  of  title.  Such  allega- 
pleading,  the  averment  must  be  made."  tions   were   not   necessary.      The    tax 

8.  Ball  V.  Nichols,  73  Cal.  193;  Part-  deed  is  not  set  up  or  relied  upon  as 

ridge  V,  Shepard,  71  Cal.  470.  vesting  the  complainant  with  title,  but 

8.  See  the  title  Adverse  Possession^  i  merely  as  constituting  color  of  title. 

Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  The  deed,  so  far  as  appears,  was  regu- 

847.  lar  on  its  face  and  purported  to  convey 

Demnnrar  to  Bill  flhowing  DefBiidaiit's  the  fee,  and   that  was    all  that   was 

daim  uider  Color  of  Title.  —  Under  sec-  necessary  to  constitute  color  of  title." 

tion  4  of  the  Act  of  1888  of  the  Laws  of  Omiisioii  to  Aver  Claim  under  Color  of 

Mississippi,  it  is  provided  that  actual  Title.  —  In  Allen  v,  Hoxey,  37  Tex.  320, 

occopancy  for  twelve  months  of  certain  the  plea  of  three  years'  limitation  omit- 

lands   under  conveyance  from  county  ted  to  aver  that  the  defendant  claimed 

commissioners  or  under  auditor's  deed  '*  from  or  under  the  sovereignty  of  the 
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XTU  Fbebc&IPTIOK  —  1.  Definition.  —  Prescription  is  the  mode 
of  acquiring  title  to  incorporeal  hereditaments  by  immemorial  or 
long-continued  enjoyment.* 

2.  Heoeasity  of  Pleading.  —  As  a  general  rule,  prescription  must 
be  pleaded  by  the  one  in  whose  favor  it  exists,  in  order  that  evi- 
dence thereof  may  be  admissible.* 

8.  Kanner  of  Pleading  —  Allegation  aT  Tmu. —  Prescription  may  be 
pleaded  by  setting  out  at  length  the  facts  showing  the  existence 
of  the  right.' 

By  XafiBrenoe  to  Matnto.  —  In  some  jurisdictions,  prescription,  as 
well  as  an  adverse  possession,  may  be  pleaded  by  reference  to  the 
statute  applicable  in  such  case.^ 

Allegation  of  Claim  of  Bight  and  Otbor  Tboti.  —  Where  prescription  is 

soil;  "  but  inasmuch  as  the  defendant  able  for  the  defendants.     McKyring  v. 

exhibited  a  title  from  the  government  Bull,  i6  N.  Y.  307.    The  defendants 

(though  junior  to  the  plaintiff's  title),  having  failed  to  tender  by  answer  an 

the  plea  was  held  good,  notwithstand-  issue  as  to  their  right  to  a  portion  of 

ing  such  omission.                            '  the  water  as  an  easement  or  servitude 

I.  Am.   and    Eng.   Encyc.  of   Law,  derived  from  the  plaintiff  by  grant  to 

title  Prescription^  be  presumed  from  an  adverse  user  and 

8.  Mathews  v,   Ferrea,  45  Cal.  51;  enjoyment    of    it    for    five  years,    the 

American  Co.  v,  Bradford,  27  Cal.  360;  court  properly  refused  to  instrnct  the 

Shields  v.  Schiff,  124  U.  S.  351.  jury  as  requested."     American  Co.  v, 

Bnle  of  Common  Iaw  Hot  Chaagod  by  Bradford,  27  Cal.  361. 

Code.  — ' '  According  to  the  common-law  In  an  Action  for  tiio  Divenion  of  Water 

system  of  pleading,  a  defendant  could  the  defendant  cannot  have  the  benefit 

not  give  in  evidence  under  the  general  of  an  adverse  user  or  prescription  as 

issue,  in  excuse  or  justification  of  an  a  defense,  unless  it  is  set  up  in  the 

alleged  trespass,  a  right  of  common,  or  answer.     Mathews  v.  Ferrea,  45  Cal. 

a  public  or  private  right  of  way,  or  a  51. 

right  to  an  easement,  nor  any  interest  In  Aotlon  to  ForodoiO  ICortgago.  —  In 
in  land  short  of  property  or  right  of  Shields  v,  Schiff,  124  U.  S.  351,  it  was 
possession.      Saunders  v,   Wilson,  15  held  that  if  prescription  is  not  pleaded. 
Wend.  (N.  Y.)  338;  Babcock  v.  Lamb,  in  an  action  to  foreclose  a  mortgage, 
I  Cow.  (N.  Y.)  239;  Rouse  v,  Bardin,  i  by  the  party  in  whose  favor  such  pre- 
H.  Bl.  352;  2  Saund.  Fl.  and  £v.  856;  scription  exists,  il  is  forever  waived. 
I   Chitty  PI.   505.     A  defense  of  the  8.  Montgomery  v.  Locke,  72  Cal.  75; 
kind  mentioned  had  to  be  pleaded  spe-  Chauvet  v.  Hill,  93  Cal.  407;   Wright 
cially.     The  reason  of  the  rule  was  to  v.  Wright,  21  Conn.  340;  Hill  v.  Haga- 
prevent  surprise.      Demick   v.   Chap-  man,  84  Ind.  287. 
man,  11  Johns.  (N.  Y.)  132.     The  rule  4.  Montgomery  v.  Locke,  72  Cal.  75; 
of  the  common  law  here   referred  to  Alhambra  Addition  Water  Co.  v.  Rich- 
has  not  been  changed  so  as  to  obviate  ardson,  72  Cal.  598.     In  the  latter  case 
the  necessity  of  pleading  specially  such  the  court,  in  holding  that  a  plea  of  the 
defense.     By  the  law  of  this  state  the  proper  statute  of  limitations  is  a  good 
defendants    were    bound  to  interpose  plea    of    a    prescriptive    right,    said: 
their  alleged  right  by  answer  as  well  "We  think  the  answer  is  sufficient, 
as  by  evidence,  provided  it  be  conceded  *    *    *    It  set  up  the  statute  of  limita- 
that  plaintiff  had  the  prior  right  and  tions  by  reference  to  sections  of  the 
title  to  the  waters  of  the  creek,  as  the  Code  of  Civil  Procedure,  in  accordance 
requested  instructions  assumed  as  the  with  the  provision  of  section  458  of 
predicate  for  the  presumption   that  a  that  code.     This  was  a  sufficient  plead- 
grant  of  a  portion  of  the  waters  had  ing  of  the  prescriptive  right  claimed, 
been   made  to  the  defendants.     This  The  code  expressly  provides  that  the 
defense  was,  within   the  language  of  statute  of  limitations  may  be  pleaded 
the  forty-sixth  section  of  the  Practice  in  that  manner,  and  a  right  to  prop* 
Act,  new  matter,  which  it  was  neces-  ertv  founded  upon  the  statute  of  limi- 
sary  to  plead  in  order  to  become  avail*  tations  is  a  prescriptive  right." 
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pleaded  by  setting  out  the  facts,  it  should  be  averred  that  the 
exercise  of  the  .right  was  under  a  claim  of  right,*  was  peaceable,* 

without  interruption,'  and  open,  notorious,  and  exclusive.* 

1.  Montgomery  «/.  Locke,  72  Cal.  75;  averment  of  the  present  duty  of   the 
Lane  v.   Miller,  27  Ind.  534;    Ogle  v.  plaintifif,   is   not  an   averment  of  the 
l^n,  55  Ind.  130;    Holford  v,  Hankin-  necessary   facts   to  sustain   the    plea., 
son,  5  Q.  B.  584,  48  E.  C.   L.  584.     In  Wright  v,  Wright,  21  Conn.  340.     In 
this  case  a  plea  stated  that  H.,  under  this  case  the  court  said:     "The  de- 
whom    the    defendants    justify,    was  fendant,   in   his  second    plea,    would 
occupier  of  a  close;  that  he,  while  such  seem  to  rely  upon  a  prescription  or  an* 
occupier,  and  all  other  prior  occupiers  cient  practice,  founded  on  a  supposed 
of   the   said  close,   for    twenty    years  agreement,  entered  into  by  one  Martin 
next  before  action  brought,  and  before  Wright,  which  forever  excuses  the  de- 
the  times  when, etc.,'*  have  had,  used,  fendant  from  building  or  maintaining 
and  actually  enjoyed  without  interrup-  any  part  of  the  wall  in  dispute.     Be- 
tion,  and  of  right  ought  to  have  had,"  fore  proceeding  to  the  main  question^ 
etc.;  and  that  H.,  at  the  times  when,  we  remark  that  the  defendant's  plea  is^ 
etc.,  of  right  ought  to  have  had,  etc..  obviously    defective    in    form.      The 
and  still  of  right  ought  to  have  had,  form  and  manner  of  pleading  a  pre- 
etc.,  for  himself,  etc.,  occupiers  of  the  scription   in   bar  is  familiar  to  every 
said  close,  a  certain  way  to  pass,  etc.,  member  of    the    profession.     In    thiS' 
as   to   the  said   close  of  H.,  with  the  case    no    intelligible    prescription    is- 
appurtenances    belonging  and   apper-  pleaded,  by  description  or  otherwise., 
taining.     This  averment   the  plaintiff  Nor  is  it  averred  to  be  obligatory  upon 
traversed.     After  verdict   for  the  de-  the  plainti£f.     Nothing  more  is  stated 
fendants  on  this  issue  it  was  held,  on  than    certain    evidence  conducing    to 
motion  for  judgment  mm  obstante  vere-  prove  some  kind  of  a  prescription,  ac— 
dictOy   that    the    plea    was    bad,    and  companied  with  a  general  averment,  at 
the  court  gave  judgment  accordingly,  the  close  of  the  plea,  of  the  present. 
This   was  on  the  ground  that  a  plea  duty  of  the  plaintifi;  but  this  is  not  an. 
under  the  statute  2  &  3  Wm.  IV.,  c.  71,  averment  of  the  necessary  facts  to  sus- 
§§  2,  5,  alleging  an  easement  enjoyed  tain  the  plea.     Besides,  it  only  states- 
for  twenty  years,   must  state,  in  the  that  Martin  Wright  and  the  defendant 
words  of  section  5,  that  the  enjoyment  in  fact  divided  a  certain  fence,  many- 
was  had  "  as  of  right."  years  since,  and  that  they,  so  long  as; 

2.  Montgomery  v,  Locke,  72  Cal.  75;  the  said  Martin  was  in  life,  and  the 
Lane  v.  Miller,  27  Ind.  534.  plaintiff  since,  as  to  his  lot,  have  con- 

3.  Montgomery  v.  Locke,  72  Cal.  75;  tinned  to  maintain  that  particular  fence 
Lane  v.  Miller,  27  Ind.  534;  Ogle  v.  according  to  said  ancient  arrangement; 
Dill,  55  Ind.  130.  but  no  perpetual  obligation,  as  founded 

"  Continnoiu  "  Equivalent  to  ^'Uninter-  in  such  arrangement,  and  to  run  with 

mptad."  —  An  averment,  in  the  answer  the  land  to  the  present  occupant,  is. 

to  a  cross-complaint,  of  the  use  of  the  averred,  or  can  be  inferred  from  what 

water  of  a  stream  by  the  plaintiff  for  is    averred.      And    further,    whatever 

the   requisite   period   by    a    diversion  usage  or  agreement  is  set  up  in  the 

which  was  **  open,  notorious,  and  con-  plea,  or  may  be  inferred  from  what  is- 

tinuous,  and  adverse  to  defendant,"  is  set  up,  relates  to  the  two  farms  of  the 

a  sufficient  averment  of  a  prescriptive  said  Martin  Wright  and  the  defendant,, 

right  to  the  use  of  the  water  diverted,  as  they  existed,  and  were  enclosed,  in 

although  the  word '*  uninterrupted  "  is  their    ancient    and    unbroken     state; 

not  used  in  the  averment.     Chauvet  v.  whereas    divisions    and    subdivisions. 

Hill,  93  Cal.  407.  have  since  taken  place,  and  strangers^ 

4.  Montgomery  v,  Locke,  72  Cal.  75;  purchasers,  or  execution  creditors^ 
Chauvet  v.  Hill,  93  CaJ.  407;  Lane  v.  ignorant  oif  the  existence  of  any  an- 
Miller,  27  Ind.  534;  Ogle  v.  Dill,  55  cient  arrangement,  have  become  or 
Ind.  130.  may   become  owners  of  these  farms^ 

Meire  Statemmitof  Evldflnoelnsnfloient.  every  parcel  of  which  now  sustains  or 

—  The  statement  of  certain  evidence  may  sustain  relations  to  every  other 

conducing  to  prove  some  kind  of  pre-  parcel  most  essentially  qualifying  any 

scription,   accompanied   by  a  general  duties  to  fence,  of  an  ancient  date.^^ 
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Continued  SzoroiM  of  Bight.  —  It  must  aver  not  merely  that  the  right 
existed,  but  a  continued  exercise  of  the  right.^ 

4.  Pleading  and  Proof —  Floa  icut  Bo  Butained  by  Proof.  —  The  party 

who  pleads  prescription  must,  of  course,  prove  the  facts  necessary 
to  sustain  such  plea.* 

SuAoient    Avormont    of    ProoeriptiTO  tuary  right  to  the  use  of  all  thb  waters  " 

Bight.  —  In  Hill  v,  Hagaman,  84  Ind.  of  a  certain  stream  does  not  show  a 

287,  the  complaint  alleged  that  one  E.  right  to  the  use  ot  the  waters  acquired 

had  a  right  of  way  from  his  own  land  by  prescription,  said:     "As  a   reason 

through  the  middle  of  the  defendant's  why  the  judgment  should  be  reversed, 

adjoining  tract,   which  he  exchanged  the   defendant    claims,    among    other 

with   the  defendant   for  a  like    right  matters,    that    although    the    plaintiff 

along  his  west  line,   which  £.  there-  attempted  to  allege  in  his  complaint 

upon  used  continuously  for  more  than  that  the  defendant  had  interfered  with 

twenty  years,  when  the  plaintifif  pur-  water  rights  obtained  by  prescription, 

chased  of  E.  the  land  and  said  way,  the  language  of  that  pleading  would 

and  that  the  plaintiff  had  continuously  not  bear  such  a  construction.     In  this 

used  the  way  for  fifteen  years,  when  we  agree.     What    is  an   '  undisputed 

the  defendant  obstructed  it.      It  was  usufructuary    right    to    the    use '    of 

held    that    the    complaint   sufficiently  water,  had  by  an   individual   for  ten 

showed  an  adverse  enjoyment  for  more  years?     It  is   not  necessarily  a  right 

than   twenty  years,   and   not  a  mere  acquired  by  adverse  possession,  which 

use  by  license,  and  was  good  on  de-  element  must  exist  in  order  that  the 

murrer.               \  complaint  should  be  held  to  have  stated 

Answer    in    Suit  for    Injunction.  —  a  cause  of  action.     A  tenant  may  have 

That  the  defendant  and  his  grantors  from  his  landlord  an  undisputed  right 

for  the  preceding  fifty  years  adversely  to  use  water  belonging  to  the  latter, 

and  under  a  claim  of  ownership  had  and  may  do  so  by  his  license,  in  an  un- 

continuously   enjoyed    and   used    the  disputed   manner,  for  ten   years,  but 

right  to  flow  the  water  of  a  stream,  run-  this  possession  of  the  use  is  not  neces- 

ning  through  the  lands  of  both,  back  sarily  adverse  because  undisputed.     A 

upon   the   lands  of    the    plaintiff,    by  usufructuary  right  is  the  right  of  using 

means    of    a     milldam    across    such  and  enjoying  the  profits  of  a  thing  be- 

stream,  used  during  such  period,  is  a  longing  to  another,  without  impairing 

sufficient  answer  to  a  complaint  to  en-  the  substance.     Webster's  Dictionary, 

join  the  defendant,  on  the  ground  that  This  amounts  to  nothing  more,  at  best, 

such  dam  will  not  be  of  public  utility  than  the  right  to  use  the  water  of  an- 

and  will  be  injurious  to  the  plaintiff,  other,  but   is   not   an  allegation   of  a 

from  repairing  or  rebuilding  it  when  continued  adverse  usage  or  exercise  of 

injured  or  thrown  down  by  high  water,  a   right.       The   plaintiff    might    have 

Ogle  V.  Dill,  55  Ind.  130.  claimed  such  a  right  for  twenty  years, 

InsoAciont  Avorment    of   ProooriptiTe  but  if  he  did  not  exercise  it  adversely 

Sight.  —  In   an   action   to   recover  for  he  could  not  have  set  the  statute  of 

damages  done  to  the  land  of  the  plain-  limitations  in  motion  to  protect  him. 

tiff  by  an  overflow  of  water  produced  We  think  the  demurrer  should   have 

by  a  certain  levee  erected  by  the  de-  been  sustained." 

fendant,  an  averment  in   the   answer  A  ProooripdTO  Bight,  in  HaM  Torlia, 

that  the  levee  was  erected  more  than  need  not,  it  seems,  be  alleged.     It  will 

twenty  years  before   the    commence-  be  sufficient  for  the  pleader  to  aver  that 

ment  of  the  action,  and  has  since  been  he  has  enjoyed  the  right  for  a  period 

maintained   with   the   knowledge  and  long  enough   to  have    established   it. 

consent  of  the  plaintiff,  is  not  an  aver-  Chollar-Potosi  Min.  Co.  v.  Kennedy,  3 

ment  of  a  prescriptive  right  to  maintain  Nev.  361. 

the  levee.     Montgomery  v.  Locke,  72  8.  Montamat  v.    Kennedy,    15    La. 

Cal.  75.  Ann.    332;    Durham   v,    Holeman,    30 

1.  Heintzen  v.  Binninger,  79  Cal.  5.  Ga.  619;  Yancey  v.  Stone,  9  Rich.  Eq. 

In  this  case  the  court,  holding  that  an  (S.  Car.)  429;  Duggan  v.  Cole,  2  Tex. 

allegation  that  for  ten  years  prior  to  381;   Mitchell  v.  Burdett,  22  Tex.  633; 

the  commencement  of   the  action  the  Smith  v.  Power,  23  Tex.  29;  Cunning* 

plaintiff  "  had  the  undisputed  usufruc-  ham  v.  Frandtzen,  26  Tex.  34. 
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▼wiftaM  as  to  Kiad  of  Ua«r.  —  If  the  pleadings  present  a  claim  for  a 
prescriptive  title  by  pne  kind  of  user,  evidence  of  user  of  another 
kind  is  inadmissible.^ 

5.  Findings  —  Xloiii«itt  of  ProaozlptlTt  Titlo.  —  Where  the  defense  of 
a  prescriptive  right  is  pleaded,  findings  in  effect  that  the  user 
of  the  defendant  was  actual,  open,  and  notorious,  exclusive,  con- 
tinuous, and  uninterrupted,  under  a  claim  of  right,  in  hostility  to 
the  plaintiffs  title,  with  his  knowledge  and  acquiescence,  suffi- 
ciently set  out  the  elements  of  the  prescriptive  title  claimed^  and 
are  sufficient.* 

XVllL  DsniCATlOV  —  1.  Definition.  —  Dedication  is  the  act  of 
devoting  or  giving  property  for  some  proper  public  object  in  such 
manner  as  to  conclude  the  owner.' 

2.  Kanner  of  Pleading  —  What  ATermonts  Easontiai.  —  A  plea  of 
dedication  is  sufficient  which  alleges  the  facts  relied  on  as  con- 
stituting the  appropriation  of  the  land  to  a  public  use,  and  its 
use  by  the  public* 

night  to  Maintain  Bridge.  —  A  pre-  Htight  of  Dam.  —  Where  a  dam  had 

script! ve   right   to  maintain  a  bridge  been   in   existence   more   than  twenty 

across  a  navigable  stream  is  not  shown  vears,   but    had    been    raised    a    foot 

by  proof  that  it  has  been  maintained  in  higher  within   that  period,  the  ocou- 

the  same  place  more  than  fifty  years,  pant,  in  defense  to  an  action  against 

Arundel  v.  M'CuIloch,  lo  Mass.  70.  him  forbaclcing  up  the  water  to  the  in- 

The  Averment  of  a  Freeeriptlve  Sight  jury  of  property  aboye,  claimed  a  pre- 

to  a  Way  in  the  owners  of  a  farm   is  scriptiye  easement.     It  was  held  that 

sustained  by  evidence  that  such  own-  to  establish  the  prescription  the  rase- 

ers,  and  any  other  persons  having  oc-  ment    must    have    been    enjoyed   for 

casion  for  the  way,  have  used  it  for  the  twenty  years,  to  the  extent  claimed  at 

requisite  time,  although  the  same  evi-  the   trial.     Postlethwaite  v.    Payne,  8 

dence  proves  a  title  by  custom  in  other  Ind.  104. 

persons.      Kent    v.    Waite,    10    Pick.  2.  Alhambra  Addition  Water  Co.  v. 

(Mass.)  138.  Richardson,  72  Cal.  598,  in  which  case 

An  Ayerment  of  a  Lost  Orant  from  the  the  court  said:    "  It  is  not  necessary 

owner  of  a  beach  to  the  inhabitants  of  that  the  facts  should  be  stated  in  the 

a  town  in  their  corporate  capacity,  to  finding  in  the  language  of  the  plead- 

the  use  of  all  the  inhabitants  thereof,  ing.     Clary    v.    Hazlitt,   67    Cal.   286. 

to   take  seaweed   for  manuring  their  Where  '  probative  facts  are  found,  and 

lands  is  not  supported  by  evidence  that  the  court  can  declare  that  the  ultimate 

individuals  of  the  town  had  been  ac-  facts  necessarily  result  from  the  facts 

customed,  from  a  very  early  period  of  which  are  found,'  the  finding  is  sufii- 

time,  to  take  seaweed  from  the  beach  cient.     Coveny  v.  Hale,  49  Cal.  555; 

for   that  purpose.    Sale  v.   Pratt,    19  People  v,  Hagar,  52  Cal.  189;  Osborne 

Pick.  (Mass.)  191.  v.  Clark,  60  Cal.  623  " 

1.  llahing  and  Udng  Shore.  — Thus  if  8.  Hunter  v,  Sandy  Hill,  6  Hill  (N. 

the  defendant  gives  notice,    with   the  Y.)   407.      See    also    Am.    and     Eng. 

general  issue,  that  he  will  offer  in  evi-  Encyc.  of  Law  (2d  ed.),  title  Dedication^ 

dence  a  prescriptive  right  of  fishing  in  vol.  9,  p.  20. 

the  sea  adjoining  the  locus  in  quOy  and  Dedication   is  "  an  act  by  which  the 

of   using  and  occupying  the  shore  for  owner  of  the  fee  gives  to  the  public, 

that  purpose,  he  cannot  give  evidence  for  some   proper  object,  an   easement 

of  any  prescriptive  right  to  erect  huts  in  his  lands."      Curtis  v.  Keesler,  14 

on  the  shore  for  the  purpose  of  fishing;  Barb.  (N.  Y.)  511.     See  also,  for  other 

such  custom  or  usage  must  be  pleaded  definitions,  Williams  v,  Wiley,  16  Ind. 

or  mentioned  in  the  notice.     Cortelyou  362;  Bushnell   v.   Scott,  21   Wis.   451; 

V,  Van  Brundt,  2  Johns.  (N.  Y.)  357,  3  Grogan  v.  Hayward,  4  Fed.  Rep.  161. 

Am.  Dec.  439.  4.  SoAclent  Plea  of  Dedication.  —  An 
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3.  Bemedy  for  Improper  Vse  of  Dedicated  Property  —  l^Juiotlaa.  — 
If  dedicated  property  be  put  to  a  use  foreign  to  that  contem- 
plated by  the  intention  and  purpose  of  the  dedicator,  the  proper 
use  may  be  enforced,  and  an  improper  use  may  be  prohibited,  by 
a  proceeding  in  equity,  either  by  the  dedicator  himself  or  by  any 
property  owner  interested.* 

allegation   that  certain   streets  "  have  duced  under  the  denial,  but  must  be 

been  public  highways  ever  since  the  averred    by    answer.      Evansville   v. 

year  1866,  and   have  ever   since   said  Evans,  37  Ind.  229. 

date  been  duly  and  legally  recognized  1.  Campbell  County  Ct.  v.  Newport, 

as  such,  and  have  ever  since  been  used  12  B.  Mon.  (Ky.)  538;  Price  v.  Method- 

hy  the  public  as  such/'  is  a  sufficient  ist    Episcopal    Church,    4    Ohio    515; 

pleading    of    dedication     as     to    said  Brown   v.  Manning,  6  Ohio  298;    Le 

streets.     Murray    v,    Butte,    7    Mont.  Clercq  v,  Gallipolis,  7  Ohio,  pt.  i,  217; 

61.  Board  of  Education  v.  Edson,  18  Ohio 

Where  an  injunction  was  sought  to  St.  221;  Carter  v,  Portland,  4  Oregon 

scscrain  the  city  of  Evansville  from  im-  339;    Hardy  v.   Memphis,    10    Heisk. 

proving  what  was  claimed  by  the  city  (Tenn.)  127;  Harris  v.  Elliott,  10  Pet. 

as  an  alley,  it  was  answered  that  the  (U.  S.)  25 ;    Barclay  v.  Howell,  6  Pet. 

owners  of  the  property,  subject  to  the  (U.  S.)  498;    Atty.-Gen.  v.  Goderich,  5 

iplaintiflF's  life  estate  on  both  sides  of  Grant's  Ch.   (U.   C.)  402;    Guelph  v. 

4he  alley,  had  laid  out  and  opened  the  Canada  Co.,  4  Grant's  Ch.  (U.  C.)  654. 

«ame  to    correspond   with    the    other  Action  by  Private  Individual  to  EnlbrM 

alleys  of  the  city,  with  the  consent  of  Dedication.  —  A  private  individual  may 

the  plaintiff,  and  in  1858  had  laid  off  proceed  in  equity  to  enforce  the  dedi- 

lots  on  their  grounds  abutting  on  said  cation  of  lands  to  public  uses   where 

alley,  and   described   said   lots  as  ex-  his  private  interests  are  affected.    Le 

tending   to   the    same,    in   deeds    and  Clercq  v.  Gallipolis,  7  Ohio,  pt.  i,  217. 

conveyances;  and  that,  with  full  knowl-  Joinder  of  Citiiene  in  Aildng  I^jnnetieA 

-edge  of  the  plaintiff  and  the  owners,  for  Interference. —  Residents  of  a  mu- 

•said  alley  had  been  used  by  the  pub-  nicipality  have  a  common  interest  with 

Jlc,  exclusive  of  the  use  by  the  owners,  each  other,  and  with  the  village  itself, 

It  was  held  that  this  answer  was  suffi-  in  preventing  any  obstruction  to  the 

dent  as  showing  a  dedication'  to  the  use  of  a  public  square,  and   may  be 

public  by  acts  in  pais;  that  the  answer  properly   joined   with   the    village    as 

was  not  merely  an  argumental  denial,  complainants.    .May wood  Co.  v,  May- 

and  that  such  facts  could  not  be  Intro-  wood,  118  III.  61. 

8M  Volume  XIII. 


LIQUOR    SELLING. 

See  article  INTOXICATING  LIQUORS,  voL  ii,  p.  513. 


LIS    PENDENS. 

» 

Sec  article  ANOTHER  SUIT  PENDING,  vol.  i,  p.  750;  and  for 
the  substantive  law  of  the  subject,  see  Am.  and  Eng.  Encyc.  of 
Law,  title  LIS  PENDENS, 


LOCAL  AND  TRANSITORY  ACTIONS. 

See  article  VENUE  and  the  cross-references  there  given. 


LOCAL    IMPROVEMENTS. 

By  Carl  £.  Herring,  LL.M. 

I  Defivitiov,  296. 
n.  JumsDicTiov  OF  CoirBT8»  297. 

1.  Necessity  of  Improvements^  2f^^, 

2.  Injunction  Against  Void  Assessments^  298. 

HI   IVITIATOBT  PB0CEEDnrG8»  298. 

1.  Petition^  298. 

2.  Ordinances^  300. 

3.  Notice,  301. 

4.  Objections y  305. 

IT.   ASSEBBKSVTB^  306. 

1.  In  General,  306. 

2.  Notice,  306. 

3.  Confirmation^  308. 

a.  In  General,  308. 

b.  Petition,  309. 

c.  Notice,  309. 

d.  Hearing,  311. 

e.  Order,  313. 

/•   ^^^A  314. 

4.  Enforcing  Assessments,  315. 

a.  In  General,  315. 

b.  Defenses,  317. 
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T.  IVJirvcTiov,  318. 

1.  When  It  Lies,  318. 

2.  When  It  Does  Not  Lie^  319. 

3.  The  Bill,  320. 

YI  Appeal,  320. 

1.  In  General,  320. 

2.  By  Whom,  324. 

3.  Notice,  326. 

4.  T/w^,  327. 

5.  Effect,  x2^, 

6.  Issues  Involvea,  329. 

a.  /«  General — Pleadtt^s^  329. 
^.    Trial  de  Novo,  330. 
r.  Issues  of  Lower  Tribunal,  331, 
^.  Immaterial  Irregularities,  331. 
^.  Discretion,  331. 

(i)  W^>4«»  Controlled,  331. 

(2)  ^Af«  jVi;/  Controlled^  332. 

7.  Waiver  of  Appeal,  332. 

8.  ^^«^,  332. 

9.  Judgment,  332. 

L  BSTIVITIOV.  —  A  local  improvement  is  one  which  especially 
benefits  realty  in  its  particular  locality.*  The  property  itself 
must  be  benefited,*  but  the  benefit  derived  by  the  public  in 
general  is  wholly  immaterial.'  And  conversely,  an  improvement 
made  at  the  public  expense  must  be  completed  without  reference 
to  local  benefits  and  without  imposing  local  burdens."*     It  thus 

1.  New  York  L.  Ins.  Co.  v.  Prest,  71  ments  '    is    employed    as     signifying 

Fed.    Rep.    815,    where    it  was  said:  improvements  made   in    a    particular 

"  The   term  *  local  improvements,*  on  locality   by    which    the   real   property 

which  the  power  asserted  by  this  city  adjoining    or    near    such     locality    is 

charter  is  buttressed,  had,  at  the  time  specially  benefited.     This  definition  is 

of  the  legislative  grant,  a  well-known  approved   in    State  v.    District   Ct.,  33 

and  sharply  defined  meaning  in  law.  Minn.  295. 

As  applied  to  a  street  it  meant  the  im-  2.  Bloomington  v.  Chicago,  etc.,  R. 

provement  of  a  street,  as  such,  within  Co.,  134  III.  451;  New  Orleans  Praying 

the  design  of  its  creation,  *  by  reason  of  for  Opening  of  Streets,  20  La    Ann. 

which  the  real  property  abutting    or  497;     Kankakee    Stone,    etc.,    Co.    v. 

adjacent  was  especially  benefited  in  its  Kankakee,   128   111.    173;    Steelton   v. 

market    value.'     *    *    *     Its  exercise  Booser,  162  Pa.  St.  630;    New  York  L. 

is  inseparable  from  the  idea  and  pur-  Ins.  Co.  v,  Prest,  71  Fed.  Rep.  815. 

pose  of  permanency,  and  must  be  of  8.  State  v,  Newark,  37  N.  J.  L.  415; 

that    character    which    presumptively  Fagan   v.   Chicago,   84  111.   227.    Bat 

works  out  an  enhancement  of  the  mar-  see  Goodwillie  v.  Lake  View,  137  III. 

ket  value  of  the  property  assessed."  51,  where  it  is  held   that  if  the  sum 

See  also  Chicago  v,  Blair,  149  111.  310  required   exceeds    the    benefits,    such 

^appnn'td  in  Illinois  Cent.   R.  Co.   v.  excess  must  be  paid  from  the  general 

Decatur,    154     111.    173] ;     Neenan    v.  fund;  and  to  the  same  effect  is  State  9. 

Smith,  50  Mo.   525;    Holdom   v.  Chi-  Newark,  37  N.  J.  L.  415. 

cago,  169  III.  109.  4.  Steelton   v.    Booser,    162   Pa.    St. 

In  Rogers  v,  St.  Paul,  22  Minn.  494,  630,  wherein   a   public   driveway  was 

the  definition  of  Berry,  J.,  is  as  fol-  made  at  the  public  expense  and  it  was 

lows:      **  The    term    'local    improve-  held  unjust  and   unequal  to    compel 
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follows  that  the  term  "  local  improvement  **  includes  the  soddin&r 
of  streets,*  the  laying  of  sidewalks,*  grading,'  bridging,*  filling,* 
paving,*  and  the  construction  of  viaducts.^ 

iMtl  lAproTtmmiti  So  Vot  SmbrMo  improvements  of  a  public  nature 
ivherein  there  is  no  special  local  benefit,^  nor  improvements  not 
of  a  public  nature.*  Whether  the  improvement  is  local  or  gen- 
eral is  in  a  large  measure  left  to  the  discretion  of  certain  author- 
ized boards,  and  their  findings  are  generally  held  to  be  final  in 
the  absence  of  fraud  or  gross  abuse  of  discretion.**  Thus  sprin- 
kling the  streets  of  a  city  is  not  a  local  improvement,**  nor  the 
maintenance  and  repair  of  a  boulevard,**  nor  the  establishment 
of  a  system  of  waterworks.** 

DL  JuBisDiCTiov  OF  CoiTBTB  —  1.  Heoettlty  of  Improyemeiiti.  — 
The  necessity,  utility,  or  expediency  of  a  proposed  improvement 
is  a  matter  entirely  legislative,  and  the  courts  will  not  interfere 
except  in  case  of  fraud  or  gross  abuse  of  discretion.**    This 

each  abutting  owner  to  grade  the  pub-  12.  Crane    v.   West    Chicago    Park 

lie  footway  at  his  own  expense.  Com'rs,  153  III.  348. 

I.  Murphy  v,  Peoria,  119  111.  509.  18.  Blue   Island   v,   Eames,  155  111. 
S.  Wiles    V.    Hoss,    114    Ind.    371 ;  398;  Morgan  Park  «/.  Wiswall,  155  111. 

Taber    v.    Graf  miller,    109    Ind.    206,  262. 

wherein  it    is    held    that    the    word  14.  Georgia,  —  Tuggle  v.  Atlanta,  57 

''street"  is  a  generic  term,  embracing  Ga.    114;    Morrison   v.  King,   100  Ga. 

sidewalks,  and  under  an  authority  to  357. 

improve  streets  a  municipal  corpora-  Illinois.  —  Holdom   v.    Chicago,   169 

tion  may  make  sidewalks.  111.  109;  Louisville,  etc.,  R.  Co.  v.  East 

S.  Stinson   v.   Smith,   8   Minn.   366;  St.   Louis,    134  111.   656;    Dunham    t\ 

Dorgan  v.  Boston,  12  Allen  (Mass.)  223.  Hyde  Park,  75  111.  371;  Brush  v,  Car- 

4.  State  V.  Ensign,  54  Minn.  372.  bondale,  78  111.  74. 

5.  State  V,  District  Ct.,  33  Minn.  295.  Indiana,  —  Barber  v.  Asphalt  Paving 

6.  Municipality  No.  2  v,  Guillotte,  Co.,  125  Ind.  455;  Doctors.  Hartman, 
14  La.  Ann.  295.  74  Ind.  221. 

7.  Louisville,  etc.,  R.  Co.  v.  East  St.  Iowa,  —  Dewey  v.  Des  Moines,  lei 
Louis,  134  111.  656.  Iowa  416. 

8.  Louisville,  etc.,  R.  Co.  v.  East  St.  Kansas,  —  Seward  v,  Rheimer,  2 
Louis,  134  111.  656.  Kan.  App.  95 ;    Stewart  v,  Neodeska,  3 

9.  Bloomington  v.  Chicago,  etc.,  R.  Kan.  App.  330;  State  v,  Neodeska,  3 
Co.,  134  111.  451.  Kan.  App.  319. 

10.  Louisville,  etc.,  R.  Co.  v.  East  St.  Louisiana,  —  Schmitt  v.  New  Or- 
Louis,   134  111.  656;    Illinois  Cent.  R.     leans,  48  La.  Ann.  1440. 

Co.  V,  Decatur,  154  111.   173.     Compare  Maryland,  —  Alexander      v.      Balti- 

Bloomington  v,  Chicago,  etc.,  R.  Co.,  more,  5  Gill  (Md.)  383. 

134  111.  451,  wherein  the  court  assumes  Massachusetts,  —  Worcester  t/.  County 

the  tight  to  review  an  arbitrary  ordi-  Com'rs,  167  Mass.  565;    Com.  v.  Ab- 

naoce  of  a  city.     See   also  infra^  II.  bott,  160  Mass.  282. 

Jurisdiction  of  Courts  ;  VI.  6.  e.  Discre-  Michigan,  —  Shimmons  v,  Saginaw, 

Hon,  104  Mich.  511. 

II.  New  York  L.  Ins.  Co.  v,  Prest,  71  Missouri,  — Cape  Girardeau  r. 
Fed.  Rep.  815,  a'/tiM^  an^/o^r^Mtf  Chi-  Houck,  129  Mo.  607;  Glasgow  v,  Sl 
cago  V,  Blair,  149  111.  310,  wherein  the  Louis,  107  Mo.  198;  Aldridge  v.  Spears, 
court  said  that  it  was  not  an  improve-  loi  Mo.  400;  Marionville  v,  Henson, 
ment  '*  either  of  the  property  or  of  the  65  Mo.  App.  397. 

street,  within  the  legislative  contempla-  New  Jersey,  —  State  v.  Jersey  City, 

tion   when   granting  power    to    make  26N.  J.  L.  444;  Pope  v.  Union,  18  N.  J. 

local  improvements  by  special  assess-  Eq.  282. 

ment."    See  also   Pettit  z^.    Duke,    10  New    York.  —  People    v.   Smith,   2X 

Utah  311.  N.  Y.  595. 
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doctrine  has  been  applied  to  the  power  of  municipal  authorities 
to  lay  out,^  vacate,*  fill,'  bridge,*  pave,'  and  repave  streets,*  and 
to  construct  sidewalks ;  '^  to  village  boards  in  the  matters  of 
widening  and  laying  out  streets,^  construction  of  sidewalks, 
including  width,  material,  and  manner  of  construction,*  the 
laying  of  drains,  and  the  manner  thereof.**  Where  such  power 
is  vested  in  the  County  Court  the  same  rule  applies.**  In  Indiana 
the  right  to  remonstrate  against  the  public  utility  of  a  proposed 
highway  and  to  appeal  from  the  decision  of  the  commissioners 
to  the  Circuit  Court  and  have  a  trial  de  novo  is  recognized.** 

2.  Lytinotion  Against  Void  Aatesnnenta.  —  The  courts  have  juris- 
diction to  declare  void  and  restrain  unauthorized  acts.** 

nL  IKITIATOBT  Pbooeedivgb — 1.  Petition.  —  When  the  initia- 
tory  proceeding  for  a  local  improvement  requires  the  petition  of 
a  designated  number  or  proportion  of  property  owners,  such 
petition  is  jurisdictional.**    And  a  finding  of  a  legislative  body 

North  Carolina,  —  Raleigh  v.  Peace,  enforcement  thereof  would  be  against 

no  N.  Car.  32.  conscience.     Kansas    Pac.    R.   Co.    v, 

Pennsylvania,  —  Kingston  Tp.  Road,  Russell,  8  Kan.  558;    Parker  v,  Cbal- 

134  Pa.  St.  409;  Vacation  of  Henry  St.,  liss,   9   Kan.   155;    Smith    v.   I^eaven- 

123  Pa.  St.  346.  worth,  9  Kan.  296;   Adams  v.  Beman, 

IVisconsin,  —  Benson  v.  Waukesha,  10    Kan.    37 ;    Ryan    v.    Leavenworth 

74  Wis.  31.  County,  30  Kan.  185;    Dutton  r.  Citi- 

1.  Worcester  v.  County  Com'rs,  167  zens'  Nat.  Bank,  53  Kan.  440;  Chi- 
Mass.  565;  Pope  v.  Union,  18  N.  ],  Eq.  cago,  etc.,  R.  Co.  v,  Frairy^  22  111.  34. 
282.  In  the  case  of   Kansas  Mut.  L.  Assoc 

2.  Glasgow  V,  St.  Louis,  107  Mo.  198  v.  Hill,  51  Kan.  643,  the  Supreme  Court 
Wiling^  State  v,  Clarke,  54  Mo.  36;  says:  *  It  is  well  settled  in  this  state 
Springfield  R.  Co.  v,  Springfield,  85  that  injunction  cannot  be  maintained 
Mo.  676;  Kittle  V,  Fremont,  i  Neb.  to  restrain  the  collection  of  taxes  which 
329].  the  plaintifif  justly  ought  to  pay,  be- 

8.  State  V.  Jersey  City,  26  N.  J.  L.  444.  cause  of  error  or  irregularity  in   the 

4.  Tuggle  V,  Atlanta,  57  Ga.  114.  proceedings  of  the  taxing  officers.'    In 

5.  Schmitt  v.  New  Orleans,  48  La.  the  case  of  Munson  v.  Miller,  66  111. 
Ann.  1440;  Holdom  v.  Chicago,  169  383,  the  Supreme  Court  of  Illinois 
111.  109;  Dewey  v,  Des  Moines,  loi  says:  'It  is  only  in  rare  cases  that 
Iowa  416.  the   courts  will  enjoin  a  tax.      This 

6.  Shimmons  v,  Saginaw,  104  Mich,  court  has  repeatedly  said  they  will  not, 
511.  unless  the  property  is  exempt  from 

7.  Brush  V,  Carbondale,  78  111.  74;  taxation,  or  where  a  tax  is  levied 
Marionville  v.  Henson,  65  Mo.  App.  which  is  not  authorized  by  law,  and  in 
397.  the  absence  of  all  legal  power,  or  where 

8.  Dunham  v,  Hyde  Park,  75  111.  371.  the  persons  imposing  it  have  no  power 

9.  Stewart  v,  Neodesha,  3  Kan.  App.  conferred  upon  them  by  law  to  levy 
330;  Benson  y,  Waukesha,  74  Wis.  31.  such  a  tax;   but  where  the  property  is 

10.  McChesneyv.  Hyde  Park,  151  111.  liable  to  the  burden  under  the  law, 
634.  and  the  law  has  authorized  the  tax  to 

11.  Aldridge  v.  Spears,  loi  Mo.  400.  be  imposed,  and  it  is  levied  by  persons 

12.  Schmied  v,  Keeney,  72  Ind.  309;  or  officers  designated  by  the  law  to 
Peed  V.  Brenneman,  72  Ind.  288.  levy  such  tax,  equity  will  not  interfere, 

18.  In  Seward  v,   Rheiner,   2  Kan.  but  will  leave  the  parties  to  their  legal 

App.  95,  the  court  said:    "  It  is  well  remedies.'"  See  further  Title  Guaran* 

settled  that  equity  will  not  interfere  to  tee,  etc.,  Co.  v,  Chicago,  162  111.  505; 

prevent  the  collection  of  taxes  on  the  Brooklyn  v.   Meserole,   26  Wend.  (N. 

ground    that   the     assessment    levied  Y.)  132;  Smith  v.  Minto,  30  Oregon  351. 

thereon  is  irregular  or  invalid,  unless  14.  Alabama.  —  Miller  v.  Mobile,  47 

they  are  clearly  inequitable  and    the  Ala.  163. 
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that  a  sufficient  petition  has  been  filed  is  ministerial,  and,  there- 
fore, not  conclusive.^  A  property  owner  is  not  estopped  by 
reason  of  nonobjection,  if  the  proceedings  are  void  for  want  of 

Ca&famia,  —  Turrill   v,  Grattan,  52  the  persons  owning  property  intended 

Cal.   97;    Burnett  v.   Sacramento,    12  to  fa«  benefited/ a  certain  improvement 

Cal.  76.  might  be  made.    (Laws  1824,  c.    193, 

Georgia.  —  Morrison  v.  King,  100  Ga.  g  8.    The  court  said :    *  Every  statute 

357.  authority,  in  derogation  of  the  common 

Indiana.  —  Anthony  v,  Williams,  47  law.  to  divest  the  property  of  one  and 

Ind.  565:  Kyle  v.  Malin,  8  Ind.  35.  transfer  it  to  another,  must  be  strictly 

lowa.^—  riager     v.    Burlington,     43  pursued,  or    the    title  will  not    pass. 

Iowa  661.  This  is  a  mere  naked  power  in  the  cor- 

Kansas,  —  SteinmuUer     v,     Kansas  poration,  and  its  due  execution  is  not 

City,  3  Kan.  App.  45;  Mills  v.  Neosha  to  be  made  out  by  intendment.  It  must 

County,     50     kan.    635;    Wyandotte  be  proved.    *    *    *    The  fact  that  a 

County  V,  Barker,  45  Kan.  699;  Shaffer  majority   petitioned   for  the  improve- 

V.   Weech,  34  Kan.    595 ;    Wabaunsee  ment  lies  at  the  foundation  of  the  whole 

County  V.  Muhlenbacher,  18  Kan.  129;  proceeding;    and  unless  that  fact  can 

Sleeper  v,  Bullen,  6  Kan.  301 ;  Leaven-  be  established  the  whdle  is  void  from 

worth  V,  Rankin,  2  Kan.  357.  beginning  to  end.     *    *    *    The  de- 

Kentucky.  —  Covington  v,  Casey,  3  fendant  insists  that  the  petition  con- 
Bush  (Ky.)  698;  Louisville  v.  Hyatt,  2  ferred  jurisdiction  on  the  trustees, 
B.  Mon.  (Ky.)  177.  »    »    »    provided   they  should  judge 

Louisiana.  —  Daniel  v.  New  Orleans,  that  a  majority  of  the  persons  in- 
36La.  Ann.  I;  McKee  t^.  Brown,  23  La.  tended  to  be  benefited  had  signed; 
Ann.  306;  McGuinn  v.  Peri,  16  La.  that,  by  granting  the  petition  and  pro- 
Ann.  326.  ceeding   with   the   work,  the   trustees 

Maryland.  —  Baltimore  v.  Eschbach,  adjudicated  upon  the  question  and  de- 

18   Md.  276;    Bouldin  v.  Baltimore,  15  termined    that    a   majority  had   peti- 

Md.  18:  Holland  v.  Baltimore,  11  Md.  tioned;  and  that  this  judgment  of  the 

186;    Henderson  v.  Baltimore,  8  Md.  trustees  is  conclusive  upon  all  persons 

353.  so  long  as  it  remains  unreversed.     It 

Nebraska.  —  State  v.  Birkhauser,  37  is  impossible  to  maintain  that  in  this 

Neb.   521;    Von  Steen   v.   Beatrice,  36  matter  the  trustees  were  sitting  as  a 

Neb.  421;   Howard  v.  Dakota  County,  court  of  justice,  with  power  to  conclude 

35  Neb.  229;  Robinson  v,  Mathwick,  5  any  one  by  their  determination.    True, 

Neb.  25s.  they  were  called   upon  to  decide  for 

New  Jersey.  —  Hudson    County    v.  themselves  whether  a  case  had  arisen 

Bayonne,   54  N.   J.   L.  293;    State  v.  in  which  it  was  proper  for  them  to  act. 

Orange,  32  N.  J.  L.  49;  State  v.  Eliza-  but  they  acted  at  their  peril.     They 

beth,  30  N.  J.  L.  176;    Carron  v.  Mar-  could  not  make  the  occasion  by  resolv- 

tia,  26  N.  J.  L.  S94-  ing  that  it  existed.    They  had  power 

New  Ydrk.  —  Miller  v.  Amsterdam,  to  proceed  if  a  majority  petitioned,  but 

149  N.  Y.  288;    People  v.  Brooklyn,  71  without  such  a  petition  they  had  no 

N.  Y.  495;  Boyle  t'.  Brooklyn,  71  N.  Y.  authority  whatever.     They  could  not 

i;    Litchfield  v.  Vernon,  41  N.  Y.  123;  create  the  power  by  resolving  that  they 

Swift  V.  Williamsburgh,  24  Barb.  (N.  had  it.'     a'/rVt^  Graves  v.  Otis,  2  Hill 

Y.)  427.  (N.  Y.)  466.   This  case,  which  has  been 

Oregon.  —  Smith  v.  Minto,  30  Oregon  frequently  cited  with  approval,  we  re- 

351.  gard  as  analogous,  and  adopt  the  Ian- 

Pennsylvania.  —  Pittsburg  v.  Walter,  guage  quoted  as  applicable  to  the  case 

69  Pa.  St.  365.  in  hand."     But  see  Matter  of  Kieman, 

Wisconsin.  —  Dieckmann  v.  Sheboy-  62  N.  Y.  457,  wherein  a  contrary  doc- 
ran  County,  89  Wis.  570;  James  v,  trine  is  asserted,  but  under  a  statute, 
Darlington,  71  Wis.  173.  however,  making  the  determination  of 

1.  In  Miller  v.  Amsterdam,  149  N.  the  common  council  in  respect  to  all 
Y.  288,  the  court  said :  "  It  is  like  the  facts  to  be  ascertained  for  the  purpose 
act  considered  in  Sharp  v.  Speir,  4  Hill  of  commencing  and  carrying  on  of  a 
(N.  Y.)  76,  which  provided  that,  '  on  proposed  improvement  final  and  con- 
application  in  writing  of  a  majority  of  elusive. 
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jurisdiction.*  Under  special  statutory  authority  limited  jurisdic- 
tion may  be  acquired  without  a  petition.* 

Contents  of  Petition.  —  In  order  to  confer  jurisdiction  the  peti- 
tion must  be  signed  unconditionally,'  and  by  a  majority  of  the 
frontage  of  the  property  liable  to  assessment,  when  so  required  by 
the  statute.*  An  ordinance  providing  for  specified  material, 
according  to  a  petition,  is  valid  although  a  petition  with  a  greater 
number  of  signatures  prays  for  a  different  material.'  When  the 
sufficiency  of  the  petition  is  drawn  in  question  the  burden  of 
proof  is  on  the  legislative  body.*  • 

2.  Ordinances.  —  Where,  in  place  of  a  petition,  a  designated 

1.  Hager  V.  Burlington,  42  Iowa  66i,  council  jurisdiction  to  make  the  im- 
where  the  court  reasons  that  the  prop-  provement.  No  petition  is  necessary 
erty  owner  is  not  estopped,  since  he  m  any  event  to  give  the  council  juris- 
may  have  supposed  the  cost  of  the  im-  diction  over  sidewalks  in  cities  of  the 
provement  was  to  be  defrayed  out  of  second  class,  the  class  to  which  Win- 
the  general  fund;  Matter  of  Sharp,  56  field  belongs,  except  in  the  construction 
K.  Y.  257,  where  it  was  held  that  a  of  sidewalks."  See  also  St.  Louis  v, 
signer  of  the  petition  has  a  right  to  Lang,  131  Mo.  412,  wherein,  constru- 
rely  upon  the  board  performing  its  ing  Rev.  Stat.  Mo.  (1889),  ^  815,  it  was 
whole  duty  and  ascertaining  that  a  held  that  a  city  may  institute  a  pro- 
requisite  number  had  signed  to  confer  ceeding  to  assess  damages  and  benefits 
jurisdiction  before  proceeding  with  the  caused  by  changing  the  grade  of  a 
work;  Sleeper  v.  Builen,  6  Kan.  301;  street  without  the  consent  of  the  owner 
Smith     v.     Minto,     30    Oregon    351;  of  the  property. 

Leavenworth    v.    Laing,    6   Kan.   274.  8.  In  Von  Steen  v,  Beatrice,  36  Neb. 

But  see  People  v.  Rochester,  21  Barb.  421,  a   petition   was   held   insufficient, 

(N.    Y.)  656,  wherein  it  was  held  that  necessary    petitioners    having    signed 

where  public  notice  of  the  time  and  '*  on  condition  that  grade  is  satisfactory 

place  for  making  objections  is  given,  and  trees  are  not  molested." 

pursuant  to  statutory  provision,  all  per-  4.  Turrill  v.  Grattan,  52  Cal.  97. 

sons  failing  to  make  objections    are  6.  In  Cunningham  v.  Peoria,  157  111. 

thereafter  estopped.  499,  the  court  said:    *'  We  are  left  to 

2.  In  Wilkin  v.  Houston,  48  Kan.  infer,  from  the  evidence,  that  the  names 
584,  the  court  said :  **  The  statute,  the  of  some  of  the  property  owners  ap- 
last  clause  of  paragraph  832,  General  peared  on  both  petitions,  and  we  are 
Statutes  of  1889,  which  was  in  force  unable  to  find  any  clear  and  satisfac- 
when  the  proceedings  to  improve  said  tory  evidence  that  the  petition  asking 
sidewalk  were  instituted  by  the  council  for  an  asphalt  pavement  was  signed  by 
of  said  city,  provides  that  *  no  for-  a  majority  of  the  owners  of  property 
mality  whatever  shall  be  required  to  abutting  upon  the  avenue  to  be  im- 
authorize  the  repairing  of  sidewalks  or  proved.  Whatever  may  have  been 
the  reconstruction  of  such  sidewalks  as  the  duty  of  the  city  council,  under  the 
arejn  the  judgment  of  the  council,  worn  provisions  of  the  statute,  if  only  one 
out  and  unfit  for  repair,  and  making  petition  signed  by  a  majority  of  the 
assessments  therefor.'  Under  this  pro-  property  owners  had  been  presented, 
vision  no  petition  was  necessary  to  and  that  had  prayed  for  an  asphalt 
give  the  council  jurisdiction  over  said  pavement,  it  was  clearly  authorized, 
sidewalk  for  the  purpose  of  repairing  under  the  circumstances  proved,  to 
the  same,  nor  for  the  purpose  of  recon-  ignore  the  petition  for  asphalt  pave- 
structing  it,  when,  in  the  judgment  of  ment  and  to  grant  the  prayer  of 
the  council,  it  became  worn  out  and  the  petition  praying  for  brick  pave- 
unfit  for  repair.     It  follows  then  that  ment." 

whether  the  improvenvent  of  said  side-  6.  In  State  v.  Elizabeth,  30  N.  J.  L. 

walk  is  treated  as  a  repairing  of  an  old  176,  it  was  held  that  inferior  jurisdic- 

walk   or  the  reconstruction  of  one  so  tions  have  upon  them  the   burden  of 

worn  out  as  to  be  unfit  for  repair,  no  showing  their  acts  to  be   within  the 

petition  was    necessary    to    give    the  authority  granted  to  them. 
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number  or  proportionate  vote  of  a  legislative  body  is  required  to 
order  an  improvement,  such  requirement  is  mandatory.* 

3.  Hotioe  —  Jnriidietioiial.  —  Statutory  provisions  requiring  the 
service  of  notice  in  proceedings  connected  with  proposed  improve- 
ments and  assessments  therefor  are  imperative  in  so  far  as  the 
giving  of  notice  is  required.*  And  a  law  imposing  an  assessment 
for  a  local  improvement  without  notice  to  the  owners  of  the 
property  to  be  assessed  or  giving  them  an  opportunity  to  be 
heard  is  unconstitutional  in  that  it  deprives  them  of  their  prop- 
erty without  due  process  of  law.'  In  New  Jersey  it  is  held  that 
notice  is  an  imperative  requisite,  although  the  statutes  make  no 
provision  therefor.* 

TeehiiioalitiM  Hot  Pfttal.  —  When  the  statutory  method  of  serving 
notice  has  been  complied  with,  and  the  citizen  is  fairly  advised,  in 
the  manner  prescribed  by  such  statute,  of  the  proceedings  and 
the  nature  thereof,  mere  irregularities  will  not  vitiate  the  notice.' 

1.  OrdinomoM.  —  Moberry  v.  Jefferson-  Troy,  43  Barb.  (N.  Y.)  48;  Matter  of 

ville,  38  Ind.  198;    Lexington  v.  Head-  Burmeister,   56   How.    Pr.  (N.   Y.  Ct. 

ley,  5    Bush  (Ky.)  508;    Covington  v.  App.)  416. 

Casey,  3  Bush  (Ky.)  698.  Pennsylvania, — Buchanan  v,  Beaver. 

8.  California.  —  Schmidt    v.  Market  171   Pa.  St.   567;  Com.  v.  Beaver,  171 

St.,  etc.,  R.  Co.,  go  Cal.  37;  Mulligan  Pa.  St.  542. 

V,  Smith,  59  Cal.  206.  8.  Stuart  v.  Palmer,  74  N.  Y.  183. 

Illinois.  —  Frizell  v.  Rogers,  82  III.  4.  Landis  v,   Vineland,  60  N.  J.   L. 

109;    Highway  Com'rs  v.   Harper,  38  264;  State  v.  Paterson  Ave.,  etc.,  Koad 

111.  104,  overruling  Wells  v.  Hicks,  27  Com'rs,  41   N.  J.  L.  83;  State  z^.  Run- 

111.345;  Corleyz'.Kennedy,  28  III.  143;  yon,  41   N.  J.   L.  98;    State  v.  Jersey 

Highway  Com'rs  v,  Hoblit,  19  111.  App.  City,  24  N.  J.  L.  662;  Brewster?/.  New- 

259.  ark,  II  N.  J.  Eq.  118. 

Indiana,  —  Bozarth  z'.  McGillicuddy,  5.  Schmidt  v.    Market   St.,   etc.,  R. 

(Ind.   App.    1897)  47  N.  E.  Rep.  399;  Co..    90    Cal.    37;    Ottawa    «/.    Macy, 

Barber  Asphalt  Paving  Co.  v.  Edger-  20   111.  413;  Baltimore  v,  Bouldin,  23 

ton,  125  Ind.  455.  Md.  370,  where  the  court  said:     "  The 

Iowa.  —  Moffit  v.  Brainard,  92  Iowa  powers  granted  by  this  act  are  such  as 

122;  Starr  v.  Burlington,  45  Iowa  87.  are  essential  to  the  existence  and  expan- 

Kansas.  —  Mills  v.  Neosho  County,  sion  of  a  great  municipality,  and  con- 

50  Kan.  635.  fided  to  a  local  legislature,  selected  by 

Michigan.  —  Curry  v.  Place,  99  Mich,  its  citizens  for  the  government  of  its  con- 

524;  Williams  y.  Detroit,  2  Mich.  560.  cerns.     It  would  be  fatal  to  the  objects 

Miftnesota.-^S^^^  v.  St.   Paul,  20  for  which  these  powers  are  delegated 

Minn.  511;  Griggs  z'.  St.  Paul,  11  Minn,  by  the  general  assembly  of  the  state 

308;    Weller  v,  St.   Paul,  5  Minn.  95;  to  require  all  the  notices  of  the  appli- 

McComb  v.  Bell,  2  Minn.  295.  cation  for  ordinances  to  carry  into  effect 

Nebraska.  —  Beatty    v.     Beethe,    23  these  powers  to  specify  with  technical 

Neb.  210;  State  v.  Otoe  County,  6  Neb.  precision  the  objects  for  which  the  ap- 

129;    Robinson   v.    Mathwick,  5   Neb.  plications  will  be  made.     Such  particu- 

252.  larity  would  embarrass  all  the  subse- 

New  Jersey.  —  State  zf.  Perth  Amboy,  quent   proceedings  dependent  on  the 

29  N.  J.  L.  259;  State  V.  Hudson,  29  N.  notices,  and  render  th«  rights  acquired 

J.  L.  475.  under  them  so  precarious  as  to  destroy 

New   York.  —  Boas  v.  New  York,  85  all  confidence  in  the  local  legislation  of 

Hun  (N.  Y.)  311;   Stuart  v.   Palmer,  the  city."    See  also  Fairchild   v.   St. 

74  N.   Y.    188,  where  the  court  said:  Paul,46  Minn.  540;  Verdin  v.  St.  Louis. 

"  The    legislature  may  prescribe   the  131  Mo.  26;  Risley  v.  St.  Louis,  34  Mo. 

kind  of  notice  and  the  mode  in  which  416;  State  v.  Elizabeth,  30  N.  J.  L.  365, 

it  shall  be  given,  but  it  cannot  dispense  wherein  it  was  held  that  the  minutes  of 

with    all    notice  ;  "     Cowen    v.    West  the  council  need  not  show  the  appoint- 
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Ptnonal  Kotioe.  —  Under  some  jurisdictions  personal  service  of 
notice  is  required.*  When  so  required  the  same  degree  of  strict- 
ness is  maintained  as  in  the  service  of  an  ordinary  summons.* 

Pablioatlon. — Where  publication  is  required  it  is  jurisdictional, 
and  proceedings  enacted  to  be  made  subsequent  thereto  are  void 
unless  such  publication  has  been  made.' 

Potting.  —  And  the  same  rule  applies  where  the  posting  of  notice 
is  required.* 

Contenti.  —  The  notice  required  must  contain,  with  convenient 
certainty,  all  of  the  requirements  of  the  law  under  which  the 

ment  of  a  day  of  hearing,  it  being  sufS-  requirement  of  service  of  notice  upon 

cient  if  such   notice  of  hearing  was  an  inhabitant  means  personal  service 

actually  given   in  a  proper    manner:  unless  some  other  service  is  specified 

Clinton  v,   Portland,   26  Oregon  410;  or  indicated. 

Beaumont  v.  Wilkes-Barre,  142  Pa.  St.  2.  Btriet  Constrnotion.  —  In  Uhl  9. 
198.  Moorhous,  137  Ind.  445,  it  was  held 
1.  Brewster  v,  Newark,  11  N.  J.  £q.  that  service  of  notice  must  be  had  upon 
118,  where  the  court  said:  *' That  the  the  actual  owner  of  the  land.  In  Whit- 
defendants  were  bound  to  give  some  ing  v.  New  Haven,  45  Conn.  303,  and 
notice  to  the  complainant  cannot  be  Norwich  v.  Hubbard,  22  Conn.  588,  it 
questioned,  and  my  impression  is  very  was  held  that  a  mortgagee  out  of  pos- 
strong  that  a  mere  publication  in  a  session  is  not  the  owner  of  the  land  and 
newspaper  is  not  sufficient  notice.  It  service  must  therefore  be  made  upon 
would  seem  proper  that  where  a  duty  the  mortgagor.  In  Lowell  v.  Went- 
is  required  of  a  man,  for  the  neglect  of  worth,  6  Cush.  (Mass.)  221,  a  require- 
which  he  is  subject  to  a  penalty  or  to  ment  that  service  must  be  had  upon  all 
an  action  for  debt  or  damages,  he  persons  liable  to  be  assessed  is  not 
should  have  a  personal  notice,  unless  complied  with  by  serving  all  but  one 
the  law  dispenses  with  it  or  provides  person.  In  State  r.  Elizabeth,  31  N.  J. 
some  other  notice.  This  is  the  reason  L.  547,  a  service  made  by  a  street  corn- 
why  the  character  of  the  notice  was  missioner  upon  all  known  residents 
prescribed  as  to  nonresidents,  or  the  was  held  sufficient.  In  Simmons  v. 
legislature  would  have  left  the  notice,  Gardiner,  6  R.  I.  255,  a  service  made 
as  well  of  nonresidents  as  residents,  upon  a  resident  by  leaving  a  copy  at 
discretionary  with  the  council.  In  the  his  boarding  house  was  held  insuffi- 
case  of  nonresidents  the  act  declares  a  cient. 

publication  sufficient.  This  would  8.  Oakland  Sav.  Bank  v,  Sullivan, 
seem  to  have  been  the  view  taken  b^  107  Cal.  428;  Schmidt  v.  Market  St., 
the  common  council:  that  as  to  resi-  etc.,  R.  Co.,  go  Cal.  37;  Reis  v.  Gra£f, 
dents  a  personal  notice  was  required.  51  Cal.  86.  holding  that  in  a  proceeding 
From  1836  to  1853,  by  their  ordinances,  to  improve  a  street  in  San  Francisco, 
the  street  commissioner  was  required  if  the  supervisors  do  not  make  an  order 
to  give  notice  in  writing.  The  publi-  for  the  publication  of  the  notice  of  the 
cation  in  a  newspaper  is  made  a  suf-  award  of  the  contract,  all  the  pro- 
ficient notice  to  nonresidents,  ex  ceedings  subsequent  to  the  award, 
necessitate,  but  even  then  it  is  done  by  including  the  assessments,  are  void; 
ex  press  legislative  authority.  A  publi-  Fairchild  v,  St.  Paul,  46  Minn.  540; 
cation  in  a  public  -newspaper  is  but  Pawnee  County  v.  Storm,  34.  Neb.  735, 
little  better  than  the  notice  which  Ca-  holding  that  publication  is  sufficient 
ligula  prescribed  for  his  laws.  This  although  the  owner  may  have  had 
matter,  however,  was  not  very  fully  no  actual  notice  of  the'  proceedings; 
discussed  on  the  argument,  and  I  will  Matter  of  Ford,  6  Lans.  (N.  Y.)  92; 
not  conclude  the  defendants  by  decid-  Welker  v.  Potter,  18  Ohio  St.  85;  Com. 
ng  the  question  without  affording  them  z^.  Beaver,  171  Pa.  St.  542;  Buchanan 
a  further  opportunity  of  being  heard."  v.  Beaver,  171  Pa.  St.  567. 
See  also  Landis  v.  Vineland.  60  N.  J.  L.  4.  Oakland  Sav.  Bank  v.  Sullivan, 
264;  Rathbun  r.  Acker,  18  Barb.  (N.  Y.)  107  Cal.  428;  Pawnee  County  v.  Storm, 
393,  wherein  it  is  held  that  a  statutory  34  Neb.  735. 
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particular  organization  is  acting.^ 

Setignating  Place  and  Time.  —  The  notice  must  designate  the  place 
and  time  of  meeting  with  particularity  sufficient  to  enable  inter- 
ested persons  to  attend.* 

Dnratien.  —  Notice  must  be  given  for  the  full  period  required.* 

Proof  of  Hotioe.  — The  proof  of  service  of  notice  may  be  made  by 
any  person  having  knowledge  of  such  fact,*  and  should  contain  a 
statement  of  the  manner  of  service,  the  time,  and  the  substance 
of  such  notice.* 

PnUioation  EzelniiTo.  —  Where  provision  is  made  for  constructive 
notice,  personal  notice  is  held  not  necessary.*  And  where  pro- 
vision is  made  that  the  notice  shall  be  published  and  posted,  the 
word  "and  "  is  construed  as  used  in  the  sense  of  "  or."  ^ 

Vo  Kotioe  If  Beqnired  of  the  proceedings  leading  up  to  the  deter- 
mination of  the  necessity  for  improvement.**    And  under  some 

1.  Ottawa  V.  Macy,  20  111.  418,  giving  being  Sunday;  Trenton  v.  Collier,  68 
approved  forms  of  notices;  Tufts  v.  Mo.  App.  483,  holding  that  a  require- 
Charlestown,  98  Mass.  586;  Verdin  r.  ment  of  two  weeks'  consecutive  publi- 
St.  Louis,  131  Mo.  82,  where  the  form  cation  in  a  daily  newspaper  was  satis- 
approved  is  set  forth  in  full;  Pawnee  fied  although  Mondays  intervened 
County  u.  Storm,  34  Neb.  735,  setting  when  there  was  no  issue  of  the  paper; 
forth  Uie  approved  form;  State  v. Jfer-  Washington  v.  Nashville,  i  Swan 
sey  City»  35  N.  J.  L.  408;  State  v,  Eliz-  (Tenn.)  177,  holding  that  a  require- 
abeth,  32  N.  J.  L.  357;  State  v.  Jersey  ment  of  thirty  days'  notice  was  not  sat- 
City,  27  N.  J.  L,  536;  Merritt  v.  Port-  isfied  by  a  direction  to  the  property 
Chester,  71  "A.  Y.  309;  Ladd  v.  Spencer,  owner  to  make  the  improvement  within 
23  Oregon  193;  Clinton  v.  Portland,  26  seventeen  days. 

Oregon  410;  Wilson  v.  Salem,  24  Ore-  4.  In  Jenks  v,  Chicago,  48  111.  296, 

gon  504,  where  the   form  of  notice  is  proof  was  made  by  the  printer's  certifi- 

given;  Simmons  v,  Gardiner,  6  R.  I.  cate  of  publication.      In   Hildreth   v. 

255,  holding  that  a  notice  requiring  the  Lowell,  11  Gray  (Mass.)  345,  proof  was 

owner  to  alter  and  improve  the  side-  held  properly  made  by  the  constable 

walk  adjoining  his  estate  was  insuffi-  who  served  the  notice.     InState  v.  Otoe 

cient  without  specifying  which  estate;  County,  6  Neb.   129,  it  was  held  that 

Beaumont  v.  Wilkes-Barre,  142  Pa.  St.  proof  of  posting  should  be  made  by  the 

198;  My  rick  v.  La  Crosse,  17  Wis.  443.  person  who  posted   the   notices.     See 

2.  Highway  Com'rs  v,  Hoblit,  19  111.  generally  article  Publication. 

App.  259;    Beatty  v,  Beethe,  23  Neb.  6.  In  Butler  v,  Chicago,  56  111.  341, 

210;  State  V.  Perth  Amboy,  29  N.  J.  L.  proof  of  notice  was  held  defective  in 

259;   State  V.  Jersey  City,  25  N.  J.  L.  that  it  failed  to  state  the  date  of  the 

309.  last  paper  containing  the  notice,  or  any- 

8.  Oakland  Sav.  Bank   v.   Sullivan,  thing  equivalent  thereto.     In  Jenks  z/. 

107  Cal.  428;    Hewes  v.  Reis,  40  Cal.  Chicago,  48  111.  296,  it  was  held  that* 

255,  holding  that  the  posting  of  notices  the  ten  consecutive  days  mentioned  in 

for    three    days    instead    of    five,    as  the  certificate  of  publication  were  pre- 

required   by  law,   renders  invalid  all  sumed  to  be  secular  days,  in  the  ab- 

subsequent     proceedings;       Highway  sence  of  a showing'that  publication  was 

Com'rs   V,   Hoblit,    19   111.   App.   259;  made  on   Sunday.     See  also  State  v, 

Jenks  V,  Chicago,  48  111.  296;  Fairchild  Otoe  County,  6  Neb.  129. 

V.  St.  Paul,  46  Minn.  540,  holding  it  to  6.  State  r.  Plainfield,  38  N.  J.  L.  95. 

be  immaterial  that  more  than  the  re-  7.  Washburn  v,  Lyons,  97  Cal.  314. 

quired  time  elapsed  from  the  date  of  the  But  see  Oakland  Sav.  Bank  z/.  Sullivan, 

first  publication  to  the  time  of  the  meet-  107  Cal.  428. 

ing;  Sewall  v.  St.  Paul,  20  Minn.  511,  8.  Nevin  v.  Roach,  86  Ky.  492;  Bar- 
holding  that  a  requirement  of  six  days'  her  Asphalt  Paving  Co.  z^.  Edgerton, 
publication  was  not  complied  with  by  125  Ind.  455;  Finnell  v,  Kates,  19  Ohio 
a  publication  of  six  days,  one  of  them  St;  405. 
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jurisdictions  the  rules  heretofore  laid  down  with  reference  to  the 
necessity  of  notice  would  seem  to  have  been  greatly  relaxed.* 

WaiTor.  —  The  right  to  object  on  the  ground  of  want  of  notice 
may  be  lost  by  delay,*  and  the  entry  of  an  appearance  and  failure 

In  Winansz'.  Highway  Com' rs,  57  K.  charging  the  costs  thereof  upon  the 
J.  L.  71,  the  court  said:  "  It  maybe  lots  and  blocks  owned  by  those  bene- 
remarked  that  the  statement  that  no  fited  by  the  sewer  without  first  giving 
person  can  be  affected  in  his  property  such  owners  notice  of  its  proposed  con- 
rights  without  an  opportunity  of  being  struction.  was  depriving  them  of  their 
heard  is  not  accurate,  if  regarded  in  property  without  due  process  of  law, 
the  sense  that  a  specific  notice  must  be  and  the  court  said:  '*  In  Strowbridge 
given  and  a  hearing  accorded  to  a  per-  v.  Portland,  8  Oregon  67,  the  question 
son  in  each  step  of  the  proceeding  of  the  necessity  of  notice  in  such  cases 
which  affects  his  property.  An  obvi-  was  directly  raised.  ♦  ♦  •  Judge 
ous  illustration  is  afforded  in  the  mat-  Boise,  who  delivered  the  opinion  of  the 
ter  of  the  exercise  of  the  right  of  court  at  page  83  of  the  case,  used  the 
eminent  domain.  The  state  either  di-  following  language:  'The  elaborate 
rectly  fixes  upon  certain  property  of  a  manner  pointed  out  in  the  charter  for 
citizen  or  confers  the  power  upon  a  com-  acquiring  the  authority  to  construct 
mon  council  or  a  corporation  to  do  so.  street  improvements  does  not  apply  to 
No  opportunity  for  a  hearing  is  secured  the  construction  of  sewers.  The  latter 
to  him  by  the  Constitution  as  to  whether  may  be  laid  when,  in  the  judgment  of 
his  property  shall  be  taken.  His  only  the  city  council,  the  same  shall  be  nee- 
constitutional  right  is  to  have  a  hearing  essary.  They  may  be  made  without 
in  respect  to  the  steps  in  the  proceed-  previous  notice,  the  council  alone 
ings  which  are  judicial,  namely,  in  being  the  judge  of  their  necessity, 
the  assessments  of  the  compensation.  Sewers  are  required  as  a  part  of  the 
Morris  v.  Heppenheimer,  54  N.  J.  L.  sanitary  regulations  of  the  city  to  pre- 
268.  Indeed,  in  all  the  cases  cited  in  vent  the  development  of  local  dis- 
which  a  notice  was  held  essential  for  orders,  and  generally  to  preserve  the 
the  purpose  of  affording  an  opportunity  public  health.  It  may  and  often  does 
for  a  hearing,  it  will  be  found  that  the  happen  in  populous  towns  that  active 
proceeding  was  quasi-}\xd\ci3\.  The  measures  have  to  be  taken  by  city 
body  had  a  discretion  as  to  whether  it  authorities  in  sanitary  regulations,  and 
should  act  at  all,  or,  if  it  was  compelled  it  would  not  be  wise  to  leave  so  im- 
to  act,  a  discretion  as  to  how  it  should  portant  a  power,  often  requiring  the 
proceed.  It  would  be  absurd  to  pro-  most  prompt  exercise,  to  the  tardy 
vide  for  a  hearing  if  the  conduct  of  the  mode  provided  for  inaugurating  street 
body  to  be  influenced  is  so  rigidly  fixed  improvements.  Section  106  (now  see- 
by  law  that  there  could  be  no  possible  tion  121)  alone  provides  for  the  manner 
divergence."  of  making  drains  and    sewers.     The 

1.  In  Marsh  v.  Oregon  City,  105  Mo.  only  question  is,  has  the  city  council 
226,  construing  Rev.  Stat.  Mo.  (1879),  promptly  exercised    its  powers  under 
§  4942,  it  was  held  that  the  notice  re-  such    section?'     The    view    here    ex- 
quired  in  certain  cases  did  not  apply  to  pressed  by  the  learned  judge  may  not 
•a  case  of  merely  widening  an  alley.  accord  with  that  entertained  by  the  prcs- 

In  Connor  v.   Paris,  87  Tex.  32,  it  cnt  members   of   this  court.      In   the 

was  held  that  a  city  ordinance  provid-  light  of  subsequent  decisions  we  might 

ing  for  street  improvements  was  not  a  be  inclined  to  hold  differently;  but  a 

special  law  within  the  meaning  of  the  court  is  not  always  at  liberty  to  enforce 

Constitution,  art.  3,  §  57,  prohibiting  the  personal  opinions  of  its  members; 

the  passage  of  special  laws  without  no-  due  deference  must  be  made  to  the  ad- 

tice  to  the  persons  affected  thereby;  and  judications  of  their  predecessors,  more 

that  such  ordinance  was  valid  without  especially    where    a    different    course 

notice  where  none  was  required  by  the  would  interfere  with  property  rights. *• 

charter.  See  also  Davis  v.  Lynchburg,  84  Va. 

In  Paulson  v.   Portland,  16  Oregon  86i ;  Bigelow  v.  Worcester,  169  Mass. 

450,  the  question  was  whether  the  con-  390. 

struction  of  a  sewer  by  the  common  2.  State  v.  Paterson,  36  N.  J.  L.  159, 

council  of  the  city  of  Portland,  and  the  holding  that  however  fatal  the  objec- 
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to  object  to  the  insufficiency  or  want  of  notice  will  be  deemed 
a  waiver  of  objection.* 

4.  Objeotiona.  —  Objections  in  particular  jurisdictions  by  way  of 
protest*  can  only  be  made  by  those  having  authority  to  protest 

under  the  law.'    The  filing  of  a  sufficient  remonstrance  annuls 

tion  as  to  the  want  of  notice  might  have  prevent  the  court's  taking  such  steps, 
been  if  properly  taken  and  acted  upon  through  its  supervisory  writs,  as  will 
1>y  the  prosecutors,  it  cannot  be  allowed  secure  the  observance  of  laws  having 
to  prevail  after  considerable  delay,  un-  this  useful  public  purpose  in  view. 
der  circumstances  rendering  it  probable  See  also  dissenting  opinion  of  Dunbar, 
that  they  were  aware  of  the  inception  J.,  in  Barlow  v,  Tacoma,  12  Wash.  32, 
and  progress  of  the  work,and  especially  wherein  he  said:  "  In  my  opinion,  the 
after  the  improvement  has  been  com-  council  not  having  taken  the  proper 
pleted  and  paid  for  by  the  city.  steps  to  acquire  jurisdiction,  its  action 
1.  Bradford  v.  Pontiac,  165  111.  612;  was  entirely  void,  and  the  withdrawal 
White  V.  Alton,  149  111.  626;  Walker  v,  of  the  remonstrance  by  the  respondents 
Aurora,  140  111.  402;  State  v,  Jersey  would  not  be  sufficient  to  confer  juris- 
City,  26  N.  J.  L.  444;  Clinton  v.  Port-  diction,  and  therefore  all  subsequent 
land,  26  Oregon  410;  Strout  v.  Port-  action  was  without  jurisdiction." 
land,  26  Oregon  294;  Barkley  f.  Oregon  2.  Smith  v.  Hazard,  no  Cal.  145; 
City,  24  Oregon  515;  Wilson  v.  Salem,  Clinton  r/.  Portland,  26  Oregon  410; 
24  Oregon  504;  Beaumont  v.  Wilkes-  Armstrong  v,  Ogden  Cit^,  12  Utah  476. 
Barre,  142  Pa.  St.  198;  Barlow  v.  8.  In  Los  Angeles  Lighting  Co.  v. 
Tacoma,  12  Wash.  32.  But  compare  Los  Angeles,  106  Cal.  157,  it  was  held 
Stephenson  v,  Salem,  14  Ind.  App.  386,  that  under  the  Acts  of  1889,  p.  158,  pro- 
wherein  it  was  held  that  an  appearance  viding  that  a  protest  against  a  proposed 
of  a  person  to  protest  against  the  im-  street  improvement  by  the  owners  of  a 
provement  of  a  certain  street  cannot  majority  of  the  frontage  bars  further 
estop  him  to  dispute  the  right  of  town  proceedings,  the  signature  of  one  of 
trustees  to  improve  another  street  not  several  cotenants  was  an  effectual  pro- 
embraced  in  the  proceedings  remon-  test  by  such  cotenancy  estate, 
strated  against,  though  thereafter  at-  In  Kirkland  v.  Board  of  Public 
tempted  to  be  embraced  therein;  and  Works,  142  Ind.  123,  the  term'*  resident 
Beam  v.  Paterson,  47  N.  J.  L.  15,  freeholders,"  as  used  in  Rev.  Stat. 
wherein  the  court  said:  **  But  it  is  Ind.  (1898),  §  3844,  was  held  to  mean 
urged  that  the  prosecutor  is  now  pre-  resident  freeholders  on  the  street 
eluded  from  raising  this  objection  be-  vacated. 

cause,  in  response  to  the  notice,  he  In  Marshall  z/.  Leavenworth,  44  Kan. 
filed  objections  in  writing  without  459,  under  a  statutory  provision  requir- 
specifying  that  now  interposed.  This  ing  "  two-thirds  of  the  owners  of  the 
fact,  however,  should  not  estop  him,  or  property  resident  in  the  city,  liable  to 
rather  should  not  debar  the  court  from  taxation  therefor,"  to  make  an  effective 
setting  aside  the  proceedings  at  the  in-  protest,  it  was  held  that  a  showing  of 
stance  of  any  person  who  may  legally  protest  from  "  two-thirds  of  the  prop- 
bring  the  same  up  for  review.  The  erty  owners  liable  for  the  tax  to  be  paid 
opening  and  altering  of  streets  are  mat-  for  said  street  improvements  "  without 
ters  not  solely  of  private  but  also  of  regard  to  residence  was  insufficient. 

gublic  concern,  in  the  present  case  one  In  Forbis  v.  Bradbury,  58  Mo.  App. 
alf  of  the  cost  of  the  improvement  506,  it  was  held  that  conveyances  with- 
being  thrown  upon  the  public  treasury,  out  consideration  and  merely  colorable, 
The  evident  design  of  the  legislature  made  after  the  filing  of  the  statutory 
in  prescribing  the  notice  referred  to  protest  against  street  improvements 
was  that  the  public,  as  well  as  those  and  for  the  sole  purpose  of  defeating 
having  private  interests  to  protect,  the  remonstrance,  and  where  after  serv- 
should  be  Informed  of  the  proposed  ing  such  purpose  the  nominal  grantees 
action  of  the  board  of  aldermen  before  therein  reconvey  the  property  to  the 
it  was  taken,  as  a  safeguard  against  real  owners,  are  mala  fides ^  and  such 
measures  injudicious  from  a  public  grantees  are  not  resident  property  own- 
standpoint;  and  I  do  not  think  the  e^s  within  the  meaning  of  the  statute, 
default  of  a  single  individual  should  In  Reuting  v.  Titusville,  175  Pa.  St. 
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the  jurisdiction,  and  the  subsequent  withdrawal  or  attempted 
withdrawal  of  such  protest  does  not  restore  jurisdiction.* 

IV.  ASSEBBXEVTS  —  1.  In  General  —  The  procedure  relating  to 
assessments  is  almost  wholly  dependent  upon  local  legislation,  but 
the  power  to  assess  for  local  improvements  is  uniformly  recog- 
nized as  a  legislative  prerogative,*  and  such  power  may  be  vested 
by  the  legislature  in  inferior  tribunals,  such  as  municipal 
authorities,^  city  councils,*  village  authorities,'  a  board  of  public 
works,*  Courts  of  Quarter  Sessions,''^  or  judicial  officers.®  But 
when  such  power  is  given  to  judicial  officers,  their  acts  are  purely 
ministerial.*  However,  the  courts  are  not  limited  thereby,  in  the 
exercise  of  jurisdiction,  to  correcting  erroneous  *•  or  excessive 
assessments  **  or  those  not  made  upon  a  proper  basis.**  The 
amount  of  benefit  received  is  a  proper  matter  for  review  by  the 
court,*'  but  a  decision  of  the  legislative  body  as  to  the  fact  of 
benefit  is  generally  final.** 

2.  Notice,  —  Statutory  requirements  as  to  service  of  notice  in 
proceedings  for  assessment  are  a  prerequisite  to  jurisdiction  of 
the  subject-matter,*'  and  mere  knowledge  on  the  part  of  the  person 

512,  it  was  held  that  owners  of  property  144,  the  court  said:  "  But  if  plaintiff 

abutting  upon    the    street    may    con-  has  just  ground  of  complaint  because 

tribute  to  the  improvement  if  they  see  of  the  inequality  of  the  assessment  she 

fit,  and  that  taxpayers  not  living  upon  has  not  put  herself  in  position  to  daim 

the  street  have  no  ground  to  complain,  relief  in  equity.    She  does  not  deny 

1.  Jersey  City  Brewery  Co.  v,  Jersey  that  she  is  justly  liable  under  the 
City,  42  N.  J.  L.  575;  Vanderbeck  v.  ordinance,  if  it  be  valid,  for  a  portion, 
Jersey  City,  44  N.  J.  L.  626;  Roebling  at  least,  of  the  assessment.  She  cannot 
V.  Trenton,  58  N.  J.  L.  40;  Armstrong  defeat  the  whole  assessment,  and  chan- 
ts. Ogden  City,  12  Utah  476.  eery  will  not  hear  her  complaint  unless 

2.  Davis  V,  Litchfield,  155  111.  384;  she  pay  or  offer  to  pay  the  part  of  the 
Leitch  V,  La  Grange,  138  111.  291;  tax  justly  due.  Morrison  v.  Hershire, 
Turner  v,  Althaus,  6  Neb.  54;  Hutch-  32  Iowa  271." 

inson  v,  Omaha,  (Neb.  1897)  72  N.  W.        11,  State  v.  District  Ct.  (Minn.  1897) 

Rep.  2i8;  State  v.  Fuller,  34  N.  J.  L.  70  N.  W.  Rep.  1088. 
227;  Rogers  v.  St.  Paul,  22  Minn.  494;        12.  State  v.  Ensign,   54  Minn.   372; 

Donohue's  Appeal,   169   Pa.   St.   210;  White  v.  Saginaw,  67  Mich.  33. 
Dupont  V.  Pittsbureh,  69  Fed.  Rep.  13.        In  Gage  v.  Chicago,  146  111.  499,  an 

8.  Dupont    V.    Pittsburgh,  69    Fed.  objection  on  application  for  confirma- 

Rep.  13.  tion  of  a  special  assessment,  that  the 

4.  Davis  V.  Litchfield,  155  111.  384.  description  of  the  land  condemned  was 

5.  Leitch  v.  La  Grange,  138  111.  291.  illegal  and  void,  was  held  to  present  a 

6.  Rogers  v.  St.  Paul,  22  Minn.  494.  mere  question  of  law  not  proper  to  be 

7.  Donohue's  Appeal,  169  Pa.  St.  210.  submitted  to  a  jury. 

8.  Matthies  v.  Fremont,  etc.,  R.  Co.,  18.  Goodwillie  v.  Lake  View,  137  111. 
(Neb.  1898)  74  N.  W.  Rep.  30.  51. 

9.  Matthies  v.  Fremont,  etc.,  R.  Co.,        14.  Davis  v.  Litchfield,  155  HI.  384. 
(Neb.  1898)  74  N.  W.  Rep.  30;  Illinois        16.  Oi/i^ntM.  —  Williams  v.  Bergin, 
Cent.   R.   Co.   v,  Rucker,  14  111.  358;  108  Cal.  166. 

Chicago,  etc.«  R.  Co.  v.  Wilson,  17  III.  IlHnois,  —  Derby    v.   West    Chicago 

123;  People  V,  McRoberts,  62  III.  38;  Park  Com'rs,   154  lU.  213;    Highway 

Matter  of  Hudson  Ave.,   2   Hun  (N.  Com'rs  v.  Harper,  38  III.  104,  overrMi'' 

Y.)  580.  ing  Wells  v.  Hicks,  27  III.  345. 

10.  Brooks  V.  Chicago,  168  111.  60;  Indiana. — Spades  r.  Phillips,  9  Ind. 
Browning  c.   Chicago,    155    III.    314;  App.  487. 

Preston  v,  Roberts,  12  Bush  (Ky.)  570.        Massachusetts,  —  Grace  v.   Board  of 
In  Grimmell  v,  Des  Moines,  57  Iowa    Health,  135  Mass.  490. 
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entitled  to  notice  is  not  sufficient.^ 

SUtvtas  Oonitrued.  —  And  a  statute  which  fails  to  provide  for  the 
giving  of  such  notice  is  unconstitutional  and  void  as  not  providing 
for  due  process  of  law.* 

Xanner  of  Kotioe.  —  The  validity  of  such  statutes  does  not 
depend  upon  the  time  or  piode  of  notice  directed,  but 
upon  the  fact  that  it  is  directed,  and  furnishes  an  effective 
opportunity  to  be  heard.'  And  in  complying  with  the  statute 
literal  obedience  is  exacted  as  to  time,*  mode,*  and  proof  of 

Michigan.  —  Brazee  v,  Raymond,  59  erty  holders  to  be  on  their  guard  and 

Mich.  548.  protect  themselves  from  action  follow- 

Missouri,  —  Leonard    v.    Sparks,  63  ing  a  mere  general  notice  by  advertise- 

Mo.  App.  585;  Chicago,  etc.,  R.  Co.  v,  ment,  and  for  that  reason  we  should  so 

Young,   96    Mo.    39;     Zimmerman   v.  construe  the  statute  as  that  names  of 

Snowden,   88    Mo.    218;    State  v,   St.  property    owners    or    description    of 

Louis,  67  Mo.  113.  lands  should  be  specified  in  the  notice. 

Nebraska,  —  McGavock  z/.  Omaha,  40  This  argument  might  perhaps  have  had 

Neb.  64.  force  with  the  legislature  to  induce  it  to 

New  York. — People  v.  New  Rochelle,  prescribe  different  notices  for  the  differ- 

83  Hun  (N.  Y.)  185.  ent  kinds  of  improvements,  but  it  has 

-1.  Williams  v.  Bergin^  108  Cal.  166;  not  seen  fit  to  so  order,  and  we  must, 

Grace  V.  Board  of  Health,  135  Mass.  490.  under  the  authorities,  deem  it  settled 

S.  Dietz    V.    Neenah,   91   Wis.    427;  that  this  was  a  matter  within  the  legis- 

People  V,  New  Rochelle,  83  Hun  (N.  lative  discretion.     While  it  may  welt 

Y.)  185;    Seaman  v.  Dickinson,  i  N.  Y.  be  that  hardships  will  sometimes  result 

App.  Div.   19;  Matter  of  Amsterdam  in  the  administration  of  this  law,  this 

136  N.  Y.  158.  may  occur  in   all   proceedings  where 

S.  Matter  of  Amsterdam,  126  N.  Y.  liabilities  are  created  against  property 

158.  upon  constructive  notice  only.     If  the 

4.  In  Stanford  v.  Worn,  27  Cal.  171,  appellant  saw  the  notice  under  consid- 
twenty-four  days*  notice  under  a  statute  eration  (and  it  was  only  by  seeing  it 
requiring  a  publication  for  four  weeks  that  it  could  be  anv  benefit  to  him, 
uras  held  insufficient.  whatever  its  contents),  he  was  apprised 

Id  Klein  v,  Tuhey,  13  Ind.  App.  74,  thereby  that  an  assessment  had  been 

a  two  weeks'  notice  was  satisfied  by  a  made  in  which  his  property  might  be 

notice  published  on  the  second  of  the  included^  and  was  informed  where  he 

month  and  on  each  day  thereafter  ex-  could  ascertain  the  fact,  and  where  and 

cept  Sunday  until  the  i6th,  the  day  of  when  he  could  take  steps  to  remedy 

the  meeting,  under  a  statute  requiring  any    wrong    done    thereby,   and   was 

that  the  time  in  which  an  act  is  to  be  called  upon  to  do  so.     In  Swain  v,  Ful- 

done  shall  be  computed  by  excluding  mer,  135  Ind.  8,  and  Murphy  v.  Beard, 

the  first  day  and  including  the  last  day.  138  Ind.  560,  it  is  adjudged  that  in  giv- 

In  Piatt  V.  Highway  Com 'rs,  38  Mich,  ing  constructive  notice  in  proceedings 

347,  a  statute  requiring  the  notice  to  be  of  this  character  it  is  not  essential  that 

served   at  least  ten  days    before  the  the   names  of  the  landowners  be  set 

time  of  meeting  was  held  to  exclude  forth.     We  do  not  find  substantial  sup- 

the  day  of  service  as  well  as  of  meeting,  port  for  appellant's  position  in  any  of 

In  Leonard  v.  Sparks,  63  Mo.  App.  the  authorities  cited  by  him  except  in 

585,  five  days'  notice  under  a  statute  Kean  v.  Asch,   27  N.  J.  Eq.  57,  and 

requiring  six  days  was  held    insuffi-  State  v.    Elizabeth,   37   N.   J.   L.  353. 

cient  to  give  jurisdiction.  These  cases,  decided  under  a  statute 

5.  In  Klein  v.  Tuhey,  13  Ind.  App.  somewhat  different  from  our  own,  can- 
74,  the  court  said:  **  Counsel  argue,  not  be  regarded  as  authoritative  against 
with  signal  skill  and  ability,  that  as  to  the  decisions  of  our  own  Supreme 
sewer  assessments  the  notice  is  insuffi-  Court." 

cient  because  until  the  assessment  has        In  Morgan  v.  Chicago,  etc.,  R.  Co., 

been  made  it  has  not  yet  been  ascer-  36  Mich.  428,   a  notice  mailed  to  one 

tained  what  property  is  benefited,  and  address  under  an  allegation  of  a  diffei^ 

it  is  inequitable  to  require  all  the  prop-  ent  residence  was  held  void. 

307  Volume  XIII. 


AuMmenti.                LOCAL  IMPROVEMENTS.  Cwttm^A^. 

I 

notice.* 

3.  Conflrmation —  a.  In  General.  —  In  some  jurisdictions  con- 
firmation of  a  special  assessment  for  local  improvements  is  pro- 
vided for,  and   it  is  variously  required  that  such  confirmation 

In  Kansas  City  v.  Ward,  134  Mo.  172,  136,  it  was  held  that  though  the  record 
the  court  said:  "The  next  objection  *  does  not  show  that  any  proof  was  made 
urged  against  the  law  is  that  it  provides  of  the  giving  of  notices  requisite  to  give 
for  the  assessment  of  benefits  against  a  city  council  jurisdiction  to  proceed  in 
real  estate  without  personal  s^ervice  of  a  street-improvement  matter,  the  pre- 
process,  and  that  in  the  notice  by  publi-  sumption,  in  an  action  to  enjoin  the 
cation  provided  for,  the  name  of  the  per-  sale  of  property  to  pay  the  street-im- 
son  owning  each  piece  of  property,  with  provement  bonds,  is  that  the  notices 
a  particular  description  thereof,  is  not  were  given,  and  the  burden  is  on  the 
required  to  be  inserted.  Under  the  char-  plaintiff  to  show  that  they  were  not. 
ter,  benefits  can  be  assessed  for  a  public  But  see  Brazee  v.  Raymond,  59  Mich, 
park  against  the  real  estate  of  the  citi-  548,  wherein  the  court  said:  "  From  the 
zen  only  in  pursuance  of  an  ordinance  return  of  the  township  board,  it  appears 
setting  out  the  metes  and  bounds  of  the  verpr  clearly  that  they  acquired  no 
district  within  which  private  property  jurisdiction  to  act  upon  the  appeal, 
shall  be  deemed  benefited  by  the  pro-  There  was  no  proof  before  them,  when 
posed  improvement,  and  of  a  judgment  they  met  and  acted,  that  the  appellant 
of  the  Circuit  Court  of  Jackson  county  or  the  commissioner  had  been  given  the 
determining  in  a  trial  before  a  jury  that  notice  of  the  meeting  required  by  the 
his  property  in  such  district  will  in  statute,  nor  is  there  any  showing  that 
fact  be  benefited,  and  the  extent  of  either  the  appellant  or  the  commissioner 
such  benefit,  in  a  proceeding  in  which  was  present.  The  want  of  due  proof 
he  may  be  present  and  be  heard,  and  of  notice  is  fatal.  Tefft  v.  Township 
of  which  notice  is  required  to  be  Board,  38  Mich.  558;  Prescott  v.  Patter- 
published  in  the  newspaper  at  the  time  son,  44  Mich.  525.  The  recital  of  the 
doing  the  city  printing  for  four  succes-  fact  in  the  determination  of  the  board, 
sive  weeks,  the  last  insertion  to  be  as  follows:  'And  whereas  at  least  ten 
not  more  than  one  week  prior  to  the  days*  notice  of  the  hearing  of  said  ap- 
day  fixed  for  the  hearing.  The  suffi-  peal  has  been  given  to  the  said  commis- 
ciency  of  such  a  notice  as  the  one  sioner  and  the  said  appellant*  —  is  not 
provided  for  to  the  real-estate  owner  sufficient.  The  notice  was  a  prerequisite 
within  the  benefit  district  was  specially  to  the  right  of  the  board  to  proceed,  and 
considered  and  directly  passed 'upon  the  proof  that  it  was  given  cannot  be  in- 
in  the  case  of  St.  Louis  v.  Ranken,  96  ferred  or  established  from  a  recital  in  the 
Mo.  497,  and  approved  in  Buddecke  v.  order  that  it  was  done.  Dupont  v.  High- 
Ziegenhein,  122  Mo.  239,  and  this  way  Com'rs,  28  Mich.  362;  Tefft  v. 
point  must  be  ruled  against  the  appel-  Township  Board,  38  Mich.  558.  The 
lants. ' '  proceedings  of  the  township  board  were 

In  Wilson   v.  Trenton,   53   N.  J.  L.  therefore  unlawful,  and  the  order  affirm- 

645,  under  a  statute  requiring  notice  by  ing  the  action  of  the  commissioner  roust 

publication  to  nonresidents,  it  was  held  be  quashed."     See  also  to  the  same  e(- 

that  the  mailing  of  a  copy  of  the  notice  feet,  in  proceedings  to  lay  out  highways, 

to  the  address  of  a  nonresident  was  in-  Van    Auken   v.    Highway  Com'rs,   27 

sufficient.  Mich.  414;  Names  v.  Highway  Com'rs, 

In  Wilson  v.  Trenton,  53  N.  J.  L.  178,  30  Mich.  491 ;  Ross  «'.  Highway  Com'rs, 

under  a  statute  requiring  personal  serv-  32     Mich.     303;      Dickinson     v.    Van 

ice  of  notice  upon  residents,  it  was  held  Wormer,  39  Mich.  142;    Lane  v.  Bur- 

that  leaving  a  copy  of  such  notice  at  nap,  39Mich.  73^;  Tiremanv.  Ruthruff, 

the  residence  of  a  landowner,  with  a  40  Mich.  177;  Zimmerman  v.  Snowden, 

member  of  his  family,  was  a  sufficient  88   Mo.    218;    Fravert  v.   Fin  frock,  43 

notice.  Ohio  St.  337. 

In  Leavitt  v,  Eastman,  77  Me.  117,  it  In  State  v.  St.    Louis,  67  Mo.  113.  a 

was  held  that  the  notice  given  should  marshal's  return  "  by  having  had  per- 

indicate  correctly  the  authority  invoked  sonal  service"  was  held  insufficient  ifi 

and  the  proceedings  intended.  that  he  failed  to  state  in  what  the  pec- 

1.  In  Hellman  v.  Shoulters,  114  Cal.  sonal  service  consisted. 
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proceeding  shall  be  had  before  Courts  of  Quarter  Sessions,* 
boards  of  public  works,*  county  commissioners,'  city  councils,* 
and  Supreme,'  Circuit,*  District,'^  and  County  Courts;®  that  in 
proceedings  before  a  County  Court  a  change  of  venue  may  be 
demanded;*  and  also  that  a  jury  view  the  premises.** 

b.  Petition.  —  In  some  jurisdictions  proceedings  to  confirm 
must  be  commenced  by  petition,  which  petition  must  be  ordered 
by  the  city  council,**. and  must  set  out  the  ordinance  under  which 
the  assessment  is  made.** 

c.  Notice.  —  Notice  of  application  for  confirmation  is  requisite 

1.  Opening  of    Sheridan    Ave.,    138  rule  established  in  Springer  v.  Chicago, 

Pa.  St.  264.  135  111.   552,  and  followed  in  Vane  v, 

S.  Matter  of  Roberts,  81  N.  Y.  62;  Evanston,  150  111.  616.  See  also  May- 
Tone  V,  New  York,  70  N.  Y.  157;  Mat-  wood  Co.  v,  Maywood,  140  111.  216, 
ter  of  Lester,  21  Hun  (N.  Y.)  130;  To-  where  the  same  doctrine  is  approved. 
bias  v.  New  York,  17  Hun  (N.  Y.)  534;  The  question  was  so  fully  considered  in 
Matter  of  Deering,  14  Daly  (N.  Y.)  89;  the  cases  cited  that  it  must  be  regarded 
Flint  V.  AWebb,  25  Minn.  93.  as  settled,  and  it  will  not  be  necessary 

8.  Philadelphia,  etc.,  R.  Co.  v.  Ship-  to  enter  upon  a  further  discussion  of  it 

ley,  72  Md.  88.  here." 

4.  Brown  v,  Saginaw,  107  Mich.  643,  11.  In  Haley  v,  Alton,  152  111.  113,  the 
holding  that  the  action  of  a  committee  following  ordinance:  *'  Upon  the  filing 
appointed  by  the  council  to  conduct  a  of  the  report  of  said  C.  A.  Herb,  D. 
hearing  of  confirmation  of  the  assess-  Ryan,  and  William  Armstrong  (com- 
ment roll  was  the  act  of  the  council,  missioners  appointed  to  estimate  the 
State  V.  Norton,  63  Minn.  497;  Pooley  cost  of  the  improvements),  as  herein- 
9.  Buffalo,  15  N.  Y.  Misc.  Rep.  (Buffalo  before  required,  and  the  approval 
Super.  Ct.)  240;  Fisher  v.  New  York,  67  thereof  by  the  city  council,  the  corpora- 
K.  Y.  73;  Granger  v.  Buffalo,  6  Abb.  tion  counsel  is  hereby  directed  to  file 
N.  Gas.  (Buffalo  Super.  Ct.)  238;  Bel-  the  proper  petition  in  the  County  Court 
lingham  Bay  Imp.  Co.  v.  New  What>  of  Madison  county,*'  was  held  suffi- 
com,  17  Wash.  496.  cient  to  give  the  court  jurisdiction,  if 

5.  Striker  v,  Kelly,  7  Hill  (N.  Y.)  9.  such  an  order  was  necessary. 

0.  McCarter  v.  Newark,  52  N.  J.  L.  12.  In  Haley  v.  Alton,  152  111.  113,  it 

341.  was  held  that  the  ordinance  need  not 

7.  State  V,  Ensign,  54  Minn.  372;  be  set  out  in  full,  but  that  a  general 
Sherwood  v,  Duluth,  40  Minn.  22.  reference  to  such  ordinance  is  sufficient. 

8.  Beach  v.  People,  157  111.  659;  Wis-  Ordlxiaiice  TTnoortlfied.  —  In  Adcock  v. 
ner  v.  People,  156  III.  180;  Pike  v.  Chicago,  160  III.  611,  the  court  said: 
Chicago,  155  111.  656;  Sargent  v.  Evans-  **  The  first  objection  made  to  the  pro- 
ton, 154  111.  268;  Mt.  Carmel  v.  Fried-  ceeding  is  that  the  petition  for  the 
rich,  141  111.  369.  assessment  did  not  recite  the  ordinance 

9.  In  Haley  z'.  Alton,  152  111.  113,  the  for  the  proposed  improvement.  The 
court  said:  '*  After  the  court  had  heard  petition,  which  was  filed  September  21, 
all  of  the  case  and  decided  most  of  the  1892,  recited  that  on  April  7,  1892,  the 
objections  it  was  too  late  to  demand  a  ordinance  was  passed  by  the  city  coun- 
chaDge  of  venae,  even  if  the  case  is  one  cil,  and  that  a  certified  copy  of  said 
in  which  a  change  could  be  taken,  ordinance  was  thereto  attached  and 
Hudson  V,  Hanson,  75  111.  198."  made  a  part  thereof.     The  copy  of  the 

10.  In  Pike  v,  Chicago,  155  111.  656,  ordinance  was  annexed  to  the  petition, 
the  court  said:  "  It  is  next  claimed  that  and  the  objection  made  is  to  the  certifi- 
the  court  erred  in  permitting  the  jury,  cate  of  the  clerk  to  that  copy.  The 
on  the  application  of  petitioner,  to  view  certificate  is  no  part  of  the  ordinance 
the  premises.  Whether  the  court,  in  a  and  the  statute  does  not  require  that 
case  of  this  character,  on  the  application  the  ordinance  recited  in  the  petition 
of  either  part^,  will  allow  the  jury  to  shall  be  certified  in  any  manner.  That 
view  the  premises  is  a  matter  resting  in  objection  is  without  merit.  Wadlow> 
the  discretion  of  the  court.  This  was  the  v,  Chicago,  159  111.  176.*' 
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to  confer  jurisdiction.*     And  a  judgment  of  confirmation  is  void 
if  there  is  a  failure  in  the  sufficiency*  or  proof  of  notice.' 

Waiver.  —  The  general  appearance  by  a  property   owner  in  a 

1.  Derby  v.  West  Chicago  Park  to  in  order  to  protect  himself  against 
Com'rs,  154  111.  213;  Chicago  West  the  same.  Being  thus  defective,  it 
Div.  R.  Co.  V.  People,  154  111.  256;  gave  the  board  no  jurisdiction  to  pro- 
Clark  V.  People,  146  III.  348;  Quick  v.  ceed  with  the  confirmation,  and  their 
River  Forest,  130  111.  323;  Goodwillie  v.  action  in  the  premises  was  a  nullity.'* 
Lake  View,  137  III,  51;  Burton  v.  Chi-  8.  In  Chicago  West  Div.  R.  Co.  ». 
cago,  62  111.  179;  Flint  v,  Webb.  25  People,  154  111.  256.  the  court  said: 
Minn.  93.  '*  Sufficient  proof  was  made  of  the  post- 

8.  In  McChesney  v.  People,  148  111.  ing  and  publication  of   notice  by  the 

221,  under  a  statute  requiring  commis-  commissioners,  and  the  only  question 

sioners  to  act  conjointly  in  giving  no-  is  whether,  in  this  collateral  proceeding, 

tice  of  an  application  for  confirmation,  the  appellant  will  be  permitted  to  im- 

a  notice  signed  by  only  two  of  the  three  peach  the  judgment  of  confirmation  by 

commissioners  was  held  insufficient  to  showing  that,  in  point  of  fact,  no  notice 

give  the  court  jurisdiction.  was  sent  by  mail  to  him.     The  evidence 

In  Flint  v.   Webb,  25  Minn.  93,  the  before  the  court  at  the  time  that  judg- 

court  said:  '*  The  purpose  of  this  no-  ment  was  rendered  was  sufficient, /rrjvM 

tice  was  to  give  the  requisite  informa-  facie ^  to  show  compliance  by  the  com- 

tion  to  enable  any  one,  upon  reading  it,  missioners  with  all  the  provisions  of 

to  determine  whether  his  property  in-  the  statute  in  relation  to  notice,  and  to 

terests^were  in  any  wav  to  be  affected  establish  the  jurisdiction  of  the  court 

by  the  assessment,  and  if  so,  when  and  to  render  a  judgment  of  confirmation, 

where   he   could  be   heard   in  respect  and  we  are  of  the  opinion  that  after  hav- 

thereto.     Like  every  notice  of  this  char-  ing  acted  upon  such  evidence  its  judg- 

acter,  the  statutory  requirements  as  to  ment  is  not  open  to  collateral  attack.  It 

what  it  shall  contain,  and  how  it  shall  be  is  the  general  rule  that  where  the  court 

given,  must  be  scrupulously  observed,  has  jurisdiction  of  the  parties  and  the 

*    *    *    The  only  notice  given  in  this  subject-matter  in  a  particular  case,  its 

case  was  by  publication.     It  omitted  to  judgment,  unless  reversed  or  annulled 

state  in  what  year  the  meeting  for  con-  in  a  direct  proceeding,  is  conclusive, 

firmation   would   be   held.     The    only  and  is  not  open  to  collateral  impeach- 

sidewalk     assessments    therein     men-  ment   by   the   parties  thereto  or  their 

tioned  or  referred  to  are  '  For  building  privies.     »    »     *    This  rule  has  been 

sidewalks  specified  in  contracts  with  J.  applied  by  this  court  to  judgments  con- 

P.   Gribben,  dated  July   9,    1872,  an^  firming    special    assessments    so    fre- 

September  21,    1872,   on    file    in    this  quently  that  it  is  unnecessary  for  us  to 

office,'    and  'For  building    sidewalks  do  more  than  cite  the  cases  where  such 

specified  in  contracts  with  M.  B.  Far-  application  has  been  made:     People  p. 

rell,  dated  July  25,  1872,  and  August  Brislin,  80  111.  423;  Lehmer  v.  People,  ^ 

22,  1872,  on  file  in  this  office.'     It  con-  80  III.  601;  Prout  v.  People.  83  111.  154;  ' 

tains  nothing  to  indicate  where  or  upon  Chicago,  etc.,  R.  Co.  v.  People,  83,  111. 

what  streets  these  sidewalks  had  been  467;  Andrews   v.  People,    83   111.   529; 

laid,   upon   what  property  the  assess-  Gage  v.  Parker,  103  111.  528;  Blake  v. 

ments   therefor    had    been    made,    or  People,  109  111.  504;    Riverside  Co.  v. 

whose  interests  were  affected  by  them.  Howell,  113  III.  256;  Schertz  v.  People, 

The  fact  that  such  sidewalks  were  built  105  111.  27;  Murphy  v.  People,  120  III. 

under  certain  contracts  on  file  with  the  234;    Riebling  v.  People,  145  111.  120.'* 
clerk  imparted  no  such    information,         In  Clark  v.  People,  146  111.  348,  it  is 

constructively  or  otherwise,  for  no  pro-  held  that  where  the  affidavit  of  service 

vision  of  statute  gives  any  such  effect  of  notice  is  not  sufficient  on  its  face  to 

CO  the   filing    of  such   contracts   with  confer  jurisdiction,    the  judgment    of 

that  officer.    No  one,  in  reading  this  no-  confirmation  will  not  conclude  property 

tice,  would  be  apprised   that  any  real  owners  who  do  not  appear,  but  such 

estate  belonging  to  him  was,  or  would  parties  may  show  the  want  of  jurisdic- 

t>e,  in  any  manner  directly  affected  by  tion  on  application  for   judgment  on 

either  of  such  assessments;    nor  was  special    assessments.       Goodwillie  v. 

be  required  to  pay  any  attention  there-  Lake  View,  137  111.  51. 
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proceeding  to  confirm  a  special  assessment  and  filing  of  objec- 
tions to  the  merits  constitutes  a  waiver  of  all  defects  in  giving  or 
failing  to  give  notice.* 

d.  Hearing.  —  Where  no  valid  objections  are  filed  or  urged, 
confirmation  will  generally  be  entered  as  a  matter  of  course.* 
The  statute  usually  points  out  the  method  of  presenting  objec- 
tions, and  the  statutory  presentation  must  be  complied  with  in 
the  time'  and  manner  provided,*  but  this  doctrine  of  strict  con- 
struction is  disputed.* 

Waiyer.  —  Objections  not  made  to  the  confirmation  will  be 
deemed  to  have  been  waived  if  they  are  such  as  could  have  been 
properly  presented  at  such  time,*  and  the  same  rule  applies  in 
preliminary    proceedings,**^  but   nonattendance  does   not  waive 

1.  White  V,  Alton,  149  111.  626;  confirmation.  In  this  case  the  objec- 
Walker  v.  Aurora,  140  111.  402;  Quick  lions  were  not  filed  three  days  before 
V.  River  Forest,  130  111.  323;  Walters  v,  the  time  fixed  for  the  application,  but 
Lake,  129  111.  23;  State  v.  District  Ct.,  on  the  day  so  fixed,  upon  leave  of  the 
51  Minn.  401.  court,    were  filed   instanter.    ♦     *    * 

2.  Mt.  Carmel  v.  Friedrich,  141  III.  It  will  be  observed,  by  reading  the 
369.  act  in  question,  that  a  large  discretion 

In  Pooley  v.  Buffalo,  15  N.  Y.  Misc.  is  vested  in  the  court,  in  proceedings 
Rep.  (Buffalo  Super.  Ct.)  240,  it  was  thereunder,  and  while  appellants  could 
held  that  an  objection  that  "  the  assess-  not  as  a  matter  of  right  file  their  objec- 
ment  roll  includes  a  large  quantity  of  tions  to-the  confirmation  of  the  assess- 
land  not  benefited  by  the  improve-  ment  except  in  compliance  with  the 
ment  for  which  the  assessment  is  statute,  it  was,  we  think,  clearly  corn- 
made  "  was  the  allegation  of  a  conclu-  petent  for  the  court,  in  the  exercise  of 
sion  of  fact  which  did  not  appear  from  a  sound  discretion,  for  any  sufficient 
the  roll  itself,  and  that  further  facts  cause  appearing,  to  permit  objections 
must  be  stated  in  order  to  invalidate  to  be  filed  at  any  time  before  the  hear- 
the  roll.  ing,  or  on  the  hearing,  if  apparently 

8.  GoodwilUe  v.  Lake  View,  137  111.  necessary  to  a  proper  presentation  of 

51.  the  cause.     But  if  this  were  otherwise, 

4.  Matter    of    One     Hundred    and  the  court  did  permit  the  objections  to 

Thirty-eighth  St.,  60  How.  Pr.  (N.  Y.  be  filed,    and   if   appellees  desired  to 

Supreme  Ct.)  290;  Matter  of  Eleventh  insist   upon  the   alleged  error  in  this 

Ave.,  49  How.  Pr.  (N.Y.  Supreme  Ct.)  regard    they    should    have     assigned 

208;    Matter  of  William,  etc..  Streets,  cross-errors,    and  not  having  done  so, 

19  Wend.  (N.  Y.)  679;  Matter  of  Har-  are  in   no  condition   to   question    the 

man  St.,  16  Johns.  (N.  Y.)  231.  rulings  of  the  Circuit  Court." 

6.  In  Thorn  v.  West  Chicago   Park  Matter  of  One  Hundred  and  Thirty- 

Com*rs,   130  111.   594,  the  court  said:  eighth  St.,  60  How.  Pr.  (N.  Y.  Supreme 

'•  The  third  section  of  the  Act  of  1871  Ct.)  290,   where   it  is   suggested  that 

(Starr  &  Curt.  Annot.  Stat.  1697, 1698),  sufficient  excuse  may  warrant  the  court 

under  which  act  the   assessment   was  in   permitting  objections    to    be   filed 

made  and  the  confirmation  proceedings  irregularly. 

prosecuted,  after  providing  for  the  re-  6.  Ottawa  v,  Chicago,  etc.,   R.  Co., 

turn  of  the  special  assessment  into  the  25  111.  43;    Moore  v.   People,   106  III. 

Circuit  Court  and  for  notice  to  the  lot  376;     Blake   v.    People.    109   111.    504; 

owners,  provides  that '  any  person  in-  Goodwillie  v.   Lake  View,  137  111.  51; 

terested  in  any  lot,  block,  or  parcel  of  Mietzsch  v.   Berkhout,  (Cat.    1893)   35 

land  assessed  may  appear  therein,  in  Pac.    Rep.    321;    State    v,    Norton,   63 

person  or  by  attorney,  and  object'  to  Minn.  497. 

said  assessment;    provided   all  objec-  7.  In  Omega  St.,  152  Pa.  St.  129,  and 

tlons  shall  be  in  writing,  and  be  filed  in  Shiloh  St.,  152  Pa.  St.  136,  it  was  held. 

«aid  court  at  least  three  days  before  the  under  a  statute  requiring  lot  owners 

time    fixed   for  said    application'   for  to  appear  and  make  objection  before 
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jurisdictional  questions.* 

WlLo  Kay  Oljeet.  —  All  parties  whose  rights  are  alleged  to  be 
injured  may  be  heard  to  object.*  But  commissioners  appointed 
to  report  on  an  assessment  may  not  be  heard  to  impeach  their 
own  report.' 

Xatten  Coniidered.  —  Benefits  derived  by  the  property  owners 
from  the  local  improvement  are  proper  matters  for  consideration 
in  confirmation  proceedings  and  for  submission  to  a  jury.*  So, 
also,  it  may  be  considered  whether  the  assessment  has  been  made 
upon  an  equitable  basis.*  But  matters  relating  to  the  validity  of 
the  ordinance  providing  for  the  assessment,*  or  benefits  derived 
by  the  public  in  general,''  or  objections  to  the  personnel  of  the 
commissioners  of  assessment  cannot  be  heard.®  And  ordinarily 
a  report  will  be  confirmed  in  the  absence  of  a  clear  showing  of 
injustice.* 

Oljeotioiu  Held  Snfflioieiit.  —  Fraud  and  mistake  are  sufficient 
grounds  of  objection.**  So,  too,  where  the  assessment  does  not 
follow**  or  is  not  made  under  the  ordinance  providing  for  such 
improvement,**  or  is  made  without  ordinance,**  the  objection  is 
valid.     If   one  of  the    commissioners  appointed   fails  to  act,  it 

viewers,  that  a  failure  to  appear  will  Hun  (N.  Y.)  302;  Matter  of  Pearl  St., 

be  deemed  a  waiver  of  all  objections.  19  Wend.  (N.  Y.)  651;  Matter  of  Wil- 

1.  Chicago  V.  Wright,  32  III.  192.  liam,  etc.,  Streets,   19  Wend.  (N.  Y.) 

8.  In  Matter  of  Southern  Boulevard,  679;    Fagan   v,   Chicago,   84   111.   227; 

3  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  State  v.  District  Ct.,  47  Minn.  406. 

447,  it  was  held  that  a  private  citizen  In  Powers  v.  Grand  Rapids,  98  Mich, 

appearing  in  court  in  the  capacity  of  a  393,  the  court  said:    "  The  presump- 

taxpayer  only  cannot  be  heard  to  ob-  tion  is  that  in  making  the  district  and 

ject  to  the  confirmation  of  the  report  the  assessment  the  officers  of  the  mu- 

by  the  commissioners  who  estimated  nicipality  acted  in  good  faith,  and  have 

the  assessment  for  a  local  improve-  correctly  and  faithfully  exercised  the 

ment.  discretion  reposed  in  them." 

8.  Quick  V,  River  Forest,  130  111.  325.  10.  State  v.  District  Ct..  47  Minn.  406; 

4.  Sage    V.   Chicago,    146    111.   499;  Matter  of  Pearl  St.,  19  Wend.  (N.Y.)  651. 

GoodwlUie  v.  Lake  View,  137  111.  51.  11.  In  Jefferson  County  v.  Mt.  Ver- 

6.  Matter  of  Public  Parks  Com*rs,  47  non,  145   111.  80,  the  ordinance  under 

Hun  (N.  Y.)  320.  which  the  assessment  was  made  pro- 

6.  Frederick  St.,  155  Pa.  St.  623,  where  vided  for  a  certain  width  of  street,  and 
it  was  held  that  an  objection  that  the  the  report  of  assessment  charged  for  a 
ordinance  was  passed  in  the  interest  of  greater  number  of  yards  than  was  pro- 
one  landowner  only  must  be  made  by  vided  in  the  ordinance.  It  was  held 
an  appeal  to  the  Quarter  Sessions  and  proper  to  refuse  confirmation,  but  that 
cannot  be  raised  on  exceptions  to  the  the  assessment  should  be  modified  to 
report  of  viewers  appointed  to  assess  obviate  the  error. 

damages.  18.  In  Clark  v.  Chicago,  155  111.  223, 

7.  Leitch  v.  La  Grange,  138  111.  291.  it  appeared  that  the  assessment  was 

8.  In  Matter  of  Southern  Boulevard,  made  under  a  former  ordinance  and 
3  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  not  under  the  ordinance  providing  for 
447,  it  was  held  that  objections  directed  the  particular  improvement,  and  con- 
against  a  member  of  the  commission  firmation  was  held  properly  refused, 
must  be  made  at  the  time  of  the  ap-  18.  In  Springer  v,  Chicago,  159  111. 
pointment,  and  cannot  be  heard  as  an  515,  it  was  held  that  nunc  pro  tunc 
objection  to  the  confirmation  of  assess-  proof  of  the  passage  of  an  ordinance 
ment.  will  not  be  allowed  to  sustain  a  judg« 

9.  Matter  of  Public  Parks  Com'rs,  47    ment  of  confirmation. 
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invalidates  the  assessment.*  An  assessment  made  upon  an 
illegal  or  wrong  basis  will  not  be  confirmed.*  And  where  a 
wrong  "principle  of  levying  assessments  is  adopted  by  the  com- 
missioners it  offers  sufficient  ground  of  objection.'  ^ 

Olijeetioiis  Held  Hot  SniBoieiit.  —  A  mere  failure  to  adopt  the  best 
basis  of  assessment  will  not  invalidate  the  same,*  and  objections 
directed  towards  the  benefit  derived  by  the  public  in  general  will 
not  be  regarded.*  Nor  does  the  fact  that  the  improvement 
necessitated  a  change  of  grade  offer  a  sufficient  ground  for  objec- 
tion, as  the  property  owner,  if  da^iaged,  has  his  remedy  in  another 
action.*  In  Illinois  commissioners  may  be  appointed  by  the 
County  Court  at  a  probate  term.'' 

e.  Order.  —  The  order  of  confirmation  need  not  contain  the 
evidence  upon  which  it  is  based,®  nor  need  it  enjoin  a  ministerial 

1.  Adcock  V,  Chicago,  i6o  111.  6ii.  son,  but  wholly  the  result  of  whim  and 

In  McChesney  v.  People,  148  111.  221,  conjecture.*  *  ♦  *  No  attempt 
two  of  the  three  commissioners  ap-  was  made  to  show  that  the  com  mis- 
pointed  to  make  a  special  assessment  sioners  acted  fraudulently  in  making 
signed  a  notice  together  with  a  the  assessment,  or  that  they  were  gov- 
stranger  to  the  proceeding,  and  it  was  erned  by  any  improper  motive,  but  the 
held  that  such  notice  failed  to  confer  complaint  is  that  in  arriving  at  benefits 
jurisdiction  on  the  court  to  confirm  the  the  wrong  method  or  basis  was  adopted, 
assessment.  It  was  further  suggested  In  Springfield  v.  Sale,  127  111.  359,  it 
by  the  court  that  the  statute  maifes  no  was  held  that  the  law  has  not  pre- 
provision  by  which  a  majority  of  the  scribed  what  basis  for  ascertaining  the 
commissioners  may  act.  benefits  shall  be  adopted  by  the  com- 

8.  In  Chicago  v,  Cummings,  144  111.  missioners.  If  the  law  has  prescribed 
446,  an  ordinance  of  a  city  required  a  no  basis  then  it  seems  to  follow  that 
street-railway  company  to  pave  its  the  commissioners  are  at  liberty  to 
right  of  way,  which  was  sixteen  feet  adopt  such  method  as  may,  in  their 
along  a  street.  By  another  ordinance  judgment,  work  out  a  just  result.  If, 
the  paving  of  the  street  its  entire  width  however,  a  method  should  be  adopted 
was  required,  and  the  commissioners  which  would  impose  a  greater  assess- 
appointed  for  that  purpose  reported  ment  on  any  property  than  it  would  be 
that  they  had  made  an  estimate  of  the  benefited,  or  more  th'^n  its  just  pro- 
cost  of  such  improvement.  It  was  portion  of  the  improvement,  the 
held  that  the  cost  of  paving  sixteen  feet  assessment  could  not  be  sustained, 
in  the  center  of  the  street  was  wrong-  But  the  method  adopted  in  this  case 
fally  included  in  the  estimate  of  the  did  not,  so  far  as  appears,  produce 
cost  of  the  improvement  to  be  charged  that  result." 

upon  the  property  benefited,  and  that  6,  Fagan    v.    Chicago,   84    111.   227; 

judgment  of  confirmation  of  the  assess-  Leitch  t/.La  Grange,  138  111.  291. 

ment  roll  was  properly  denied.  6.  White  v,  Alton,  149  111.  626. 

8.  Matter    of    One     Hundred    and  7.  In  Davis  v.  Litchfield,  155  111.  384, 

Thirty,  eighth  St.,  60  How.  Pr.  (N.  Y.  it  was  held,  under  the  Act  of  June  3, 

Supreme  Ct.)  290;  Matter  of  Eleventh  1893,  that  the  County  Court,  in  a  special 

Ave.,  49  How.  Pr.  (N.  Y.  Supreme  Ct.)  assessment  proceeding,    may  appoint 

208;   Matter  of  Central   Park  Com'rs,  commissioners  at  a   probate  term  al- 

35  How.  Pr.  (N.  Y.  Supreme  Ct.)  255;  though  the  final  hearing  to  confirm  the 

State  V.  Ensign,  54  Minn.  372.  assessment  is  at  a  law  term. 

4.  In  Pike  v.  Chicago,  155  111.  664,  8.  Delamater    v,    Chicago,    158    111. 

the  court  said :    "  It  is  also  contended  575,   holding  that    where    the    record 

in  the  argument  that  the  assessment  does  not  show  what  evidence  is  intro- 

«as  invalid,  upon  the  alleged  ground  duced  it  will  be  presumed  on  appeal 

that   the    commissioners    '  adopted    a  that  the  court  heard  evidence  sufficient 

system    purely    arbitrary  —  one     not  to  cover  a  variance  of  an  improve- 

founded  on  any  just  and  proper  rea-  ment  from  the  ordinance  or  supposed 
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duty  provided  by  statute.*  When  an  order  of  confirmation  is 
demanded,  although  there  may  be  a  number  of  objectors,*  it  is 
proper  to  confirm  against  nonobjectors  only,  and  such  order 
is>conclusive  against  them.'  The  entry  of  two  orders  at  the  same 
term  will  be  treated  as  one  judgment.*  In  Minnesota  the  order 
of  confirmation  may  properly  be  filed  in  the  office  of  the 
board  of  public  works.*  In  Illinois  the  recital  in  the  order  as  to 
service  of  notice  is  deemed  conclusive  upon  collateral  attack,* 

/.   Effect.  —  In  the  absence  of  special  statutory  enactment,^ 
fraud,  or  mistake,®   an  order  of  confirmation   is  not   subject  to 

defects    in    the    specifications   of    the  ment,   and  of  the   time  for  the  final 

grade.  hearing  thereon/  etc.     There  is  noth- 

1.  In  Zeigler  v.  People,  156  111.  134,  ing  in  the  affidavit  of  the  commission- 

the  court  said :  "  The  second  objection  ers  tending  to  show  that  the  notices 

is  evidently  urged  under  a  misappre-  were  not  mailed  in  proper  time,  and  in 

hension  as  to  the  requirement  of  sec>  view  of  the  findings  of  the  County  Court 

tion  35,  chapter  24,  of  the  Revised  Stat-  in  the  confirmation  proceeding  it  must 

utes.     It  does  not  make  it  the  duty  of  be   presumed    that    court  had  before 

the  court  to  include  in  its  judgment  of  it  evidence   to  show  that  the  notices 

confirmation  an  order  that  the  clerk  were  mailed  in  apt  time.     This  case, 

shall  certify  the  assessment  roll  and  upon  that  point,  is  governed  by  Perry 

judgment  to  the  city  clerk.     That  duty  v.  People,  155  111.  307.** 
devolves  upon  the  clerk  by  the  statute        7.  New  York  .Special  Act  of  Feb.  27, 

itself,  and  not  from  an  order  made  by  1871  (Laws  1871,  c.  57),  providing  for 

the  court."  the  opening  of  the  order  of  confirma- 

8.  People  V,  Gary,  105  III.  332.  tion  with  reference  to  a  certain  street 

8.  McCarter  v.  Newark,  52  N.  J.   L.  in  New  York  and  for  a  re-examination 

341.  of  the  question  of  valuation,  was  held 

4.  Delamater  v.    Chicago,    158    111.  not  unconstitutional  as  impairing  the 

575.  obliga^tion  of  contracts  or  as  depriving 

6.  In  State  v.  Ensign,  54  Minn.  372,  of  personal  property  without  due  pro- 

construing  the  charter  of  the  city  of  cess  of  law.     Matter  of  Broadway,  42 

Dulutfa   under  Special  Laws  of  1887.  it  How.    Pr.   (N.   Y.   Supreme   Ct.)  220; 

was  held  that  there  was  no  constitu-  Matter  of  Broadway,  61  Barb.  (N.  Y.) 

tional  objection  to  filing  with  the  board  483. 

of  public  works  the  order  of  confirma-        8.  Astor  v.  New  York,  62  N.  Y.  580. 
tion  made  by  the  District  Court.  In  Hegeman  v,  Passaic,  51  N.  J.  L. 

6.  In  Kirchman  v.   People,   159  111.  109,  the  court  said,  with  reference  to 

322,  the  court  said:     "  The  second  ob-  confirmation  by  the  city  council:     "  It 

jection  is  that  in  the  record  of  the  con-  requires  more  than  a  mere  preponder- 

firmation      proceeding     it     does     not  ance    of    proof,    under  these  circum- 

appear  that   the   commissioners  gave  stances,  to  set  aside  the  report  of  com- 

ten  days'  notice  of  the  application  for  missioners     and    the    action    of    the 

judgment  of  confirmation.     In  the  con-  common  council  thereon.     It  must  ap- 

firmation     proceeding     no    objections  pear   that   some  rule  of  law  has  been 

were  filed  by  appellants  and  no  bill  of  violated,  or  that  the  assessments  are  so 

exceptions  was  taken.     The  judgment  excessive  or  unreasonable  that  some 

was    by  default.     The   record   of   the  rule  of  law  must  have  been  disregarded 

judgment  of  confirmation  recites:     'It  through    prejudice    or    misjudgment. 

appearing  to  the  court  that  the  com  mis-  It  must  be  shown  clearly  that  some  in- 

sioners  heretofore  appointed  to  make  justice  has  been  done  before  an  assess- 

said  assessment  have  complied  with  all  ment   will   be  set  aside  on  the  facts, 

the  requirements  of  Ihe  law  as  to  post-  State  v.  Passaic,  37  N.  J.  L.  65;   Stote 

ing  and  sending  notices  to  the  owners  v.  Rahway,  39  N.  J.  L.  646.  40  N.  J.  L. 

of  the  property  assessed,  and  that  due  615;  Butler  v.  Passaic,  44  N.  J.  L.  171 ; 

notice,  as   required  by  law,  has  been  Jelliff  v.  Newark,  48  N.  J.  L.  loi." 
given  of  this  application,  and  of  the        In  the  Matter  of  Broadway,  49  N.  Y. 

making  and  return  of  the  said  assess-  154,  the  court  said:  "  The  provision  in 
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collateral  attack  ^  unless  void  for  want  of  jurisdiction,'  and  is  final 
and  conclusive  as  to  all  matters  proper  for  consideration  in  such 
confirmatory  proceedings.'  But  matters  pertaining  to  the  enforce- 
ment of  an'  assessment,*  the  original  authority  to  make  the 
assessment,*  and  the  constitutionality  of  the  act  under  which  the 
proceedings  are  instituted,  are  not  concluded.* 

4.  Enforcing  Aigeaiments  —  a.  In  General  —  Preoept.  —  No 
valid  precept  for  the  collection  of  a  special  assessment  can  be 
issued  without  an  estimate  of  the  work  done  in  improving  a  street 
ivhen  such  estimate  is  a  statutory  requisite ; ''  and  the  assessment 
must  conform  to  such  estimate  otherwise  it  will  be  void.® 

the  statute  that  the  repoit,  when  con-  7.  Goring  v.  McTaggart,  92  Ind.  aoo. 

firmed  shall  be  *  final  and  conclusive  *  8.  Wilson    v,   Poole,  33    Ind.    443, 

has  reference  to  an  appeal  therefrom,  where  the  court  said:     "  The  precept 

not  to  the  remedy  by  motion  to  set  it  upon  which  the  lot  was  sold  for  the 

aside  for  irregularity,  fraud,  or  mistake,  unpaid    assessment  was   issued  upon 

That  provision  was  aiming  at  a  regular  an  affidavit  of    the  contractor  stating 

confirmation  of  a  report  free  from  mate-  that  the  work  was  done  according  to 

rial  fraud  or  mistake.    It  plainly  never  contract,  and  that,  under  the  estimate 

intended  to  give  a  vested  interest  in  a  made  by  the  city  engineer,  eighty-three 

mistake,   an   irregularity,  or    a  fraud,  dollars  and  eighty-four  cents  was  as- 

'w hereby  important  rights  of  property  sessed  against  this  lot,  and  the  owner, 

mrere  acquired  or  lost.    It  had  reference  for  the  space  of  twenty  days  after  the 

simply  to  an  appeal   upon  the  merits,  date  of  the  estimate,  had  failed  and 

and   is  satisfied   with  that.     All  judg-  refused,  and  still  refused,  to  pay  the 

ments  are  liable  to   be  set  aside  for  same,  except  the  sum  of  sixty  dollars, 

fraud,  mistake,  or   irregularity;  and  a  which  he  had  paid.     The  bid  of  the 

vested  interest    therein  is  subject    to  contractor  for  grading  the  street  was 

that  liability."  one  dollar  per  foot,  and  at  that  price  it 

1.  Doremus  v.  People,  161  111.  26;  was  contracted,  and  the  work  done. 
Keeler  v.  People,  160  111.  179;  Chicago,  This  would  of  course  impose  an  assess- 
etc.  R.  Co.  V,  People,  83  III.  467;  ment  of  only  fifty  cents  per  front  foot 
Pittsburg  V,  Cluley,  74  Pa.  St.  262.  upon  the  property  upon  each  side  of 

2.  Doremus  v.  People,  161  111.  26;  the  street.  The  front  of  this  lot  was 
Keeler  v.  People,  t6o  111.  179;  Boyn-  only  eighty-lwo  and  one-half  feet,  and 
ton  V,  People,  155  111.  66;  Clai^k  v.  the  sum  for  which  it  was  liable  could 
People,  146  111.  348;  People  v,  Clifford,  only  be  forty-one  dollars  and  twenty- 
166  111.  165;  People  t'.  Markley,  166  111.  five  cents,  all  of  which,  and  nearly 
48;  Dolan  V.  New  York,  62  N.  Y.  472.  twenty   dollars   more,  had   been   paid 

5.  California,  —  Houghton's  Appeal,  when  the  precept  issued,  as  appeared 
42  Cal.  35.  by  the  affidavit.     All  this  information 

IlHnois.  —  Harris  v,  Chicago,  162  111.  was  before  the  council  when  the  pre- 

288;    Doremus  v.  People,  161  111.  26;  cept  was  ordered,  and  by  law  they  and 

Chicago,  etc.,  R.  Co.  v.  People,  120  111.  the  contractor  as  well  must  be  held  to 

104:    Kilmer  v.  People,    106   111.    529;  have   known    that    nothing   remained 

People  V,  Brislin,  80  111.  423.  unpaid  against  this  lot.     The  affidavit 

New      York,  —  Matter      of      Public  of    the    contractor    carefully    avoided 

Parks,  85  N.  Y.  459;  Matter  of  Lange,  endorsing  the  estimate  of  the  engineer 

85  N.  Y.  307;  Matter  of  Central   Park  as  having  been  '  duly  made,'  that  is, 

Com'rs,  50  N.  Y.  493;  Embury  v.  Con-  correctly  made  upon  the  basis  of  the 

ncr,  3  N.  Y.  511.  contract,  as  the  law  requires.     See  3 

Pennsylvania,  —  Opening    of    Sheri-  Stats.  (Davis)  102.     Without  such   an 

dan  Avenue,  138  Pa.  St.  264;  Pittsburg  affidavit    as    the   statute    directs,   the 

V.  Cluley,  74  Pa.  St.  262.  council  had  no  jurisdiction  to  issue  the 

4.  Harris  v,  Chicago,  162  111.  288.  precept.     It  issues  without  notice   to 

6.  Matter  of  Lange,  85  N.  Y.  307.  the  owner  of  the  propeity,  and  the  rule 
6.  Matter  of  Public  Parks,  85  N.  Y.  in  like  cases  is  that  there  must  be  a 

459.  strict  compliance  with  the  statute  in 
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Demand  for  Payment.  —  In  some  jurisdictions  a  demand  for  payment 
is  a  prerequisite  to  an  action,  and  whether  or  not  such  demand 
has  been  made  is  a  question  of  fact  to  be  determined  by  a 
jury.^ 

A  Hunioipal  Corporation  is  subject  to  a  statute  imposing  limitations 
upon  the  commencement  of  actions.* 

Erroneoni  Asieifments.  —  Under  a  special  statutory  provision  an 
erroneous  assessment  not  absolutely  void  may  be  enforced  to  the 
extent  of  the  actual  cost  of  improvement.* 

Parties  to  Suit.  —  In  a  suit  to  enforce  an  assessment  all  persons 
claiming  title  should  be  made  parties,  and  an  unexplained  pos- 
session of  land  \s  prima  facie  evidence  of  title.* 

AUegatione. —  A  general  allegation,  including  the  authority  to 
make  the  assessment,  and  that  the  same  was  made  as  required  by 
law,  and  demand  (when  necessary),  and  a  failure  to  pay,  is  suffi- 
cient without  stating  all  of  the  facts  constituting  a  legal  assess- 
ment.* But  the  power  under  which  the  legislative  body  acted 
must  be  alleged,  otherwise  the  petition  is  demurrable.*  Where 
by  statute  an  irregular  or  defective  assessment  constitutes  a  charge 
against  the  land,  provided  expense  has  been  incurred,  a  complaint 
is  good  as  against  a  demurrer  if  it  alleges  that  expense  has  been* 

order  to  bind  the  property.  The  doc-  after  the  work  has  been  done  as  re- 
trine  applicable  to  sales  for  taxes  must  quired  by  either  the  ordinance  or  cont 
govern  in  cases  of  this  kind.  But  it  is  tract,  but  the  general  council  or  cour 
argued  that  an  appeal  from  the  precept  shall  make  all  corrections  to  do  justice 
is  provided  for  by  the  statute,  and  that  to  all  parties  concerned, 
having  failed  to  appeal,  the  owner  of  4.  iCeith  v.  Bingham,  loo  Mo.  300. 
the  property  is  forever  prohibited  from  In  Elma  v,  Carney,  4  Wash.  418,  it 
making  any  question  as  to  the  author-  was  held  that  where  an  assessment  is 
Ity  to  issue  the  precept.  This  argu-  made  to  the  husband  alone  upon  lots 
ment  would  possess  greater  force  in  a  that  are  community  property  it  is  suffi- 
case  where  the  precept  had  been  issued  cient  when  the  wife  is  made  a  party  to 
under  such  circumstances  as  the  law  the  action  to  foreclose  the  assessment 
requires  to  exist  in  order  to  warrant  its  lien. 

issue.     The  case,  however,  is  one  in  5.  Elma  v.  Carney,  4  Wash.  418. 

which,    under    the    circumstances,    it  6.  In  Irvin  v,  Devors,  65  Mo.  625,  the 

issued  without  any  authority  whatever,  court  said:    '*  The  petition  in  question 

It  was  therefore  not  voidable  merely,  does  not  allege  that  the  work  out  of 

but  void,  and  no  appeal  was  necessary  which  the  tax  bill  originated  was  done 

to  get  rid  of  it.     Being  void,  it  had  no  by  virtue  of  an  ordinance  passed  by 

more  virtue  or  force  than  the  blank  the  mayor  and  council.     This  is  an  im- 

paper  upon  which  it  was  written ;  and  portant  and  material   allegation,   and 

the  treasurer  could  not,  under  it,  pass  constitutes  the  very  basis  upon  which 

title  by  a  sale  of  the  property."  the  right  of   recovery  is  built.      The 

1.  Himmelman  v.  Booth,  53  Cal.  50;  petition  is  also  defective  in  not  alleging 

Rogers  v.  Heyderstaedt,  65  Minn.  229.  that  the  city  engineer  in  computing  the 

sT  Spokane  v,  Stevens,  12  Wash.  669,  cost  of  the  work  only  charged  defend- 
where  the  statute  of  limitations  ex-  ant's  lot  in  proportion  to  the  frontage 
pressly  mentioned  municipal  corpora-  thereof  on  Locust  streeL  The  act  re- 
tions.  quires  the  charge  to  be  made  in  this 

S.  In  Fehler  7/.  Gosnell,  (Ky.  1896)  35  way,  and  it  should  have  been  averred 

S.  W.  Rep.  1 125,  decided  under  a  stat-  in  the  petition  that  it  was  so  made.  We 

ute  providing    substantially  that    no  therefore   think   the  demurrer  to  the 

error  in  the  proceedings  of  the  general  petition  was  properly  sustained."    See 

council  shaU  exempt  from    payment  also  Moberly  v,  Hogan,  131  Mo.  20. 
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incurred.*  A  description  of  the  property  which  identifies  it  so 
that  a  purchaser  may  obtain  possession  thereof  is  sufficient.* 

Tlw  Jndgme&t  in  assessment  proceedings  is  one  purely  in  rentf^ 
and  is  therefore  a  charge  only  upon  the  property  assessed,"*  and 
•does  not  involve  any  jurisdictional  questions  under  statutes  for 
recovery  of  money  or  personal  property.* 

b.  Defenses.  —  A  defense  that  no  opportunity  was  given  to 
test  the  validity  of  a  petition  or  the  proceeding  thereunder  for 
a  local  improvement  is  available  in  proceedings  to  enforce  an 
assessment  made  pursuant  thereto.*  But  in  analogous  proceed- 
ings this  doctrine  is  questioned.**^  It  is  generally  held  that  the 
sufficiency  of  notice  is  not  a  subject  of  inquiry  on  collateral 
attack.**  The  presumption  is  in  favor  of  notice  having  been 
properly  given.*  It  has  been  held  that  in  an  application  for  judg- 
ment against  delinquent  land,  the  lack  of  notice  of  a  special 
a.ssessment  cannot  be  set  up  where  the  record  on  its  face  shows 
proper  notice.**  Where  there  has  been  a  failure  of  jurisdiction 
in  any  of  the  proceedings,  such  want  of  jurisdiction  may  be 
shown  in  defense  to  the  enforcement  of  an  assessment.**     The 

1.  Jaeger  v.  Burr,  36  Ohio  St.  168.        may  be  brought  to  this  court  by  ap- 

5.  Diggins  v.   Hartshorne,   108  Cal.     peal,  irrespective  of  the  value  of  the 
164.  land.     Smith  v.  Moberly,  15  B.   Mon. 

8.  Fehler  v.  Gosnell,  (Ky.  1896)  35  S.  (Ky.)  73.     In  our  opinion,  a  judgment 

W.  Rep.  1 1 25.  in  rem  to  enforce  a  street  assessment 

4.  Moberly  v,   Hogan,   T31    Mo.    19;  lien  may  be  appealed,  without  regard 

Hutchinson  v.  Rochester,  92  Hun  (N.  to  the  amount  of  money  for  which  the 

y.)  393.  lien  is  adjudged." 

6.  Fehler  v.  Gosnell,  (Ky.  1896)  35  S.        6.  Bradley    v,    Fallbrook    Irrigation 
W.  Rep.  1 126,  where  the  court  said:  Dist.,  68  Fed.  Rep.  965. 

"  But  the  question    remains  whether  7.  Taber  v,  Ferguson,  109  Ind.  229. 

this  court  has  jurisdiction  of  the  appeal  8.  Hertig    v.    People,    159   111.    237; 

in  this  case,  irrespective  of  the  amount  Kirchman  v.  People,  159  111.  265;  Kim- 

of  the  judgment.  Section  950,  Ky.  Stat.,  ball  v.  People,  160  111.  653. 

provides:     *  No  appeal  shall  be  taken  9.  Bass  v.  People,  159  111.  207. 

to  the  Court  of  Appeals  from  a  judg-  10.  People  r.  Ryan,  156  111.  621,  cit- 

ment   for  the   recovery  of    money  or  ing  Clark  v.  People,  146  111.  348. 

personal  property,  if  the  value  in  contro-  11.  Zei>(ler  v.  Hopkins,  1 17  U.  S.  687 ; 

versy  be  less  than  one  hundred  dollars,  McGavock  v.  Omaha,  40  Neb.  64. 

exclusive  of  interest  and  costs,  nor  to  In  O'Neil  v.  People,  166  111.  561,  the 

reverse  a  judgment  granting  a  divorce,  court  said:    "Appellant  contends  that 

*    *    *    In  all  other  civil  cases,  the  the  ordinance  in  this  case  is  void.     But 

Court  of  Appeals  shall  have  appellate  on  behalf  of  appellee  it  is  urged  that 

jurisdiction  over  the  final  orders  and  this  question  cannot  be  raised  in  this — ' 

judgments  of  all  courts.'     In  common  a    collateral  —  proceeding;     that    the 

acceptation,  the  words  *  judgment  for  confirmation  of  the  special  assessment 

the  recovery  of  money  or  personal  prop-  is  an  adjudication  as  to  the  validity  of 

erty '  imply  a  personal  judgment.     In  the   ordinance,   and  is    conclusive   as 

this  procedure,  no  personal  judgment  against  appellant  in  this   proceeding, 

was  sought  or  obtained.  The  proceeding  The  objections  to  the  ordinance  were 

was  in  rem  against  the  property,  and  not  made  in  the  confirmation  proceed- 

provides  for  a  sale  of  the  land.     There  ing.     In  a  case  such  as  this,  the  rule  is 

seems  little  difference  between  the  judg-  that  the  ordinance  can  be  attacked  on 

ment  in  this  case,  for  the  sale  of  land  the  ground    it    is   void,   but    on   this 

under  a  proceeding  in  rem  to  satisfy  ground  only;  •for,  if  the  ordinance  is 

the  lien  upon  it,  and  a  judgment  for  the  void,  the  court,  in  the  fissessment  pro- 

recovery  of  land,  which,  it  is  conceded,  ceeding,  had  no  jurisdiction,  and  all 
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right  to  make  payment  of  an  assessment  can  in  no  case  be  con- 
ditioned upon  making  payment  of  an  assessment  upon  other 
property.*  Nor  can  the  payment  of  a  void  tax,  or  any  portion 
thereof,  be  imposed  as  a  condition  of  relief.*  But  it  would  seem 
that  the  courts  may  impose  as  a  condition  of  relief  the  payment 
of  a  valid  portion  of  the  tax.'  And  a  failure  to  tender  the 
amount  justly  due  will  subject  the  party  so  failing  to  the  pay- 
ment of  the  costs.* 

V.  Iv JUVOTIOK  —  1.  When  It  Lies.  —  The  progress  of  a  local 
improvement  or  the  collection  of  an  assessment  therefor  may  be 
enjoined  when  the  steps  taken  for  such  improvement  are  void  for 
lack  of  jurisdiction,*  as  where  the  petition  for  such  improvement 
does  not  meet  the  statutory  requirements,*  or  the  notice  required 
has  not  been  given,^  or  the  ordinance  for  the  improvement  was 

the  proceedings  based  upon  the  ordi-        In  Covington  v.  Nelson,  35  Ind.  532, 

nance  are  consequently  void.      Thus,  it  was  held  that  the  board  of  trustees  of 

the  question  of  the  validity  of  the  ordi-  a  town  acquire  no  jurisdiction  to  order 

nance  is  a  jurisdictional  one,  and  may  the  improvement  of  sidewalkb  without 

properly  be  raised  in  this  proceeding,  a  petition  conforming  to  the  statute. 

Culver  V,  People,  161  111.  100;  Doremus  which  requires  the  signatures  of  a  ma- 

V.  People,  161  111.  26;  Cole  v.  People,  jority  of  all  the  resident  owners  of  lots; 

161  111.  16."  and  where  the  work  in  progress  under 

1.  Hutchinson  v.  Rochester,  92  Hun  a  proceeding  void   for  want  of  such 

(N.  Y.)  395.  petition  would  be  a  damage  to  the  citi- 

3.  Hutchinson  v,  Omaha,  (Neb.  1897)  zens  of  the  town,  a  resident  taxpayer 
72  N.  W.  Rep.  220;  Kerr  v.  Corsicana,  of  the  town  may,  for  himself  and  others 
(Tex.  Civ.  App.  1895),  35  S.  W.  Rep.  of  like  interest,  enjoin  the  prosecu- 
694.  tion  of  the  work. 

8.  Hayes  V.  Douglas  County,  92  Wis.  In  Bouldin  v.  Baltimore,  15  Md.  18, 

429;  Pierce  v.  Schutt,  20  Wis.  423.  it  was  held  that  the  proceedings  of  the 

4.  Wells  V,  Milwaukee,  (Wis.  1897)  city  authorities  are  null  and  void  in 
70  N.  \Ai.  Rep.  1071;  Pierce  v,  Schutt,  directing  a  street  pavement  in  the  ab- 
20  Wis.  423.  sence  of  a  statutory  petition  signed  by 

5.  Delaware,  —  Curry  v,  Jones,  4  Del.  a  majority  of  the  feet-frontage  owners, 
Ch.  559.  and   that    nonasftenting  owners    may 

Georgia,  —  Crabtree    v,    Gibson,    78  enjoin  a  sale  of  their  property  to  pay 

Ga.  230.  for  such  paving. 

/fi^faiM.— Balfe  v,  Lammers,  109  Ind.  In  Dennison  v.  Kansas  City,  95  Mo. 

347;  Fort  Wayne  v.  Shoaff,  106  Ind.  66;  416,  it  was  held  that  the  legislature  has 

Jennings  v,  Fisher,  103  Ind.  112;  Kyle  the   power  to  confer  on  a  city  council 

v.  Kosciusko  County,  94  Ind.  115;  Ben-  authority  to  improve  the  streets  at  the 

ton  County  v,  Templeton,  51  Ind.  266;  cost  of  the  property  owners  without 

Dinwiddie  v.    Rushville,   37   Ind.  66;  requiring  a  petiuon  therefor;  but  where 

Covington  v.  Nelson,  35  Ind.  532.  the  legislature  has  made  the  exercise 

Maryland,  —  Baltimore   v,  lohnson,  of  such  power  dependent  upon  a  peti- 

62  Md.  225;    Bouldin  v,  Baltimore,  15  tion,   notice,   and  an    opportunity  for 

Md.  18.  property  owners  to  present  objections, 

Missouri,  —  Dennison      v,     Kansas  the  execution  of  an  ordinance  without 

City,  95  Mo.  416.  such  hearing,  when  demanded,  is  su£5- 

Nebraska,  —  Touzalin  v,  Omaha,  25  cient  ground  for  injunction  restraining 

Neb.  817;    Barker  v,  Omaha,  16  Neb.  further  proceeding  until  such  hearing 

269;    Follmer  v,  Nuckolls  County,  6  is  had. 

Neb.  204.  7.  Benton  County  v,  Templeton,  51 

New  Jersey,  —  Schumm  z'.  Seymour,  Ind.   266;    Baltimore  v.    Johnson,  62 

24  N.  1;  Eq.  143.             *  Md.  227;  Dennison  v,  Kansas  City,  95 

0.  Kyle    V*    Kosciusko    County,    94  Mo.  430;    Barker  v,  Omaha,  16  Neb. 

Ind.  115.  269. 
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not  passed  by  a  legal  tribunal.*  The  like  doctrine  prevails 
where  the  authorities  have  exceeded  their  powers,*  or  are  com- 
mitting or  threatening  a  wrong.'  An  injunction  will  also  He  at 
the  instance  of  a  property  owner  where  no  provision  has  been 
made  by  way  of  compensation  for  his  property  appropriated  to 
the  public  use.*  And  payment  for  work  done  may  be  enjoined 
when  the  work  has  not  been  performed  in  accordance  with  the 
contract.*  So  where  an  excessive  assessment  is  made,  collection  of 
the  excess  may  be  enjoined.* 

S.  When  It  Boes  Kot  Lie.  —  But  an  injunction  will  not  be 
granted  for  mere  irregularities,''  nor  where,  by  acquiescence  in 

1.  In  Diawiddie  v,  Rushville,  37  Ind.  111.  86;  Sidener  v.  Norristown,  etc., 
66,  under  a  statute  requiring  the  in-  Turnpike  Co.,  23  Ind.  623;  Evans  v^ 
spector  of  an  election  for  town  trustees  Missouri,  etc.,  R.  Co.,  64  Mo.  453; 
to  certify  and  file  in  the  clerk's  office  Hodges  v,  Seward  County,  49  Neb. 
a  certificate  showing  the  persons  666;  Livingston  v.  Johnson  County,  42 
elected,  it  was  held  that  an  ordinance  Neb.  277;  Zimmerman  v,  Kearney 
passed  by  persons  so  elected,  but  with-  County,  33  Neb.  620;  Gardner  v.  New- 
out  such  certificate  filed,  gave  no  au-  burgh,  2  Johns.  Ch.  (N.  Y.)  162. 
thority  for  an  improvement  at  the  5.  Schumm  v,  Seymour,  24  N.  J.  Eq. 
expense  of  the  property  holders,  and  155. 

that  an  injunction  should  be  granted  6.  Crabtree  v,  Gibson,  78   Ga.   230. 

on  their  application.     This  case  is  dis^  See  also  Harrison  v,   Milwaukee,  49 

tingvished  in  Jennings    v,  Fisher,  103  Wis.  247. 

Ind.    117,    wherein    the    court    said:  7.  In   Touzalin  v.  Omaha,  25  Neb. 

"  Upon  the  point  under  consideration  823,  the  court  said:    *'  It  will  be  ob- 

this  case  can  easily  be  distinguished  served  that  the  above  statute  relates  to 

from  Dinwiddie  v.  Rushville,  37  Ind.  a  special  tax  or  assessment  which  is 

66,  for  in  the  case  cited  it  appeared  apparently   legal,    but    by    reason    of 

that  the  inspectors  of  the  town  election  irregularities  or  error  in  the  proceed- 

had  not,  at  any  time,  filed  with   the  ings  may  be  open  to  attack.     It  does 

clerk  of  the  proper  Circuit  Court  the  not  apply  to  a  tax  or  assessment  which 

certified    statement    of    such    election  is  absolutely  void.     Where  a  tax  is  just 

required  by  the  statute.     But  It  must  in  Itself,  but  there  are  irregularities  or 

be  conceded  that  the  construction    we  errors  in  the  proceedings,  or  where  a 

have  placed  upon  the  statutory  pro-  party  has  permitted  a  municipality  to 

visions  quoted  cannot  well  be  recon-  improve  his  property  and   add   to  its 

ciled  with  some  of  the  expressions  used  value  by  grading  or  otherwise  improv- 

in  the  opinions  of  the  court  in  Ligonler  ing  the  streets  of  the  city,  the  legisla- 

V.  Ackerman,  46  Ind.  552,  15  Am.  Rep.  ture  no  doubt  by  general  statute  may 

323,  and  Pratt  v,  Luther,  45  Ind.  250.  require  him  to  pay  the  taxes  assessed 

The  cases  last  cited,  so  far  as  they  may  against  his  property  for  such  improve- 

be  in  conflict  with  the  case  in  hand,  ments,  and  provide  the  procedure  by 

must  be  regarded  as  overruled."  which  the  same  or  some  portion  thereof 

8.  Quinton  v.  Burton,  61  Iowa  476.  claimed  to  be  illegal  may  be  recovered 

In  rollmer  v,  Nuckolls  County.  6  back.  Injunctions  to  prevent  the  col- 
Neb.  204,  an  injunction  was  held  prop-  lection  of  taxes  are  not  favored,  and 
erly  granted  where  a  contract  was  not  should  only  be  granted  where  the  relief 
let  to  the  lowest  competent  bidder  in  at  law  is  wholly  inadequate.  If,  how- 
accordance  with  a  legislative  provision  ever,  the  tax  is  void,  in  other  words,  is 
therefor.  levied   without  authority  of  law,  the 

S.  Miller  v.  Morristown,  47  N.  J.  Eq.  forms  of  law  nevertheless  being  used 

62.     See  also  Soule  v,  Passaic,  47  N.  J.  to  cast  a  cloud  upon  the  title  of  the 

Eq.  28;  West  Orange  v.  Field,  37  N.  J.  party's  real  estate,  and  thereby  dimin- 

Eq.  600;    Field  v.  West  Orange,  36  N.  ish  its  value,  the  power  of  the  legisla- 

J.    Eq.     118.      Compare   Churchill    v,  ture  to  close  the  doors  of  the  courts  to 

Beethe,  48  Neb.  88.  aid  the  taxpayer  is  very  doubtful.     A 

4i  Highway  Com'rs  v,  Durham,  43  void  tax  is  no  tax.     How  then  can  the 
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permitting  the  work  to  go  on,  tne  owner  is  deemed  to  have 
waived  objection.*  But  such  rule  is  not  applicable  to  one  who 
had  no  actual  notice  of  the  improvement.* 

8.  The  Bill, — A  bill  for  an  injunction  should  set  forth  with 
particularity  the  person  or  body  sought  to  be  enjoined,'  and  if 
an  allegation  of  insufficient  notice  is  made  it  should  be  explicit.^ 
The  bill  should  also  disclose  such  an  interest  in  the  complainant 
as  will  entitle  him  to  maintain  the  action.* 

Vn.  Appeal — 1.  In  OeneraL  —  While  it  is  the  policy  of  the 
law  to  construe  a  statute,  under  established  rules  for  construction, 
so  as  to  maintain  the  right  of  appeal,*  yet  the  right  of  appeal  is 

statute  aeoar  the  taxpayer  irom  en-  656,  where  the  court  said:  "  The  alle- 
joining  the  unlawful  sale  of  his  prop>  gation  concerning  notice  is  as  follows: 
erty  to  pay  such  alleged  taxes?  The  '  Your  orator  further  represents  that  in 
law  might  as  well  authorize  the  seizure  each  of  the  pretended  special  assess- 
of  the  property  of  A  by  force  and  vio-  ments  aforesaid,  your  orator's  prop- 
lence,  and  without  authority,  to  pay  erty  was  assessed  in  the  name  of  B.  A. 
the  debts  of  a  municipality,  as  to  seize  Ulrich  &  Co.,  and  not  in  the  name  of 
and  sell  such  property  under  a  void  your  orator,  and  that  in  neither  of  the 
assessment.  In  either  case  the  tax-  aforesaid  pretended  special  assess- 
payer  may  invoke  the  aid  of  the  courts  ments  did  the  so-called  commissioners 
to  protect  him  from  wrong  and  oppres-  mail  a  notice  of  the  pretended  special 
sion.  The  rule  is,  that  where  public  assessments  to  your  orator,  as  is  re- 
officers  are  proceeding  illegally  under  quired  by  law,  and  that  your  orator 
claim  of  ri^ht  they  may  be  enjoined,  had  no  notice  of  any  of  the  aforesaid 
Johnson  z'.  Hahn,  4  Neb.  139;  Mohawk,  proceedings,  until  very  recently,  and 
etc.,  R.  Co.  V.  Artcher,  6  Paige  (N.  Y.)  not  until  after  the  said  pretended  spc- 
83;  Belknap  z'.  Belknap,  2  Johns.  Ch.  (N.  cial  assessments  had  passed  through 
Y.)  472;  Livingston  v.  Livingston,  6  the  formality  of  being  made  and  con- 
Johns.  Ch.  (N.  Y.)  497;  Hamilton  v.  firmed,  and  not  until  after  each  and 
Cummings,  i  Johns.  Ch.  (N.  Y.)  517;  both  of  the  said  special  assessments 
Hughes  V,  BfU>rden  College,  i  Ves.  had  passed  from  the  hands  of  the  tax 
188."  See  also  Hamilton  v.  Omaha,  collector  of  the  county  of  Cook,  Charles 
25  Neb.  826.  Kern,  so  that  your  orator  had  no  oppor- 

1.  Barker  v.  Omaha,  16  Neb.  271.  tunity  of  filing  objections  in  the  ordi- 

8.  Teegarden  v.  Davis,  36  Ohio  St.  nary  manner.'     Assuming  that  such  is 

603.  a  sufiicient  allegation  that  appellant  did 

8.  In   Hewes    v,   Winnetka,   60    III.  not  have  notice  until  after  the  assess- 

App.  656,  the  court  said:    **An  allega-  ment  had  been  confirmed,  there  is  no 

tion    that    '  some    person    or  persons  allegation  that  he  did  not  have  notice 

whose   identity  to  your  orator  is  un-  before  the  application  was  made  by  the 

known,  styling  himself  or  themselves  county  collector  for  judgment  against 

*'  The  Council  of  the  Village  of  Win-  the  properly  for  sale.     The  presump- 

netka,"  endeavored  to  pass  a  certain  tion,  therefore,  arises  that  he  had  time 

pretended  ordinance  '  providing  for  a  to  interpose  his  objections  to  the  appli- 

public  improvement,  is  not  an  allega-  cation  by  the  county  collector  for  judg- 

tion  that  a  court  of  equity  should  en-  ment,     and    having    failed    to    avail 

tertain   for  a  moment  as  a  basis  for  himselfof  the  remedy  thus  open  to  him, 

relief    by     injunction,    or    otherwise,  he  is  not  in  position  to  call  upon  a  court 

against  a  municipal  corporation  from  of  equity  to  relieve  him,  because  of  such 

doing  corporate  acts;  and  there  is  no  neglect.'* 

course  open  to  the  Circuit  Court  except  6.  Argentine  v.  State,  46  Kan.  430. 

to  dismiss  the  bill.     The  decree  dis-  See  also  Kemper  v,  Campbell,  45  Kan. 

missing  the  bill  may  be  justified,  how-  529. 

ever,  on  the  ground  that  the  appellant  6.  Houghton's  Appeal,  42  Cal.   51, 

neglected  to  avail  himself  of  his  reme-  wherein  the  court  said:    *'  In  consid- 

dies  at  law  under  the  statute."  ering  the  first  question  it  is  our  duty 

4.  Hewes  v,  Winnetka,  60  III.  App.  so  to  interpret  the  Act  of  February  ist, 
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•dependent  upon  legislative  enactment*  and  discretion.  And  this 
rule  applies  equally  to  other  particular  remedies.*  However,  the 
decisions  have  gone  far  in  modifying  the  foregoing  rule,  and  in 
some  instances  amount  to  a  practical  nullification  of  it.' 

1870,  if  practicable,  as  to  uphold  the  to  the  construction  of  the  statute  which 
right  of  appeal;  for  it  is  not  lightly  to  will  place  the  authorities  of  both 
be  assumed  that  the  legislature  in-  classes  of  districts  upon  the  same  foot- 
tended  to  deny  a  right  of  appeal  in  a  ing  and  subject  to  the  same  limitations 
case  involving  so  large  an  amount  and  and  restraints.  The  language  of  the 
■affecting  the  interests  of  so  many  per-  statute,  as  we  have  said,  admits  of  that 
sons.  If  therefore,  the  statute  is  capa-  construction,  and  it  should  therefore 
ble  of  being  so  construed  as  to  maintain  be  adopted." 

the  right  of  appeal  without  violat-  In  Coon  v.  Mason  County,  22  111. 
ing  the  well-established  rules  for  con-  666,  an  act  of  the  legislature  was  con- 
struing statutes,  I  should  deem  it  to  strued  as  prohibiting  the  prosecution 
be  my  duty  to  give  it  that  construe-  of  a  writ  of  error  as  well  as  an  appeal. 
tion.  On  the  other  hand,  if  the  legis-  Yelton  v.  Addison,  loi  Ind.  58.  See 
lature  has  clearly  expressed  its  also  Hight  v.  Claman,  121  Ind.  447; 
intention  that  there  shall  be  no  appeal  Kent  v.  Labette  County,  42  Kan.  535; 
in  this  case,  the  courts  have  no  right  Gray  v.  Cumberland  County,  83  Me. 
to  defeat  this  manifest  intention  by  429;  Cole  v.  County  Com'rs,  78  Me. 
torturing  or  disregarding  the  language  532;  Aldridge  t/.  Spears,  loi  Mo.  400; 
of  the  statute.  One  of  the  rules  foi  Matter  of  De  Camp,  151  N.  Y.  562; 
construing  statutes  is  that  the  words  Matter  of  State  Reservation,  102  N.  Y. 
are  to  be  taken  in  their  usual  and  734;  Norfolk  Southern  R.  Co.  v.  Ely, 
popular  sense,  unless  they  have  a  well-  95  N.  Car.  80;  Lamoreux  v,  Luzerne 
understood  technical  meaning;  and  County,  116  Pa.  St.  195,  and  generally 
another  rule  is  that,  if  practicable,  the  article  Appeals,  vol.  2,  p.  i. 
effect  shall  be  given  to  all  the  words  8.  In  People  ».  County  Ct.,  152  N.  Y. 
and  provisions  of  the  statute.*'  214.  it  was  held  that  the  legislative  di- 
1.  In  Howard  v.  Drainage  Com'rs,  rection  providing  for  a  review  by  a 
126  111.  57,  the  court  said:  "Among  writof  certiorari  must  be  used,  and  that 
the  provisions  as  to  the  applicability  of  an  appeal  will  not  lie. 
which  there  can  be  no  doubt  is  the  one  8.  In  St.  Louis,  etc.,  R.  Co.  v.  Lux, 
allowing  appeals  to  the  County  Court  63  111.  524,  the  court  said:  '*  It  is  con- 
from  assessments  for  benefits.  This  tended  that  an  appeal  will  not  lie,  as 
interpretation  does  no  violence  to  the  the  statute  makes  the  judgment  of  the 
language  employed,  and  seems  to  us  Circuit  Court  final  and  conclusive.  It 
to  be  in  furtherance  of  the  presumed  has,  however,  been  the  constant  prac- 
inlention  of  the  legislature  to  adopt  a  tice  of  this  court  to  take  jurisdiction  of 
complete  and  harmonious  system  of  appeals  under  this  statute.  The  Con- 
drainage  throughout  the  state  by  stitution  of  1848  provided  that  the 
means  of  drainage  districts.  No  rea-  Supreme  Court  should  have  original 
son  is  apparent  why  an  appeal  should  jurisdiction  in  cases  relating  to  the  rev- 
be  allowed  in  case  of  a  district  organ-  enue,  in  mandamus  and  habeas  corpus, 
ized  for  the  purpose  of  constructing  a  and  appellate  jurisdiction  in  all  other 
system  of  drainage,  and  denied  where  cases.  The  case  of  Moore  v.  Mayfield, 
a  system  has  already  been  constructed  47  111.  169,  simply  decided  that  the  pro- 
and  the  district  is  organized  for  the  ceeding  then  sought  to  be  brought  be- 
purpose  of  compelling  contribution  by  fore  the  court  was  merely  a  canvass  of 
the  landowners  to  the  expense  of  re-  votes,  and  not  a  *  case '  within  the 
pairing  and  improving  such  system,  meaning  of  the  Constitution.  In  Mor- 
The  extraordinary  power  of  compelling  ris  v.  Chicago,  11  111.  650.  which  was  a 
contribution  to  the  expense  of  the  im-  proceeding  to  condemn  land,  the  court 
provement  by  assessment  and  taxation  held  an  appeal  would  He  by  virtue  of 
is  committed  to  the  drainage  commis-  the  general  law,  although  no  appeal 
sioners  in  both  cases  alike,  and  the  was  provided  for  in  the  act  under 
danger  that  such  power  will  be  abused  which  the  proceeding  was  had.  In 
is  perhaps  as  great  in  one  case  as  in  Coon  v.  Mason  County,  22  111.  666.  the 
the  other.  We  are  therefore  inclined  question  as  to  the  constitutional  right  to 
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To  Wliat  Court.  —  The  legislature  further  has  the   determining 
power  as  to  what  court  has  jurisdiction  of  the  appeal,  and  where 

the  legislature  has  so  prescribed  its  direction  must  be  followed.* 

« 

prosecute  a  writ  of  error  was  not  con-  right  of  appeal  to  be  controlled  by  the 
sidered.  The  case  of  Marion  County  v,  general  usages  of  the  law  which  had 
Harper,  44  111.  482,  did  not  present  a  hitherto  been  applied  to  cases  of  this 
question  of  damages,  but  was  a  pro-  nature.  Roberts  v.  Stark,  a  case  in 
ceeding  in  the  County  Court  of  a  county  Coos  county  not  reported.** 
not  under  township  organization,  in-  1.  Conneetloat. —  In  Beach  v,  Meri- 
volving  questions  as  to  the  propriety  or  den,  46  Conn.  502,  it  was  said  that 
policy  of  laying  out  a  new  road  by  the  under  a  former  statute  appeals  from  ap- 
county.  The  present  case  involves  praisals  of  damage  and  assessment  for 
merely  the  question  of  assessment  of  a  local  improvement  were  to  be  taken 
damages  in  condemning  land  for  a  to  the  Superior  Court,  and  under  a  sub- 
railway,  and  not  the  policy  of  estab-  sequent  general  statute  such  appeals 
lishing  a  road.  It  is  a  contest  between  might  be  taken  to  any  judge  of  the 
two  parties  as  to  what  amount  one  Superior  Court.  It  was  held  that  the 
party  shall  pay  for  the  use  of  the  subsequent  act  did  not  repeal  the  for- 
other's  lands,  and  must  be  considered  mer,  and  that  appeals  might  be  taken 
a  *  case  '  within  the  meaning  of  the  either  to  the  Superior  Court  or  to  a 
Constitution  in  the  clause  defining  the  judge  in  chambers, 
jurisdiction  of  this  court.  A  writ  of  Indiana. —  In  Conant,  Appellant,  85 
error  would  lie,  and  under  the  Act  of  Me.  42,  it  was  held  that  under  the  Rev. 
1865  appeals  may  be  taken  in  all  cases  Stat.  Ind.,  c.  18,  §  11,  an  appeal  lies  to 
where  writs  of  error  can  be  prose-  the  Supreme  Judicial  Court  from  the 
cuted.*'  county  commissioner's  award  of  dam- 
In  Lawrenceburgh,  etc.,  R.  Co.  v.  ages. 
Smith,  3  Ind.  253,  the  court  said :  Xinnosota.  —  In  Robinson  v.  St.  Paul, 
"  This  motion  is  founded  on  the  15th  40  Minn.  228,  in  discussing  the  charter 
section  of  the  charter  of  the  plaintiffs  of  the  city  of  St.  Paul  (c.  7  of  the  Spe- 
in  error.  Local  Laws,  1847-8,  (i).  cial  Laws  of  1885),  it  was  said  that  an 
That  section  says  that  the  judgment  of  appeal  lies  to  the  District  Court  from  an 
the  Circuit  Court,  in  cases  like  the  pres-  assessment  of  damages  by  the  board 
ent,  shall  be  final.     We  do  not  think  of  public  works. 

that    that     language     is    sufficiently  Xiiioiiri.  —  In  Webster  v,  Spindler, 

explicit  to  authorize  us  in  saying  that  36  Mo.  App.  355,  it  was  held  that  an 

a  writ  of  error  will  not  lie  in  this  case."  appeal  lies  to  the  Circuit  Court  from  an 

In    Pemigewasset    Bridge    v.    New  order  of  a  County  Court  vacating  a 

Hampton,  47  N.  H.  151,  the  court  said:  public  highway. 

'*  There  is  no  special  provision  made  In  Cox  v.  Dake,  34  Mo.  App.  80,  it 

by  this  statute  for  the  right  of  appeal  was  held  that  the  action  of  a  County 

from    the  decisions  of  said  tribunal,  Court  in  establishing  or  refusing  to 

either  from  the  laying  out  or  the  mat-  establish   a   public   road   may   be    re- 

ter  of  damages.     This  right,  so  import-  viewed   upon    appeal    to    the  Circuit 

ant  to  all  in  interest,  must  not  be  con-  Court. 

sidered  as  not  in  existence,  or  in  any  Texas.  —  In  Taylor  v.  Travis  County, 
way  restrained,  because  of  the  silence  77  Tex.  333,  in  construing  the  General 
of  the  legislature.  We  think  we  may  Laws  of  1884,  p.  22,  it  was  held  that 
properly,  by  fair  analogy  or  just  im-  the  District  Courthas  no  appellate  juris- 
plication,  for  our  guidance  on  this  sub-  diction  from  awards  of  the  County  Com- 
ject,  look  to  a  long  practice  regulating  missioners'  Court  allowing  damages 
similar  questions,  where  appeals  have  incident  to  the  opening  of  public  roads, 
been  claimed  and  allowed.  We  can-  Ohio.  —  In  Reckner  v.  Warner,  22 
not  entertain  the  opinion  that  the  Ohio  St.  275,  the  right  of  appeal  to  the 
legislature  have  ever  contemplated  the  Probate  Court  in  connection  with  open- 
purpose  of  making  the  finding  of  joint  ing  and  regulating  roads  and  highways 
boards  of  selectmen  final  and  conclu-  is  recognized. 

sive  upon  the  rights  of  the  town  and  Ponniylvaaia.  —  In  Bowers  v.  Brad- 
landholders  who  may  be  interested  in  dock,  172  Pa.  St.  596,  an  appeal  to  the 
this  class  of  cases.  The  legislature  Court  of  Common  Pleas  in  cases  of 
must  have  intended  to  have  left  this  assessment  of  damages  was  sustained. 
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Attn  SzDlTuiYe  Xemady.  —  Where  jurisdiction  has  been  acquired, 
the  only  remedy  of  an  objector  is  by  appeal,  or  other  recognized 
proceedings  for  review,  although  the  proceedings  may  have  been 
irregular.*     But  where  the  proceedings  are  without  jurisdiction 

the  injured  party  is  not  obliged  to  seek  his  remedy  by  appeal 
therein,*  although  he  may  do  so.' 

Only  firam  Final  Order.  —  An  appeal,  as  a  matter  of  course,  does 
not  lie  except  from  a  final  order.* 

1.  Oalifomia.  —  In  McSherry  v.  Wood,  of  the  board  of  commissioners  and  the 

I02  Cal.  651,  the  court  said:  "  The  de-  council,  and  to  say  that  this  parcel  of 

fendant  having  failed  to  appeal  to  the  land  or  that  is  assessed  too  much  or  too 

city  council,  as  provided  by  section  11  little.     The   assessments    were    to  be 

of  the  Act  of  1885  (Stat.  1885,  p.  156),  made  according  to  benefits  to  each  par- 

on  account  of  irregularity  in   the  as-  eel  of  property,  and  there  is  nothing  in 

sessment,   is   precluded    from    urging  the  record  showing  that  the  commis- 

here  an  irregularity  which  might  have  sioners  did  not  assess  the   complain- 

been     corrected     on     such     appeal."  ant's  lands  in   accordance  with  their 

Citing  Dorland  v.  McGlynn,  47  Cal.  47;  best  judgments.     Where   provision  is 

Himmelmann  v,  Hoadley,  44  Cal.  276,  made  by  law  for  a  review  of  assess- 

and  cases  there  cited.  ment    proceedings,    and    a    body    ap- 

OoniiMtieat.  —  In  Ferguson  v.  Stam-  pointed   with    the    power  to    set    the 

ford,   60  Conn.  432,  an   action   to   set  assessment  aside  or  correct  the  error 

aside  an  assessment  of  benefits  for  a  complained  of,  and  the  party   wholly 

city  sewer  as  void  and  as  a  cloud  upon  fails   to  appear  before  such  body,  or 

title,  it  was  held  that  the  remedy  of  a  take  any  steps  to  have  such  correction 

]>arty  dissatisfied  with  the  assessment  made,  he  is  not  in  a  position  to  appeal 

upon  his  property  in  such  a  case  was  to  the  courts  for  redress  in  the  absence 

not  by  a  suit  like  the  present  one,  but  of  fraud  or  bad   faith."     Citing  Wil- 

by  an  appeal  from  the  assessment.  liams  v,  Saginaw,  51  Mich.  120;  Com- 

lUinolt.  —  In   Bailey  v.  McCain,   92  stock  v.  Grand  Rapids,  54  Mich.  641; 

111.  279,  the  court  said:    "  The  com-  Peninsula   Iron,   etc.,   Co.   v.   Crystal 

missioners  having  once  acquired  juris-  Falls  Tp.,  60  Mich.  510. 
diction,  as  we  think  they  did,  their  acts        8.  In  Overmann  v,  St.  Paul,  39  Minn, 

are  valid  until  set  aside  or  reversed  in  121,  the  court  said:     "The  acts  and 

some  direct  proceeding  for  that  pur-  proceedings  of    the    defendant    being 

pose.     The  parties  affected  might  have  without  authority  of  law,  the  plaintiff 

obtained   the   desired  relief  either  by  was  not  obliged  to  seek  her  remedy  in 

appeal  from  the  action  of  the  commis-  the  same  proceedings,   by  appeal  or 

sioners  or  by  the  common-law  writ  of  otherwise.      The    proceedings    being 

certiorari.     Having  failed  to  avail  of  illegal,  the  case  of  Genols  v.  St.  Paul, 

the  remedies  which  the  law  afforded,  35  Minn.  330,  cited  by  defendant,  has 

equity  will  not  now  assist  them."  no  application  to  the  facts  presented  by 

Indiana.  —  In  Young  v.  Sellers,   106  the  evidence  in  this  action." 
Ind.  loi,  it  was  held  that  where  a  remedy        8.  In  Wright  z^.  Wilson,  95  Ind.  408, 

exists  by  an  appeal  a  judgment  cannot  it  was  held  that  the  jurisdiction  of  the 

be  attacked  in  a  collateral  proceeding,  appellate  court  is  not  affected  by  the 

irirfiVg^fi  —  In     Brown     v.    Grand  fact  that  the  order  of  the  county  board 

Rapids,  83  Mich.  109,  the  court  said:  appealed  from  was  entered  at  a  time 

"  He  did  not  appear,  and  doe9  not  pre-  when  the  board  had  no  power  to  act 

tend  that  he  made  any  effort  to  have  upon  the  matter. 

the  assessment   corrected   before    the        4.  In  Tomlinson  v.  Peters,  120  Ind. 

council.    The  determination  of  these  237,  it  was  held  that  an  appeal  will  not 

two   bodies,   the    commissioners   who  lie  from  an  order  of  the  board  of  county 

made  the  assessment  roll,  and  the  com-  commissioners  for  the  construction  of  a 

mon    council    of    the    city  of    Grand  free  gravel  road  and  appointing  a  com- 

Rapids,  cannot  now  be  inquired  into,  mittee  to  apportion  costs  of  construc- 

nnless   it  appears  that  they  acted  in  tion  upon  the  lands  benefited;  that  an 

t»id  faith.     It  is  not  for  this  court  to  set  appeal  lies  only   from  the  final  order 

Its  judgment  up  in  opposition  to  that  confirming  the  report  of  the  committee. 
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2.  By  Whom.  —  As  a  general  rule,  all  persons  in  interest  or  their 
privies  have  a  right  to  appeal.*    But  this  rule  seems  to  be  restricted 

In  Matter  of  Kingsbridge   Road,  4  be  petitioned  for  by  a  particular  class  of 

Hun  (N.   Y.)  599,  it  was  held  that  an  persons  within    a  certain    distance,  to 

appeal  lies  from  an  order  confirming  wit,  by  not  less  than  twelve  freeholders 

the  report  of  commissioners  in  proceed-  residing  within  three  miles  of  the  road 

ings  had   relative   to  the  opening  of  so  to  belaid  out  or  vacated;  thus  im> 

streets  in  the  city  of  New  York.  plying,  it  may  be  reasonably  claimed, 

1.  In  Whitmer  z/.  Highway  Com'rs,  that  there  is  a  special  interest  in  the 
96  111.  294,  the  court, /^r  Sheldon,  J.,  road  in  such  class  of  persons,  or,  at 
«aid:  **  It  will  thus  be  seen  that  no  part  least,  that  the  sole  interest  in  the  road 
of  the  vacated  portion  of  the  road  actu-  is  not  with  the  landowners  whose  lands 
ally  louches  the  land  of  Sabin,  and  for  are  to  be  affected  by  imposing  upon  or 
that  reason  it  is  insisted  by  appellee  that  removing  from  them  tlie  easement  of 
Sabin  had  no  right  of  appeal  from  the  the  road.  There  seems  to  be  some  sig- 
order  of  the  commissioners  of  high-  nificance  in  this  respect,  too,  in  the 
ways  vacating  the  portion  of  the  road  change  of  phraseology  in  giving  the 
which  they  did,  relying  upon  the  case  right  of  appeal,  in  the  present  statute, 
of  Taylor  v.  Normal,  88  111.  526,  in  from  that  of  the  former  statute.  The 
support  of  the  position,  where  it  was  former  statute  (Laws  1861,  p.  258,  §  68) 
held  that  no  person  has  the  right  of  gave  the  right  of  appeal  from  the  order 
appeal  from  the  decision  of  commis-  of  the  commissioners  of  highways  lay- 
sioners  of  highways  in  laying  out  a  ing  out  or  discontinuing  a  road  only  to 
new  road  or  vacating  an  old  one,  un-  the  '  owners  of  or  agents  for  any  tract 
less  he  is  the  owner  of  land  adjoin-  of  land  upon  the  route  or  line  of  or 
ing  the  road  to  be  laid  out  or  vacated,  over  which  the  highway  altered,  dis- 
If  that  is  to  be  taken  in  the  strict  mean-  continued,  01  laid  out  shall  run.*  The 
ing  of  touching  the  land,  so  that  no  law  of  1872,  and  in  force  since  (Laws 
person  can  appeal  from  such  an  order  187 1-2,  p.  692,  §  70),  in  giving  such 
unless  he  is  the  owner  of  land  which  is  right  of  appeal,  made  a  change  in  the 
actually  touched  by  the  road  to  be  laid  language,  giving  the  right  to 'any  person 
out  or  vacated,  we  are  satisfied  that  the  or  persons  interested  in  the  decision  of 
construction  there  adopted  was  a  too  the  commissioners  of  highways.*  A 
narrow  one.  The  language  of  the  stat-  broader  term  is  here  used  in  the  latter 
uteisthatany  person 'interested' in  the  statute,  the  word  'interested*  admit- 
decision  of  the  commissioners  of  high-  ting  of  a  wider  application  than  the 
ways  may  appeal.  Surely  there  may  words  owners  of  the  land  upon  the 
be  persons  who  have  a  deep  interest,  route  or  line  of  or  over  which  the  high- 
ordinarily  speaking,  in  the  laying  out  way  laid  out  or  discontinued  ran,  fairly 
or  in  the  vacating  of  a  road,  merely  as  a  indicative,  we  think  it  may  be  said,  of 
thoroughfare  for  travel,  without  having  the  intention  to  enlarge  the  right  of  ap- 
any  land  to  be  taken  or  restored  to  them  peal  and  extend  it  beyond  the  particu- 
in  consequence  of  laying  out  or  discon-  lar  landowners  to  whom  it  had  before 
tinning  the  road.  And  in  allowing  the  been  given.  The  laying  out  or  vacation 
right  of  appeal  to  such  persons,  or  to  of  a  public  highway  is  for  the  public 
one  whose  land  is  not  actually  touched  benefit  and  a  matter  of  public  con- 
by  the  road,  it  would  not  necessarily  cern,  and  not  for  the  benefit  of  the 
follow,  as  is  insisted,  that  any  citizen  landowners  alone  over  whose  land  the 
of  the  state  might  appeal,  as  having  an  road  passes.  The  latter  are  not  neces- 
interest  in  the  public  highways.  There  sarily  actors  in  the  proeceeding  ;  they 
are  degrees  of  such  interest  rendering  are  not  required  to  be  of  the  designated 
proper  the  right  of  appeal  in  one  case  persons  on  whose  petition  only  can  the 
where  it  might  not  be  in  another.  The  road  be  laid  out  or  vacated.  The  de- 
statute  recognizes  that  there  may  be  an  cision  of  the  commissioners  of  high- 
interest  in  the  laying  out  and  vacation  ways  upon  the  question  of  laying  out 
of  roads  beside  that  arising  from  the  or  vacating  the  road  is  of  general  pub< 
taking  or  restoration  of  land  to  a  land-  lie  concern,  as  it  pertains  to  a  matter 
owner,  as  well  as  that  the  public  at  of  public  benefit,  and  there  seems  no 
large  may  be  differently  interested  in  reason  why  the  right  of  appeal  from 
its  requiring,  in  order  to  the  laying  out  such  a  decision  should  be  limited  to 
or  vacation  of  any  road,  that  it  shall  the  particular  individuals  whose  lands 
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in  modem  cases,  and  by  the  weight  of  authority,  to  parties  to  the 
cause.*  Where  service  is  made  by  publication  to  all  persons  in 
interest  perhaps  all  may  be  considered  as  parties.*     In  an  appeal 

adjoin  upon  the  road,  and  they  alone  nature  of  evidence,  I  do  not  see  how 

be  held  to  be  the  persons  who  are  *  in-  the  court  below  could,  or  this  court  can, 

terested  in  the  decision  of   the  com-  go  behind  the  record  and  review  the 

missioners  of  highways  in  determining  facts.     Schirott  v.  Phillippi,  3  Oregon 

to  or  in  refusing  to  lay  out  or  vacate  484.     As  I  view  the  law,  the  appellant 

any  road.'  "  Scholfield,  J.,  in  a  dissent*  was  an  intruder  in  the  County  Court, 

ing  opinion,  said:    *'  I    do  not  concur  and  had  no  right  to  appear  as  a  party 

in  this  opinion.     Sabin  has  no  other  in-  to  the  proceeding  before  it.     People  v, 

terest  in  the  change  in  the  road  than  Overseers  of  Poor,  44  Barb.  (N.  Y.)  467; 

any  other  person   whose  pleasure  or  Colden  v,  Botts,  12  Wend.  (N.  Y.)  234. 

necessity  may  induce  him  to  pass  over  The  best  test  as  to  the  right  to  a  writ 

the  road.     He  is  not  denied  ingress  or  of  review  laid  down  in  the  authorities 

egress    to    or  from    his  land   by  the  is  whether  the  one  seeking  it  is  a  party 

change,    but  simply,  as  is  everybody  in  form  or  substance  to  the  proceeding 

else,   is   compelled   to  pass  along   the  sought  to  be  reviewed,  so  as  to  be  con* 

base   and   perpendicular  of  a  triangle  eluded  by  the  determination  therein, 

instead  of  along  the  hypothenuse.     His  Starkweather  v.  Seeley,  45  Barb.  (N.  Y.) 

inconvenience  differs  from  that  of  every  164.  I  am  utterly  unable  to  conceive  of 

other  citizen  in  degree  only,  but  not  at  any  order  the  County  Court  could  have 

all  in    principle.     I   concede  that  any  made  in  the  matter  of  laying  out  the 

one  sustaining  a  special   injury,   not  county  road  complained  of  which  would 

common  to  the  public,  is  entitled  to  ap>  or  could   have  concluded    the   appel- 

peal,  but  I  deny  that  Sabin  sustained  lant." 

such  injury."  In  Culpepcr  County  v.  Gorrcll,    20 

Sec  also  Glassburn  v.  Deer,  143  Ind.  Gratt.  (Va.)  484,  it  was  held  that  to  en- 

174:  State  V,  Richmond,  26  N.  H.  232.  title  any  person  to  appeal  from  a  judg- 

In  Barr  v,  Stevens,  i  Bibb  (Ky.)  292,  ment  in  condemnation  proceedings  he 

the  word   "  privies  "    is  construed  as  must  be  a  party  in  the  cause  and  must 

meaning  "heirs,"  "executors,"   and  be  aggrieved  by  the  judgment. 

**  terre  tenants."  2.  In  Connable  v.  Chicago,  etc.,  R. 

In  Appleby  Manor  Road,  i  Grant's  Co.,  60  Iowa  28,  the  court  said:  "  It 

Gas.  (Pa.)  443,  it  was  held  that  when  certainly  cannot  be  maintained  that  a 

illegality  in   the  opening  of  a   public  person  not  a  party  to  a  proceeding  in 

road   is    brought  to  the  notice  of  the  an  inferior  court  may  appeal,  and  thus 

Supreme  Court,  even  by  one  who  has  become  a  party  as  an  intervener.     The 

no  equity,  that  court  will  correct  the  plaintiff,    not    having    been    made    a 

error.  party  to  the  proceeding's  for  condemna- 

1.  In   Connable  v,  Chicago,  etc.,   R.  tion,  is  not  bound   by  it.     As  to  him  it 

Co.,   60  Iowa   27,  and  Cedar  Rapids,  is  a  mere  nullity.     It  is  not  necessary 

etc.,  R.   Co.  V.  Chicago,  etc.,  R.  Co.,  60  that  he  should  be  allowed  to  appeal  or 

Iowa  35,  it  was  held  that  a  person  who  intervene   to    protect  his  rights.     We 

is  not  made  a  party  to  proceedings  to  find    nothing    in    our    statute    which 

condemn  a  right  of  way  for  a  railroad  is  authorizes  us  to  extend  the  right  of  ap- 

not  bound  by  the  award  of  com  mis-  peal  to  one  not  a  party  to  the  proceed- 

sioners;  that  it  is  a  mere  nullity  as  to  ings  from  which  the  appeal  is  taken, 

him,   and   he  has  no  right  to  appeal  Appellant   insists  that  when  notice  is 

therefrom,  even  though  he  be  the  owner  given  by  publication,  as  prescribed  in 

of  the  land.  section  1247  of  the  code,  the  notice  is 

In  Canyonville,  etc..  Road  Co.  v.  to  be  directed  to  each  person,  by  name, 
Douglas  County,  5  Oregon  283,  the  whose  land  is  to  be  taken  or  affected, 
court  said:  "The  remonstrance,  as  and  all  other  persons  having  any  in- 
well  as  the  petition,  must  conform  to  terest  in  or  owning  any  of  the  land  de- 
the  statute.  Merely  filing  an  objection,  scribed,  and  that  such  a  notice  makes 
even  though  based  upon  affidavits,  does  all  persons  interested  in  the  land  parties 
not  make  one  a  party.  As  this  writ  to  the  proceedings,  whether  personally 
only  brings  up  the  record  of  the  inferior  named  in  the  notice  or  not.  The  no- 
tribunal,  and  as  the  affidavits  are  in  the  tice    referred    to    in    section    1247    >* 
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from  an  assessment  of  damages  the  then  owner  must  appeal,  as 
the  right  does  not  devolve  upon  his  vendee.*  But  in  proceedings 
under  a  statute  permitting  a  party  aggrieved  to  apply  for  relief, 
a  former  owner  who  is  bound  to  indemnify  his  grantee  against 
the  assessment  is  a  party  legally  aggrieved.*  Special  statutes 
have  provided  for  appeals  by  resident  taxpayers,'  and  that  only 
those  protesting  may  appeal.*  But  no  appeal  will  be  allowed  on 
behalf  of  one  person  for  an  alleged  grievance  of  another.' 

Joint  or  Several  Appeals.  —  The  matter  of  consolidation  or  prosecu- 
tion of  separate  appeals  seems  to  depend  largely  upon  local  con- 
struction. In  some  instances  it  is  held  to  lie  within  the  discretion 
of  the  court,*  in  others  that  the  appeal  may  be  several ''  or  that 
appeals  may  be  consolidated  ®  and  under  particular  circumstances 
must  be  consolidated.* 

3.  Hotioe  —  WaiTor  of  Votice.  —  Objection  that  the  notice  of  appeal 
to  the  lower  court  was  not  properly  made  cannot  first  be  raised 
in  the  appellate  court.** 

Jnrisdictloiial. — When  required  by  the  statute  the  notice  is 
jurisdictional.** 

authorized  in  cases  in  which  the  owner  jections  as  there  were  different  property 
of  the  land  is  a  nonresident  of  the  owners,  and  the  defense  of  each  prop- 
county  in  which  the  land  is  situated,  erty  owner  seems  to  have  been  made 
There  is  nothing  in  this  case  to  show  on  his  or  its  own  theory  of  the  law  and 
that  notice  was  given  by  publication,  fact  that  was  applicable  to  him  or  it. 
as  authorized  in  this  section.  Indeed,  At  all  events  these  two  defendants 
it  is  not  alleged  anywhere  in  the  pro-  prayed  for,  obtained,  and  perfected  this 
ceedings  that  Kate  Perry  was  a  non-  their  joint  appeal,  and  thereby  have 
resident  of  the  county  in  which  these  had  the  benefit  of  a  review  of  the  record 
lands  are  situated,  and  nothing  appears  made  below,  so  far  as  it  is  applicable 
as  to  her  residence,  except  simply  a  re-  to  their  property.*' 
cital  in  her  deed  to  the  plaintiff."  7.  Larson  v.  Superior  Short  Line  R. 

I.  In  Losch's  Appeal,  109  Pa.  St.  72,  Co.,  64  Wis.  59. 

it  was  held  that  it  is  immaterial  that  8.  In  Washburn  v,  Milwaukee,  etc., 

the  deed  is  made  after  the  damages  R.   Co.,  59  Wis.  378,  the  court  said: 

have  been  assessed,  but  before  the  ven-  '*  Some  of  these  actions  embrace  more 

dor's  right  of  appeal  has  expired ;  that  than  one  award  in  favor  of  the  same 

the  claim  is  a  personal  one  and  does  plaintiff,  from  which  separate  appeals 

not  run  with  the  land,  nor  is  it  passed  were  taken  to  the  Circuit  Court.     The 

by  a  deed  thereof,  although  not  specially  court  ordered  a  consolidation  of  these 

reserved.  appeals  into  one  action.     It  does  not 

8.  Matter  of  Phillips,  60  N.  Y.  16.  appear  that  any  plaintiff  was  prejudiced 

3.  People  V,  Cortelyou,  36  Barb.  (N.  thereby.     We  think  the  provisions  of 
Y.)  164.  Rev.  Stat.  750,  §  2792,  are  applicable, 

4.  Wilkinson  f.  Lemasters,  122  Ind.  and  that  it  was  within  the  discretion  of 
82,  construing  Elliott's  Supp.,  §  1485.  the  court  to  order  the  consolidation.'* 

5.  State  V,  Emmons,  24  N.   J.  L.  45.  9.  Spaulding  v,  Milwaukee,  etc.,  R. 

6.  In  Philadelphia,  etc.,  Coal,  etc.,  Co.,  57  Wis.  304;  Watson  v.  Mil- 
Co.  V,  Chicago,  158  111.  9,  the  court  waukee,  etc.,  R.  Co.,  57  Wis.  337. 
said:  "  It  is  urged  finally  that  the  court  10.  Conklin  v.  Keokuk,  73  Iowa  343. 
erred  in  denying  a  joint  appeal  to  all  11.  In  Maxwell  v.  La  Brune,  68  Iowa 
the  objectors,  as  prayed  for.  This  was  689,  it  was  held  that  an  appeal  from  an 
largely  a  matter  of  discretion  with  the  order  of  a  board  of  supervisors  estab- 
trial  court,  and  the  presumption  is  that  lishing  a  highway  was  properly  dis- 
it  was  properly  exercised.  There  missed  where  no  notice  of  the  appeal 
seem  to  have  been  quite  as  many  at-  had  been  served  on  the  county  auditor, 
tomeys  engaged  in  the  trial  of  the  ob-  In  Tefft  v.  Township  Board,  38  Mldu 
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Vpon  Whom  to  Be  Served.  —  Statutes  respecting  notice  usually 
require  service  upon  adverse  parties,  and  some  confusion  arises  as 
to  who  are  adverse  parties.* 

4.  Time.  —  The  rule  of  construction  favorable  to  the  party 

desiring  to  take  an  appeal  under  statutes  limiting  the  time  thereof 
applies  to  appeals  under  proceedings  for  local  improvements.* 

560,  the  court  said:  "  The  recital  in  the  of  the  order  of  confirmation/     Under 

order  of  reversal  that  notice  had  been  that  provision  the  notice  of  appeal  must 

given  was  of  no  force  to  invest  the  be  given   to   the   mavor.     If  a  notice 

board  with  authority  to  act  upon  the  ap-  sufficient  in  form  is  given  to  the  person 

peals.     Notification  was  a  prerequisite  who  holds  the  office  of  mayor,  it  is  im- 

to  their  right  to  proceed  and  make  the  material,  we  think,  how  it  is  directed, 

order,   and  the   validity  of  the  order  or  by  what  title  he  is  designated.    A 

cannot  be  presupposed  for  the  purpose  notice  directed  to  the  mayor,  the  city, 

of  proving  by  its  recital  that  a  prelim-  or  to  George  D.  Rand,  if  he  as  a  matter 

inary  step  essential  to  its  validity  was  of    fact  was  mayor,   would    have  an- 

actually  taken.      The  record  contains  swered  all  the  purposes  of  the  law." 

no  proof  for  the  purpose  of  this  inquiry  In  Matter  of    Kingsbridge   Road,  4 

that  notice  was  given  to  any  one.     Du-  Hun  (N.  Y.)  599,  in  a  proceeding  reU 

pont  V.  Highway  Com*rs,  28  Mich.  362;  ative  to  the  opening  of  streets,  the  court 

People  V.  Highway  Com'rs,  14  Mich,  said:  ''The  notice  of  appeal  was  served 

528.     And  the  want  of  notice  is  fatal."  upon  the  clerk  of  the  court  and  upon  the 

See  also  Wilder  v.  Hubbell  43  Mich,  corporation  counsel,  by  whom,  as  repre. 

487;  Klein  v.  St.  Paul,  etc.,  R.  Co.,  30  senting  the  mayor,  aldermen,  etc.,  and 

Minn.  451;  Nefif  v,  Chicago,  etc.,  R.  Co.,  the  commissioners  of  the  Central  Park, 

14  Wis.  370;  Black  V.Chicago,  etc.,  R.  the  proceedings  to  acquire   the  lands 

Co.,  id  Wis.  208.     Compare  Cambridge  and  open  the  street  are  conducted,  and 

V,  County  Com'rs,  86  Me.  141.  the  motion  of  confirmation  was  made. 

1.  In  Butte  County  v,  Boydstun,  68  In  our  opinion  this  service  was  regular 

Cal.  189,  in  an  appeal  by  one  defendant  and  sufficient.     The  municipal  corpora- 

from  a  judg^ment  in  favor  of  the  plain-  tion  which  is  seeking  by  proceedings 

tiff,  the  other  defendants  were  held  to  under  the  law  to  acquire  title  in  invitum 

be  adverse  parties  to  be  served  with  to  lands  for  a  public  highway,  and  to 

notice  wipiin  the  meaning  of  Code  Civ.  make  assessments  upon  parties  bene- 

Pro.,  g  940.  fited,  and  compensation  to  parties  in- 

In    Hartman  v.  Belleville,  etc.,   R.  jured,  is,  in  a  legal  sense,  the  adverse 

Co.,  64  111.  24,  a  Slervice  upon  the  at-  party  in  respect  of  all  persons  affected 

torney  of  a  railroad  company  was  held  by  the   proceedings;   and  the  several 

insufficient.  persons  whose    property  is  taken  or 

In  Lance  v.  Chicago,  etc.,  R.  Co.,  57  assessed  are  not,  in  a  legal  sense, '  ad- 
Iowa  636,  where  in  condemnation  pro-  verse  parties  '  to  each  other.  They 
ceedings  an  award  was  made  to  the  have  a  common  adversary  in  a  contro- 
ownerand  the  mortgagee  jointly,  it  was  versy  in  which  they  may  have  divers 
held  that  the  owner  might  prosecute  an  interests,  which  may,  in  some  cases,  be 
appeal  without  uniting  the  mortgagee,  hostile  to  each  other  in  practical  effects 

In  Conklin  v.  Keokuk,  73  Iowa  343,  and  results,  yet  they  have  no  adjudica- 

the  court  said:    '*  The  point  urged  in  tions  as   between    themselves    for  or 

support  of  the  motion  is  that  the  notice  against  each  other,  and  so  far  as  they 

runs  to  said  Rand  in  his  individual,  are  severally  interested  in  maintaining- 

rather  than  in    his    official,  capacity,  the  adjudication  which  the  city  has  ob- 

The  provision  under  which  an  appeal  tained  against  them  all,  the  corporation 

in  a  proceeding  of  this  character  may  must  be  regarded  as  their  representa- 

be  taken  is  found  in  section  469  of  the  tive  in  a  contest  between  it  and  the  per- 

code,  and  is  as  follows:  '  Any  person  sons  who  deem  themselves  prejudiced 

interested  may  appeal  from  the  order  of  by  such  adjudication.*' 

confirmation  to  the  Circuit  Court  of  the  3.  In    Matter    of    Glenside    Woolen 

county  in  which  such  city  or  town  is  Mills,   92   Hun   (N.  Y.)  190,  the  court 

situated,  by  notice  in  writing  to  the  said:  *' Thus  the  question  presented  is 

mayor,  at  any  time  before  the  expira-  whether  this   statute  should   be  con- 

tkm  of  twenty  days  after  the  entering  strued  as  requiring  an  actual  hearing 
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The  period  within  which  an  appeal  may  be  taken  is  usually  fixed 
by  statute  and  ordinarily  dates  from  the  time  of  final  action.* 

6.  Effect.  —  Where  several  parties  are  affected  an  appeal  by  one 
does  not  affect  or  supersede  the  order  with  reference  to  the  others  * 

of  the  application  before  the  court  Court  after  the  verdict  of  the  jury  and 
within  thirty  days  after  the  decision,  or  before  the  entry  of  the  order  establish- 
as  requiring  the  party  seeking  to  vacate  ing  the  highway. 

or  modify  such  decision  within  thirty  In  Norfolk  Southern  R.  Co.  v.  Ely» 
days  to  inaugurate  the  application  or  95  N.  Car.  81,  the  court  said:  "  But  in 
motion  by  the  service  upon  the  adverse  the  case  before  us  the  right  of  appeal  is- 
parties  of  the  papers  required  to  be  expressly  given  to  either  party  conceiv- 
served,  as  the  basis  of  such  motion  or  ing  himself  aggrieved  by  the  award  of 
application.  That  provisions  of  a  stat-  the  commissioners,  but  it  [the  statute] 
ute  which  limit  in  point  of  time  the  further  provides  that  the  appeal  must  be 
right  to  move  for  a  new  trial  or  to  taken  within  ten  days.  Ten  days  from 
take  an  appeal  are  to  be  construed  in  what  time?  It  must  mean  ten  days  from 
favor  of  the  party  desiring  a  review  is  the  filing  of  the  report,  and  not  from  the 
a  well-established  principle  of  the  law  confirmation  of  the  report,  for  the  char- 
relating  to  the  construction  of  statutes,  ter  does  not  require  the  confirmation  of 
*  *  *  Applying  this  rule  to  the  stat-  the  report;  but  even  if  that  was  neces- 
ute  under  consideration,  we  are  led  to  sary  to  constitute  a  judgment  from 
the  conclusion  that  its  purpose  was  to  which  the  appeal  might  be  taken,  it 
allow  persons  interested  in  the  proceed-  would  seem  to  follow  that  the  con- 
ing who  desire  to  apply  for  an  order  firmation  should  be  made  within  the 
vacating  or  modifying  the  decision  ten  days  from  the  filing  of  the  report, 
thirty  days  within  which  to  institute  the  that  the  parties  might  have  the  right 
application  or  motion,  and  that  it  was  to  take  their  appeal  within  the  time 
not  its  purpose  to  require  the  applica-  prescribed,  and  that  after  the  ten  da3rs 
tion  to  be  actually  heard  or  made  in.  the  clerk  would  have  no  right  to  take 
court  within  that  time.  If  the  re-  any  action  in  the  matter.  But  hf  re  the 
spondent's  contention  were  to  be  up-  appeal  is  taken  after  ten  days  from 
held,  and  the  statute  construed  as  re-  the  filing  of  the  report  of  the  commis- 
quiring  an  actual  application  in  court  sioners,  and  our  conclusion  is  it  was 
within  thirty  days,  it  might  often  re-  too  late,  and  the  motion  made  by  the 
suit  in  great  hardship  to  the  ^arty  ap-  plaintiffs  in  the  Superior  Court  to  dis- 
plying  for  such  an  order,  and  actually  miss  the  appeal  should  have  been 
prevent  him  from  availing  himself  of  allowed."  See  also  Bowers  v.  Brad- 
the  remedy  provided  for,  without  any  dock,  172  Pa.  St.  506;  Bellingham  Bay. 
fault  or  neglect  upon  his  part.  On  the  Imp.  Co.  v.  New  Whatcom,  17  Wash, 
other  hand,  if  the  construction  which  496. 

we  have  placed  upon  this  statute  pre-  8.  In  Stipp  v,  Claman,  123  Ind.  537, 

vails,  it  will  result  in  no  injury  to  the  the  court  said:  "  It  becomes  necessary^ 

opposing  party  and  will  permit  one  who  therefore,  to  inquire  whether  an  appeal 

seeks  to  avail  himself  of  this  provision  by  some  of  those  whose  property  would- 

a  certain  opportunity  to  do  so."  be  affected  by  the  proposed  improve- 

1.   In  Rennick  v.   Lyon  County,  45  ment  had  the  effect  to  stay  or  suspend 

Kan.  442,  two  boards  of  county  com-  proceedings  as  to  those  who  did  not  ap- 

missioners  were  called  upon  to  act  in  peal.     Ordinarily   an    appeal  has   the 

awarding  damages  for  the  location  of  a  effect  of  vacating  the  order  of  the  board 

county  line  road,  and  the  award  made  from  which   the  appeal  is  taken,  and 

by  each  board  was  held  to  operate  sep-  the  cause  is  tried  in  the  Circuit  Court 

arately,  thus  necessitating  an  appeal  de  novo,     Turley   v.    Oldham,  68  Ind. 

within  the  thirty  days  from  the  final  114;     State    v.    Benson,    70   Ind.  481; 

order  of  either  board,  independently  of  Meehan  v.  Wiles,  93   Ind.  52.     It  may 

any   action   taken   by   the  other.     See  be  that  the  appeal   here  had  the  effect 

also  Webster  v,  Spindler,  36  Mo.  App.  to  vacate  the  order  of  the  board  as  to> 

355.  those   who  appealed,    but   we  do  not 

In  Hook  V,  Chicago,  etc.,  R.  Co.,  133  think  it  had  that  effect  as  to  the  other 

Mo.  313,  an  appeal  was  held  to  lie  under  parties  who  were  willing  to  abide  by 

an  award  of  damages  by  the  County  such  orders,  and  did  not  participate  iiL. 
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nor  does  it  affect  the  jurisdiction  or  the  validity  of  the  proceed- 
ings as  to  those  not  appealing.*  And  where  several  tracts  of 
land  are  owned  by  one  person  an  appeal  does  not  affect  any  tract 
except  that  which  is  the  subject-matter  of  the  appeal.*  An 
appeal  passes  exclusive  jurisdiction  to  the  appellate  court.' 

6.  iMues  Involved  —  a.  In  General  —  Pleadings.  —  J  urisdic- 
tional  questions  are  proper  matters  for  consideration  by  the  appel- 
late court.*  The  records  of  the  lower  court  will  be  presumed  to 
import  verity. • 

Xoaaoni  of  AppeftL  —  In  an  appeal  from  an  assessment  the  grounds 
of  relief  must  be  specifically  stated,  and  it  is  not  sufficient  to 
^eg^  generally  that  the  assessment  was  not  laid  according  to 
law.*     Where  the  proceedings  are  regular  under  an  award  for 

such  appeal.  •  •  *  This  case  is  wise.  This  company  had  a  right  to- 
to  be  distinguished  from  the  case  of  seek  in  the  County  Court,  and  also  by 
Meehan  v.  Wiles,  93  Ind.  52,  by  reason  this  writ  to  review  from  the  Circuit 
of  the  difference  in  the  two  statutes  Court*  such  remedy  as  the  County 
under  which  the  proceedings  were  had.  Court  could  grant.  It  could  call  in 
In  our  opinion  the  assessments  made  questionthe  jurisdiction  of,  or  the  regu- 
by  the  board  of  commissioners  pending  larity  of,  the  proceedings  in  the  County 
the  appeal  referred  to  in  the  special  Court,  by  remonstrating  and  reviewing 
finding  were  not  void  as  to  those  who  all  matters  going  to  the  jurisdiction  in 
did  not  appeal,  and  therefore  the  court  the  Circuit  Court.  It  could  not,  how- 
did  not  err  in  overruling  the  motion  of  ever,  by  remonstrating,  block  the  ex- 
the  appellants  for  judgment  in  their  ercise  of  jurisdiction  on  the  part  of  the 
favor  on  the  special  finding  of  facts.  County  Court,  for  if  jurisdiction  is  once 
nor  in  its  conclusions  of  law  on  such  fully  obt&ined,  objection  to  its  exercise 
facts.*'  cannot    be    heard."     See  also  Matter 

1.  Anderson  v,  Claman,  123  Ind.  471.  of  Southworth,  5  Hun  (N.  Y.)  55;  Has* 

2.  Gibler  v,  Mattoon,  167  111.  18.  well  v.  Vermont  Cent.  R.  Co.,  23  Vt. 
8.  In  r^ Chestnut  St.,  128  Pa.  St.  214.  228;  Spaulding  v.  Milwaukee,  etc.,  R.. 
4.  In  Canyonville,  etc.,  Road  Co.  v.  Co.,  57  Wis.  306. 

Douglas   County,   5   Oregon   282,    the  6.  In  Nickerson  v.  Lynch,  135  Mo. 

court  said:  "  It  was  insisted  by  counsel  471,  where  the  records  contained  a  find- 

for  the  appellant  that  when  the  objec-  ing  "that  the  petitioners  and  the  owners 

tions  were  nled  in  the  County  Court,  that  failed  to  agree, ' '  and  that  an  attempted 

tribunal  should  have  entertained  them,  erasure  had  been  made,  it  was  held 

and  passed  upon  the  questions  raised,  that  the  record  sufilciently  showed  that 

In  cases  of  this  character  the  remedy  is  there  had  been  a  failure  to  agree  oa 

not  confined   to   one  tribunal.     Much  the  compensation  to  be  paid, 

depends  upon  the  particular   remedy  In  York  County  v.  Fewell,  21  S.  Car. 

sought.     The  County  Court  has  power  106,  it  was  held  that  an  appeal  would 

in  the  first  instance  to  lay  out  roads,  not  be  considered   where  it  appeared 

but  must  make  all  the  proceedings  con-  from  the  record  that  respondent  con* 

form  to  the  statute.     In  some  cases  by  sented  that  the  order  of  the  lower  court 

review,  and  in  others  by  appeal,  the  could   be   reformed   in  the  particulars 

Circuit  Court  may  annul  the  proceed-  complained  of. 

ings  in  the  County  Court  or  may  cor-  6.  In  Bowditch  z/.  New  Haven,  40 
^ct  an  assessment  of  damages,  or  the  Conn.  510,  the  court  said:  *'  The  evi- 
like.  The  County  Court,  however,  has  dence  offered  by  the  petitioner  was 
not  jurisdiction  to  try  questions  of  title,  properly  rejected.  The  allegation  in 
or  rights  arising  out  of  the  exercise  of  the  petition,  under  which  it  was 
eminent  domain.  These  matters  must  offered,  '  that  said  assessment  was  not 
be  tested  in  a  tribunal  invested  with  laid  according  to  law,'  is  too  indefinite, 
fuller  powers,having  wider  jurisdiction;  The  provision  in  the  charter  authoriz* 
one  in  which  can  be  administered  full  ing  the  party  aggrieved  to  make  writ- 
relief,  either  by  injunction   or  other-  ten  application  for  relief  to  the  Superior 
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damages  the  only  matter  proper  to  be  presented  is  the  amount 
of  damages.* 

b.  Trial  de  Novo.  —  An  appeal  from  the  tribunal  of  original 
jurisdiction  brings  up  a  case  for  trial  on  its  merits  and  not  upon 
exceptions  taken  to  any  proceedings  in  the  premises.* 

Court  implies  that  the  grounds  for  re-  in  the  Circuit  Court.    These  holdings 

lief  should  be  stated.     This  is  a  judicial  are,  as  they  long  have  been,  the  estab- 

proceeding,    and   there    is    the    same  lished  law  of  this  state.     Molihan  v. 

reason     for    requiring    a    party    who  State,  30  Ind.  266;  Mandlove  v.  Pavy, 

resorts   to  it  to  state  specifically   the  33  Ind.   505:    McPherson  v.  Leathers, 

reasons  for  appealing  that  there  is  in  29  Ind.  65;    Coyner  v,  Boyd,  55  Ind. 

requiring  the  plaintifif  in  an  action  at  166;    Turley  v.  Oldham,  68  Ind.  114; 

law  to  state  his  cause  of  action,  or  the  Green  v,  Elliott,  86  Ind.  53;  Breitweiser 

petitioner  in  a  bill  in  equity  to  state  the  v.  Fuhrman,  88  Ind.  28;  Rominger  v. 

facts  on  which  he  bases  his  claim  to  a  Simmons,  88  Ind.  453;  Peed  v,   Bren- 

decree.     Moreover,  the  petitioner  avers  neman,  89  Ind.  252;  Irwin  v.  Lowe,  89 

in  his  petition  that  the  court  of  common  Ind.  540;  Meehan  v.  Wiles,  93  Ind.  52; 

council  made  the  assessment.    Theevi-  Lowe   v,   Ryan,   94  Ind.   450;  Clift  v, 

dence  offered  tended  to  disprove  this  Brown,    95     Ind.    53;     Thompson    v, 

averment.**  Deprez,  96  Ind.  67;  Stockwell  z/.  Brant, 

1.  Dunlap  V.  Mount  Sterling,  14  111.  97  Ind.  474;    Bradley  v.  Frankfort,  99 

251;    Wabaunsee  County  r.  Bisby,  37  Ind.  417;  Thayer  v.  Burger,   100  Ind. 

Kan.  253;    Briggs  v,  Labette  County,  262;  Black  v.  Thomson,  107  Ind.  162; 

39  Kan.  90.  Reynolds  v,  Shults,  106  Ind.  291.     In 

In  Bosworth  v.  Providence,  17  R.  I.  appeals  to  the  Circuit  Court  in  causes 
58,  the  moving  party  waived  all  reasons  like  the  one  in  hearing,  and  in  all 
for  appeal  except  the  amount  of  his  analogous  cases,  'the  court  or  jury 
damages.  It  was  held  that  the  verdict  trying  the  same  succeeds  to  all  the  sub- 
could  be  rendered  on  the  question  of  stantial  duties  which  devolved  upon 
damages  only.  the  viewers  and  reviewers  before  the 

8.  Hughes  V.  Beggs,  114  Ind.  427;  board  of  commissioners  as  to  the  mat- 
Hardy  V.  McKinney,  107  Ind.  369,  ters  which  stand  for  trial  de  novo^  and  a 
where  the  court  said:  "  The  Act  of  1875  finding  or  verdict  in  detail  upon  all  the 
contains  a  provision  that  '  any  partv  matters  in  issue  between  the  parties 
aggrieved  may  appeal  to  the  Circuit  is  contemplated.  This  includes  the 
Court  as  provided  by  law  for  appeal  assessment  of  benefits,  and  the  allow, 
from  commissioners.*  'The  statute  ance  of  damages  in  cases  in  which  dam- 
then  and  continuously  since  in  force,  on  ages  ought  to  be  allowed.  The  finding 
the  subject  of  appeals  from  boards  of  or  verdict  ought  to  be  sufficiently 
commissioners,  provided  that '  all  ap-  specific  upon  every  question  involved 
peals  thus  taken  to  the  Circuit  *  *  ^  to  authorize  a  judgment  finally  deter- 
Court  shall  be  docketed  among  the  mining  all  the  matters  in  controversy, 
other  causes  pending  therein,  and  the  and  leaving  nothing  for  the  adjudica- 
same  shall  be  heard,  tried,  and  deter-  tion  of  the  commissioners  in  the  event 
mined  as  an  original  cause.*  i  Rev.  Stat,  that  the  cause  shall  be  certified  back  to 
1876,  p.  357,  §36;  Rev.  Stat.  i88i,  §  5777.  them.  Tested  by  this  rule,  the  finding 
Under  this  provision  of  the  statute  it  in  this  case  was  too  general  and  too  in- 
has  always  been  held  that  appeals  from  definite  to  authorize  a  judgment  finally 
commissioners  stand  for  trial  ^^  »^v<7  in  disposing  of  the  cause,  and  hence 
the  Circuit  Court,  that  is,  that  all  mat-  was  not  such  a  finding  as  is  coniem- 
ters  in  issue  before  the  commissionesr  plated  by  the  general  law  governing 
stand  for  trial  anew  in  the  Circuit  Court,  such  and  similar  appeals.  The  Circuit 
and  not  for  review  or  correction  as  in  a  Court,  therefore,  erred  in  refusing  to 
court  of  errors.  As  a  necessary  conse-  grant  a  venire  de  novo  in  the  cause, 
quence,  it  has  been  further  held  that  Jenkins  t^.  Parkhill,  25  Ind.  473;  Hous> 
such  appeals  suspend  all  the  proceed-  worth  v.  Bloom  huff,  54  Ind.  487; 
ings  had  upon  questions  in  issue  before  Parker  v.  Hubbel,  75  Ind.  580;  Riden- 
the  commissioners,  and  that  such  pro-  our  v.  Miller,  83  Ind.  208:  Green  v. 
ceedings  cannot  either  be  used  or  taken  Elliott,  86  Ind.  53;  Thames  L.  &  T.  Co. 
into  consideration  upon  the  trial  ^<f  f/<;z/<7  v.   Beville,   100  Ind.   309.*'      See  also 
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c.  Issues  of  Lower  Tribunal.  —  The  preceding  rule  is  sub- 
ject to  the  restriction  that  the  case  may  be  tried  in  the  appellate 
court  only  upon  the  issues  made  in  the  lower  tribunal.* 

d.  Immaterial   Irregularities.  —  In    proceedings   in  the 

appellate  court  relative  to  matters  connected  with  local  improve- 
ment, immaterial  irregularities  will  not  be  considered.* 

e.  Discretion  —  (ij  Wlun  Controlled,  —  Where  an  inferior 
tribunal  is  clothed  witn  discretionary  power,  such  discretion  will 
be  controlled  in  cases  of  abuse.* 

Fulton   V,  Cummings,    132    Ind.  453;  III.  387;    Wilkinson  v,  Lemasters,  122 

Turley  v.   Oldham,  68  Ind.  114;  Kel-  Ind.  82;  Robinson  z/.  Rippey,  iii  Ind. 

loggv.  Price,  24  Ind.  360;   Sigafoos  v,  112;    Osborn  v,  Sutton,  108  Ind.  443; 

Talbot,  25  Iowa  214.  Green  v.  Elliott,  86  Ind.  53;  Tuttle  v, 

la  Mississippi,  etc.,   R.  Co.  z/.  Ros-  Polk,  92  Iowa 433;  Smith  z/.  McMeekin, 

seau,    8    Iowa    376,    the    court    said:  79    Ky.    24;    Field    v,  Vermont,    etc., 

'*  There   can  be   no  doubt  but  that  it  R.    Co.,    4    Cush.   (Mass.)   150:   Long 

was  the  intention  of  the  legislature,  by  v.  Talley,  91    Mo.   305;  Sutherland  v, 

this  law,  to  give  an  appeal  to  either  Holmes,    78    Mo.    399;     Anderson   v. 

party,  in  the  ordinary  and  usual  ac-  Township    Board,    75   Mo.    57;    Mat- 

ceptation  of  that  term,  and  that  upon  ter  of  Spuyten   Duy  vil   Parkway,   67 

such  appeal  the  cause  was  to  be  heard  How.   Pr.   (N.   Y.   Supreme  Ct.)  341; 

upon  its  merits,   and  not  upon  excep-  Norfolk  Southern  R.  Co.  v.  Ely,  loi  N. 

tions  taken  to  the  action  of  the  sheriff  Car.  8;  Harper  v.  Miller,  4  I  red.  L.  (N. 

or  jury,  or  the  competency  of  either  to  Car.)  34;  Frederick  St.,  155  Pa.  St.  623; 

act  in  the  premises.     The  appeal,  it  will  Muire  v.  Falconer,  10  Gratt.  (Va.)  12. 

be  observed,  is  from  the  assessment,  8.  Dowlingv.  Altschul,  (Cal.  1893)33 

and  in  the  District  Court  the  inquiry  is  Pac.  Rep.  495 ;  Dickey  v.  People,  160 

whether  the  owner  shall  be  adjudged,  111.  633;    Booker    v.  Venice,   etc.,    R. 

or  is  entitled  to,  a  greater  amount  of  Co,  loi  111.  333;  Detroit  Western  Tran- 

dam^esthan  was  awarded  him  by  the  sit,  etc.,  R.  Co.  v.  Crane,  50  Mich.  182; 

sheriff's  jury-     Nothing  is  said  about  Springfield  v.  Knott,  49  Mo.  App.  612; 

an  examination  into  the  regularity  of  O'Reille^  v.  Kingston,  114  N.  V.  439. 

the  sheriff's  proceedings,  nor  about  an  S.  California.  —  Mulligan   v.   Smith, 

inquiry  into  his  competency  to  select  59  Cal.  206;  Creighton  v,  Manson,  27 

the  commissioners.      When  the  case  Cal.  614. 

gets  properly  into  the  District  Court  it  Colorado,  —  Brown  ».  Denver,  3  Colo. 

Is  there  for  trial  on  its  merits  and  for  no  169. 

other  purpose.     For  this  purpose  it  is  Illinois.  —  Title  Guarantee,  etc.,  Co. 

immaterial  whether  the  sheriff  selecting  v,  Chicago,  162  111.  508;  Crawford  v, 

the  commissioners  was  or  was  not  the  People,  82  111.  557. 

agent  of  the  corporation,  or  whether  Indiana,  —  Peed    v.   Brenneman,  72 

the  jury  had  or  had  not  expressed  opin-  Ind.  288. 

ion  adverse  to  the  rights  of  the  owner.  Kentucky.  —  Louisville  v.  Louisville 

lo  the  District  Court  he  is  entitled  to  a  Rolling  Mill  Co.,  3  Bush  (Ky.)  416. 

trial    de    novo      by    a    jury    properly  Mississippi.  —  Nugent  v.  Jackson,  72 

selected  and  impartial.     The  law  gives  Miss.  1040. 

him  in  that  tribunal  an  oppoctunity  to  Missouri.  —  Morse  v.  Westport,  (Mo. 

redress  the  wrong  and  injury  inflicted  1895)  33  S.  W.  Rep.  182. 

by  the  verdict  from  which  he  appeals.*'  Nebraska.  —  Hanscom  v.  Omaha,  ii 

See  also  Buchanan  z;.*  Baker,  54  Ohio  Neb.  37. 

St.  324.     But  compare  Kemp  v.  Smith,  New  Jersey.  —  State  v.  Jersey  City,  36 

7  Ind.  473;  Hord  v.  Nashville,  etc.,  R.  N.  J.   L.  56;  Tidewater  Co.   v.  Coster, 

Co.,  2  Swan  (Tenn.)  497.  18  N.  J.  Eq.  518. 

1.  Williams  v.  Mecartney,  69  Cal.  New  Ki^ri.  r— New  York,  etc.,  R.  Co. 
556;  McSherry  v.  Wood,  102  Cal.  647;  v,  Morrisania,  7  Hun  (N.  Y.)652;  Mat- 
Bradford  V.  Pontiac.  165  111.  612;  ter  of  New  York  Protestant  Episcopal 
Hunerberg  v.  Hyde  Park,  130  III.  156;  Public  Schools.  75  N.  Y.  324;  People  v. 
Kankakee  Stone,  etc..  Co.  v.  Kankakee,  Brooklyn,  23  Barb.  (N.  Y.)  166;  Matter 
128  111.  173;  People  V.  Chapman,    127  of  Canal  St.,  11  Wend.  (N.  Y.)  154. 
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(2)  When  Not  Controlled.  —  But  in  the  absence  of  fraud,  oppres- 
sion,  or  other  act  constituting  an  abuse  of  discretion,  the  courts^ 
will  not  interfere.* 

7.  Waiver  of  Appeal  —  The  parties  may,  by  th^ir  acts,  waive 
the  right  of  appeal  or  further  prosecution  of  an  appeal.  Thus  the 
payment  or  acceptance  of  the  sum  assessed  as  damages,'  or  the 
appointment  of  appraisers  and  confirmation  of  award  when  made 
by  city  authorities  are  acts  constituting  a  waiver  in  the  respec- 
tive cases,'  but  the  filing  of  exceptions  to  the  report  of  viewers 
does  not  constitute  a  waiver  of  the  right  of  appeal.* 

8.  Bond.  —  The  statute  usually  prescribes  the  bond  to  be  given 
in  appeals  relative  to  the  making  of  local  improvements.' 

9.  Judgment  —  The  proceedings  upon  appeal  are  held  to  be 
purely  appellate,  and,  therefore,  the  court  must  affirm  or  reverse 
unconditionally.' 

Oregon,  —  Oregon,    etc.,   R.   Co.    v,  '  New  York,  —  Davis  v.  New  York,  i 

Portland,   25   Oregon  229;  Paulson  v,  Duer  (N.   Y.)  451;    Matter  of    Brook 

Portland,  16  Oregon  450.  Ave.,  8  N.  Y.  App.  Div.  204. 

Pennsylvania, — Amberson  Ave.,  179  Oregon,  —  Chance    v,    Portland,    -36- 

Pa.  St.  634.  Oregon  286. 

Vermont,  —  Allen    v.    Drew,   44  Vt.  Pennsylvania,  —  Swanson  St.,  163  Pa. 

174.  St.  323. 

Wisconsin,  —  Johnson  v,  Milwaukee,  United  States.  —  Smith  v.  Washing- 

40  Wis.  315.  ton,  20  How.  (U.  S.)  135. 

1.  Delaware,  —  Murphey  v.  Wilming-  England,  —  Soady  v,  Wilson,  3  Ad, 

ton,  5  Del.  Ch.  281.  &  El.  248,  30  E.  C.  L.  89. 

Indiana, — Coburn     v,    Bossert,    13  8.  Hawley  v,  Harrall,  19  Conn.  14s; 

Ind.  App.   359;  Kirkpatrick  v,  Taylor,  Baltimore,  etc.,  R.  Co.  v,  Johnson,  84. 

118  Ind.  329;  Weaver  v,  Tetnplin,  113  Ind.  420;    Rentz  v.  Detroit,  48  Mich. 

Ind.  20S;  Leeds  V.  Richmond,  102  Ind.  544;    People  v.   Mills,   109  N.  Y.   69. 

372;  Forsyth  ».  Wilcox,  143  Ind.  144.  But  see  Matter  of  New  York,  etc,  R. 

Iowa,  —  Coates  e^.Dubuque,  68  Iowa  Co.,  98  N.  Y.  12,  wherein  it  is  held  that 

550;  Morrison  v,  Hershire,  32  Iowa  271;  the  payment  of  an  award  of  damages^ 

Burlington    v.    Quick,   47    Iowa   222;  in  favor  of  a  city  into  the  proper  city 

Brewster  v,  Davenport,  51  Iowa  427.  depository  cannot  be  construed  as  a> 

Kentucky,  —  McCfain  v,  Putman,XKy.  waiver  against  the  city  where  the  same 

1896)  36  S.  W.  Rep.  552.  has  not  been  used. 

Michigan,  —  Brown  v,  Saginaw,  107  3.  Second  Cong.  Church  v.  Omaha, 

Mich.   643;    Powers  v.  Grand  Rapids,  35  Neb.  103. 

^   Mich.  393;  Shimmons  v,  Saginaw,  4.  Bowers  v,  Braddock,  172  Pa.  St^ 

104  Mich.  511.  596. 

Mississippi,  —  Nugent  v,  Jackson,  72  5.  In  Glassbum  v.  Deer,  143  Ind.  174. 

Miss.  1040.  it  is  held  that  a  bond  given  by  one  ap- 

Missouri,  —  State  v,  Engelmann,  106  pellant  with  another  appellant  as  surety 

Mo.  628;  Cape  Girardeau  V.  Houck,  120  is  sufficient.     McVey  v.  Heavenridge, 

Mo.  607;  Morsel'.  Westport, (Mo.  1895)  30  Ind.  100.     See  generally  article  Ap- 

33  S.  W.  Rep.  182.  PEAL  Bonds  and  Undertakings,  vol.  i» 

Nehrcuka,  — State  v,  Sheldon,  (Neb.  p.  963. 

1898)  73  N.  W.   Rep.  694;   Young  v,  6.  Rawlings  v.   Biggs,   85  Ky.  251; 

Lane,  43  Neb.  813.  People  v.  Carman,  47  Hun  (N.  Y.)  38(X 
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LOGS  AND  LUMBER. 

By  S.  B.  Fisher.. 

X   OlTIL  ACTIOVB,  334- 

I.  Actions  to  Enforce  LienSy  334. 

a.  In  General^  334. 

b,  Tipie  of  Commencing  Suit,  334. 
C.  Manner  of  Enforcing,  335. 

(i)  Foreclosure,  335. 

(a)  Generally,  335. 
(  ^  )  joinder  of  Claims,  335. 
(r)  Complaint,  335. 
(^)  Decree,  336. 
(2)  Attachment,  336. 

a)  Generally,  336. 
b  )   J^i4^  il/i»y  Maintain,  336. 
^ )  Nature  of  Suit,  336. 
V)  Separate  Actions  on  Different  Claims^  337. 
^  )  yoinder  of  Causes  of  Action,  337. 
/)  yoinder  of  Claims,  337. 
^)   r<f««^,  338. 
h)  yurisdiction,  338. 
/  )  Affidavit,  338. 

dia.  Necessity  of,  338. 
^^.  Essential  Allegations y  338. 
^r.    7>W  ^?/  Filing,  340. 
(>)   JPFr/V,  340. 

tfa.  Allegations^  340. 
^^.  Service,  341. 
( /t )  iV^^/?V<f  /^  General  Owner,  342. 
dia.  Necessity  of^  342. 
^^.  Nature,  343. 
(/)  Declaration  or  Complaint,  344. 
^zdt.  Allegations,  344. 
^^.  Amendment,  344. 
[»i)  /'/iftf  ^r  Demurrer  by  Owner,  345. 
'«)  yudgment,  345. 

tffl.  Necessity  of,  345. 
^^.  Essentials  of,  345. 
(^)  Execution,  345. 
a.  ^rtf^  ^  Z/V«  Claimant  for  Damages  to  Logs^  346. 
^a.   Generally,  346. 
'  ^.  yoinder  of  Plaintiffs,  346. 
r.  Complaint,  346. 
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3.  Conversion^  J46. 

a.  By  ana  Against  Whom  Maintainable^  346. 

b.  Venue^  346. 

4.  Actions  for  Unlawful  Cutting^  346. 

a.  In  General^  346. 

b.  Waiver  of  Tort^  347. 
€.  Declaration y  347. 

5.  Actions  for  Preventing  Passage  of  Logs^  347. 

a.  Complaint y  347. 

b.  Finding Sy  347. 

6.  Actions  to  Recover  Toll  on  Logs^  347. 

U  CBDiiirAL  Pbobeovtiok,  347. 

I    Indictment  for  Destroying  Log  Brands^  347. 

2.  Indictment  for  Unlawful  Brandings  348.      . 

3.  Indictment  for  Cutting  and  Carrying  Away^  348, 

I  CiYiL  AoTiOKB  —  1.  Actions  to  Enforce  Liens — a.  In  General. 

—  Since  the  liens  which  workmen  have  upon  logs  and  lumber  for 
services  rendered  by  them  thereon  are  entirely  of  statutory  origin^ 
and  do  not  exist  at  common  law/  compliance  with  the  statutory 
provisions  in  all  respects  is  required  in  proceedings  to  enforce 
such  liens.'  All  material  preliminaries  to  right  of  suit  must  be 
complied  with,  and  the  record  must  show  such  compliance.' 

b.  Time  of  Commencing  Suit.  —  A  lien  upon  logs  and  lum- 
ber  may  be  lost  if  the  suit  to  enforce  such  lien  is  not  commenced 
within  the  period  fixed  by  the  statute  giving  the  remedy.* 

1.  Holderman  v.   Manier,   104  Ind.  Haynes,  37  Mich.  535:  Griffin  v.  Cliad* 

118;  Oakest'.  Moore,  24  Me.  214;  Oliver  bourne,  32  Minn.  126. 

V.   Woodman,   66  Me.    54;    Arians  v.  3«  Clark  v,  Adams,  33  Mich.  159. 

Brickley,  65  Wis.  26.  4.  Sheridan   v.   Ireland,   66  Me.  65; 

This,  however,  does  not  include  cases  Haifley  v.  Haynes,  37  Mich.  535;  Cox 

where  possession  of  the  logs  or  lumber  v.   North  Wisconsin   Lumber  Co.,  83 

is  retained  by  the  one  employed  there-  Wis.    141.     See  also  Phillips  v.  Vose, 

on,  as  where  logs  were  delivered  to  the  81  Me.  134;  McQuesten  v.  Morrill,  I3 

proprietor  of    a  mill    to  be  cut  into  Wash.  335. 

shingles    and    lumber.      In  such   in-  In  McQuesten  v.  Morrill,   12  Wash. 

stances  the  common-law  lien  will  hold.  335,  it  was  held  that  a  statute  changing 

Wilson  V.  Guy  ton,  8  Gill   (Md.)   213;  the  time  within  which    to  commence 

McFarland  v.  Wheeler,  26  Wend.  (N.  suit   to  enforce    loggers'    liens    from 

Y.)  467;    Hensel  r.  Noble,  95  Pa.  St.  twelve  to  eight  months  relates  to  the 

345;  Arians  r.  Brickley,  65  Wis.  26.  remedy  only;    and  parties  filing  their 

In  Arians  v,  Brickley,  65  Wis.  26,  it  liens  before  the  passage  of  such  statute 

was  held  that  one  who  saws  the  logs  of  must     commence     suit    within    eight 

another  into  lumber  and  shingles  has  months  after  such  filing  if  they  have  a 

a  common-law   lien   thereon    for    the  reasonable  time  within  which  to  do  so 

value  of  such  work,  and  that  such  lien  after  the  act  takes  effect, 

has  not  been  abrogated  by  the  statutes  When  Time  Begins  to  Bun,  —  In  Sheri- 

of  Wisconsin,  and  may  be  enforced  in  dan  v.  Ireland,  66  Me.  65,  it  was  held 

equity.  that  the  sixty  days  after  the  arrival  of 

8.  Sheridan  v.  Ireland,  61  Me.  486;  logs  within  the  boom  within  which  an 

Appleman    v.    My  re     74    Mich.    359:  attachment  must  be  made  in  order  to 

Clark  V,  Adams,  33  Mich.  159;  Wood-  effectuate  a  laborer's  lien   thereon  do 

ruff  V.   Ives,  34  Mich.  320;  Haifley  v.  not  begin  to  run  as  to  any  of  the  logs 
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c.  Manner  of  Enforcing  —  ^i)  Foreclosure  —  (a)  oeiMrftUy. — 

In  some  jurisdictions  a  lien  upon  logs  or  lumber  may  be  enforced 
by  an  action  to  foreclose  it.* 

(b)  Joinder  of  Claims.  —  Any  number  of  persons  claiming  liens 
against  the  same  logs  or  lumber  may  join  in  one  action  of  fore- 
closure; and  when  separate  actions  are  commenced  the  court 
may  consolidate  them.*  An  action  to  foreclose  a  number  of 
liens  upon  several  lots  of  logs  for  labor  performed  by  various 
persons  may  be  maintained  by  the  assignee  of  the  claims  of  such 
persons.* 

(e)  Complaint.  —  In  such  an  action  it  should  sufficiently  appear 
from  the  allegations  of  the  complaint  that  it  was  the  intention  of 
the  plaintiffs  to  bring  an  action  for  the"  foreclosure  of  loggers' 
liens.*  Such  complaint  should  allege  directly,  and  not  as  a  con- 
clusion of  law,  that  something  is  due  the  plaintiff.^ 

upon  which  the  lien  exists  until  all  the  Chevret  v.  Mechanics'  Mill,  etc.,  Co., 

logs    subject  to   the  same  lien  have  4  Wash.  721;  State  v.  Superior  Ct.,  9 

arrived  within  the  boom,  proi^ided  the  Wash.  673;  Singer  v.  Wallace,  8  Wash. 

logs  have  been  driven  together,  and  the  576. 

driving   has  not  been  suspended,  but  2.  Chevret  v.  Mechanics'  Mill,  etc.» 

has  been  continuously  kept  up  until  all  Co.,  4  Wash.  721. 

the  logs  have  been  driven  in.  Olaim    of    Eaoh    Plaintlif  Sepantely 

In  Phillips  V,  Vose,  81  Me.  134,  it  was  Pleadod.  —  In  such  a   case,  where  the 

held  that  where,  under  one  contract,  claim   of  each  plaintiff    is  separately 

one  kind  of  lumber  is  delivered  some  pleaded,  if  any  of  the  causes  of  action 

time  before  the  rest,  the  suit  is  proper  are  well  pleaded,  a  general  demurrer  to 

when  brought  within  the  time  limited  the  complaint  for  want  of    sufficient 

alter  all  the  timber  is  delivered.    The  facts  should  be  overruled.     Chevret  v. 

lienholder  is  not  obliged  to  divide  his  Mechanics'  Mill,  etc.,  Co«^  4  Wash.  721. 

claim.     Phillips  v,  Vose,  81  Me.  134.  8.  McQuesten  v,  Morrill,  12  Wash. 

See  also  Sheridan  v.  Ireland,  66  Me.  65.  335. 

When  lien  Kot  Loet  Though  Time  Ex-  4.  State  v.  Superior  Ct.,  9  Wash.  673, 
llrod.  —  Rev.  Stat.  Wis.,  S  3332,  pro-  wherein  the  court  said:  "  Whether  the 
vides  that  a  lien  claim  shall  cease  to  be  complaint  was  such  a  complaint  as 
a  lien  upon  logs,  etc.,  unless  action  would  be  good  against  a  demurrer  to 
upon  the  lien  is  commenced  within  its  sufficiency  it  is  not  necessary  for  us 
four  months  after  the  filing  of  the  peti-  to  determine,  for  if  it  stated  enough  of 
tion.  Section  2629  provides  that  a  civil  the  necessary  elements  of  a  foreclosure 
action  *'  shalL  be  commenced  by  the  suit  so  that  by  amendment  it  could  be 
service  of  a  summons.  From  the  time  made  a  complete  complaint  in  fore- 
of  such  service,  or  the  issuance  of  a  closure  without  changing  the  nature  of 
provisional  remedy,  the  court  shall  be  the  action,  it  would  be  sufficient  to  war- 
deemed  to  have  acquired  jurisdiction."  rant  the  court  in  denying  the  motion 
In  Cox  V.  North  Wisconsin  Lumber  for  a  change  of  venue  and  in  granting 
Co.,  82  Wis.  141,  the  logs  upon  which  the  request  of  the  plaintiffs  to  file  an 
the  lien  was  claimed  were  seized  upon  amended  complaint." 
and  an  attachment  issued  in  the  action  5.  Mason  v,  MrGee,  15  Wash.  272. 
to  enforce  the  lien  within  four  months  See  also  Wilson  v.  Barnard,  67  Cal.  422. 
after  the  filing  of  the  petition,  but  the  Ckmiplaint  Held  Sufficiently  to  Allege 
defendant  being  a  nonresident,  and  Indebtednees.  —  A  complaint  in  an  ac- 
service  by  publication  being  necessary,  tion  to  foreclose  a  loggers'  lien  is  not 
the  summons  was  not  served  upon  him  demurrable  on  the  ground  that  it  does 
until  after  the  expiration  of  said  four  not  allege,  except  as  a  conclusion  of 
months.  It  was  held  that  the  right  to  law,  that  anything  was  due  the  plain- 
amend  was  not  lost.  tiff,   when   it  states  that  '*  under  the 

1.  Mason  v,  McGee,  15  Wash.   272;  terms  and  conditions  of  the  said  con- 

HcQaesten  v,  Morrill,  12  Wash.  335;  tract  defendants  became  indebted  to  the 
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(d)  Deeroe.  —  A  decree  in  a  suit  to  foreclose  a  lien  on  logs  must 
set  out  the  logs  upon  which  the  recovery  may  be  had.  A  mere 
reference  to  the  logs  described  in  the  notice  of  lien  will  not 
suffice.* 

(2)  Attachment — (a)  Generally. — A  more  common  method  for 
the  enforcement  of  logging  liens  is  by  means  of  proceedings  in 
attachment,*  and  in  some  jurisdictions  such  liens  can  be  enforced 
only  in  this  manner.* 

(b)  "Who  lUy  Maintain.  —  Not  only  the  laborer  himself,  but  one 
who  has  purchased  his  claim  for  labor  performed  on  logs  and 
lumber,  may  maintain  an  action  thereon  in  the  name  of  such 
laborer  to  enforce  the  laborer's  lien  on  the  logs.'*  A  trespasser 
has  no  right  of  action  to  enforce  a  lien  for  labor  performed  on 
logs  or  lumber.* 

(c)  Katnre  of  Bnit.  —  Where  the  statutes  provide  that  any  person 
performing  labor  on  logs  and  lumber  shall  have  a  lien  on  the 
same,  even  though  such  laborer  was  not  employed  by  the  owner, 
but  by  the  contractor,  with  regard  to  the  general  owner  the  pro- 
ceedings are  strictly  in  retn^  although  so  far  as  the  debtor  is 

plaintiff  in  the  sum  of  three  hundred  Marble,  95  Mich.  5 ;  Newbauer  v.  New- 
three  and  87-100  dollars/'  Mason  v.  bauer,  (Mich.  1897)  70  N.  W.  Rep. 
McGee,  15  Wash.  272.  1104;    White  v.   Prior,   88  Mich.  647; 

Where  a  complaint  in  an  action  to  Pack  z/.  Simpson,  70  Mich.   135;  Mc- 

foreclose  a  loggers' lien  alleges  that  the  Pherson    v.    McGillis,    93   Mich.    525; 

defendant  has  some  interest  in  tbe  logs  Northern     Michigan    Lumber    Co.  v, 

upon  which  various  liens  are  claimed,  Lyon,  95  Mich.  584;  Woodruff  v.  Ives, 

such  allegation  will  be  sufficient  against  34  Mich.  320;    Appleman  c.  Myre,  74 

a  general  demurrer,  although  such  in-  Mich.  359;    Dillon  v.  Howe,  98  Mich, 

terestisnot  specifically  set  forth.     Mc-  168;  Keystone  Lumber,  etc.,  Mfg.  Co. 

Questen  v.  Morrill,  12  Wash.  335.  v,  Jenkinson,  69  Mich.  220. 

1.  Garneau  v.  Port  Blakely  Mill  Co.,  Minnesota.  —  Griffin  v,  Chadboume, 

8  Wash.  467.  32  Minn.  126. 

8.  California,  —  Wilson   v,  Barnard,  New  Hampshire,  —  Jacobs  v,  Knapp, 

^7  Cal.  422.  50  N.  H.  71. 

Maine,  —  Redington  v.  Frye,  43  Me.  Wisconsin,  —  Winslow   v,  Urquhart, 

578;  Parker  v.  Williams,  77  Me.  418;  39  Wis.  260;  Paine  v.  Wood  worth,  15 

-Cunningham    v.    Buck,  43   Me.    455;  Wis.  298;  McKenzie  v.  Peck,  74  Wis. 

Parks  V,   Crockett,  61  Me.  489;   Pal-  208;  Paulsen  v,  IngersoU,  62  Wis.  312; 

mer  v.  Tucker,  45  Me.  316;   Bicknell  Collins  v.  Cowan,  52  Wis.  634;  Munger 

V.  Trickey,  34  Me.  273;  McPheters  v,  v.    Lenroot,    32  Wis.   541;    Shafer  v. 

Lumbert,    41    Me.    469;     Murphy    v,  Hogue,  70  Wis.  392;  Battis  z^.  Hamlin, 

Adams,  71  Me.  113;  Spofford  v.  True,  22  Wis.  669,  note;  McKenzie  v.  Peck, 

33   Me.   283;    Doe  v.  Monson,  33  Me.  74  Wis.  208;    Beyer  v,  Soper  Lumber 

430;    Hamilton   v.  Buck,  36  Mc.  536;  Co.,  76  Wis.  145. 

Olivers.  Woodman,  66 Me.  54;  Getchell  8.  Griffin  v,  Chadboume,  32  Minn. 

V.  Gooden,  63  Me.  563;  Thompsons.  126. 

Oilmore,  50  Me.  428;  McNally  t/.  Kers-  4.  Murphy  v.  Adams,  71  Me.  113. 

well,  37  Me.  550;  Lumbert  v.  Lumbert,  5.  Spofford  v.  True,  33  Me.  283;     Doe 

44  Me.  85;  Bean  v.  Soper,  56  Me.   297.  v,  Monson,  33  Me.  430;  Hamilton  v, 

Michifran.  —  Grand  Rapids  Chair  Co.  Buck,  36  Me.  536. 

V.   Runnels,   77   Mich.    104;    Clark  v,  6.  Redington  v,  ¥rye,  43   Me.   578: 

Adams,    33    Mich.    159:    Wiggins    v.  Bicknell  v.  Trickey,  34  Me.  273;  Clark 

Houghton,   89    Mich.   468;    Villenuve  v.  Adams,  33  Mich.  159;  McKenzie  v. 

V.  Sines, 92Mlch.  556;  Reilly  v.  Stephen-  Peck,  74  Wis.  208;  Munger  v,  Lenroot, 

son,   62    Mich.    509;     Burlingame    v.  32  Wis.  541. 
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concerned  they  are  in  personam.^ 

(d)  Separate  Aetioni  on  Bifforont  Claims.  —  When  a  creditor's  demand 
is  partly  upon  a  lien  claim  and  partly  upon  a  non-lien  claim,  he 
may  maintain  separate  actions,  with  a  recovery  of  costs  in  each, 
notwithstanding  the  general  rule  of  allowing  costs  in  one  suit 
only  if  the  matters  sued  might  have  been  united  in  one  action.* 

(e)  Joiador  of  Oanses  of  Aetion.  —  Where  a  party  performs  labor  on 
the  same  logs  or  lumber  for  different  parties,  he  may  enforce  the 
entire  lien  in  one  action,*  making  the  persons  for  whom  he 
worked  parties.* 

(f)  Joinder  of  Claims.  —  In  at  least  one  state  the  statutes  as  to  the 
enforcement  of  logging  liens  provide  that  where  several  persons 
have  claims  for  less  than  one  hundred  dollars  each  against  thcTsame 
product,  they  may  unite  their  claims  and  appoint  one  of  the 
number  of  claimants  as  their  agent  to  prosecute  such  lien.* 

In  Bicknell  v.  Trickey,  34  Me.  273,  2.  Bicknell  v.  Trickey,  34  Mc.  273. 
the  court  said:  "  The  proceedings  un-  8.  Collins  v.  Cowan,  52  Wis.  634. 
der  this  statute  are  therefore  to  be  4.  Collins  v.  Cowan,  52  Wis.  634, 
viewed  in  a  double  aspect.  So  far  as  wherein  the  court  said:  "  Suppose  a 
the  debtor  is  concerned  they  are  in  laborer  is  employed  by  A  to  cut  logs, 
personam,  and  as  against  him  the  plain-  by  B  to  haul  them,  by  C  to  drive  or 
tiff  may  insert  any  and  all  claims  which  raft  them ;  is  it  the  meaning  and  policy 
by  law  can  be  joined.  So  far  as  re-  of  the  statute  that  he  should  commence 
gards  the  general  owner  of  the  prop-  as  many  suits  as  he  had  different  em- 
erty,  and  against  whom  the  laborer  has  ployers,  to  enforce  his  lien?  *  »  ♦ 
no  legal  claim,  when  the  person  with  In  the  case  just  supposed,  it  certainly 
whom  he  has  contracted  is  other  than  saves  a  multiplicity  of  suits  to  treat  the 
the  owner  of  the  lumber,  the  proceed-  lien  as  an  entirety,  capable  of  being 
ings  are  strictly  in  rem.  Without  con-  enforced  in  one  action.  It  gives  each 
tract,  without  personal  liability  on  the  employer  who  may  have  some  interest 
part  of  the  general  owner,  the  laborer  in  the  logs  an  opportunity  of  contest- 
daims  to  seize  his  property  to  satisfy  ing  the  amount  and  right  of  lien,  not 
the  debt  of  another.  His  rights  and  his  only  under  his  employment,  but  also 
position  are  different  from  that  of  the  as  to  the  others.  It  further  saves  the 
debtor  with  whom  the  contract  to  labor  common  property  from  being  con- 
was  made."  sumed  by  costs  in  several  suits,  which 

In  Redington  v,  Frye,  43  Me.  578,  the  seem  unnecessary  for  the  protection  of 

court  held  that  '*  the  Act,  then,  of  1848,  any  right.     It  is  these  considerations 

and  the  additional  Act  of  1855,  creating  which  induce  us  to  hold  the  lien  entire 

a  lien  on  certain  lumber,  and  prescrib-  under  the  employments  stated  in  the 

ing  the  mode  of  perfecting  and  enforc-  complaint,  and  that  there  is  no  mis- 

ing  it,  have  materially  changed  the  law  joinder  of  causes  of  action." 

of  lien  on  such  property.     Since  those  5.  Wiggins  v,  Houghton,  89  Mich, 

enactments,   so  far  as  it  regards  the  468;  Villenuve  v.  Sines,  92  Mich.  556. 

party  other  than  the  defendant,  the  suit  Though   Agent's    Claim    Ezoeeds    <hi6 

is  substantially  a  proceeding  in  rem.  Hundred     Dollars.  —  In      Wiggins      v, 

and  is  in  the  nature  of  a  libel  against  the  Houghton,  8q  Mich.  468,  it  was  held 

lumber  of  a  third  party,  who  may  legally  that  one  of  the  number  of  claimants 

come  into  court  and' defend  s  uch  s  uit. '  "  against  the  same  products  may  act  as 

In  Clark  v,  Adams,  33  Mich.  159,  it  agent  in  prosecuting  the  suit,  although 

was  held  that  the  log-lien  law  in  that  his     individual     claim     exceeds     the 

state  contemplates  proceedings  in  the  amount  claimed  by  the  others.     In  this 

nature  of  a  suit  in  rem  to  enforce  a  case  the  court  said:      **  We   think  it 

lien,  and  not  one  for  the  recovery  of  competent  for  any  number  of  persons 

personal    damages;    and    a    personal  having  claims  less  than  one  hundred 

judgment  is  not  authorized.  dollars  to  choose  and  appoint  as  their 

1.  Bicknell  v.  Trickey,  34  Me.  273.  agent  one  of  the  number  of  claimants 
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(g)  Venue.  —  A  proceeding  to  enforce  a  Hen  on  logs  should  be 
commenced  in  the  county  where  the  property,  or  any  part  of  it, 
IS  situated.* 

(h)  Jnrifdiotion.  —  An  action  to  enforce  a  logging  lien  may  be 
brought  in  the  Circuit  Court  of  the  proper  county  when  the 
amount  stated  in  the  affidavit  of  attachment  exceeds  the  jurisdic- 
tion of  a  justice  of  the  peace.*  Where,  however,  the  demand 
claimed  does  not  exceed  the  jurisdiction  of  a  justice  of  the  peace, 
such  justices  within  their  respective  counties  have  cognizance  and 
jurisdiction  of  all  actions  to  enforce  liens  on  logs  and  lumber.* 

(i)  AflldAvit.  —  aa.  Necessity  of.  —  Where  a  lien  claimant  desires  to 
avail  himself  of  the  remedy  by  attachment  of  the  property  upon 
which  the  lien  is  claimed,  such  proceedings  must  be  commenced 
by  the  filing  of  an  affidavit  by  the  plaintiff.* 

bb.  Essential  Allegations.  —  An  affidavit  for  attachment  under  the 
log-lien  law  must,  in  general,  contain  all  the  material  allegations 
required  by  the  statute.'     It  must  state  that  the  defendant,  who 

against  the  same  products,   notwith-  an  attach  ment  under  the  log-Hen  law, 

standing  his  claim   may  exceed    one  it  was  held  that  no  judgment  could  be 

hundred  dollars,  and  he  might,  if  such  given  by  a  justice  against  an  owner  of 

appointment  were  not  made,  prosecute  logs  who  did  not  appear,  and  who  had 

his  lien   alone.     We  can  perceive  no  not  been  served  until  the  day  preced- 

possible  harm  to  any  person  by  this  ing  the  rendition  of  judgment,  it  not 

construction  of  the  statute,  and  it  saves  being  shown    that    any  attempt   was 

one  suit.     The  object  of  the  statute  is  made   by  the   officer  to  find   the    lo^ 

to  prevent  a  multiplicity  of  suits  by  owner  within  the  proper  time,  though 

providing  that  persons  having  claims  such  owner  was  named  in  the  writ, 
less   than   one   hundred    dollars    may        4.  Michigan.  —  Woodru£f  v.  Ives,  34 

unite  their  claims  in  one  proceeding.  Mich.  320;    Wiggins  v.  Houghton,  89 

If  the  statute  in  this  purpose  is  a  just  Mich.  468;   Grand  Rapids  Chair  Co.  v. 

and   beneficial  one,   there  can   be   no  Runnels,  77  Mich.  104;  White  v.  Prior, 

reason  for  requiring  that    the    agent  88     Mich.    647;     Babcock     v.     Cook, 

must  also  be  a  person  whose  claim  is  less  55  Mich,  i;    Reilly  v.   Stephenson,  62 

than  one  hundred  dollars."  Mich.   509;     McPherson    v.   McGillis, 

1.  Two  Hundred  Thousand  Feet  of  93  Mich.  525;  Northern  Michigan  Lum- 
Logs  V.  Sias.  43  Mich.  356.  ber  Co.  v.  Lyon,   95  Mich.  584;  Shaw 

2.  Laws  Wis.,  c.  139,  §  3;  Rev.  Stat.  v.  Bradley,  59  Mich.  199. 

Wis.,  1889,  §  3332.  ^Minnesota.  —  Grifiln  v.  Chadbourne, 

8.  Newbauer    v.   Newbauer,    (Mich.  32  Minn.  126. 

1897)70  N.  W.  Rep.  1104;  Burlingame  Wisconsin.  —  McKenzie  v.   Peck,  74 

V.  Marble,  95  Mich.  5;    Grand  Rapids  Wis.  208;  Winslow  v.  Urquhart,  39  Wis. 

Chair  Co.  v.   Runnels,  77  Mich.    104;  260. 

White  V.  Prior,  88  Mich.  647;  Battis  v.  Enential  to  Confer  JnriidietioiL.  —  In 

Hamlin,  22  Wis.  669.  Woodruff  v.  Ives,  34  Mich.  320,  it  was 

Jorisdiotion  Only  over  JuBtioe'i  Town-  held  that  proceedings  under  the  log- 

ship  or   Thoee  Adjoining. —  In   Burlin-  lien  law  are  special,  and  must  conform 

game  v.  Marble,  95  Mich.  5,  it  was  held  strictly   to  the  statute;    and   that  the 

that  a  justice  of  the  peace  cannot  issue  affidavit  for  the  attachment  therein  pro- 

an  attachment  under  the  log-lien  law  vided  for   is    jurisdictional,  and  if  it 

where  the  parties  are  residents  of  the  omits  any    material  allegation   which 

county,  but  not  of  the  township  where  the  statute  requires,  the  writ  will  afford 

the  justice  resides,  nor  of  an  adjoining  no  protection  to  the  officer  executing  it, 

township.  and  he  will  be  guilty  of  conversion  for 

Service  Ininfflcient  to  Give  JnriBdiotion.  seizing  the  property  under  it. 

—  In  Newbauer  v.  Newbauer,  (Mich.  5.  Woodruff  v.   Ives,  34  Mich.  320; 

1897)  70  N.  W.  Rep.  1 104,  which  was  Reilly  v.  Stephenson,  62  Mich.  509. 
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was  personally  liable  to  the  plaintiff  therefor,  is  indebted  to  him 
in  the  sum  named,*  over  and  above  all  set-offs  for  such  labor  as 
entitled  him  to  a  lien,*  and  must  describe  the  logs  or  lumber 
upon  which  the  lien  is  claimed.'  The  affidavit  must  also  allege 
that  the  plaintiff  has  filed  his  claim  of  lien.'*     It  need  not  state 

1.  Woodruff  V,   Ives,   34  Mich.  320;  ify  the  kind  of  labor  or  services  per- 

Griffin  v.  Chadbourne,  32  Minn.  126.  formed,  or  to  show  that  it  was  labor 

S.  Woodruff  V,  Ives,  34  Mich.  320;  or  services  of    the    specific   character 

Grand  Rapids  Chair  Co.  v.  Runnels,  prescribed  by  the  statute,  is  fatally  de< 

77    Mich.    104;    Pack   v,   Simpson,    70  fective. 

Mich.   135;   Grifl&n  v.  Chadbourne,  32  8.  Pack  v.  Simpson,  70    Mich.   135, 

Minn.   126;    Winslow  v,  Urquhart,  39  where  it  was  held  that  an  affidavit  and 

Wis.  260.  writ  of  attachment  in  a  log-lien  case 

Afldavit    Held    Siifficient    to    Allege  which  described  the  logs  with  certain 

Tiabor.  —  In  Winslow  v,  Urquhart.  39  and  distinctive  marks,  and  as  all  being 

Wis.  260,  an  affidavit  for  attachment  in  a  certain  drive  terminating  in  a  cer- 

"which,  after  stating  the  sum  due  the  tain  county,  sufficiently  described  the 

plaintiff  from  the  defendant  above  all  property  to  enable  the  sheriff  to  iden- 

legal  set-offs,  added  "  that  said  indebt-  tify  it;  and  there  being  no  complaint 

edness  is  due  for  labor  and   services  but  that  he  actually  seized  the  logs  so 

done  and  performed  by  the  plaintiff  for  marked  and  designated,  an  objection 

the  defendant,  in  and  about  cooking  that  the  affidavit  nowhere  speaks  of  the 

for  men  driving  pine  logs,"  and  which  logs  "  mentioned  in  the  annexed  writ  *' 

did   not    otherwise  show  that  it   was  (the  statutory  language)  was  not  ten- 

*'  due  upon  contract,   express  or  im-  able. 

plied,'*  was  held  sufficient.  4.  Pack  v.  Simpson,  70  Mich.  135; 
The  Michigan  log-lien  law  of  1887  Wiggins  v.  Houghton,  89  Mich.  468; 
j^ives  a  lien  to  laborers  **  cutting,  skid-  Winslow  v,  Urquhart,  39  Wis.  260. 
ding,  falling,  hauling,  scaling,  bank-  ATerment  of  Filing  Held  Soffloient. — 
ing,  driving,  running,  rafting,  or  A  statement  in  an  affidavit  of  attach- 
booming  any  logs,"  etc.  In  Grand  ment  under  the  log-lien  law  that  "  said 
Rapids  Chair  Co.  v.  Runnels,  77  Mich,  plaintiff  and  each  of  said  claimants 
104.  an  affidavit  under  this  statute  have  filed  a  lien  for  the  amount  due 
which  alleged  that  the  labor  was  per-  each  of  them  for  labor,"  etc.,  is  a  sub- 
formed  in  *'  cutting,  skidding,  hauling,  stantial  compliance  with  the  statute  re- 
cfaopping,  sawing,  swamping,  loading,  quiring  said  affidavit  to  state  "  that  a 
and  falling  "  the  logs  upon  which  a  statement  of  lien  required  by  law  was 
lien  was  claimed  was  held  not  open  to  *  *  *  duly  filed,"  etc.,  the  lien 
the  objection  that  a  recovery  was  mentioned  in  the  affidavit  having 
sought  for  services  not  mentioned  in  reference  to  the  lien  '*  required  by 
the  statute,  **  chopping  "  being  in-  law."  Pack  v.  Simpson,  70  Mich.  135. 
eluded  in  *' cutting," ''loading  "  being  In  Wiggins  v.  Houghton,  89  Mich. 
9,  necessary  part  of  "  hauling,"  and  468,  it  was  held  that  the  filing  of  the 
"  swamping  "  belonging  to  the  work  of  statement  is  sufficiently  shown  by  an 
**  skidding."  averment  in  the  affidavit  for  an  attach- 
In  Pack  V.  Simpson,  70  Mich.  135,  it  ment  that  a  statement  of  lien  required 
was  held  that  an  affidavit  for  attach*  by  law  was,  on  a  specified  date,  filed 
ment,  where  there  are  several  lots  of  with  the  clerk  of  the  county  where  the 
logs  belonging  to  different  owners,  will  labor  was  performed. 
not  be  defective  because  some  of  the  In  Winslow  v,  Urquhart,  39  Wis. 
labor  alleged  thereon  is  not  the  subject  260,  it  was  held  that,  the  affidavit  for 
of  a  lien  and  it  does  not  appear  affirma-  the  attachment  showing  that  the  peti- 
tiveiy  that  labor  entitled  to  a  lien  has  tion  for  a  lien  upon  the  logs  in  dispute 
been  performed  on  one  lot  of  logs.  was  duly  filed  in  the  office  of  the  clerk 
EUlure  to  SpeoUy  Labor  Fatally  Defect-  of  the  Circuit  Court  of  the  proper 
ire.  —  In  Woodruff  v.  Ives,  34  Mich,  county  (that  in  which  the  services  were 
330,  it  was  held  that  an  affidavit  in  rendered  and  in  which  the  logs  re- 
attachment which  alleges  that  the  mained  until  seized  on  the  attach- 
plaintiffs  performed  labor  upon  the  logs  ment),  it  is  not  necessary  to  state  that 
sought  to  be  attached,  but  fails  to  spec-  it  was  recorded  in  the  office  of  the  lum- 
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who  is  the  owner  of  the  logs  upon  which  the  lien  is  claimed.* 
Where  it  appears  from  the  statement  filed  and  from  the  evidence 
that  the  labor  was  performed  within  thirty  days  before  filing  the 
statement  of  lien,  an  affidavit  will  not  be  held  insufficient  though 
it  does  not  state  the  date  of  the  last  day  of  labor.* 

cc.  Time  of  Filing.  —  In  Michigan^  an  affidavit  for  attachment  in 
a  log-lien  suit  must  be  filed  on  the  same  day  as  that  on  which  the 
writ  is  issued.'  It  will  be  void  if  sworn  to  before  the  day  when 
the  writ  issues.* 

(j)  Writ  —  aa.  Allegations.  —  In  an  action  to  enforce  a  lien 
claim  on  logs  by  attachment,  the  writ  must  show  that  the  suit  is 
brought  to  enforce  the  lien,*  and  it  must  order  the  officer  to  attach 
the  property  therein  specifically  described.*  There  is  no  authority 
for  finding  a  lien  upon  logs  not  described  in  the  writ  or  declara- 
tion in  a  log-lien  suit.''  It  is  not  necessary  that  the  writ  should 
allege  the  ownership  of  the  logs,  or  that  the  owner  was  unknown.* 
Nor  is  it  necessary  to  allege  in  the  writ  that  the  logs  in  question 
had  not  arrived  at  their  place  of  destination  for  use  or  manufac- 
ture at  a  specified  time  before  the  date  of  the  writ.*     If,  in  such 

ber  inspector  for  the   proper  district.  In  order  to  enforce  a  lien  for  services 

The  court  said:    "  The  allegations  of  on  logs,  it  is  necessary  that  the  prop- 

the  filing  of  the  petition  or  statement  erty  on  which  the  labor  was  performed 

of  lien  required  to  be  inserted  in  the  should  be  specifically  inserted  in  the 

affidavit  and  complaint  clearly  relate  writ  as  the  property  to  be  attached,  and 

to  the  filing  thereof  in  the  office  of  the  the  officer  therein  ordered  to  attach  it, 

clerk  of  the  Circuit  Court,  and  not  to  insteadof  the  property  of  the  defendant* 

the  recording  thereof  in  the  office  of  as  is  usual  in  all  writs  of  attachment, 

the  lumber  inspector."  Redington  v.  Frye,  43  Me.  578. 

1.  Grand  Rapids  Chair  Co.  v.  Run-  Snflident  Daionption  of  Property.  —  In 

nels,  77  Mich.  104;   Shaw  v.  Bradley,  Dillon   v.    Howe,   98   Mich.    168,    the 

59  Mich.  199;  Reilly  v.  Stephenson,  62  court,  on  the  ground  that  there  was  no 

Mich.  509;   Babcock  v.  Cook,  55  Mich,  reason  for  applying  a  more  stringent 

7;  Wiggins  v,  Houghton,  89  Mich.  468.  rule  as  to  the  description  of  property 

8*  Wiggins  v,  Houghton,  89  Mich,  in  attachment  cases  brought  under  the 

468.    See  also,  to  the  same  effect.  Pack  log-lien  law  than  in  replevin,  held  that 

V,  bimpson,  70  Mich.  135.  a  description  of  the  property  in  a  writ 

8.  McPherson  v.  McGillis,  93  Mich,  of    attachment    in    a    log-lien  suit   as 

525;    Northern  Michigan  Lumber  Co.  "about  200,000  feet  of  pine  and  hem- 

V.  Lyon,  95  Mich.  584.  lock  lumber,  and  also  about  300  cords 

4.  McPherson  v.  McGillis,  93  Mich,  bf  slabs,"  was  sufficient. 

525,   holding  that    the    provisions    of  8.  Parker  v,  Williams,  77  Me.  418. 

How.   Stat.,  §  7987.  that  an  affidavit  9.  Getchell  v.  Gooden,  63  Me.  563, 

for  attachment  shall  not  be  deemed  in-  wherein   the    court    said:    "The    log 

sufficient  by  reason  of  the  intervention  owners  contend  that  the  writ  in   this 

of  a  day  between  the  date  of  the  jurat  case  is  not  sufficient,  because  it  is  not 

and  the  issuing  of  the  writ,  do  not  alleged  that  the  logs  had  not  been  sixty 

apply   to  proceedings  by    attachment  days  at  their  place  of  destination  for 

under  ^he  log-lien  law.  use  or  manufacture  at  the  date  of  the 

6.  Parker  v.  Williams,  77  Me.  418.  writ.     But  the  facts  which  constitute 

See  also  McNally  v.  Kerswell,  37  Me.  the  lien  are  distinctly  stated.     We  do 

550.  not  see  that  it  is  necessary  to  declare 

6.  Redington  v.  Frye,  43  Me.  578;  affirmatively  that  an  aUeged  lien  has 
Appleman  v.  My  re,  74  Mich.  359;  Dil-  not  been  lost  by  lapse  of  time.  That 
Ion  V.  Howe,  98  Mich.  168.  fact  is  impliedly  averred  in  the  asser- 

7.  Appleman  v.  Myre,  74  Mich.  359.  tion  contained   in  the   writ,   that  the 
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proceedings,  a  writ  contains  in  one  count  a  claim  in  personam  and 
in  another  a  different  claim  in  rem^  it  is  fatally  defective.* 

bb.  Service.  —  A  writ  of  attachment  issued  by  a  justice  in  a  log- 
lien  suit  may  be  served  by  the  sheriff  of  the  county  where  the 
attachment  is  issued  upon  the  log  owner  in  any  county  in  the 
state.*  Where  the  log  owner  is  a  corporation,  service  upon  its 
president  is  sufficient  notice  to  the  corporation.'  Where  it  is  pro- 
vided that  a  copy  of  a  writ,  in  an  action  to  enforce  a  lien  upon 
logs,  shall  be  served  upon  the  owner  of  the  property,  the  personal 
service  of  an  uncertified  copy  of  the  writ  and  inventory  of  the 
property  seized  is  sufficient  in  the  case  of  a  log  owner  who  is  not 
the  defendant  in  attachment.*  Where  a  statute  requires  a  service 
of  an  attachment  under  a  log-lien  law  to  be  made  within  a  certain 
number  of  days  before  the  return,  service  made  within  a  less  num- 
ber of  days  is  void.*  The  officer's  return  on  such  writ  does  not 
establish  the  fact  that  the  logs  attached  are  identical  with  those 
upon  which  the  services  were  rendered,  although  having  marks  in 
common  with  them.     This  fact  must  be  shown  aliunde.^     The 

plaintiff  is  entitled   to  a  lien  for  his  ordinary  cases,  except  as  therein  other- 

labor,  and  that  the  suit  is  brought  to  wise  provided,  if  the  property  is  not 

enforce   the   same.     Moreover,    if  the  within  the  exception  the  return  to  the 

writ  is  made  within  the  sixty  days,  the  writ  must  show  that  the  officer  served 

attachment  might  not  be  made  within  on  either  the  principal  defendant  or  the 

that  time;  audit  would  be  awkward  to  owner  of  the  property  a  certified  copy 

aUege   in   a   writ  that  an   attachment  of  the  inventory  of  the  property  seized, 

upon  the  writ  was  seasonably  made."  Sheridan  v.  Colton,  (Mich.  1897)  71  N. 

1.  Parks  V,  Crockett,  61  Me.  489.  W.  Rep.  479;    Davison  z/.  Davison,  99 

Axnandme&t  of  Deioription.  —  In  Mur-  Mich.  625. 
phy  V.  Adams,  71  Me.  113,  where  the  Effsot  of  Failure  to  Show  Buoh  Senrioe. 
writ  as  originally  drawn  required  the  —  In  Davison  v.  Davison,  99  Mich, 
officer  to  attach  '*  certain  logs  marked  625,  it  was  held  that  no  jurisdiction 
Y  P  X  L,  Y  P  X  K,  and  Y  P  X  O,  now  appears  where  service  of  a  copy  of  an 
lying,*'  etc.,  and  the  officer  attached  '*a  inventory  of  the  property  seized  on  the 
lot  of  spruce  logs,  *  *  *  being  69  principal  defendant  or  the  owner  of  the 
sticks  in  number,  and  23  sticks  of  each  logs  is  not  shown  by  the  return. 
of  the  aforesaid  marks,**  the  plainti£f  Same  —  Omistion  Hot  Cured  1^  Jnitloe*! 
asked  leave,  and  the  presiding  judge  Betnm.  —  Where  the  return  does  not 
allowedhim,  toamend,  soastomakethe  show  such  service,  a  return  of  the  jus- 
description  of  the  marks  more  certain,  tice  that  to  his  own  knowledge  a  copy 
by  twice  inserting  the  words  "  and  cer-  of  the  inventory  was  served  on  the  de- 
tain logs  marked."  It  was  held  that  the  fendants  will  not  cure  the  want  of  a 
aaiendment,  if  one  was  necessary,  was  proper  return  by  the  officer.  Davison 
clearly  within  the  discretionary  power  v,  Davison,  99  Mich.  625. 
given  the  court  to  amend  circumstan-  6.  Thompson  v.  Gilmore,  50  Me.  428. 
tia.1  errors  or  defects,  and  did  not  affect  Snflioient  Identiiloatlon.  —  In  a  suit 
the  plaintiff's  right  to  judgment  under  the  statute  to  enforce  a  laborers' 
against  the  logs.  lien  on  logs  not  belonging  to  the  per- 

8.  Grand  Rapids  Chair  Co.  v.  Run-  son   for  whom   the  personal   services 

ncls,  77  Mich.  104.  were  performed,  the  writ  ordered  the 

3.  Grand  Rapids  Chair  Co.  v.  Run-  attachment  of  two  lots  of  logs  in  a  cer- 
ncls,  77  Mich.  104.  tain  river,  and  of  specified  marks;  the 

4.  Federspiel  v.  Johnstone,  87  Mich,  declaration  set  out  the  plaintiff's  lien 
303.  upon  logs  in  the  same   river,  of  the 

6.  White  V,  Prior,  88  Mich.  647.  same  marks,  by  reason  of  his  labor  in 

Where  the  log-lien  law  provides  that    driving  the  same;  the  officer  returned 

the  attachment  shall  be  made  as  in    an  attachment  as  under  a  lien  of  two 
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officer's  return  should  show  that  the  owner  of  the  logs  attached 
could  not  be  found  in  his  bailiwick,  as  a  preliminary  fact  to 
authorize  substituted  service  upon  the  agent  of  such  owner.* 

(k)  KotiM  to  General  Owner — aa.  Necessity  of.  —  In  an  action  to 
enforce  a  logging  lien  when  the  labor  was  not  furnished  by  a  con- 
tract with  the  owners  of  the  property  affected,  notice  of  the  suit 
must  be  given  to  the  owner  of  the  logs  or.  lumber.*  A  statute 
which  provides  for  enforcing  a  logging  lien  without  giving  such 
notice  as  to  afford  an  opportunity  to  be  heard  is  unconstitu- 
tional.* The  want  of  such  notice  is  not  cured  by  the  appearance 
of  an  attorney  and  his  answering  to  the  suit  upon  the  docket  for 

lots  of  logs  in  the  river,  of  the  marks  Thompson  v.   Gilmore,   50    Me.    428; 

described  in  the  declaration;  all  parties  Bean  v.  Soper,   56  Me.  299;    and  the 

Interested  were  duly  summoned,  and  case   of  Sheridan   v.    Ireland.  61    Me. 

they  appeared,  admitted  the   truth   of  486."     Parks  v.  Crockett.  61  Me.  4S9. 

the  declaration,  and  that  the  logs  were  *'  We  have  decided   in   the  case  of 

attached   within  sixty  days  after  the  Redington  v.  Frye,  43  Me.  578,   that 

same  arrived  at  their  place  of  destina-  under  the  statute  of  1855,  c.  144,  it  is 

tion.     It  was  held  that  the  identity  of  imperative  on  the  plaintiff  who  would 

the   logs    attached    with    those    upon  enforce  his  lien  claim  on  lumber  to  eke 

which  the  plaintiff  labored  and  thereby  the  owner  into  court,  that  he  may  have 

acquired  a  Hen  was  sufficiently  estab-  an  opportunity  to  defend  the  suit,  and 

lished  by  the  foregoing  facts.     Bean  unless  the   notice  prescribed  by   that 

V.  Soper,  56  Me.  2^7.  statute  has  been  given,  or  the  owner  has 

1.  Noyes  v.  Hilher,  65  Mich.  636.  appeared,  before  judgment  rendered, 

2.  Sheridan  v.  Ireland,  61  Me.  486;  the  lien  is  dissolved;  that  the  owner 
Parks  V,  Crockett,  61  Me.  489:  Reding-  having  appeared  and  defended,  or  hav- 
ton  V,  Frye,  43  Me.  578;  Campbell  v,  ing  had  the  notice  and  neglected,  the 
Smith,  47  Me.  143;  Holyoke.  v.  Gil-  lien  judgment  is  conclusive  upon  him 
more,  45  Me.  566;  Reilly  v.  Stephen-  and  his  property  to  which  the  lien  is 
son,  62  Mich.  509;  Grand  Rapids  Chair  alleged  to  have  attached;  that  the  pro- 
Co.  V,  Runnels,  77  Mich.  104.  ceedings,  so  far  as  regards  the  owner, 

"  Proceedings  to  enforce  a  Hen  upon  are  in  rem^  to  protect  which  against  the 

logs  of  the  owner  who  is  not  in  con-  claimant  he  may  controvert  any  fact 

tract  relations  with  the  lienor,  under  necessary  to  establish  the  lien;  that  to 

this  statute,  assume  a  double  aspect,  do  this  successfully  he  must  be  allowed 

As  to  the  defendant  in   the  suit,  the  to  become  a  party  to  the  pleadings; 

proceeding  is    in  personam^   and    the  otherwise    his    appearance    might    be 

judgment  obtained  is  a  personal  one,  more     expensive      than      beneficial." 

while  the  attachment  against  the  logs  Lumbert  v.  Lumbert,  44  Me.  85. 

of  the  owner  is  in  the  nature  of  a  pro-  EfEbet  of  Failure  to  CKve  KotiM.  —  In 

ceedingmr^m."    Reilly  v.  Stephenson,  Reilly  v.  Stephenson,  62  Mich.  509,  it 

62  Mich.  509.  was  held  that  a  failure  to  give  a  rea- 

'*  Thereupon  the  decisions  have  been  sonable  notice  to  the  owner  of  the  logs 
that  a  notice  must  be  given  to  the  would  not  render  the  writ  of  attach- 
owners  of  logs  or  a  judgment  in  rem  ment  void,  but  that  no  valid  judgment 
cannot  be  obtained,  and  that  it  was  could  be  rendered  against  them,  and 
necessary  that  the  process,  judgment,  they  would  not  be  affected  thereby, 
and  execution  must  correspond  in  all  8.  Quimby  v,  Hazen,  54  Vt.  133; 
essential  respects  to  a  libel  in  rem  and  Redington  v.  Frye,  43  Me.  578. 
proceedings  thereon  in  admiralty.  Contra.  —  In  Munger  v.  Lenroot,  32 
The  following  leading  cases  are  illus-  Wis.  541,  it  was  held  that  where  the 
trations  of  different  phases  of  the  prac-  laborer  is  not  employed  by  the  general 
tice  as  settled  by  the  court  after  the  owner  of  the  logs,  the  latter  is  not  re- 
Act  of  1855:  Redington  «/.  Frye,  43  quired  to  be  made  a  party  to  the  action 
Me.  578;  Holyoke  v.  Gilmore,  45  Me.  to  enforce  the  lien.  .The  owner,  in 
566;  Annis  v,  Gilmore,  47  Me.  152;  such  a  case,  is  not  deprived  of  his  day 
Campbell     v.     Smith,    47    Me.     143;  in  court,    bnt  may  bring   an    actioa 
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persons  claiming  to  be  the  owners  of  the  logs,*  since  the  court 
cannot  judicially  know  or  determine  whether  such  claimants  are 
or  are  not  the  owners  without  giving  them  notice  that  shall  be 
binding  upon  the  owner,  whoever  he  may  be.*  The  reason  why 
the  owner  of  such  property  alleged  to  be  subject  to  a  lien  must 
be  notified  is  that  the  question  of  lien  may  be  settled  in  the  same 
suit  wherein  the  attachment  is  made.*  A  want  of  such  notice 
vitiates  the  Hen  if  any  existed.* 

6^,  Naturs.  —  As  to  the  nature  of  the  notice  required  to  be 
given  to  the  general  owner,  the  statutes  generally  provide  that 
it  shall  be  such  as  the  court  may  order.*  Generally  speaking, 
however,  it  would  seem  that  such  notice  must  always  be  a  public 
notice  to  the  general  owners,  as  well  as  a  specific  notice  to  all 
presumptive  owners.* 

against  the  officer  who  has  seized  the  of  a  suit  in  which  they  have  been  at^ 

logs  at  the  suit  of  the  lien  claimant,  tached  is  not  required,  as  the  statute 

and  is  entitled  to  show  in  such  action  provides  that  the  notice  shall  be  such 

that  there  was  collusion  between  such  as  the  court  shall  order;  and  a  notice 

lien  claimant  and  his  employer,  or  that  will  be  sufficient  if  ordered  and  given 

the  amount  adjudged  to  be  due   the  by  publication  in  a  newspaper, 

former,  in  his  action  against  the  em-  6.  Sheridan  v.   Ireland,  6i  Me.  486, 

ployer,  was  not  in  fact  due  him.  where   the  court  said:   "  In  the  very 

1.  Timony  v.  Timony,  63  Me.  564,  nature  of  things  that  notice  must  always 

wherein  the  court  said:    '*  In  a  strict  be  a  public  notice  as  well  as  a  specific 

sense,  the  log  owners,  at  the  date  of  notice  to  parties  supposed  to  be   the 

these  proceedings,  were  not  properly  owners,  because  the  court  can  never 

in   court.     No   legal  notice   had  been  determine  who  are  owners  upon  the 

served  on  them  to  appear.     It  is  not  mere  suggestion  of  the  plaintiff  or  of 

enough  that  they  came  in  voluntarily,  those  who  appear  as    claimants,  and 

or  that  they   were  individually  sum-  who  may  or  may  not  be  the  owners 

moned  in.     To  establish  a  regular  and  who  must  be  notified  in    conformity 

perfect  lien  judgment,  it  is  indispens-  with  the   statute  in   order  to  have  a 

able  that  a  general   notice,   such    as  valid  judgment.*' 

would  be    good    against    the    world.  General  Kotioe  Keoeeuury.  —  To  estab- 

should  be  given."     See  also  Sheridan  lish  a  valid  lien  judgment  against  logs 

V,  Ireland,  61  Me.  486;  Parks  v.  Crock-  it  is  indispensable  that  a  general  notice 

ett,  61  Me.  489.  be  given.     Timony  v,  Timony,  63  Me. 

8.  Sheridan  v,  Ireland,  61  Me.  486.  564. 

8.  Annis  V.  Gilmore,  47  Me.  152.     See  In  Parks  v,  Crockett,  61  Me.  489,  the 

also  Redington  v,  Frye,  43  Me.  578.  court  said:  **  A  question  has  been  here- 

4.  Annis  v.  Gilmore,  47  Me.  152.  tofore  mooted  as  to  what  kind  of  notice 

5.  Sheridan  v.  Ireland,  61  Me.  486;  to  the  owners  of  logs  should  be  given. 
Parks  V.  Crockett,  61  Me.  489.  A  practice  has  to    some  extent    pre- 

In   Reilly  v,   Stephenson,  62   Mich,  vailed  of  allowing  persons,  claiming  to 

509,  the  court  said:  "  It  is  essential  to  be  owners,  to  appear  without  notice  and 

the  validity  of  proceedings  in  rem  that  defend  the  suit.      It  is  obvious  that, 

notice  shaJl  be  given  of  the  time  and  under  such   a   practice,  a  real  owner 

place  of  condemnation.     What  this  no-  may  sometimes  fail  to  receive  either 

tice  shall  be  the  legislature  must  pre-  actual  or   constructive   notice  of   the 

scribe.     An  opportunity  must  be  given  pendency  of  a  proceeding  which  results 

to  the  owner  of  the  r^j  to  appear  and  in  a  judgment  against  his  property.     In 

contest  the  validity  of  the  lien  and  the  the  case  of  Sheridan  v,  Ireland,  61  Me. 

amount  due."    Ci/iff/ Jacobs  v.  Knapp,  486,  this  court  has  lately  decided  that 

50  N.  H.  71.  in  every  case,   before  a  judgment  of 

Aotnal  Votloe  Hot  Beqoired.  —  In  Wil-  Hen  can  be  granted  against  logs,  there 

son  V.  Ladd,  49  Me.  73,  it  was  held  that  must  be  some  form  of  general  notice, 

actual  notice  to  the  owner  of  the  logs  like    publication    or    posting,    to    be 
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(l)  Deelaration  or  CompUiiit  —  aa.  Allegations.  —  A  declaration  or 
complaint  in  an  action  to  enforce  a  logging  lien  should  show  that 
the  suit  is  brought  to  enforce  the  lien,*  and  should  allege  the 
filing  of  an  application  or  a  petition  for  a  lien  and  that  the  plain- 
tiffs served  notice  of  the  filing  of  a  petition  or  statement  for  lien 
in  the  manner  required  by  law.*  A  declaration  should  describe 
the  logs  upon  which  the  lien  is  sought  to  be  enforced,  at  least 
where  such  description  is  not  given  in  the  writ.* 

bb.  Amendment.  —  In  an  action  to  enforce  a  lien  upon  logs,  a 
description  of  the  logs  in  the  complaint  or  declaration  may  be 
amended.* 

ordered  by  the  court,  which  will   be  something  was  due  from  the  defend- 

sufficient  and  conclusive  notice  against  ants  to  the  original  contractor  when  the 

all  persons  concerned."  lien  of  the  plaintiff  was  filed,  or  that  the 

Ordinary  Kotioe  in  Attaehmont  Inraill-  defendant  was  notified  or  had  knowl- 

eient.  —  In  Streeter    v.    McMillan,   74  edge  of  the  claim  of  the  plaintiff  prior 

Mich.   123,  it  was  held  that  the  notice  to  the  payment  in  full  of  the  amount 

provided   for  in  ordinary  attachment  due  to  the  original  contractor  under  the 

suits,  where  service  is  had  by  attaching  contract. 

property  and  the  defendant  cannot  be  2.  Clark  v.  Adams,  33  Mich.  159. 
found,  is  insufficient  to  confer  jurisdic-  Insoffleient  Allegation  of  Serrioe  of  Vo- 
tion  over  either  the  principal  defendant  tioo. —  In  Clark  v.  Adams,  33  Mich, 
or  the  log  owner  in  proceedings  to  en-  159,  it  was  held  that  an  allegation  in  a 
force  labor  liens  under  Act  No.  229,  declaration  that  the  plaintiffs,  on  a  day 
Laws  of  Michigan,  1887,  though  this  named,  "  caused  to  be  mailed  to  each 
case  also  held  that  the  act  in  question  of  said  defendants  a  notice  of  the  filing 
was  probably  intended  to  authorize  a  of  said  petition  or  statement,  as  re- 
notice  which  should  give  the  same  in-  quired  by  the  act  aforesaid,"  is  not  an 
formation  as  to  the  nature  of  proceed-  explicit  statement  of  the  service  of  such 
ings  to  enforce  liens  thereunder  as  is  notice  ''  by  depositing  the  same  in  the 
given  by  ordinary  attachment  notice  post  office,  directed  to  the  owner  of  the 
in  regard  to  attachment  suits.  logs  or  timber,  his  agent  or  attorney, 

Kotioo  Held  Snflioient.  —  In  Reilly  v,  at  his  or  their  place  of  residence,  and 

Stephenson,  62  Mich.  509,  a  writ  of  at-  paying  the  full  postage  thereon,'*  which 

tachment  to  enforce  a  lien  for  labor  on  is  the  mode  of  service  by  mail  expressly 

sawlogs  was  issued  on  April  20,  return-  specified  by  the  statute, 

able  April  28,  and  served  on  the  owner  8.  Apple  man  v.  Myre,  74  Mich.  359. 

of  the  logs  on  April  22.     The  owner  By  the  Michigan  Act  of  April  29,^ 

appeared  specially  on  the  return  day  to  1873,  the  declaration  must  allege  the 

object  to  the  jurisdiction  of  the  justice,  filing  of  an  application  or  a  petition  for 

It  was  held  that  the  notice  was  suffi-  a  lien,   **  and  all  allegations  relating 

cient.  thereto  shall  be  taken  to  be  true,  unless 

1.  Parks  V,  Crockett,  61  Me.  489.  expressly  denied  by  the  defendant,  his 

In  Cunningham  v.  Buck,  43  Me.  455,  agent  or  attorney ,  in  his  or  their  answer 

it  was  decided  that  a  declaration   in  under   oath."    Clark    v.    Adams,    33 

common  form,  on  an  account,  contain-  Mich.  159. 

ing  no  allegation  of  any  claim  upon  the  4.  In  Stacy  v,  Bryant,  73  Wis.  14,  it 

logs,  the  precept  giving  no  authority  to  was  held  that  the  description  of  the  logs 

attach  them  only  as  the  goods  or  estate  in  the  complaint  and  the  petition  for  a 

of  the  debtor,  judgment  and  execution  lien  may  be  amended  to  conform  to 

corresponding,  will  not  authorize  a  sale  evidence  which  was  admitted  without 

of  the  logs  upon  such  execution  to  sat-  objection,  when  it  is  evident  that  the 

isfy  a  lien  claim  thereon.    See  also,  to  defendant  is  not    surprised    by  such 

the  same  effect,  Perkins  z^.  Pike,  42  Me.  amendment  and  no  injustice  is  done 

141 ;  Redington  v.  Frye,  43  Me.  578.  thereby. 

Allegation  of  Indebtedneet.  —  In  Wil-  In  Keystone  Lumber,  etc.,  Mfg.  Co. 
son  V.  Barnard,  67  Cal.  422,  it  was  held  v.  Jenkinson,  69  Mich.  220,  an  amend- 
that  the   complaint   must  allege  that  ment  of  a  declaration  by  substituting^ 
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(m)  PlM  or  Semnrror  by  Owner.  —  Owners  of  logs  attached  under  the 
lien  law  may  come  into  court  and  defend  the  suit.*  They  may 
either  plead  or  demur  to  the  writ  and  declaration.*  Where  the 
owner  of  the  logs  does  come  in  to  defend  he  may  contest  the 
lien  claim.*  But  an  owner  cannot  both  defend  and  plead  the  gen- 
eral issue;  there  can  be  but  one  general  issue,  since  otherwise 
two  general  verdicts  would  be  required.* 

(n)  Jndgmont  —  aa.  Necessity  of.  —  In  a  suit  to  enforce  a  lien 
claim  on  logs  where  the  general  owner  has  been  duly  notified, 
whether  he  or  the  defendant  in  the  suit  appears  or  not,  there 
must  be,  to  preserve  the  plaintiff's  lien,  a  judgment  of  the  court 
confirming  the  validity  of  such  lien.* 

bb.  Essentials  of. — The  judgment  rendered  in  an  action  to 
enforce  a  logging  lien  must  find  the  sum  due  to  the  plaintiff; 
that  the  same  is  due  for  labor  and  services  for  which  the  action 
is  brought ;  that  such  services  were  performed  on  the  logs  and 
timber  set  forth  in  the  complaint ;  and  that  the  same  is  a  lien 
thereon.*  The  record  of  a  judgment  in  such  a  case  must  show 
that  the  logs  upon  which  the  labor  was  expended  are  the  same  as 
those  which  were  commanded  in  the  writ  to  be  attached,  and 
which  were  attached  and  returned  by  the  officer.''  A  laborer's 
claim  of  lien  will  be  defeated  if,  in  the  judgment  which  he 
recovers  therefor,  any  non-lien  claims  are  included.® 

(o)  Szooation.  —  The  execution  upon  a  judgment  in  an  action  to 
enforce  a  logging  lien  may,  in  addition  to  the  usual  directions 
contained  in  ordinary  executions  in  civil  actions,  direct  and  com- 
mand that  the  logs  and  timber  upon  which  the  labor  was  per- 
formed shall  be  sold  to  satisfy  the  judgment.*    The  execution  in 

"  Px  C,"  the  mark  shown  by  the  testi-  in  the  complaint,  a  judgment  that  the 

mooy  to  be  upon  certain  logs  to  recover  amount  found  due  the  plaintiff  is  "  a 

for  the  driving  of  which  the  suit  was  lien  upon  the  logs  described  in  the  com- 

brought,   for  "  S  P,"  the  mark  men-  plaint  **  sufficiently  describes  the  prop- 

tion^  in  the  declaration,  was  held  to  erty    affected     thereby.       Paulsen    v, 

be  permissible.  Ingersoll,  62  Wis.  312. 

1.  McPheters  V.  Lumbert,  41  Me.  469;  7.  Thompson  v.  Gilnvore,  50  Me.  428. 
Lambert  v,  Lumbert,  44  Me.  85.  8.  Bicknell  v.  Trickey,  34  Me.  273. 

S.  Parks  v.  Crockett,  61  Me.  489.  9.  Munger  v.  Lenroot,  32  Wis.  541. 

S.  Lumbert  v,  Lumbert,  44  Me.  85.  Omiision  of  Order  to  Belie  and  Bell.  — 

4.  Lumbert  v,  Lumbert,  44  Me.  85 ;  Where  logs  were  attached  to  secure  the 
Parks  V.  Crockett,  61  Me.  489.  lien  thereon,   and   the  general  owner 

5.  Ann  is  v.  Gilmore,  47  Me.  152.  receipted  to  the  officer  therefor,  reserv- 
See  also  Thompson  v.  Gilmore,  50  Me.  ing  his  right  to  claim  them  as  his  prop- 
428,  holding  that  in  a  suit  under  the  erty,  the  receipter  may  refuse  to  deliver 
statute  to  enforce  a  laborers'  lien  on  the  logs  when  demanded  of  him  by  an 
logs  not  belonging  to  the  persons  for  officer  holding  the  execution,  if  there 
whom  the  services  were  rendered,  a  be  no  mandate  therein  authorizing  him 
valid  judgment  in  rem  must  be  ob-  to  satisfy  the  judgment  by  seizure  and 
tained  against  the  property.  sale  of  them,  his  precept  running  only 

6.  Munger  v,  Lenroot,  32  Wis.  541        against  the  property  and  body  of  the 
Bafldeiit  Deaeriptlon.  —  In  an  action    debtor    therein,   who    was  never  the 

in  a  justice's  court  to  enforce  a  lien    owner  of  the  logs.     Wilson  v,  Ladd,  49 
upon  logs,  which  were  fully  described    Me.  73. 
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such  attachment  proceedings  should  describe  the  logs,  but  it  will 
not  be  void  by  reason  of  the  fact  that  it  describes  the  logs  only 
as  those  mentioned  in  the  declaration.* 

2.  Aotion  by  Lien  Claimant  for  Bamages  to  Logs — a.  Generally. 
—  It  is  not  necessary  that  the  validity  of  a  lien  upon  logs  shall 
have  been  first  determined  in  order  that  the  holder  of  such  lien 
may  maintain  an  action  for  damages  for  injury  to  the  logs.  A 
separate  action  for  damages  for  the  destruction  of  logs  on  which 
the  plaintiff  claims  a  lien  may  be  maintained  for  a  balance  due 
after  an  action  to  enforce  the  lien  as  to  an  undestroyed  portion 
of  such  logs  has  been  determined.* 

b.  Joinder  of  Plaintiffs.  —  Where  several  parties  claim 
liens  on  logs  they  may  join  in  an  action  for  damages  for  the 
destruction  of  such  logs.* 

c.  Complaint.  —  A  complaint  in  such  an  action  need  not  allege 
what  was  the  value  of  the  logs  in  question,  where  it  alleges  the 
amount  of  the  lien  and  asks  for  the  damages  in  such  sum.* 

8.  Conyenion  —  a.  By  and  Against  Whom  Maintainable. — 
One  to  whom  logs  have  been  sold,  after  having  demanded  them, 
may  maintain  an  action  for  conversion  against  the  person  in 
whose  possession  they  were  before  the  sale  and  who  fails  to  give 
them  up.*  One  who  peaceably  retakes  logs  which  have  been 
cut  by  another  from  his  land  and  marked  by  such  other  person 
after  discovery  of  the  mistake  in  cutting  is  not  liable  for  conver- 
sion for  such  retaking.* 

b.  Venue.  —  Such  action  for  conversion  is  transitory,  and  need 
not  be  brought  at  the  place  of  first  removal.'' 

4.  Actions  for  TTnlawfal  Cutting  —  a.  In  General.  —  In  some 
states   the  right  is  given  to    recover  exemplary  damages  as  a 

1.  Grand  Rapids  Chair  Co.  v.  Ran-  fendant  for  the  purpose  of  being  made 
nels,  77  Mich.  104.  In  this  case  the  to  respond  in  damages  for  the  injury; 
execution,  delivered  to  the  same  officer  but  the  remedy  of  the  laborers  is  to 
who  served  the  writ  of  attachment,  bring  separate  actions  against  their  em* 
reciting  the  fact  of  the  rendition  of  the  ployers  for  the  respective  sums  due 
judgment,  and  that  it  was  for  work  and  them  for  labor,  and  they  may  have  an* 
labor  performed  upon  "  a  certain  lot  of  other  right  of  action  against  the  person 
red  and  white  oak  sawlogs,  as  men-  destroying  the  identity  of  the  logs  for 
tioned  in  plaintiff's  declaration,"  and  the  actual  damages  suffered  by  them, 
commanding  the  officer  to  levy  the  Singer  v.  Wallace,  8  Wash.  576. 
damages,  etc.,  of  the  goods  and  chat-  8.  Peterson  v.  Say  ward,  9  Wash.  503. 
tels  of  the  debtor,  naming  him,  4.  Peterson  v.  Say  ward,  9  Wash.  503. 
**  namely,  the  above-described  logs,**  5.  Moulton  v.  Witherell,  52  Me.  237. 
was  held  sufficiently  to  point  out  to  the  When  Demand  Unnecessary.  —  No  de- 
officer  the  logs  held  under  the  attach-  mand  is  necessary  before  action  for 
ment  levy.                                     ^  conversion   by  one  party  against  an- 

2.  Peterson  v,  Sayward,  g  Wash,  other  who  retains  more  than  his  share 
503.  of  the  lumber  for  intermingling  logs 

Xlqdsder  of  Causes  of  Aotion.  —  In  an  belonging  to  the  defendant.     Martin  v. 

action  to  foreclose  loggers'  liens,  the  Mason,  78  Me.  452. 
person  who  has  destroyed  the  identity        6.  Arpin  v,  Burch,  68  Wis.  619. 
of  the  logs  to  which  the  right  of  lien        7.  Greeley  v.  Stilson,  27  Mich.   153; 

attached  cannot  be  made  a  party  de-  Tyson  v.  McGulneas,  25  Wis.  656. 
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penalty  for  the  unlawful  cutting  of  timber.*  Such  a  cause  of 
action,  when  assigned,  must  be  brought  in  the  name  of  the 
assignee.*  The  cutting  must  have  been  done  wilfully  or  with 
criminal  negligence.* 

b.  Waiver  of  Tort.  —  In  such  cases,  the  tort  may  be  waived 
and  a  recovery  had  in  assumpsit."* 

c.  Declaration.  —  In  an  actioA  under  a  statute  giving  treble 
damages  for  unlawful  cutting,  the  declaration  need  not  specially 
claim  such  treble  damages.* 

6.  Actions  for  Preventing  PasB^e  of  Logs — a.  Complaint.  —  In 
an  action  for  damages  for  preventing  the  passage  of  the  plaintiff's 
logs,  a  complaint  sufficiently  charges  nonfeasance  which  alleges 
that  the  defendant,  "  disregarding  its  duty  in  the  premises,  wrong- 
fully, unlawfully,  wilfully,  and  injuriously  permitted  and  caused 
the  logs     *     *    *     to  form  jams.'*  • 

b.  Findings.  —  In  order  to  sustain  a  recovery  for  injuries 
resulting  from  the  defendant's  wrongfully  causing  an  obstruction 
in  a  stream,  or  neglecting  to  remove  such  obstruction,  as  by  neg- 
ligently allowing  logs  to  become  or  remain  jammed,  the  findings 
on  a  trial  by  the  court  must  show  that  the  defendant's  conduct  in 
temporarily  "abandoning"  his  logs  in  a  jam  was  negligent  or 
otherwise  wrongful.'^ 

6.  Actions  to  Eecover  Toll  on  Logs. — Assumpsit  will  lie  for  the 
recovery  of  lawful  toll  on  logs,  even  though  a  lien  to  secure  such 
toll  exists  on  the  logs  driven.® 

n.  CsDnoTAL  Pbosecutiok  —  1.  Indictment  for  Destroying  Log 
Brands.  — In  those  jurisdictions  where  it  is  a  felony  to  destroy 
the  brand  on  a  log  after  notice  thereof  by  recordation,  an  indict- 
ment for  the  destruction  of  such  brand  should  state  that  the 
brand  was  recorded  in  the  county  clerk's  office  of  the  county  of 
the  owner's  residence,  if  he  reside  in  such  jurisdiction,  and  also 
that  the  brand  was  recorded  in  the  county  clerk's  office  of  the 
county  in  which  the  logs  were  started  to  market,  and  before  they 
were  started  to  market.*    An  indictment  which  alleges  the  owner- 

1.  Saelling  V.  Garfield,  114  Mass.  443;  6.  Cobum    v,    Muskegon    Booming 

Holliday  v.  Jackson,  21  Mo.  App.  660;  Co.,  72  Mich.  134. 

Kramer  v,  Goodlander,  98  Pa.  St.  353;  7.  Miller  v.  Chatterton,  46  Minn.  338. 

Webster  v.  Moe,  35  Wis.  75;  Webber  8.  Swift    River,    etc..   Imp.   Co.   v, 

V.  Quaw,  46  Wis.  118;  Brewster  v.  Car-  Brown,  77  Me.  40. 

michael,  39  Wis.  456;   Underwood  v.  9.  SnAdent  AUegation  of  B«oordation. 

Paine  Lumber  Co.,  79  Wis.  592.  —Com.  v,  Puckett,  92  Ky.  206,  holding 

8.  Webber  v,  Quaw,  46  Wis.  118.  further  that  an  indictment  for  destroy- 

S.  Russell     V,    Irby,    13    Ala.    131;  Ing    the    brand  on    a    sawlog    which 

Whitecraft  9.  Vanderver,  12  111.  235;  alleged  the  recording  of  the  brand  in 

Watkins  v.  Gale,  13  111.  152;  Wright  v,  the   county  of  the  owner's  residence, 

E.   E.   BoUes   Wooden   Ware  Co.,   50  and  that  it  was  also  recorded  in  sev- 

Wis.  167.  eral  other  counties,  naming  them,  in 

4.  EveiBon  v.  Seller,  105  Ind.  266.  some  one  of  which  said  log  *'  was  cut, 

5.  Snelling   v,  Garfield,    114    Mass.  branded,  and  started  to  market,"  was 
443.  sufficient  to  authorize  a  conviction. 

847  Volume  XIII. 


CrimiBAl  Proteeation.      LOGS  AND  L  UMBER.    IiidietmMit  for  CuttiBf • 

ship  of  logs,  that  they  were  branded,  the  character  of  the  brand, 
that  the  brand  was  defaced  by  the  defendant  with  the  intent  to 
appropriate  the  logs  to  his  own  use,  and  that  he  did  in  fact  dis- 
pose of  them,  is  sufficiently  certain  in  the  statement  of  facts  con- 
stituting the  offense.* 

2.  Indiotment  for  TTnlawfol  Branding.  —  An  indictment  which 
charges  the  defendant  with  unlawfully  branding  the  logs  of 
another  person  must  allege  that  such  branding  was  without  the 
consent  of  the  owner,  or  it  will  be  fatally  defective.* 

3.  Indictment  for  Cutting  and  Carrying  Away.  —  In  an  indictment 
under  a  statute  making  it  an  offefise  wilfully  and  knowingly  to 
cut  down,  carry  away,  or  destroy  any  tree  or  timber  upon 
another's  land  without  the  consent  of  the  owner,  it  is  not  neces- 
sary to  describe  the  land  upon  which  the  offense  was  committed 
by  metes  and  bounds.* 

1.  Johnson  v.  Com.,  (Ky.  1892)  9o  S.  charged  the  defendant  with  having  cut 

W.  Rep.  200.  and     carried     awa^    certain     timber, 

8.  Com.  V,  Asher  Lumber  Co.,  (Ky.  '*  upon  land  not  his  own,"  but  which 

1895)  32  S.  W.  Rep,  136.  was  **  the    property  of   one    Thomas 

8.  State  V.  Warren,  13  Tex.  45.  Reid."  it  was  held  that  the  description 

Bufieient  Daseriptlonctf  Land.  —  Where  of  the  land  upon  which  the  offense  of 

the  language  of  the  statute  was:  '*  If  cutting  and  carrying  away  was  com- 

any  person   shall  wilfully  and  know-  mitted    was    sufficient,    and    that    it 

ingly  cut  down,  carry  away,  or  destroy  need  not  be  described  by  metes  and 

any  tree  or  timber  upon  any  land  not  bounds,  or  by  the  name  of  the  grantee, 

his  own,  without  first  having  the  con-  or  any  other  matter  of  identity.    State 

sent  of  the  owner,"  and  the  indictment  v.  Warren,  13  Tex.  45. 
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LOST  INSTRUMENTS  AND  RECORDS. 

By  Earl  P.  Hopkins. 

I  AonovB  TO  RscoYXB  Lost  Ivstbvicevtb,  350. 

1.  Detinue  and  Replevin^  350. 

2.  Trover^  350. 

n   BB-EZEOUTIOV  AITB  BSSTOBATIOV  OY  lOST  IVBTBimiVTB,  35 1, 

1.  jurisdiction  in  Equity^  351. 

2.  jurisdiction  at  Law^  352. 

3.  Farties,  352. 

tf.    TA?  Plaintiff,  352. 
^.   ^i^^  Defendant,  353. 

4.  7!^  Petition  or  Complaint,  353. 

a.  General  Requisites,  353. 

^.    T'^i^  Prayer,  354. 

r.   Verification  and  Affidavit  of  Loss^  354, 

5.  7!4^  Answer,  354. 

6.  Reference,  355. 

7.  Findings  and  Decree  of  the  Court,  3^5. 
HI   BSOOYXBT  OV  LOST  IVSTBUICEVTB,  35a 

I.  jurisdiction  at  Law  and  in  Equity^  356. 

a,  ^jurisdiction  in  Equity,  356. 

b,  ^Jurisdiction  at  Law,  359. 
a.  Parties,  362. 

tf.    TA?  Plaintiff,  362. 
^.  r^f  Defendant,  ^6^. 

3.  Petition  or  Complaint,  364. 

tf.  General  Requisites,  364. 

^.   ^iia/  Averments  Necessary,  364. 

r.    Tendering  Indemnity,  366. 

^.  Verification  and  Affidavit  of  Loss,  367. 

4.  Answer^  370. 

5.  Demurrer,  371. 

6.  Replication,  371. 

7.  Amendment  of  Pleadings,  ^"12. 

8.  Variance,  372. 

17.  BSSTOBATIOV  OF  JUDICIAL  EEC0BD8,   372. 
I.  jurisdiction  to  Restore,  372. 

tf.  Inherent  ^Jurisdiction,  372. 
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b.  Statutory  jurisdiction^  374. 

c.  Chancery  jurisdiction^  374. 

d.  What  Particular  Court  Has  ^uriscSction^  375. 

2.  ^i4^^/  Records,  375. 

a.  /«  General,  375. 
^.  Pleadings,  376. 
^-   yudgments,  378. 

3.  Parties,  379. 

a.    T';^  Applicant,  379. 
^.    7%/  Defendant,  379. 

4.  Notice  of  Application,  ^'^o, 

5.  J!(4^  Application  for  Restoration^  381. 

6.  Verification  and  Affidavit  of  Loss^  382. 

7.  Resisting  Application,  382. 

8.  T'r^^/,  383. 

9.  Order  of  Court,  383. 

CROSS-REFERENCES. 

As  to  Substitution  of  Copy  of  Execution  for  Lost  Original,  see  article 
EXECUTIONS  AGAINST  PROPERTY,  vol.  8,  p.  456. 
Supplying  Lost  Indictment  by  Copy,  see  article  INDICT- 
MENTS, INFORMATIONS,  AND  COMPLAINTS, 
vol.  10,  p.  417;  and  consult  generally  article  RECORDS. 

Far  matters  of  Substantive  Law  and  Evidence,  consult  the  Am. 
AND  Eng.  Encyc.  of  Law  (2d  cd.),  titles -^^Zr^^^TY^A^^ 
OF  INSTRUMENTS,  vol.  2,  p.  181  ;  LOST  PAPERS; 
SECOND  AR  Y  EVIDENCE, 

I  A0T10V8  TO  RscoYXB  Lost  IvsTBxnoBVTS  —  1.  DetuLue  and 
Beplevin.  —  A  right  to  the  recovery  of  a  specific  lost  paper  may 
be  enforced  by  an  action  of  detinue  or  replevin,* 

2.  Trover.  —  It  has  also  been  held  that  an  action  of  trover  will 
lie  for  a  lost  or  stolen  instrument.* 

1.  Prather    v,    Weissiger,    10    Bush  action  of  trover  and  conversion.     Pra^ 

<Ky.)  Ill, per  Pryor.  J.;  Weiser  v.  Zei-  ther  v.  Weissiger,  10  Bush  (Ky.)  127. 

singer,  2  Yeates  (Pa.)  537.  Trover  or  Aisumptit.  —  The  owner  of 

8.  Tucker  v.  Jewett,  32  Conn.   563;  a    stolen    certificate    of    deposit    may 

Prather  v,  Weissiger,    10  Bush  (Ky.)  maintain   trover  against  a  purchaser 

117:  Talbot  V.  Rochester  Bank,  i  Hill  from  the  thief,  and  if  the  latter  pro- 

(N.  Y.)  295.     See  also  the  title  Trover  cured  the  money  upon  it,  the  plaintiff 

and  Conversion^  Am.  and  Eng.  Encyc.  can  have  an  action  for  money  had  and 

of  Law.  received.      Talbot  v,  Rochester  Bank, 

Kegotiable  Instmoifliits.  —  If  a  nego-  i  Hill  (N.  Y.)  295. 
liable  note  is  executed  and  delivered  Conversion  by  Bailee.  —  Trover  is  the 
to  one,  he  holds  and  owns  it  as  any  proper  remedy  where  a  bailee  of  a 
other  personal  property;  and  if  lost  or  promissory  note  refuses  to  return  it  ac- 
stolen,  whether  with  or  without  the  cording  to  the  contract  of  bailment.  A 
owner's  name  indorsed  thereon,  he  can,  recovery  in  such  case  on  a  general 
after  demand  and  refusal  of  the  finder  count  in  assumpsit  on  the  original  Con- 
or the  purchaser  from  the  latter  in  sideration  of  the  note  is  improper, 
good  faith,  maintain  what  at  common  Tucker  v.  Jewett,  32  Conn.  563. 
law  would  be  called  an  action  of  de-  Desoriptlon  of  the  Lost  Instraiiuiit.  — 
tinue  or  replevin  for  its  recovery,  or  an  In  Weiser  v.  Zeisinger,  2  Yeates  (Pa.) 
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n.  Sb-exscutiov  akd  £e8toeatiov  of  Lost  Ivstbvxevts  — 

1.  Jnrisdietion  in  Sqnity.  —  The  remedy  for  re-execution  and 
establishment  of  lost  papers  was  originally  in  equity,  and  such 
jurisdiction  now  exists  in  most  of  the  states.*  Such  relief 
has  been  granted  on  the  ground  of  accident,*  and  that  profert 

537,  a  declaration  in  trover  described  Ves.    345;     Rootham    v,    Dawson,    3 

the  instrument  as  "  a  deed  of  lands  in  Anstr.  859. 

Berks    county,  whereof   the   intestate  iHiooyery. — In  a  few  cases  it  has  been 

was  possessed  in  his  lifetime  and  casu-  held  that  an  action  may  be  maintained 

ally  lost,  which   came   to   the   posses-  to    obtain     discovery    with    reference 

sion  *'   of  the  defendant,  etc.,  and  it  to  a  lost  instrument  or  its  contents, 

was  held  after  verdict  that  this  declara-  Wiley  v,  Mullins,  22  Ark.  394;   Find- 

tion  was  not  open  to  the  objection  that  ley    v,    Hinde,   i    Pet.  (U.    S.)    241 ; 

it  did  not  state  the  parties  to  the  deed,  Whitfield  v,  Fausset,  i  Ves.  392.     And 

where  the  lands  lay,  or  their  value,  the  see  Seagrave  v.  Seagrave,  13  Ves.  Jr. 

nature  of  the  estate  conveyed,  or  the  444.     See  further  the  article   Discov- 

title  or  interest  claimed  under  it.  or  its  ery,  Production,  and  Inspection,  vol. 

date.  6,  p.  72S. 

1.  Alakama.  —  Owen  v,  Paul,  16  Ala.  Whore  Seoondary  Evldanoe  AdmiiaibU. 

130;    Hudspeth  v.  Thomason,  46  Ala.  — Courts  of  equity  have  jurisdiction  to 

470;  Torrent  F.  Engine  Co.   No.  5  v.  establish  lost  instruments  of  writing. 

Mobile,  loz  Ala.  559.  and  this  jurisdiction  Is  not  taken  away 

Florida.  —  GriflSn   v.   Fries,   23   Fla.  by  the  provisions  of  the  statutes  allow- 

173.  ing  secondary  evidence  of  their  con- 

Georgia,  —  Fulgham  v.  Pate,  77  Ga.  tents.     In  such  a  suit  a  court  of  equity, 

454.  having  obtained   jurisdiction  for  one 

Illinois,  —  Gage  z/.  Harbert,  145  111.  purpose,  will  retain  it  for  all  purposes 

530;    Bennett    v.   Waller,   23    111.   97;  necessary  to  complete  relief.     Howe  e^. 

Rockwell  V.  Servant,  54  111.  251;  Gage  Taylor,  6  Oregon  284.     See  also  Si m- 

V,  Caraher,  125  111.  447;    Harding  r.  mons  Creek  Coal  Co.  v,  Doran,  142  U. 

Fuller,  Z41  111.  308;   Gage  v.  Gentzel,  S.  417. 

144  111.  450.  Equity  Jni^sdietlon  Indopendent  of  Code. 

Kentucky,  —  Webb  v.  Bowman,  3  J.  J.  —  In  Kent  v,  St.  Michael's  Church,  136 

Marsh.  (ICy.)  70.  N.  Y.  10,  it  was  held  that  the  jurisdic- 

Mississippi,  —  New  Orleans,  etc.,  R.  tion  of  equity  to  establish  lost  deeds  is 

Co.  V,  Mississippi  College,  47    Miss,  not  dependent  upon  any  of  the  provi- 

560.  sions  of  the  Code  of  Civil  Procedure 

Missouri,  —  Mason  v.  Black,  87  Mo.  in  reference  to  the  determination  of 

329;   Bohart  v.  Chamberlain,  99  Mo.  adverse    claims    to    real    estate,    and 

622;  Anthony  v,  Beal,  iii  Mo.  637.  authorizing  actions  in  cases  specified  to 

New      Hampshire,  —  Lawrence      v,  procure  a  conveyance,  but  that  such 

Lawrence,  42  N.  H.  109.  jurisdiction  has  its  sanction  in  the  gen- 

New  York,  —  Kent  v,  St.  Michael's  eral  powers  of  a  court  of  equity. 

Church,  136  N.  Y.  10.  Equity  and  Law  Dittingmslied.  —  For 

North      Carolina,  —  McCormick     v,  certain  distinctions  between  jurisdic* 

Jemigan,  no  N.  Car.  406.  tion  in  equity  and  at  law  to  restore  lost 

Oregon,  —  Howe  v,  Taylor,  6  Oregon  instruments,  see  Walmsley  v.  Child,  i 

284.  Ves.  348. 

Tennessee,  —  Philips  v.  Rayner,  Jack-  Unregifltered  Bead.  —  Where  statutes 

son  (Tenn.)  1875 ;   Parson  v,  Wilson,  2  make  the  registration  of  deeds  neces- 

OverL  (Tenn.)  260.  sary,  in  order  to  debar  subsequent  pur- 

Texas,  —  Broxson  v,  McDougal,  63  chasers     without     actual    notice    for 

Tex.  193.  valuable  consideration  from  asserting 

Virginia,  —  Taliaferro    v,    Foote,   3  superior  rights,  and  in  order  to  prevent 

Leigh  (Va.)  62.  liens  of  judgment  creditors  of  a  vendor 

West    Virginia,  —  Hickman    v,  from   attaching,  a  court  of  equity  ia 

Painter,  11  W.  Va.  386.  alone  adequate  to  afford  relief  in  case 

United  States.  —  Simmons  Creek  Coal  of  the  loss  of  an  unregistered  deed. 

Co.  V,  Doran,  142  U.  S.  417.  Griffin  v.  Fries,  23  Fla.  173. 

EngUmd.  —  Walmsley    v.    Child,    i  8.  Hickman  v.  Painter,  11  W.Va.  386. 

851  Volume  XIII. 


etc.,  LOST  INSTRUMENTS       of  Loft  ImrtmmeBts. 

was  necessary  at  law.* 

2.  Jurisdiction  at  Law.  —  In  many  states  proceedings  at  law  for 
the  restoration  and  re-execution  of  lost  instruments  have  been 
provided  by  statute.* 

Concurrent  Jnriidiotion.  —  The  acquiring  of  jurisdiction  by  courts  of 
law  in  actions  for  the  restoration  of  lost  instruments  does  not 
oust  the  jurisdiction  formerly  existing  in  courts  of  equity  in  such 
cases.'   * 

8,  Parties  —  a.  The  Plaintiff.  —  One  holding  the  legal  title 
to  land  may  maintain  an  action  to  restore  the  lost  records  with 
the  consent  of  the  equitable  owner  without  joining  the  latter.* 

Intervention. —  In  an  action  to  compel  the  restoration  of  a  lost 
deed  a  third  person  may  intervene  and  claim  title  and  possession 
in  himself.* 

1.  New  Orleans,  etc.,  R.  Co.  v.  Mis-  of  a  deed  lost  or  destroyed  in  the  hands 

sissippi  College,  47  Miss.   560;   Whit-  of  a  grantee  cannot  be  sustained  unless 

field  V,  Fausset,  i  Ves.  387.  there  is  some  additional  ground  for  re- 

Ftofert  at  aGionnd  for  B^ef  in  Eqnitj.  lief."     McCormick  v.  Ternigan,  no  N. 

—  "  If  a  man  has  lost  a  bond,  he  is  en-  Car.   406,   citing  Hoddy   v.    Hoard,  2 

titled  to  come  into  equity,  not  only  for  Ind.  474;  and  Adams's  Equity  167. 

a  discovery  but  to  have  a  decree  for  2.  Comparatively    few    cases    have 

payment,  because  he   cannot  declare  arisen  directly  deciding  that  such  ac- 

without  making  profert,  the  defendant  tions  may  be  maintained,  because  the 

being  entitled  to  oyer.'*     Whitfield  v.  statutes  providing  for  them  have  left 

Fausset,  i  Ves.  387.  no  room  for  contention.     See,  however. 

That  an  action  at  law  upon  a  de-  Fulgham  v.  Pate,  77  Ga.  454;  Rowland 

stroyed  bond  will  now  lie  without  pro-  v.   Daily,    45   Ga.    129;     Littlefield    v. 

fert,  see  New  Orleans,  etc.,  R.  Co.  v.  Clary,  65  Ga.  322. 

Mississippi  College,  47  Miss.  560;  Sea-  8.  Fulgham  v.  Pate,  77  Ga.  454;  New 

grave  v.  Seagrave,  13  Ves.  Tr.  444.  Orleans,    etc.,   R.   Co.   v,    Mississippi 

Jurisdiction  Siirvivat  Abolition  of  Pro-  College,  47  Miss.  560;  Howe  v.  Taylor, 

tet. —  Equity  jurisdiction,  in  cases  of  6    Oregon    284;     Shields    v.   Com.,  4 

lost  bonds,  originates  in  the  doctrine  of  Rand.  (Va.)  541;    Hickman  v.  Painter, 

profert  at  common  law.     It  being  im-  11  W.  Va.  386;    Simmons  Creek  Coal 

possible  to  produce  a  lost  bond,  as  re-  Co.  v,  Doran,  142  U.  S.  417. 

quired  by  the  ancient  rule  of  pleading  4.  The  Equitable  Owner  of  Land  is  not 

in  the  common-law  courts,  the  courts  a  necessary  party  plaintiff  in  an  action 

of  chancery,  in  such  cases,  entertained  to  compel  the  restoration  of  a  lost  title 

jurisdiction  to  compel  its  re-execution  deed,  and  if  he  consents  to  the  bring- 

and  the  payment  of  the  money  it  se-  ing  of  such  an  action  in  the  name  of 

cured.    And  now,  though  profert,   in  the  holder  of  the  legal  title,  he  will  be 

case  of  loss,    is  dispensed   with,   the  bound    by    the   decree.       Harding    v. 

equity  jurisdiction  in  such  cases  still  Fuller,  141  111.  308. 

survives,  and  should  be  applied  when-  Estoppel  to  Xaintain  Aetion.  —  A  plain- 

ever  the  loss  of  the  bonds  exposes  the  tiff   is   not    necessarily   estopped  from 

owner  to  undue   perils  in  the  future  bringing    an  action  for  the  restoration 

assertion  of  his  rights.     New  Orleans,  of  a  lost   deed    by  joining  in  an  ap- 

etc,  R.  Co.  V.  Mississippi  College,  47  plication    for    administration    on    the 

Miss.  560.  land  as  part   of  the  estate  of  another 

Additional  Groond for  Belief.  —  ''The  person.     Teller  v.  Brower,  14  Oregon 

setting  up  a  lost  deed  was  in  the  court  405.     The   plaintiff    in    this  case   was 

of  equity,  not  because,  from  the  nature  shown  to  have  signed  the  application 

of  the  evidence,  it  must  be  proven  in  for  administration    when   sick,  and   to 

that  court,  but  because  a  decree  was  have  known  nothing  of  its  contents, 

requisite  for  a  recon  \reyance,  or  to  en-  6.  Meadors  v.  Brown,  (Ky.  1895)  29 

join  a  recovery  by  the  grantor,  and  the  S.  W.   Rep.  325.     See  also   the  article 

like.     Hence  a  bill  for  the  re-execution  Intervention,  vol   11,  p.  494. 
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b.  The  Defendant.  —  In  actions  to  restore  lost  instruments 
all  persons  in  interest  should  be  joined  as  parties  defendant, 
otherwise  they  will  not  be  bound  by  the  decree,*  even  though 
the  interest  is  merely  contingent.* 

PiiTies  of  Chrantor.  —  In  a  proceeding  to  restore  lost  muniments  of 
title  to  real  property,  the  persons  representing  the  interest  of  the 
grantor,  either  by  descent  or  purchase,  are  proper  parties 
defendant.* 

4.  The  Petition  or  Complaint — a.  General  Requisites  —  The 
Plaintiffs  Titlo.  —  In  proceedings  under  the  statute  to  restore  lost 
or  destroyed  instruments,  the  plaintiff's  pleading  must  set  up  his 
title. -* 

Deioriptioii  of  tho  Initmnioiit.  —  There  must  be  a  description  of  the 
instrument  lost.* 

LoM  of  tlie  Inatnuiiont.  —  The  plaintiff  must  allege  that  the  instru- 
ment which  he  seeks  to  have  established  is  the  same  as  the  one 
which  was  lost,*  and,  as  far  as  possible,  how,  when,  and  by  whom 
the  instrument  was  lost,''  and  that  a  proper  and  diligent  search 
has  been  made  for  it.® 

1.  Boad  V.  Whitfield,  32  Ga.  215.  the  affidavit  is  defective  in  this  respect 
Afioepton.  —  In  a  proceeding  to  estab-    the   proceeding  is  null.     Rowland   v. 

Itsh  a  lost  draft  the  acceptors  should  Daily,  45  Ga.  129. 

be  made   parties.     Bond  v.  Whitfield,  Titlo    Adnittod.  —  In    a    proceeding 

28  Ga.  537.  under  the  Illinois  Burnt  Records  Act 

2.  McCampbeli   v.   Mason,    151    111.  the  petitioner  should  set  out  fully  in 
500.  his    petition    the   chain   of   title.     He 

Prinflipal    and    Bnrotj.  —  Lost    bonds  should   specify   the  evidences  of  title 

may  be  established  against  the  sureties  which  he  seeks  to  have  restored.     But 

as    well    as     against    the     principal,  when   the  only   defendant    appealing 

Sheffield   v,  Castleton,  i  £q.  Abr.  93;  from  the  decree  admits  the  allegations 

Skip  V.  Huey,  3  Atk.  93.  of  the  petition  to  be  true,  and  that  the 

Sberiffs  Deed.  —  A  sheriff  is  a  proper  petitioner    obtained   title   to    his    lots 

party  defendant  to  an  action  to  compel  from  the  government  through  mesne 

the  re-execution  of  a  lost  sheriff's  deed,  conveyances,  and   that   the  records  of 

McMillan  v.  Edwards,  75  N.  Car.  81.  such  conveyances  were  destroyed,  the 

S.  Owen  r.  Paul,  16  Ala.  130;    Ben-  failure  to  specify  such  deeds,  etc.,  will 

nett  V.  Waller,  23  111.  97;  Rockwell  v,  not  call  for  a   reversal.     Harding  v. 

Servant,     54    111.     251 ;     Kent    v.    St.  Fuller,  141  III.  308. 

Michael's  Church,  136  N,  Y.  10.  6.  Clarke  v,  Featherston,  32  Ind.  143; 

Qnmtor  Should  Be  Joined.  —  In  such  Torrent  F.  Engine  Co.  No.  5  v.  Mobile, 

cases  the  grantor,  if  living,  should  be  loi  Ala.  559. 

made  a  party,  although  he  had  subse-  A  Doeoaription  of  the  Land  conveyed  as 

quently    executed    and   conveyed   the  set  out  in  one  paragraph  of  the  com' 

estate  to  others,  and  so  far  as  he  could  plaint,  as  to  which  paragraph  the  action 

do  so  had  divested  himself  of  all  title  has  been  dismissed,  cannot  in  Indiana 

therein.     Findlay  v,  Hinde,  i  Pet.  (U.  be  made  a  part  of  another  paragraph 

S.)  241.  by  reference  to  the  former.     Clarke  v. 

4.  Rowland    v.   Daily,   45  Ga.    129;  Featherston,  32  Ind.  143. 

Harding  v.  Fuller,  141  III.  308.  6.  Clarke  v.  Featherston,  32  Ind.  142. 

Befeetof  AffidftTitTataL— The  Georgia  7.  Torrent   F.  Engine  Co.  No.  5   v. 

Act  of  1865  and  1866  providing  for  the  Mobile,    loi    Ala.   559;    Taliaferro    v, 

summary  establishment  of  promissory  Foote,  3  Leigh  (Va.)  62. 

notes   requires  the    party  seeking   to  8.  Owen  v.  Paul,  16  Ala.  130;  Talia- 

estabUah  the  same  to  swear  that  he  is  ferro  v.  Foote,  3  Leigh  (Va.)  62. 

the  owner,  or  the  agent  or  representa-  Allegatioiis  at  to  Seareh.  —  An  aver- 

tive  of  the  owner,  of  the  same;  and  if  ment,  in  a  bill  to  establish  a  lost  deed» 
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b.  The  Prayer.  —  There  must  be  a  prayer  asking  for  the 
restoration  or  re-execution  of  the  instrument.* 

c.  Verification  and  Affidavit  of  Loss  —  in  sutatory  Pr»- 
Medingf.  —  Some  of  the  statutes  authorizing  proceedings  to  restore 
a  lost  record  require  the  complaint  or  petition  to  be  verified,  and  a 
failure  to  comply  with  the  statute  in  this  respect  is  considered 
a  fatal  defect.* 

Prooaidiiigt  in  Eqnity  —  AflUUiTit  of  Lom.  —  On  proceedings  in  equity 
to  compel  the  restoration  of  a  lost  instrument  it  is  generally 
required  that  the  bill  be  accompanied  by  an  affidavit  alleging  the 
loss  or  destruction  of  such  instrument.* 

Who  Kay  Xako  AfUftTlt.  —  The  affidavit  as  to  the  existence  of  the 
original  and  its  contents  need  not  be  made  by  the  party,  but 
may  be  by  one  who  best  knows  the  facts.* 

6.  The  Answer.  —  In  actions  to  compel  the  restoration  of  lost 
instruments,  it  has  been  held  that  neither  the  statute  of  limita- 
tions ^  nor  the  illegality  or  want  of  consideration  in  the  original 

that  the  complainant  has  caasod  search  Taliaferro  v.  Foote,  3  Leigh  (Va.)  62; 
for  the  deed  to  be  made  in  all  such  Findlay  v.  Hinde,  i  Pet.  (U.  S.)  241 ; 
places  as  he  supposed  it  might  possibly  Walmsley  v.  Child,  i  Ves.  345;  Root- 
be  found  is  sufficient  without  alleging  ham  v.  Dawson,  3  Anstr.  859;  Whit- 
that  he  has  searched  for  it  among  his  field  v,  Faussei,  i  Ves.  392;  East  India 
own  papers.  Owen  v,  Paul,  16  Ala.  Co  v.  Boddam,  9  Ves.  Jr.  465. 
130.  A  Bill  for  tlM  Inioovery  of  the  contents 
Demand.  —  In  Indiana  it  has  been  of  a  lost  deed,  and  to  have  a  new  one 
held  that  a  demand  for  re-execution  of  executed,  must  be  accompanied  by  an 
a  lost  instrument  is  necessary  before  affidavit  of  the  loss  of  the  former, 
an  action  can  be  maintained  to  compel  Rootham  v,  Dawson,  3  Anstr.  859 
such  re-execution.  Clarke  v.  Featners-  At  What  Stage  Ofejeotion  Hay  Be  Talosn. 
ton,  32  Ind.  143.  —  If  an  affidavit  of  loss  is  necessary, 

1.  Griffin  v.  Fries,  23  Fla.  173.  the  objection  that  no  such  affidavit  has 
Beetoration  of  PoweHlon.  —  In  JCen'  been   filed   will   not  be  too  late  after 

tucky  a  person   seeking  to  compel  the  proof  has  been  taken  upon  the  merits 

re-execution  of  a  lost  deed  should  pray  showing  such  fact.     Bennett  v.  Waller, 

also  for  the  restoration  of  the  posses-  23  III.  97. 

sion  when  the  land  is  held  by  another.        Oljeetion  Cannot  Be  Taken  After  Answ« 

Meadors  v.  Brown,  (Ky.  1895)  29  S.  W.  or  Deeree  Pro  Gonfesio.  —  When  the  loss 

Rep.  325.  of  a  deed  or  other  instrument  is  made 

In  North  Carolina  such  a  prayer  is  ground   for    coming    into  a  court    of 

proper.     McMillan  v,  Edwards,  75  N.  equity  for  discovery  and  relief,  an  affi- 

Car.  81.  davit  of  its  loss  must  be  made  and  an- 

2.  Banks  v,  Dixon,  24  Ga.  483;  nexed  to  the  bill,  and  the  absence  of 
Cowles  V.  Hardin,  79  N.  Car.  577,  in  such  affidavit  is  good  cause  of  de- 
which  latter  case  an  affidavit  on  infor-  murrer  to  the  bill;  but  where  the  de- 
mation  and  belief  was  considered  fendant  fails  to  demur  and  answers  to 
insufficient.  the   bill,  or  permits  it  to  be  taken  for 

Affldayit  of  Ownership.  —  In  Rowland  confessed,  the  absence  of  the  affidavit  is 

V.  Daily,  45  Ga.  129,  it  was  held  that  not  a  sufficient  cause  for  reversing  a 

the  failure  of  the  plaintiff  to  swear  that  decree   for  the   plaintiff.     Findlay  v, 

he    is    the  owner  of    the   instrument  Hinde,  i  Pet.  (U.  S.)  241. 
sought  to  be  established,  or  the  agent        4.  Banks  v,  Dixon,  24  Ga.  483. 
or  representative  of  the  owner,  as  re-        6.  Rockwell  v.  Servant,  54  111.  251. 
quired  by  the  Georgia  sutute,  is  a  fatal        Tax  Title  in  the  Debndant.  —  An  an- 

defect.  "swer  attempting  to  set  up  a  subsequent 

S.  Bennett  z'.  Waller,  23  111.  97;  Par-  tax   title   in    the    defendant,    without 

sons  V  Wilson,  2  Overt.  (Tenn.)  260;  alleging  that  the  defendant  had  become 
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instrument  can  be  pleaded  as  a  defense.* 

6.  Eeferenoe.  —  In  some  states  it  is  the  practice  to  refer  the 
case  to  a  referee  or  commissioner  to  take  proofs  as  to  the  instru- 
ment lost.* 

7.  Findings  and  Beoree  of  the  Conrt  —  Setontion  of  Causo  for  Full 
Boliaf.  —  When  the  bill  alleges  the  former  existence  of  a  deed  and 
its  loss,  with  a  prayer  for  its  re-establishment,  and  the  evidence 
as  to  its  existence,  loss  and  contents  is  satisfactory,  a  court  of 
equity  will  decree  in  accordance  with  the  prayer  of  the  bill,  and 
having  jurisdiction  on  this  ground  will  retain  the  cause,  and  if 
all  the  circumstances  and  the  prayer  of  the  bill  justify  it,  will 
make  a  final  decree  settling  the  respective  rights  of  the  parties.* 

The  PlalntliPt  Title  lEay  Alio  Bo  Doolarod  when  a  lost  deed  is  estab- 
lished ^  and  a  complete  adjudication  is  made  of  the  rights  of  the 
parties;*  but  the  court  should  grant  no  further  relief  than  that 

the  owner  of  the  land,  has  been  held  nois  Burnt  Records  Act,  the  court  is^ 

insafficient.    Gage  v,  Harbert,  145  111.  given  power  to  inquire  into  the  condi- 

530.  tion  of  any  title  to  or  interest  in  the- 

1.  Suwannee    County    v,   Columbia  land,  and  to  make  all  such  orders  andl 

County,  18  Fla.  78.  decrees  as  may  be  necessary  to  estab- 

8.  Bush  V,  Lisle,  86  Ky.  504,  in  lish  such  title  or  interest,  either  of  a. 
which  case,  under  a  AVff/»r>fr^  statute,  legal  or  equitable  character,  and  in  suchi 
it  was  h^d  sufficient  to  comply  with  its  decrees,  whether  pro  confesso  or  other- 
substantial  provisions.  See  also  the  wise,  to  determine  and  decree  in  whom: 
article  References.  the  title  is  vested.     Gage  v,  Caraher^ 

Bridonoo  —  Booordi  Found  After  FUiag  125  111.  448. 

Bill.  —  On  a  bill  to  establish  title  under  Pending  Aetlon  of  ^eotmont.  —  Where,.  ^ 

the  Illinois  Burnt  Records  Act,  the  fact  upon   a   bill   by  a  remote  grantee  ta 

that  it  is  alleged  in  the  petition  that  establish  a  lost  deed  in  his  chain  of 

particular  deeds  were  lost  will  not  pre-  title,  the  answer  alleges  a  pending  ac- 

vent  their  introduction  after  evidence  tion    of    ejectment    by    the    plaintiff 

upon  the  hearing,  as  they  may  have  against    the    defendants,     the    court 

been  found  since  the  filing  of  the  bill,  should  not  find  paramount  title  in  the 

Gage  V.  Gentzel,  144  111.  450.  plaintiff,  but  merely  establish  the  deed, 

8.  Griffin  v.  Fries,  23  Fla.  173;  Hard-  as  he  asks,  and  leave  him  to  his  action. 

\n%  V,  Fuller,   141  111.  308;    Bohart  v.  Rockwell  v.  Servant,  54  III.  251. 

Chamberlain,  99  Mo.  622;  Anthony  v,  Beotoration of  Loot  Xortgago.  —  It  was 

Beal,  III   Mo.   637.    See  also  Clarke  intimated  in  Clarke  t/.  Featherston,  32 

V.  Featherston,  32  Ind.  143.  Ind.  143,  that,  in  an  action  to  restore  a 

Soolaratory     Dooreo.  —  A     court     of  lost  mortgage,  a  simple  finding  of  the 

equity  can  render  a  declaratory  decree  facts  showing  the  lien  of  the  mortgage 

establishing    the    existence  of  a  lost  would   be  the  extent  to  which  equity 

deed,  and  may  also  direct  its  re-exec u-  would  grant  relief. 

tion.     Bohart  v.  Chamberlain,  99  Mo.  5.  Griffin  v.  Fries,  23  Fla.  173;  Hard- 

622.  ing  v..  Fuller,  141  III.  308. 

Tho  Plaintlif  Must  Do   Eqnity.  —  In  Writs   of    Aiilitanoo.  —  A    court    of 

///i'«M7iV,  upon  a  petition  under  the  Burnt  equity,  on  finding  and  establishing  a 

Records  Act,  the  court  will  require  the  petitioner's  title  under  the  Burnt  Rec- 

party   who  seeks  relief  to  submit  to  ords  Act,  has  ample  power  to  award 

equitable  terms.     Gage  v,  Caraher.  125  writs  of  assistance  to  put  him  in  pos- 

111.  447.  session  of  the  premises,  when  posses- 

4.  Gage  V.  Caraher,  125  III.  448;  An-  sion     has     been     refused    on     proper 

thony  V.  Beal,  iii  Mo.  637.     But  see  demand.     In  such  case  the  court  wilt 

Rockwell  V.  Servant,  54  III.  251;  Clarke  not  remit  the  petitioner  to  the  remedjr 

V.  Featherston,  32  Ind.  143.  by  ejectment.     Harding  v.  Fuller,  141. 

A4ivdkatlon  of  Title.  --  Under  the  ///i-  111.  308. 
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I 

sought  by  the  bill.^ 

m  Kecovesy  OH  Lost  IVBTBincEKTB  —  1.  Jurisdiction  at  Law  and 
in  Eqnity  —  a.  Jurisdiction  in  Equity.  —  Courts  of  equity  have 
jurisdiction  of  actions  on  lost  instruments,  but  there  is  h'ttle  agree- 
ment among  the  cases  as  to  what  is  the  basis  of  this  jurisdiction 
even  in  the  same  state.* 

Ho  Somedy  at  Law.  —  Courts  of  equity  have  in  many  cases  given 
relief  on  lost  instruments  because  there  was  no  remedy  at  law.' 

Profort.  —  This  is  the  case  especially  where  a  bond  or  other 
specialty  is  lost,  and  the  impossibility  of  making  profert  of  the 
instrument,  as  required  at  law,  precludes  a  remedy  in  such  courts.* 

Aooidont.  —  The  jurisdiction  of  equity  over  suits  on  lost  instru- 
ments has  in  several  cases  been  placed  on  the  ground  of  accident.* 

Fraud  has  in  some  instances  been  assigned  as  the  basis  for  equi- 
table jurisdiction  over  lost  instruments.* 

1.  Rockwell  V.  Servant,  54  111.  251.  conduct.       Harrison    v,  Turbeville,  2 

Ooiti.  —  Where  the  existence  of  the  Humph.  (Tenn.)   242;    Foster  v.    Wil- 

deed  is  denied  and  the  complainant  is  Hams,  5  B.  Mon.  (Ky.)  197;  Kerney  v. 

subjected  to  the  expense  of  proof,  he  Kerney,  6  Leigh  (Va.)  478. 

is  entitled  to  recover  costs.     Lawrence  ^,  Illinois.  —  Fisher    v.    Sievres,    65 

V.  Lawrence,  42  N.  H.  113.  111.  100;  Patton  v.  Campbell,  70  111.  74. 

S.  In   Georgia  it  has  been  held  that  Kentucky.  —  Foster  v,  Williams,  5  B. 

resort  cannot  be  had  to  equity  in  suits  Mon.  (Ky.)  197;    Helm  v,  Eastland,  2 

on  lost  papers,  unless  upon  a  special  Bibb  (Ky.)  193. 

case   made.     Osborn   v.   Ordinary,    17  Missouri,  —  Edwards    v.    M*Kee,    I 

Ga.  123.     Compare  Ross  v.  Wright,  12  Mo.  123. 

Ga.  507.  New  Jersey.  —  Reeves  v.  Morgan,  4S 

In   Louisiana^   where   the    civil   law  N.  J.  Eq.  415. 

prevails,  the  question  of  jurisdiction  as  Oregon,  —  Howe  v.  Taylor.  6  Oregon 

between  law  and  equity  on  a  lost  in-  284. 

strument    does    not    arise.     Nagel    v.  West  Virginia.  — LytLle  v.  Cozad,  21 

Mignot,  8  Martin  (La.)  488;  Lewis  v.  W.  Va.  183. 

Petay vin,  4  Martin  N.  S.  (La.)  4.  England,  —  Walmsley    v.    Child,     x 

Complote    A^adioation.  —  A  court  of  Ves.  345;   Whitfield  v.  Fausset,  i  Ves. 

equity  having  jurisdiction  for  one  pur-  392;  East  India  Co.  v.  Boddam,  9  Ves. 

pose  will  adjudicate  all  the  rights  of  the  Jr.  466.    See  contra^  Read  v.  Brookmaa, 

parties.     Mitchell  v.  Chancellor,  14  W.  3  T.  R.  151. 

Va.  22.  5.  Maryland,  —  Chesapeake,      etc., 

8.  Indiana.  —  Bloomington  v.  Smith,  Canal  Co.  v.  Blair,  45  Md.  102. 

123  Ind.  41.  Massachusetts. — Savannah  Nat.  Bank 

Kentucky,  —  Webb  v.  Bowman,  3  J.  J.  v.  Haskins,  loi  Mass.  370. 

Marsh.  (Ky.)  70.  North  Carolina.  —  Fisher  v.  Carroll, 

Maine.  —  Moore  v.  Fall,  42  Me.  450.  6  Ired.  Eq.  (N.  Car.)  485;  Allen  v.  State 

Massachusetts,  — Tuttle  v.  Standish,  4  Bank,    I   Dev.  &  B.  Eq.  (N.  Car.)  3; 

Allen     (Mass.)    481;    Savannah    Nat.  Dumas  v.   Powell,   2  Dev.   &  B.  Eq. 

Bank  v.  Haskins,  loi  Mass.  370.  (N.  Car.)  122. 

New  York,  —  Rowley  v.  Ball,  3  Cow.  Vermont.  —  Hopkins    v.   Adams,   20 

(N.  Y.)  303.  Vt.  407. 

England.  —  Crowe  v.  Clay,  25  Eng.  West  Virginia.  —  Robinson   v.    Dix, 

L.  &  Eq.  453.  18  W.  Va.  539. 

On  Loit  Bond.  —  Courts  of  chancery  England.  —  Skip  v.  Hucy,  3  Atk.  93; 

will  give  relief  in  all   cases  where  a  Toulmin  v.  Price,  5  Ves.  Jr.  235. 

bond  has  not  been  satisfied,  and  the  6.  Jackson  v.  Jackson,  6  Dana  (Ky.) 

obligee  is  prevented  from  suing  at  com-  257;  Skip  v.  Huey,  3  Atk.  93;  Seagrave 

mon  law  by  reason  of  its  being  lost  or  v.  Seagrave,  13  Ves.  Jr.  439;  Whidield 

defaced,  no  matter  from  what  cause,  v.  Fausset,  i  Ves.  392. 

provided  it  be  not  from  his  own  mis-  ^^Uation  or  SupproHion  was  hdd  to 
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ladonnity.  —  In  a  number  of  cases  the  jurisdiction  of  equity  over 
lost  instruments  has  been  placed  upon  the  ground  that  equity 
alone  could  provide  for  a  proper  indemnity  to  the  defendant.* 

SiMOTMry.  —  In  other  cases  jurisdiction  has  been  assumed  in  equity 
on  the  ground  that  equity  alone  was  able  to  grant  discovery.* 

Oa  What  InftriDiiMito. — The  jurisdiction  of  courts  of  equity  has 
been  sustained  in  suits  on  destroyed,'  stolen,*  and  lost  bonds ;  • 
on  promissory  notes  which  have  been  destroyed,*  stolen,'^  or  lost,® 

be  the  basis  of  equitable  j  urisdiction  of  345 ;  Matter  of  Green  way,  6  Ves.  Jr.  812, 

aa  action  on  a  stolen  note  in  Jackson  pgr  Lord  Eldon. 

V.  Jackson,  6  Dana  (Ky.)  257.  8.  Seagrave  v.  Seagrave.  13  Ves.  Jr. 

1.  Florida, —  Keen  v.  Jordan,  13  Fla.  439. 


334. 

Georgia.  —  Rosst/.  Wright,  I2  Ga.  509. 

Illinois,  —  Fisher  v,  Sievres,  65  111. 
100. 

Kentucky.  —  Foster  v,  Williams,  5  B. 
Moa.  (Ky.)  198. 

Massachusetts.  —  Tuttle  v.  Standish,  4 
Allen  (Mass.)  481. 

Mississippi. — Smith  v.  Walker,  Smed. 
&  M.  Ch.  (Miss.)  432;  Truly  v.  Lane,  7 
Smed.  &  M.  (Miss.)  325. 

New  York.  —  Smith  v.  Young,  2  Barb. 

(N.  Y.)  545. 

North  Carolina.  —  Davis  v.  Davis,  6 
Ired.  Eq.  (N.  Car.)  418;  Fisher  v.  Car-    Co.  t/.  Blair,  45  Md.  102. 


4.  Lots  by  Thift.  —  Equity,  in  relieving 
against  the  loss  of  a  bond  payable  to 
bearer,  makes  no  discrimination  against 
loss  by  theft.  Force  v.  Elizabeth,  27 
N.  J.  Eq.  408. 

5.  Illinois,  —  Fisher  v.  Sievres,  65  111. 
100. 

Indiana. — Bloomington  v.  Smith,  123 
Ind.  41. 

Kentucky.  —  Foster  v.  Williams,  5  B. 
Mon.  (Ky.)  197;  Webb  v.  Bowman,  3  J. 
J.  Marsh.  (Ky.)  70;  Calvert  v.  Nichols, 
8  B.  Mon.  (Ky.)268. 

if/ar^/8»</. --Chesapeake,  etc..  Canal 


roll,  6  Ired.  Eq.  (N.  Car.)  485;  Chancy 
V,  Baldwin,  i  Jones  L.  (N.  Car.)  78. 

Ohio.  —  Sook  V.  Friend,  9  Ohio  78; 
Thayer  v.  King,  15  Ohio  242. 

South  Carolina.  —  Davis  v.  Benbow, 
2  Bailey  L.  (S.  Car.)  427. 

Tennessee,  —  Irwin  v.  Planters*  Bank, 
I  Humph.  (Tenn.)  145. 

Texas, — Hawkins  v,  Stevenson,  Dall. 
(Tex.)  558. 

West  Virginia.  —  Exchange  Bank  v. 
Morrall,  16  W.  Va.  546. 

England. — Walmsley  v.  Child,  I  Ves. 
345;  East  India  Co.  v.  Boddam,  9  Ves. 


Mississippi.  —  Goldman  v.  Page,  59 
Miss.  404. 

Virginia.  —  Kemey  v.  Kerney,  6 
Leigh  (Va.)  478. 

West  Virginia.  —  Mitchell  v.  Chan- 
cellor, 14  W.  Va.  22:  Robinson  v.  Dix, 
18  W.  Va.  539;  Moore  v.  Smith,  26  W. 
Va.  379. 

England.  —  Walmsley  v.  Child,  i  Ves. 
345;  Whitfield  v.  Fausset,  i  Ves.  39*; 
East  India  Co.  v.  Boddam,  9  Ves.  Jr. 
466. 

6.  Dettroytd  Kote.  —  On  a  bill  for  the 
amount  of  a  note  which  was  destroyed 


Jr.  464;  Mossop  V.  Eadon,  16  Ves.  Jr.    without  fault  of  the  holder,  a  decree 


430:  Hansard  v.  Robinson,  7  B.  &  C. 
90,  14  E.  C.  L.  20;  Pierson  v.  Hutchin- 
son, 2  Campb.  211. 

3.  Iowa.  —  Temple  v,  Gove,  8  Iowa 
511. 

Kentucky. — Helm  v.  Eastland,  2  Bibb 
(Ky.)  196. 

North  Carolina.  —  Davis  v,  Davis,  6 
Ired.  Eq.  (N.  Car.)  418. 

Ohio.  —  Sook  V.  Friend,  9  Ohio  78. 

Vermont. — Hopkins  v.  Adams,  20  Vt. 

407. 

West  Virginia. — Yates  v.  Stewart, 
39  W.  Va.  124;  Robinson  v.  Dix,  18 
W.  Va.  539. 

United  States, —  Findlay  v.  Hinde,  i 
Pel.  (U.  S.)  241. 

England.  —  Walmsley  v.  Child,  i  Ves. 


was  granted  for  the  amount  of  the  note, 
with  interest  from  the  time  it  became 
due.     Fisher  v.  Mershon,  3  Bibb  (Ky.) 

527. 

7.  Jackson  v.  Jackson,  6  Dana  (Ky.) 

257. 

8.  Illinois.  —  Fisher  v.  Sievres,  65  111. 

100. 

Kentucky.  —  West  v.  Patton,  Litt.  Sel. 
Cas.  (Ky.)405;  Mason  v.  Foster,  3  J.  J. 
Marsh.  (Ky.)  283. 

Maine.  —  Moore  v.  Fall,  42  Me.  450. 

New  York.  —  Rowley  v.  Ball,  3  Cow. 
(N.  Y.)  303;  Smith  v.  Young,  2  Barb. 
(N.  Y.)  545. 

Ohio.  —  Thayer  v.  King,  15  Ohio  24a. 

West  Vinrinia.  —  Exchange  Bank  r. 
Morrall,  16  W.  Va.  546. 
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even  after  maturity ;  *  on  a  destroyed  single  bill ;  *  and  on  a  lost 
bill  of  exchange,*  annuity  contract,"*  receipt,*  lease,*  deed  or 
specialty,''  and  articles  of  agreement.* 

AOdavit  of  LoM.  —  In  some  instances  this  equitable  jurisdiction  is 
dependent  upon  the  filing  of  an  affidavit  of  loss.* 

BabMqaent  Finding  of  Initnunant.  —  Where  an  instrument  sued  on  in 
equity  is  found  while  the  action  is  pending,  this  does  not  oust 
the  court  of  jurisdiction.** 

CiroamitanoM  Forbidding  Seliof  in  Equity.  —  Relief  has  been  refused  in 
equity  in  a  suit  on  a  lost  paper  where  the  plaintiff  had  made  an 
agreement  which  deprived  him  of  his  right  to  sue,**  where  a  proper 
demand  of  payment  had  not  been  made,**  where  the  instrument 
sued  on  was  destroyed  and  not  merely  lost,**  and  where  the 
destruction  was  by  the  plaintiff  himself.**  So  relief  in  equity  has 
been  refused  on  a  promissory  note  cut  in  two  parts,  there  being  a 
right  of  action  at  law.** 

Jurisdiction  of  Equity  ExolnMive.  —  In  numerous  cases  it  is  held  that 
suits  on  lost  papers  can  be  maintained  only  in  equity,  and  that  an 
action  thereon  will  not  lie  at  law,**  as  where  the  instrument  is 

1.  Green  v.  Stone,  Walk.  (Mich.)  109;         See  also  infra^  III.  3.  d,    Verijicatum 
Chewning  r.   Singleton,  2  Hill  Ch.  (S.     and  Affidavit  of  Loss. 

Car.)  371.  10,  Graves  ».  Wood.  3  B.  Mon.  (Ky.) 

2.  Dumas  V.  Powell.  2  Dev.  &  B.  Eq.     35;     Crawford    v.    Summers,    3  J.   J. 
<N.  Car.)  122.  Marsh.  (Ky.)  300;    Miller  v.  Wells.  5 

8.  Hansard  7>,  Robinson,  7  B.  &  C.  Mo.  6;  Hamlin  z'.  Hamlin,  3  Jones  Eq. 

00,  14  E.  C.  L.  20;  Crowe  v.  Clay,  25  (N.  Car.)  191. 

£ng.  L.  &Eq.  453;  Pierson  z^.  Hutchin-  11.  Smitherman  v,  Kidd,  I  Ired.  Eq. 

son,  2  Campb.  211.  (N.  Car.)  86. 

4.  Toulmin  v.  Price,  5  Ves.  Jr.  235.  IS.  Streater  v.  Cape   Fear   Bank,   2 

5.  Hickman  v.  Painter,  11  W.  Va.  395.  Jones  Eq.  (N.  Car.)  31. 

6.  Lawrence  v.    Hammett,   3  J.    J.  18.  Fisher   v.   Sievres,   65    111.    100; 
Marsh.  (Ky.)  289.  Wright  v,  Maidstone,  i  Kay  &  J.  701. 

7.  Helm  v.  Eastland,  2  Bibb(Ky.)  193;  14.  Searcy  v.  Miller,  57  Iowa  613. 
Michael  v.  Mills,   17  Ohio  601;  Mont-  15.  Mossop  v,  Eadon,  16  Ves.  Jr.  430. 

fomery  v.  Kerr,  6  Coldw.  (Tenn.)  199;  Seftual  of  LMva  to  Impeot  liipv  in 

indiay  v,  Hinde,  i  Pet.  (U.  S.)  241.  Defondant'i  PoiMision.  —  Where  a  party 

8.  Bolware  v,  Bolware,  i  Litt.  (Ky.)  to  a  contract  has  a   remedy    at  law 
124.  thereon,  the  mere  fact  that  the  other 

9.  Alabama, — O'Bannon  v.  Myers,  36  party,  who  has  possession   of  the  in- 
Ala.  551.  strument,  refuses  to  permit  him  to  see 

Illinois,  —  Purviance   v.  Holt,  8  111.  it,  or  to  have  a  copy  thereof,  will  not 

394.  authorize   the  former  to  resort    to    a 

Kentucky,  —  Hill  v.  Lackey,  9  Dana  court  of  chancery  for  the  mere  pur- 

(Ky.)  81 ;  Peart  v,  Taylor,  2  Bibb  (Ky.)  pose  of  recovering  upon  the  contract, 

556.     But  see  Calvert  v,  Nichols,  8  B.  there  being  no  prayer  for  discovery  as 

Mon.  (Ky.)  268.  to    the    contents    of    the    instrumeoL 

Massachusetts, — Campbell    v,    Shel-  Thomases.  Caldwell,  50  111.  138. 

don,  13  Pick.  (Mass.)  8.  16.  Alabama,  —  O'Bannon  v,  Myers, 

Mississippi, — Smith       v.      Walker,  36  Ala.  551. 

Smed.  &  M.  Ch.  (Miss.)  432.  Illinois,  ^-Psitton     v.    Campbell,    70 

North  Carolina.  —  Fisher  v,  Carroll,  111.  72. 

ii  Ired.  Eq.  (N.  Car.)  485.  UTentuchy.^  Foster  v,  Williams,  5  B. 

Vermont,  —  Hopkins   v.    Adams,  20  Mon.  (Ky.)  197. 

Vt.  407.  Michigan,  —  Wallace  v,  Wallace,  63 

England,  —  Walmsley    v.    Child,     I  Mich.  326. 

Ves.  341.  Tennessee,  —  Harrison  v,  Turbeville, 
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payable  to  bearer.* 

b.  Jurisdiction  at  Law  —  Ho  Jurisdiction.  —  As  the  converse  of 
the  rules  granting  jurisdiction  to  courts  of  equity  in  actions  on 
lost  instruments,  there  is  no  jurisdiction  in  a  court  of  law*  where 
the  instrument  is  payable  to  bearer.' 

TnumfBT  After  Lom. — One  acquiring  title  to  an  instrument  after 
its  loss  must  resort  to  equity,  and  cannot  have  the  benefit  of  a 
statute  authorizing  a  recovery  at  law  on  lost  instruments.* 

XzooptionB.  —  There  are,  however,  certain  exceptions  to  the  rule 
denying  jurisdiction  at  law  in  actions  on  lost  instruments,*  as 
where  the  instrument  is  not  negotiable,*  or  where  the  instrument 

*   Humph.  (Tenn.)  242;   Gwathney  v.  303;  Moses  f.  Trice,  21  Gratt.  (Va.)  556; 

Stump,  2  Overt.  (Tenn.)  308.  Pierson  v.  Hutchinson,  2  Campb.  211. 

Virginia.  —  Kemey    v,     Kcmey,    6        4.  Willis  v.  Crescy,  17  Me.  9;  Smith 

Leigh  (Va.)  478.  v.  Young.  2  Barb.  (N.  Y.)  545. 

£ngland,  —  Anonymous,    2  Atk.  61 ;        5.  £arly    Casoi.  —  In    several    early 

Kast  India  Co.   v,  Boddam,  9  Ves.  Jr.  American  cases  an  action  at  law  was 

464.  maintained  on  a  lost  negotiable  bill  or 

1.  Lazellz'.  Lazell,  12  Vt.  443;  Hough  note  without  any  discussion  of  the 
V.  Barton,  20  Vt.  455;  Adams  v,  £d-  question  of  jurisdiction.  Robinson  v, 
munds,  55  Vt.  352.  Darien   Bank,    18   Ga.   65;  Meeker  v. 

2.  In  Xemtiieky,  in  Foster  v.  Wil-  Jackson,  3  Yeates  (Pa.)  442;  Aborn 
liams,  5  B.  Mon.  (Ky.)  197,  it  was  said:  v.  Bosworth,  i  R.  I.  401;  Anderson  v. 
"  We  have  in  this  state  followed  the  Robson,  2  Bay  (S.  Car.)  495. 

old  practice,  and  confined  the  remedy  In   North    Carolliuk    it  was   held,   in 

in  case  of  lost  bonds  to  courts  of  equity  Fisher  v.  Webb,  84  N.  Car.  44,  that  in 

exclusively.     And  it  is,  as  we  think,  in  that  state  courts  of  law  had  jurisdic- 

such   cases   the   most  appropriate  tri-  tion  of  actions  on  lost  notes  independ- 

bunai,  as  most  competent  to  afiford  re-  ent  of    any   statute    conferring    such 

lief  upon  terms,  or  entire  security  to  jurisdiction. 

the  obligors,    against   the    fraudulent  Choioe    of    Bemedy.  —  In    Cotton    f. 

assignment    or    concealment    of    the  Beasley,  2  Murph.  (N.  Car.)  259,  it  was 

instrument  with  a  view  to  a  double  de-  held  that  the  plaintiff  should  resort  to 

mand  of  the    amount.     We   feel   dis-  equity  to  recover  on  a  lost  bond  when 

posed,   therefore,   in   the   case  of  lost  his  own  testimony  is  necessary  to  make 

tx>nds.  to  adhere  to  the  former  prac-  out  his  case.     See  also  Chancy  v.  Bald- 

lice,   and   to  allow    courts    of    equity  win,  i  Jones  L.  (N.  Car.)  78;  Grant  v. 

alone  to  entertain  jurisdiction  in  such  Reid,  i  Jones  L.  (N.  Car.)  512. 

cases."  In  KaMaohxisetts,  when  Fales  v.  Rus- 

Inadequacy  of  Indemnity  Bond.  —  An  sell,  16  Pick.  (Mass.)  315,  was  decided, 

action  at  law  against  an  indorser  can-  there  was  no  remedy  in  equity  on  a 

not   be   maintained   upon   a  lost  note  lost  instrument,  and  it  was  held  that 

-where  a  bond  to  indemnify  him  against  an   action  at  law  would   lie.     To  the 

being  called  on  a  second  time  to  pay  same    effect    see  Tower  v,    Appleton 

the  note  will  not  afford  him  adequate  Bank,   3   Allen  (Mass.)  389;    Almy   v. 

protection.    Tuttle  v,  Standish,  4  Allen  Reed,  10  Cush.  (Mass.)  421. 

(Mass.)  481,  81  Am.  Dec.  712.  meotment  Before  Besorting  to  Equity. 

Amonnt  Too  Small  for  Snlt  in  Eqnity.  —  —  A  plaintiff  may  sue  directly  in  eject- 

The  fact  that  the  sum  involved  is  too  ment  for  the  possession  of  property, 

small  for  a  suit  in  equity  will  not  give  although   his  suit  is  based   upon  lost 

a  right  to  sue  at  law  on  a  lost  note  and  instruments.     He   need  not    ^esort  in 

establish  the  loss  by  the  plaintiff's  own  the  first  instance  to  a  bill  in  equity  to 

oath.     Chancy  v,  Baldwin,  i  Jones  L.  prove    the    making    and    loss    of  the 

(N.  Car.)  78;  Grant  v,  Reid,  i  Jones  L.  deeds.     Donaldson  t/.  Williams,  50  Mo. 

(N.  Car.)  512.  407. 

8.  Mobile  Bank  v.  Meagher,  33  Ala.  6.  Indiana.  —  Depew  v.  Wheelan,  6 

622;  Kirby  v.  Sisson,  2  Wend.  (N.  Y.)  Blackf.  (Ind.)  485;  Dean  v.  Speakman» 

550;    Rowley  v.  Ball,  3  Cow.  (N.  Y.)  7  Blackf.  (Ind.)  317. 
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lost  IS  not  transferable  by  mere  delivery,  as  when  it  has  been 
specially  indorsed  or  was  not  originally  payable  to  bearer.* 

Bal^eet  to  Eqnittet.  —  So  an  action  at  law  may  be  maintained  on  a 
lost  instrument  when  it  is  in  such  form  that  it  will  be  subject  to 
equities  in  the  hands  of  a  bona  fide  holder,*  as  where  the  instru- 
ment was  made  payable  to  order  and  had  not  been  transferred,* 

Maryland.  —  Fells   Point  Sav.   Inst.  Indiana.  —  Bean  v.  Keen,  7   Blackf. 

V.  Weedon,  18  Md.  327.  (Ind.)  152;  Dean  v.  Speakman,  7  Blackf. 

Mississippi.  —  Wofford      v.      Police  (Ind.)  317;  Krohn  v,  Tempiin,  2  lad. 

Board,  44  Miss.  579;  Clark  v.  Reed,  12  146. 

Smed.  &  M.  (Miss.)  554.  Maryland.  —  Fells  Point  Sav.  Inst.  v. 

New    York.  —  Hinsdale    v.    Orange  Weedon,  18  Md.  327. 

Bank,  6  Wend.  (N.   Y.)  378;  Blade  v.  New  K^r>&.  —  Pintard  r.  Tackingrtoo, 

Noland,  12  Wend.  (N.  Y.)  173;  Desarts  10  Johns.  (N.  Y.)  104. 

V.  Leggett,  5  Duer  (N.  Y.)  156;  Rowley  Ohio.  —  Citizens'  Nat.  Bank  v.  Brown, 

V.  Ball,  3  Cow.  (N.  Y.)  303;  Pintard  v.  45   Ohio  St.   39;    Lamson   v.    Pfaff,    i 

Tackington,  10  Johns.  (N.  Y.)  104.  Handy  (Ohio)  449;  Baker  v.  Weaver, 

South  Carolina.  —  Whitesides  v.  Wal-  I  Ohio  Cir.  Ct.  Rep.  397. 

lace,  2  Spears  L.  (S.  Car.)  193.  Pennsylvania.  —  Meeker  v.  Jackson,  3 

Tennessee.  —  Union  Bank  v.  Warren,  Yeates  (Pa.)  442. 

4  Sneed(Tenn.)  167.  Rhode  Island, — Abom  v.  BoswortK, 

Vermont. — Reynolds  v.  French,  8  Vt.  i  R.  I.  401. 

85;      Lazell     V.    Lazell,    12    Vt.    443;  Tennessee.  —  Murlock    v.    Brown,    7 

Hough  V.  Barton,  20  Vt.  455.  Humph.  (Tenn.)  61. 

England.  —  Wain  v.  Bailey,  10  Ad.  &  Vermont.  —  Lazell  v.   Lazell.  Vt.  12 

El.  616,37  E.  C.  L.   193;  Charnley  V.  443;  Hough  z^.  Barton,  20  Vt.  455. 

Grundy,  14  C.  B.  608,  7^  E.  C.  L.  608.  Contra.  —  Ramuz  v.  Crowe,  i  Exch. 

Paper  Payable  to  Bearer.  —  An  action  167. 

at  law  cannot  be  sustained  on  a  nego-  2.  Indiana.  —  Depew  v.  Wheeian,  6 

tiable  note,  payable  to  bearer,  by  a  per-  Blackf.  (Ind.)  485. 

son  who  was  the  holder,  on  his  proving  Maine.  —  Torrey  v.  Foss,  40  Me.  74. 

that  the  note  was  lost;  he  must  further  Maryland.  —  Fells  Point  Sav.  Inst.  v. 

prove  that  it  was  destroyed.     But  if  the  Weedon,  18  Md.  320. 

note  were  not  negotiable,  or,  if  payable  Mississippi.  —  Clark    v.     Reed,    12 

to  order,  had  not  been  negotiated,  he  Smed.  &  M.  (Miss.)  554. 

might  recover  at  law.     Rowley  v.  Ball,  Ohio.  —  Thayer  v.  King,  15  Ohio  242. 

3  Cow.  (N.  Y.)  303.  Rhode  Island,  —  Adams  v.  Baker,  16 

Negotiability  Beetrained  by  Statate. —  R.  I.  i. 

Where,  the  negotiability  of  a  promissory  South  Carolina.  —  Whitesides  v.  Wal- 

note  is  restrained  by  statute,  a  recovery  lace,  2  Spears  L.  (S.  Car.)  193. 

on  a  lost  note  may  be  had  in  an  action  Vermont,  —  Clark   v.   Snow,   60   Vt. 

at  law.     Reynolds  v.  French,  8  Vt.  85,  205. 

30  Am.    Dec.   456;   Clark  v.  Reed,  12  Suljeet  to  Eqnitiee. —  In  Mississippi  a.n 

Smed.  &  M.  (Miss.)  554;    Wofford   v.  action  at  law  will  lie  on  a  lost  negotiable 

Police  Board.  44  Miss.  579.  note,   since    the    passing  of   the  stat- 

A  Sealed  Kote  Kot  Being  HegotiaUe,  a  ute  subjecting  the  holder  of  a  negotia- 

suit  at  law   may   be  brought  upon  it  ble  note  to  all  the  equities  between  the 

after  its  loss.     Whitesides t'.  Wallace,  2  original  parties.      Qark    v.    Reed,   12 

Spears  L.  (S.  Car.)  193.  Smed.  &  M.  (Miss.)  554. 

>      Cnttiiig  Bank  Hote  in  Half.  —  A  bank-  If  the  Statute  of  IdmitatioDi  will  be  a 

note  cut  in  half  is  not  negotiable,  and  good  defense  against  a  bona  fide  holder 

if  lost  may  be  sued  on  at  law.     Hins-  of  a  lost  note,  an  action  at  law  may  be 

dale  V.  Orange  Bank,  6  Wend.  (N.  Y.)  brought  upon  the  note  without  fumish- 

378.  ing  indemnity.     Torrey  v.  Foss,  40  Me. 

1.  Alabama.  —  Chaudron  v.   Hunt,  3  74.     See  also  Moses  z\  Trice,  21  Gratt. 

Stew.  (Ala.)  31 ;  Posey  v.  Decatur  Bank,  (Va.)  556,  per  Staples,  J. 

12  Ala.  802.  8.  Depew    v.    Wheelan,    6    Blackf. 

Connecticut.  —  Bridgeford  v.   Mason-  (Ind.)  485 ;  Hill   v.  Barney,    18   N.  H. 

ville  Mfg.  Co.,  34  Conn.  546.  607;    Rowley  v.  Ball,  3  Cow.  (N.  Y.) 
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or  where  it  was  not  lost  until  after  it  was  due.* 

XaitnuMiit  Totally  Destroyed.  —  When  an  instrument  has  been  totally 
destroyed  rather  than  lost,  an  action  at  law  may  be  maintained 
thereon.* 

Deetmotioii  Pending  Suit.  —  The  destruction  of  an  instrument  while 
an  action  at  law  is  pending  upon  it  is  not  fatal  to  such  action, 
and  does  not  oust  the  court  of  its  jurisdiction.' 

statutory  Jnrisdiotlon.  —  In  some  states  additional  jurisdiction  of 
actions  on  lost  instruments  is  now  conferred  on  courts  of  law  by 
statute.* 

303;  Whitesides  V.  Wallace,  2  spears  L.  Indiana,  —  Dean     v.     Speakmanp    7 

(S.  Car.)  193;  Clark  v.  Snoie,  60  Vt.  205.  Blackf.  (Ind.)  317. 

Orerdne  Hegotiable  Koto.  —  The  payee  Kentucky,  —  Bliss  v,  Covington,  etc., 

of  a  lost  overdue  negotiable  note,  pay-  Turnpike  Co.,  9  Dana  (Ky.)  265. 

able  to  order  but  not  negotiated,  can  re-  Maine.  —  Moore    v.     Fall,     42     Me. 

cover  for  its  amount  in  an  action  at  law,  450. 

although  it  is  not  shown  to  have  been  Mississippi.  -^  Clark  v.  Reed,  12  Smed. 

destroyed.     Clark  v.  Snow,  60  Vt.  205.  &  M.  (Miss.)  554;    Wofford   v.   Police 

1.  Indiana,  —  Sloo  v.  Roberts,  7  Ind.  Board,  44  Miss.  579. 

128;  Elliott  V.  Woodward,  18  Ind.  183.  New  York.  —  Rowley  f.  Ball,  3  Cow. 

Nebraska,  —  Mowery  v.  Mast,  14  Neb.  (N.  Y.)  303;  Hinsdale  ?'.  Orange  Bank, 

510.  .6  Wend.  (N.  Y.)  378. 

Ohio,  —  Thayer  V.  King,  15  Ohio  242.  Ohio.  —  Thayer  v.  King,  15  Ohio  242. 

Pennsylvania,  —  Reisinger  v.  Magee,  Rhode  Island.  —  Aborn  v.  Bos  worth, 

158  Pa.  St.  280.  I  R.  I.  401. 

Vermont.  —  Clark  z/.  Snow,  60  Vt.  205.  South  Carolina.  —  Anderson  v,  Rob- 

Cenlra, — Butler  v,  Joyce,  20  D.  C.  191 ;  son,  2  Bay  (S.  Car.)  495. 

Posey  V,  Decatur  Bank,  12  Ala.  802;  Virginia.  —  Moses  ».  Trice,  21  Gratt. 

Rowley   v.   Ball,   3  Cow.  (N.  Y.)  303;  (Va.)  556. 

Moses   V,   Trice,    21    Gratt.  (Va.)   556;  England.  —  Pie rson  z^.  Hutchinson,  a 

Hansard  v.  Robinson,  7  B.  &  C.  90,  14  Campb.  211. 

E.  C.  L.  20.  Contra.  —  Edwards  v,  M'Kee,  i  Mo, 

Booioiiliig  in  Contra  Oaao.  —  The  holder  T23. 

of  a  bill  of  exchange  cannot,  by  the  Seals  Tom  Off  by  Xiftako. —  In  Rees  s^. 

custom  of  merchants,  insist  upon  pay-  Overbaugh,  6Cow.(N.  Y.)  746,  an  action 

ment  by  the  acceptor  without  producing  at  law  was  maintained  on  a  sealed  in- 

and  offering  to  deliver  up  the  bill;  and  strument  from  which  the  seals  had  been 

therefore  the  indorsee  of  a  bill,  having  torn  by  its  custodian  under  a  mistaken 

lost  it,  cannot,  in  an  action  at  law,  re-  belief  that  the  sum  due  had  been  fully 

cover   the  amount  from  the  acceptor,  paid. 

although  the  loss  was  after  the  bill  be-  8.  District  of  Columbia,  —  Boteler  v, 

came  due,  and  the  indorsee  offers  an  Dexter,  (D.  C.)  19  Wash.  L.  Rep.  374. 

indemnity.     Hansard  v,  Robinson,  7  B.  Kentucky.  —  Bliss  v,  Covington,  etc., 

&  C.  90,  14  E.  C.  L.  20.  Turnpike  Co.,  9  Dana  (Ky.)  265;  Graves 

Stolon    Boforo    Xatnrity.  —  Where    a  z^.  Wood,  3  B.  Mon.  (Ky.)  35. 

negotiable  promissory  note,  indorsed  in  Maine.  —  Moore  v.  Fall,  42  Me.  450. 

blank,  was  stolen  from  the  holder  be-  Massachusetts. — Jones     v,   Fales,    5 

fore  it  was  due,  it  was  held  that  he  Mass.  loi. 

might  nevertheless  recover  the  amount  United  States.  —  Renner  v,  Columbia 

from  the  maker,  in  an  action  at  com-  Bank,  9  Wheat.  (U.  S.)  581. 

mon  law,  on  filing  a  sufficient  bond  for  4.  Illinois,  —  People  v.  Pace,  57  111. 

his  indemnification.     Fales  v,  Russell,  App.  674. 

16  Pick.  (Mass.)  315.  Iowa,  —  White  v.    Mallord,  i   Morr. 

8.  Alabama,  —  Branch   Bank  v.  Till-  (Iowa)  494. 

man,  12  Ala.  214;  Mobile  Bank  v.  Wil-  Michigan,  —  McKinney  v,  Hamilton, 

Hams,    13   Ala.    544;    Mobile  -  Bank  v,  53  Mich.  499. 

Meagher,  33  Ala.  622.  Missouri.  —  Sauter  v,  Levendge,  103 

Illinois,  —  Fisher  v,  Sievres,  65  111.  Mo.  622. 

100.  -^^w    York.  —  Des  Arts  v,  Leggett,  5 
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Jvrifdiotion  in  Eqnity  Hot  Takon  Away.  —  Where  the  jurisdiction  was 
originally  in  equity,  it  is  not  taken  away  by  subsequent  enact- 
ments providing  a  remedy  at  law.* 

Asrampiit  and  Bobt.  —  The  owner  of  a  lost  instrument  may  main- 
tain assumpsit  on  the  contract  of  which  the  instrument  was  the 
evidence,*  but  under  the  the  Kentucky  statute,  at  least,  debt  will 
not  lie  on  the  instrument.* 

2.  Parties  —  a.  The  Plaintiff.  —  In  actions  on  lost  instru- 
ments, the  proper  parties  plaintiff  are  the  same  as  though  the 

Duer  (N.  Y.)  156;  Smith  v.  Young,  a  woody,  i  Overt.  (Tenn.)478;  Carters. 

Barb.  (N.  Y.)  545.  Vaulx,  2  Swan   (Tenn.)  639;    Hale  v. 

North  Carolina,  —  Fisher  v,  Webb,  84  Hord,  1 1  Heisk.  ^Tenn.)  232. 

N.  Car.  44.  Virginia,  —  Shields  v.  Com.,  4  Rand. 

Tennessee,  —  Union  Bank  v,  Osborne,  (Va.)  541. 

6  Humph.  (Tenn.)  318.  West  Virginia,  —  MitcheH  v.  Chan- 

Oomplianoe  with  Statute  Saqxdred.  —  In  cellor,  14  W.  Va.  22;    Lyttle  v.  Cozad, 

order  to  recover  at  law  on  a  negotiable  21  W.  Va.  183. 

note  which  has  been  lost  after  being  England,  —  Walmsley    v.    Child.    I 

negotiated,  the  party  must  comply  with  Ves.  341;  Toulmin  r.  Price,  5  Ves,  Jr. 

the  provisions  of  the   statute,    under  239;    Bromley  v,   Holland,  7  Ves.  Jr. 

which  alone  he  can  maintain  an  action  19;  Atkinson  v,  Leonard,  3  Bro.  C.  C. 

at  law.    Smith  v.  Young,  2  Barb.  (N.  Y.)  218;  Davies  v,  Dodd,  4  Price  176.     And 

545.  see,  contra^  Mossop  v.  Eadon,  16  Ves. 

A  Justice  of  the  Peaoe  in  A^49rM  Cbr^/i;M  Jr.  430;    Wright  v.  Maidstone,  i  Jur. 

has  jurisdiction  to  try  an  action  upon  N.  S.  1013. 

a  lost  note  wherein  a  sum  less  than  two  8.  Mobile  Bank  v.  Williams.  13  Ala. 

hundred  dollars  is  demanded,  and  is  544;    Stephens  v,   Crostwait,    3    Bibb 

competent  to  exercise  the  power  of  re-  (Ky.)  222;    Hough   v.    Barton,   20  Vt. 

quiring  in  such  case  indemnity  for  the  455;  Campbell  v,  McCrea,  11  U.  C.  Q. 

defendant.     Fisher  v,  Webb,  84  N.  Car.  B.  93;  Dangerfield  v,  Wilby,  4  Esp.  N. 

44.  .  P.  159. 

In  lowa^  under  the  statute  in  force        Awumpiit.  —  The  payee  of  a  promis- 

in  1846,  regulating  proceedings  before  sory  note  not  under  seal,  which  is  lost, 

justices  of  the  peace,  the  owner  of  a  may     maintain     assumpsit    for     the 

note,    negotiable    by    mere    delivery,  amount,  but  must  aver  a  consideration. 

might  prove  the  loss  of  it  and  recover  Stephens  v,    Crostwait,  3  Bibb   (Ky.) 

the  amount  from  the  maker.     White  v,  232. 

Mallord,  i  Morr.  (Iowa)  494.  Where  a  promissory  note  has  been 

1.  Alabama,  —  Tindall  v.  Childress,  2  given  for  money  due  by  the  defendant 

Stew.  &    P.    (Ala.)  250;    Crawford  v.  to  the  plaintiff,  who  declares  on  it,  to- 

Childress,  i  Ala.  482.  gether  with  the  money  counts,  he  must 

Georgia.  —  Hardeman  v,    Battersby,  prove  the  note  to  be  lost  or  destroyed 

53  Ga.  36.  before  he  can   have    recourse  to  (he 

Illinois,  —  Patton    v.    Campbell,    70  money  counts,  if  it  appears  that  the 

111.  72.  money  so  claimed  was  that  for  which 

Maryland,  —  Chesapeake,  etc..  Canal  the  note  was  given.     Dangerfield    v. 

Co.  V.  Blair,  45  Md.  102.  Wilby,  4  Esp.  N.  P.  159. 

Mississippi,  —  New  Orleans,  etc.,  R.  A  recovery  may  be  bad  of  a  bank 

Co.  V,    Mississippi  College,   47   Miss,  upon  the  common  counts  in  assumpsit, 

561.  for    the  value  of    notes  of  the  iMink 

New  Jersey,  —  Force  v,  Elizabeth,  27  proved  to  have  been  destroyed,  with- 

N.  T.  Eq.  408;  Reeves  v,  Morgan,  48  out  an  affidavit  of  the  loss  previous  to 

N.  J.  Eq.  415.  the    institution    of    the    suit.     Mobile 

Ohio,  —  Sook     V,     Friend,    9    Ohio  Bank  v,  Williams,  13  Ala.  544. 

78.  8.  Debt.  —  If  a  note  be  lost,  the  payee 

Oregon,  —  Howe  v,  Taylor,  6  Oregon  cannot  maintain  debt  under  the  stal- 

284.  ute,   but  may  sue   upon  the  original 

Tennessee,  —  Irwin  v.  Planters*  Bank,  contract,  as  at  common  law.     Stephens 

a   Humph.   (Tenn.)  145;    Bell   v,   De-  ©.  Crostwait,  3  Bibb  (Ky.)  222. 
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instrument  were  not  lost.^ 

Joinder  of  Partieo  PUintiff.  —  All  persons  materially  interested  in 
the  subject-matter  should  be  joined  as  parties  plaintiff.* 

b.  The  Defendant.  —  Any  person  who  would  be  a  proper 
defendant  if  the  instrument  had  not  been  lost  may  be  made  a 
defendant  in  an  action  on  a  lost  instrument.* 

Joinder  of  Bofendanto.  —  AH  persons  having  material  interests 
should  be  made  defendants  in  an  action  on  a  lost  instrument.^ 

Penoni  Having  Ho  Frooont  Intoroot.  —  One  who  has  parted  with  his 
interest  is  not  a  necessary  party  defendant ;  *  nor  is  one  who  has 

1.  Alabama,  —  Glassell  v.  Mason,  32  Aiolynmimt    After    Loii.  —  In   a    few 

Ala.  719.  cases  it  has  been  held  that  a  person  to 

Mississippi.  —  Smith       v.      Walker,  whom  a  negotiable  instrument  is  as- 

Smed.  &  M.  Ch.  (Miss.)  432.  signed  after  its  loss  cannot  sue  thereon 

Oregon.  —  Howe  v.  Taylor,  6  Oregon  at  law.     Willis  v.  Cresey,  17   Me.  9; 

284.  Smith  V.  Young,  2  Barb.  (N.  Y.)  545. 

West  Virginia,  —  Mitchell  v.  Chan-  8.  Mitchell  v.  Chancellor,  14  W.  Va. 

cellor,  14  W.  Va.  22.  22. 

United  States.  —  Fremont's  Case,   4  8.  Indiana,  —  Butler  v,  Anderson,  27 

Ct.  of  CI.  252;  Leavitt  v.  Cowles,  2  Mc-  Ind.  117;   Clark  v,  Trueblood,  16  Ind. 

Lean  ((J.  S.)  491.  App.  98. 

England,  —  Macartney  v,  Graham,  2  Kentucky.  —  West    v,    Patton,    Litt, 

Sim.  285;    Long  v.  Bailie,  cited  in   2  Sel.  Cas.  (Ky.)  405. 

Campb.  214,  note.  Massachusetts,  —  McGregory  v,   Mc- 

Loot  OAeial  Bond.  —  A  person  injured  Gregory,  107  Mass.  543. 

by  the  acts  of  an  officer  may  maintain  West  Virginia,  —  Mitchell  v,  Chan- 

an  action  on  the  official  bond  of  such  cellor,  14  W.  Va.  22. 

officer,  though  it  is  lost.     Howe  v.  Tay-  Wisconsin.  —  Matteson      v.      Hart* 

lor,  6  Oregon  284.  mann,  91  Wis.  485. 

Ltit  Indorsoo.  —  Actions  on  lost  nego-  England,  —  East  India  Co.  v.  Bod- 

liable  instruments  may  be  brought  by  dam,  9  Ves.  Jr.  464. 

the  last  indorsee.     Macartney  v.  Gra-  Hoin  of  Grantor.  —  An  action  on  a 

ham.  2  Sim.  285;  Long  v.  Bailie,  cited  lost  deed,  instrument,  or  title  to  real 

in  2  Campb.  214,  note.  property  may  be  maintained   against 

The  Payee  and  Firet  Indoner  who  has  the  heirs  of  the  grantor.     Matteson  v, 

been  compelled  to  pay  subsequent  par-  Hartmann,  91  Wis.  485. 

ties  may  recover  on  a  lost  draft.     Fre-  Snretlee.  —  In    an    action   on  a  lost 

mont's  Case,  4  Ct.  of  CI.  252.  bond,  the  sureties  are  proper  parties 

The  Legal  Owner  of  a  lost  instrument  defendant.      East  India  Co.   v.   Bod- 
may     maintain    an    action     thereon,  dam,  9  Ves.  Jr.  464. 
Smith   V.   Walker.   Smed.   &    M.   Ch.  4.  Clark  v.  Trueblood,  16  Ind.  App. 
(Miss.)  432.  08;    West    V,   Patton,   Litt.   Sel.   Cas. 

TnuufarforCoUeetion.  —  A  person  who  (Ky.)  405:    McGregory  z/.  McGregory, 

has  transferred  a  note  merely  for  the  107  Mass.  543;   Mitchell  v.  Chancellor, 

purpose     of    collection    may    subse-  14  W.  Va.  22. 

quenily  sue  thereon  in  his  own  name,  Joint   Xaken    of  Hote.  —  An  action 

disregarding  the  transfer,  even  though  may    be    maintained  against  all    the 

the    instrument   is    lost.      Leavitt    v.  makers  of    a    joint    promissory    note 

Cowles.  2  McLean  (U.  S.)  491.  alleged  to  be  lost.     McGregory  v.  Mc- 

An  AiiigTiee  of  a  lost  instrument  is  a  Gregory,  107  Mass.  543. 

proper    party    plaintiff    in    an    action  Payee  and  Xaker.  —  The  payee  of  a 

thereon.    Glassell  v.  Mason,  32  Ala.  lost  note  is  properly  joined  as  a  defend- 

719:    Leavitt  v.  Cowles,  2  McLean  (U.  ant  in  an  action  against  the  maker,  if 

S.)  491-  the  payee  claims  a  right  to  the  note. 

Aasfgnmeat  Pendii^  Suit.  —  When  a  Clark  v.  Trueblood,  16  Ind.  App.  98. 

lost  note  is  assigned  while  suit  is  pend-  5.  Waiver  of  Ughti.  —  In  an  action 

ing  on  it,  the  action  may  be  continued  on  a  lost  bond  the  state  is  not  a  neces- 

for  the  benefit  of  the  assignee.     Enston  sary  defendant,  where  a  priority  which 

V,  Friday,  2  Rich.  L.  (S.  Car.)  427.  the  state  formerly  held  in  connection 
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a  mere  collateral  interest.^  It  is  not  necessary  to  join  prior 
parties  to  a  lost  negotiable  instrument  when  no  recovery  is 
desired  against  them.* 

3.  Petition  or  Gomplftint  —  a.  General  Requisites  —  Cvuisty. 

—  The  allegations  of  the  plaintiflTs  pleading  must  be  direct  and 
positive  •  as  well  as  certain.* 

SiligMiee  in  Seeking  BeeoTery  from  Othen.  —  When  the  plaintiff's  right 
to  recover  depends  upon  his  diligence  in  seeking  to  obtain  pay- 
ment from  other  persons,  such  diligence  must  be  alleged  in  his 
pleading.* 

Showing  Jnriidiotion.  —  Where  special  circumstances  are  necessary 
to  give  jurisdiction  to  the  court  in  which  the  suit  is  b;"ought,  they 
must  be  alleged.* 

b.  What  Averments  Necessary  —  Sniwtanee  of  Lost  imtnuDMiu 

—  The  plaintiff's  pleading  must  set  out  the  substance  of  the  lost 
instrument,  but  if  it  does  so  it  is  sufficient.^     The  condition  of  a 

with  property  on  which  the  bond  was  Arkansas,  —  Sandef ur  v,  Mattingly, 

secured    has    been    waived.      Chesa-  i6  Ark.  337. 

peake,  etc..  Canal  Co.  v,  Blair,  45  Md.  Connecticut.  —  White    v.    Brown,    19 

108.  Conn.  577. 

1.  Mitchell  V.  Chancellor,  14  W.  Va.  Iliineis,  —  Chamberlain  v,  Chamber- 

22.  lain,  116  111.  480. 

Person  in  Wrongful  Pofsofsion.  —  The  Maine,  —  Perkins    v.   Cushman,    44 

person  who  is  alleged  to  have  wrong-  Me.  484. 

ful  possession  of  the  instrument  sued  New  Hampshire,  —  Rand  v.  Rand,  4 

on    need    not  be  made  a  defendant.  N.  H.  267 ;  Stickney  v.  Stickney,  21  N. 

Butler  V.  Anderson,  27  Ind.  1x7.  H.  61. 

8.  Macartney  v,  Graham,  2  Sim.  285;  South    Carolina,  —  Bradley  v.  Long, 

Davies  v,  Dodd,  4  Price  176.  2  Strobh.  L.  (S.  Car.)  160. 

Prior  Indoneos  need  not  be  made  de-  The  Exoontion  of  the  lost  instrument 

fendants  in  an  action  against  the  ac-  must  be  alleged.     Laubach  v.  Meyers, 

ceptor   of    a    lost    bill    of    exchange.  147   Pa.  St.  447;  Erskine  v.  Wilson,  20 

Macartney  v.  Graham,  2  Sim.  285.  Tex.  77. 

The  Drawer  of  a  lost  bill  of  exchange  Beoeription  of  Loot  Koto.  —  Where  a 

need  not  be  made  a  defendant  in  an  party  having  a  claim  against  the  estate 

action  against  the  acceptor.     Davies  v,  of  a  deceased  person,  by  a  promissory 

Dodd,  4  Price  176.  note  then  lost,  presented  such  claim  to 

8.  Porter  v,  Nash,  i  Ala.  452.  the  executor  as  a  debt  due  by  note,  de- 

4.  Porter  v.  Nash,  i  Ala.  452;  Mason  scribing  it  by  its  date  and  amount,  and 
V,  Foster,  3  J.  J.  Marsh.  (Ky.)  284.  as  payable  on  demand,  and  informing 

5.  West  V,  Patton,  Litt.  Sel.  Cas.  him  of  its  loss,  it  was  held  that  there 
(Ky.)  405.  was   a    sufficient    presentment  of  the 

6.  Temple  v.  Gove,  8  Iowa  511.  claim  without   the  introduction  of  the 
Negativing  Exoeptioni.  —  An  action  at     note.     White  v.  Brown,  19  Conn.  577. 

law  may  be  maintained  on  a  note  pay-  In  a  declaration  for  the  amount  of  a 

able  to  order  which  is  lost,  where  it  promissory  note  that  had  been  lost  by 

does  not  appear  to  have  been   nego-  a  bailee,  setting   out  the  name  of  the 

tiated   or   indorsed.     And    where    the  maker,  and  the  amount  of  it,  also  that 

declaration  on  such  note  avers  itsexecu-  it  was  due  when  received  by  the  bailee, 

tion,  its  contents,  and  its  loss,  and  that  was  held  to  be  a  sufficient  identification 

it  is  still  due  the  plaintiff,  it  is  suffi-  of  the  note.     Sandefur  v,  Mattingley, 

cient.     It  need  not  aver  that  the  note  16  Ark.  237. 

was    not    indorsed    when    lost,     nor  Blanks  in  Description.  —  The  descrip> 

whether   lost     before    or    after    due.  tion  of  a  lost  note  in  the  declaration 

Chaudron  v.  Hunt,  3  Stew.  (Ala.)  31.  containing  blanks  as  to  time  after  the 

7.  Alabama.  —  Mobile  Bank  v,  date  when  it  was  due  and  payable, and 
Meagher,  33  Ala.  622.  also  as  to  the  date  of  the  note,  is  tecb- 
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lost  bond  must  be  stated ;  ^  and  the  time  when  a  lost  note  is  pay- 
able must  be  set  out.* 

Toohnioal  Aooiirft|7  in  allegine  the  date  is  unnecessary ; '  and  the 
same  is  true  of  the  amount.* 

Allegation  of  Looi.  —  By  the  weight  of  authority  it  is  not  necessary, 
in  an  action  at  law  on  a  lost  instrument,  to  allege  the  loss,'  nor  is 

nically  insufficient,   and   would    have  although  it  is  averred  that  the  note  is 

been  ground  for  special  demurrer;  but  lost,  and  that  the  affidavit  required  by 

where  the  count  contains  an  averment  statute  has  been  filed.     Porter  v.  Nash, 

that "  the  sum  of  money  in  the  said  i  Ala.  452. 

promissory  note  hath  been  long  due  4.  Chamberlain  v.  Chamberlain,  116 

and  payable,'*  etc.,  this  will,  after  ver-  111.  480. 

diet,  sustain  the  recovery.     Bradley  v.  5.  Louisiana. — Adams  f.McCauley, 

Long,  a  Strobh.  L.  (S.  Car.)  160.  4  Rob.  (La.)  184. 

1.  Sabttance  of   Condition.  —  In  debt  Missouri.  —  Saute r  v.  Leveridge,  103 

upon  a  bond  with  a  condition,  if  the  Mo.  615. 

plaintiff  alleges  that  the  bond  is  lost  by  New  Jersey.  —  Vanauken   v.    Horn- 
lime  and  accident,  he  must  set  out  the  beck,  14  N.  J.  L.  178. 
substance  of  the  condition  in  his  dec-  Ohio.  —  Duckwall  v.  Weaver,  2  Ohio 
laration,  or  the  variance  will  be  fatal.  13;    Sargent  v.  Steuben ville,  etc.,   R. 
Rand  v.  Rand.  4  N.  H.  278.  Co.,  32  Ohio  St.  449. 

8.  Mobile  Bank  v.  Meagher,  33  Ala.  Rhode  Island.  —  Adams  v.  Baker,  16 

622;  Perkins  v.  Cushman,  44  Me.  484.  R.  I.  i. 

But  compare  Bradley  v.  Long,  2  Strobh.  Texas.  —  Hawkins      v.      Stevenson, 

L.  (S.  Car.)  160  Dall.  (Tex.)  558. 

Fayablo  on  Domand  or  on  Time.  —  In  a  Vermont,  —  Viles  v.  Moulton,  11  Vt. 
declaration  upon  a  lost  note,  it  is  470,  in  which  case  it  was  held  that  the 
necessary  not  only  to  set  out  the  sub-  loss  should  be  averred  whenever  pro- 
stance  of  the  whole  note,  but  to  prove  fert  is  necessary. 

the    same  as  alleged;    and   it  is  not  United  States.  —  Renner  t/.  Columbia 

enough  to  show  that  a  note  was  once  Bank,  9  Wheat.  (U.  S.)  581 ;    Cutts  v. 

given  and  payable,  either  on  demand  or  U.  S.,  i  Gall.  (U.  S.)  69. 

on  time.     Perkins  v.  Cushman,  44  Me.  Contra.  —  Stephenson    v.    Roper,    5 

484.  Ala.    182;    Kelley    v.   Riggs,  »2    Root 

Of  Baaknoto.  —  Judicial  notice  will  be  (Conn.)  128;    Powers  v.  Ware,  2  Pick. 

taken  that  a  banknote  is  payable  on  (Mass.)  451;    Chamberlain  v.  Sawyer, 

demand,   and    an    allegation    to    that  19  Ohio  360. 

effect    is    excused.     Mobile    Bank    v.  In  Iowa,  in  Temple  v.  Love,  8  Iowa 

Meagher,  33  Ala.  622.  511,  an  equity  case,  it   was  held  that 

8.  Mobile  Bank  v.  Meagher,  33  Ala.  the  loss  should  be  alleged,  as  it  was  one 

622;  Chamberlain  v.  Chamberlain,  116  of  the  elements  necessary  to  give  the 

111.   480.     Compare   Porter  v.  Nash,   I  court  jurisdiction. 

Ala.  452.  Loos    After    Doolaration    Tilod.  —  In 

Klfteko  in  Alloging  Dato.  —  It  makes  Vanauken   v.   Horn  beck,   14  N.  J.  L. 

no  difference  that  the  date  is  mistaken  178,  it  was  said  that  to  require  a  spe- 

in  bringing  the  action,   the  evidence  cial  count  upon  a  lost  note  would  be  to 

otherwise  showing  a  right  to  recover,  shut  the  door  against  secondary  evi- 

Chamberlain  v.  Chamberlain,  116  111.  dence  in  all  cases  where  the  instrument 

480.  was  lost  after  the  declaration  was  filed. 

<lf  Banknote.  —  It  is  not  necessary,  in  See  also  Viles  v.  Moulton,  11  Vt.  470. 

the  description  of  lost  banknotes   on  Tho  Indonomont  of  a  Writ  cannot,  in 

which  a  suit  is  founded,  to  aver  their  Alabama^  be  looked  to  to  show  that  the 

dates.     Mobile   Bank  v.   Meagher,  33  action  is  upon  a  lost  note.     Stephenson 

Ala.  622.  V.  Roper,  5  Ala.  182. 

]>ato  Alleged  in  AltematiTe.  —  A  dec-  Attaohing  a  Copy.  —  In  Indiana  it  is 

laration  describing  a  promissory  note  unnecessary,  it  would  seem,  to  attach 

as  bearing  date  and  payable  some  time  a  copy  of    the  instrument  sued    on. 

daring  the  last  of  the  month  of  Octo-  Cleveland    v.    Roberts,    14    Ind.   511; 

ber,  or  about  the  first  of  the  month  of  Clark  v.  Trueblood,  16  Ind.  App.  98. 

November,  1838,  is  bad  on  demurrer,  SfTeot  of  Attaohing  Ck>py.  —  In  Cun- 
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it  necessary  to  allege  destruction  *  or  mutilation.*     At  any  rate, 

an  averment    of   the  manner  in  which  the  instrument  was  lost 
is  unnecessary,*  nor  is  an  averment  of  search  •  necessary.*     An 

allegation   that   the   instrument  sued   on   is   lost   excuses   pro- 
fert.* 

c.  Tendering  Indemnity.  —  indemnity  Kaed  Not  bo  Tonderoa.  —  By 

the  weight  of  authority  indemnity  need  not  be  tendered  in  the 
plaintiff's  bill  or  petition.* 

GiTon  at  Trial.  —  It  has  been  held  that  when  indemnity  is  neces- 
sary in  an  action  on  a  lost  instrument,  it  may  be  given  at  the  trial^ 

ningham  v,  Hofif,  Ii8  Ind.  263,  it  was  Massachusetts, — Schmidt  v.  People's 
held  that  where  a  copy  of  a  destroyed  Nat.  Bank,  153  Mass.  550. 
note  sued  on  was  filed  with  the  com-  Missouri,  —  Aylor  v,  McMunigal,  66 
plaint  as  an  exhibit,  no  allegations  in  Mo.  App.  657;  £ans  v.  Exchange 
regard  to  the  destruction  of  the  note  Bank,  79  Mo.  182;  Santer  v.  Lever- 
were  necessary.  idge,  103  Mo.  615. 

1.  Bast  mot  ion.  —  Duckwall       v.  New  York.  —  Tacks  v.  Darrin,  3  E. 
Weaver,  2  Ohio  13,  in  which  case  it  D.  Smith  (N.  Y.)  557;    Brookman   9. 
was  held  that  a   partially    destroyed  Metcalf,  4  Robt.  (N.  Y.)  568. 
note  may  be  declared  on  as  being  en-  North  Carolina,  —  Chancy  v.   Bald- 
tire,  win,  I  Jones  L.  (N.  Car.)  78. 

8.  Duckwall  v.  Weaver,  2  Ohio  13;  Pennsylvania,  —  Bisbing  v.  Graham, 

Cutts  V,  U.  S.,  I  Gall.  (U.  S.)  69.  14  Pa.  St.  14;  West  Philadelphia  NaL 

Bemoval  of  Seals  from  Dead.  —  A  deed  Bank  v.  Field,  143  Pa.  St.  473;  Reisin- 

is  not  avoided  by  the  seals  being  torn  ger  v.  Magee,  158  Pa.  St.  280. 

oflf  fraudulently  or  innocently  by  the  Tennessee,  —  Lowry     v.    Medlin,    6 

obligor,  but  may  be  declared  on  as  a  Humph.  (Tenn.)  450. 

substantial   deed.     Cutts   v.    U.   S.,    i  Texas,  —  Wiedenfeld   v,    Gallagher, 

GaU.  (U.  S.)  69.  (Tex.  Civ.  App.   1895)  32  S.  W.  Rep. 

8.  Thomas  v,  McCormick,  i  N.  Mex.  248. 

369.  West  Virginia,  —  Exchange  Bank  ». 

For  allegations  held  to  be  equivalent  Morrall,  16  W.  Va.  546. 

to  an  averment  of  the  loss  of  a  note,  see  Contra.  —  Ross   v.   Wright,   12   Ga. 

Butler  V.  Anderson,  27  Ind.  117.  507;  Smith  v.  Walker,  Smed.  &  M.  Ch. 

4.  Clark  v.  Trueblood,  16  Ind.  App.  (Miss.)  432. 

98.  Indemnity  lEay  Bo  Tendered.  —  In  Ex- 

5.  People  V,  Pace,  57  111.  App.  674;  change  Bank  v.  Morrall,  16  W.  Va. 
Swatts  V.  Bowen,  141  Ind.  322;  Read  546,  it  was  said  to  be  the  better  practice 
V,  Brookman,  3  T.  R.  151.  to  tender  indemnity  in  bill,  but  it  was 

Exonse  for  Not  Making  Frofert.  —  It  is  held  not  to  be  absolutely  necessary, 

incumbent  on  the  plaintiff  in  all  cases  Alleging    that    Indemnity    Has   Been 

where  a  deed  or  other  specialty  is  lost,  Oiven.  —  In  a  suit  on  a  lost  instrument 

or  has  got  into  the  hands  of  the  adverse  the  complaint  need  not  allege  having 

party,  to  set  it  forth  as  a  reason  why  a  given  a  bond,  though  such  a  bond  is 

profert  could  not  be  made  of  it  to  the  necessary   before    recovery.     Eans    v, 

court.     Kelley  v,  Riggs,  2  Root  (Conn.)  Exchange  Bank,  79  Mo.  182. 

128.  Tender  in  the  Bill.  —  Where  a  bill  is 

In  Powers  v.  Ware,  2  Pick.  (Mass.)  filed  to  recover  the  amount  of  a  lost 

451,  where  a  master  cut  out  the  signa-  note,  it  is  not  necessary  to  have  tend- 

ture  from  an  indenture  by  permission  ered   indemnity   before    the    bill    was 

of  only  one  of  the  selectmen,  it  was  filed,  or  to  the  parties  themselves;  that 

held  that  the  instrument  should  be  de-  it  is  offered  by  the  bill  is  sufficient, 

clared  on  as  a  deed  with  a  profert,  but  Smith    v.  Walker,   Smed.  &    M.   Ch. 

that  the  facts  should  be  stated  as  an  (Miss.)  432. 

excuse  for  not  making  a  profert.  7.  Randolph  v,  Harris.  28  Cal.   562; 

6.  California,  —  Randolph  v,  Harris,  Eans  v.  Exchange  Bank.  79  Mo.  182, 
a8  Cal.  562.  (under  a  statute);  Jacks  v.  Darrin,  3  E. 

Louisiana,  —  Polhamius  t/.  New  Or-  D.  Smith   (N.   Y.)  557;    Brookman  »• 

leans,  18  La.  Ann.  234.  Metcalf,  4  Robt.  (N.  Y.)  568. 
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or  before  judgment.^ 

Th«  JndgoMiit  Iby  B«  Kada  Conditional,  according  to  some  cases,  upon 
the  giving  of  a  proper  indemnity.*  It  has  also  been  held  that 
indemnity  might  be  given  after  judgment,'  and  in  a  number  of 
cases  it  has  been  held  that  execution  would  not  issue  until 
indemnity  had  been  given.* 

d.  Verification  AND  Affidavit  OF  Loss — vorifioation — Aia- 

davit  Filed  with  BilL  — In  a  suit  on  a  lost  bond  it  has  been  held  suffi- 
cient that  the  affidavit  filed  with  the  bill  was  made  a  part  thereof 
without  swearing  to  the  bill.* 

AiBdaTit  of  Loot  —  Froprietj  and  KeooMity  Of.  —  It  is  a  common  prac- 
tice for  the  plaintiff  in  an  action  to  recover  on  a  lost  instrument 
to  make  an  affidavit  of  loss  to  accompany  his  pleading,*  and  in 

Tondsr  at   TriaL  —  Under  the    New  where  suit  is  brought  on  a  lost  note. 

York  statute  respecting  lost  notes  and  Bisbing  v.  Graham,  14  Pa.  St.  14. 

bills  of  exchange,  a  party  is  entitled  to  Stay  of  Ezeoation  on  Appeal.  —  If  the 

recover  upon  a  lost  check,  upon  prov-  inferior  court  neglect  to  order  the  stay 

ing  the  contents  thereof  and  tendering  of  execution  required  by  the  code,  and 

a  bond  of  indemnity  at  the  trial,  al-  the  cause  be  removed,  for  any  cause, 

though  the  loss  occurred  subsequently  into    the  appellate  court,  that  court, 

to  the  commencement  of  the  action,  proceeding  to  render  such  judgment  as 

Jacks  V.  Darrin,  3  E.  D.  Smith  (N.  Y.)  the  inferior  court  should  have  done, 

557.  will  direct  the  stay  of  execution  till  the 

In  a  suit  under  the  Missouri  statute  bond    is    filed.     Lowry    v.    Medlin,  6 

upon  a  negotiable  instrument  alleged  Humph.  (Tenn.)  450. 

to  be  lost,  it  is  not  necessary  also  to  5.  Hunter  v,    Robinson,   5   W.  Va. 

allege   that  a  bond  of  indemnity  has  272. 

been  given;  such  bond  must  be  given  6.  In  the  following  cases  an  affidavit 

before  judgment  is  rendered  in    the  accompanied  the   plaintiff's  pleading, 

plaintiff's  favor,  but  this  may  be  done  and  there  was  no  question  as  to  its 

after  the  pleadings  are  filed  and  issues  propriety  or  necessity : 

Sined.     Eans   v.  Exchange  Bank,  79  Alabama,  —  Carlisle  v,  Davis,  7  Ala. 

o.  182.  42. 

1.  Schmidt  v.   People's  Nat.   Bank,  Illinois,  —  Dormady  v.  State  Bank,  3 

153  Mass.  550;   Sauter  v,   Leveridge,  111.  236. 

103  Mo.  615.  Indiana,  —  Cleveland  f .  Worrell.  13 

8.  Chancy  z^.  Baldwin,  I  Jones  L.  (N.  Ind.   545;    Cleveland    v,   Roberts,   14 

Car.)    78;    Wiedenfeld    v.   Gallagher,  Ind.  511. 

(Tex.  Civ.  App.   1895)  32  S.  W.  Rep.  Kentucky,  —  Hill  v.  Lackey,  9  Dana 

248;  Exchange  Bank  v,  Morrall,  16  W.  (Ky.)  82. 

Va.  546.  Louisiana,  —  Adams  v,  McCauley,  4 

8.  Aylor  v.  McMunigal,  66  Mo.  App.  Rob.  (La.)  184;   Tuttle  v,  Burroughes« 

657.  9  La.  Ann.  494;  Flower  v,  O'Conner,  7 

4.  Polhamius  v.   New    Orleans,    18  La.  206. 

La.  Ann.  234;  Reisinger  e^.  Magee,  158  Massachusetts, — Almy    v.    Reed,    la 

Pa.  St.  280;  Bisbing  v,  Graham,  14  Pa.  Cush.  (Mass.)  421. 

St.  14;  West  Philadelphia  Nat.  Bank  v,  Mississippi.  —  Davis     v.     Black,     5 

Field.  143  Pa.  St.  473;  Lowry  v,  Med-  Smed.  &  M.  (Miss.)  226. 

lin.  6  Humph.  (Tenn.)  450.  North  Carolina, — Grant  v,  Reid,  I 

Indemnity  Bofosre  Einoation.  —Where  Jones  L.  (N.  Car.)  512;    Fisher  v.  Car- 

a  note  is  lost  after  the  'commencement  roll,  6  Ired.  Eq.  (N.  Car.)  485;    McRae 

of  a  suit  upon  it,  it  is  not  necessary  for  v,  Morrison.  13  Ired.  L.  (N.  Car.)  46. 

the  plaintiff  to  offer  indemnity  in  order  Rhode  Island.  — Abom  v,  Bosworth, 

to  obtain  a  judgment:  but  he  will  be  i  R.  I.  401. 

restrained  from  issuing  his  execution  Tennessee,  —  Powers  v,  Fitzhugh,  10 

unless  proper  indemnity  is  given.     And  Humph.  (Tenn.)  415;  Carter  f.  Vaulx, 

the  rule  would  seem  to  be  the  same  2  Swan  (Tenn.)  639. 
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many  cases  it  is  held  that  such  an  affidavit  is  necessary.^ 

In  Equity.  —  In   some  cases  the  affidavit  is  necessary   to   g^ive 
jurisdiction  to  a  court  of  equity.* 


Wtst  Virginia,  —  Hunter  v,  Robin- 
son, 5  W.  Va.  272. 

England,  —  Renison  v.  Ashley,  a 
Ves.  Jr.  461. 

1.  Alabama,  —  Evans  v.  Boiling,  5 
Ala.  551;  Bell  v.  Moore,  9  Ala.  823; 
Hooe  V,  Harrison,  11  Ala.  499;  Branch 


England,  —  Walmslcy  v,  Chi/d,  X 
Ves.  341 ;  Dormer  v,  Fortescue,  3  Atk. 
132;  Exp,  Robins,  i  Dca.  587;  Anony- 
mous, I  vern.  59;  Anonymous,  i  Vern. 
180;  Godfrey  v.  Turner,  i  Vern.  247. 

Bills  Drawn  in  Bets,  —  A  suit  cannot 
be  maintained  at  law  on  a  lost  bill  of 


Bank  v.  Tillman,  12  Ala.  214;  Posey  v,    exchange,  indorsed  in  blank,  whether 


Decatur  Bank,  12  Ala.  802;  Owen  v. 
Paul,  16  Ala.  130;  O'Bannon  v,  Myers, 
36  Ala.  551.  But  see  Mobile  Bank  v, 
Williams,  13  Ala.  544;  Glassell  v. 
Mason,  32  Ala.  719.     In  Robinson  v. 


lost  before  or  after  its  maturity,  unless 
an  affidavit  of  the  loss  be  made  before 
suit  is  brought,  as  required  by  the  Ala- 
bama Act  of  1828.  Nor  is  the  case  va- 
ried by  the  fact  that  the  bill  was  drawn 


Curry,  6  Ala.  842,  an  affidavit  was  held  in  sets,  consisting  of  first  and  second, 
unnecessary  where  the  defendant  was  and  that  the  first  only,  on  which  protest 
wrongfully  in  possession  of  the  instru-    was  made,  is  lost,  and  the  second  is 


ment  m  suit. 

Georgia.  —  Banks   v,  Dixon,  24  Ga. 

483. 

Illinois,  —  Palmer  v,  Logan,  4  111.  56. 

Indiana.  —  Pennington  v.  Governor, 

I    Blackf.    (Ind.)    78.      Contra,    under 


produced  at  the  trial.     Posey  v.  Deca- 
tur Bank,  12  Ala.  802. 

Before  Whom  Made.  —  The  affidavit 
must  be  made  before  the  clerk  of  the 
court,  or  before  the  court,  where  the 
suit    is    commenced    or     is    pending. 


code  procedure,   Blasingame  v.  Bias-  Baker  v.   Grigsby,   7    Heisk.    (Tenn,) 

ingame,   24  Ind.    86;    Clark   v.  True-  627. 

blood,  16  Ind.  App.  98.  Affidavit  Hot  Keoesiary.  —  When  an 

Kentucky.  —  Peart  v.  Taylor,  2  Bibb  action   is  brought  on  a   bond  or  note 

(^y*)    556;     Hill   V,   Lackey,   9   Dana  alleged   to  be   lost  or   destroyed,   the 

(Ky.)  81.  plaintiff  is   not    bound    to   make    the 

Massachusetts.  —  Foster  v.  Mackay,  7  statutory  affidavit  of  the  "  loss  and  de- 
Met.  (Mass.)  531:  Davis  v.  Spooner,  3  struction,  and  the  contents  thereof,  and 
Pick.  (Mass.)  286;  Campbell  v,  Shel-  that  the  same  has  not  been  paid  or 
don,  13  Pick.  (Mass.)  8.  otherwise    discharged,"    though     the 

Mississippi,  —  Smith       v.       Walker,  affidavit,  if  made,  shifts  the  burden  of 

Smed.  &  M.  Ch.  (Miss.)  432.  proof.     Glassell  z/.  Mason,  32  Ala.  719. 

Missouri.  —  Harryman  v,  Robertson,  In  Aisnmpsit.  —  A  recovery  may  be 

3  Mo.  449.     The  affidavit  required  by  had    of    a  bank,    upon    the    common 

statute  is  not  necessary  when  the  note  counts  in  assumpsit,  for  the  value  of 

in  suit  is  lost  after  an  appeal  has  been  notes  of  the  bank,  proved  to  have  been 

taken.     Hosea  v.  Cross,  to  Mo.  173.  destroyed,  without  an  affidavit  of  the 

New  York,  —  Livingston    v.   Living-  loss  previous  to  the  institution  of  the 

ston,  4  Johns.  Ch.  (N.  Y.)  294.  suit.     Mobile   Bank    v.    Williams,    13 

Tennessee.  —  Carter  v.  Vaulx,  2  Swan  Ala.  544. 

(Tenn.)639;  Cheek  v.  James,  2  Heisk.  8.  O'Bannon  v,  Myers,  36  Ala.  551; 

(Tenn.)    170;     Murlock    v.    Brown,   7  Peart  v,   Taylor,   2   Bibb    (Ky.)    556; 


Humph.  (Tenn.)  61;  Baker  ?/.  Grigsby, 
7  Heisk.  (Tenn.)  627;  Rhea  v.  Mc- 
Corkle,  11  Heisk.  (Tenn.)  415. 

Texas,  —  Bateman  v,  Bateman,  21 
Tex.  432;    Withee  v.  Fearing,  23  Tex. 

503. 

Vermont.  —  Hopkins   v,   Adams,   20 

Vt.  407. 

Virginia,  —  Thornton  v.  Stewart,  7 
Leigh  (Va.)  128. 

West  Virginia,  —  Lyttle  v,  Cozad,  21 
W.  Va.  183. 

UniUd  States,  —  Findlay  v,  Hinde,  i 
Pet.  (U.  S.)  241. 


Livingston  v,  Livingston,  4  Johns.  Ch. 
(N.  Y.)  294:  Dormer  v,  Fortescue,  3 
Atk.  132. 

Contra.  —  According  to  the  practice 
in  courts  of  equity  in  Virginia,  it 
seems  that  a  bill  to  set  up  a  H>st  bond 
need  not  be  supported  by  the  plain- 
tiff's affidavit.  Cabell  v,  Megginson,  6 
Munf.  (Va.)  202. 

If  Boliof,  u  WoU  u  IMiooTory,  be 
founded  on  the  fact  of  a  lost  deed, 
there  must  be  an  affidavit  of  the  loss. 
Livingston  v,  Livingston,  4  Johns.  Ch. 
(N.  Y.)  294. 
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Bfoitj  Juiidietioii  Independent  of  Lou.  —  No  affidavit  need  be  made 
in  a  suit  in  equity  on  a  lost  instrument  where  equity  would  have 
jurisdiction  though  the  instrument  had  not  been  lost.^ 

BlU  to  UieoTory  Only.  —  No  affidavit  is  necessary  when  a  bill  in 
equity  is  brought  for  discovery  only  of  a  lost  instrument,  and  not 
for  relief.* 

Foondfttion  to  Beeondary  STidonoo.  —  In  some  cases  the  making 
of  an  affidavit  of  loss  is  held  to  be  necessary  only  to  enable 
the  plaintiff  to  introduce  secondary  evidence  of  the  contents 
of  the  lost  instrument,'  or  to  introduce  a  certified  copy  of  the 
lost  instrument.* 

Afldnyit  Waiyed.  —  Where  an  affidavit  of  loss  would  otherwise  be 
necessary,  it  may,  of  course,  be  waived  by  the  opposite  party.* 

At  What  Time  Filed.  —  The  affidavit  may,  it  would  seem,  be  filed 
at  any  time  before  trial.* 

Who  to  lUke.  —  The  affidavit  of  loss  must  be  made  by  some 
one   knowing   the    facts,^   but    it    need   not   be   made   by   the 

\,  Alabama, —  O^Bannon  v.  Myers,  36  8.  Graham   v,    Hackwith,    i   A.    K. 

Ala.  551.  Marsh.  (Ky.)  424;    Watson  v,  Blymer 

Arkansas,  —  Allen  v.  Smith,  29  Ark.  Mfg.  Co.,  66  Tex.  558. 

74.  Seoondary  Evidenee  —  Heoeeiity  of  AilL- 

Illinois.  —  Purviance  v.  Holt,  3  111.  davit.  —  In  a  suit  in  chancery  on  a  lost 

394.  writing  it  is  generally   necessary   for 

Kentucky.  —  Peart  v,  Taylor,  2  Bibb  complainant  to  make  affidavit  of  the 

(Ky.)  556.  fact  of  the  loss,  to  authorize  the  intro- 

Massachnsetts,  —  Campbell    v.    Shel-  d action  of  secondary  evidence  of  the 

don,  13  Pick.  (Mass.)  8.  contents    of    the    writing,   Calvert    v. 

Vermont.  —  Adams  v,  Edmunds,  55  Nichols,  8  B.  Mon.  (Ky.)  268:  yet  if  the 

Vt.  352.  fact  be  otherwise  clearly  proved,  such 

West  Virginia,  —  Lyttle  v,  Cozad,  21  affidavit  may  be  dispensed  with.     Gra- 

W.  Va.  183;    Moore  v.  Smith,  26  W.  ham    v,   Hackwith,    i   A.    K.    Marsh. 

Va.  379.  (Ky.)  424. 

Fraud  or  Trust.  —  In  order  to  sustain  4.  Blanton  v.  Ray,  66  Tex.  61. 

a  bill  in  equity  for  discovery  and  relief ,  5.  Findlay  z/.  Hinde,  i   Pet.  (U.  S.) 

where  the  loss  of  a  deed  is  relied  on  as  241;     Union     Bank     v,    Osborne,     6 

the  sole  ground  of  chancery  jurisdic-  Humph.  (Tenn.)  318,  in  which  case  the 

tion,   the    plaintiff,   according,  to  the  defendant  went  to  trial  on  the  merits 

English  chancery  practice,  must  file  an  without  objecting  to  the  want  of  an 

affidavit  of  the  loss;  but  this  rule  can-  affidavit. 

not  extend   to   a  case    where    fraud,  6.  Thornton  v.  Stewart,  7  Leigh  (Va.) 

trust,  or  other  known  ground  of  chan-  128;  Lyttle  v,  Cozad,  21  W.  Va.  183. 

eery  jurisdiction  is   relied   on,  and  a  7.  Banks    v,    Dixon,    24    Ga.    483; 

deed  is  sought  to  be  disclosed,  by  the  Cheek  v,  fames,  2  Heisk.  (Tenn.)  170; 

answer  of  the  defendant;  and  as  the  Carter  v.  Vaulx,  2  Swan  (Tenn.)  639. 

Supreme  Court  of  Massachusetts  is  not  Age   of   Ai&aat.  —  The    affidavit    of 

vested  with  equity  jurisdiction  in  cases  loss  of  bond  must  be  made  by  a  person 

of  lost  deeds,  independently  of  some  having  knowledge  of  the   facts.      An 

other  ground  of  equity  jurisdiction,  the  affidavit  made  by  a  person  who,  on  ac- 

rule  requiring  an  affidavit  is  not  ap-  count  of  his  tender  years,  could  have 

plicable  there.     Campbell  v,  Sheldon,  had  no  knowledge  of  its  execution  is 

13  Pick.  (Mass.)  8.  bad.     The  contents  of  a  lost  apprentice 

8.  Godfrey  v.  Turner,  i  Vem.  247;  bond  cannot  be  proved  by  a  chairman 

Dormer     v,    Fortescue,    3    Atk.    132;  of  the  County  Court  stating  that  he 

Anonymous,    i    Vern.    180.     But    see  does  not  recollect  much  about  the  mat- 

contra^  Anonymous,   i  Vem.  59.     See  ter,  and  arriving  at  the  contents  from 

also  the  article  Discovery,  vol.  6,  p.  the  usual  form  in  such  cases.    Cheek 

771.  V.  James,  2  Heisk.  (Tenn.)  170. 
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plaintiff  or  complainant.* 

Form  and  Contents  of  Affidayit.  —  Ko  Partlealar  Fonn  is  prescribed  for 
the  affidavit  of  loss.  It  has  been  held  that  it  may  be  made  in  the 
body  of  the  plaintiff's  pleading  or  upon  a  separate  paper.* 

LoM  of  the  InBtnunent.  —  The  affidavit  must  contain  an  averment 
of  the  loss  of  the  instrument  sued  upon,'  and  it  has  been  held 
that  the  facts  about  the  loss  and  search  for  the  lost  instrument 
should  be  set  out  in  detail.* 

Additional  and  Amended  Affidavit.  —  Where  the  affidavit  of  loss  of  an 
instrument  sued  on  is  defective  for  want  of  sufficient  fulness,  the 
party  making  it  is  not  precluded  from  making  an  additional 
affidavit.* 

4.  Answer.  — The  Same  Coniideratione  Apply  to  an  answer  in  an  action 
on  a  lost  instrument  as  when  the  instrument  is  not  lost.* 

A  Traverse  of  the  allegation  that  the  instrument  is  lost  is  neces- 

1.  Banks  v,  Dixon,  24  Ga.  483;  Fos-  tion  of  the  notes,  that  the  same  were 

ter  V.    Mackay,   7    Met.   (Mass.)  531;  unpaid    and    not  discharged  and  had 

Wilhee  v.  Fearing,  23  Tex.  503.  been  lost  or  destroyed  without  the  con- 

An  Agent  or  Attorney  into  whose  pos-  sent  or  knowledge  of  the  plaintiff,  that 

session  the  instrument  came,  and  by  he  was  unable  to  find  or  obtain  them 

whom  it  was  lost  or  mislaid,  may  make  so  as  to  produce  them  on  the  trial,  and 

the  affidavit  to  accompany  the  declara-  that  he,    the   plaintiff,    had    been    in- 

tion.     Carter  v,  Vaulx,  2  Swan  (Tenn.)  formed    and  believed    that    the    said 

639.  notes  had  been  fraudulently  obtained 

8.  Evans  v.  Boiling,  5  Ala.  551.     See  by  the  defendant,  and  were  then  in  his 

also  the  article  Affidavits,  vol.  I,  p.  309.  possession,  or  had  been  destroyed  by 

Waiver  of  Defeoti. — A  plea  by  the  de-  him.     It  was  held  that  the  affidavit  was 

fendant  to  the  merits  waives  any  ob-  insufficient  in  not  showing  with  suffi- 

jection^  to  the  form  and  sufficiency  of  cient  certainty  whether  the  notes  were 

the  affidavit  of  loss.     Lowry.  v.  Medlin,  in  the  hands  of  the  defendant,  or  de- 

6  Humph.  (Tenn.)  450.  stroyed,  and  in  not  stating  with  what 

8.  Bell  V.  Moore,  9  Ala.  823;  Hooe  v.  diligence  search   had   been   made  for 

Harrison,  1 1  Ala.  499;  Owen  v.  Paul,  the  same.     In  the  same  case  the  plain* 

16  Ala.  130;  Davis  v.  Spoon er,  3  Pick,  tiff  subsequently  filed  another  affidavit, 

(Mass.)  286;  Harryman  v.  Robertson,  stating  that  the  notes  were  lost  and  de- 

3  Mo.  449.  stroyed,  and  that  neither  of  them  was 

LoM  by  Aooident.  —  The  statute  re-  in  the  possession  or  power  of  the  plain- 
quiring  affidavits  to  be  made  upon  lost  tiff,  but  the  same  were  out  of  his  pos- 
notes  does  not  require  the  words  *' by  session,  and  he  had  no  knowledge  of 
accident  **  to  be  used.  The  word  their  existence  except  the  statements 
*'  lost "  is  sufficient.  Harryman  v,  of  the  defendant,  but  believed  they 
Robertson,  3  Mo.  449.  were  destroyed.     It  was  held  that  this 

Alabama  Statute.  —  When  a  declara-  affidavit  was  also  insufficient.     Palmer 

tion  on  a  note  states  its  loss,  it  must,  v.  Logan,  4  111.  56. 

under  the  Alabama  Act  of  1824.  be  ac-  S.  Bateman  v,  Bateman,  21  Tex.  432, 

companied  with  an  affidavit  that  the  16  Tex.   541;    Murlock    v.   Brown,   7 

statement  of  the  loss  is  true,  and  the  Humph.  (Tenn.)  61. 

omission  of  the  affidavit  is  available  on  Affidavit  of  Ko  Tranifbr.  —  Murlock  r. 

demurrer  to  the  declaration.     Bell  v.  Brown,  7  Humph.  (Tenn.)  61,  was  a 

Moore,  9  Ala.  823.  case  under  a  statute  providing  that  in 

4.  Palmer  v,  Logan,  4  111.  56;  Hill  v,  an  action  at  law  on  a  lost  instrument 

Lackey,  9  Dana  (Ky.)  81;  Bateman  v.  the  declaration  must  be  accompanied 

Bateman,  21  Tex.  432;  Ex  p.  Robins,  i  by  an  affidavit  that  it  had  not  been  sold 

Dea.  587.  or  transferred,  and  it  was  held  that  a 

Detailed  Statements  as  to  Lom.  —  In  an  defective  affidavit  might  be  amended, 

action  upon  lost  notes,  the  preliminary  6.  Castro  v,  Wetmore,   16  Cal.  379; 

affidavit  of  the  loss  stated  the  execu-  Prescott  v,  Johnson,  8  Fla.  391 ;  Diven 
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sary  to  entitle  a  defendant  to  oyer  ^  or  to  prevent  the  introduction 
of  secondary  evidence  of  the  contents  of  the  instrument  alleged 
to  be  lost.* 

What  Answer  May  Contain.  —  The  defendant,  by  way  of  answer,  may 
deny  the  allegation  of  loss,*  or  deny  the  correctness  of  the  copy 
set  out  by  the  plaintiff,*  or  deny  the  plaintiff's  title.* 

Demand  of  Indemnity.  —  The  defendant  need  not  demand  indemnity 
in  his  answer  when  it  has  not  been  offered  to  him,  in  order  that 
he  may  take  advantage  of  a  failure  to  give  such  indemnity.* 

Admieeioni.  —  The  plea  of  failure  of  consideration  admits  the  exe- 
cution of  the  instrument  sued  on ;  "^  and  a  plea  of  illegality  of 
consideration  has  been  held  to  admit  the  destruction  of  the  instru*- 
ment.®  So  a  plea  of  set-off  has  been  held  to  admit  the  existence, 
assignment,  and  loss  of  the  note  sued  on.* 

Answer  Setting  17p  Loss.  —  An  answer  setting  up  the  loss  before 
maturity  of  an  instrument  on  which  the  suit  was  brought  has 
been  held  good  in  an  action  on  the  original  consideration.^* 

5.  Demurrer — For  Want  of  Affidavit.  —  In  some  cases  it  has  been 
held  that  the  plaintiff's  failure  to  file  an  affidavit  of  loss  might  be 
taken  advantage  of  by  demurrer.** 

The  Buffleieney  of  tlie  Declaration  and  of  the  affidavit  may  be  tested 
by  demurrer.** 

6.  Keplioation  —  Denial  of  Loss  of  Instnunent.  —  Where  the  defend' 
ant  in  his  answer  sets  up  the  loss  of  the  instrument  sued  on  as  a 
defense  to  the  action,  a  replication  that  the  plaintiff  did  not  lose 

V,  Spicer,  i   Kan.  103;  Mays  v.  Foster,  4.  Laubach  v.   Meyers,    147  Pa.   St. 

26  Kan.  518.  447. 

Answw  —  Inmiaterial  Issne.  —  Where,  S.  Burton  v.  Dees,  4  Yerg.  (Tenn.)  4^ 

in  an  action  on  a  lost  note,  a  verified  6.  Desmond  v.  Rice,  i   Hilt.  (N.  Y.)i 

complaint  alleges  that  on  a  particular  530. 

day  the  note  in  question  was  made  by  7.  Hawkins  v,  Stevenson,  Dall.  (Tex.) 

the  defendant    and    delivered    to  the  558;     Scherer     v,    Upton,     31     Tex. 

plaintiff,  an  answer  denying  the  mak-  617. 

ing  and  delivery  of  the  note  on  the  day  8.  Boston  Lead  Co.  v,  McGuirk,  15 

mentioned  is  insufficient.     Such  denial  Gray  (Mass.)  87. 

does  not  reach  the  substantial  matter  9.  Willson  v.  Light,  4  Ark.  158. 

of  the  averment,  and  only  raises  an  im-  10.  Clay  v.  Crowe,  8  Exch.  295. 

material  issue  as  to  time.     Castro  v.  11.  Bell  t/.  Moore,  9  Ala.  823;  Findlay 

Wetmore,  16  Cal.  379.  v,  Hinde,  i  Pet.  (U.  S.)  241. 

Any  Betoise  may  be  made  in  a  suit  Bemedy  by  Motion.  —  But  in  Allen  v* 

upon  a  lost  note  esublished  under  the  Smith,  29  Ark.  74,  it  was  held  that  ob- 

statute  that  might  be  set  up  to  the  jection    to    the    want    of  an   affidavit 

original  note.     Prescott  v.  Johnson,  8  should   be    made    by    motion,    rather 

Fla,  391.  than  by  demurrer. 

1.  Kelley  v.   Riggs,   2  Root  (Conn.)  18.  Carter  v,  Vaulx,  2  Swan  (Tenn.) 

128;    Paddock    v.     Higgins,    2    Root  639. 

(Conn.)  317.    See  also  Branch  v,  Riley.  Alteration  of  Imtninient.  —  But  it  ha» 

I  Root  (Conn.)  542.  been  held  that  demurrer  would  not  lie 

%*  Fisher  v«  Carroll,  6  Ired.  Eq.  (N.  in  an  action  on  a  lost  instrument  upon 

Car.)  485.  the  ground  that  the  instrument  showed 

t.  Rand  v.  Rand,  4  N.  H.  267;  Sar-  upon  its  face  that  it  had  been  altered  in 

gent  V.  Steubenville,  etc.,  R.  Co.,  32  a  material  respect.     Williams  v.  Flighty 

Ohio  St.  449.  .  5  Beav.  41. 
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the ,  said   instrument    in   manner    and    form,   etc.,   is   s[ood  oa 
demurrer.*  ^ 

7.  Amendment  of  Pleadings.  —  tim  biu,  in  an  action  on  a  lost 
instrument,  may  be  amended.* 

LoM  of  liiBtniment  PendAiite  Lite.  —  Where  an  instrument  is  lost 
after  suit  is  begun  on  it,  the  declaration  need  not  be  amended  to 
show  the  loss.* 

8.  Varianoe  —  What  Constltiitet,  and  SfliMt  Of.  —  In  an  action  on  a 
lost  instrument  a  variance  between  the  allegations  and  the  proof 
has  the  same  fatal  effect  as  in  other  cases.^  But  an  allegation 
that  a  note  is  lost  is  supported  by  proof  that  it  was  destroyed  by 
fire.* 

IV.  SssTOKATioK  OF  JUDICIAL  RECORDS — 1.  Jnrisdiction  to 
Kestore  —  a.  Inherent  Jurisdiction  — By  the  common  Law  courts 
have  inherent  power  to  restore  their  lost  and  destroyed  records.* 

1.  Campbell  v,  McCrea,  ii  U.  C.  Q.  a  deed,  proof  that  the  instrument  was 

B.  93.  in  fact  a  will  shows  a  fatal  variance. 

8.  Lyttle  v,  Cozad,   21  W.   Va.   183;  MuUins    v.   Wall,    8    B.    Mon.    (Ky.) 

Mitchell  V,  Chancellor,  14  W.  Va.  22.  446. 

OmiMion  of  Keoettary  Party.  —  Where  Profert  Should  Hot  Be  Kade.  —  A  de- 

the  plaintiff  has  shown  a  right  to  relief  claration  av*erring  the  existence  of  a 

against  the  defendants  before  the  court,  bond,  and  making  profert  thereof,  is 

his  bill  ought  not  to  be  dismissed  be-  not  sustained  by   proof  a   lost   bond, 

cause  the  proper  relief  cannot  be  ex-  Chamberlain  v.  Sawyer,  19  Ohio  360. 

tended  to  him   in  consequence  of  his  S.  McGregory    z/.    McGregory,     T07 

omission  to  include  the  necessary  par-  Mass.  543. 

ties.     In  such  case  the  plaintiff  ought  Where  Due  Presentment  and  Demand 

to  have  leave  to  amend  his  bill.     Mitch-  are  alleged  it  may  be  shown  that  sach 

ell  V.  Chancellor,  14  W.  Va.  22.  presentment  and  demand  were  made  by 

Amendment  After  Trial.  —  In  Charnley  means  of  a  copy  of  the  lost  instrument. 

v.  Grundy,  25  Eng.  L.  &  £q.  318,  appli-  Hinsdale  v.  Miles,  5  Conn.  331. 

cation   by   the   defendant  for  leave  to  6.  Alabama,  —  Exp,  Simpson,  7  Ala. 

amend  by  pleading  the  loss  of  the  note  842;  Dozier  v,  Joyce,  8  Port.  (Ala.)  308; 

sued  on  was  refused,  but  it  was  inti-  McLendon  v,  Jones,  8  Ala.  298,  WiU 

mated  that  the  court  might  give  leave  Hams  v,   Powell,   9   Port.    (Ala.)  493: 

to  amend  after  the  trial.                         ,  Adkinson  v.  Keel,  25  Ala.  551;  Pruit  v. 

8.  Lester  v.  Governor,   12  Ala.  624;  Pruit,  43  Ala.  77. 

Jones  £'.  Robinson,  II  Ark.  504;  Hawk-  Florida.  —  Keen   v,   Jordan,    13  Fla. 

ins    V,    Stevenson,    Dall.    (^ex.)    558.  327;     Keen    v.    Jordan,    13   Fla.    335; 

Contra^  Chamberlain  v.  Sawyer,  19  Ohio  Pearce  v,  Thackeray,  13  Fla.  574. 

360.     But  in  Sargent  v,  Steuben ville,  Illinois.  —  Beveridge   v,  Chetlain,   i 

etc.,   R.   Co.,  32  Ohio  St.  449,  it  was  111.  App.  231;  Goetz  v.  Koehler,  20  111. 

held  that  an  allegation  of  loss  was  un-  App.  233.      Compare  Fisher  v.  Sievres, 

necessary.  65  111.  99;  Hartford  F.  Ins.  Co.  v.  Van- 

4.  Boylston  v,  Sherran,  31  Ala.  538;  duzor,  49  111.  489;  Blakemore  v.  WU- 

MuUins  V,  Wall,  8  B.   Mon.  (Ky.)445;  soQi  ^i  lil*  App.  454. 

Stickney  v.   Stickney,    21    N.    H.  61;  Iowa. — Gammon    v,     Knudson,    46 

Chamberlain  v.  Sawyer,  19  Ohio  360.  Iowa  455. 

To  Take  Advantage  of  Yarlanoe. —  In  Kentucky.  —  Com.  v.  Keger,  i  Duv. 

an  action  on  a  lost  instrument  the  de-  (Ky.)  240;  Fleece  v,  Goodrum,  i  Duv. 

fendant  may  take  advantage  of  a  vari-  (Ky.)  308;    Deshong  v.  Cain,   i   Duv. 

ance  between  the  instrument  declared  (Ky.)  309;    Haney  v.  McClure,  88  Ky. 

on  and  that  offered  in  evidence,  with-  146;  Bullock  v.  Com.,  96  Ky.  537. 

out  a  Fworn   plea   of   non  est  factum.  Louisiana.  —  Halphen    v,    Guilbeau, 

Boylston  v.  Sherran,  31  Ala.  538.  37  La.  Ann.  711. 

Will  Should  Hot  Be  Deeeribed  aa  Deed.  —  Mississippi,  —  Bowman  v,  McLangh^ 

Where  a  lost  instrument  is  relied  on  as  lin,  45  Miss.  490. 
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Ground  of  Jnriidiotion  Hot  Stated.  —  The  power  of  a  court  to  restore 
lost  or  destroyed  records  has  been  affirmed  in  many  cases  in 
which  it  does  not  appear  whether  the  jurisdiction  was  common 
law  or  statutory.* 

Missouri.  —  George  v.  Middough,  62  People,  34  111.  App.  481 ;  Cox  v.  Brack- 
Mo.  549.  ett,  41   111.   222;    Daniels  v.   Chicago 

New       Hampshire,  —  Mattocks      v.  Fifth  Nai.  Bank,  65  111.  409;  Groch  ». 

Bishop,    4    N.    H.    439;    Whitcher    v,  Stenger,  65  111.  481;  Long  v.  Sutter,  67 

Whitcher,  10  N.  H.  440;  Taylor  v.  Cob-  111.   185;    Clingman  v,  Hopkie,  78  111. 

leigh,  16  N.  H.  105.  152;     Curyea    v.    Berry,    84   111.   600; 

South  Carolina.  —  Dubois  f/.  Thomas,  Blake  v.  Miller,  118  111.  500;  Thomas 

14  S.  Car.  30.  V.  Chicago,  152  111.  292;    Llewellin  v. 

Tennessee.  —  Peircc  v.  State  Bank,  I  Dingee,  165  111.  26,  64  111.  App.  563. 

Swan  (Tenn.)  265;    Lane  r.  Jones,   2  Iowa.  —  Tomlinson    v.    Funston,    i 

Coldw.  (Tenn.)  318;  State  2^.  Harrison,  Greene  (Iowa)  544;  Kanke  v.  Herrum, 

10  Yerg.  (Tenn.)  542;  Hale  v.  Hord,  1 1  48  Iowa  276;  McDonald  v.  Des  Moines 

Heisk.  (Tenn.)  232.  Valley  R.  Co.,  61  Iowa  192;  Sweet  t'. 

Texas.  —  Taylor  v.   Pridgen,  3  Tex.  Brown,  61  Iowa  669;  Morris  v.  Steele, 

App.  Civ.  Cas.,  §  92;  Johnson  v.  Skip-  62  Iowa  228. 

worth,  59  Tex.  473.  Kentucky.  —  Webb  v.  Bowman,  3  J. 

Juii^otion  Independent  of  Legislation.  J.  Marsh.  (Ky.)  73;    Oppenheimer  v, 

—  "The  power  of    supplying  a  new  Riley,  6    Bush  (Ky.)  120;   Suggett  v. 

record    when    the  original    has    been  State  Bank,  8  Dana  (Ky.)  201. 

lost  or  destroyed  is  one  which  pertains  Louisiana.  —  State  v.  Judge,  39  La. 

to  courts  of  record  of  general  jurisdic-  Ann.  225;  Snyder  v.  Copes,  5  La.  Ann. 

tion,  independent  of  legislation.     It  is  666;  Garland  v.  Roy,  18  La.  Ann.  605. 

an  inherent  power  in  such  courts,  and  Michigan.  —  Montgomery  v.  Henry, 

has  been  acted  upon  in  this  state  in  10  Mich.   19;    Lamb    v.   Hinman,   46 

Rhodes  v.  Moseley,  6  Fla.   12,  and  in  Mich.  112. 

Thackeray,  decided  at  January  term,  Minnesota.  —  Smith  v.  Valentine,  19 

1870.**     Keen  v.  Jordan,  13  Fla.  335.  Minn.  452. 

Copy  of  Writ.  —  The  court  may  per-  Mississippi.  —  Boyd  v.   Hawkins,  59 

mit  a  copy  of  a  writ  to  be  used  on  the  Miss.  325. 

trial  of  a  cause,  if  for  any  reason  the  Nebraska.  —  Feder    v.    Solomon,   34 

original  cannot  be  produced  at  the  time.  Neb.  313. 

Whitcher  v.  Whitcher,  10  N.  H.  440.  New  York.  — Jackson  v,  Hammond, 

Judgments. — For  cases  denying  power  i  Cai.  (N.  Y.)  496;  White  v.  Lovejoy, 

to  restore  lost  or  destroyed  judgments  3  Johns.  (N.  Y.)448. 

wtt  in/ra,  W .  2.  c  Judgments.  North   Carolina, — Greenlee  v.   Mc- 

1.  Alabama.  —  Glover   v.    Rainey,    2  Dowell,  4lred.  Eq.  (N.  Car.)  481;  Wal- 

Ala.  727;  Peddy  v.  Street,  87  Ala.  299.  ton  v.  McKesson,  64  N.  Car.  77. 

Arkansas. — Guess  v.  Amis,  54  Ark.  I.  Oregon.  — Corbitt  v,  Bauer,  10  Orc- 

CaUfornia.  —  Benedict  v.  Cozzens,  4  gon  340. 

Gal.  381;  People  z'.Cazalis,  27  Cal.  522;  Pennsylvania.  —  Clark    v.     Field,    i 

Bucknaan  v.  Whitney,  28  Cal.  555.  Miles  (Fa.)  244. 

Florida,  —  Rhodes  v.  Moseley,  6  Fla.  Texas.  —  Bender  v.  Lockett,  64  Tex. 

12.  566;  Ruby  V.  Von  Valkenberg,  72  Tex. 

Georgia,  —  Rushin  v.  Shields,  11  Ga.  459. 

636;  Allen  V,  Mutual  Loan,  etc.,  Co.,  Washington.  —  Mullen  v.  Mullen,  I 

86  Ga.  74:  Beall  v.  Blake,  13  Ga.  217;  Wash.  Ter.  192. 

Buchanan    v.   Beckham,  18   Ga.  527;  West  Virginia, — Stewart  v.  Stewart, 

High  V.  Candler,  (Ga.  1897)  28  S.  E.  40  W.  Va.  65. 

Rcp«  377;  Morris  v.  Ogle,  56  Ga.  592;  England.  —  Sanderson  v.  Walker,  i 

Smith  V,  Spencer,  63  Ga.  702;  Strange  Myl.  &  C.  359;  Ex.  p.  Raine,i9  Ves.  Jr. 

V,  Barrow,  65  Ga.  23;  Saffold  v.  Banks,  589. 

6^  Ga.  389;  Cleghorn  v.  Johnson,  69  Statntee  Deolaratory  of  Common  Law. -^ 

Ga.  369.  It  has  been  held  that  Texas  Rev.  Stat., 

HHnois.  —  Troy  v.  Reilley,  4  111.  259;  art.  1475,  4287,  are  cumulative  as  to  the 

McMnllen  v.  Graham,  6  111.  App.  239;  supplying  of  lost  judgments.     Hayden 

Smith  fir.  Trimble,  27  111.  152;  Long  v.  v,  Dnnaway,  9 Tex.  Civ.  App.  3x5. 
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b.  Statutory  Jurisdiction.  —  In  some  states  statutes  have 
been  enacted  expressly  conferring  this  power,  though  in  many 
4cases  they  merely  re-enact  the  common  law.^ 

Coneiirrent  BemediM.  —  Where  the  statutes  are  not  merely  declara- 
tory, both  the  common-law  and  the  statutory  remedies  may  co- 
jexist,*  since  the  statutes  do  not  take  away  any  inherent  power  of 
the  court  to  restore  its  lost  records.' 

c.  Chancery  Jurisdiction.  —  Lost  or  destroyed  records  of  a 
court  of  law  cannot  be  supplied  by  a  proceeding  in  a  court  of 
chancery,  since  the  power  to  restore  such  records  is  in  the  court 

Papers    Loit    Ponding    Action.  —  The  261;    Green  v.  Stevens,  2  Duv.  (Ky.) 

Tennessee  Act  of  1819,  c.  27,  now  Code,  420;  Bush  v.  Lisle,  86  Ky.  504.. 

tg  3901-3903,  authorizing    suits  to  be  Louisiana,  —  Halphen    v,  Guilbeau, 

rought  on   written   instruments    lost  37  La.  Ann.  711. 

before  the  action  is  begun,  has  no  ap-  Mississippi.  —  Welch    v.    Smith,    6$ 

plication  to  cases  where  the  pleadings,  Miss.  39s. 

records,  or  papers  filed  have  been  lost  Missouri,  —  George  v,  Middoug^h,  63 

after  the  action  has  been  commenced.  Mo.  549. 

Peirce  v.  State   Bank,  i  Swan  (Tenn.)  Nebraska.  —  Bays   v.   State,   6    Neb. 

265.  167:  Grimison  v.  Russell,  11  Neb.  469. 

1.  Alabama,  —  McLendon  v,  Jones,  8  North  Carolina,  —  Kello  v,  Maget,  I 

Ala.  298;  Donaldson  v.  Beard,  30  Ala.  Dev.   &  B.  L.  (N.  Car.)  414;  Hare  v, 

423;  Pruit  V,  Pruit,  43  Ala.  77;  Box  v,  HoUomon,   94   N.    Car.  14;  Vamer  v, 

Delk,  47  Ala.  729.  Johnston.  112  N.  Car.  570. 

Arkansas,  —  Garibaldi  v,  Carroll,  33  Oregon, — Wolf   v.    Smith,   6   Oregoa 

Ark.  568.  73. 

Florida,  —  Hart    v.    Smith,    17    Fla.  South  Carolina,  —  Dubois  v,  Thomas, 

767.  14  S.  Car.  30. 

Georgia, — Saunders  v.  Smith,  3  Ga.  Tennessee,  —  Bakerv.  McMinnville,  3 

121;  Phillips  e/.  Behn,  i9Ga.  298;  Tay-  Heisk.  (Tenn.)  117;    Lane  v,  Jones,  3 

lor  V,  Holland,  20  Ga.  11 ;  Eagle,  etc.,  Coldw.  (Tenn.)  318;  Mullins  v.  Aiken, 

Mfg.    Co.    V,   Bradford,    57   Ga.    249;  2  Heisk.  (Tenn.)  535;  Graves  v.  Keaton, 

Milner  v.  Akin,  58  Ga.  556;  i£tna  Ins.  3  Coldw.  (Tenn.)  12;  Faust  v,  Ex:hols,  4 

Co.  V,  Sparks,  62  Ga.   187;  Lowry  v,  Coldw.  (Tenn.)  397;  Bates  v.  Russell, 

Kichards,  62Ga.  370;  Torrent  v.  Suiter,  5  Sneed  (Tenn.)  222;  Hale  v.  Hord,  11 

^7  Ga.  32;  Central  R.  Co.  v.  Wolff,  74  Heisk.    (Tenn.)    232;     Halliburton    v, 

Oa.   665;    Ex  p,   Calhoun,  87  Ga.  359;  Jackson,  11  Lea  (Tenn.  )  471. 

Freeman  V.  Coleman.  88  Ga.  421;  which  Texas,  —  Phelan   v,   Wiley,    2    Tex. 

cases   were   decided   under    a    statute  App.    Civ.    Cas.,    §    735;    Hayden   v, 

authorizing    the    Superior    Courts    to  Dunaway,  9Tex.  Civ.  App.  315:  Martin 

establish  a  copy  of  a  lost  fi.  fa.     See  v.  White,  20   Tex.    174;    Craddock  v, 

also  the  article     Executions  Against  Scarborough,  54  Tex,  346;  State  v.  Ben- 

Property,  vol.  8,  p.  456,  note  7.  der,  68  Tex.  676. 

Illinois,  —  Blakemore   v.  Wilson,  61  Virginia,  —  Lyons  s'.  Gregory,  3  Hen. 

111.  App.  454;  De  Wolf  V,  Boswell,  65  &  M.  (Va.)  237, 

111.   App.  65;  Harlev  v,  Harlev,  67  111.  West  Virginia,  —  Stewart  t'.  Stewart, 

App.  138;  Vail  r.  Iglehart,  69  111.  332;  40  W.  Va.  65. 

Kehoe  v.  Rounds,  69  III.  351;  McCabe  8.  Blakemore  v.  Wilson,  61  III.  App. 

V,  Porter,  73  111.  244;  Harris  v,  Lester,  454;  Com.  v,  Keger,  i  Duv.  (Ky.)  240. 

:8oIll.  307;  Smithz'.  Stevens,  82  111.  554;  8.  Beveridge  v,  Chetlain,  i  111.  App. 

Russell  V,  Lillja,  90  111.  327;  Chicker-  231;  Gannon  v,  Knudson,  46  Iowa  455; 

tng  V,  Fullerton,90  111.  520;  Oberein  v,  Bullock  v.  Com.  96  Ky.  537;  Fleece  v. 

^ells,  163  111.  loi.  Goodrum,  i  Duv.  (Ky.)3o8;  Bowman 

Indiana,  —  Weaver     v,      Bryan,     2  v,  McLaughlin,  45  Miss.  490;  Dubois 

Blackf.  (Ind.)  172.  v.    Thomas,    14  S.   Car.   30;    Hale   v, 

Kentucky, — Com.  v,  Keger,  i   Duv.  Hord.  11  Heisk.  (Tenn.)  232;  Taylor  v. 

<'Ky.)  240;    Deshong  v,  Cain,   i   Duv.  Pridgen,  3  Tex.  App.  Civ.  Cas.,  §  92; 

^Ky.)309;  Farrow  v,  Orear,  2  Duv.  (Ky.)  Johnson  v,  Skipworth,  59  Tex.  473. 
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of  law  itself.*  But  where  jurisdiction  exists  in  equity  to  supply 
such  records  it  is  not  taken  away  bv  a  statute  authorizing  the 
court  of  law  to  make  the  restoration.* 

d.  What  Particular  Court  Has  Jurisdiction  —  court  Hav- 

JBg  Control  oTor  Socord.  —  A  lost  record  must  be  supplied  in  the  court 
in  which  the  action  is  pending,  when  the  record  is  lost,  and  not 
by  another  court  to  which  the  case  has  been  removed  or  appealed.* 

By  What  Judge.  —  A  lost  record  may  be  supplied  although  the 
presiding  judge  is  another  than  he  who  was  sitting  in  the  case 
originally.'* 

8.  What  Records  —  a.  In  General.  —  Under  the  power  to 
restore  lost  records,  restoration  has  been  made  of  lost  and 
destroyed  warrants,*  of  a  summons,*  of  process,'^  of  a  writ,®  of  an 

1.  Keen  v,  Jordan,  13  Fla.  327;  Where  an  appeal  has  been  taken  to 
Fisher  v.  Sievres,  65  111.  09;  Welch  v,  the  Supreme  Court,  and  the  transcript 
Smith,  65  Miss.  394;  Miller  v,  Rey-  cannot  be  made  out  by  reason  of  the 
nolds,  (Miss.  1888)  4  So.  Rep.  341.  loss  of  a  portion  of  the  records  of  the 

Boooid    of    Uniatiifled     Jndgmont.  —  case  from  the  files  of  the  court,  it  is 

Where   the   record  of    an    unsatisfied  the  duty  of  the  appellant  to  move  the 

judgment  is  destroyed,  chancery   will  court  below,  at  the  earliest  time  possi- 

not  entertain  jurisdiction  to  restore  to  ble,  to  supply  the  lost  papers  by  copies 

the  judgment  creditor  the  benefit  of  or  by  some  other  means  under  its  con- 

his  j  udgment,  for  the  reason  that  there  trol.     Buckman  v»  Whitney,   24  Cal. 

is  an  adequate  remedy  at  law,  by  mo-  267. 

tion,  in  the  court  in  which  the  judg-  Jvstloe's    Ck)iirt.  —  In    Washington    it 

ment    was    rendered,    to    supply    the  has  been  held  that  a  justice's  court  has 

record.     Fisher  v.  Sievres,  65  111.  99.  no    power   to  restore  its  lost  records 

To  the  same  effect  is  Keen  v,  Jordan,  after  an  appeal  has  been  taken  to  the 

13  Fla.  327.  District  Court,  and  that  an  application 

2.  Keen  v.  Jordan,  13  Fla.  334;  Hale  for  such  restoration  must  be  made  to 
V.  Hord,  II  Heisk.  (Tenn.)  232.  the  District  Court.    Mullen  z/.  Mullen,  i 

8.  California.  —  Buckman    v,    Whit-  Wash.  Ter.  192. 

ney,  24  Cal.  267.  4.  Box  v,  Delk,  47  Ala.  729;  Bush  v. 

Georgia^. —  High    v.    Candler,    (Ga.  Lisle,  86  Ky,  504;  Welch  v.  Smith,  65 

1897)  28  S.  E.  Rep.  377.  Miss.  394, 

Illinois.  -—  Smith  r.  Trimble,  27  111.  The  Season  for  the  Sulo.  —  The  fact 

153.  that  the  judge  who  tried  a  case  is  no 

Iowa,  —  Morris    v,   Steele,   62   Iowa  longer  on  the  bench  is  no  obstacle  to  a 

228;  Tomlinson  v,  Funston,  i  Greene  proceeding  to  restore  the  lost  records, 

(Iowa)  545.  since  the  result  of  the  proceeding  must 

Mississippi.  —  Miller     v.     Reynolds,  depend  upon  proof,  and  not  upon  the 

(Miss.  1888)  4  So.  Rep.  341.  memory    of    such    judge.      Welch    v. 

North     Carolina, — Walton    v.    Mc-  Smith,  65  Miss.  395* 

Kesson,  64  N.  Car.  77.  5.  Warrant  Agidnst  Bankrupt. —  Where 

Ortgon.  —  Wolf  v.  Smith,  6  Oregon  a  warrant  is  issued  against  a  bankrupt 

73;  Corbitt  V.  Bauer,  10  Oregon  340.  for  noncompliance  with  an  order  of  the 

Tennessee.  —  Graves    v,    Keaton,     3  court,  and  the  warrant  is  lost,  the  court 

Coldw.  (Tenn.)  8.  will  renew  the  warrant  or  grant  a  copy 

In  Trial,  Hot  Appellate,  Court.  —  Where  of  ic  as  a  matter  of  course.     Ex  p. 

portions  of  the  record  are  lost,  copies  Giles,  3  Dea.  &  Ch.  620. 

of  every  paper  and  pleading  requisite  6.  Smith    v.    Trimble,    27    111.    152; 

to  confer  jurisdiction  on  both  the  orig.  Long  v.   Sutler,   67   111.    185;    Vail  v. 

inal  and  the  appellate  tribunals  prop-  Iglehart,  69  III.  332. 

erly  to  hear  and  determine  the  cause  7.  Eagle,  etc.,  Mfg.  Co.  v.  Bradford, 

must    be    supplied    below.      Wolf    v.  57  Ga.  249;    Saffold  v.  Banks,  69  Ga. 

Smith,   6   Oregon   73;    Tomlinson    v.  289. 

Funston,   I  Greene  (Iowa)  544;  Buck-  8.  Kchoe    v.    Rounds,    69    111.   351; 

man  v.  Whitney,  24  Cal.  267.  Mattocks    v.    Bishop,    4    N.   H.  439; 
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assessment  roll,*  of  a  bill  of  exceptions,*  of  a  statement  on  motion 
for  a  new  trial,'  of  minutes  of  evidence  taken  in  open  court  in  a 
chancery  case,*  of  a  justice's  transcript,*  of  an  original  exhibit,* 
of  a  conimission  to  take  interrogatories,  '^  of  a  commission  of 
lunacy,®  of  bonds  and  recognizances,*  and  of  a  verdict.** 

b.  Pleadings  —  in  General.  —  There  may  be  a  restoration  of 
lost  or  destroyed  pleadings.** 

Whitcher  v,  Whitcher,  lo  N.  H.  440;  Illinois.  —  Beveridge  v,  Chetlain,  r 
Taylor  v,  Cobleigh,  16  N.  H.  105.  111.  App.  231;  Harlev  v,  Harlev,  67  111. 

Keoeesity  to  Sapply  Copy  ofWrlt— The  App.  138;  Blajce  v.  Miller,  118  111.  500, 
supplying  of  a  copy  of  the  declaration 
and  affidavit  in  an  action  of  replevin, 
without  a  copy  of  the  writ  and  return 
thereon,  is  insufficient.  Kehoe  v. 
Rounds,  69  III.  351. 

Writ  Heyer  Kled.  —  Where  a  writ 
which  has  never  been  put  on  file  is 
lost,  no  leave  to  file  a  new  writ  will  be 


Indiana,  —  Burkam  v.  McElfresh,  8S 
Ind.  223. 

Iowa.  —  Tomlinson  v,  Funston,  x 
Greene  (Iowa)  544;  Sweet  v.  Brown,  61 
Iowa  669. 

Mississippi.  —  Bowman  v.  McLauglu 
Itn,  45  Miss.  461. 

Missouri.  —  St.  Louis,  etc.,  R.  Co.  v. 


given  without  the  assent  of  the  defend-    HoUaday,  131  Mo.  440. 


ant.     Mattocks  v.  Bishop,  4  N.  H.  439. 

I.  Thomas  v.  Chicago,  152  111.  292. 
8.  High  V.  Candler,  (Ga.  1897)  28  S. 

E.  Rep.  377. 
8.  Buckman  v.  Whitney,  28  Cal.  555. 

4.  Lamb  v.  Hinman,  46  Mich.  112. 

5.  Clingman  v.  Hopkie,  78  111.  152. 

6.  Corbitt  v.  Bauer,  10  Oregon  340. 

7.  After  a  GommiMioxi  to  Take  Inter- 
rogatories has  been  issued,  executed, 
and  returned,  the  interrogatories  are 
office  papers,  and  if  lost  a  copy  may  be 
established  instanter.  Centra]  R.  Co. 
V.  Wolff,  74  Ga.  665. 

8.  Commiiwion  of  Liuaoy.  —  On  the 
accidental  loss  of  a  commission  of 
lunacy,  after  inquisition  found,  an 
order  issued  for  a  duplicate  commis- 
sion and  that  the  inquisition,  which 
was  recovered,  be  annexed  to  it.  Exp. 
Raine,  19  Ves.  Jr.  589. 

9.  California,  —  Braly  v.  Reese,  51 
Cal.  447. 

Georgia.  —  Taylor  v.  Holland,  20  Ga. 
II;  Smith  v.  Spencer,  63  Ga.  702. 
Kentucky.  —  Webb  v.  Bowman,  3  J. 

t  Marsh.  (Ky.)  70;  Farrow  v.  Orear,  2 
uv.  (Ky.)  262. 

Michigan.  —  Montgomery  v.  Henry, 
10  Mich.  19. 

Tennessee.  —  Bates  v.  Russell,  5 
Sneed  (Tenn.;  222. 

10.  Eagle,  etc.,  Mfg.  Co.  v.  Bradford, 
57  Ga  249;  Saffold  v.  Banks,  69  Ga.  289. 

II.  California. — Benedict  v.  Cozzens, 
4  Cal.  381 ;  People  v.  Cazalis.  27  Cal. 
522. 

Florida.  —  Keen  v.  Jordan,  13  Fla. 

335. 

Georgia.  ^  i£tna  Ins.  Co.  v.  Sparks, 

62  Ga«  187. 


Nebraska.  —  Feder    v.    Solomon,   34 
Neb.  313. 
Oregon.  —  Wolf  v.  Smith,  6  Ort^som. 

73. 

Tennessee.  —  Peirce  v.  State  Bank,  i 
Swan  (Tenn.)  265. 

TVjfOj.  —  State  v.  Bender,  68  Tex. 
676. 

West  Virginia.  —  Stewart  v.  Stew- 
art, 40  W.  Va.  65. 

A  Paper  Fumlihed  by  CouimI  to  the 
clerk  without  leave  of  court  as  a  sub- 
stitute for  lost  pleadings  is  no  part  of 
the  record.  Burkam  v.  McElfresh,  8ft 
Ind.  223. 

Sabitltate  Muft  Be  of  Seaie  Tenor.  — 
Upon  the  destruction  of  any  part  of  a 
record  or  of  the  process,  pleadings,  or 
orders  in  a  suit,  the  loss  may  be  sup- 
plied by  making  up  others  in  their 
stead,  provided  the  court  be  reasonably 
satisfied  that  the  proposed  substitute  is 
of  the  same  tenor.  Upon  that  ques* 
tion  the  court  where  the  suit  brought 
is  must  exercise  its  own  judgment. 
Harris  v.  M'Rae,  4  I  red.  L.  (N.  Car.) 
81;  Keen  v.  Jordan,  13  Fla.  335. 

By  Plaintiff  or  Defendant.  —  The  Cir- 
cuit Courts  possess  the  power  to  restore 
or  substitute  lost  pleadings  in  cases 
pending  and  undetermined,  and  to  pro- 
ceed to  trial  upon  the  pleadings  tfaae 
restored;  and  if  a  defendant  who  ie 
furnished  with  the  opportunity  to  sap- 
ply  his  own  pleadings  fails  or  refuses 
to  do  so,  the  court  may  permit  the 
plaintiff  to  do  it,  and  proceed  to  triaL 
and  the  defendant  in  such  case  shall 
not  be  heard  to  complain.  Bowman  «. 
McLaughlin,  45  Miss.  461. 

Original    Found  —  BiEBOt.  —  Where   a 
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TlM  FlaintUPs  Pleadings.  —  Thus  it  has  been  held  in  many  cases 
that  a  bill  in  equity,  or  petition,  or  declaration  in  an  action 
at  law/  may  be  restored. 

Sttaiduit's  Plaadingf.  —  Likewise  it  is  held  that  the  pleadings  of  a 
defendant  may  be  restored,  e.  g.,  an  answer  *  or  a  plea.* 

pleading  supposed  to  be  lost  is  supplied  waives  any  objection  to  the  manner  in 

by  a  copy  and  afterwards  the  original  which  the  bill  was  supplied  or  to  the 

is    found,   the   substitute    should,    on  authenticity  of  the  copy  thus  supplied, 

motion,    be   stricken    from    the    files.  Stewart  v,  Stewart,  40  W.  Va.  65. 

Sweet  V,  Brown,  61  Iowa  669.  Ho  Abatamont  of  the  Bait.  —  The  acci- 

1.  Alabama,  —  Glover    v,   Rainey,   2  dental   destruction   of  a  bill,  declara- 

Ala.  727.  tion,  or  petition  and  note,  after  service 

Georgia.  —  Beal  v,  Blake,  13  Ga.  of  process  upon  it,  will  not  necessarily 
317;  Strange  v,  Barrow,  65  Ga.  23;  abate  the  suit,  if  the  loss  can  be  sup- 
Allen  V.  Mutual  Loan,  etc.,  Co.,  86  plied.  A  substitute  may  be  prepared, 
Ga.  74.  and   the  court,  being  satisfied  of  the 

Illinois,  —  Groch  v,  Stenger,  65  111.  loss  of  the  original,  and  that  the  sub- 

481;    Daniels    v,   Chicago   Fifth    Nat.  stitute  is  of  the  same  import,  should 

Bank,  65  111.  409;    Russell  v,  Lillja,  90  permit  il   to  be  filed,  and  to  have  the 

111.  337;    Llewellin  v,  Dingee,  165  III.  same  effect.     If,    because  of  the  de- 

26.  struction  of  papers,  the  defendant  has 

Indiana,  —  Sharpe    v,    Dillman,    77  been   unable   to  ascertain  the  precise 

Ind.  280.  nature  of  the  suit,  he  is  entitled  to  a 

Kentucky,  —  Suggett  v.  State  Bank,  continuance.     Suggett  v.  State  Bank, 

8  Dana  (Ky.)  201.  8  Dana  (Ky.)  201. 

Nebraska. — Bays  v.  State,  C  Neb.  167.  2.  EstabliihmoiLt    by    Seeondary    EtI- 

Nortk    Carolina.  —  Greenlee   v,    Mc-  denoe.  —  **  If  the  answer  had  ever  been 

Dowell,  4  I  red.  E<j.  (N.  Car.)  481.  on  file  in  this  court,  and  was  lest  or 

Tennessee,  —  Peirce  v.  State  Bank,  i  destroyed,  we   would   not  hesitate   to 

Swan  (Tenn.)  265.  permit  a  copy  to  be  filed  as  a  substi- 

West  Virginia,  —  Stewart  v,  Stewart,  lute,  and  the  contents  of  such  lost  rec- 

40  W.  Va.  65.  ord   to  be    proved    by  affidavits  and 

England, — Sanderson  v.  Walker,  i  other  testimony."    Tomlinson  v.  Fun- 

Myl.  &  C.  359.  ston,  i  G/eene  (Iowa)  544. 

If  the  Ori^nal  Oomplaint  in  a  case  of  8.  Eagle,  etc.,  Mfg.  Co.  v,  Bradford, 

misdemeanor  appealed  to  the  District  57  Ga.  249;    SafiFold  v.  Banks,  69  Ga. 

Court  be  lost,  the  court  may  order  a  289;  Cox  v,  Brackett,  41  111.  222. 

new  complaint  to  be  substituted  cover-  An  Affldavlt  may  be  restored.     Ex  p, 

log  the  same  offense  as  shown  by  the  Simpson,  7  Ala.  842;    Morris  z'.  Ogle, 

jastice's  transcript.     Bays  v.  State,  6  56  Ga.  592;    Beveridge  v,  Chetlain,  i 

Neb.  167.  111.  App.  231. 

SflrtoratioB  of  BUI  Keoamry.  —  When  After  a  Connter-aflldayit  to  the  en- 
the  bill  in  a  chancery  cause  is  lost  or  forcement  of  a  mechanics'  lien  is  re- 
abstracted  from  the  files,  another  may  ceived  by  the  sheriff,  and  the  same, 
be  substituted,  but  if  this  is  not  done,  with  the  execution  and  levy  and  the 
no  decree  can  be  rendered  in  favor  of  order  directing  execution  to  issue,  are 
the  complainant,  but  the  suit  must  be  returned  by  him  to  the  clerk's  oflSce, 
dismissed.  Glover  v,  Rainey,  2  Ala.  all  these  papers  are  office  papers  of  the 
727.                                                             y  Superior  Court,  and  so  remain  until  the 

SnppleiiMBtal  BUI.  —  Where  the  sup-  trial  directed  by  statute  is  had  and 

plemental   bill    upon   which   a  decree  the  matter  is  finally  disposed  of.    Upon 

was  based  did  not  appear  in  the  record  their  loss  from  the  office,  that  court 

and  was  lost  before  decree  taken,  it  was  may,  at  any   time    ^hile   the  case  is 

held  a  fatal  error  to  proceed  to  a  decree  pending,  establisl<   a  copy  of  one  or 

before  supplying  the  lost  files.     Groch  more  of  them,  upon  motion.     Morris 

V.  Stenger,  65  111.  481.  v.  Ogle,  56  Ga.  592. 

WaiTW  ef  O^eottone.  —  In  a  chancery  The  FUes  and  Papers  in  a  suit  to  fore- 
cause  where  a  lost  bill  has  been  sup-  close  a  mortgage  may  be  restored, 
plied,  and  the  defendant  appears  and  Curyea  v.  Berry,  84  111.  600;  Chicker- 
files  his  answer  thereto,  he    thereby  ing  f.  Fullerton,  90  111.  520. 
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LOST  INSTRUMENTS 


of  Jndidal  Baeordi. 


r.  Judgments  —  Jnriadiotion  to  Kaitoro.  —  A  lost  or  destroyed 
judgment  or  decree  may  be  restored.^ 

In  a  Fow  Gaoeo,  which,  however,  constitute  a  small  minority  of 
the  cases  in  which  the  question  has  arisen,  power  to  restore  lost 
and  destroyed  judgments  has  been  denied.* 

1.  Alabama,  —  McLendon  v,  Jones,  established,  the  record  having  been 
8  Ala.  298;    Donaldson   v.   Beard,  30    destroyed  by  fire. 


Ala.  423;  Box  V,  Delk,  47  Ala.  729; 
Peddy  v.  Street,  87  Ala.  299. 

Arkansas,  —  Guess  v.  Amis,  54  Ark. 
I ;  Garibaldi  v.  Carroll,  33  Ark.  568. 

California,  —  Buckman  v,  Whitney, 
28  Cal.  555. 

Florida,  —  Keen  v,  Jordan,   13  Fla. 


Dormant  Judgment.  —  The  fact  that 
the  judgment  on  which  the  action  to 
restore  is  founded  is  not  dormant  does 
not  impair  the  right  to  establish  it  as  a 
record.  Taylor  v,  Pridgen,  3  Tex. 
App.  Civ.  Gas.,  §  92. 

What  Is  a  Lost  Jndgmont.  —  In  case 


327;  Pearce  v,  Thackeray,  T3  Fla.  574,    of  a  judgment  dependent  for  certainty 


citing    and    distin/ruishing    Rhodes    v, 
Moseley,  6  Fla.  12. 

Georgia,  —  Eagle,  etc.,  Mfg.  Co.  v, 
Bradford,  57  Ga.  249;  Saffold  v.  Banks, 
69  Ga.  289. 


of  description  upon  the  petition,  if  the 
petition  be  lost  it  is  to  that  extent 
equivalent  to  a  loss  of  the  judgment, 
and  it  becomes  proper  to  supply  it  by 
proof  or  presumption,  as  if  the  entire 


Illinois,  —  Fisher  v,  Sievres,  65  III.  judgment    was    lost.      Ruby    v.    Von 

99;   Vail  V,  Iglehart,  69  111.  332;  Rus-  Valkenberg,  72  Tex.  459. 

sell  V,  Lillja,  90  111.  327;  Franklin  Sav.  SabstantUl  Beotoration.  —  Where  the 

Bank  v.  Taylor,  131  111.  376;  Oberein  v.  records  of  a  court  have  been  destroyed. 

Wells,  163  111.  loi.  an   imperfect  minute   of  a  judgment 

Indiana,  —  Bailey  v,  Martin,  119  Ind.  may  be  admitted  to  record,  in  lieu  of 

103;  Weaver  z/.  Bryan,  2  Blackf.  (Ind.)  the  original,  provided  the  substantial 

172.  parts  thereof  appear;  and  the  record 

Iowa,  —  Gammon    v.    Knudson,   46  of  such  minute,  made  by  order  of  the 

Iowa  455;  Kanke  v.  Herrum,  48  Iowa  court,  is  good  evidence  on  a  plea  of 

276;  In  re  Edwards,  58  Iowa  431.  nul  tiel  record,  although  the  clerk  has 

Kentucky,  — Green  v,  Stevens,  2Duv.  failed  to  indorse  upon  it  that  the  origi- 


(Ky.)42i;  Haney  v.  McClure,  88  Ky. 
146. 

Louisiana.  —  Garland  v.  Roy,  18  La. 
Ann.  605. 

Minnesota,  —  Smith  v,  Valentine,  19 
Minn.  452. 

Mississippi,  —  Welch  v.  Smith,  65 
Miss.  394. 


nal  was  lost  or  destroyed,  and  has 
also  failed  to  make  an  entry  to  the 
same  effect  in  the  record  book.  Lyons 
V.  Gregory,  3  Hen.  &  M.  (Va.)  237. 

8.  Smith  V,  Dudley,  2  Ark.  60:  Webb 
V.  Hanger,  2  Ark.  124;  Faust  v. 
Echols,  4  Coldw.  (Tenn.)  397. 

Ko  Power  to  Kastore  Jnd^^nenti.  —  A 


Missouri,  —  George  v,  Middough,  62    court  cannot  reinstate  upon  the  rolls  or 


Mo.  549. 

North  Carolina,  —  Walton  v,  McKes- 
son, 64  N.  Car.  77. 

South  Carolina.  —  Dubois  v.  Thomas, 
14  S.  Car.  30. 

Tennessee.  —  Halliburton  v,  Jackson, 
II  Lea  (Tenn.)  471. 

Texas,  —  Taylor  v,  Pridgen,  3  Tex. 
App.  Civ.  Cas.,  §  92;  Hayden  v, 
Dunaway,  9  Tex.  Civ.  App.  315; 
Craddock  v.  Scarborough,  54  Tex.  346; 
Johnson  v.  Skip  worth,  59  Tex.  473; 
Ruby  o.  Von  Valkenberg,  72  Tex.  459. 

Virginia,  —  Lyons  v,  Gregory,  3 
Hen.  &  M.  (Va.)  237. 

Washington,  —  Reichenbach  v.  Sage, 
8  Wash.  250. 


record  of  its  proceedings  a  final  judg- 
ment which  has  been  previously  given 
and  enrolled  at  a  former  term  of  the 
same  court,  and  which  subsequently 
has  been  lost  or  destroyed.  And  if  it 
could  so  reinstate  a  record  it  could 
not  do  so  on  motion  without  notice  to 
the  opposite  party.  Smith  v.  Dudley, 
2  Ark.  60;  Webb  v.  Hanger,  2  Ark. 
124. 

Statute  InappUoable.  —  The  provisions 
of  the  Tennessee  Code  in  force  in  1867, 
S  3907  (Code  1896,  §  570i)»  enabling 
parties  during  the  pendency  of  a  suit 
to  supply  any  record  or  paper  filed  in 
the  action  which  has  been  destroyed, 
do  not  apply  to  the  supplying  of  a  final 


I>eereeofDiyoroe.  —  In /;»  r^  Edwards,    judgment  which  has  been  destroyed. 
58  Iowa  431,  a  decree  of  divorce  was    Faust  v,  Echols,  4  Coldw.  (Tenn.)  397* 
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IKemedy  by  Action  or  Judgment.  —  The  fact  that  an  action  will  lie  on 
a  lost  or  destroyed  judgment  does  not  prevent  its  restoration.* 

To  What  Extent  Judgment  Kay  Be  Inquired  Into.  —  In  such  proceedings 
collateral  matters  cannot  be  investigated;*  but  the  defendant 
may  be  permitted  to  show  that  a  motion  for  a  new  trial  was  pend- 
ing when  the  judgment  was  destroyed,*  or  that  the  judgment 
sought  '•o  be  restored  was  void.* 

Betaue  to  Judgment  in  Bqnitj. —  Equity  will  not,  it  would  seem, 
restore  a  destroyed  judgment  where  it  appears  that  the  defendant 
had  a  good  and  sufficient  defense,  which  he  was  prevented  with- 
out fault  of  his  own  from  setting  up  in  the  proceeding  in  which 
the  original  judgment  was  obtained.* 

3.  Parties  —  a.  The  Applicant.  —  Any'  Party  in  intereet  is  a 
proper  person,  as  a  general  rule,  to  apply  for  the  restoration  of 
lost  and  destroyed  records  and  pleadings.* 

b.  The  Defendant. — tiu  Beai  Party  whose  rights  will  be 
affected  by  the  restoration  of  the  record  must  be  made  a  party 
defendant,  and  not  a  mere  stranger.'^ 

1.  Bight  of   Aotion  on    Judgment.  —  void  upon  its  face,  no  order  should  be 

Courts  of  record  have  inherent  power,  made  for  its  restoration,  as  the  party 

independent  of  statute,  to  restore  judg-  is  not  injured    by  the    refusal.     But 

ments  the  records  of  which  have  been  where  it  appears  that  the  judgment 

lost  or  destroyed,  as  fully  as  other  rec-  was  voidable  merely,  or  was  in  all  re- 

ords;    and   such   power  is  not  taken  spects  regular  and  valid,  the  record 

away  by  a  statute  permitting  action  to  thereof  should  be  restored.     Vail   v, 

be  brought  on  such  judgments.     Gam-  Iglehart,  69  111.  332. 

mon  V.  Knudson,  46  Iowa  455.  6.  Guess  v.  Amis,  54  Ark.  3. 

Arkansas  Statute.  —  At  common  law  6.  Pruit  e/.  Pruit,  43  Ala.  73;  Harlev 

the  plaintiff  has  a  right  of  action  on  a  v,  Harlev,  67  111.  App.  138;    Martin  v. 

judgment  as  soon  as  it  is  recovered.  White,  20  Tex.  174. 

The  remedy  provided  by  Gantt's  Dig.,  Using  Hemes  of  Parties.  —  An  officer 

§  3774«  to  revive  or  restore  a  lost  judg-  of  the  court  has  no  right  to  use  the 

ment  is  but  cumulative.     The  plaintiff  names  of  parties  in  an  application  of 

may  at  the  same  time  sue  on  the  judg-  his    own    to    establish    a    lost  paper, 

ment  and  bring  scire  facias  to  revive  Rhodes  v.  Moseley,  (^  Fla.  12. 

it.    Garibaldi  v,  Carroll,  33  Ark.  568.  The  Plaintiff  in  the  Case  to  which  the 

S.  Vail    V,     Iglehart,     69    III.    332;  record  relates  may  make  the  applica- 

Kanke  v,  Herrum,  48  Iowa  276.  tion.     Bender  v,  Lockett,  64  Tex.  566. 

Qneetione     Affenting     the     Judgment  Plaintiff's  Executor.  —  The  executor  of 

which  do  not  appear  of  record  should  a  judgment  plaintiff  is  a  proper  party 

not  be  investigated  in  such  a  proceed-  to  make  application  for  the  restoration 

ing,  but  should  be  left  to  be  asserted  of  such  judgment  when  lost.     Milner 

in  an    independent    proceeding,   pre-  v.  Akin,  58  Ga.  556. 

cisely  as  if  the  record  had  not  been  de*  Assignee  of  Judgment.  —  A  lost  judg- 

stroyed.     Vail  z/.  Iglehart,  69  111.  332.  ment  may  be  restored  on  the  applica- 

Existenoe  and  Destmotion  (hily  Ques-  tion  of  an  assignee  of  the  judgment 
tions.  —  In  a  proceeding  to  restore  the  plaintiff's  administrator.  Donaldson 
record  of  a  judgment  the  prior  exist-  v.  Beard,  30  Ala.  423. 
ence  of  the  record  and  its  destruction  Who  May  Join.  —  Any  number  of  par- 
are  the  only  matters  in  issue,  and  its  ties  interested  in  having  the  substitu- 
original  validity  cannot  be  inquired  tion  made  may  join  in  the  notice, 
into.     Kanke  v,  Herrum,  48  Iowa  276.  Pruit  v,  Pruit,  43  Ala.  73. 

S.  Green   v.   Stevens,   2  Duv.  (Ky.)  7.  Snyder  v.  Copes,  5  La.  Ann.  666; 

4^.  Buchanan  v.  Beckham,  18  Ga.  527,  in 

4.  Told,  VotToidaUe,  Judgment.  —  If  it  which  case  the  state  should  have  been 

clearly  appears  that  Uie  judgment  was  the  defendant  to  the  motion,  but  in- 
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4.  Votice  of  Application  —  statutory  B«qiitr«m«iit.  —  In  some  of  the 
states  where  power  to  restore  lost  records  is  given  by  statute,  the 
statutes  require  that  notice  of  the  application  be  given.* 

Wlien  Kotiee  Hot  Keoanary.  —  Such  notice  is  not  necessary  when 
the  opposing  party  has  actual  knowledge  of  the  application.* 

To  Whom  Kotioo  Oivon.  —  Notice  of  an  application  to  restore  a  lost 
record  or  pleading  should  be  given  to  all  parties  in  interest 
adverse  to  that  of  the  person  applying  for  the  restoration.' 

What  Is  Suftdont  Kotioo  —  IdontiiloatioiL  of  Boeord.  —  The  notice  must 

stead  the  prosecutor  was  made  a  de-  have  reasonable  notice  of  such  a  pro- 

f  endant.  ceeding. ' ' 

Who  May  Otjoet  to  Dofeot  of  Partloi.  —  8.  Haney  v.  McClure,  88  Ky.  146; 

The  party  resisting  the  application  can-  St.  Louis,  etc.,  R.  Co.  t/.  HoUoday,  131 

not  set  up  the  fact  that  other  persons  Mo.  440. 

who  are  interested  have  not  been  made  UfolennoM  of  Hotioo.  —  In  Benedict  v. 

parties  to  the  proceeding.     De  Wolf  v,  Cozzens,  4  Cal.  381,  it  was  held  that  no 

Boswell,  65  111.  App.  65.  notice  of  the  application  need  be  given 

1.  For  cases  construing  such  statutes  when    the    notice    would  be   useless, 

see  the  following:  But  this  case  was  distinguished  s^nd.  dis^ 

Alabama,  —  Pruit   v.   Pruit,  43  Ala.  approved  in  People  v,  Cazalis,  27  Cal. 

73.  522.     In  the  latter  case  the  court  cited 

Illinois,  —  Harris  v,   Lester,   80  111.  McLendon  v.  Jones,  8  Ala.  298. 

307;     Blake    v.    Miller.   118    III.   500;  8.  Hart  v.  Smith,  17  Fla.  767;  Fleece 

Beveridge  v.  Chetlain,  i  111.  App.  231;  v,  Goodrum,  i  Duv.  (Ky.)  306;    Crad* 

Harlev  v.    Harlev,   67   111.   App.   138.  dock  v.  Scarborough,  54  Tex.  346;  Peo- 

Compare  Haywood   v,  Collins,  60  111.  pie  v.  Cazalis,  27  Cal.  522;  Rhodes  v, 

328.  Moseley,  6  Fla.  12;  Harris  v,  Lester,  80 

Kentucky,  —  Farrow  t^.  Orear,  2  Duv.  III.  307;  Snyder  v.  Copes,  5  La.  Ann. 

(Ky.)  261.  666;  George  v.  Middough,  62  Mo.  549. 

Li  Georgia  the  question  seems  to  be  Compare  Haywood   v.  Collins,   60  111. 

in  doubt,  as  there  are  cases  in  which  it  328. 

is  held  that  no  such  notice  is  neces-  Vot  to  Olork  of  Ckmrt.  —  In  Snyder  v. 
sary,  Lowry  v,  Richards,  62  Ga.  370;  Copes,  5  La.  Ann.  666,  it  was  held  that 
Smith  V.  Spencer,  63  Ga.  702;  Saunders  notice  of  the  application  should  be 
V,  Smith,  3  Ga.  121;  and  other  cases  in  given  to  the  opposing  party  rather  than 
which  it  has  been  said  that  lost  judicia.  to  the  clerk  of  the  court, 
records  will  be  established  instanter,  Kotioo  to  Sxaoaton.  —  When  it  ap- 
Eagle,  etc.,  Mfg.  Co.  v,  Bradford,  57  pears  that  there  were  'two  executors 
Ga.  249;  Smith  v,  Spencer,  63  Ga.  702;  against  whom  judgment  was  rendered 
Freeman  v.  Coleman,  88  Ga.  421;  Tor«  and  execution  issued,  and  the  execu- 
rent  v.  Suiter,  67  Ga.  33,  wherein  the  tion  is  destroyed,  notice  of  an  applica- 
courtsaid;  "  In  this  case  the  defend-  tion  to  re-establish  the  writ,  served 
ant  had  one  day*s  notice,  and  he  was  upon  a  person  as  executor  of  one  of  the 
informed  by  the  court-  that  if  he  was  defendant  executors  and  '*  as  such,  ex- 
not  ready  further  time  would  be  ecutor  of  '*  the  estate  of  the  first  testa- 
granted.  No  further  time  was  asked  tor,  without  its  appearing  that  the 
for."  The  notice  was  held  suffici-  ^  coexecutor  of  the  first  testator  had 
ent.  died  or  renounced  or  been  removed,  is 

In  Cle^horn  v.  Johnson,  69  Ga.  369^  not  such  notice  as  will  bind  the  estate 

it  was  said:    "The  usual  practice  has  of  the  first  testator  or  authorize  an 

been  to  establish  these  papers  instanter  order   re-establishing  the  lost  execu- 

and  on  motion  without  notice.     But  in  tion.     Hart  v.  Smith,  17  Fla.  767. 

a  case  where  the  lost  record  or  office  Votioo  to  SnrotieB.  —  When   the  pro-^ 

paper  is  a  part  of  a  muniment  or  title  ceeding  is  to  restore  a  lost  bond,  notice 

to  be  used  in  a  suit  then  pending  in  must  be  given  to  the  sureties  on  soch 

another  tribunal,    *    *    *    and  which  bond.     Beveridge   v.   Chetlain,   i   IlL 

is  vitally  material  to  the  prosecution  or  App.  231 ;    Montgomery  v.   Henry,  la 

defense  of  the  case,    *    *    *    the  bet-  Mich.   19;    Craddock   v.  Scarboroiigli» 

ter  practice  is  for  the  opposing  party  to  54  Tex.  346. 
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be  such  that  it  will  identify  the  record  or  pleading  which  is  sought 
^o  be  restored.* 

It  Mwt  MMa%  the  Penon  on  whom  the  notice  is  served  when  the 
motion  will  be  made.*  % 

How  Votioo  SoTYod.  —  The  notice  of  the  proceeding  to  establish  a 
lost  record  may  be  issued  by  the  court  or  the  party  applying  for 
the  restoration.* 

PttioBAl  Senrico.  —  It  has  been  held  in  some  states  that  personal 
service  of  such  notice  is  necessary.* 

5.  The  Application  for  Kertoration  —  By  Potitloii  or  Motion.  —  Pro- 
ceedings to  establish  lost  papers  are  instituted  in  some  states  by 
petition,*  while  in  other  states  the  proceeding  is  by  a  motion.* 

What  Application  Should  Contain.  —  An  application  to  restore  a  lost 
record  or  pleading  should  contain  a  statement  of  facts  showing 
the  existence  and  loss  of  such  record  or  pleading/  and  such 
papers  should  be  sufficiently  described  so  that  the  court  can  supply 
a  duplicate  from  the  description.® 

1.  McLendon   v,  Jones,  8  Ala.  298;        6.  Alabama, — Adkinson  v.  Keel,  25 
Pearce  v.  Thackeray,  13  Fla.  574.  Ala.  551;  Peddyz/.  Street,  87  Ala.  299. 

Deoeription  of  Jodgmont.  —  The  notice  California,  —  Benedict  v,  Cozzens,  4 

must  state  the  term  at  which  a  judg-  Cal.  381,  distinguished  and  disapproved 

ment  sought  to  be  restored  was  ren-  in  People  z/.  Cazalis,  27  Cal.  523;  Buck- 

dered.     Weaver  v.    Bryan,    2   Blackf.  man  v,  Whitney,  24  Cal.  267, 

-(Ind.)  172.  Florida,  —  Pearce  v,  Thackeray,   13 

2.  Adkinson  v.  Keel,  25  Ala.  551.  Fla.  574;  Hart  v.  Smith,  20  Fla.  58. 

8.  Pruit  V.  Pruit,  43  Ala.  73.  Georgia.  —  Saunders  v.  Smith,  3  Ga. 


by  Conrt.  —  The  notice  of  a  121;  Eagle,  etc.,  Mfg.  Co.  v,  Bradford, 

motion    to    substitute  a  lost    record,  5768.249;  Saffold  t/.  Banks,  69  Ga.  289; 

under  the  Alabama  act  approved  Jan-  Cleghorn  v,  Johnson,  69  Ga.  369. 

uary    18,   1866,  is  sufficient  if    issued  Kentucky,  —  Bush   v.    Lisle,   86  Ky. 

from    the   court   in  which  the  motion  504. 

for  substitution  is  to  be  made;  it  is  not  New  York,  —  Burkle  v.  Luce,  i  N.  Y. 

necessary  that  affidavits  should  accom-  163. 

pany    the   notice.     Pruit   v.    Pruit,   43  Texas, — Hayden  v.  liunaway,  9  Tex. 

Ala.  73.  Civ.    App.    315;     Craddock    v.    Scar- 

4.  McLendon  v,  Jones,  8  Ala.   298;  borough,  54  Tex.  346. 

Pearce  v,  Thackeray,  13  Fla.  574,  citing  Either  Motion  or  Petition.  —  In  Bush 

and  distingidshing  Rhodes  v,  Moseley,  v.  Lisle,  86  Ky.  504,  it  was  held  that  the 

6  Fla.  12.     Contra^  Poorman  v.  Crane,  application  might  be  by  either  motion 

Wright  (Ohio)  347.  or  petition.     Per  Pryor,  C.  J. 

miiioii  Statute.  —  Under  the  Illinois  7.  Deshong  v,   Cain,    i   Duv.   (Ky.) 

statute  notice  maybe  given  by  publi-  309;  Craddock  v.  Scarborough,  54  Tex. 

cation.     De  Wolf  v,   Boswell,  65  111.  346. 

App.  65.  8.  Ex  p,  Calhoun,  87  Ga.  359;  Rus- 

6.  Florida,  — Hart  v.  Smith,  20  Fla.  sell  v,  Lillja,  90  111.  327;  Craddock  v, 

58;  in  which  case  the  proceeding  was  Scarborough,  54  Tex.  346;  Hayden  v. 

instituted  under  a  statute.  Dunaway,  9  Tex.  Civ.  App.  315. 

Georgia, — Ex  p,   Calhoun,   87    Ga.  Deeeription  of  Jndgment.  —  Where  it  is 

359.  sought  to  restore  the  record  of  a  judg- 

IlHnais.  —  Vail   v.    Iglehart,   69    111.  ment  by  confession,  the  petition  need 

332;    McCabe  v.   Porter,   73   111.   244;  state  only  so  much  as  shows  that  the 

Russell  V.  Lillja,  90  111.  327.  court  had  jurisdiction,  that  the  matter 

Indiana, — Weaver     v,      Bryan,    .2  was  adjudicated,  and  that  the  amount 

Blackf.  (Ind.)  172.  due  was  found  and  execution  awarded. 

Kentucky.  —  Deshong     v,     Cain,     i  Russell  v.  Lillja,  90  111.  327. 

Duv.  (Ky.)  309;  Bush  v.  Lisle,  86  Ky.  Heed  Hot  Be  Deeeribed  in  Eve  Verba. 

$Q^  —  The  petition  must  state  substantially 
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Judgmant  by  Ooafeiiioii.  —  While  it  has  been  held  that  it  is  not  necesr 
sary  to  set  out  the  contents  of  a  declaration,  nor  the  description 
of  a  note  on  which  a  confession  of  judgment  sought  to  be  restored 
was  founded,*  it  has,  on  the  other  hand,  been  held  that  a  warrant 
of  attorney  and  cognovit  should  be  set  out  in  a  proceeding  to 
restore  the  record  of  a  judgment  confessed  on  sucn  warrant  and 
cognovit.* 

The  Applioaat'i  Intarwt.  —  The  application  should  show  the  interest 
of  the  petitioner.' 

Amendmont,  —  A  defective  application  for  restoration  may  be 
amended.* 

6.  Verification  and  Affidavit  of  Lom — TcriflMtloii.  —  The  verifica- 
tion of  an  application  to  restore  a  lost  record  or  pleading  is  at 
least  proper,  if  not  necessary.* 

AiBdavit  of  Lou.  —  Application  for  restoration  should  be  accom- 
panied by  an  affidavit  of  the  loss.* 

An  Aflldavit  of  the  Oorreotneis  of  the  Seoeid  proposed  to  be  substituted 
is  not  necessary.'' 

Who  Should  Make  AflldaTit.  —  The  affidavit  of  loss  should  generally 
be  made  by  the  clerk  of  the  court,  as  the  records  and  pleadings 
are  usually  in  his  custody.® 

7.  Resisting  Application  —  What  Faeti  Kay  Be  Denied.  —  An  applica- 


what  the  record  sought  to  be  restored  sary  where  the  amendment  is  material, 

contained;   it  {need  not  state  it  in  hac  McCabe  v.  Porter.  73  111.  244. 

verba  or  in  minute  detail.     Russell  v.  6.  Milner    v.    Akin,     58    Ga.     555; 

Lillja,  90  111.  327.  Daniels  v.  Chicago  Fifth  Nat.  Bank,  65 

Tezaa    Statate. —  Under    the    Texas  111.  409;    Haney  v.  McClure,  88   Ky. 

statute  copies  of  the  lost  paper  should  146;  Webb  v.  Bowman,  3  J.  J.  Marsh, 

be  attached,  if  possible,  but  a  failure  to  (Ky.)  73;  Jackson  v,  Hammond,  i  Cai. 

attach  them  may  be  cured  by  amend-  (N.  Y.)  496. 

ment.     Hayden  v,   Dunaway,   9  Tex.  7.  Pruit  v,  Pruit,  43  Ala.  77. 

Civ.  App.  315.  8.  Oppenheimer    v.    Riley,    6   Bush 

1.  Russell  V.  Lillja,  90  111.  327.  (Ky.)  120;  Rhea  v.  McCorkle,  11  Heisk. 

8.  Vail  V,  Iglehart,  69  111.  332.  (Tenn.)4i5. 

Judgment  Cenftised  by  Attorney.  —  The  AflldaTlt  of  Party. -^  It  is  not  reversible 

name  of  the  attorney  who  entered  the  error  to  supply  a  paper  lost  from  the 

defendant's  appearance  and  filed  a  cog-  files  on  the  aflSdavit  of  a  party,  though 

novit  need  not  be  stated,  the  substance  the  clerk  is  the  proper  one  to  make  the 

of  the  matter  being  the  appearance  by  affidavit.    Johnson    v.    Hall,   9  Baxt. 

attorney.     Russell  v,  Lillja,  90  111.  327.  (Tenn.)  351. 

8.  Judgment    PlaintifE:  —  The    appli-  Affidavit  of  Clerk  and  Party.  —  If  the 

cation  sufficiently  shows  the  interest  of  paper  was  used  in  a  trial  before  a  ju&> 

the  petitioner  where  it  describes  him  tice,  and  was  lost  after  an  appeal  taken 

as  the  person  in  whose  favor  the  judg-  to  the  Circuit  Court,  the  affidavit  of  the 

ment  is  rendered.     Russell  v,  Lillja,  90  Circuit  Court  clerk  must  be  taken,  as 

111.  327.  the  law  makes  him  the  custodian ;  and 

4.  Peddy  r.  Street,  87  Ala.  299;  Mc-  in  such  case  his  affidavit  must  be  ac- 

Cabe  V,  Porter,  73  111.  244.     See  also  companied  by  the  affidavit  of  the  narty 

the  article  Amendments,  vol.  i,  p.  458.  as  to  the  fact  of  loss.      Tyree  v.  Mag- 

6.  Deshong  v.  Cain,  i  Duv.  (Ky.)  309.  ness,  i  Sneed  (Tenn.)  276. 

Yerifleation  of  Amendment.  —  In  111%-  'Loss  of  Pi^ieni  After  Bemoval  of  Ganse. 

ntfis  an  amendment  to  such  application  —  Where  the  cause  has  been  removed 

need  not  be  verified  when  it  is  merely  to  another  court,  the  affidavit  of  loss  of 

formal,  though  a  verification  is  neces-  the  clerk  of  the  court  to  which  the  papen 
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tion  to  restore  a  lost  record  or  pleading  may  be  resisted  by  denial 
of  any  of  the  facts  necessary  to  be  proved  before  the  restoration 
can  be  made.^ 

The  Applicant's  Laches.  —  And  it  may  be  shown  that  right  to  have 
the  substitution  made  has  been  lost  by  delay.* 

Ko  Other  Questions  Can  Be  Saised,  and  no  defenses  are  properly  received 
which  relate  to  the  validity  or  correctness  of  the  lost  paper.' 

Waiyer  of  Objections.  —  If  a  lost  pleading  is  supplied,  the  filing  of 
an  answer  thereto  in  the  original  case  waives  any  objections  to 
the  proceedings  in  which  the  restoration  was  made,* 

8.  Froo£  —  In  a  proceeding  to  restore  a  lost  record  or  pleading, 
proof  of  the  facts  is  necessary,* 

Depositions.  —  It  has  been  held  that  such  proof  as  is  necessary 
may  be  taken  by  deposition.* 

9.  Order  of  Court  —  Hecossity  for  Order.  —  An  order  of  court  is 
necessary  before  the  substitution  can  be  finally  made.'^ 

have   been    removed  must  be  taken.  Texas. — State  v.  Bender,  68  Tex.  676, 

Rhea  v.  McCorkle,  11  Heisk.  (Tenn.)  Ex    Parte    Affidavits    Lunffldent. -— 

415.  Where  the  court  makes  an  order  on  ex 

1.  Peddy  v.  Street,  87  Ala.  299.  parte  affidavits,   and    without    notice, 

8.  Llewellin  v,  Dingee,64  111.  App.  563 ;  substituting  a  copy,  the  order  is  a  nul- 

Varner  v.  Johnston,  112  N.  Car.    570;  lity  and  binding  on  no  one.     Harris  v. 

WyatJ  V.    Luton,    10    Heisk.    (Tenn.)  Lester,  80  111.  307.     Compare  Haywood 

462;  Phelan  v.  Wiley,  2  Tex.  App.  Civ.  v.  Collins,  60  111.  328. 

Cas.,  §  735.  The  Evidence  Heed  Hct  Be  Treserred  in 

8.  Peddy  v.  Street,  87  Ala.  299;  Hart  a  proceeding  under  the  Illinois  statute, 

V,  Smith,  20  Fla.  58;  Eagle,  etc.,  Mfg.  as  the  statute  does  not  require  it,  and 

Co.  V.   Biadford,  57  Ga.  249;  Vail  v.  the  proceeding  being  purely  statutory 

Iglehart,  69  III.  332.  no  more  need  be  done  than  the  statute 

Snhstance  of  Beeord  the  Only  Question,  requires.    McCabe  v.  Porter,  73  III.  244. 

—  In  a  proceeding  under  111.  Act  March  6.  Road  in  Covington,  i  Wilcox  (Pa.) 

19, 1872,  entitled  "An  act  to  provide  for  117. 

the  restoration  of  court  records  which  Commissioner    to    Take   Prool  —  The 

have  been  lost  or  destroyed,"  the  in-  Kentucky  statute  provides  for  the  ap- 

vestigation  should  be  limited  to  the  in-  pointment  of  a  commissioner  to  take 

quirj:  *'What  was  the  substance  of  the  proof  in  actions  for  the  restoration  of 

original  record  which  is  sought  to  be  lost  and  destroyed  records.     Rev.  Stat. 

restored?"     Vail    v.   Iglehart,    69  111.  Ky.  (1894),  §  3994;  Fleece  t/.  Good  rum, 

332.  I  Duv.  (Ky.)  308;    Com.  v.   Keger,  i 

Thedttsstlon  of  nrandinProcniing  Evi-  Duv.  (Ky.)  240;  Haney  v,  McClure,  88 

dsBoe  cannot  be  litigated  in  a  proceeding  Ky.  146. 

to  restore  a    lost   record.     Bowles  v,  7.  Alabama.  —  Adkinson  v.  Keel,  25 

Glasgow,  2  Tex.  Unrep.  Cas.  714.  Ala.  551. 

4.  Stewart  v,  Stewart,  40  W.  Va.  65.  California,  —  Buckman  v.  Whitney, 

Compare  Jackson  v,  Glos,  144  111.  21.  28  Cal.  555. 

6.  Aiaoama.  — Exp.  Simpson,  7  Ala.  Georgia.  —  Watson  v.  Halsted,  9  Ga. 

84a.  275. 

Illinois,  —  Long  V.  Sutter,  67  111.  185;  Illinois,  —  McMullen    v,  Graham,  6 

Harris  v,  Lester,  80  III.  307;  Blake  v.  111.  App.  239;  Vail  v,  Iglehart,  69  III. 

Miller,  118  III.  soo;  Lleivellin  v.  Dingee,  332;  Blake  v.  Miller,  118  111.  500. 

165  111.  26.  Missouri,  —  Newton    v,    Strang,   48 

Iowa,  —  Tomlinson    v,    Funston,    i  Mo.  App.  538. 

Greene  (Iowa)  545.  Tennessee,  —  Lane  v,  Jones,  2  Coldw. 

Tennessee.  —  Terry  v.  Wood,  7  Baxt.  (Tenn.)  318:  Galbraith  v,  McFarland,  3 

(Tenn.)  292;    Lane  v.  Jones,  2  Coldw.  Coldw.  (Tenn.)  267. 

(Tenn.)  318;    Peirce  v.  State  Bank,  i  What  Is  an  Order  of  Court.  —  If  the 

Swan  (Tenn.)  265.  record  or  a  portion  of  it  in  the  District 
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Framo  of  the  Order.  —  The  court  should  direct  the  execution  of  the 
paper  to  be  substituted,  and  not  leave  it  to  be  prepared  by  the 
plaintiff  or  the  cleric.^ 

Order  Muft  Conform  to  Original  Becord. — The  record  when  restored 
must  be  against  the  same  parties  as  the  original,*  and  should  be 
substantially  the  same  as  the  one  lost  or  destroyed.* 

Amending  and  Yaoating  Order  of  Beitoration.  —  An  order  restoring  a  lost 
or  destroyed  record  may  be  amended,*  or  the  court  may  vacate 

Court  has  been  lost,  and  either  party  such  as   the   final  judgment,   but  the 

desires  to  appeal,  an  order  of  the  Dis-  whole  of  it  must  be  restored,  including 

trkt  Court  reciting  that  copies  of  the  the  summons,    pleadings,   etc.       The 

lost  papers  have  been  furnished,  and  court  can  determine  the  legal  effect  of 

directing  that  such  copies  may  be  used  a  judgment  only  from  an  inspection  of 

on  appeal  to  the  Supreme  Court,  is  not  the  whole  record.     Vail  v.  Iglehart,  69 

an  order  substituting  and  supplying  the  111.  332. 

lost  record,  and  there  is  no  record  in  Facts  Siaential  to  Be  8b»wiL  —  The 

the  District  Court  from  which  a  tran-  order   of    the  court  should  show  the 

script  on  appeal  can  be  taken.     Buck-  grounds  upon  which  it  is  predicated, 

man  v.  Whitney,  28  Cal.  555.  and  should  be  that  the  lost  evidence  or 

Transoript  on  AppeaL  —  A  transcript  other  paper  be  supplied  by  the  best  e vi- 

filed  without  an  order  of  court,  made  dence  of  which  the  nature  of  the  case 

upon  a  hearing  of  which  the   parties  will   admit.     Lane  v,  Jones,  2  Coldw. 

have  due  notice,  cannot  be  regarded  as  (Tenn.)  318. 

a  restoration.     McMullen  z/.  Graham,  6  .     2.  McDonald  v.  Des  Moines  Valley 

111.  App.  239.  R.  Co.,  61  Iowa  192;  Craddock  v.  Scar- 

Hnno  Pro  Tune.  —  A  lost  record  may  borough,  54  Tex.  346. 
be  supplied  nunc  pro  tunc,  Clark  z/.  Privies  of  Original  Parties. —  In  a  pro- 
Field,  I  Miles  (Pa.)  244,  in  which  case  ceeding  to  supply  lost  records  it  is  error 
a  testatum  fieri  facias  had  been  lost,  to  make  the  substitution  in  such  form 
And  see  Thomas  v,  Chicago,  152  111.  as  to  bind  a  party  holding  under  the 
292;  White  V.  L>vejoy,  3  Johns.  (N.  original  party  to  the  proceeding  with- 
Y.)  448.  out  proof  that  the  record  as  it  originally 

BisoretioiL  of  Court.  —  Where  any  of  existed  was  such  as  to  be  binding  upon 

the  files  are  lost  or  destroyed,  the  court  the    new    party.      McDonald    v.    Des 

may  undoubtedly  permit  new  papers  to  Moines  Valley  R.  Co.,  61  Iowa  192. 

be  filed,  but  an  application  for  that  pur-  8.  Watson  v.  Halsted,  9Ga.  275;  Vail 

pose  is  addressed  to  the  discretion  of  v.    Iglehart,   69   111.   332;   Whitcher  v. 

the  court.     Troy  v.  Reilley,  4  111.  259.  Whitcher,  10  N.  H.  440;  Lane  v,  Jones, 

Declaration  Hot  Process  and  Service.  —  2  Coldw.  (Tenn.)  318. 

An  order  of  the  court  to  establish  a  For  the  Form  of  an  order  establishing 

copy  declaration  only  does  not  extend  a  copy  in  lieu  of  a  lost  original,  see 

to  the  process  and  service.     Beall  v,  Kellogg  v.  Buckler,  17  Ga.  187. 

Blake,  13  Ga.  217.  Form  of  Kestored  Writ. —  The  proper 

Restoration  of  Entire  Becord.  —  The  course  in   restoring  a  lost  writ  is  to 

restoration  should  extend  to  the  entire  make  out  a  writ  in  the  ordinary  form, 

record,  and  not  to  the  judgment  alone,  like  the  original,  with  a  seal  and  a  copy 

as  only  by  the  inspection  of  the  entire  of  the   return,   certified   as  such,  and 

record  can  the  legal  effect  of  the  judg-  with  an  indorser  in  some  instances,  at 

ment  be  determined.     Vail  z^.  Iglehart,  the  discretion  of  the  court,  and  a  cer- 

69    111.     332,    followed   in     Kehoe     z/.  tificate  of  the  clerk  that  it  was  filed  by 

Rounds,  69  111.  351.  leave  of  the  court  on  the  loss  of  the 

1.  Farrow  v,   Orera,    2    Duv.   (Ky.)  original.     Whitcher  v,  Whitcher,  10  N. 

263.  H.  440. 

WkoleBeoordtoBeBestored.  — As  the  4.  Hart  v.  Smith,  17  Fla.  767;  Phil- 
order  restoring  a  lost  or  destroyed  lips  v,  Behn,  19  Ga.  298.  See  also  the 
record  is  to  have  the  same  effect  as  the  article  Amendments,  vol.  i,  p.  458. 
original  record  would  have,  if  in  exist-  Amendment  by  Original  Paper.  —  The 
ence,  it  follows  that  it  is  not  sufficient  Superior  Court  has  power  to  rectify  an 
to  restore  a  part  only  of  the  lost  record,  order  establishing  a  lost  paper  by  the 
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the  order  entirely,  at  least  during  the  same  term.^ 

Siiper  itself,  when  found.     Phillips  v.  taxed  against  the  person  resisting  the 

ehn,  19  Ga.  298.  application.      Kanke    v,    Herrum,  48 

1.  Hart  V.  Smith,  17  Fla.  767.  Iowa  276. 

Cotti.  —  A  person  making  application  AppeaL  —  An    appeal  lies    from    an 

for  the  restoration  of  a  lost  record  may  order  in  a  proceeding  to  establish  a  lost 

be   made  liable   for  costs.     Milner  r\  or    destroyed    record.       Buckman    v. 

Akin,  58  Ga.  556;  and  it  has  been  held  Whitney,  28  Cal.  555;  Taylor  v,  Hol- 

that  if  the  motion  Is  resisted,  and  Is  land,  20  Ga.  xx;  KIcCabe  v.  Porter,  73 

sustained  by  the  court,  costs  should  be  111.  244;  State  v.  Judge,  39  La.  Ann.  225. 
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By  Alfred  Pizey. 

I  OinmrAL  PsonoirTiovs,  386. 

1.  yurisdicHon^  386. 

2.  Indictment  and  Information^  387. 

a.  General  Observations^  387. 

h.   The  Allegations  Generally^  388. 

e.  Allegations  in  Particular  Offenses^  39a 


f  i")  ScUe  of  Lottery  7\ckets^  390. 
6       ' 


Advertising  Lottery  Tickets  or  Lotteries^  39a. 
(3^  Establishing^  Promoting^  etc.y  Lotteries^  392. 
(4)  Unlawful  Use  of  United  States  Mails^  393. 

d.  Duplicity^  396. 

e.  Allegation  of  Time^  397. 

3.  Instructions^  398. 

4.  Verdict^  398. 

5.  CostSy  398. 

6.  Exceptions^  398. 

n.  CoMPLAnrTs  FOB  Sbaboh  Wabbavts,  399, 
in  Qm  Tam,  avb  Popitlab  Actiovs,  399. 

IT.  IVOIDXVTAL  MATTXB8  OF  PLXADDrO,  40a 

1.  In  Equity y  400. 

2.  At  LaWy  400. 

CROSS-REFERENCES. 

As  to  Gaming  in  general^  see  article  GAMING^  vol.  9,  p.  765. 

Matters  of  Evidence  and   Substantive   Lcnv^    consult   the  title 
LOTTERIES,  Am.  and  Eng.  Encyc.  of  Law. 

I  Cbixibal  PBOacvTlovs  —  1.  JoriadicttoiL  —  Jurisdiction  of 
offenses  arising  under  statutes  directed  against  lotteries  depends 
upon  the  municipal  law  of  each  community.  The  few  cases  in 
which  questions  of  jurisdiction  have  been  raised  will  be  found  in 
the  notes.* 

1.  Unlawfol  Use  of  tb«  Mallf .  —  The  U.  S.  207  [apprmng  U.  S.  v,  Horner,  4^ 
ofiFense  of  causing  mail  matter  concern-  Fed.  Rep.677];  Horner  v.  U.  S.,  143  U. 
ing  lotteries  to  be  delivered  to  a  person,  S.  570;  In  re  Palliser,  136  U.S.  257; 
under  Rev.  Stat.  U.  S.,  §  3894,  as  U.  L.  v.  Conrad.  59  Fed.  Rep.  458,  in 
amended  by  Act  Cong.  Sept.  19,  1890,  which  the  other  cases  above  cited  are 
c.  908  (26  Stat,  at  L.  465),  is  triable  in  discussed  and  explained, 
the  district  where  the  postal  authorities  8al«  of  Lottery  Tidkoti  —  District  of 
delivered  the  mail  to  the  party  to  whom  Columbia.  —  The  sale  of  policy  or  lot- 
it  was  addressed.     Horner  v.  U.  S.,  143  tery  tickets  is  a  misdemeanor  which  is 
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2.  Indiotment  and  Information—  a.  General  Observations  — 

IndictmoLts  nnder  Early  Statntai.  —  The  attitude  of  governments 
toward  lotteries  has  entirely  changed  in  modern  times.  As  long 
ago  as  the  year  1700  the  statute  of  10  &  11  Wm.  III.,  c.  17, 
made  them  indictable  when  they  amounted  to  common  nui* 
sances,*  but  they  were  not  looked  upon  as  vicious  per  se,  and 
were  very  freely  authorized  by  law,  in  both  England  and  the 
United  States y  into  the  present  century.*  In  England,  however, 
by  6  Geo.  IV.,  c.  60,  and  in  nearly  all  of  the  United  States  by 
constitutional  provisions,  all  lotteries  are  now  prohibited.' 

Deteription  of  the  Tiekot.  —  Many  of  the  early  statutes  directed 
against  lotteries  exempted  such  as  were  established  by  legislation. 
Indictments  under  such  statutes  for  selling  a  lottery  ticket  should 
describe  or  set  out  the  ticket ;  a  general  averment  that  the  lottery 
is  unauthorized  is  bad.^ 

ITagatiTing  Exoeptioni  in  Btatnto.  —  Where  the  words  of  the  statute 
are  general,  and  certain  lotteries  are  exempted  by  virtue  o£ 
exceptions  or  provisos,  it  is  matter  of  defense ;  and  the  indict- 
ment need  contain  no  allegation  that  the  particular  lottery  is 
unlawful.* 

properly  triable  by  jury,  and  the  Police  determination  of  the  jury.*'    State  t;. 

Court  of  the  District  of  Columbia  has  Scribner,  2  Gill  &  J.  (Md.)  246. 

no  jurisdiction.     U.  S.  v.  Green,  19  D.  Whan  General  Auegations  SoJBlaient.  -^ 

C.  230.  In  an  early  case  in  New  Hampshire  It 

New  York.  —  The  offense  of  selling  was  held  that  as  there  were  no  author* 

lottery  tickets,  when  the  indictment  is  ized  lotteries   in   fact  existing  in  ther 

brought  under  the   statute  providing  a  state,  a  general  allegation  was  sufficient, 

punishment  for  a  common  gambler.  State  «/.  Follet,  6  N.  H.  53,  quoted  from 

can  be  tried  only  in  the  Court  of  Oyer  with  approval  in  State  v,  Moore,  63  N, 

and   Terminer  and  the  Court  of  Ses-  H.  9.    And  see  People  v,  Sturdevant^ 

sion«.     Code  Crim.  Pro.,  §  56,  subdiv.  23  Wend.  (N.  Y.)  418. 

10,  giving    exclusive    jurisdiction    to  6.  "Nor  is  it  incumbent  on  ihe  com- 

coarts  of  special  sessions  of  the  offense  monwealth  to  aver  and  prove  that  the 

of  selling  lottery  tickets,  has  no  appli-  grant  has  been  exhausted.     The  words 

cation.     People   v.    Dewey,   (Supreme  of  the  statute  prohibiting  the  sale  or 

Ct.)  II  N.  Y.  Supp.  602,  affirmed  128  vending  of  lottery  tickets  are  general, 

N.  Y.  606.  and  include  all  tickets  and  all  lotteries. 

1.  Stephen's  Dig.  of  Crim.  Law,  127;  If  there   are    exceptions  or  provisos. 

Ex  /.  Blanchard,  9  Nev.  loi ;  Reg.  v,  they  are  not  contained  in  or  embraced 

Crawshaw,  Bell  C.  C.  303.  by  the  statute  itself.     If  legal  lotteries 

8.  4  Black.  Com.   168,  and  note   12.  are  excepted  out  of  the  operations  of 

See  also  Stone  v,  Mississippi,  loi  U.  S.  the  general  law,  the  exceptions  are  to 

814.  be   found  in   the  acts  containing  the 

8.  4  Black.  Com.  168,  note  12;  Stim-  grants  or  privileges.     These  exceptions 

son  on  Statute  Law,  §  426.  fall  within  the  rule  that  'when  a  statute 

4.  State  V,  Scribner,  2  Gill  &  T.  (Md.)  contains    provisos  and  exceptions,   in 

246;  Com.  V,  Manderfield,  8  Phila.  (Pa.)  distinct  clauses,  it  is  not  necessary  to 

457.  state,  in  the  indictment,  that  the  de- 

''An  Averment  that  They  Are  Unanthor-  f  endant  does  not  come  within  the  excep- 

iied  •  •  ♦   will  not  be  sufficient.     The  tions,   or  to  negative   the  provisos  it 

tickets   must  be   spread  out,  that  the  contains.'"    Com.  v.  Bierinan,  13  Bush 

court  may  perceive  whether  they  be  (Ky.)  345.  To  the  same  effect  see  Miller 

authorized  or  not;  for  if  this  sweeping  v.  Com.,  13  Bush  (Ky.)  731;   Com.  v^ 

averment  were  received,  that  which  is  Bull,   13   Bush  (Ky.)    656;     Lawrence 

matter  of  law  would  be  given  to  the  .t/.  Simmons,  (Ky.  1888)98.  W.  Rep.  165^ 
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Definition  of  Lottery.  —  The  word  '*  lottery,*'  as  used  in  the  statutes 
and  in  indictments,  has  no  technical  meaning,  hut  includes  all 
schemes  and  devices  which  fall  under  authoritative  popular  defi- 
nitions.* 

Charaeter  of  Stetatory  Law.  —  The  allegations  necessary  in  an  indict- 
ment must  in  large  measure  depend  upon  the  wording  of  the 
statute  of  the  particular  state  or  country  where  the  offense  is 
committed.* 

b.  The  Allegations  Generally  —  certainty.  —  Indictments 
for  offenses  of  this  character,  as  in  criminal  cases  generally,  must 
prefer  their  charges  with  common  certainty.' 

Alleging  Offenee  in  Statutory  Words.  —  Whether  an  indictment  in  the 
words  of  the  statute  was  sufficient  seems  to  have  been  considered 

1.  Alabama,  —  YeUow-Stone    Kit    v.  8.  Indictna,  —  Whitney    v.   State,    lO 

State,  88  Ala.  196.  Ind.  404. 

Colorado.  —  Cross  v.  People,  18  Colo.  New  Hampshire.  —  State  v.  FoUet,  6 

32T.  N.  H.  53;  State  v.  Moore,  63  N.  H.  9. 

Maine.  —  State  v.  Willis,  78  Me.  70.  New     York.  —  People    v.   Taylor,    3 

Minnesota. — Stater.  Moren, 48 Minn.  Den.  (N.  Y.)  91;  People  v.  Borges,  6 

555.  Abb.  Pr.  (N.  Y.  Gen.  Sess.)  132;  Pickett 

New  Hampshire.  —  State  v.  Clarice,  33  v.  People,  8  Hun  (N.  Y.)  83,  affirmed  67 

N,  H.  329.  N.  Y.  609;  People  v.  Noelke,  29  Hun 

New   York.  —  People   v.  Noelke,   29  (N.  Y.)  461,  affirmed  94  N.  Y.  137,  i  N. 
Hun  (N.  Y.)46i,  affirmed  94  N.  Y.  141,  Y.  Crim.  Rep.  495. 
I  N.  Y.  Crim.  Rep.  495:  Wilkinson  v.  Oregon.  —  State  v.  Dougherty,  4  Ore- 
Gill.  74  N.  Y.  63.  gon  200. 

United    States.  —  U.     S.     v.    Olney,  Pennsylvania.  —  Com.  v.  Gillespie,  7 

Deady  (U.  S.)  461,  i  Abb.  (U.  S.)  275.  S.  &  R.  (Pa.)  471;  Com  v.  Manderfield, 

As  to  What  ConatitatM  a  Lottiffy,  see  8  Phila.  (Pa.)  457. 

Am.   and    Eng.    Encyc.   of    Law,    tit.  Tennessee.  —  France  v.  State,  6  Baxt. 

Lotteries.  (Tenn.)  478, 

"The  word  'lottery'  is  not  a  term  of  Vamo  of  Pnrehaior  and  Time  of  Sala. — 
the  law,  and  to  dispose  of  real  or  per*  In  France  v.  State,  6  Baxt.  (Tenn.)  478, 
sonal  estate  by  lottery  is  not  an  offense  the  court  said:  "Inasmuch  as  the  per- 
which  has  a  recognized  and  established  son  to  whom  and  the  time  when  the 
legal  definition.  In  construing  the  tickets  were  sold  is  specified,  the  de- 
statute  we  must  be  guided  chiefly  by  fendant  is  in  no  danger  of  ever  being 
the  meaning  of  the  term  as  it  is  called  upon  to  answer  a  second  time 
ordinarily  used  in  a  popular  sense,  and  for  the  offenses  charged  in  these  indict- 
by  reference  to  the  mischief  intended  ments.  When  a  former  trial  is  pleaded 
to  be  redressed."  State  v.  Clarke,  33  in  bar,  it  is  enough  to  show  by  the 
N.  H.  329.  record  that  the  pleadings  were  such  in 

In  the  following  cases  the  indictments  the  first  case   that   the    same    matter 

were  held  sufficient,  the  schemes  set  out  might  have  come  directly  in  question 

in  them  falling  within  the  definitions  of  on  the  trial,  and  then  to  show  by  ex- 

the  word  "lottery;**  trinsic  evidence  that  it  did,  in  fact,  so 

Indiana.  —  Crews f.  State,  38  Ind.  28,  come  in  question  on  that  trial.** 

99,  30;  Hudelson  v.  State,  94  Ind.  426.  Befeoti    Cured    by  VerdSet.  —  Matters 

Tennessee.  —  Eubanks    v.     State,    3  which  are  merely   formal  and  not  of 

Heisk.  (Tenn.)  488.  substance    are    usually  cured  by  the 

Texas,  —  Holoman  v.  State,  2  Tex.  verdict.    Com.   v.  Gillespie,  7  S.  &  R. 

App.  6io.  (Pa.)  471;    Lawrence  v.  Com.,  86  Va. 

S.  The  nature  of  the  statutes,  and  the  573;  U.  S.  v,  Noelke,  17  Blatchf.  i\].  S.) 

additions    and    changes    which    take  554. 

place,  may  be  seen  from  the  r6sum6  of  Immaterial  Allegatioai.  —  Immaterial 

the  law  of  Maryland^  as  given  in  Ford  allegations    constitute   no   ground   for 

9.  State,  85  Md.  465.  quashing  an  indictment,   but  may  be 
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doubtful  by  the  early  cases.  The  word  *'  lottery,"  used  in  the 
statutes,  having  no  technical  meaning,  a  more  particular  descrip- 
tion was  required,  or,  in  the  event  that  it  could  not  be  obtained, 
the  reason  must  have  been  set  out.*  But  as  far  as  the  use  of  the 
word  "  lottery  *'  is  concerned,  and  unless  the  statutory  terms  are 
too  indefinite  to  fulfil  the  general  requirements  of  certainty,  it  is 
now  held  that  an  indictment  which  follows  the  words  of  the  stat- 
ute is  sufficient.* 


disregarded    as    a    mere    surplusage,  knowingly  sell,  vend,  and  cause  to  be 

Trout  V.  Stale,  iii  Ind.  499;  Watson  v,  sold  and  vended  what  are  commonly 

State,  III  Ind.  599.  known  and  called  lottery  policies,  the 

1.  Indiana.  —  Whitney   v.    State,    10  particulars  whereof  are  unknown  to  the 

Ind.   404,    in  which  case  it  was  said:  jurors  aforesaid,  and  did  then  and  there 

"'In  the  application  of  this  principle,  it  sell   and   vend   divers   of  such  lottery 

has  been  held,  in  most  cases,  that  the  policies  to  divers  persons  to  the  juror& 

act  or  instrument,  or  both,  constituting  aforesaid     unknown,"     is     sufficient, 

the  basis  of  the  prosecution,  should  be  Pickett  v.    People,  8  Hun  (N.  Y.)  83,. 

described  with  certainty  where  it  was  affirmed  (i"]  N.  Y.  609. 

in  ihe  power  of  the  grand  jury  or  other  2.  Sale  of  Lottery  PoUetes  or  Tickets  — 

accusing  tribunal  to  thus  describe  it  or  Alabama.  —  See  Keipp  v.  State,  49  Ala.. 

them;  and  where  it  was  not,  that  such  337,  which  case,  however,  is  not  pre- 

fact  should  be  stated  in  the  official  ac-  cisely  in  point. 


cusation  as  an  excuse  for  the  want  of 
certainty." 

New  York,  —  People  v.  Taylor,  3 
Den.  (N.  Y.)  91;  People  v.  Borges,  6 
Abb.  Pr.  (N.  Y.  Gen.  Sess.)  132. 

Oregon.  —  State  v.  Dougherty,  4  Ore- 
gon 200. 

Pennsylvania.  —  Com.  v.  Manderfield, 
8  Phila.  (Pa.)  457- 


Florida.  —  Bueno  v.  State,  (Fla.  1898) 
23  So.  Rep.  862. 

Illinois. — Dunn  v.  People.  40  111.  465, 

Indiana. — Trout  v.  State,  m  Ind. 
499;  Watson  V.  State,  iii  Ind.  599. 

Missouri.  —  Freleigh  v.  State,  8  Mo.. 
606:  States'.  Kennon,  21  Mo.  262;  State 
V.  Woodward,  21  Mo.  265. 

New  York.  —  Dunn  v.  People,  27  Hun: 


"A  Declaration  under  10  &  11  Wm.  (N.  Y.)  272,  reversed  on  another  point 

III.  for  playing  at  a  lottery  is  insuffi-  in  90  N.  Y.  104;  People  v.  Noelke,  94 

dent  if  it  state  the  charge  for  playing  N.  Y.  141,  i  N.  Y.  Crim.  Rep.  495,  affirm^ 

at    a    game  'called'  a  lottery  without  ing  2g  Hun  (N.  Y)46i. 
farther  specification."     Clarke  v.  Don-         Tennessee.  —  France  v.  State,  6  Baxt^ 

elly,  (T.  T.  .5  &  6  Vict.)  i  Rob.  &  Jos.  (Tenn.)  478. 
Dig.  (Ont.)  1620.  Description  of  Tickets.  —  A  particular 

Exouse.  —  That  such  descriptive  facts  description  of  the  card  or  ticket  is  un- 

are   not  within  the   knowledge  of  the  necessary.     It  is  sufficient  to  describe  it 


Sand  jury  is  a  sufficient  excuse  for  the 
ilure  to  detail  them  in  the  indictment. 
People  T.  Taylor,  3  Den.  (N.  Y.)  91,  in 
which  case  the  court  said :     "This  rule 


in  the  language  of  the  act  as  a  lottery 
ticket.  Dunn  v.  People,  40  111.  465. 
See  also  Freleigh  v.  State,  8  Mo.  606, 
citing  Com.   v.   Clapp,  5  Pick.  (Mass.) 


must  not  be  carried  so  far  as  to  furnish  41;  Davis's  Precedents  162. 

a  shield  from  punishment  where  it  is  "  Lottery  Tickets "  Bistingnished  from 

plain  that  a  crime  has  been  committed ;  Tickets  in  Bevice  in  Katnre  of  Lottery.  — 

and  therefore  the  indicting  jurors  are  "Where  the  proof  can  sustain  the  sale  of 

allowed  to  state  that  a  particular  fact,  tickets  in  a  lottery,  it  would  be  best  to- 


not  vital  to  the  accusation,  is  to  them 
unknown."  See  also  Pickett  v.  People, 
8  Hun  (N.  Y.)83,  affirmed  t^  N.  Y.  609; 
People  V.  Noelke,  2q  Hun  (N.  Y.)  461, 
affirmed  f^  N.  Y.  137.  i  N.  Y.  Crim. 
Rep.  495;  Com.  v.  Manderfield.  8  Phila. 

(Pa.)  457. 

Precedent  Alleging  Excuse.  —  An  in- 
dictment charging  that  the  defend- 
ant   "did    wilfully,    unlawfully,    and 


charge,  nay  necessary  to  charge  the 
sale  to  be  of  'lottery  tickets;'  but  where 
the  device  is  one  in  the  nature  of  a  lot- 
tery, it  is  proper  to  describe  the  ticket& 
not  as  being  'lottery  tickets,'  which,  lit- 
erally, they  are  not,  but  as  'tickets  in  a 
device  in  the  nature  of  a  lottery.'  *" 
State  V.  Kennon,  21  Mo.  262. 

Few  York  Statnte.  —  A  statute  making- 
it  an  offense  for  any  person  to  sell  or 
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c.  Allegations  in  Particular  Offenses  —  (i)  Sale  of  Lot- 
tery Tickets  —  In  0«n«ral.  —  All  constituent  parts  of  the  offense 

which  the  statute  describes  must  be  covered  by  allegations  in  the 
indictment.*     Bat  these  need  not  always  appear  by  direct  aver- 

vend  what  are  commonly  known  as,  or  prize  of  value,  and  if  this  were  not  true 

are  called,  lottery  policies  (3  Rev.  Stat,  the  defendant  could  defeat  the  prosecu* 

N.  Y.  (6th  ed.),  920,  §41)  is  unqualified  tion  by  proving,  under  the  plea  of  not 

and  dependent  on  nothing  further  than  guilty,   that  no  prizes  were  to  be  dis- 

the  selling  or  vending  of  the  policy  to  tributed,  for  in  such  case  there  would 

create    the    offense    mentioned    in   it.  be  no  game   of   hazard."     France  9. 

Counts  of  the  indictment  which  contain  State,   6   Baxt.    (Tenn.)  478.     See  also 

all  the  facts  which  by  the  terms  of  the  People  v,  Warner,  4  Barb.  (N.  Y.)  314; 

statute  are  required  to  constitute  the  People  v.  Noelke,  94  N.  Y.  141;  i  N.  Y. 

offense  are  sufficient.     Dunn  v.  People,  Crim.  Rep.  495,  affirming  29  Hun  (N. 

37  Hun  (N.  Y.)272,  reversedon  another  Y.)46i. 

point  in  90  N.  Y.  104.  The  Popular  Meaning  of  the  Word.  — 

Setting  Up  and  Promoting  Lottery. —  "With  great  deference  to  the  sugges- 
The  acts  done  which  amount  to  the  set-  tion  of  Chief  Justice  Church,  it  is  never- 
ting  up  of  a  lottery  need  not  be  set  theless  thought  that  the  word  '  lottery  * 
forth.  ''It  is  never  requisite  that  the  has  a  technical  legal  meaning.  It 
indictment  should  disclose  the  evidence  means  precisely  what,  used  in  a  popu- 
by  which  it  is  to  be  supported.  The  lar  sense,  it  described  when  employed 
acts  done,  when  all  combined,  only  in  a  statute  affecting  the  subject  it 
compose  the  one  act  of  setting  up  a  lot-  embraces.  The  legislature  must  be 
tery,  which  is  made  an  ofifense  by  the  assumed  to  have  used  the  word  '  lot- 
statute;  and  »  ♦  ♦  this  ofifense  is  tery  *  in  its  popular  sense.  It  was  the 
sufficiently  described  by  using  the  mischief  of  that  species  of  gambling 
words  of  the  statute.  Com.  v,  Clapp,  that  was  to  be  prevented.  The  people 
5  Pick.  (Mass.)  41;  Hopkins  z'.  Com.,  3  were  to  be  protected  from  the  allure- 
Met.  (Mass.)  460;  Tully  t/.  Com.,  4  Met.  ments  of  the  doctrine  of  chances  by 
^Mass.)  357;  Com.  v.  McGovern,  10  punishing  the  persons  engaged  in  sell- 
Allen  (Mass.)  193.  The  tests  are  these;  ing  lottery  tickets,  and  hence  the  stat- 
If  every  allegation  may  be  taken  to  be  ute.  It  would  seem,  therefore,  to  be  a 
true,  and  yet  the  defendant  be  guilty  sufficient  description  of  the  ofifense  to 
of  no  ofifense,  then  it  is  insufficient,  charge  the  sale  of  a  lottery  ticket,  com- 
although  in  the  verjr  words  of  the  stat-  monly  called  the  Louisiana  State  Lot- 
ute.  Com.  V.  Squire,  i  Met.  (Mass.)  tery.  This  is  a  statement  in  substance 
258.  But  when,  by  using  the  words  of  and  efifect  that  a  chance  in  a  scheme  for 
the  statute,  '  the  act  in  which  the  offense  the  distribution  of  prizes  was  sold  by 
consists  is  fully,  directly,  and  expressly  the  defendants,  and  which  scheme  was 
alleged,  without  any  uncertainty  Oram-  a  violation  of  the  law  of  the  state, 
biguity,*  then  it  is  sufficient  so  to  allege  This  is  the  efifect  of  the  word  '  lottery  ' 
it.  Com.  V.  Welsh,  7  Gray  (Mass.)  324;  as  used  in  the  statutes,  and  in  the  in- 
Com.  V.  Ashley,  2  Gray  (Mass.)  356."  dictment  as  well.  It  is  impossible  that 
Com.  V,  Harris,  13  Allen  (Mass.)  534.  the  defendants,  when  thus  charged. 
See  also  Salomon  v.  State,  27  Ala.  26;  could  be  misled.  They  could  not  fail 
Com.  V.  Sullivan,  146  Mass.  142.  to  understand  the  ofifense  set  out  to  be 

EffNt    of    Word    "Lottery."  —  "In  the  sale   of    a    lottery   ticket  for  the 

further  answer  to    the    argument    so  Louisiana  State  Lottery,  and  that  such 

much  insisted   upon,   that  the  indict-  lottery  was  to  result  in  a  distribution 

ments  do  not  show  that  there  was  any  of  prizes  to   successful   ticket-holders, 

scheme  by  which  prizes  of  value  were  This  would  be  a  reasonably  certain  way 

to  be  distributed,  we  remark  that  the  of  describing  the    crime  committed." 

very  definition  of  a  lottery  is  that  it  is  a  People  v.  Noelke,  29  Hun  (N.  Y.)46r, 

game  of  hazard  in  which  small  sums  affirmed  94  N.   Y.  141,   i  N.  Y.  Crim. 

are  ventured  for  the  chance  of  obtaining  Rep.  495. 

a  larger  value  either  in  money  or  other  1.  Com.  v.  Bierman,   13   Bush  (Ky.) 

articles.     To  charge,  therefore,  that  a  345,  in  which  case  the  court  said:    "  It 

defendant  sold  a  lottery  ticket  necessa-  is    *    *    *    sufficient  that   the  indict*- 

rily  implies  that  he  sold  a  chance  for  a  ment  shall  state  that  the  accused  did 
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ment.  If  a  lottery  ticket  or  policy  is  given  in  tuBc  verba,  and  it 
appears  argumentatively  therefrom,  or  from  other  allegations, 
that  the  statutory  ofiense  has  been  committed,  the  indictment 
will  be  good.* 

Tho  Tidket  or  Polioj.  —  Where  it  is  held  insufficient  to  describe  the 
thing  sold  by  the  term  **  lottery  ticket,"  or  '*  lottery  policy,"  a 
general  description  of  it  should  appear  in  the  indictment.  It  is 
not  necessary,  however,  to  set  it  out  in  terms.* 

Looation  of  Lottorj.  —  Where  the  statute  is  general  in  its  terms, 
and  makes  no  distinction  between  tickets  of  lotteries  within  or 
without  the  state,  the  location  of  the  lottery  need  not  be  shown 
by  the  indictment.* 

Sdenter.  —  It  is  unnecessary  to  allege  that  the  defendant  knew 
that  the  sale  of  lottery  tickets  was  an  unlawful  act.'* 

vend  a  lottery  ticket,  purporting  to  en-  495;    Com.   z:   Manderfield,   8    Phila. 

title  the  holder  to  a  prize,  share,  or  (Pa.)  457. 

interest  in  a  prize,  to  be  drawn  in  a        8.  Com.  v.  Bierman,  13  Bush  (Ky.) 

named  lottery,  giving,  as  is  done  in  345;  Freleigh  v.  State,  8  Mo.  606;  Peo- 

this  case,  a  general  description  of  the  pie  r.  Taylor,  3  Den.  (N.  Y.)9i;    Peo- 

ticket,  and  averring   that  the   sale  or  pie  v.  Borges,  6  Abb.  Pr.  (N.  Y.  Gen. 

vending    was    unlawful.     No   greater  Sess.)  132;  Com.  c.  Gillespie,  7  S.  &  R. 

strictness  in  pleading  is  required  in  in-  (Pa.)  471. 

dictments  for  statutory  offenses,  either        Th«  Ticket  Is  Hot  the  Gist  of  the  Offmie. 

by  the  rules  of  the  common  law  or  the  — **  The  ticket  or  tickets  need  not  be 

provisions  of  our  Criminal    Code  of  set  out.     In    the  cases  to  which  we 

Practice."  have  been  referred  where  it  is  neces- 

The  Partieular  Acts  Bone,  or  methods  sary  to  set  out  the  tenor  of  ihe  instru- 

resorted  to,  to  induce  persons  to  take  ment,   as  in    indictments  for   forgery 

chances  or  to  purchase  tickets  need  not  and     counterfeiting,    for    libels    and 

be  specified.     The  specific  and  material  threatening  letters,  the  writing  consti- 

fact  to  be  proved  is  that  the  accused  did  tutes  the  gist  of  the  offense.     But  it  is 

**  induce  *'  others  to  take,  buy,  etc.;  the  not  so  where  the  defendant  is  charged 

particular  acts  or   modes    of  induce-  with  the  sale  of  a  lottery  ticket.     That 

ment  are  circumstances  or  facts  which  is  more  like  larceny  of  a  written  in- 

constitute  the  evidence  of  the  principal  strument,  where  the  indictment  need 

or   material  fact,  and  they  need  not  be  not  set  forth  either  the  tenor  or  purport 

set  out  in  the   indictment.     Miller  v,  of  the  writing.     A  general  description 

Com.,  13  Bush  (Ky.)  731.  is   sufficient.     And    besides,    a    ticket 

Vamee  of  PnrehMen.  —  An  ihforma-  need  not  be  in  the  form  of  a  written 

tion  for  selling  lottery  tickets  need  not  contract  or  engagement.     It  may  be 

give  the  name  of  the  purchaser.     State  any  sign,  symbol,  or  memorandum  of 

7f,  Yoke,  9  Mo.  App.  582.  the  holder's  interest  in   the   lottery." 

Pnrpoee  of  Lottery.  —  In  New  York  it  People  v.  Taylor,  3  Den.  (N.  Y.)  99. 
has  been  held  that  where  none  of  the        8.  People  v.  Charles,  3  Den.  (N.  Y.) 

counts    alleges    that   the  lottery    was  212;  People  v,  Warner,  4  Barb.  (N.  Y^ 

opened,  etc.,  "  for  the  purpose  of  ex-  314;    People  v.  Sturdevant,  23  Wena. 

posing,  setting  to  sale,  or  disposing  of  "  (N.  Y.)  418;  Grover  v,  Morris,  73  N.  Y. 

money,  or  any  other  valuable  thing,  476;    People  r.  Noelke,  94  N.  Y.  137,  i 

the   indictment  cannot  be  supported.  N.  Y.  Crim.  Rep.  495,  affirming  29  Hun 

People  V.  Payne,  3   Den.  (N.   Y.)  88.  (N.  Y.)  461. 

To  the  same  effect  see  People  z/.  Taylor.        4.  Com.  v.  Bull,  13  Bush  (Ky.)  656, 

3  Den.  (N.  Y.)  91.  in   which  case  it  was  said:     **  When 

1.  Com.  V,  Thacher,  97  Mass.  583;  the  legislature    has    declared    that   a 

People  V.  Warner,  4  Barb.  (N,  Y.)  314;  given  act  shall  be  deemed  unlawful, 

People  V.  Noelke.  29  Hun  (N.  Y.)  461,  the  person  voluntarily  doing  said  act 

affirmed^  N.  Y.  137,  i  N.  Y.  Crim.  Rep.  will  be  chargeable  with  a  criminal  in- 
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Charge  in  the  Singular.  — ^  Though  the  statute  prohibits  the  sale  of 
**  lottery  tickets,"  in  the  plural,  an  indictment  for  the  sale  of  a 
single  ticket  is  nevertheless  good.* 

(2)  Advertising  Lottery  Tickets  or  Lotteries.  —  It  is  not  usually 
necessary  to  set  out  in  the  indictment  either  the  kind  of  tickets, 
or  lottery,  advertised,  or  the  place  where  it  was  stated  in  the 
advertisement  that  tickets  might  be  purchased.*  The  advertise- 
ment need  not  be  set  out  in  the  indictment  in  terms,  though  if 
such  a  course  is  pursued,  and  the  paper  shows  on  its  face  that  it 
is  within  the  statute,  it  will  aid  the  absence  or  informality  of 
direct  averments.*  On  the  other  hand,  when  the  advertisement 
set  out  in  the  indictment  cannot  be  brought  within  the  statutory 
provisions,  general  allegations  making  out  the  offense  will  be 
overcome.*  Where  a  newspaper  containing  such  an  advertise- 
ment is  published  by  the  defendant  in  another  state,  it  must  be 
charged  that  he  knew  it  circulated  in  the  place  where  the  indict- 
ment is  found.* 

Where  There  Ii  a  Proeeontor  Interested  in  the  Penalty,  it  is  not  necessary 
that  his  name  should  be  inserted  in  or  indorsed  upon  the  indict- 
ment.* 

(3)  Establishing,  Promoting^  etc.  Lotteries, — It  is  generally 
sufficient  to  charge  the  offense  in  the  words  of  the  statute,  with 
a  showing  that  the  things  disposed  of  by  the  lottery  are  of  some 
value.     Details  need  not  be  given.''     But  where,  instead  of  thus 

tent,  and  the  guilty  knowledge  will  be  case  it  is  said  that  it  is  the  better  plan 

presumed  as  matter  of  law."  to  set  it  out. 

1.  Freleigh  v.  State,  8  Mo.  606.  Maine.  —  State  v.  Willis,  78  Me.  70. 

2.  Com.  t/.  Clapp,  5  Pick.  (Mass.)  41;  New  York.  —  People  v.  Charles,  3 
Com.  V,  Hooper,  5  Pick.  (Mass.)  42.  Den.  (N.  Y.)  212,  affirmed  i  N.  Y.  180. 

Kentooky.  —  Under     the     Kentucky  SoAeient    Indictment    under  Xiaioui 

statute  it  must  appear  from  the  indict-  Statntes,  —  An  indictment  for  advertis- 

ment  that  the  advertisement  announced  ing  a  lottery  which  alleges  that  *'  a  cer- 

a  place  within  the  state  where  tickets  tain  lottery,  and  scheme  and  dra'wing 

could  be  obtained.    Louisville  Courier-  in   the  nature  of  a  lottery,  known  as 

Journal  Co.  z.  Com.,  92  Ky.  22.  the    Louisiana  State   Lottery,    would 

Announcing  in  the  published  ac-  then  and  thereafter  be  conducted,  held, 
count,  set  out  in  an  information,  how  and  drawn  monthly,  in  the  city  of  New 
much  money  invested  in  a  specified  Orleans,  by  means  of  which  said  lot- 
manner  would  procure  a  ticket,  is  tery,  scheme,  and  drawing  a  large  sum 
equivalent  to  stating  the  price  of  the  of  money,  to  wit,  seventy-five  thousand 
ticket.  The  announcement  in  such  dollars,  was  to  be,  by  methods  to  the 
published  account:  *'  To  every  pur-  jurors  aforesaid  unknown,  disposed 
chaser  of  twenty-five  cents  worth  of  of  by  lot  and  chance,"  suflSciently 
goods  at  our  drug  store  we  will  give  a  charges  the  offense  prohibited  by  Re- 
ticket.  This  ticket  entitles  the  holder  vised  Statutes,  §  1566,  as  amended  by 
to  one  share  in  the  donation  to  be  held  the  Act  of  March  22,  1881  (Laws,  p. 
December  loth,  1882,"  is  sufficient  to  113),  and  also  includes  the  offense  de- 
name  the  time  or  place  of  the  contem-  fined  in  section  1567.  State  v.  Kaub, 
plated  drawing.  Lohman  v.  State,  81  90  Mo.  196. 
Ind.  15.  4.  State  v.  Sykes,  28  Conn.  225. 

8.  Indiana,  —  Lohman    v.   State,   81  6.  State  v.  Willis,  78  Me.  70. 

Ind.  15.  6.  State  v.  Willis,  78  Me.  70. 

Kentucky.  —  Louisville  Courier-Jour-  7.  Bueno  v.  State,  (Fla.  1898)  23  So. 

nal  Co.  V,  Com.,  92  Ky.  22,  in  which  Rep.   862;    Com.   v,    Horton,   2   Gray 
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charging  the  offense,  a  specific  act  is  alleged,  full  particulars  con- 
cerning it  should  be  set  out.*  Where  the  statute  requires  the 
lottery  to  be  one  for  the  division  of  property,  the  indictment 
must  specifically  point  out  the  property  divided,  and  give  a 
description  of  it.* 

(4)    Unlawful  Use  of  United  States  Mails,  —  The  Sevised  Statutet 
tf  tin  ITaitad  Stotai,  §  3894,  amended  by  the  Act  of  Sept.  19,  1890, 

prohibits  all  letters  or  circulars  concerning  illegal  lotteries  and 
like  schemes  from  being  carried  in  the  mails.' 

(Mass.)  69;    Com.  v.  Harris,  13  Allen  laws  regulating  forms  of  proceeding  and 

(Mass.)  534;  State  v.  Shorts,  32  N.  J.  L.  the  constitutional  provisions  relating  ta 

398.  the  latter  do  not  generally  apply  to  the 

"  With  regard  to  the  second  point,  I  former, 
think  the  objections  to  the  indictment  1.  In  Com.  v.  Sheedy,  159  Mass.  55, 
must  prevail.  It  does  not  contain  that  the  indictment  charged  that  the  de- 
certainty  in  the  description  of  the  fendant,  at  a  time  and  place  stated, 
offense  which  is  essential  in  criminal  "  did  dispose  of  one  suit  of  clothing  of 
pleading.  The  act  prohibits  *  lotteries  the  value  of  thirty-five  dollars  by  way 
for  tnoney,  goods,'  etc.  This  plead-  of  lottery."  It  was  held  that  while  the 
ing,  in  charging  the  offense,  does  not  indictment  followed  the  language  of 
allege  that  the  lottery  set  up  by  the  de-  the  statute  (Pub.  Stat.  Mass.,  c.  209, 
fendants  was  for  money  or  anything  of  §  i),  yet,  as  it  charged  a  specific  act, 
value.  It  is  true  that  afterwards  it  this  was  not  enough,  as  the  defendant 
avers  that  the  defendants  *  by  means  of  was  entitled  to  have  the  offense  set  out 
said  lottery  and  scheme  of  chance  '  with  the  usual  precision  and  certainty. 
'  did  expose  and  set  to  sale  '  certain  The  name  of  the  person  to  whom  the 
articles.  But  the  statute  is  silent  as  to  suit  of  clothing  was  disposed  of  should 
the  sale  of  things  by  lottery,  and  al-  have  been  alleged,  or,  if  he  was 
though  this  statement  of  a  sale  may  unknown,  this  fact  should  have  been, 
imply  that,  in  some  possible  way,  there  stated. 

was  a  disposition  of  things  of  value  by  2.  Markle  v.  State,  3  Ind.  535. 

lot,    yet   this   necessary    circumstance  nieg^al  Potsesiion  of  Lottery  Tickets.  — 

should    not    be    left    to    conjecture."  See  Ford  v.  Stale,  85  Md.  465;  Com.  z/. 

State  V.  Shorts,  32  N.  J.  L.  398.  Dana,  2  Met.  (Mass.)  329. 

Vnmber  or  Amount  of  PriiM. —  '* '  A  lot-  3.  The  Original  Proviiion.  —  The  Rev. 
tery  for  money  '  sufficiently  indicates  a  Stat.  U.  S.  provides  that  "  no  letter  or 
lottery  in  which  the  prizes  are  to  be  circular  concerning  illegal  lotteries,  so- 
drawn  in  money.  It  is  not  necessary  called  gift  concerts,  or  other  similar 
that  the  indictment  should  set  forth  enterprises  offering  prizes,  or  concern- 
the  number  or  amount  of  the  several  ing  schemes  devised  and  intended  to 
prizes  into  which  the  scheme  is  di-  deceive  and  defraud  the  public,  for  the 
vided.'*  Com.  v.  Harris,  13  Allen  purpose  of  obtaining  money  under 
(Mass.)  534.  false  pretenses,  shall  be  carried  in  the 

Inloniuitiona  Bated  on  Mnnielpal  Ordi-  mail.  Any  person  who  shall  know- 
naiioee.  —  In  State  v.  Boneil,  42  La.  ingly  deposit  or  send  anything  to  be 
Ann.  mo,  1207,  the  defendant  was  conveyed  by  mail,  in  violation  of  this 
charged  with  violating  an  ordinance  section,  shall  be  punishable."  U.S.?'. 
"  by  selling  illegal  prize  packages  of  Patty,  9  Biss.  (U.  S.)  429. 
tea."  The  time,  place,  and  date  of  The  Amendment.  —  As  amended  by 
the  act  were  specified,  and  it  was  held  the  Act  of  Sept.  19,  1890,  *'  three 
that  the  charge  sufficiently  advised  the  somewhat  different  offenses  are  created 
defendant  of  the  offense  and  the  nature  by  the  section  above  quoted:  (i) 
thereof,  as  violations  of  municipal  ordi-  knowingly  depositing,  or  causing  to 
nances  are  not  usually  or  properly  re-  be  deposited,  such  forbidden  matter  in 
garded  as  crimes,  in  the  sense  in  which  the  mails;  (2)  sending  such  matter  or 
that  word  is  commonly  used,  which  em-  causing  it  to  be  sent  by  mail;  (3)  know- 
braces  only  offenses  against  the  public  ingly  causing  such  matter  to  be  deliv- 
criminal  statutes  of  the  state,  and  the  ered   by   mail."     U.  S.  v.  Homer,  44 
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Uiliig  WordB  of  Statute.  —  An  indictment  which  charges  the  offense 
in  the  words  of  the  statute  is  sufficient.*  It  need  only  be 
alleged,  therefore,  that  the  scheme  was  a  lottery,*  but  if  the  par- 
ticulars are  given,  and  fall  within  the  statutory  terms,  the 
indictment  will  be  good.* 

Intent  —  No  intent  to  aid  in  promoting  a  lottery  need  be 
alleged.  The  word  "  concerning"  is  used  in  the  statute  in  the 
sense  in  which  is  it  commonly  understood,  and  renders  an  aver- 
ment of  such  intent  immaterial.* 

Fed.  Rep.  677.  To  the  same  efifect  see  charge  that  the  paper  was  one  "  con- 
U.  S.  V,  Conrad,  59  Fed.  Rep.  458;  In  ceming  a  lottery  offering  prizes.*' 
re  Palliser,  136  U.  S.  257;  Horner  v.  Said  the  court:  "  The  things  pro- 
U.  S.,  143,  U.  S.  207,  570.  scribed  are  (i)  *  lotteries;  '  (2)  *  so- 
1.  ***  The  words  oif  the  statute  them-  called  gift  concerts;'  (3)  'similar 
selves  fully,  directly,  and  expressly,  enterprises  offering  prizes; '  and  (4) 
without  any  uncertainty  or  ambiguity,  '  schemes  devised  and  intended  to  de- 
set  forth  all  the  elements  necessary  to  ceive  and  defraud  the  public  for  the 
constitute  the  offense  intended  to  be  purpose  of  obtaining  money  under 
punished;  and  that  being  so,  an  indict-  false  pretenses.'  The  words  '  offering 
ment  that  charges  the  offense  in  the  prizes  *  qualify  and  limit  the  words 
language  of  the  statute  is  sufficient.'  '  similar  enterprises.'  They  indicate 
It  is  only  where  the  statute  does  not  the  nature  of  the  similarity  to  *  lot- 
expressly  and  directly  set  forth  all  the  teries  '  and  '  so-called  gift  concerts,' 
elements  constituting  the  offense  that  which  must  characterize  other '  enter- 
the  employment  in  the  indictment  of  prises  '  than  '  lotteries  '  and  '  gift  con- 
the  words  of  the  statute  is  insufficient."  certs'  to  bring  them  also  within  the 
U.  S.  V,  Fulkerson,  74  Fed.  Rep.  631,  embrace  of  the  statute.  The  words  are 
following  and  quoting  U.  S.  v.  Lynch,  49  wholly  unnecessary,  and  would  be 
Fed.  Rep.  851.  tautological  as  descriptive  of  '  lot- 
In  U.  S.  V.  Conrad,  59  Fed.  Rep.  teries '  and  *  gift  concerts,*  for  the 
458,  the  crime  charged  consisted  in  un-  offering  of  prizes  is  well  understood  to 
lawfully  depositing  and  placing  in  a  be  an  essential  part  of  a  '  lottery  '  or  a 
post  office  a  circular  concerning  a  lot-  *  gift  concert.'  This,  we  think,  is  the 
teiy,  and  this  circular  was  in  each  obvious  construction  and  meaning  of 
count  set  forth  in  hac  verba,     Goff,  J.,  the  statute." 

said:    "  The  particularity  required  by  Prefent  Ezlstanoe  of  the  Lottery.  —  The 

the  authorities  relied  on  by  counsel  for  allegations  in   the  indictment  in   the 

defendants  applies  in  this  instance  to  case  of   U.  S.  c.  Fulkerson,  74   Fed. 

the  character  of  the  circular  mailed,  to  Rep.  619,  were  held  sufficient  to  show 

the  post  office   where   mailed,  to  the  that  the  lottery  existed  at  the  time  the 

person  to  whom  it  was  sent,  and  the  letter  or  circular  was  mailed.     In  the 

office  to  which  it  was  directed.     With  case  of  U.  S.  v.  Bailey,  47  Fed.   Rep. 

even    greater    minuteness    than     was  117,  the  indictment  was  held   insuffi- 

necessary  have  the  circular  and  publi-  cient  in  this  respect, 

cation  been  set  forth,  and  in  two  of  the  2.  U.S.  v.  Fulkerson,  74  Fed.  Rep. 

counts  has  the  lottery  alluded  to  been  619. 

designated  by  name,  while  in  all  of'  3.  U.  S.  v,  Wallis,  58  Fed.  Rep.  942; 
them  it  is  particularly  alleged  that  the  U.  S.  v,  Fulkerson,  74  Fed.  Rep.  631 ; 
circular  described  was  concerning  a  U.  S.  v.  Sherwood  (not  reported),  cited 
lottery,  and  was  to  promote  and  aid  the  in  U.  S.  v.  Fulkerson,  74  Fed.  Rep.  639. 
same.  In  my  opinion  the  defendants  4.  U.  S.  v.  Fulkerson,  74  Fed.  Rep. 
are  sufficiently  well  advised  by  the  in-  619,  in  which  case  the  court  said:  "  The 
dictment  of  the  nature  and  cause  of  the  *  *  •  objection  that  the  indictment 
accusation  made  against  them,  and  are  fails  to  allege  that  the  matter  *  *  * 
able  to  make  their  defense  with  all  was  in  aid  of  a  lottery  is,  in  my  opin- 
reasonable  certainty  and  knowledge."  ion,  untenable.  I  cannot  ascribe  to 
That  Priies  Were  (MBnred.  —  In  U.  S.  v,  the  word  *  concerning  »  ♦  ♦  ♦  the 
Noelke,  17  Blatchf.  (U.  S.)  554,  it  was  significance  contended  for  by  the  de- 
objected  that  the  indictment  omitted  to  fendant,  but  think  it  should  be  takea 
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The  Word!  "  Shall  Knowingly  Depoiit "  are  also  used  in  the  statute  in 
their  ordinary  acceptation,  and  are  sufficient  in  an  indictment  to 
charge  a  knowledge  of  the  character  of  the  letter  or  circular 
mailed.* 

The  Letter  or  Cironlar  must  appear  in  the  indictment  in  hxBc  verba.* 
It  is  not  necessary  that  such  letter  or  circular  should  show  on  its 
face  that  it  concerns  a  lottery,*  but  when  it  does,  and  the  ele- 

in    its    ordinary  meaning.     Thus  ac-  fact  untrue,  yet  unknown  to  him  to  be 

cepted,  the  word  signifies '  pertaining  untrue.     And  in  the  same  way,  when 

to; '  '  having  relation  to.'     Nor  does  it  I  say  that  a  party  knowingly  deposited 

conflict  with  this  interpretation  to  con-  an  obscene  picture,  no  one  supposes 

cede  that  a  letter  *  pertaining  to  '  or  that  I  mean  that  he  simply  deposited  a 

*  having  relation  to  *  a  lottery  might,  picture,  the  character  of  which  he  was 

under  some  circumstances,  be  depos-  ignorant  of.    All    understand    that  I 

ited  in  the  mail  and  yet  no  crime  be  mean  to  say  that  he  has  deposited  that 

thereby    committed.      Such     circum-  which  he  knew  to  be  obscene,  and  this 

stances,  however,  would  simply  con-  because  the  adverb  "  knowingly ,"  used 

stitute  a  case   manifestly  outside    of  in  sentences  of  this  kind,  by  the  com- 

the  intent  of  Congress,  as  shown  in  mon  understanding  of  all,  goes  beyond 

the  section,  and  which,  therefore,  the  the  mere  verb  and  includes  broadly  all 

courts  would  hold  to  be  exceptional."  that  is  expressed  in  the  full  act  charged 

U.  S.  V.  Fulkerson,  74  Fed.  Rep.  631.  to  have  been  done.'     U.  S,v.  Clark,  37 

See  also  U.  S.  v,  Bailey,  47  Fed.  Rep.  Fed.  Rep.  107." 

117.  «.  U.  S.  V.  Noelke,  17  Blatchf.  (U.  S.) 
1.  The  words  in  an  indictment,  *' did  554,  in  which  case  it  was  said: 
knowingly  deposit,"  etc.,  in  their  ordi-  **  Where  the  offense  consists  of  words 
nary  acceptation,  mean  that  the  de-  spoken  or  written,  the  general  rule  is 
fendant  knew  that  the  matter  which  that  those  words  must  be  set  forth  in 
he  is  alleged  to  have  deposited  in  the  the  indictment.  *  *  *  It  seems  to 
post  office  concerned  a  lottery.  U.  S.  us  that  the  present  case  is  within  the 
V.  Fulkerson,  74  Fed.  Rep.  619,  in  general  rule.  In  the  recent  case  of  U. 
which  case  Wellborn,  J.,  said:  **  On  S.  ».  Bennett,  16  Blatchf.  (U.  S.)  338, 
this  point  I  shall  follow,  not  the  ruling  the  rule  was  recognized  in  the  case  of 
in  U.  S.  V,  Slenker,  32  Fed.  Rep.  691,  an  indictment  for  sending  obscene 
but  the  views  expressed  by  Mr.  Justice  matter  through  the  mail,  but  it  was 
Brewer  as  follows:  *  Doubtless,  the  held  that  the  rule  did  not  apply  where 
question  turns  largely  on  whether  it  appeared  by  the  indictment  that  the 
the  word  **  knowingly,"  as  used  in  the  matter  was  too  indecent  to  be  put  upon 
statute  and  the  indictment,  qualifies  the  records  of  the  court,  in  which  par- 
simply  the  adjacent  verb  **  deposit,"  ticular  case  the  courts  in  this  country 
or  the  whole  matter  described.  It  may  have  held  that  the  rule  does  not  apply." 
be  conceived  that  ordinarily  an  adverb  Befeot  Hot  Cured  by  yerdlet.  -r  The 
is  understood  as  qualifying  its  adja-  failure  to  set  out  in  terms  the  letter  or 
cent  verb,  and  yet  that  is  not  always  circular  for  the  mailing  of  which  an 
true;  and  in  construing  words  and  indictment  is  brought  under  the  United 
sentences  used  in  an  indictment  we  States  law  is  not  such  a  formal  mat- 
are  to  give  them  their  ordinary  signifi-  *  ter  as  a  verdict  will  cure.  U.  S.  v. 
cance,  in  the  absence  of  some  technical  Noelke,  17  Blatchf.  (U.  S.)  554. 
construction  necessarily  imposed  upon  8.  U.  S.  v,  Bailey,  47  Fed.  Rep.  117; 
them.  Now  it  is  a  familiar  use  of  the  U.  S.  v.  Fulkerson,  74  Fed.  Rep.  619. 
adverb*'  knowingly  "  that  it  qualifies  "  I  do  not  think  this  indictment  de- 
both  its  adjacent  verb  and  the  full  act  fective  for  failing  to  show  how  and  in 
thereafter  described.  A  few  simple  what  manner  the  circulars  set  forth  in 
illustrations  will  make  this  clear:  I  the  several  counts  concern  a  lottery, 
say  that  a  party  knowingly  told  a  lie.  It  is  sufficient,  in  my  opinion,  to  charge 
Every  one  understands  from  that  that  in  the  words  of  the  statute  the  fact 
I  mean  that  the  party  has  stated  that  that  they  do  concern  a  lottery,  without 
which  he  knew  to  be  a  lie,  and  not  sim-  setting  forth  the  evidence  going  to 
ply  that  he  stated  that  which  was  in  show  that  fact.     But  I  think  the  indict- 
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ments  constituting  the  offense  appear  upon  its  face,  it  may  be 
used  to  aid  the  absence  or  informality  of  necessary  allegations.^ 
The  indictment  may  allege  the  paper  to  be  a**  letter  and  cir- 
cular" instead  of,  in  the  words  of  the  statute,  a  **  letter  or 
circular."* 

Poitage  and  Addreu.  —  It  is  not  necessary  to  allege  prepayment  of 
postage,  or  to  make  it  appear  that  the  letter  or  circular  was  intel- 
ligently addressed  for  transmission  through  the  mails.* 

d.  Duplicity.  —  Not  infrequently,  various  acts  are  denounced 
in  a  single  statute.  Each  may  be  complete  in  itself  and  liable  to 
the  penalty  provided ;  and  yet  an  indictment  may  set  them  all 
up  in  one  count  and  not  be  open  to  the  objection  of  duplicity  if, 
taken  together,  they  form  but  a  single  offense.*     It  is  sometimes 

ment  defective  because  it  fails  to  aver  39;    State  v.  Vogel,  64  Mo.  App.  161 ; 

the  existence  of  any  lottery,  or  of  an  in-  State  v,  Ochsner,  9  Mo.  App.  216;  State 

tentiofi  to  hold  any  lottery  or  drawing  v.    Price,   9   Mo.    App.    581 ;    State    v. 

for   prizes  to  which   the  circulars  set  Hindman,  4  Mo.  App.  582. 
forth  relate.     The  circulars  upon  their        "If  every  sale  includes  an  offer  to 

face  do  not  show  that  they  concern  or  sell,  why  may  it  not  also  include  an 

in  any  way  relate  to  a  lottery.     In  such  exposure  to  sale?    And  since  advertis- 

a  case  the  existence  of  a  lottery,  or  of  ing  for  sale  is  but  an  auxiliary  of  ex- 

a  scheme  for  a  lottery,  or  of  an  inten-  posure  to  sale,  why  may  not  both  acts 

tion  to  hold  some  lottery  or  drawing  be  considered  as  only  so  many  steps  to 

for  prizes,  to  which  the  circulars  relate,  the  single  offense  of  selling  ?    It  is  no 

must  be  proved  by  other  evidence  than  answer  to  say  that  each  step  is  sever- 

the   circulars    themselves.      The    fact  ally  prohibited,  and  therefore  a  distinct 

should  therefore  be  averred.     For  ab-  offense,  for  it  is  already  shown  that  an 

sence  of  this  averment,  the  demurrer  offer  to  sell  may  be  a  distinct  offense 

to  the  indictment  is  sustained."     U.  S.  and  yet,  when  coupled  with  an  actual 

V.  Bailey,  47  Fed.  Rep.  117.  sale,  it  becomes  only  an  element  in  the 

1.  U.  S.  V,  Noelke,  17  Blatchf.  (U.  offense  of  selling.'^  State  v.  McWill- 
S.)  554;  U.  S.  V.  Bailey,  47  Fed.  Rep.  iams,  7  Mo.  App.  99. 

117;  U.  S.  V.  Fulkerson,  74  Fed.  Rep.  Under  Rev.  Stat.  Ind.  (1881),  §  2078, 
619.  But  see  U.  S.  v.  MacDonald,  65  an  information  charging  that  the  de- 
Fed.  Rep.  486.  fendant  advertised  an  account  of  when 

2.  U.  S.  V.  Noelke,  17  Blatchf.  (U.  and  where  a  certain  gift  enterprise  was 
S.)  554.  to  be  drawn,    the  prizes  therein,  the 

3.  U.  S.  V.  Lynch,  49  Fed.  Rep.  851.  price  of  a  ticket,  and  showing  where 

4.  Miller  v.  Com.,  13  Bush  (Ky.)  731;  tickets  might  be  obtained,  and  had  at 
Com.  V.  Harris,  13  Allen  (Mass.)  534;  the  same  time  given  publicity  to  the 
Com.  V.  Eaton,  15  Pick.  (Mass.)  273  said  gift  enterprise  by  unlawfully  cir- 
\cited  with  approval  xn  QoTCi.  v.  Tobias,  culating  printed  copies  of  such  ac- 
141  Mass.  129];  State  v,  Randle,  41  count,  does  not  charge  two  separate 
Tex.  292.  See  also  the  article  Indict-  and  distinct  offenses.  Lohman  v. 
ments,Informations,  AND  Complaints,  "State,  81  Ind.  15. 

vol.  10,  p.  536.  An  indictment  under  the  act  in  rela- 

Adverdiiiig,  Expoiing,  and  Selling  Lot-  tion  to  lotteries  (2  Rev.  Stat.  N.  Y.  666, 

tery  Tiokete.  —  Where  the  statute  pro-  §  29)  charged  that  the  accused  "did 

hibits,  in  one  clause,  in  the  alterna-  unlawfully  and  knowingly  offer  to  vend 

tive,  the  advertising,  exposing  for  sale,  and  to  sell  and  to  barter  and  to  furnish 

and  selling  of  lottery  tickets,  the  clause  and  to  supply,  and  to  procure  and  to 

may   be   treated   in  an  indictment   as  cause  to  be  furnished  and  procured,  to 

though  it  created  one  offense,  and  they  and  for  one  C,"  a  lottery  ticket.     The 

may  be  united  in  one  count.     State  v.  indictment  was  assailed  for  duplicity 

McWilliams,   7  Mo.  App.  99.     To  the  in   that   it   charged   two  separate  and 

same  effect  are  State  v.  Kaub,  19  Mo.  distinct  offenses,  i,  e,,  a  sale  to  C.  and 

App.  149;  State  7/.  Sellner,  17  Mo.  App.  a  sale  to  some  third  person  for  him. 
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permissible  to  join  separate  and  distinct  misdemeanors.^  An 
allegation  that  the  defendant  was  engaged  in  a  ''  lottery,  scheme^ 
or  device  of  chance,'*  does  not  render  a  count  ill  for  duplicity.* 

e.  Allegation  of  Time.  —  Alleging  the  date  when  the 
offense  was  committed  is  a  mere  matter  of  form,  and  the  omission 
to  do  so  is  not  a  valid  objection  to  an  indictment  or  informa- 
tion.* The  requirement  that  the  time  and  place  must  be  repeated 
in  the  charge  of  the  offense,  ais  that  the  defendant  **  then  and 
there  '*  sold  a  lottery  ticket,  is  not  absolute  in  an  indictment  for 
an  offense  of  this  character.* 

The  objection  was  held  untenable;  the  same  six  months,  may  be  joined,  but 

indictment  charged  but  a  single  offer  not  more,  and  when  joined  there  is  to 

to  furnish  C.  a  lottery  ticket  for  a  con-  be  a  single  sentence  for  all.'     The  gen- 

sideradon.     The    fact    that    the    offer  eral  rule  seems  to  be  that  there  should 

gave  the  choice  of  modes  did  not  trans-  be  a  separate  sentence  for  each  offense, 

form  it  into  tWQ  separate  and  distinct  •    •    ♦    Mullinix   v.    People,    76    111. 

offenses.     Read  v.  People,  86  N.  Y.  381.  211;  Blitz  i\  U.  S.,  153  U.  S.  308.     But 

L  People  V,  Dunn,  90  N.  Y.  104,  re-  if  the  question  can  be  regarded  as  an 

versing  27  Hun  (N.  Y.)  272;    Com.  v,  open   one  in  federal  practice,  we  are 

Gillespie,  7  S.  &  R.  (Pa.)  471.  not  called  upon  to  decide  it." 

M«  and  Oonipinoy  to  Bell.  —  A  count  Depotlt  tf  Kumirous  Ciroolan  in  Mail, 
for  selling  lottery  tickets  under  a  statu-  —  A  count  is  not  ill  for  duplicity  which 
tory  provision  and  one  for  conspiring  charges  that  a  certain  number  of  cir- 
to  sell  under  the  common  law  may  be  culars  were  deposited  on  a  certain  day, 
joined,  and  upon  a  verdict  of  guilty  of  and  on  divers  days  between  that  day 
both  offenses  a  separate  sentence  on  and  the  presenting  of  the  bill;  other- 
each  may  be  imposed.  Com.  v.  Syl-  wise,  where  the  charge  is  that  a  specific 
vester,  6  Pa.  L.  J.  283.  See  also  the  number  were  deposited  in  the  mail 
article  Conspiracy,  vol.  4,  p.  719.  each  day  between  the  dates  mentioned. 

UbIawM  Um  of  tho  Xaili.  —  In  Mac-  U.  S.  v.  Patty,  9  Biss.  (U.  S.)  429. 

Donald   v,  U.  S.,  24   U    S.  App.   25,   it  2.  State   v.    Willis,    78    Me.    70,    in 

was  said:     "  The    plaintiff    in    error,  which  case  the  court  said:     **  There  is 

MacDonald,  was  convicted  by  a  gen-  no  contradiction   in  the  terms.     They 

eral  verdict  upon  an  indictment  which  are  descriptive  of  only  one  thing,  the 

contains  at  least  two  distinct  charges,  pleader  trying  to  describe  the  offense 

which    were    properly    joined.      Rev.  by   as  apt  a   word  as  possible.     The 

Sut.  U.  S.,  §  1024;  In  re  Henry,  123  word  *  lottery  '  has  no  technical  mean- 

U.  S.  372.     The  fine  docs  not  exceed  ing.     A  lottery  is  nothing  more  or  less 

the  sum  of  the  several  sentences  which  than  a  scheme  or  device  of  chance." 

might  have  been  awarded,  and,  accord-  8.  Ketline  v.  State,  58  N.  J.  L.  462, 

ing  to  the  decision  in  Carlton  v.  Com.,  affirmed  59  N.  J.  L.  468;  U.  S.  v,  Con- 

5  Met.  (Mass.)  532,  that  was  legal;  and  rad,  59  Fed.  Rep.  458. 

m  the  case  of  In  re  Henry,  123  U.  S.  4.  State  v.  Willis,  78  Me.  70,  in  which 

372,  tlic  Supreme  Court,  referring  to  case    it    was     said:       '*  The    *    ♦    » 

the  provisions  in  section  5480  of  the  count  charges  that  the  defendant,  at 

Revised   Statutes,   that  three  distinct  'Augusta,  on  a  day  named,  was  unlaw- 

offenses  may  be  joined  in  the  same  in-  fully  concerned  in  a  lottery  (described) 

dictment,  said:    '  In  its  general  effect  '  by  selling   to  one   Harry    May   one 

this  provision  is  not  materially  differ-  ticket,'   and    so  on.     It  is  contended 

ent  from  that  of  section  1024  of  the  Re-  that  to  be  correct  it  should  read  '  by 

vised  Statutes,  which  allows  the  joinder  then  and  there  selling  '  the  ticket  de- 

in  one  indictment  of  charges  against  a  scribed.     In  a  capital  case  the  omission 

person  "  for  two  or  more  acts  or  trans-  would   probably  be  considered    fatal. 

actions  of  the  same  class  of  crimes  or  But  the  rule  requiring  time  and  place 

offenses,"  and  the  consolidation  of  two  to  be  repeated  to  the  traversable  aver- 

or  mare    indictments    found  in  such  ments  is  not    so  much    regarded    in 

cases.     Under  the  present  statute  three  indictments  for  inferior  offenses  as  in 

separate    offenses,   committed    in  the  cases  where  the  life  of  the  prisoner  is 
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3.  Instructiona.  —  An  instruction  must  be  limited  by  the  statu- 
tory offense  which  is  set  out  in  the  indictment  and  supported  by 
the  proof.* 

4,  Verdict.  —  A  general  verdict  is  proper  when  any  one  of  sev- 
eral  counts  or  charges  of  a  kindred  nature  is  sustained,*  or  the 
verdict  may  specify  the  offense  upon  which  the  conviction  is 
based.* 

6.  Costa.  —  Under  the  Alabama  statutes  a  solicitor's  fee  may  be 
taxed  as  costs  when  a  conviction  is  had."^ 

6.  Ezoeptiona.  —  Exceptions  taken  in  the  course  of  the  trial 
must  be  specific  and  definite.*  Where  the  record  on  appeal 
shows  that  the  exceptions  to  instructions  were  taken  and  allowed 


in  danger.    *    *    *    There  would  be  that  he  purchased   tickets    from    the 

more  ground  for  the  objection  if  a  series  place  of  business  of  the  defendant  four 

of  distinct  overt  acts  were  alleged,  all  times  that  he  was  certain  of,  and  per- 

essential    to    the    commission  of    the  haps  five  or  six  times.    The  jury  gave 

offense."  him  the  benefit  of  the  doubt,  and  con- 

1.  Wilson  V,  State,  67  Ga.  658;  State  victed  him  in  four  cases  only.     Now, 

V,  Pomeroy,  130  Mo.  489.    And  see  ar-  when  it  is  remembered  that  the  same 

tide  Instructions,  vol.  11,  p.  167.  identical  offense  is  charged  in  each  of 

Invasion  of  Provinoo  of  Jwy.  —  On  an  the  five  cases,  it  is  certain  that  it  is 

indictment  for  selling  lottery  policies,  wholly  immaterial  upon  which  four  he 

it   being  a  distinct  statutory    offense  was  convicted,  nor  do  we  well  see  how 

from  selling  lottery  tickets,  it  is  error  the  jury,  in  their  verdict,  could  have 

for  the  j  udge  to  charge  that  the  paper  discriminated  the  cases.     And  when  it 

in  evidence    is  not  a  ticket.    '*  This  is  further  seen  that  the  uncertainty,  if 

was  apparently  a  ruling  of  law  the  tend-  any  existed  in  the  verdict,  was  brought 

ency  of  which  was  to  help  prevent  the  about  by  the  defendant's  agreement 

jury  from   entertaining  a  reasonable  that  all  the  five  cases  should  be  tried 

doubt  whether  or  not  the  paper  was  a  together,  we  do  not  think  his  objection 

lottery   policy."     People  v,  Jones,  89  should  be  listened  to.     To  allow  it  to 

Hun  (N.  Y.)  12.  prevail   would    be    to    sanction    mere 

As  to  Form  of  yordiot.  —  "  It  was  not  trifling  with    the  court."     France    v, 

error  in  the  court  to  instruct  the  jury  State,   6    Baxt.  (Tenn.)  478.     To    the 

in  regard  to  the  form  of  their  verdict,  same  effect  see  Fontaine  v.  State,  6 

if    they    should    find    the    defendant  Baxt.  (Tenn.)  514. 

guilty.     It  was  thedutv  of  the  court  so  8.  "  The  verdict  is  not  liable  to  the 

to  instruct  them  in  this  case;  because  criticism  of  being  a  special  verdict.     It 

if  he  were  guilty  at  all  it  was  of  the  does  not  find  a  number  of  specific  facts 

offense  of  maintaining  and  keeping  a  and   leave   the  crime   to  be  gathered 

«cheme  or  device  for  hazarding  money,  from  them,  but  it  finds  the  defendant 

nrhich  the  court  instructed  to  the  effect  guilty  of  the  offense  of  carrying  on  a 

that  he  was  guilty  of,  if  of  any  crime  scheme  or  device  for  hazarding  money, 

at  all.     There  was  no  proof  that  he  had  It  simply  specifies  the  crime,  and  as 

sold  lottery  tickets  or  carried  on  a  lot-  other  kindred  offenses  were  in  the  bill 

tery,  but  the  proof  was  all  aimed  at  the  of  indictment  (which  is  not  excepted  to 

point  that  he  did  keep  and  carry  on  here),  it  was  necessary  that  it  should 

a    scheme    or    device    for    hazarding  be  specified."    Wilson  v.  State,  67  Ga. 

money."     Wilson    v.    State,    67    Ga.  658. 

658.  4.  Ex   p.    Tompkins,    58    Ala.    71; 

8.  Bueno  v.  Sute,.(Fla.  1898)  23  So.  Exp.  Hawkins,  89  Ala.  103. 

Rep.   862;    State  v,  Hindman,  4  Mo.  5.  State  v.   Price,  9  Mo.  App.    581*. 

App.  582.     And  see  People  v.  Dunn,  90  Wilkinson  v.  Gill,  74  N.  Y.  63;    Mac. 

N.   Y.   104,  reversing  27  Hun  (N.  Y.)  Donald   v.    U.   S.,  24  U.  S.  App.  25 

272.    See  also  the  article  Verdicts.  And  see  article  Exceptions  and  ObI 

'*  The  witness  for  the  state  proved  jections,  vol.  8,  pp.  218,  219,  257,  258- 
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by  the  court  after  the  time  limited  by  the  rules  of  practice,  they 
will  not  be  recognized  as  valid.* 

n.  COMPLAnrTS  FOB  Seabch  Waekavtb.  —  The  oath  to  a  com- 
plaint for  a  warrant  to  search  for  and  seize  lottery  tickets  is 
insufficient  where  it  is  made  on  reasonable  cause  to  suspect, 
instead  of  on  belief  in,  the  facts.*  When  the  complaint  contains 
a  description  of  the  articles  seized  and  •  designates  the  place  of 
concealment,  the  warrant  need  not  repeat  those  matters,  but  may 
merely  contain  a  reference  to  the  complaint.' 

in.  Qin  Tam  avb  Populab  Actiovs.  —  In  addition  to  criminal 
prosecutions,  actions  for  a  statutory  penalty  are  jprovided  in  many 
states.  Under  early  laws  this  was  the  only  means  of  punishment 
in  some  jurisdictions.* 

JebidAr  of  Oauei.  —  Claims  for  money  paid  on  separate  purchases 
of  tickets  may  be  united  in  a  single  action.^ 

AUigatioiia  that  tlw  Lottory  Wat  lUagal  for  many  years  prior  to  the 
time  that  the  purchase  was  made,  and  that  it  is  still  illegal,  are 

1.  "  This  brings  us  to  the  court's  exceptions  as  if  they  had  been    an- 

charge  to  the  jury,  and  in  respect  to  nounced  at  the  time  of  the  ruling  com- 

that  we  are  constrained  to  observe  that  plained  of,  and  on  review  in  such  cases 

no    question    is    properly    presented,  the  record  must  be  accepted  as  true; 

The  record  shows  that  at  the  conclu-  but  when,  as  in  this  instance,  the  facts 

sion  of  the  charge  the  defendants  gave  are  all  disclosed,  it  is  impossible  to 

notice  that  they  would  except  to  the  recognize   the    exceptions  as    valid." 

charge,  and  thereupon  the  court  stated  MacDonald  v.  U.  S.,  24  U.  S.  App.  25. 

the  practice  of  the  court  to  be  that  ob-  But  see  article  Exceptions  and  Objec- 

jections  to  the  charge  should  be  stated  tions,  vol.  8,  pp.  264.  265 ;  and  article 

before  the  jury  retired,  but  that  the  Instructions,  vol.  11,  pp.  238-240. 

court  would  permit  the  bill  of  excep-  2.  Com.  v.  Certain  Lottery  Tickets, 

tions  to  show  objections  to  all  the  sub-  5  Cush.  (Mass.)  369.     See  in  general 

stantial  portions  of  the  charge,  though  article  Searches  and  Seizures. 

not    then    specified,    except    portions  8.  Com.    c/.    Dana,    2  Met.    (Mass.) 

which  might  have  been  the  result  of  329. 

mere  lapse  or  inadvertence,  or  which  4.  Swan  v.  State,  29  Ga.  616;  Day  v. 

would,  in  view  of  the  whole  trial,  have  State,  7  Gill  (Md.)  322;    Broadbent  v, 

probably  been  corrected  if  the  court*s  State,  7  Md.  416. 

attention  had  been  called  to  them  be-  Data   and   Amount  of  Pnxohase.  —  In 

fore  the  jury  retired,  and  that,  subject  New  York  it  has  been  held  that  in  an 

to  this  limitation,  counsel  might  have  action  brought  under  the  statute  by 

time     to     prepare     their    objections,  the  purchaser  of  lottery    tickets,   for 

When,  afterward,  the  bill  of  exceptions  double  the  amount  which  he  paid  for 

was  presented  to  the  judge  for  settle-  them,  the  date  and  amount  of  each 

ment,  with  various  objections  to  differ-  purchase  must  be  specifically  alleged, 

ent  parts  of  the  charge,   some   were  Koediger  v.  Simmons,  14  Abb.  Pr.  N. 

allowed  and  appear  in  the  bill  as  if  S.  (N.  Y.  C.  PI.)  256. 

stated  before  the  jury  retired.     Other  Attaehment.  —  In  New  Jersey  the  ac- 

objections  the  judge  refused  to  allow,  tion  for  a  penalty  may  be  aided  by  an 

because  they  were    not  presented   in  attachment,  where  the  debtor  has  ab- 

time,  and  to  that  refusal '  the  defend-  sconded  or  is  a  nonresident.    Wolcott 

ants  then    and    there  excepted,'   and  v.  Skahill,  56  N.  J.  L.  221,  holding  that 

have  assigned    it   as  error.     We  are  the  affidavit   in  attachment  must  set 

aware  that,  out  of  considerations   of  out  not  only  the  title  of  the  Gaming 

convenience  and  accommodation,  and  Act,  but  also  the  title  of  the  Crimes 

by  acquiescence  of  opposing  parties.  Act,  the  fifty-first  section  of  which  de- 

the  trial  court  sometimes  permits  bills  clares  what  lotteries  are  prohibited. 

of  exceptions  to  show  objections  and  5.  Grover  v.  Morris,  73  N.  Y.  479. 
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relevant,  and  the  plaintiff  is  not  confined  to  an  averment  that 
the  lottery  was  illegal  at  the  time  of  the  purchase.^ 

Ho  Order  for  tho  Arreit  of  tlw  Defondant  can  be  made,  under  the  New 
York  statutes,  in  aid  of  such  an  action.* 

IV.  IHCIDEHTAL  MATTERS  OF  Pleabikg  —  1.  In  Equity.  —  Relief 
in  equity  will  not  be  granted  where  the  pleadings  of  the  party 
asking  such  relief  show  •  that  the  claim  is  based  on  transactions 
which  are  contrary  to  lottery  statutes  and  are  illegal.'  Therefore 
a  bill  for  an  injunction  against  a  postmaster  for  interfering  with 
mail  will  be  refused  where  the  plaintiff  has  admitted  on  the 
record  that  the  mail  matter  concerns  a  lottery  conducted  by 
him.*  Nor  will  fraud  and  unconscionable  conduct,  through 
which  a  lottery  ticket  which  has  drawn  a  considerable  prize  has 
been  obtained  from  the  owner,  justify  equitable  interference  in 
his  favor.* 

2.  At  Law.  —  A  plea  to  an  action  which  shows  that  the  consid- 
eration for  the  debt  sued  upon  is  tainted  with  such  illegality  is 
good.* 

1.  Roediger  v.  Simmons,  14  Abb.  Pr.  4.  Commerford  v,  Thompson.  2 
N.  S.  (N.  Y.  C.  PI.)  256,  in  which  case  Flipp.  (U.  S.)  611.  To  the  same  effect 
the  court  said:  "  The  true  test  is  see  Enterprise  Sav.  Assoc,  v.  Zurm- 
whether  the  averments  complained  of  stein«  67  Fed.  Rep.  1000,  affirming  64 
tend  to  establish,  or  assist  in  establish-  Fed.  Rep.  837;  New  Orleans  Nat. 
ing,  a  cause  of  action,  *  *  *  or  Bank  v.  Merchant,  18  Fed.  Rep.  841; 
whether,  in  any  aspect  of  the  case,  they  Dauphin  v.  Key,  MacArthur  &  M. 
can  be  material.  ♦  ♦^  ♦  The  de-  (D.  C.)  203;  and  especially  the  laie 
fendants,  in  an  affidavit  read  on  the  case  of  Hoover  r.  McChesney,  81  Fed. 
motion,  deny  the  whole  complaint,  and  Rep.  472. 

it  may  become  important,  in  establish-  5.  Kitchen  v.   Greenabaum,  61  Mo. 

ing  the  illegality  of  the  lotteries  at  the  no,  approved  Sprague  v,    Rooney,  104 

time  of  the  alleged  sale,  to  show  that,  Mo.  359;  Bell  v.  Campbell,  123  Mo.  16. 

previous  and  subsequent  thereto,  the  6.  Loyd  v,  Clark,  11  U.  C.  C.  P.  248; 

defendants   had   been   engaged   in  an  Wallbridge  v,  Becket,  13   U.  C.   Q.  B. 

unlawful  business,  of  which  the  acts  395;  Cronyn  v.  Widder,  i6  U.  C.  Q.  B. 

complained  of  constituted  a  part.     The  356;  Fisher  v.  Bridges,  3  El.  &  Bl.  642, 

authorities  referred  to  are  not  in  con-  77  E.  C.  L.  642,  2  El.  &   Bl.  118,  75  E. 

flict  with  this  view      They  only  reiter-  C.  L.  118;  Allport  v,  Nutt,  i  C.  B.  974, 

ate    the    well-established    proposition  50  E.  C.  L.  974;    Lanahan  v.  Pattison, 

that    facts,   and   not  the   evidence   of  I  Flipp.  (U.  S.)  410;  Dows  v.  White,  2 

facts,  are  to  be  averred  in  a  pleading."  Miles  (Pa.)   140;   Yohe  v.    Robertson. 

2.  Staub  V.  Myers,  16  N.  Y.  App.  2  Whart.  (Pa.)  155.  And  see  Hallam  v. 
Div.  476,  r«^^r/f«^  18  Misc.  Rep.(N.  v.)  Huffman,  5  Kan.  App.  303;  Hall  v. 
99.  This  is  a  decision  of  a  lower  court  Ruggles,  56  N.  Y.  424,  affirming  i 
rendered  at  the  April,  1897,  term,  two  Thomp.  &  C.  (N,  Y.)  18;  Browning  v. 
out  of  five  justices  dissenting.     And  Morris,  2  Cowp.  790. 

see  article  Executions  Against  the  In   Brad^  v.  Horvath,  64  111.  App. 

Body  and  Arrest  in  Civil  Cases,  vol.  254,  ajffirmtng  167  III.  610,  the  holdet 

8*  P-  597.  of  a  ticket  who  had  taken  a  promissory 

S.  Sykes  v.  Beadon,  11  Ch.  Div.  170;  note  for  its  value  from  afi  agent  of  the 

Barclay  v,  Pearson,  (1893)  2  Ch.  154;  company  which  issued  it  was  allowed 

Vannini  v,  Paine,  i  Harr.  (Del.)  65.  to  recover. 
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LUNATICS. 

See  article  INSANE  PERSONS,  vol.  lo,  p.  1169. 


MAIL. 

See  article  POST  OFFICE. 


MAINTENANCE. 

Sec  article  CHAMFER  TY  AND  MAINTENANCE,  vol.  4,  p.  368. 


MALFEASANCE  AND  MISFEASANCE 

IN  OFFICE. 

See  article  PUBLIC  OFFICERS. 


MALICE. 

See  the  general  index  of  this  work. 


MALICIOUS   MISCHIEF. 

By  Alfred  Pizey. 

I  IVTBODUCTOBY,  402. 
TL  IVDIOnSHT  AVD  IHFOBMATIOH,  403. 
I.  At  Common  Law^  403. 
'2.   Under  Statutes^  403. 

a.  Of  the  Allegations y  403. 
^i^  Generally^  403. 
^2\  Time  and Placty  407. 
J3)  Alleging  Act  as  Done  Maliciously ^  Wilfully^  etc^ 

408. 
'4)  Ownerships  410. 

5)  Description  of  Property  and  Injury ^  411. 
0)  Alleging  a  Specific  Intent ^  414. 
7)  Alleging  Act  as  Feloniously  Done^  414. 
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'8)   Value  or  Damage ^  414. 
*9)  Negative  Averments^  415. 
h.  Surplusage^  416. 

c.  Duplicity y  416. 

d.  Variance y  416. 

(i)  Ownerships  416. 

(2)  Description  of  Property^  417. 

m   yXBDI0T,4I7. 

IV.   IH8TBUCTI0H8,  418. 

I.  IHTBODUCTOBY.  —  The  acts  which  properly  come  within  the 
legal  meaning  of  ' '  malicious  mischief  '  ^  are  innumerable  and 
of  almost  every  character  and  description.  Thus  the  wilful  and 
malicious  burning  of  houses  was  a  principal  class  of  malicious 
mischief  at  the  early  law ;  •  and  it  not  infrequently  happens  that 
the  connection  between  various  acts  of  malicious  mischief  and  the 
crime  of  larceny  is  close.'  But  the  fact  that  acts  of  malicious 
mischief  set  forth  in  an  indictment  might  have  been  punished 
under  statutes  against  arson,  larceny,  or  other  crimes,  does  not 
render  the  indictment  bad.** 

"  KaUdooi  XiMhief  "  and  "  KaUdooi  TrwpMs."  —  Modem  statutes  and 
decisions  frequently  use  the  expression  "  malicious  trespass  "  in 
the  stead  of  **  malicious  mischief."  An  indictment  under  a 
statute  which  uses  the  former  expression  is  nevertheless  good 
though  it  charge  the  offense  as  "  malicious  mischief."  • 

1.  As  to  what  constitutes  malicious  cious  mischief  need  not  allege  that  the 

mischief,  see  Am.  and  Eng.  Encyc.  of  injury  does  not  come  writhin  the  descrip- 

Law,  tit.  Malicious  Mischief,  tionof  any  of  the  offenses  against  prop- 

9.  2  East  P.  C.  1014.  erty  otherwise   provided   for  by  law. 

This  offense  is  now  separately  consid-  Todd  v.  State,  (Tex.  Crim.  App.  1898) 

ered  and  is  more  extensive  in  its  mod-  45  S.  W.  Rep.  596. 

em  statutory    character.     See    article  6.  Com.  v.  Smith,  6  Bush  (Ky.)  263, 

Arson,  vol.  2,  p.  823.  in  which  case  the  court  said:    "  Our 

S.  See  2   East   P.  C.  588,  589,  1046,  statute  though,  under  the  head  of  '  tres- 

1061.     See  generally  article  Larceny,  pass  and  injury  to  property/  does  not 

vol.  12,  p.  946.  specifically   enact  the  name,   but  the 

4.  State    V.    Leavitt,     32    Me.    183;  character,   of  the  offense.    The  com- 

Thayer  v-  Boyle,  30  Me.  475.  mon-law  designation  of  this  offense  is 

Georgia.  —  It  is  otherwise  in  Georgia,  not  only  natural,  but  eminently 
In  Crockett  v.  State,  80  Ga.  104,  the  proper,  and  embraces  more  than  a 
court  said:  "  The  section  of  the  code,  mere  wilful  trespass  on  property.  The 
4627,  that  all  other  acts  of  wilful  and  offense  charged  was  at  common  law 
malicious  mischief  in  the  injuring  or  known  as  a  malicious  mischief,  and 
destroying  other  property,  not  therein  our  statute  has  enacted  that  such  tres- 
enumerated,  shall  be  punished,  does  pass  to  personal  property  shall  be  an 
not,  in  our  opinion,  embrace  any  crime  indictable  offense,  but  limits  the  dls- 
already  defined  in  the  Penal  Code.  It  cretion  of  the  jury,  which  the  common 
means  simply  that  any  other  acts  of  a  law  did  not.  We  conceive  that  the  in- 
wilful  and  malicious  nature,  not  pro-  dictment  is  good,  and  that  the  parry 
vided  for  and  not  enumerated,  shall  be  should  be  put  on  his  defense.*' 
prosecuted  and  a  conviction  had  under  South  Carolina  Statute.  —  In  Stale  v, 
this  section."  Alexander,   14  Rich.  L.  (S.  Car.)  247, 

AUegationihatOibiiseli  VotOthorwiia  the  court  .said:    *' It  will  be  observed 

ladiotablo.  —  An  indictment  for  mali-  that  although  the  Act  of  1857  is  entitled 
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H  IVDICTXEHT  JJTB  Ihfobmatioh  —  1.  At  Conunon  Law.  —  It  is 
a  mooted  question  in  the  United  States  whether  an  indictment 
will  lie  at  common  law  for  any  act  which  is  properly  denominated 
malicious  mischief.  If  the  early  English  statutes  were  to  be 
considered  a  part  of  the  common  law  of  this  country,  the  cause 
for  this  difference  of  opinion  would  be  eliminated.^  But  where 
the  point  has  been  directly  in  issue  the  statutes  have  been  held 
not  to  be  a  part  of  our  common  law.* 

2.  Under  Statutes  —  a.  Of  THE  Allegations  — (i)  Generally. 
—  Where  the  statutory  words  will  sufficiently  inform  the  defend- 
ant of  the  nature  of  the  charge  made  against  him,  an  indictment 
which  follows  the  statute  is,  as  in  charging  other  crimes,  good.* 

*  An  act  to  make  malicious  trespasses  Mississippi,  —  Duncan   v.    State,    4^ 

indictable/  the  word  *  trespass     does  Miss.  331. 

not  occur  in  the  body  of  the  act.     An  Missouri,  —  State  v.   Woodward.  95 

examination  of  the  whole  act  will  make  Mo.  129. 

it  clear  that  the  wrongdoing   therein  Nebraska. — Jones  v.  State,  28  Neb. 

reprobated  corresponds,  in  its  objects  495;  States/.  Priebnow,  14  Neb.  484. 

and  in  its  elements  of  wickedness,  ex-  Nevada,  —  State     v,    McMahon,     17 

actlj   to    the   ofifense    severely   repro-  Nev.  365. 

bated  by  various  English  statutes  (some  North   Carolina,  —  State    v.  Wilson, 

of  them  of  an  early  date  and  made  of  94  N.  Car.  1015;    State  v.  Combs,  120 

force   here)  and   denominated  by    Sir  N.  Car.  607. 

William   Blackstone   and  other    com-  South  Carolina,  —  Shubrick  v.  State, 

mentators  *  malicious  mischief.'  "  2  S.  Car.  21. 

1.  The    case    of  Com.   v.   Leach,    i  Texas,  —  Spears    v.   State,   24    Tex. 

Mass.  59,  which  is  very  much  cited  by  App.  537;  State  v,  Warren,  13  Tex.  46; 

cases  holding  acts  of  malicious   mis-  Welsh  v.  State,  11  Tex.  368;  Brewer  v, 

chief  indictable  at  common  law,  might  State,  5  Tex.  App.  248. 

possibly  be  explained  on   the  theory  HHiMriiwIppi     Slktate.  —  '*  The      code, 

that  these  statutes  are  part  of  the  com-  g  2708,  furnishes  a  clearly  defined  and 

men  law  of  Massachusetts.     It  seems  simple  guide  to  the  prosecution  of  this 

to  have  been  so  interpreted  in  People  ofifense,   whether  for   the  indictment, 

V.  Moody,  5  Park.  Cr.  Rep.  (N.  Y.  Su-  proof,  or  instructions,  in  this,  that  the 

preme    Ct.)    568.     And    see    State    v,  statute  declares  malicious  mischief  to 

Mairs,   x  N.  J.  L.  385,  518,  and  note  consist    first  '  in  [injury  done]    mali- 

388.  ciously,  either  out  of  a  spirit  of  revenge 

8.  State    V.   Hamilton,    Houst.    Cr.  or  wanton  cruelty;' or  second  *  in  ma- 

Cas.   (Del.)   281;    State    v,   Campbell,  liciously  killing,  maiming,  wounding, 

T.   U.   P.  Charlt.  (Ga.)  166;   Brown's  or  injuring  the    animals  or  personal 

Case,  3   Me.   177;    State  v,  Briggs,  i  property  therein  enumerated.'  "    Dun- 

Aik.  (Vt.)  226.  can  v.  State,  49  Miss.  331. 

As  to  what  acts  are  indictable  at  North  Oarolina  Statute.  —  Under  the 

common  law  as  malicious  mischief,  see  Act  of  1868-1869,  c.  253,  punishing  any 

Am.    and    Eng.   Encyc.   of  Law,   tit.  one  who  shall  wilfully  and  unlawfully 

MaHcious  Mischief.  kill  or  abuse  cattle,  the  property  of  an- 

!•  Arkansas.  —  State  v.    Hoover,  31  other,  in  any  inclosures  not  surrounded 

Ark.  676;  Lemon  v.  State,  19  Ark.  171.  by  a  lawful  fence,  it  is  better  pleading 

CaHforma.  —  People    v,   Keeley,   81  to  allege  to  whom   the   inclosure  be- 

Cal.  3ZO.  longs,  as  a  part  of  the  description,  but 

Georgia.  —  Harris  v.  State,  73  Ga.  41.  not  to  do  so  will  not  invalidate  the  in- 

JlUn&is.  —  Mettler  v.  People,  135  111.  dictment.     State  v,  Allen,  69  N.  Car. 

410.  23:  State  V.  Painter,  70  N.  Car.  70. 

Indiana.  —  Hannel  v.  State,  4   Ind.  Semoving     Xomunmits.  —  Where      a 

App.  485;    State  V.   Kuns,   5   Blackf.  statute  is  general  and  comprehensive 

(Ind.)  314.  in  its  terms,  and  makes  it  indictable  to 

Michigan  —  McKinney  v.  People,  32  remove  a  monument  intended  to  desig* 

Hich.  284.  nate  the  spot  where  any  dead  body,  no 

403  Volume  XIII. 


Indietmmt  MALICIOUS  MISCHIEF.  and 

Otherwise  facts  and  circumstances  must  be  alleged  which  charge 
a  specific  criminal  act  within  the  meaning  of  the  statutory  words.  ^ 

matter  whose  it  may  have  been,  is  in-  tained  by  reference  to  a  statute  in  pari 
terred,  it  is  not  necessary  to  charge  materia  (Rev.  Code,  c.  48)  to  be  '  in- 
that  the  monument  was  intended  to  closed  grounds,'  used  for  the  purpose 
designate  the  spot  where  the  dead  body  of  habitations  and  husbandry,  and 
of  a  particular  person  named,  or  a  per-  separated  from  woodland  or  common 
son  unknown,  was  interred.  Nor  is  it  by  a  fence  or  wall  of  some  kind.  Such 
necessary  to  charge  in  terms  that  the  an  inclosure  may  be  a  yard,  garden, 
dead  body  was  that  of  a  dead  person,  orchard,  field,  etc.  The  word  'field'  has 
State  V.  Wilson,  94  N.  Car.  1015,  in  not  as  extensive  a  signification  as  *in. 
which  case  it  was  said:  '*  This  ap-  closure,'  and  therefore  the  terms  arc 
pears  sufficiently  from  the  purpose  and  not  equivalent,  and  the  less  cannot  in- 
language  of  the  statute.  Monuments  elude  the  greater.  The  word 'field' has 
such  as  are  indicated  are  usually  no  technical  signification  in  law  (r 
erected  to  mark  the  spot  where  dead  Chit.  Pr.  160),  and  we  see  by  reference 
human  bodies  are  interred,  and  to  per-  to  Webster's  Dictionary  that  it  has 
petuate  'the  memory,  name,  fame,  thirteen  different  meanings."  States, 
birth,  age,  or  death  of  persons;  '  and  Staton,  66  N.  Car.  640. 
therefore  when  the  statute  mentions  Attempts.  —  For  cases  discussing  in- 
dead  bodies  in  such  connection,  it  must  dictments  brought  for  attempts  to  com- 
be understood  to  apply  to  such  dead  mit  this  offense,  see  Com.  f.  Tolmao, 
bodies,  unless  it  expressly,  or  by  clear  149  Mass.  229;  Com.  v.  McLaughlin, 
implication,  intends  a  different  sort  of  105  Mass.  460. 
dead  body."  Pleading  the  Statute.  —  An  act  mak- 

Firing  Haystaek. —  Under  the  statute  ing  it  an  indictable  offense  to  fell  tim- 

9  Geo.  T.,  c.  22,  it  was  unnecessary  for  ber  in  the  channel  of  a  particular  creek 

an  indictment  charging  the  setting  fire  in  a  particular  county  is  a  public  law 

to  a  haystack  to  allege  that  the  stack  and  need  not  be  recited  in  an  indie t- 

was  thereby  burned.     Rex  v.  Salmon,  ment  upon  it.     State  v.  Cobb,  i  Dev.  & 

R.  &  R.  C.  C.  26.  B.  L.  (N.  Car.)  115. 

Destroying  Warps  of  Linen  Yam.  —  in        1.  "Where   the   Sti^te  Uses  Generie 

an  indictment  under  7  &  8  Geo.  IV.,  c.  Terms,    *    *    *    it    is     necessary    to 

30,  §  3,  it  was  not  necessary  to  allege  state  the  species  according  to  the  truth 

that  warps  of  linen  yarn  which  the  de-  of  the    case,   and   where    the   subject 

fendant  was  charged  with  destroying  of  the  indictment  cannot  be   brought 

were  prepared  for  or  employed  in  card-  within  the  meaning  of  the  statute  with- 

ing,  spinning,  weaving,  or  otherwise  out  the  aid  of  extrinsic  evidence,  it  is 

manufacturing  or  preparing  any  goods  necessary,  besides  charging  the  offense 

or  articles  of  woolen  yarn,  etc.     Rex  in   the  words  of  the  statute,  to  aver 

V,  Ashton,  2  B.  &  Ad.  750,  22  E.  C.  L.  such  facts  and  circumstances  as  may 

176;  Reg.  V,  Clegs,  3  Cox  C.  C.  295.  be  necessary  to  bring  the  matter  within 

Altering  and  Defa^ng  Artifldal  Ear-  the  meaning  of  it."    State  v.  West,  10 

suurln  upon  Sheep.  —  In  Ohio  an  indict-  Tex.  553.     To  the  same  effect  see  State 

ment  for  altering  and  defacing  artificial  v.  Costello,  62  Conn.   128;    Brown  v. 

earmarks  upon  sheep  "  should  set  forth  State,  76  Ind.  85;  Com.  v.  Moore,  (Ky. 

the   existing   mark,    and  describe    its  1895)  30  S.  W.  Rep.  873,  17  Ky.  L.  Rep. 

^alteration,  or  the  manner  as  near  as  212;    Todd  v.  State,  (Tex.  Crim.  App. 

may  be  it  is  alleged  to  be  defaced."  1898)45  S.  W.  Rep.  596. 
Sewall  z/.  State,  Wright  (Ohio)  483.  Oeneral  Expressions    "Xalieiotts   Mis- 

Inolosnre  and  Field.  — "  In  our  case  ohief"    and    "XaUdons   Trespass.'*  —  It 

the  word  used  in  the  statute  In  describ-  would  probably  never  be  sufficient  to 

ing  the  offense  is  '  inclosure,'  the  word  charge  the  offense  in  an  indictment  by 

substituted  in  the  indictment  is '  field,'  the  use  of  such  general  terms  as  "  ma- 

and  we  have  to  consider  whether  the  licious  mischief"  or"  malicious  tres- 

words    come    within  the  above  rule,  pass,"  instead  of  setting  out  the  facts 

Inclosure  is  a  general  term  which  in-  and    circumstances    surrounding    the 

eludes  several   specific    things,    as    a  commission  of  the  act,  or  charging  it  in 

farm,  public  square,  cemetery,  fortifi-  the  statutory  words.     It  has  been  held 

cation,  etc.     The  modified  meaning  of  in  New  York  to  be  sufficient  to  charge 

the  word  as  used  in  the  statute  is  ascer-  the  offense  thus  in  the  warrant  for  arrest 
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Statutory  words  which  are  essential  to  the  correct  description  of 
the  offense  must  be  used,  or  their  exact  meaning  must  appear, 
either  from  equivalent  expressions  or  facts  alleged.* 

issued  by  a  magistrate.     People  v.  Up-  person,   within    an    including  survey 

ton.  (Supreme  Ct.)  9  N.  Y.  Supp.  684,  29  which  marks  the  true  boundary  lines 

N.  Y.  St.  Rep.  777,  55  Hun  (N.  Y.)  612.  between  the  person  named  and  other 

On  the  other  hand,  in  Texas^  charging  persons.     The  landmarks  named  in  the 

the  offense  as  malicious  mischief  in  a  statute  were  doubtless  intended  to  be 

recognizance  or  appeal  bond  has  been  between  separate  and  distinct  tracts  of 

held  insufficient.     Koritz  v.  State,  27  land,  and   not  such   as   merely   mark 

T^.  App.   53;    Waterman  v.  State,  8  convenient  subdivisions  of  a  person's 

Tex.  App.  671;  Killingswortht^.  State,  own  land.     The  averment  omitted  is, 

7  Tex.  App.  28;    McLaren  v.  "State,  3  therefore,  an  essential  ingredient  of  the 

Tex.  App.  680,  wherein  the  court  said :  offense,  and  cannot  be  left  to  conjec- 

"  Malicious   mischief  is   nowhere  de-  ture.     The  exactness  required  ic  crimi- 

fined  by  the  written  law  of  this  state  as  nal   pleadings,  especially  in  cases  of 

a  specific  offense;   and  it  is  expressly  statutory  crimes,   does  not  admit  of 

provided  by  statute   that  *  no  person  such  latitude  of  intention.*' 

shall  be  punished  for  any  act  or  omis-  Gutting    Down    Treef.  —  '*  It   is    cer- 

sion  as  a  penal  offense,  unless  the  same  tainly  true  that  a  man  may  *  cut '  a 

is  expressly  defined  and  the  punish-  tree  with  intent  to  make  m«?rchandise 

ment  affixed  by  the  written  law  of  this  of  it,  without  cutting  it  *  down.'     Be> 

state.'  "  fore  proceeding  that  far,  he  may  aban- 

Iqjnry  to  Bnildingi .  —  Under  statutes  don  both  the  cutting  and  intention,  and 

punishing   injury    to    buildings,    and  consequently  may  be  guilty  as  charged 

which  do  not  give  a  particular  descrip-  in  this  indictment,  without  having  com- 

tion  of  the  offense,  an  indictment  is  in-  mitted  the  offense  created  by  the  stat- 

sufficient  which  follows  the  language  ute.      The    indictment    should    have 

of  the  statute  and  does  not  allege  the  substantially,  at  least,  if  not  literally, 

character  of  the  injury.     State  v.  Cos-  followed   the  language  of  the  statute 

tello,  62  Conn.  128;  State  v.  Aydelott,  creating  the  offense.     We  think  it  does 

7  Blackf.  (Ind.)  157.     Compare  State  v,  not."      Maskill    v.    State,    8    Blackf. 

Towle,  62  N.  H.  373,  which  was  an  in-  (Ind.)  299. 

dictment  under  a  statute  punishing  in-  Avennent  that  Dog  Killed  Was  Dnly 
juries  to  ornamental  trees.  The  charge  Lifted  for  Taatation.  —  ''It  appears  from 
was  that  the  defendant  girdled  certain  the  indictment  that  the  appellant  killed 
trees.  The  court  held  that  the  indict-  the  dog  in  March,  1887,  and  the  aver- 
ment was  insufficient  and  should  rather  ment  is  that  he  was  duly  listed  for 
have  followed  the  language  of  the  taxation  in  the  year  1886.  This  was 
statute.  equivalent  to  an  averment  that  he  was 

1.  Eiposing  a  Poiienons  Sabetanoe.  —  so  listed  between  the  first  day  of  April 

The  word  '*  deposit  "  is  not  equivalent  and  the  first  day  of  June,  1886,  and  as 

to  the  statutory  expression '*  expose,"  he  could   not  have  been  again  listed 

especially  where  there  are  two  statutes,  before  the  first  day  of  April,  1887,  it 

one  providing  a  penalty  for  exposing  follows  that  he   was  duly  listed    for 

and  the  other  for  depositing  a  poison,  taxation  on  the  sixth  day  of  March, 

and  the  indictment  is  drawn  under  the  1887,  at  the  time  he  was  killed."  Hewitt 

former  statute.     Sute  z/.  Pratt,  54  Vt.  v.  State,  121  Ind.  245. 

484-  I^jnry  to  a  Vessel.  —  Under  the  stat- 

Iqivry  to  Boundary-line  Marks.  —  In  ute  7  &  8  Geo.  IV.,  c.  30,  §  10,  an  in* 
State  V.  Malioy,  34  N.  J.  L.  410,  it  dictment  for  malicious  injury  to  a  ves- 
was  said:  **  The  use  of  the  word  '  cor-  sel  need  not  state  that  the  damage  was 
ncr'  for*  point'  is  equivalent,  but  the  done  '*  otherwise  than  by  fire,"  if  it 
expression  *  comer  of  a  tract  of  land  '  states  how  ir  was  done.  Rex  v.  Bow- 
is  not  equivalent  to  '  point  in  the  yer,  4  C.  &  P.  559.  19  E.  C.  L.  527. 
boundary  of  a  tract  of  land.'  It  may  ICalidons  I^nry  to  Aqoednets. — 
be  a  corner  as  fenced  or  divided  off  Where  an  indictment  charges  that  the- 
into  fields,  or  merely  an^angle,  and  not  defendant  **  wilfully  and  maliciou8l7 
necessarily  in  a  boundary.  The  term  did  cut,  injure,  and  destroy  certain 
'  other  lands '  may  be  lands  of  the  same  leaden   pipe,    used  as  an  aqueduct/* 
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UnlawftU  Entry  on  Land.  —  Under  statutes  which  punish  acts  of 
mischief  to  land  and  its  products  after  an  unlawful  entry  thereon, 
such  an  entry  is  an  essential  part  of  the  offense,  and  must  be 
alleged.* 

Xeanf  Employed  to  Canio  the  Iignry.  —  It  is  not  usually  necessary  to 
set  forth  the  means  employed  to  cause  the  particular  injury 
charged  or  to  allege  the  manner  in  which  it  was  done.* 

neaoription  of  Poison  Used.  —  Under  statutes  which  punish  the 
killing  of  animals  or  fowls  by  the  use  of  poison,  the  kind  of 
poison  used  need  not  be  alleged.' 

Placing  Obftrnotions  upon  Bailxoad  Traoki.  —  Indictments  for  statutory 
offenses  of  this  character  need  not  generally  give  the  names  of 
the  persons  whose  lives  were  endangered  by  the  obstruction.* 

etc.,  the  clear  import  is  that  the  pipe  county  clerk's  office  of  the  connty  of 
was  in  use  as  an  aqueduct  when  the  residence,  and  that  it  was  also  reconled 
acts  charged  were  committed.  State  in  several  other  counties,  the  names  of 
V.  Tones,  33  Vt.  443.  which  were  given,  in  some  one  of 
.  Abusing  or  Killing  Cattle.  —  Under  the  which  said  log  '*  was  cut,  branded,  and 
North  Carolina  statute,  "  the  cattle  started  to  market."  A  later  act  has 
abused  or  killed  must  be  alleged  to  be  changed  and  enlarged  this  statute,  and 
the  property  of  some  one,  the  abusing  provides  that  where  the  logs  are  being 
or  killing  must  be  charged  to  be  done  drifted,  not  in  raft,  the  brand  must  also 
wilfully  and  unlawfully,  and  while  the  be  recorded  in  the  county  in  which  it 
animal  is  in  an  inclosure  not  sur-  was  defaced  from  the  logs,  in  order  to 
rounded  by  a  lawful  fence."  State  v,  make  the  act  an  offense.  Where,  how- 
Deal,  92  N.  Car.  802.  ever,  the  indictment  does  not  show  on 

Pulling  OiT  Growing  Prodoets  of  tho  its  face  but  that  the  logs  were  being 

Soil.  —  In  Johnson  v.  State,  68  Ind.  43,  drifted  in   raft,  it  is  unnecessary  for 

it  was  held  that  the  indictment  was  this  fact  to  appear.    Com.  v.  Puckett, 

insufficient  because  it  did  not  charge  92  Ky.  206. 

that  com,  which  it  was  alleged  the  de-  1.  State  v,  Scott,  68   Ind.  267;    Ar- 

fendants  had  unlawfully  pulled  off  and  buckle  v.  State,  32  Ind.  34    Com.  v, 

carried  away,  was,  in  the  language  of  Dougherty,  6  Gray  (Mass.)  349. 

the  statute,  '*  growing  on  the  stalk."  9.  Hay  worth  v.   State,   14  Ind.  590; 

Said    the    court:     *'  In   charging    the  State  v,  Merrill,  3  Blackf.  (Ind.)  347; 

alleged  offense,  the  indictment  should  Com.  z/.  Sowle,  9  Gray  (Mass.)  304; 

have  followed  the  language  of  the  stat-  State  v,  Hambleton,  22  Mo.  452. 

ute  or  used  other  equivalent   words.  8.  People    v.    Keeley,   81    Cal.    210; 

We  must  suppose  that  the  legislature,  Com.  v.  Falvey,  108  Mass.  304;    State 

in  using  the  expression  *  corn  growing  v.  Labounty,  63  Vt.  375. 

on  the  sialk,' intended  to  express  all  Quantity  and  Quality  of  Poisonous  8ab- 

that  the  words  imply."  stanoes'ITsed.  —  "  Where  words  have  a 

Gutting  Oif  and  Defacing  Brands  on  settled,  uniform,  and  known  meaning. 
Logs.  —  Under  a  A>»/»^^^  statute  which  and  are  universally  understood  as  im- 
punishes  the  felonious  cutting  off  and  porting  certain  species  or  -  qualities, 
defacing  of  brands  on  sawlogs,  it  is  there  is  no  rule  of  pleading  that  re- 
necessary  that  the  indictment  should  quires  an  averment  that  they  belong  to 
state  "  that  the  brand  was  recorded  in  their  appropriate  genus  or  possess 
the  county  clerk's  office  of  the  owner's  their  appropriate  qualities.  The  words 
residence,  if  he  had  one  in  this  state;  'Paris  green*  in  and  of  themselves 
also  that  the  brand  was  recorded  in  the  import  that '  Paris  green  *  is  a  poison- 
county  clerk's  office  of  the  county  in  ous  substance."  And  it  is  not  neces- 
which  the  logs  were  started  to  market  sary  to  aver  that  the  quantity  of  the 
and  before  they  were  started  to  mar-  poisonous  substance  exposed  was  suffi- 
ket."  An  indictment  has  been  held  cient  to  kill  the  animal.  State  v.  La- 
sufficient  to  show  these  facts  which  de-  bounty,  63  Vt.  376.  And  see  People  v. 
scribed  the  branding  iron  and  alleged  Keeley,  81  Cal.  210. 
that  the   brand   was  recorded   in   the  4.  Barton  v.  Sute,  28  Tex.  App.  4ft3: 
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•  Vi  et  Annii.  —  The  words  vi  et  armis^  usual  in  actions  of  tres- 
pass, are  not  necessary  in  indictments  for  acts  of  malicious  mis- 
chief. * 

(2)  Titne  and  Place  —  Time,  —  An  allegation  of  the  time  when 
the  act  was  committed  is  rather  a  matter  of  form  than  of  sub- 
stance,  and  any  omission  in  this  respect  will  not  invalidate  the 
indictment.* 

PImo.  —  The  place  where  the  mischief  is  done  is  sufficiently 
alleged  if  it  appears  from  the  indictment  taken  as  a  whole.'  An 
allegation  is  sufficiently  specific  which  lays  the  mischief  as  having 
been  committed  in  a  certain  town  *  or  in  a  certain  county.*  But 
under  some  statutes  it  is  necessary  to  locate  the  land  upon  which 
the  act  was  committed.* 

Sute  V.  Wentworth,  37  N.  H.   ig6,  in  548,  19  £.  C.  L.  530;  Caldwell  v.  State, 

which  case  the  court  said:    '*  The  par-  49  Ala.  34. 

ticular  gist  of  the  offense  consists  in  Injuring  Toll  Gate.  —  In  Jay  v.  State^ 
malicipusly  placing  the  obstructions  69  Ind.  158,  an  indictment  was  held 
apon  the  road;  and  if  a  prisoner  is  good  which  alleged  that  a  toll  gate  in- 
sufficiently informed  of  this  fact  it  is  jured  by  the  defendant  was  situated 
not  necessary  for  his  defense,  or  for  on  the  company,  instead  of  on  the  toll 
a  proper  understanding  by  the  court  of  road  belonging  to  the  company,  the 
the  crime  charged,  that  the  names  of  court  saying:  "  We  think  that  with 
the  persons  riding  in  the  cars,  whose  the  subsequent  averments  '  that  said 
lives  were  endangered,  should  be  set  gate  was  then  and  there  the  property 
forth.  It  would  oftentimes  be  imprac-  of  the  Marion  and  Liberty  Gravel  Road 
tlcable  to  state  them,  beyond  the  Company,  and  the  injury  was  to  the 
names  of  the  employees  of  the  corpora-  damage  of  said  Marion  and  Liberty 
tioa  at  the  time  upon  the  cars,  for  it  is  Gravel  Road  Company  in  the  sum  of 
a  matter  of  public  notoriety  that  the  one  dollar,'  the  charge  of  the  offense 
passengers  do  not  give  their  names,  is  sufficiently  made." 
and,  unless  actually  injured,  leave  the  Transitory  Aotion.  —  In  Rex  v.  Wood- 
cars  at  once  on  arriving  at  the  place  of  ward,  i  Moo.  C.  C.  323,  it  was  held 
destination."  \hat  in  an  indictment  for  setting  fire  to 

1.  Taylor  v.  State,  6  Humph.  (Tenn.)  a  stack  of  beans  a  mistake  as  to  the 
285 ;  State  v.  Pratt,  54  Vt.  484.  name  of  the  place  where  the  offense 

2.  State    V.    Hoover,    31   Ark.    676;  was  committed   was  immaterial,   the 
Bailey  z/.    State,    65   Ga.  410;   Lott  v.  charge  being  transitory  and  not  local. 
State,  9  Tex.  App.  206.     See  generally  4.  State    v.   Semotan,   85   Iowa    57; 
article  Indictments, Informations,  AND  Com.  z/.  Tolman,  149  Mass.  229;  State 
Complaints,  vol.  10,  p.  511  ei  seq.  v,  Wentworth,  37  N.  H.  196. 

An    indictment   which   alleges   that  5.  Ostler  v.  State,  3  Ind.  App.  122. 

the  defendant  "  kill  one  cow  "  instead  6.  Allegations  which  give  the  owner- 

of  using  the  past  tense,  "killed"  or  ship  of  the  land  and  the  county  in  which 

*' did  kill,"  is  substantially  sufficient  to  it  is  situated  are  sufficiently  specific, 

authorize  the  issue  of  the   warrant  of  State  v.  Smith,  7  Ind.  App.  166 ;  State 

arrest.     Walker  v.  State,  89  Ala.  74.  v.  Murphy,  7  Ind.  App.  44;  Johnson  v. 

8.  Where  the  venue  is  laid  on  the  State,  68  Ind.  43;  Arbuckle  v.  State,  32 

margin,  and  reference  is  made  to  it  in  Ind.  34. 

the  body  of  the  indictment  in  charging  Depositing  Poisonous  Sabetanoet.  —  In 
the  offense,  by  the  use  of  the  words  State  v.  Prait,  54  Vt.  484,  the  indict- 
•*  aforesaid,"  *'  then  and  there,"  and  ment  was  framed  upon  Rev.  Laws  Vt., 
the  like,  the  county  in  which  the  injury  ^  4215,  providing  that  "  a  person  who 
tvas  committed  sufficiently  appears,  deposits  any  poison  or  poisonous  sub- 
State  V,  Wentworth,  37  N.  H.  196;  stance  upon  lands  belonging  to  himself 
State  z/.  Slocum,  8  Blackf.  (Ind.)  315;  or  to  another  person,  or  in  the  buildings 
Taylor  v.  State,  6  Humph.  (Tenn.)  285.  of  another  person,  shall  be  fined."  etc.. 
And  see  Rex  v,  Williams,  i  Leach  C.  and  it  was  charged  that  the  defendant 
C.  529;    Rex  V,  Swatkins,  4  C.  &  P.  deposited  poison  on  the  hay  of  one 
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(3)  Alleging  Act  as  Done  Maliciously,  Wilfully^  etc.  —  The 
state  of  mind  in  which  the  defendant  committed  the  act  of  mali-» 
cious  mischief  is  of  the  gist  of  the  offense.  The  common  statutory 
words  descriptive  of  it  are  "  maliciously/'  "  wilfully, "  "wantonly, 
"  unlawfully, '  "  knowingly. "  Several  of  them  frequently  follow  one 
another  in  one  statute,  either  in  the  disjunctive  or  the  conjunctive. 
Some  cases,  in  discussing  common-law  indictments,  have  held 
that  "  mischievously  "  is  the  generic  word  descriptive  of  the 
offense  of  malicious  mischief,  and  that  the  indictment  must  use 
it  in  the  absence  of  a  direct  charge  of  malice  towards  the  owner.  ^ 

Wordt  Omitted  from  Btatate.  —  In  indictments  for  the  statutory 
offense,  however,  it  is  unnecessary  to  allege  the  act  to  have  been 
done  either  mischievously  or  unlawfully,  unless  these  words  form 
a  part  of  the  statutory  description.* 

Snffioieiioy  of  Word  "  Kalioioiiily."  —  Of  the  words  in  common  use 
"  maliciously  '*  is  the  most  extensive  in  meaning,  and  is  perhaps 
sufficient  in  an  indictment  although  other  of  the  words  enumerated 
are  contained  in  the  statute  in  conjunction  with  it.'     But  whether 

spear,  without  stating  upon  whose  land  charge  malice  against  the  owner  or 

or  in  whose  building  the  hay  was  situ-  fully  otherwise  describe  the  offense." 

ated  or  the  act  done.     Said  the  court:  State  v.  Jackson,  12  Ired.  L.  (N.  Car.) 

*'  This  omission  is  fatal.     The  statute  329. 

makes  the  omission   referred    to  ma-  In  Duncan  v.  State,  49  Miss.  331,  also, 

terial,  and  it  should  have  been  stated."  the  court  in  discussing  the  Mississippi 

1,  State  V.  Jackson,  12  Ired.  L.  (N.  statute  said  that  '*  mischievously  "  is» 

Car.)  329;  State  V.  Hill,  79  N.  Car.  656;  according  to  the  authorities,  the  generic 

Com.  V,  Cunningham,  i  Pa.  Dist.  Rep.  word  designating  the  offense  of  mali- 

573.  cious  mischief. 

'*  In  the  cases  of  the  State  e^.  Simpson,  9.  Xiiohievoiisly.  —  "In  the  case  of 

2  Hawks  (N.  Car.)  460,  and  State  v.  the  State  v.  Jackson,  12  Ired.  L.  (K. 

Scott,  2  Dev.  &  B.  L.  (N.  Car.)  35,  the  Car.)  329,  was  an  indictment  for  mali-. 

court  decide  that  it  was  not  necessary  cious  mischief.    The  court  held  the  in- 

so  to  lay  the  offense,  because  the  indict-  dictment  bad   because  it  omitted   the 

ment  was  according  to  the  precedents,  word  '  mischievously.*      This  may  be 

But  in  both  those  cases  the  time  was  required    by    the    statute.      It    is  no 

sufficiently    charged     without     those  authority  to  say  that  such  a  word  is 

words.     The  charge  in    Scott's    case  necessary  under  the  statute  for  killing, 

was     '  unlawfully,     wantonly,      mali-  maiming,  or  wounding  cattle.     Nor  da 

ciously,  and  mischievously,'  etc.;    in  we  think,  in  such  indictments,  it  is  at 

Simpson's,'unlawfully,  wickedly,  mali-  all  necessary  either  to  charge  express 

ciously,  and  mischievously,'  etc.     In  malice  against  the  owner  of  the  cattle 

each  of  those  cases  the  generic  term  or  to  describe  the  manner,  mode,  and 

designating   the  crime  is   used;  and,  instrument  with  which  the  offense  was 

therefore,  we  presume  that  the  prece-  perpetrated."     State  v.  Hambleton,  23 

dents  did  not  call  for  the  express  charge  Mo.  452. 

of  malice  against  the  owner,  because  Unlawftdly.  —  State    v.    Maddox,  85 

the  description  contained  in  the  indict-  Ind.  585;  State  v,  Martin,  107  N.  Car. 

ment  necessarily  embraced  it.     In  the  904. 

case  before  us  the   word  '  mischiev-  8.  Chapman  v.  Com.,  5  Whart.  (Pa.) 

ously '  is  omitted,  and  the  description  427;  Funderburk  v.  State,  (Miss.  1897). 

is  legally   incomplete.     If  the  indicts  21  So.  Rep.  658;  State  v.  Alexander,  £4 

ment  had  gone  on  and  charged  malice  Rich.  L.  (S.  Car.)  247.     But  see  Rex  v. 

against  the  owner,  the  charge  would  Davis,  i  Leach,  C.  C.  493. 

have  been  sufficiently  explicit  to  sup-  '*  An  act  may  be  unlawful  and  so 

port  itself.    An   indictment  for  mail-  involve    legal    responsibility    without 

cious  mischief  ^ust  either  expressly  being  either  wilful  or  malicious,  or  It 
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or  not  the  word  "  maliciously  *'  is  contained  in  the  statute  and 
indictment,  it  is  always  best  to  use  all  the  particular  statutory 
"words  descriptive  of  the  offense.^ 

Words  Used  in  Di^unotive.  —  Where  the  statute  makes  use  of  these 

ivords  in  the  disjunctive,  it  is  only  necessary  to  allege  one  of 
them  in  the  indictment.* 

may  be  both  unlawful  and  wilful  with-  ciously,  and  wantonly/  convey  as  per- 

out  being  malicious.     The  three  terms  feet  an   idea  of  the  crime  charged  as 

are  frequently  found  in  statutes,  and  those  in  the  statute  ?    There  may  be  a 

often  all  together.    They  constitute  an  difference  in  the  definition  of  the  words 

ascending  scale  in  culpability  —  a  legal  in   the  dictionaries,  but  in  substance, 

climax.     '  Malicious  '   imports  an  ad-  and  in  law,  the  offense  imputed  is  the 

ditional   aggravation   in  guilt  and  ill-  same     and     the    description     of    the 

desert  in  the  law's  regard  beyond  the  offense  as  accurate  and  well  understood 

other    two    combined.     Wilfulness  in  by    one    mode    of    expression  as  the 

wronging  authorizes  in  law,  in  many  other.     It   would  savor  too    much  of 

instances,  perhaps  always,  a  presump-  the   technical    precision   of  days  that 

tion  of  malice,  but  it  is  a  presumption  have  passed,  which  so  much  obstructed 

that  may  be  rebutted."     State  v,  Alex-*  the  administration  of  justice,  to  give 

ander,  14  Rich.  L.  (S.  Car.)  247.  effect  to  an  objection  like  this.     In  this 

Klisiisippi  Statute.  —  Where  the  stat-  change  from  the  form  to  the  substance 

nte  reads  '*  maliciously,  either  out  of  a  of  things,  neither  the  courts  nor  the 

spirit  of  revenge  or  wanton  cruelty,"  it  legislature  will  be  apt  to  retrace  their 

is  sufficient  to  charge  the  act  as  having  steps."     State  v,  Pennington,  3  Head 

been  done  maliciously.       The  accom-  (Tenn.)  119. 

panying  words  are  merely  descriptive,  Distinotioiis  in  Xeaning.  —  For  the  dis- 

or  by  way  pf  definition.     Rembert  v.  tinctions    in     meaning    between     the 

State,  56  Miss.  280.  words  maliciously,  wilfully,  wantonlv, 

1.  See  Thompson  v,  St9te,  51  Miss,  unlawfully,  and  the  like,  when  used  m 

353;  Com.  V,  McLaughlin,   105  Mass.  statutes    punishing  acts  of  malicious 

460;  Boyd  V,  State,  2  Humph.  (Tenn.)  mischief,  see  the  following  cases: 

39;    State    V,  Moore,  Jackson  1876,  2  Alabama,  —  State  v.   Pierce,    7  Ala. 

King's  Tenn.  Dig.  828 ;  Uecker  v.  State,  728. 

4  Tex.  App.  234;  Woolsey  v.  State,  14  New  Jersey.  —  State  v.  Clark,  29  N. 

Tex.  App.  57.  J.  L.  90. 

Sq;iiiyalent  Words.  —  An    indictment  New  York.  —  People  z/.  Kane,  131  N. 

is     insufficient    which    uses  the   word  Y.  iii,  reversing  60  Hun  (N.  Y.)585, 

"  unlawfully  "  instead  of  the  statutory  142  N.  V.  366,  reversing  73  Hun  (N.  Y.) 

word  •*  wilfully."     Com.  v.  Turner,  8  54^;  Wass  v.  Stephens,  128  N.  Y.  123, 

Bush  (Ky.)  I;  State  v.  Hussey,  60  Me.  explaining  Anderson  v.  How,  116  N.  Y. 

410;  nor  will "  unlawfully  "  sufficiently  336. 

express  the  meaning  of  the  statutory  North  Carolina,  —  State  v.  Whitener, 

word  '*  knowingly."     State  v.  Arnold,  93  N.  Car.   590;  State  v.  Roseman,  66 

39  Tex.  74.     Contra,  State  v.  Hartman,  N.  Car.  634.                  ^ 

8  Baxt.  (Tenn.)  384,  and  see  Welsh  v,  Texas.  —  Thomas  v.  State,    14  Tex, 

State,  II  Tex.  368.     Sec  the  following  App.  200;  Jones  v.  State,  3  Tex.  App. 

cases  discussing  different  expressions  228;  Rose  v.  State,   19  Tex.  App.  471: 

used    in    this    connection.        Rex    v.  Brown  v.   State,   16    Tex.    App.    245; 

Reader,  4  C.  &  P.  245,  19  E.  C.  L.  367;  Farmer  v.   State,   21   Tex.   App.  423; 

Rex  V.  Lewis,  2  Russ.  C.  &  M.  1066;  Branch  v.  State,  41  Tex.  622;  Browder 

State  V,  Rector,  34  Tex.  565;  State  v.  v.  State,  30  Tex.  App.  614;  Clark  v. 

Maddox,  85  Ind.  585.  State,  23  Tex.  App.  260. 

"It  is  safest  to  pursue  the  language  United    States,  —  North   Carolina   v. 

of  the  statutes  in  all  indictments,  but  it  Vanderford,  35  Fed.  Rep.  282. 

is   not  indispensable  to  do  so  if  the  S.  Rountree  v.  State,  10  Tex.  App. 

offense  is  accurately  described  in  other  no;     Werner    v.   State,   93  Wis.   266. 

words.     To  throw  down  another's  fence  Compare  Com.  v,  Williams,  no  Mass. 

'  wilfully  and  maliciously  '  constitutes  401,  in  which  case  the  court  seems  to 

the  crime.     Would  not  the  words  of  have  overlooked  the  fact  that  the  stat* 

this    indictment,    '  unlawfully,   mali-  ute  read  '*  wilfully  or    maliciously," 
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Modern  BtatntM.  —  The  words  "maliciously"  and  "mischiev- 
ously, *  *  distinctive  of  the  offense  of  malicious  mischief,  are  very 
generally  eliminated  from  modern  statutes,  particularly  where 
trespass  on  land  is  involved.* 

(4)  Ownership.  —  In  addition  to  alleging  the  act  as  having  been 
done  maliciously,  wilfully,  or  the  like,  it  is  necessary  that  the 
ownership  of  the  property  injured  be  given  in  the  indictment.* 
It  is  sufficient  to  satisfy  this  requirement  that  the  ownership  be 
laid  in  the  party  in  possession.' 

TlM  Xodom  Teadenoj  is  to  look  upon  the  act  as  the  gist  of  the 
offense,  rather  than  the  defendant's  disposition  of  mind  toward 

instead  of  "  wilfully  and  maliciously/'  ship.     "The  ownership,  as  matter  of 

as  it  did  when  an  earlier  case  cited  as  law,  resides  in  the  state,  and  a  specific 

authority   was  determined.     And  see  averment  of    ownership  would    have 

Johnson  v.  State,  37  Ala.  457;  State  v,  been  a   mere  allegation  of  the  legal 

tiurgess,  40  Me.  592.  deduction  from  the  facts  stated  in  the 

1.  Bellingers^.  State, 92  Ala.  86;  State  indictment."  Owens  v.  State,  52  Ala. 
V,  Walters,  64  Ind.  226;  State  v,  Mer-  400. 

rill,  37  Me.  329;  State  v.  Sneed,  121  N.        Ooiporatioii   Ptoparty.  —  The  owaer- 

Car.  614;  State  v,  Clark,  29  N.  J.  L.  ship  of  corporation   property  is   suffi- 

96.  ciently  alleged  as  being  the  property  of 

North  Carolina.  —  In  North  Carolina,  the  corporation.     It  is  not  necessary  to 

under  a  statute  providing  that  '*  if  any  aver  that  the  corporation  is  organized 

person  shall  kill  or  abuse  any  horse,  or  incorporated  under  the  law  of  its 

cow,  hog,  etc.,  the  property  of  another,  home  state.     Duncan  v.  State,  29  Fla. 

in   any   inclosure   not  surrounded    by  439. 

a  lawful    fence,  such  person  shall  be        Under  section  4438   of  the   Georgia 

deemed  guilty  of  a  misdemeanor,"  it  Code  of  1882  (Code  1895,  §  520),  an  in- 

was  held  necessary  for  the  indictment  to  dictment  for  wilfully  injuring  a  car  on 

charge  the  act  as  having  been  "  unlaw-  a  moving  train   must  allege  that  the 

fully  and  wilfully  "  done,  although  no  railroad  corporation  was  possessed  of 

such  words  were  contained  in  the  stat-  chartered   rights  or  privileges.     Kiser 

ute.     State  v,  Simpson,  73  N.  Car.  269;  y.  State,  89  Ga.  421. 

State  V.  Parker,  81  N.  Car.  548.  '    Alleging     Express     Xalioe.  —  Malice 

2.  Rex  z/.  Patrick,  2  East  P.  C.  1059,  toward  the  owner  need  not  be  charged 
I  Leach  C.  C.  253;  State  z/.  Pierce,  7  in  direct  terms.  It  sufficiently  appears 
Ala.  728;  State  v,  Jackson,  7  Ind.  270.  for  purposes  of  the  indictment  from  the 

An  allegation  that  the  thing  injured  allegations  of  ownership,  and  that  the 

was  "  of  the  property  of  A."  is  a  suffi-  act  was     maliciously,    wilfully,     etc., 

cient  allegation  of  ownership.     Hawk-  committed.     State    v.    Hambleton,    22 

ins  V.  State,  55  Ark.  353.     See  also  Rex  Mo.  452;    State  v.  Scott,  2  Dev.  &  B. 

V.  Swatkins,  4  C.'&  P.  548,  19  E.  C.  L.  L.  (N.  Car.) 35;  Peoples.  Olsen,  6  Utah 

520.  284. 

Mortgagor. — The  title  to  the  property  8.  Indiana.  —  Read  v.  State,    i   Ind. 

is  sufficiently  laid  in  the    mortgagor,  511. 

even   though   the  law  day  has  passed  Kansas.  —  State  v,  Gurnee,   14  Kan. 

and  default  has  been   made.     Walker  11 1. 

V,  State,  89  Ala.  74.  Nevada,  —  State  v.  Rising,   10  Nev. 

Chnreh  Property.  —  An  indictment  is  97. 

sufficient  which  alleges  a  church  build-  Pennsylvania,  —  Davis   v.   Com.,    30 

ing  to  be  the  property  of  certain  per-  Pa.  St.  421. 

sons    "as    elders   of    the    Church    of  Tennessee, — State  v,  Mathes,  3  Lea 

God,"  State  v.  Brant,  14  Iowa  180;  or  (Tenn.)  36. 

alleges  the  ownership  in  the  church  by  Texas,  —  Woodward  v.  State,  33  Tex. 

name.  Smith  v.  State,  63  Ga.  z68.  Crim.  Rep.  554. 

Pablio  Bridge.  —  An  indictment  for  an  England,  —  Reg.  v,  Jones,  i  C.  &  K. 

injury  to  a  public  bridge  need  not  con-  181.   47   E.   C.  L.   181,   2  Moo.  C.  C. 

tain  any  distinct  allegation  of  owner-  293. 
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the  owner.  Under  statutes  punishing  cruelty  to  animals, 
originally  malicious  mischief,  no  allegation  of  ownership  is 
required.*  Whether  an  indictment  for  other  acts  of  malicious 
mischief  must  allege  ownership  will  depend  largely  on  the  provi- 
sions of  the  statute  under  which  it  is  brought.' 

W&tre  Damagt  to  tiw  Owner  is  an  essential  part  of  the  statutory 
offense,  the  indictment  must,  of  course,  allege  the  ownership.' 

(5)  Description  of  Property  and  Injury.  —  The  indictment  must 
contain  a  reasonably  certain  description  of  the  property  injured 
and  of  the  character  of  the  injury.* 

1.  See  article  Cruelty  to  Animals  ages  to  the   owner   resulted  directly 

AND  Children,  vol.  5,  p.  695,  and  see  from  such  injury.    And  in  order  that 

the   following  cases:      McLaurine  v.  thai  may  be  so,  it  must  also  appear 

State,  28   Tex.   App.  530;    Darnell  v.  that  the  person  alleged  to  have  been 

State,    6    Tex.     App.    482;    Turman  damaged  was  the  owner  of  the  property 

V.  State,  4  Tex.  App.  586;  Benson  v.  injured."     State  v.  McKee,  109  Ino. 

State,  I  Tex.  App.  6;  State  v,  Brocker,  497. 

32  Tex.  611  \overruling  State  v.  Smith,        4.  See  generally  cases  in  which  in* 

21  Tex.  748].  dictments  have  been  held  sufficient. 

8.  Fmoa  Othar  fhaa  Defendant.  —  Un-        Indiana,  —  Read  v.  State,  x  Ind.  511 ; 

der  a  statute  which  punishes  injury  to  State  v,  Clevinger,  14  Ind.  366;  State 

property    belonging    to    some    person  v.  Williams,  21  Ind.  206. 
other  than  the  defendant,  the  indict-        Ohio, — Oviatt  v.  State,  19  Ohio  St. 

ment  must  give  the  name  of  the  owner,  573. 

or  at  least  allege  that  the  property  does         Tennessee,  —  Boyd  v.  Slate,  2  Humph, 

not  belong  to  the  defendant.     State  v,  (Tenn.)  39. 

Haney,  32  Kan.   428;   Ex  p,  Eads,  17         Texas,  —  State  v.  Anderson,  34  Tex. 

Neb.  145.  611. 

Valawftdly  Using  Eftray.  —  An  allega-        *'  The  class  of  cases  referred  to  de- 

tion  that  an  animal  wrongfully  used  cide  that  it  is  not  necessary  to  state 

was  an  estray  amounts  to  an  averment  the  means  by  which  the  injury  was  in- 

that  the  ownership  is  unknown.     State  flicted,  but  it  is  not  intimated,  in  any 

V,  Anderson,  34  Tex.  611.  of  the  cases  of  this  class,  that  it  is  un- 

Unlawfiilly  Driving  Cattle  from  Bange.  necessary    to    describe    the    character 

—  No  allegation  of  ownership  is  neces-  of  the  injury,  and  they  are,  therefore, 

sary  under  a  statute  which  punishes  not  in  point  upon  the  question  here  in- 

the  fraudulent  driving  of  cattle  from  voived.     Nor  are  the  cases  cited  by  the 

their  customary  range.    Smith  v.  State,  state  to   the  effect  that  an  allegation 

43  Tex.  433.  that  the  defendant  unlawfully,   mali- 

OlMtrnotUig  Bailroad  Track.  —  '*  If  a  ciously,    and    mischievously  killed    a 

prisoner,  charged  with  placing  obstruc-  certain  animal  is  sufficient,  although  it 

tions  upon  a  railroad,  under  this  stat-  does  not  specifically  describe  the  char- 

ute,  is  informed  by  the  indictment  in  acter  of  the  injury.     The  allegation  im- 

what  place  the  obstructions  were  put  ports,  ex  vi  termini^  that  the  character 

upon  the  road,  the  nature  and  character  of  the  injury  was  such  as  to  produce 

of  the  obstructions  themselves,  and  the  death.     There  is  an  obvious  distinction 

name  of  the  railroad  on  which   they  between  cases  where  there  is  a  mere 

were  placed,  he  has  all  the  information  injury  and  those  in  which  there  is  an 

upon  that  point  that  is  necessaiy  for  actual  destruction.     Mr.  Bishop  recog- 

his  defense.    *    *    *    It  is  immaterial  nizes  this  distinction,  and  says:    'On 

for  him  to  know  to  whom  the  road  be-  principle,  it  cannot  be  sufficient  merely 

longs,  or  who  occupies  it.'*    State  v,  to  allege  that  the  defendant  injured  the 

Wentworth,  37  N.  H.  196.  property,  for  that  might  imply  almost 

8.  *'  Wherever,  in  a  case  of  this  char-  anything.     Yet,  on  the  other  hand,  it 

acter,   it  may  be  sufficient  to  allege  may  be  enough  to  say  that  he  killed  a 

damage  to  the  owner,  instead  of  injury  living    animal    mentioned.'      2  Bish. 

to  the  propertv,  it  must  appear  that  the  Crim.  Pro.,  g  841."    Brown  v.  State,  76 

property  was  injured  and  that  the  dam-  Ind.  85. 
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DMoriUng  Property  in  Genoral  Temw.  —  Where  the  statutory  descrip* 
tion  of  the  property  is  in  general  terms,  an  indictment  which  fol- 
lows it  in  this  particular  will  not  be  good.  The  kind  of  property 
must  be  specifically  alleged.^  But  it  is  not  necessary  that  the 

Under  a  statute  which  punishes  the  Tex.    591.       It     does     not,    however, 

breaking  of  glass  in  a  building,  the  in-  include  buffaloes.     State  v.  Crenshaw, 

dictment   must  allege   that   the  glass  22  Mo.  457.     For  other  cases  defining 

broken   was    a  part  of  the  building,  the  term  '*  cattle,"  see  Am.  and  Eng. 

Com.  V.  Bean,   11  Cush.  (Mass.)  414;  Encyc.  of  Law,  title  Gi/y/f. 

Com.  V.  Lindsay,  11  Cush.  (Mass.) 415,  Swine.  —  The    word  **  swine**   in  a 

note.     And  see  Com.  v.  Cox,  7  Allen  statute  includes  hogs.     Rivers  v.  State, 

(Mass.)  577,  which  was  an  indictment  zo  Tex.  App.  177. 

for  an  injury  done  to  an  omnibus.     The  Hog.  —  The  word  "  hog  **  in  a  statute 

court    said:    "But  in  this    case    the  includes  sows.     Shubrick  v.  State,  2  S. 

panel    is   alleged    to    be   a    panel'  of  Car.  21. 

the  omnibus,  and  the  omnibus  is  alleged  Chattdli.  —  The  word  "  chattels  "  in 

to  be  injured  by  the  breaking  of  the  a  statute  includes  horses.      State    v, 

panel.     This  sufficiemly  alleges  that  it  Phipps,  05  Iowa  491. 

was  a  part  of  the  omnibus.'*  BomMtio   AnimalB.  —  The   expression 

1.  Rex  V,  Chalkley,  R.  &  R.  C.  C.  '*  domestic  animals  "  in  a  statute  in- 

258;  State  V,  Hambleton,  22  Mo.  452;  eludes  horses,  Swartzbaugh  v.  People, 

People  V.  O'Brien,  60  Mich.  8,  68  Mich.  85  111.  457;  and  hogs.  State  v,  Enslow, 

468.  10  Iowa  115. 

Ezoeptioiis  —  Trees.  —  Where  trees  are  A  fowl  is  an  animal  within  the  mean* 

the  property  injured,  the  kind  of  trees  ing  of  section  61  of  the  statute  24  &  2$ 

need  not  be  alleged  in  the  indictment,  Vict.,  c.  100.     Reg.  v.  Brown,  61  L.  T. 

where  the  statute  is  general  in  its  ap-  594,  38  W.  R.  95. 

plication    and    applies    to    all    kinds.  Beast.  —  The  word  "  beast  *'  in  a  stat- 

State  V,  Priebnow,  14  Neb.  484.  ute  includes  cows,  Taylor  v.  State,  6 

Horse,  —  In  State  v.  Divine,  i  West.  Humph.  (Tenn.)  285;  and  horses.  State 

L.    M.   (Ohio)  331,   in    an   indictment  v.  Pearce,  Peck  (Tenn.)  66. 

brought  upon  a  statute  which  punished  Penonal  Ftoperty.  —  The  term  "  per- 

the    malicious    killing  of  any  horse,  sonal  property  "  in  a  statute  includes 

mare,  foal,  or  filly,  it  was  held  suffi-  promissory  notes,  due  bills,  and  other 

cient  to  use  the  word  "  horse  **  where  evidences  of  debt.     State  v,  Sneed,  121 

the  evidence  showed  an  injury  done  to  N.  Car.  614. 

a  gelding,  not  specifically  named.  Under  a  Texas  statute  which  provides 

The  word  "  horses  '*    in   a    statute  that  '*  if  any  person  shall  wilfully  and 

includes  mares.     State  v,  Dunnavant,  mischievously  injure  or  destroy  any 

3  Brev.  (S.  Car.)  9;  State  v,  Garey,  3  growing  fruit,   corn,   grain,   or   other 

Brev.  (S.  Car.)  10,  note.  agricultural  product  or  property,  real 

*'  The   word  '  horse '   is    sometimes  or  personal,**  an  indictment  for  injur- 

used,  says  Bouvier,   in  his  dictionary  ing  a  locomotive  engine  will  not  lie,  in- 

(590),  as  a  generic  name,  including  all  jury  to  agricultural  products  being  the 

animals     of     the    horse    kind.      The  only  offense  punished.  Murray  v.  State, 

phrase*  horserace,*  as  used  in  this  Stat-  21  Tex.  App.  620,   57   Am.  Rep.   623. 

ute,    embraces    horses,     mares,    and  Nor  is  an  indictment  sufficient  whidi 

mules,  at  least.**    Goldsmith  v.  State,  i  lays  the*  injury  as  having  been  done  to 

Head  (Tenn.)  154.  a  storehouse,  Beeson  v.  State,  23  Tex. 

Statutory  Word  "Oattlo."  —  The  word  App.  406;   to  a  set  of  buggy  harness, 

**  cattle  *'   in  a  statute  includes  colts,  Terry  v.  State,  25  Tex.  App.  7x4;  or  to 

Rex  V,  Paty,  2  W.  Bl.  721,  i  Leach  C.  a    fence,    thbugh    enclosmg    a    farm, 

C.  72;  mares,  Rex  v,  Paty,  2  W.  Bl.  White  v.  State,  27  Tex.  App.  638. 

721,  I  Leach  C.  C.  72;  State  v.  Ham-  "  Other  Honio  or  Building.**  —  The  ex- 

bleton,  22  Mo.  452;  State  v.  Clifton,  24  pression  *'  other  house  or  building" 

Mo.   376;    geldings.   Rex  v.  Mortis,  i  used    in    a    statute,     following     the 

Leach  C.  C.  73;  asses,  Rex  v,  Whitney,  enumeration  of  several  kinds  of  baild« 

I  Moo.  C.  C.  3;  pigs.  Rex  v.  Chappie,  ings,   includes  a  jail,   jail    house,  or 

R.  &  R.  C.  C.  77;  and  steers,  State  v,  building.    State  v,  Bryan,  8^  N.  Car. 

Abbott,  ao  Vt.  537;  Sute  v,  Lange,  22  531. 
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general  statutory  expressions  be  alleged   in  the  indictment  in 
addition  to  setting  out  specifically  the  property  injured.* 

TimlMr.  —  The  word  **  timber,"  used        "  The  words  *  barrack,  rick,  or  stack, 

in  a  statute,   will    not  include   fence  of  hay,  grain,  or  bark,' as  much  import 

rails.     McCauley  v.  State,  43  Tex.  374.  a  barrack  of  hay  or  grain  as  they  do  a 

Asntud  Frodneti  of  the  Sou.  —  *'  The  rick  or  stack  of  hay  or  grain.     They 

statute  makes  it  an  offense  to  unlaw-  were  used  elliptically  in  the  context,  to 

fully  go  upon  the  land  of  another,  and  avoid  repetition."     Chapman  t/.  Com., 

to  *  unlawfully  pull  off,  or  pull  off  and  5  Whart.  (Pa.)  427. 
carry  away,  any  corn  growing  on  the        TaeUe.  —  The  cords  employed  to  raise 

stalk,  or  any  fruit  on  the  tree,  bush,  or  the  harness  on  working  tools  of  a  loom 

plant,  pumpkin  or  melon  on  the  vine.'  in  order  to  move  the  shuttle  to  and  fro 

Here  the  specifications  cease,  and  in  constitute  tackle  employed  in  weaving, 

charging  a  violation  of  the  statute  in  and  an  indictment  for  cutting  them  is 

respect  to  these  specifications  it  is  un-»  good  under  the  statute  7  &  8  Geo.  IV., 

doabtedly     sufficient    to    follow    the  c.  30,  §  3.     Reg.  v.  Smith,  6  Cox  C.  C. 

language  of  the  statute.     It  is  not  nec^  198. 

essary  to  allege  that  any  of  the  articles        Dogt.  —  The  authorities  are  divided 

specified  are  '  annual  products  attached  on  the  question  whether,  under  such 

to  the  realty,  or  growing  in  the  soil/  general  statutory  terms,  an  indictment 

because  as  to  them  the  clause  in  rela-  is  sufficient  which  alleges  the  killing  or 

tion  to  annual  products,  etc.,  furnishes  injuring  of    a    dog.     That  it  will   be 

no  element  that  enters  into  the  descrip-  sufficient   see   Sosat   v.   State,   2   Ind. 

tion  of  the  offense.     But  the  legislature  App.  586;  State  v,  Sumner,  2  Ind.  377; 

saw  that  there  might  be  a  pulling  off,  State  v,  M'Duffie,  34  N.  H.  523;  State 

etc.,  of  other  products  not  enumerated  v.Latham,  13  Ired.  L.  (N.  Car.)  33;  Mc- 

as     '  corn,'     *  fruit,'     '  pumpkin     or  Daniel  v.  State,  5  Tex.  App.  475;  and 

melon,'    which    would    come    within  see  State  v.  Trapp,  14  Rich.  L.  (S.  Car.) 

the  object  and  general  purpose  of  the  203.     Contra^  State  v.  Harriman,  75  Me. 

statute;  and,   to  meet  such   case,   the  562;  U.  S.  e^.  Gideon,  i  Minn.  292;  State 

words  '  or  other  annual  products  at-  v:  Phillips,  Thompson's  Cas.  (Tenn.) 

tached  to  the  realty,  or  growing  in  the  51,  i  Shannon's  Tenn.  Cas.  34;  State  t/. 

soil/  were  added.     It  would  seem  to  Marshall,  13  Tex.  56;  Davis  v.  Com., 

follow  that  in  charging  the  pulling  off,  17  Gratt.   (Va.)  617,  following^  on   ac- 

etc.  of  anything  not  specified,  it  should  count  of  the  precedent,  Com.  v.  Maclin, 

be  shown  that  the  product  pulled  off,  3  Leigh  (Va.)  809. 
etc.,  was  an  '  annual  product  attached        As  to  Oonstrnetioii  of  Btatutory  Termi 

to  the  realty,  or  growing  in  the  soil/  see  in  general  the  words  and  phrases 

otherwise  it  would  not  appear  to  be  defined  in  the  Am.  and  Eng.  Encyc.  of 

within  the  statute."   State  t/.  Allisbach,  Law. 

69  Ind.  50.  1.  State  v,  Hambleton,  22  Mo.  452; 
Com,  Orain,  and  the  like.  —  Under  Taylor  c^.  State,  6  Humph.  (Tenn.)  285; 
statutes  providing  a  penalty  for  setting  Rivers  v.  State,  10  Tey.  App.  177; 
on  fire  any  stack  of  corn  or  grain,  the  State  v,  Abbott,  20  Vt.  537. 
words  "corn  or  grain"  will  include  "The  only  question  raised  in  the 
barley,  Rex  v.  Swatkins,  4  C.  &  P.  present  case  is  in  regard  to  the  suffi- 
548.  19  E.  C.  L.  520;  and  flax,  Reg.  v.  ciency  of  the  indictment.  It  is  for  a 
Spencer,  7  Cox  C.  C.  189.  violation  of  the  statute  against  maim- 
Where  the  word  used  by  the  statute  ing  or  wounding  cattle.  The  objection 
is  "  pulse  "  it  will  include  beans.  Rex  is  that  the  defendant  is  charged  with 
V,  Woodward,  i  Moo.  C.  C.  323.  wounding  a  steer,  without  alleging 
Staek.— -  Where  the  statute  provides  that  a  steer  is  *  cattle,  or  other  beast,' 
a  punishment  for  firing  stacks' of  hay,  which  are  the  words  of  the  statute. 
grain,  and  the  like,  the  expression  It  is  very  possible  that  some  of  the  old 
"  stack  of  hay  "  will  not  include  a  cock  cases  may  have  adopted  a  degree  of 
of  hay.  Reg.  v,  M'Keever,  5  Ir.  R.  C.  strictness  equal  to  this,  even.  But  no 
L.  86.  Nor  does  "  stack  "  include  hay  or  modern  case  of  this  character  exists,  it 
threshed  wheat  stored  in  barns,  Erskine  is  believed;  but  the  contrary  has  often 
r.  Com.,  8  Gratt.  (Va.)  624:  nor  wheat  been  decided."  State  v,  Abbott,  20 
growing  in  the  field,  Parris  v.  People,  Vt.  537. 

76  111.  274.  Public   Btdldlngs.  —  Under  a  statute 
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(6)  Alleging  a  Specific  Intent.  —  It  is  not  generally  necessary 
that  the  indictment  charge  the  act  as  having  been  done  with  any 
specific  intent.*  Statutes,  however,  sometimes  make  a  specific 
intent  an  essential  part  of  the  offense.  In  such  cases  it  must  be 
alleged.* 

(7)  Alleging  Act  as  Feloniously  Done.  —  Where  the  act  of  mali- 
cious mischief  is  made  a  felony,  it  should  be  charged  in  the 
indictment  as  committed  feloniously.' 

(8)  Value  or  Damage.  —  The  value  of  the  property  injured  or 
the  amount  of  the  damage  suffered  need  not,  generally,  be 
alleged,  unless  the  statute  so  requires.* 

which  punishes  injury  to  certain  pub-  imports  a  criminal  motive,  intent,  or 

lie  buildings  enumerated  therein,  and  purpose.     Com.   v.   Walden,   3   Cush. 

to  other  public  buildings  held  for  pub-  (Mass.)  558.'*    Com.  v.  Brooks,  9  Gray 

lie  use,  an  indictment  for  a  building  (Mass.)  299. 

not  specifically  mentioned  in  the  stat-  9.  Intent  to  Ii^we  Owner  of  Pxoparty. — 
ute  must  allege  the  building  to  be  a  State  v,  Malloy,  34  N.  J.  L.  410;  State 
"  public  building,  held  for  public  v.  Rector,  34  Tex.  565;  Newton  v. 
use."  Pratt  v.  State,  19  Tex.  App.  State,  3  Tex.  App.  245;  Thomas  v. 
276;  Brown  v.  State,  16  Tex.  App.  245;  State,  14  Tex.  App.  200;  Ex  p.  Phil- 
Clark  V,  State,  23  Tex.  App.  260.  lips,  33  Tex.  Crim.  Rep.  126;    Rex  v. 

Ii^iiring  Pononal  Prapairty.  —  An  in-  Smith,  4  C.  &  P.  569,  19  E.  C.  L.  531. 

dictment  for  wilful  and  malicious  in-  Intent   to   Cut  and  Destroy  Qnln.  — 

jury  to  cabbages  is  insufficient  without  People  v,  O'Brien,  60  Mich.  8,  68  Mich, 

charging  that  they  were  personal  prop-  46S. 

erty,    since  they    may  have  been  so  Intent  to  BiIto  Stook  ihnn  Bange. — 

growing  upon  the  land  as  to  be  a  part  State  v.  Hill,  79  N.  Car.  656. 

of  the  realty.    Com.  v,  Dougherty,  6  8.  Reg.  v.  Gray,  9  Cox  C.  C.  417, 

Gray  (Mass.)  349.  Leigh  &  C.  365:  Sute  v.  Defifenbacher, 

1.  Stratton    v.    State,  45    Ind.   468;  51  Mo.  26;  Sute  v.  Gilbert,  24  Mo.  380. 

Com.  V.  Brooks,  9  Gray  (Mass.)  299;  Contra^  People  v,  Keeley,  81  Cal.  210. 

Com.  V,  Falvey,  108  Mass.  304;   State  If  theOflSnse  Ii  a  Miodemeeaor  Oidy, 

v.  Beckman,  57  N.   H.  174;    State  v,  and  the  act  is  charged  as  feloniously 

West,  10  Tex.  553;    Reg.  v.  Smith,  6  committed,  no  conviction  can  be  had. 

Cox  C.  C.  198;  Rex  V.  Newell,  i  Moo.  Black  v.   Sute,   2  Md.  376;   Sute  v. 

C.  C.  458.  Wheeler,  3  Vt.  344. 

"  The  objection  made  to  the  indict-  4.  Owens  v.  State,  52  Ala.  400;  Cald- 

ment  is  that  it  does  not  allege  that  the  well  v.  State,  49  Ala.  34;   Ash  worth  v.* 

poison  was  administered  with  an  in-  Sute,  63  Ala.  120;    Harris  v.  Sute,  73 

tent  to  kill  or  injure  the  horse,  or  that  Ga.  41;    Sute  v,  Blakeslev,  39  Kan. 

the  horse  was  thereby  killed  or  injured.  152;  Com.  v.  Cox,  7  Allen  (Mass.)  577; 

But  the  clause  of  the  sutute  on  which  Funderburk  v.  State,  (Miss.  1897)  ai 

the  indictment  is  framed  does  not  make  So.  Rep.  658 ;  State  v.  Jones,  33  Vt.  443. 

punishable  the  killing  or  injuring  of  **It  is  also  objected  that  the  indict- 

another's     beast      by     administering  ment  is  insufficient  for  the  reason  that 

poison,  nor  the  administering  of  poison  there  is  no  allegation  of  the  quantity 

with  intent  to  kill  or  injure  such  beast,  or  value  of  the  pipe.     This,  we  think. 

And  this  is  one  of  that  class  of  statute  is  not  necessary*,  the  description  of  the 

offenses    which    are    sufficiently    de-  property  is  sufficiently  definite  to  predi- 

scribed  in  an  indictment  by  being  set  cate  thereon  a  charge  of  the  offense, 

forth  in  the  words  of  the  statute,  with-  and  the  punishment,  as  a  matter  of 

out  more,  because  those  words,  ex  vi  law,  is  in  no  respect  affected  by  the 

terminorum,  import  all  that  is  neces-  quantity  or  value  of  the  property,  or 

sary   to    a    legal    description    of    the  the  extent  of  the  injury.    The  amount 

offense.     See  Com.  v,  Ashley,  2  Gray  of  the  penalty  to  be  imposed  within 

(Mass.)  357.     The  word  *  wilfully,'  in  the  sutute  limit  rests  in  the  discretion 

the  present  indictment,  means '  inten-  of  the  court.      The  character  of  the 

tionally.' and  the  word  *  maliciously '  transaction  as  shown  upon  trial  will 
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Whore  PeoAlty  Is  Aflbetad  By.  —  An  allegation  of  this  character  is 
required,  however,  when  the  amount  of  the  fine  assessed  depends 
on  the  value  of  the  property  injured  or  on  the  amount  of  damage 
done.* 

namage  to  Proportj  or  Ownon.  —  The  damage  may  be  laid  as  having 

been  done  either  to  the  property  injured  or  to  tht  owner.* 

(9)  Negative  Averments.  —  It  is   necessary  in   some  cases,  in 

order  to  charge  an  offense,  that  the  indictment  should  negative 
the  existence  of  certain  conditions.'     On  the  other  hand,  when 

have  its  effect  in  that  respect,  but  no  that  cannot  be  left  to  inference.     Some 

allegation  is  necessary  to  give  it  its  animals  are  of  as   much  value  after 

full  force."     State  v.  Jones,  33  Vt.  443.  they  are  killed  as  before.     The  damage 

KflHng   Dogs.  —  An    exception     was  occasioned  by  the  injury  complained  of 

made  in  an  early  case  upon  an  indicts  must  be  averred."     Harness  v.  State, 

ment  for  killing  a  dog.     It  was  held  27  Ind.  425. 

that  such    animals  have  no  intrinsic  Damage  in  the  Aggregate,  —  Under  a 

value,  and  it  is  necessary  that  the  in-  statute  punishing  malicious  damaging 

dictment   should    contain   allegations  of  personal  property  where  the  damage 

showing  some  value  in  the  dog  killed,  exceeds  five  pounds,  it  is  not  necessary 

U.   S.   r.  Gideon,  i   Minn.  292.     The  to  allege  the  value  of  each  article  in- 

g^eneral  rule,  however,  was  applied  to  jured,  but  only  that  the  amount  of  the 

such  a  case  in  Kinsman  v.  State,  77  damage  done  to  the  several  articles  ex- 

Ind.  132.  ceeds  five   pounds  in   the  aggregate. 

1.  Value   of  Property.  —  Gilreath    v.  Reg.  v  Thomas,  12  Cox  C.  C.  54,  24  L. 

State,  96  Ga.  303;   State  v.  Merrill,  3  T.  398. 

Blackf.  (Ind.)  347;  State  v.  Shadley,  16  2.  '*  If  either  mode  of  expression  is 

Ind.  230;   State  v,  Clevinger,  14  Ind.  adopted,  the  indictment  would  show, 

366;    State  V.   Gamer,   8   Port.  (Ala.)  with  sufficient  clearness  and  certainty, 

447;    Beaufire  v.  State,  37  Tex.  Crim.  the  '  value  of  the  damage  done; '  and 

Rep.  50.  that  is  all  that  the  indictment  is  re- 

Under  a  statute  punishing  the  injury  quired  to   show,  under  the  statute." 

or  destroying  of  trees,  '*  to  the  amount  State  v.  Sparks,  60  Ind.  2^^  followed  by 

in  value  of  thirty-five  dollars  or  up-  State  v.  ritzer,  62  Ind.  362:   Kinsman 

vrards,"  value  is  sufficiently  alleged  in  v.  State,  77  Ind.  132. 

the  indictment  bv  the  averment  that  8.  Injuring  Buildings  in  Which  De^ 

the  trees  were  '  of  the  value  of  thirty-  fendant  Has    No   Interest.  —  State    v. 

five  (35)  dollars  and  upwards,  to  wit,  Stanley,  63  Mo.  App.  654;    State   v. 

one  hundred  and  seventy-five  (175)  dol-  Crenshaw,  41  Mo.  App.  24. 

lars."    State  v,  Priebnow,  14  Neb.  484.  Vot  DoCnidaiit'i  Land  or  laeloraro. — 

Collective    Value.  —  Where    a    single  See  State  v.  Purdie,  67  N.  Car.  326; 

act  results  in  an  injury  done  to  several  State  v.  Coy,  47  Mo.  App.  187. 

things,  their  value  may  be  collectively  Not  Having   Sufficient  Fence,  —  Mc- 

stated.     Com.   v.   Falvey,   108  Mass.  Gahagin  v.  State,  17  Fla.  665.    See  also 

304.  State  v,  Allen,  69  N.  Car.  23;  State  v. 

Ainoimt  of  Samago.  —  State  v.  Cole,  Painter,  70  N.  Car.  70. 

4)0  Ind.  112;    State  v.  McKee,  109  Ind.  Obstructing  Millrace  Not  for  Lawful 

497;  State  v.  Heath,  41  Tex.  426;  State  Purposes,  —  State  v.  Tomlinson,  77  N. 

V.  McCormack,  22  Tex.  297;   Thomas  Car.  528. 

V.  State,  42   Tex.   236;    Nicholson  v.  Without  Consent  of  Owner,  —  Murrah 

State,  3  Tex.  App.  31;  Uecker  v.  State,  v.  State,  51  Miss.  675. 

4  Tex.  App.  234.  Breaking  Fences  and  Not  Repairing 

"As  the  amount  of  the  damage  done,  Breach,  —  See  Brazleton   v.  State,  & 

and  not  the  value  of  the  animal  killed,  Ala.  96. 

constitutes  the  basis  upon  which  the  Not  Feloniously,  —  Where  a   statute 

penalty  for  the  ofifense  is  estimated,  punishes     malicious    trespass     when 

we  think  ihe  information  is  fatally  de-  done  "  knowingly  and  wilfully,  with- 

fective.     As  a  matter  of  law,  we  can-  out  lawful  authority,  but  not  feloni- 

not  know  that  the  dog  was  of  no  value  ously,"  the  indictment  need  not  charge 

after  he  was  killed;  at  least,  it  is  a  fact  that  the  act  was  "not    feloniously  " 
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the  words  of  the  statute  are  general,  but  there  are  exceptions  or 
provisos  which  will  sometimes  prevent  its  application,  that  is 
matter  of  defense,  and  the  indictment  need  not  negative  them.^ 

b.  Surplusage.  —  If,  besides  using  all  the  essential  statutory 
words,  an  indictment  adds  others  of  a  like  import,  it  will  not  gen- 
erally be  vitiated  thereby,  but  the  added  words  may  be  rejected 
as  surplusage.*  But  in  case  the  words  used  render  it  uncertain 
under  which  of  two  or  more  sections  of  the  statute  the  indict- 
ment was  intended  to  be  drawn,  it  will  not  be  good.* 

c.  Duplicity.  —  Where  the  statute  enumerates  several  differ- 
ent grades  of  the  same  offense,  or  descriptions  of  the  resulting 
injury,  an  indictment  will  not  be  open  to  the  objection  of  duplicity 
if  it  charges  all  of  them  in  a  single  count.^  Other  cases  discussing 
duplicity  in  indictments  for  malicious  mischief  will  be  found  in 
the  notes.* 

d.  Variance  —  (i)  Ownership, — Ownership  of  the  property 

committed.     Dye   v.    Com.,   7    Gratt.  England,  —  Reg.  v.  Bowen,  i  C.  ft 

(Va.)  662.  K.  501.  47  E.  C.  L.  501. 

1.  Bellinger    v.   State,   92    Ala.   86;  6.  Killing    and  I^jniing    Awhwli  — 
Dean  v.  State,  37  Ark.  57;    Hewitt  v.  Rex  v,  Mogg,  4  C.  &  P.  364,  19  E.  C. 
State,  121  Ind.  245;  State  v,  Batson,  31  L.  420;    Burgess  v.  State,  44  Ala.  190; 
Mo.  343;    State  v.  West,  10  Tex.  553;  Hay  worth  v.  State,  14  Ind.  590. 
Ritter  v.  State,  33  Tex.  608.  In  McGregor  v.  State,  16  Ind.  9,  the 

'*  No  negative  averment  was  neces-  court,  in  speaking  of  the  case  of  Hay- 

sary,  there  being  no  exceptions  in  the  worth  v.  State,  14  Ind.  590,  says  that  it 

section   under    which   the    indictment  is  probable  that  the  offense  there  set 

was  framed   that    should   have    been  forth  should,  according  to  the  more  cor- 

negatived,  and  if  there  were  exceptions  rect  practice,  have  been  charged  in  two 

elsewhere,  in  other  provisions  of  the  counis. 

statute,  the  pleader  was  not  required  Describing  Ownership.  —  It  is  proper 

to  notice  them.     The  qualification  in  to  describe  the  same  property  in  differ- 

the  last  clause  of  the  section  evidently  ent  counts  as  being  owned  by  different 

has     no     reference     to     the    injuries  persons;     but    where    several    counts 

charged  in  this  indictment,   but  only  charge  several  and  distinct  offenses  in 

relates  to  trespass  in  cutting  and  re-  unlawfully  and  wantonly  killing  sepa- 

moving  timber  or  trees  from  another's  rate  property  of  different  persons,  more 

land."     State  v,  Batson,  31  Mo.  343.  offenses  than  one  are  charged,  and  the 

2.  Stratton    v.   State,    45    I^.   468;  doctrine  of  election  must  be  applied. 
State  V.  Labounty .  63  Vt.  37^;  "^tate  v,  Bass  v.  State,  63  Ala.  108. 
Priebnow,  14  Neb.  484.  Ii^nries  to  Personal  Property.  —  Where 

8.  McGahagin  v.  State,  17  Fla.  665;  some  acts  of  malicious  mischief  are 
Ellis  V.  Com.,  78  Ky.  130;  Killings-  enumerated  in  one  sentence  or  para- 
worth  V,  State,  7  Tex.  App.  29.  And  graph  of  an  indictment  and  others  in 
see  Com.  v,  Bakeman,  105  Mass.  53.  another,  it  does  not  make  the  accosa- 
Contra^  Squires  v.  State,  59  Ind.  261;  tion  consist  of  two  counts,  where  all 
Duncan  v.  State,  49  Miss.  331.  the  acts  were  committed  at  one  time. 

4.  Indiatta.  —  State     v.     Slocum,     8  Smith  v.  State,  63  Ga.  168. 
Blackf.   (Ind.)  315;    State   v,  Kuns,  5        Charging  Two  Offianses  in  the  Altema- 

Blackf.   (Ind.)  314;    Sample    v.   State,  tive.  —  "The    animals    injured    were 

104  Ind.  289.  different  animals,  and  the  injury   to 

Iowa,  —  State    v,    Phipps,   95    Iowa  each  is  a  different  offense;  and  though 

491;    State  V.  Hockenberry,   11   Iowa  such  offenses  may  be  joined   in  the 

269;  State  z/.  Harris,  11  Iowa  414.  same  count,  as  they  are  of  the  same 

Missouri,  —  State  v,  Batson,  31  Mo.  grade,  yet  if  both  offenses  are  charged 

343.  in    the    same  count,   they  should  be 

Virginia,  —  Ratcliffe     v.     Com.,     5  charged  in  the  alternative.     The  rule 

Gratt.  (Va.)  657.  prescribed    by     the    statute    is    this: 
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injured  or  destroyed  must  generally  be  proved  as  laid,  and  any 
variance  will  be  fatal.*  Evidence  that  the  party  alleged  to  be 
the  owner  is  in  possession  of  the  property  is  sufficient  to  sustain 
the  allegation,  and  proof  of  title  in  another  will  not  constitute  a 
variance.* 

(2)  Description  of  Property.  —  A  correct  description  of  the 
property  is  necessary  to  a  good  indictment,  and  a  failure  in  the 
proof  to  sustain  the  allegations  in  any  material  particular  is  fatal.' 

m  Vbbdict.  —  Where  malice  towards  the  owner  is  essential  to 
the  offense,  a  verdict  which  finds  the  defendant  guilty  of  the 
commission  of  the  act,  but  finds  that  it  was  done  without 
malice,  amounts  to  an  acquittal.^     Under  a  statute  punishing  the 

**  Where  offenses  are  of  the  same  char-  C.  &  P.  548,  note  r,  19  E.  C.  L.  523, 
acter,  and  subject  to  the  same  punish-  note  c;  Denbow  v.  State,  18  Ohio  11. 
ment,  the  defendant  may  be  charged  Ii^vry  to  Traet.  —  Where  an  indict- 
with  either  in  the  same  count,  in  t&e  ment  was  for  an  injury  to  ten  white 
alternative.*  Rev.  Code,  §  4125.  A  oaks,  and  the  evidence  showed  that  one 
work  of  high  authority  lays  it  down  as  black  oak  only  was  injured,  the  vari- 
a  rule  that  two  offenses  cannot  be  ance  was  held  fatal.  Com.  v.  Butcher, 
charged  in  the  same  count;  the  count  4  Gratt.  (Va.)  544. 
in  such  a  case  would  be  bad  for  duplic-  Yarianoe  Held  Immatarial.  —  In  the 
ity.  Arch.  Cr.  PI.  95,  96.  This  rule,  following  cases  the  variance  between 
applied  to  the  statute  last  above  the  allegations  of  the  indictment  and 
qaoted,  would  require  that  the  injury  the  evidence  were  held  not  to  be  mate- 
to  the  mare  and  the  injury  to  the  ox  rial: 

should  be  charged  in  the  alternative,        Massachusetts,  —  Com.  v.  Falvev,  108 

and  not  conjointly,  as  has  been  done  Mass.  304;  Com.  v.  Sullivan,  107  Mass. 

in   the  count,  above  set  out,  of  the  in-  218;    Com.  e^.  McLaughlin,   105  Mass. 

dictment  in  this  case."  Burgess  v,  460;  Com.  v^  Soule,  2  Met.  (Mass.)  21. 
State,  44  Ala.  193.  North  Carolina,  ^  State  v.  McMinn, 

1.  State  V.  Weeks,  30  Me.  182;  State  81  N.  Car.  585. 

V.   Mason,   13  Ired.   L.  (N.  Car.)  341;  Texas,  —  Rountree  r.  State,  10  Tex. 

State  V,  HiU,  79  N.  Car.  656;  Haworth  App.  no;   Cleveland  v.  State,  8  Tex. 

V.  State,  Peck.  (Tenn.)  89;   Collier  v,  App.  44. 

State,  4  Tex.  App.  12;  Mayes  v.  State,  England,  — Reg.  v,  Munson,  2  Cox  C. 

33  Tex.  340.  C.  186;  Rex  7/.  Newell,  i  Moo.  C.  C.  458. 

In  Hurlbut  v.  State,  12  Tex.  App.  Yarianoe  Between  Yerdlet  and  Jndg- 

952,  where  the  ownership  was  laid  in  ment.  —  "  The  only  remaining  question 

the  indictment  as  single,  but  the  evi-  is  one  •f«variance  between  the  verdict 

•dence  showed  a  joint  ownership,  there  and  judgment.     The   verdict    finding 

vras  held  to  be  no  variance.  the  defendant  guilty  imposed   as  his 

2.  People  V.  Coyne,  116  Cal.  295;  punishment  a  fine  of  one  dollar. 
Smith  V,  State,  63  Ga.  168;  Castleberry  Judgment  was  rendered  against  him 
«f.  State.  62  Ga.  442;  State  v,  Semotan,  for  a  fine  of  ten  dollars  and  costs.  It 
85  Iowa  57;  State  v,  Gurnee,  14  Kan.  is  true  that,  under  the  general  power 
III;  People  v,  Horr,  7  Barb.  (N.  Y.)  9;  conferred  by  statute,  this  court  might 
State  V.  Whittier,  21  Me.  341.  Contra^  reform  and  correct  the  judgment  (Code 
Brumley  v.  State,  12  Tex.  App.  609;  Crim.  Pro.,  art.  869);  but,  in  view  of 
State  V,  Mason,  13  Ired.   L.  (N.  Car.)  the    new    evidence    which    defendant 

341.  claims  to  be  accessible  if  a  new  trial 
8.  Ii^iDring  Anlmala.  —  State  v.   Hill,     is  awarded   him,   and   also   upon   the 

79  N.  Car.  656;    Reid  v.  State,  8  Tex.  ground   of  variance,  the  judgment  is 

App.  430;    Gholston  v.  State,  33  Tex.  reversed  and  the  cause  remanded  for  a 

342.  new  trial."     Rivers  v.  State,  10  Tex. 
Burning  Hay,  Straw,  Grain  Staeki,  and  App.  177. 

tlie  Like.  — Rex  v.  Reader,  4  C.  &  P.  4.  State  v,  Wilcox,  3  Yerg.  (Tenn.) 
245,  19  E.  C.  L.  367;    Brown's  Case,  4    278,    24    Am.    Dec.    569:     Duncan    v, 
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marking  of  hogs,  and  providing  that  a  fine  shall  be  assessed  for 
each  one  so  marked,  a  verdict  will  be  insufficient  which  does  not 
ascertain  and  specify  the  number  of  hogs  marked.^ 

IT.  Iy8TBV0TlO]r&  —  The  instructions  of  the  court  must  be 
confined  to  the  legal  requisites  of  the  offense  charged  in  the 
indictment.*  Whether  the  jury  must  be  instructed  to  find 
malice  towards  the  owner  will  depend  upon  the  wording  of  the 
statute.'  It  is  proper  to  instruct  that  such  malice  may  be  inferred 
from  a  wilful,  wanton,  and  inexcusable  act.** 

State,  49  Miss.  331;   State  v.  Newby,  mt  v.  State,  93  Ala.  86;   Territory  v, 

64  N.  Car.  23.  Crozier,  6  Dakota  8;   AUison  v.  State, 

1.  Sute  V.  I^ichols,  12  Rich.  L.  (S.  42  Ind.  354. 

Car.)  672.  4.  State  v.  Williamson,  68  Iowa  351; 

9.  See    generally    article    Instruc-  State  v,  Enslow,  10  Iowa  115;  Moscly 

TioNS,  vol.  II,  p.  47.    See  also  Bass  v,  v.  State,  28  Ga.  190. 

State,  63  Ala.  108;    Kinsman  v.  State,  An  intent  to  obstruct  railroad  cars 

77  Ind.  132.  may    be    inferred    from  acts   proven 

Where  the  offense  is  maiming  or  dis-  which  are  within  the  statute.    Com.  v. 

figuring  an  animal  it  is  proper  to  in-  Bakeman,  105  Mass.  53. 

struct  that  any  disfigurement,  however  So  also  it  may  be  inferred  that  ao 

slight  or  temporary,  will  suffice.    State  act  proven  was  done  without  the  coo- 

V.  Harris,  11  Iowa  414.  sent  of  the  owner  of  the  property,  ss 

8.  Northcot   v.  State,  43  Ala.  350;  the  statute  requires.     State  v.  Whit- 

Johnsoa  v.  State,  37  Ala.  457;   BeUio-  tier,  21  Me.  341. 
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By  Chaklbs  C.  Moorb. 
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17.  JoiHDXB  WITH  Otrbb  Cauibs  OF  Aono]r,.423. 
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b.  In  Actions  for  Malicious  Abuse  of  Process^  432. 

3.  Instigation  by  the  Defendant^  433. 

a.  In  General^  433. 

b.  Aiferment  of  Conspiracy^  436. 

4.  Want  of  Probable  Cause^  436. 

n.  In  General^  436. 

b.  In  AcUonsfor  Malicious  Abuse  of  Process^  443. 
5*  MaUce^  442. 

i.   TViwrmuSft^if  ^  /Af  AUeged  Malicious  Proc§odis§g^  444. 
n.  In  General^  444. 

i^  Necessity  and  Sufficiency  of  Avermonty  444. 
21  Averment  of  Method  of  TerminaHom^  446. 
[3)  Termination    of  Provisional   or   Ausdlusry 
Remedies^  448. 

(4)  Averments  Nullifying  Effect  of  Convictiom^ 
44^. 

(5)  Vartance,  4J0. 
^.  /»  Actions  for  MaScious  Abuse  of  Process,  452. 
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vn  Plea  oe  Aitswee,  458. 

1.  General  Issue  or  General  Denial^  458. 

2.  Special  Plea  or  Answer^  460. 

vm.  Keplication,  463. 

IX.  D18XI88AL,  HoNsiriT,  Demtjeeee  to  Etideege,  AED  DlEECTDre 
Veedigt,  463. 

x  que8ti0e8  of  law  ahd  fact,  aed  lesteuctioeb,  464. 

1 .  As  to  Instigation  by  the  Defendant^  464. 

2.  As  to  Probable  Cause ^  464. 

3.  As  to  Malice^  473. 

4.  As  to  Advice  of  Counsel^  475. 

5.  As  to  Termination  in  Favor  of  Plaintiffs  475. 

6.  As  to  Damages^  475. 

7.  As  to  Malicious  Abuse  of  Process ^  476. 

XI  Veedigt  aee  Judokeet,  476. 

Xn   STATUTOET  ACTI0E8  FOE  DOUBLE  OE  TEEBLE  SAKAChEB^  477. 

xni  Malicious  Peosecutioe  as  a  Ceiueal  Offeese,  477. 

CROSS-REFERENCE. 

See  in  general  article  FALSE  IMPRISONMENT,  vol.  8,  p.  841. 

I  Scope  of  the  Aeticle.  —  This  article  treats  of  pleading  and 
practice  in  actions  for  malicious  criminal  prosecutions  or  proceed- 
ings, for  malicious  civil  suits  or  proceedings,^  and  for  malicious 
abuse  of  process.* 

n.  Veeue.  —  An  action  for  malicious  prosecution  is  transitory, 
and  in  the  absence  of  statutory  regulations  to  the  contrary  the 
place  where  the  cause  of  action  arose  does  not  affect  the  venue.* 
But  in  some  states,  statutes  requiring  certain  actions  to  be  brought 
in  the  county  wherein  the  cause  of  action  or  some  part  thereof 
arose,  determine  the  venue  of  actions  for  malicious  prosecution.* 

1.  *'  Notwithstanding  what  has  been  found  and  served  with  process;  no 
said  in  some  decisions  of  a  distinction  matter  where  he  might  reside,  or  where 
between  actions  for  criminal  prosecu-  the  cause  of  action  may  have  arisen.'* 
tions  and  civil  suits,  both  classes  at  the  Vinal  v.  Core,  i8  W.  Va.  20,  holding 
present  day  require  substantially  the  that  the  common-law  rule  had  not  been 
same  essentials.  Certainly  an  action  abrogated  by  the  ^(fx^  Ktr^t^/a  statutes, 
for  instituting  a  civil  suit  requires  not  4.  In  Xentnoky  an  action  against  a 
less  for  its  maintenance  than  an  action  corporation  for  a  tort  may  be  brought 
for  a  malicious  prosecution  of  a  crim-  in  the  *'  county  in  which  the  tort  is 
inal  proceeding."  Wilcox  t/.  McKenzie,  committed."  Ky.  Civil  Code,  §  72. 
75  Ga.  75.  An  action  for  malicious  prosecution  of 

2.  What  ConstitatM  Malloioiii  Abuse  of  a  civil  suit  may  be  brought  against  a 
Prooen.  —  See  infra,  p.  432,  note  3.  corporation  in  the  county    where   the 

8.  Hull  V,  Vreeland,  18  Abb.  Pr.  (N.  suit   was   instituted.     Winn    r.   Carter 

Y.  Supreme  Ct.)  182;  Shaver  v.  White,  Dry-Goods  Co.,  (Ky.  1897)438.  W.  Rep. 

6  Munf.  (Va.)  no.  436. 

*' By  the  common  law  a  transitory  In  Vehraska  "an  action  against  a  pub- 
action,  such  as  this,  could  be  brought  lie  officer  for  an  act  done  by  him  in  vir- 
against  a  party  wherever  he  might  be  tue  or  under  color  of  his  office  or  for  a 
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nL  FOBM  07  ACTIOir  —  1.   At  Common  Law  —  Writ  of  Conspirmoy.  — 

Anciently  at  common  law  where  several  persons  combined  in  a 
malicious  prosecution  it  was  usual  to  proceed  by  writ  of  con- 
spiracy/ and  it  was  doubted  if  there  could  be  a  remedy  unless  it 
were  founded  upon  a  conspiracy.* 

Aotkm  on  tho  Caae.  —  In  modern  common-law  practice  the  writ  of 
conspiracy,  just  mentioned,  has  become  obsolete  in  those  cases 
where  it  was  formerly  used,*  and  trespass  on  the  case  is  the  form 
of  action  for  malicious  prosecution,*  and  for  malicious  abuse  of 

neglect  of  his  oflScial  duty  "  must  be  life  was  in  danger,  and  he  had  been 

brought  in  the  county  where  the  cause  acquitted  of  the  indictment  by  verdict ; 

of  action  or  some  part  thereof  arose,  and  such  writ,  it  is  true,  could  only  have 

Neb.  Code  Civ.  Pro.,  §54.    Hence  an  ac-  been  brought  against  two  persons  at 

tion  for  malicious  prosecution  against  least.  *   *   *    But  all  the  other  cases  of 

a  justice  of  the  peace  for  maliciously  and  conspiracy,  called  in  the  old  books  writs 

without  probable  cause  issuing  a  war-  of  conspiracy ^  are  in  truth  nothing  else 

rant  of  arrest  and  causing  the  same  to  but  actions  upon  thecase^  and  not  properly 

be  served  on  the  plaintiff  may  properly  writs  of  conspiracy,  though  in  most  if 

be  brought  either  in  the  county  where  not  in  all  of  them  it  was  usual  to  insert 

the  warrant  was  issued,  or  in  another  the  words  per  conspiratiomm  inter  eos 

county    where     the    arrest    occurred,  habitant;    and     these    actions,  it    was 

Vennum  v.  Huston,  38  Neb.  293.  always  held,  might  be  brought  against 

In  Texas  the  Penal  Code (1895),  g  292,  one  person  only." 
makes  it  a  criminal  offense  to  institute  2.  Israel  v.  Brooks,  23  111.  575;  Stone 
a  malicious  criminal  prosecution,  and  v.  Crocker,  24  Pick.  (Mass.)  83,  where 
Rev.  Stat.  (1S95),  g  1194,  subd.  9,  pro-  the  court  said:  *'But  I  believe  the 
vides  that  when  the  foundation  of  a  better  opinion  always  was  in  favor  of 
suit  is  some  crime  or  offense  or  trespass  sustaining  them  [actions  for  malicious 
for  which  a  civil  action  in  damages  prosecution]  either  with  or  without  a 
may  lie,  the  action  maybe  brought  in  conspiracy."  Citing  Daw  v.  Swaine, 
the  county  where  such  crime,  offense,  Sid.  424;  Cox  v.  Worrall,  Yelv.  105; 
or  trespass  was  committed,  or  in  the  Savile  v.  Roberts,  i  Ld.  Raym.  374. 
county  where  the  defendant  has  his  8.  Parker  v.  Huntington,  2  Gray 
domicil.  Under  these  provisions  an  (Mass.)  127.  See  also  Thomas  v.  De- 
action  for  a  malicious  criminal  prose-  Graffenreid,  2  Nott  &  M.  (S.  Car.)  145; 
cution  is  maintainable  in  the  county  Mott  v.  Danforth,  6  Watts  (Pa.)  306. 
where  the  prosecution  was  instituted,  4.  Alabama,  —  Rhodes  r.  King,  52 
and  not  in  another  county  where  the  Ala.  274;  Duckworth  v.  Johnston,  7 
arrest  on  the  criminal  charge  was  made.  Ala.  578;  Randall  v.  Henry,  5  Stew.  & 
Hubbard  v.  Lord.  59  Tex.  384,  approved  P.  (Ala.)  367;  Sheppard  v.  Furniss,  19 
but  distinguished  in  Hilliard  v.  Wilson,  Ala.  764;  Williams  v.  Ivey,  37  Ala.  24/^; 
65  Tex.  286,  an  action  for  malicious  at-  Holey  v.  Carson.  39  Ala.  345. 
tachment  sued  out  in  one  county,  but  Arkansas,  —  Bach  v.  Cook,  21  Ark. 
executed  in  another  in  such  a  manner  573. 

as  to  constitute  a  trespass,  the  court  California.  —  Krause  v.   Spiegel,  94 

holding  that  the  action  was  properly  Cal.  37c. 

brought  in  the  county  where  the  tres-  District  of  Columbia,  —  Shipman  v, 

pass  was  committed.  Fletcher,  20  D.  C.  245. 

1.  I  Chitty  PI.  (i6th  Am.  ed.)  149.  Georgia,  —  Riley  v,  Johnston,  13  Ga. 

This  statement  seems  to  be  not  strictly  260. 

accurate  if  it  is  intended   to  compre-  Illinois,  —  Mexican  Cent.  R.  Co.  v, 

hend  malicious  civil  suits  as  appears  Gehr.  66  111.  App.  173;  Blalock  v.  Ran- 

by  the  latter  part  of  the  following  quo-  dall,  76  111.  224. 

tatton  from  Skinner  z'.  Gunton,  I  Saund.  Indiana,  —  Turpin     v.      Remy,     3 

230,  note   4:     "A  writ  of  conspiracy,  Blackf.  (Ind.)  210. 

properly  so  called,  did  not  lie  at  the  Kansas,  —  Bauer  v.  Clay,  8  Kan.  584. 

common  law    in  any  case  but  where  Maryland. — Turner    v.    Walker,    3 

the  conspiracy  was  to  indict  the  party  Gill  &  J.  (Md.)  377:  Lewin  v,  Uzuber, 

either  of  treason  or  felony,  by  which  his  65  Md.  341. 
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process  strictly  so  called,*  and  thereby  these  actions  are  distin- 
guished from  actions  for  false  imprisonment  for  which  the  form 
is  trespass.* 

The  Law  of  the  YMnun  OoTtnu  the  form  of  action  for  a  redressible 
injury  committed  in  a  foreign  jurisdiction.* 

2.  Sifflonlties  Ariiing  from  Abolition  of  FormB  of  Action.  —  At 
common  law,  as  the  declaration  was  required  to  correspond  with. 
the  writ,  and  the  latter  conclusively  fixed  the  form  of  action,  an 
action  for  false  imprisonment  was  readily  distinguished  from 
one  for  malicious  prosecution ;  ^  but  where  forms  of  action  are 
abolished  by  codes  or  practice  acts,  and  the  ground  of  action 
must  be  ascertained  from  the  face  of  the  pleading  unaided  by 
the  writ,  the  fact  that  some  of  the  averments  that  indispensably 
characterize  one  of  the  actions  are  either  immaterial  in  the  other 

Massachusetts,  —  Parker  v.  Hunting-  453;  Baird  v.  Hoaseholder,  32  Pa.  Si. 

ton,  2  Gray  (Mass.)  127.  168. 

Michigan,  —  Hamilton  v.  Smith,  39  In  Shipman  v.  Fletcher,  20  D.  C.  249^ 

Mich.  222.  it  was  held  that  in  an  action  on  the 

New  York.  —  Nebenzahl  v.  Town-  case,  where  the  court  had  no  jurisdic^ 
send,  61  How.  ^r.  (N.  Y.  C.  PI.)  356;  tion  of  the  subject  matter,  the  plain- 
Sleight  V.  Ogle,  4  £.  D.  Smith  (N.  Y.)  tiff's  recovery  must  be  confined  strictly 
445.  to  the  damages  caused  by  the  mere 

Ohio.  — Taylor  v.  Alexander,  6  Ohio  prosecution;  "  as,  for  example,  the  ex- 

146.  pense  of  defending,  and  perhaps  the 

Pennsylvania,  —  Emerson  f .Cochran,  annoyance  and  discredit  caused  even 

III  Pa.  St.  622.  by  a  causeless  accusation;"  but  that 

Rhode  Island.  —  Hobbs  v.  Ray,  18  R.  the  arrest  is  not  a  natural  consequence 

I.  84.  of  the  prosecution,  and  that  for  such 

Virginia,  —  Shaver  v.  White,  6  Munf.  injury    trespass    alone   is    the  proper 

(Va.)    no,    holding    that   case  is  the  remedy. 

proper  form  of  action  for  a  malicious  In  PsnaiylTania  all  damages  formerly 

attachment.  recoverable  in  trespass,  trover,  or  tres- 

In  many  of  the  foregoing  states  the  pass  in  the  case  must  be  sued  for  in 

common-law  forms  of  action  have  been  "  an  action  of  trespass."    Act  of  May 

abolished,  and  the  cases  therein  are  25,   1887  (P.   L.   271).     For  actions  of 

only  cited    as    laying    down   the  old  trespass  for  malicious  prosecution,  see 

rule.  Ritter  v,  Ewing,  174  Pa.  St.  341 ;   Bci- 

Wh«n  TiAintiif  Kay  Elset  to  Sua  in  Case  hofer  v.  Loefifert,  159  Pa.  St.  365. 

•r  in  Trsspais.  —  Where  one  is  mali-  1.  Grainger  v.  Hill,  4  Bing.  N.  Cas. 

ciously    and   without    probable  cause  212,  33  E.  C.  L.  328,  the  leading  case; 

arrested  under  process  of  a  court  hav-  Plummer  v,  Dennett,  6  Me.  421.    See 

ing  no  jurisdiction   over  the  subject  also  Rogers  v,  Brewster,  5  Johns.  (N. 

matter,  he  may  sue  in  case,  alleging  the  Y.)  127.     But  compare  Wood  v.  Graves, 

malice  and  falsehood  as  the  gravamen  144  Mass.  365,  an  action  for  false  im- 

of  the  action,  and  recover  for  the  arrest  prisonment.    As   to    what  constitutes 

or  imprisonment  as  a  consequential  in-  malicious  abuse  of  process,  see  infra, 

jury;  or  he  may  sue  in  trespass  for  the  p.  432,  note  3;  and  that  trespass  will 

false  imprisonment.     Apgar  v.  Wool-  lie  for  certain  abuses  of  process  not 

ston,  43  N.  J.  L.  57;  Morris  v,  Scott,  21  within  the  scope  of  the  term  "  abuse 

Wend.  (N.  Y.)  281;  Stone  v.  Stevens,  of    process*'  as  therein    defined,   see 

12  Conn.  225;    Hays  v.  Younglove,  7  article    False    Imprisonment,   vol.  8, 

B.  Mon.  (Ky.)  545 ;  Lueck  v.  Heisler,  87  p.  842,  note. 

Wis.    649.       See    also    Shipman    v,  9.  See  article  False  Imprisonmsht, 

Fletcher,  20  D.  C.  249;  Bauer  v.  Clay,  vol.  8,  p.  842. 

8  Kan.  585;  Bach  v.  Cook,  21  Ark.  573;  8.  Mexican  Cent.  R.  Co.  v.  Gehr,  66 

Castro  V.  De  Uriarte,  12  Fed.  Rep.  250.  111.  App.  193. 

Compare   Vinson    v.    Flynn,    64   Ark.  4.  See  supra  III.  i.  At  Common  Lmm^ 
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or  important  to  the  latter  only  as  affecting  the  damages/  fre- 
quently makes  it  difficult  to  determine  what  cause  of  action  is 
really  set  forth,*  and,  therefore,  on  what  theory  the  evidence 
shall  be  adduced  or  the  jury  instructed.  The  allegations  in  the 
respective  actions  are  capable  of  admixture  in  such  various  pro- 
portions that  no  certain  criterion  can  be  laid  down.'  Averments 
of  imprisonment  do  not  necessarily  indicate  that  the  action  is  for 
false  imprisonment,^  nor  do  averments  of  malice  and  want  of 
probable  cause  infallibly  mark  an  action  as  one  for  malicious 
prosecution.'  An  appellate  court  will  ordinarily  adopt  the  theory 
upon  which  the  case  was  actually  tried  without  objection.* 

IT.  JonrBSB  WITH  Othib  Causis  or  Aotiov —  1.  In  General  — 
WKh  XUm  ImprlMmmeAt.  —  At  common  law  case  and  trespass  could 
not  be  joined.^  Hence  an  action  for  malicious  prosecution  could 
not  be  united  with  an  action  for  false  imprisonment,^  or  for  tres- 
pass on  land.*    But  in  the  code  states  ^*  and  under  the  practice 

1.  See,  generally,  as  to  the  sabstantial  Rhode  Island,  —  Hobbs  v,  Ray,  i8  R. 

difference  in  the  facts  essential  to  re-  I.  84. 

covery  in  the  respective  actions,  infra,  Tennessee.  —  West  v,  Tylor,  2  Coldw. 

VI.  A  verments  of  the  Declaration  or  Comm  (Tenn .)  96. 

plaint;   article    False   Imprisonment,  Texas.  —  Hubbard  v.  Lord,  59  Tex. 

vol.  8,  p.  841:  Am.  and  Eng.  Encyc.  of  384.    See  also  Hilliard  v,  Wilson,  65 

Law,  titles  False  Imprisonment  and  Mo'  Tex.  286. 

Rci9us  Prosecution;    and   Hubbard  9.  £7]^^.-— Johnston  c  Meaghr,  14  Utah 

Lord,  59  Tex.  386,  where  the  distinction  426.    An  excellent  case, 

is  admirably  elucidated.  Wisconsin,  —  King   v,  Johnston,   8z 

t.  Th0  Ysnne  of  the  Astloii  may  under  Wis.  578. 

some  circumstances  depend  upon  the  diMl]fiz.  —  Thompson  v.  Mott,  32  New 

solution  of  this  question.    See  Hubbard  Bruns.  350. 

V.  Lord,  59  Tex.  384;  Vennum  v.  Hus-  4.  Center  v.  Spring,  2  Iowa  393:  Wil- 
ton, 38  Neb.  293.  liams  v.  Planters'  Ins.  Co.,  57  Miss. 

S.  For    cases    where    the    question  759. 

whether  the  action  was  for  malicious  6.  Herzog  v,  Graham,  9  Lea  (Tenn.) 

prosecution  or  for  false  imprisonment  152;  Boaz  v,  Tate,  43  Ind.  60. 

was  solved  one  way  or  the  other  upon  a  6.  Von  Latham  v,  Libby,  38   Barb, 

close  scrutiny  of  the  declaration  or  com-  (N.  Y.)  339.     See  also  Kingsbury  v, 

plaint,  see:  Garden,  45  N.  Y.  Super.  Ct.  224.     But 

Alaiama,  —  Sturdevant   v.  Gains,  5  compare  Stewart  v.  Cooley,   23   Minn. 

Ala.  437;  Williams  z/.  Ivey,  37  Ala.  244;  351.    See  generally  article  Theory  or 

Ragsdale  v,  Bowles,  16  Ala.  62;  Wood-  the  Case. 

all  V,  McMillan,  38  Ala.  622;  Holly  v,  7.  Mexican  Cent.  R.  Co.  v,  Gehr,  66 

Carson,  39  Ala.  345;  Owsley,  t/.  Mont-  III.  App.   179;    Womaclc  v.  Circle,  29 

gomcry,  etc.,  R.  Co.,  37  Ala.  560.  Gratt.  O^a.)  192;   article  Actions,  vol. 

Indiana,  ^  Carey  v.  Sheets,  60  Ind.  i,  p.  169,  note. 

17;    M'Glemery  v,   Keller^  3    Blackf.  8.  Mexican  Cent.  R.  Co.  v.  Gehr,  66 

(Ind.)  488;   Seeger  v.  Pfeifer,  35  Ind.  111.  App.  179;  Sheppard  v.  Furniss,  19 

13-  Ala.  765;   Sturdevant  v.  Gains,  5  Ala. 

^»r4<^aif.  —  Haskins  v,  Ralston,  69  435;  Womack  v.  Circle,  29  Gratt.  (Va.) 

Mich.  63.  192 :  Parsons  v.  Harper,  16  Gratt.  (Va.) 

Minnesota,— 'Svt^zxx.  v,  Cooley,   23  64;   Nebensahl  v.  Townsend,  61  How. 

Minn.  347.  Pr.  (N.  Y.  C.  PI.)  156. 

Neiraska,  —  Painter  v.   Ives,  4  Neb.  9.  Allen  v.  Codman,  139  Mass.  136. 

122;  Vennum  v,  Huston,  38  Neb.  293.  10.  ArkanscLs.^Xyhxismask  v,  Carney, 

New   York. — Cousins  v.  Swords,  14  33  Ark.  316. 

N.  Y.  App.  Div.  338;  Warren  v.  Den-  /lu&tfM.  —  See  Benson  v.  Bacon,  99 

nctt,  17  Misc.  Rep.  (N.  Y.  City  Ct.)  88.  Ind.  156. 
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acts  in  some  of  the  other  states  *  counts  for  malicious  prosecution 
and  for  false  imprisonment  may  be  joined  in  the  same  declaration 
or  complaint. 

With  sunder,  libel,  and  Abufe  of  ProooM.  —  At  common  law,  and  now 
probably  in  all  of  the  United  States,  a  cause  of  action  for  mali- 
cious prosecution  may  be  Joined  with  one  for  slander,*  libel,*  or 
malicious  abuse  of  process,*  where  all  are  founded  upon  the  same 
transaction. 

With  Action  on  Statute.  —  A  common-law  action  for  malicious 
prosecution  cannot  be  joined  with  an  action  on  a  statute  giving 
double  or  treble  damages.* 

2.  Separate  Counts  or  Paragraphs.  —  When  several  causes  of 
action  are  joined,  either  at  common  law  or  under  the  codes,  they 
should  be  stated  in  separate  counts  or  paragraphs  of  the  declara- 
tion or  complaint.*     If  they  are  woven  together  in  one  count  the 

Kansas,  —  Bauer  v.  Clay,  8  Kan.  581.  (Ind.)488;   Miles  v,  Oldfield,  4  Yeates 

Minnesota,  —  See  Smith  v.  Munch,  65  (Pa.)  423;    Hull  v.  Vreeland,  42  Barb. 

Minn.  256.  (N.  Y.)  543.  18  Abb.  Pr.  (N.  Y.)  182; 

Missouri,  —  See  Boeger  v,  Langen-  Good  v.  French,  115  Mass.  201;  Bibl^ 

berg,  97  Mo.  390.  v.   Palmer,    95    Tenn.   393;    Shore  v. 

New  York,  —  Marks  v.  Townsend,  97  Smith,  15  Ohio  St.  173;  Dinges  w. 
N.  Y.  590;  Barr  v,  Shaw,  10  Hun  (N.  Riggs,  43  Neb.  710;  Womack  v.  Circle, 
Y.)  580;  Warren  v.  Dennett,  17  Misc.  29  Gratt.  (Va.)  192.  See  also  Hall  v. 
Rep.  (N.  Y.  City  Ct.)  87;  Cunning-  Hawkins,  5  Humph.  (Tenn.) 357;  Mas- 
ham  V.  East  River  Electric  Light  Co.,  ten  v.  Deyo,  2  Wend.  (N.  Y.)  424;  Wat- 
60  N.  Y.  Super.  Ct.  282;  Thorp  v.  Car-  son  v.  Hazzard,  3  Code  Rep.  (N.  Y. 
valho,  44  Misc.  Rep.  (N.  Y.  C.  PI.)  557.  Supreme  Ct.)  2i8;  Hidy  v,  Murray,  loi 
See  also  Rost  v,  Harris,  12  Abb.  Pr.  Iowa  65;  Gibson  v.  Waterhouse,  4  Me. 
(N.  Y.  Super.  Ct.)  446;  Bradner  v.  226.  Contra^  under  the  Kentucky  Code 
Faulkner,  93  N.  Y.  515;  Hershey  v.  in  force  in  1866,  Dragoo  v.  Levi,  2 
O'Neill,  36  Fed.  Rep.  168,  controlled  Duv.  (Ky.)  520.  See  also  Sullivan  r. 
by  the  New  York  practice;  Famam  v.  Garland,  (Arizona  1897)  50  Pac  Rep. 
Feeley,  56  N.  Y.  451;    Neil  v.  Thorn,  31. 

88   N.    Y.   270.     Contra,  Nebenzahl  v,        8.  See  White  v.   Fox,  i  Bibb  (Ky.> 

Townsend,  6i  How.  Pr.  (N.  Y.  C.  PI.)  369;  Von  Koehring  t^.  Witte,  (Tex.  Civ. 

356.  App.  1897)  40  S.  W.  Rep.  63.     Compare 

Utah,  —  Johnston     v.    Meaghr,     14  Kidder  v.  Parkhurst,  3  Allen  (Mass.)^ 

Utah  426.  393. 

IVisconsin,  —  Lueck    v,    Heisler,   87        4.  Antclifif  v,  June,   81    Mich.   477, 

Wis.  644.  where  the  declaration  is  set  forth  in 

1.  Illinois.  —  Mexican  Cent.  R.  Co.  full;  Baldwin  z?.  Weed,  17  Wend.  (N. 
V.   Gehr,   66   111.  App.   179.     See  also  Y.)  224. 

Wilmerton  v.  Sample,  39  III.  App.  60;  6.  Whipple  v.  Fuller,  11  Conn.  582, 

Comisky  v,   Breen,   7   III.   App.   369;  where  the  defendant  pleaded  the  gen- 

Fadner  v.  Filer,  27  111.  App.  506.  eral  issue  and  then  suffered  a  default, 

Michigan,  —  Haskins  v,  Ralston,  69  the  court  holding  that  the  misjoinder 

Mich.  63.  was  not  thereby  cured. 

Tennessee,  —  McQueen    v.    Heck,    i  6.  Johnston  v,  Meaghr,  14  Utah  426; 

Coldw.  (Tenn.)  212.     See  also  Albright  McDaniel     v,    Nelms,     96    Ga.     366; 

V.   McTighe,  49  Fed.    Rep.   817,    con-  Mooney  v,  Kennett.  19  Mo.  551 ;  Bene- 

trolled     by    the    Tennessee    practice;  diet  v,  Seymour,  6  How.  Pr.  (N.  Y.  Sa- 

Turncr  v.  Turner,  85  Tenn.  387.  preme  Ct.)  298,  stating  the   commoa 

Virginia. — Womack    v.    Circle,    29  law  as  well  as  the  code  rule;  Thomp- 

Gratt.  (Va.)  192;  Parsons  v.  Harper,  16  son  v.  Gatlin,  58  Fed.  Rep.  534:  article 

Gratt.  (Va.)  64.    See  for  an  exception  Counts,    Paragraphs,  and    Separate 

to  the  rule,  Jones  v.  Finch,  84  Va.  204.  Statements,  vol.  5,  p.  334  etseq. 

2.  M'Glemery   v.   Keller,   3   Blackf.  Ck>ntra.  —  Atchison,   etc.,    R.   Co.  r. 
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objection  may  be  taken  by  demurrer,*  or  by  motion  to  compel 
an  election,*  or  to  require  the  plaintiflF  to  paragraph  his  different 
causes  of  action,'  or  to  strike  out  allegations  not  essential  to  a 
single  cause  of  action.*  If  the  defendant  proceeds  to  trial  with- 
out objecting  in  any  of  these  modes,  the  defect  is  waived.* 

3.  Objection  for  Miqoinder,  How  Taken.  —  Objection  for  mis- 
joinder of  causes  of  action  should  be  taken  by  demurrer  •  directed 
to  the  whole  declaration  or  complaint,  and  not  confined  to  any 
particular  count.'' 

v.  Pabties  —  1.  Plaintifb — When  the  DunagM  Are  Several.  —  Ordi- 
narily, where  several  persons  are  aggrieved  by  a  malicious  prose- 
cution, each  one  not  only  may®  but  must*  sue  alone  for  his 
particular  injury. *• 

Rice,  36  Kan.  593:    Bauer  v.  Clay,  8  and  see  generally  article  Demurrers, 

Kan.  580,  and  Wagstafif  v.  Schippel,  27  vol.  6,  p.  342. 

Kan.  450,  do  not  adhere  to  the  rule  8.  Armstrong  v,  Grogan,  5  Sneed 
ftated  in  the  text,  and  authorize  a  (Tenn.)  11 1,  a  suit  by  one  of  two  who 
cause  of  action  for  malicious  prosecu-  were  jointly  prosecuted  for  larceny, 
tion  and  one  for  false  imprisonment  to  9.  See  for  the  general  principle  Cory* 
be  combined  in  a  single  count.  This  ton  v,  Lithebye,  2  Saund.  X17,  a/  Bar« 
practice  is  erroneously  supposed  to  ratt  v.  Collins,  10  Moo.  446,  17  £.  C. 
promote  the  spirit  of  the  code  provision  L.  148;  and  article  Parties. 
which  abolishes  forms  of  action,  and  "As  a  general  rule  two  or  more  per- 
the  cases  above  cited  were  expressly  sons  cannot  sue  jointly  for  the  mali* 
disapproved  in  Johnston  v,  Meaghr,  14  cious  prosecution  of  all,  as  in  such  a 
Utah  426.  The  Kansas  practice  might  case  there  is  a  separate  injury  inflicted 
be  tolerated  if  the  count  always  clearly  upon  each  one  for  which  he  may  main- 
showed  an  intention  to  rely  on  two  tain  his  action."  Swales  r.  Grubbs,  6 
causes  of  action.  But  unfortunately  Ind.  App.  481.  To  the  same  point  see 
the  allegations  are  frequently  so  mixed  Barratt  v,  Collins,  10  Moo.  446,  17  E. 
and  confused  as  to  disclose  no  definite  C.  L.  148;  McLeod  v,  McLeod,  73  Ala. 
theory  of  the  grounds  upon  which  42;  Ains worth  t/.  Allen,  Kirby  (Conn.) 
recovery  is  sought.  145;    Rhoads  v.   Booth,   14  Iowa  575, 

1.  Neil  V,  Thorn,  88  N.  Y.  272.     See  where  the  court  said:    "As  a  rule  it  is 

also    Johnston    v.    Meaghr,    14    Utah  only   when  two  or  more  persons  are 

426.  jointly  entitled  to,  or  have  a  joint  inter- 

9.  Mooney  v,  Kennett,  19  Mo.  551;  est  in,  the  property  afifected  or  the  dam- 

Dragoo  v.  Levi,  2  Duv.  (Ky.)  520.  ages  to  be  recovered,  that  they  can  unite 

8.  Thompson  v,  Gatlin,  58  Fed.  Rep.  in  an  action." 

534.  Olijeotioii  for  Miiqoinder.  —  Where  sev- 

4«  Benedict  r.  Seymour,  6  How.  Pr.  eral   plaintiffs  are  improperly  joined, 

(N.  Y.  Supreme  Ct.)  301.  "  the  objection  may  be  taken  on  the 

5.  Neil  V,  Thorn,  88  N.  Y.  272;  arti-  trial,  in  arrest,  or  by  appeal,  or  writ  of 
de  Counts,  Paragraphs,  and  Sepa-  error.  ♦  ♦  ♦  if  upon  the  trial  or  in 
RATE  Statements,  vol.  5,  p.  336.  any  stage  of  the  case,  the  misjoinder 

6.  Bebinger  v.  Sweet,  i  Abb.  N.  Cas.  appears,  defendant  may  avail  himself 
(N.  Y.  Supreme  Ct.)  266;  Marks  v,  of  the  defect."  Rhoads  v.  Booth,  14 
Townsend,  97  N.  Y.  590.  See  also  Iowa  577.  See  also  McLeod  v.  Mc- 
Shipman  v,  Fletcher,  20  D.  C.  249.  Leod,  73  Ala.  45,  holding  that  where 
But  compare  Whipple  «/.  Fuller,  11  two  or  more  join  as  plaintiffs  all 
Conn.  582,  cited  supra,,  p.  424,  note  5.  must  recover  or  none,  unless  the  com- 

7.  "  The  defendant  can  avail  himself  plaint  be  amended  by  striking  out  the 
of  the  misjoinder  only  by  demurring  names  of  such  as  have  no  cause  of 
to  the  whole  declaration."     Ragsdale  action. 

V,  Bowles,  16  Ala.  65;  Owsley  v.  Mont-  10.  "  One  person  has  no  right  to  re- 
gomery,  etc.,  R.  Co.,  37  Ala.  560.  See  cover  for  the  wrongs  done  to  another; 
also  Sheppard  v,  Furniss,  19  Ala.  760,     nor  is  there  any  rule,  in  a  case  like 
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Wli«re  tlM  Du&AgM  Are  Joint.  —  But  where  several  suffer  a  damage 
essentially  joint,  all  must  join  as  plaintiffs  in  order  to  recover  the 
joint  damage.* 

AMlgnee  or  Ponoiua  SeproMEtatiTt.  —  Where  a  malicious  prosecution 
causes  a  purely  personal  injury,  as  distinguished  from  an  injury 
to  property,  the  right  of  action  does  not  pass  to  an  assignee  nor 
survive  to  the  personal  representative.* 

A  lUrriod  Wonutn  cannot,  at  common  law,  sue  alone  for  malicious 

this,  to  apportion  the  damages  found  join  in  an  action  to  recover  a{^ropriate 

to  the  wrongs  of  each,   though   they  damages  therefor/'    To  the  same  point 

may    be  variant  as  well  as  distinct,  see  the  opinion  in  Cleveland  Coal  Co. 

One  may  have  suffered  imprisonment,  v.  Sloan,  90  Ky.  308. 

another  the  loss  of  his  property,  and  a  If  one  partner  sues  alone  for  a  mali- 

third  only  vexation  of  mind."    Ains-  cious    attachment  of  the  partnership 

worth  V.  Allen,  Kirby  (Conn.)  145,  an  goods,  and  upon  the  overruling  of  a 

action  on  a  statute  against  vexatious  demurrer    for    nonjoinder   of    parties 

suits,  but  governed  by  the  principles  plaintiff    the   defendant   answers,   the 

ruling  common-law  actions.  appellate  court  will  not  take  notice  of 

1.  Cleveland  Coal  Co.  v,  Sloan,  oo  the  defect  of  parties,  unless  the  point 
Ky.  311,  holding  that  where  partnership  is  urged  in  that  court  as  an  objection, 
property  is  maliciously  attached  and  it  Levey  v.  Fargo,  i  Nev.  419. 
is  sought  to  recover  for  an  injury  to  the  Assignee  for  Benefit  of  Creditors.  —  A 
firm  credit  and  business,  the  cause  of  right  of  action  for  injury  to  the  part- 
action  is  joint  and  all  must  unite  in  nership  property  and  credit  by  a  mail- 
bringing  the  action.  The  case  con-  cious  attachment  of  its  property  passes 
cedes  that  *'  there  might  be  a  separate  to  the  firm's  assignee  for  the  benefit  of 
cause  of  action  as  to  each  partner  creditors.  Cleveland  Coal  Co.  v.  Sloan, 
by  reason  of  the  wrongful  levy  "  if  a  90  Ky.  308. 

separate    injury     were     alleged    and  Joint  Ezpomei.  —  In  an  action  by  sev- 

proved.  eral  plaintiffs  it  was  alleged  that  the 

That  this  is  the  rule  in  actions  for  defendant    caused    them    to    be   sued 

tort  generally,  see  Addison  v,  Overend,  jointly  in  trespass,  that  they  were  de- 

6  T.  R.  766;  Sedgworth  v,  Overend,  7  T.  fended  by  one  attorney  to  whom  they 

R.  275,  both   cases  holding,  however,  paid  a  certain  sum  of  money,  and  were 

that  if  one  sues  alone,  the  objection  can  put  to  divers  other  expenses.     It  was 

be  taken  only  by  plea  in  abatement;  held  that  the  action  could  be  main- 

Coryton  v,  Lithebye,  2  Saund.  117,  a;  tained  for  the  joint  expenses.     Pechell 

Le  Faun  v.  Malcomson,  i  H.  L.  Cas.  v,  Watson,  8  M.  &  W.  691,  where  the 

637;  and  article  Parties.  material  counts  in  the  declaration  are 

Kalioioiis    Attaehment   of  Partnonhip  set  forth  in  full.     Under  the  same  dr- 

Property. —  In   Cochrane  v.  Quacken-  cumstancesa  joint  action  was  sustained 

bush,  29  Minn.  376,  copartners  joined  in  Swales  v.  Grubbs,  6  Ind.  App.  477. 

in  an  action  for  a  malicious  attachment  See  also  Barratt  z\  Collins,  10  Moo.  446, 

of  the   partnership  property,  alleging  17  E.  C.  L.  148. 

special  injuries  to  their  joint  credit,  busi-  2.  Lawrence  v.  Martin,  22  Cal.  174; 
ness,  and  property.  Upon  objection  that  Francis  v,  Burnett  84  Ky.  23.  dis- 
the  action  could  not  be  maintained  by  tinguished  by  Cleveland  Coal  Co.  v, 
the  plaintiffs  jointly,  the  court  said:  Sloan,  90  Ky.  308,  dted  in  the  preceding 
*'  Where  there  is  a  joint  injury,  a  joint  note;  Noonan  v.  Orton,  34  Wis.  259, 
action  may  be  sustained,  but  the  evi-  holding  that  the  right  of  action  did  not 
dence  and  damage  must  be  confined  pass  to  an  assignee  in  bankruptcy  under 
to  such  joint  injury  or  cause  of  action,  the  United  States  bankrupt  law,  and 
Here  the  plaintiffs  are  jointly  sued  that  although  the  complaint  alleged 
upon  a  joint  note,  were  jointly  engaged  special  damages  and  losses,  sustained 
in  business,  and  jointly  owned  the  at-  by  the  plaintiff  in  his  business,  the 
tached  property.  If,  then,  their  joint  or  action  was  essentially  to  recover  dam- 
partnership  credit  has  been  injuriously  ages  for  a  purely  personal  injury.  See 
affected,  their  business  stopped,  or  also  Nettleton  v,  Dinehart,  5  Cush. 
assets    depreciated,  they  may  rightly  (Mass.)  543. 
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prosecution.^  But  the  general  rule,  of  which  this  is  merely  an 
example,*  has  been  changed  by  statute  in  many  jurisdictions.' 

A  Huband  may,  at  common  law,  sue  alone  for  the  expenses 
incurred  in  consequence  of  the  malicious  prosecution  of  his  wife.^ 

A  Pamt  may,  it  seems,  maintain  an  action  for  damages  sustained 
by  the  malicious  prosecution  of  his  minor  child.^ 

8.  Beftndants — Joint  or  Sovoral  Aotioni.  —  It  is  well  settled  that  in 
actions  for  malicious  prosecution,  as  in  most  other  actions  for 
tort,  persons  jointly  engaged  in  the  acts  complained  of  may  be 
united  as  defendants,*  or  sued  severally  in  separate  actions,  until 
the  plaintifT  becomes  barred  by  satisfaction  of  a  judgment  in  his 
favor^ 

ATormeiits  in  CaMt  of  Joindor.  —  In  an  action  against  more  than  one, 
a  combination  or  joint  act  of  all  must  be  averred  in  order  to  war- 
rant a  recovery  against  all,^  and  if  the  declaration  contains  two 
or  more  counts  it  is  necessary  for  the  plaintiff  to  declare  against 
the  defendants  jointly  in  each  count.* 

TI  krsBXSBn  of  the  Biolasatioit  ob  CoxpiAnrT — 1.  In 

OeaexaL  —  In  an  action  for  malicious  prosecution  the  declaration 
or  complaint  must  show:  (i)  a  judicial  proceeding  against  the 
plaintifT;  (2)  the  instigation,  institution,  or  continuation  of  the 
proceeding  by  the  defendant;  (3)want  of  probable  cause;  (4)  malice; 
(5)  the  termination  of  the  proceeding  in  favor  of  the  plaintiff;** 

1.  Laaghlin  v,  Eaton,  54  Me.  156.  where,  on  demurrer  to  the  whole  dec- 

8,  See  generally  article  Husband  and  laration  and  to  each  count  thereof,  the 
Wife,  vol.  10,  p.  191.  declaration  was   held    insufficient  he- 
ft. See,  for    instance,    Anderson    v.  cause  counts  against  each  defendant 

Friend,  71  111.  475 ;  and  generally  article  severally    were    joined    with    counts 

Husband  and  Wife,  vol.  10,  p.  loi.  against  all  jointly.         * 

€.  Smith  V.  Hixon,  aStra.  977;  Locke  10.  See  the  following  sections. 

«r.  Gibhs,  4  I  red.  L.  (N.  Car.)  42.  AFpvwedBreoaAiBto  of  Bodanifeions  and 

5.  Severance  v.  Judkins,  73  Me.  376,  Comvlaiiits.  —  In   the    following   cases 

where  the  action  failed,  but  for  other  declarations    or   complaints  sustained 

reasons.    See  also  Locke  v,  Gibbs,  4  by  the  court  are  set  forth  in  full: 

Ired.  L.  (N.  Car.)  42.  For  Malicious  Crimittal  Prosecutions, 

A.  Cooper  v.  Turrentine,  17  Ala.  13;  — Runk  v,  San  Diego  Flume  Co.,  (Cal. 

Marks  v,  Hastings,  loi  Ala.  165;  Dreux  1896)43  Pac.  Rep.  519,  an  action  against 

V.  Domec,  t8  Cal.  88;  Conroy  v.  Town-  a  corporation;    Hower  v,  Lewton,  18 

send,  69    111.    App.    61;    Casebeer  v.  Fla.  328;  Womack  v.  Circle,  39  Gratt. 

Drahoble,  13  Neb.  465;  Porters.  Mar-  (Va.)  194,   showing  conviction  of  the 

tyn,  (Tex.  Civ.   App.   1895)  32  S.  W.  plaintiff  before  a  justice,  and  reversal 

Kep.  731;  Gulf,  etc.,  R.  Co.  v.  James,  of  conviction  on  appeal;     Mowry    v, 

73  Tex.  13;  Jones  v.  Jenkins,  3  Wash.  Miller,    3   Leigh  (Va.)  562;    Jones  v. 

17.    See  also  Lueck  v.  Heisler,  87  Wis.  Finch,  84  Va.  206;  Stancliff  z/.  Palmeter, 

644;    Cole    V,    Curtis,    16   Minn.    182;  18  Ind.  321;  Moultonv.  Beecher,  i  Abb. 

Balkeley  v.  Smith,  2  Duer  (N.  Y.)  261.  N.  Cas.  (N.  Y.  Supreme  Ct.)  194;  Doug- 

7.  McMullin  v.  Church,  82  Va.  501;  las  v.  Allen,  56  Ohio  St.  156;  Owsley  t'. 

Albright  v.  McTighe,  49  Fed.  Rep.  817;  Montgomery,  etc.,  R.  Co.,  37  Ala.  561, 

Dawson  v,  Schloss,  93  Cal.  194;  Gulf,  an  action  against  a  corporation  for  ma- 

etc,  R.  Co.  V,  James,  73  Tex.  T2.  liciously  suing  out  a  peace  warrant. 

t.  See  infra^  VI.  3.    a.  In  General^  For  Malicious  Citnl  Suits  or  Proceed- 

notes;  Laverty  v,  Vanarsdale,  65  Pa.  ings, — Antcliff  v,  June,  81  Mich.  485 

St.  507.  et  seq,^  with  another   count   for  mali- 

9.  McMullin  V.  Church,  82  Va.  501,  cious    abuse    of  ,  process;    Laiuzon    v. 
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and  (6)  that  the  plaintiff  has  sustained  damage.*  In  other  words, 
every  fact  which  the  plaintiff  must  prove  to  enable  him  to  main- 
tain his  action,  and  which  the  defendant  has  a  right  to  controvert 
by  his  plea  or  answer,  must  be  distinctly  averred.* 

2.  Description  of  the  Alleged  Halioions  Proceeding  —  a.  In  Gen- 
eral *  —  Institation  of  Prooaodingi.  —  The  declaration  or  complaint 

Charroux,  i8  R.  I.  467,  a  malicious  pendens.  In  Burkhart  v.  Jennlc^s,  a 
arrest  on  ^ivil  process;  Parsons  v,  W.  Va.  242;  Wall  z/.  Toomey,  52  Conn. 
Harper,  16  Gratt.  (Va.)  65,  a  malicious  36;  McMuUin  v.  Church,  82  Va.  502, 
arrest  on  civil  process;  Pechell  z^.  Wat-  and  Carter  v,  Paige,  80  Cal.  390,  the 
son,  8  M.  &  W.  692.  See  also  Collins  actions  were  for  malicious  attachments. 
V,  Shannon,  67  Wis.  442,  an  action  for  a  Memphis  Gayoso  Gas  Co.  v.  William- 
malicious  attachment.  son,  9  Heisk.  (Tenn.)  320,  was  an  action 

In  the  following  cases  will  be  found  founded  on  a  malicious  injunction  suit, 

the  substance  of  declarations  or  com-  Teztof  ApproTodPreoedent.  —  "  W.  H. 

plaints  approved  by  the  court:  H.  Reed  complains  of  James  Schoon- 

For  Malicious  Criminal  Prosecutions,  over,   and    says  that   said   defendant, 

—  Nehr  v,  Dobbs,  47  Neb.  866,  con-  maliciously  and  without  probable 
taining  averments  showing  the  plain-  cause,  instituted  a  criminal  prosecution 
tiff's  conviction,  and  nullifying  its  against  the  plaintin  herein,  jointly  wiih 
adverse  effect;  Indiana  Bicycle  Co.  v,  others,  charging  them  with  having,  on 
Willis,  18  Ind.  App.  525,  an  action  or  about  the  loth  day  of  September, 
against  a  corporation;  McCuilough  v.  1873,  committed  a  malicious  trespass. 
Rice,  59  Ind.  581;  Schenck  v.  Butsch,  by  then  and  there  tearing  down  a 
32  Ind.  339;  Tilton  r.  Morgaridge,  12  house,  the  property  of  said  Schoonover, 
Ohio  St.  99;  Wood  worth  v.  Mills,  61  and  hauling  it  awa^,  maliciously  and 
Wis.  46;  Graham  v.  Noble,  13  S.  &  R.  mischievously,  at  said  county;  that  said 
(Pa.)  233;  Stewaft  v.  Cooley,  23  Minn,  charge  was  preferred,  and  prosecution 
348;  Vinal  V.  Core,  18  W.  Va.  6.  See  instituted,  before  George  G.  Pierson,  a 
also  Wheeler  t^.  Nesbitt,  24  How.  (U.  S.)  justice  of  the  peace  of  said  county; 
546.  that  said  justice  issued  a  warrant  upoa 

For  Malicious  Citnl  Suits  or  Proceed-  said  charge,  by  virtue  of  which  said 
ings,  —  Ingram  V.  Root,  51  Hun (N.  Y.)  plaintiff  was  arrested,  and  brought 
238,  an  action  for  a  malicious  arrest  on  before  said  justice,  tried,  acquitted, 
civil  process;  *Payne  v,  Donegan,  9  and  discharged,  and  said  prosecution 
III.  App.  567,  an  action  for  malicious  against  him  is  ended;  by  which  prose- 
civil  suit,  the  declaration  showing  cution  the  plaintiff  was  greatly  dam- 
special  damage;  Lawrence  v,  Hager-  aged  in  his  good  name,  and  greatly 
man,  56  111.  70  et  seq.^  an  action  for  a  scandalized  among  his  neighbors,  and 
malicious  attachment.  suffered  great  mortification  and  agony 

Deolarationi  and  Complaints  Defeetive  or  of  mind,  and  was  put  to  great  trouble 

Only  Set  Forth  in  Part.  —  Other  cases  and  expense  in  and  about  his  defense, 

containing  a  part  of  the  declaration  or  hindered  and  prevented  from  attending 

complaint,  or  containing  declarations,  to  his  daily  affairs;  to  his  damage  one 

etc.,  defective  only  in  certain  particu-  thousand  dollars,  for  which  he  demands 

lars  pointed  out  by  the  court:  judgment,  with  costs,  and  other  proper 

For  Malicious  Criminal  Prosecutions,  relief,"  etc.     Schoonover   t».   Reed,   66 

—  Robson  V.   Comstock,   8   Wis.  372;  Ind.  598. 

Scotten  V.  Longfellow,  40  Ind.  24;  1.  '* In  all  actions  for  malicious  prose- 
Griffith  V.  Slinkard,  146  Ind.  117:  cution  the  plaintiff  must  not  only  show 
Drew  V,  Potter,  39  Vt.  190;  Garing  v.  malice  and  a  want  of  probable  cause, 
Fraser,  76  Me.  37;  Palmer  v.  Palmer,  but  also  that  he  was  in  some  manner 
8  N.  Y.  App.  Div.  333.  damaged,  either  in  person  by  imprison- 
For  Malicious  Civil  Suits  or  Proceed-  ment,  in  reputation,  or  in  property  by 
ings,  —  Swales  v,  Grubbs,  6  Ind.  App.  expenses  incurred."  Center  v.  Spring, 
478,  and  Closson  v.  Staples,  42  Vt.  212,  2  Iowa  404. 

actions  for  malicious  civil  suits;  Smith  2.  Given  v,  Webb,  7  Rob.  (N.  Y.)  65. 

V.  Smith,  26  Hun  (N.  Y.)  573,  an  action  8.  Approved  Prooedenti  of  DeolaratiOB^ 

for  a  malicious  civil  suit  where  the  lat-  and    GompUinti.  —  See    supra^    p.  427,. 

ter  was  accompanied  by   filing  of  lis  note  10,  and  notes  on  this  page. 
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must  affirmatively  show  that  a  judicial  proceeding  was  instituted 
against  the  plaintiflF,*  and  if  the  plaintiff  seeks  to  recover  for  a 
malicious  arrest  there  should  be  an  averment  of  the  issuance  of 
process  and  a  proper  description  thereof.^ 

Averment  of  Jariedictlon  of  Court.  —  It  is  not  necessary  to  aver  that 
the  court  in  which  the  original  proceedings  were  conducted  had 
jurisdiction  thereof.* 

Subetance  of  the  Prooeedingi.  —  While  the  particulars  of  the  malicious 
prosecution,  civil  or  criminal,  should  be  alleged,*  the  process  or 

1.  Drew  V.  Potter,  39  Vt.    189.     In  served  on  the  plaintiff."     A  demurrer 

that  case  the  declaration  alleged  that  assigning   for  cause   that   "the  count 

the  defendant  charged  the  plaintiff  with  does  not  state  or  specify  the  nature  and 

having     committed     an    offense    and  terms  of  the  false  charges,  statements, 

caused  and  procured  his  arrest  and  im-  bills,  or  affidavits,  by  means  of  which 

prisonment.     It  did  not  aver  that  the  the  said  injunction  was  so  procured  or 

charge  was  made  before  any  court,  jus-  issued,"  was    sustained.       The  court 

tice,    or  'prosecuting    authority,   "  no  said:    '*  The  precedents  in  actions  for 

mention  being  made  in  any  part  of  the  malicious      prosecutions     accordingly 

declaration    of    any   process,   precept,  aver,  not  that  the  defendan-t  obtained 

trial,  court,  justice  or  officer  of  the  law.  a   warrant    against  the    plaintifi    and 

and  no  profert  being  made  of  the  record  caused  him  to  be  arrested  maliciously 

of  any  judicial  tribunal."   The  declara-  and  without  probable  cause,  but  that 

cion  which  is  given  in  full  in  the  report  he  falsely,   maliciously,    and   without 

of  the  case  was  held  bad  on  demurrer,  probable  cause  charged   the   plaintiff 

The  court  said:    '*This  declaration  is  with   the  commission  of  a  felony  or 

from  a  precedent  in  Chitty's  Pleadings,  some  other  offense,  and  that  a  warrant 

but  the  precedent  is  given  only  as  a  sec-  was  thereupon  issued  and  the  plaintiff 

ond  count,  and  the  author  hung  a  Ian-  taken  into  custody.     The  wrong  is  the 

tern  over  the  pit  by  suggesting  that  its  false    charge,    made     under    circum- 

sufficiency  was  questionable.     2  Chit,  stances  that  will  lead  to  an  arrest,  and 

PI.  (ed.  of  1840),  p.  [611]  and  note  </."  the   arrest  a  consequential  injury  for 

See  also  Williams  v.  Ivey,  37  Ala.  246.  which  the  defendant  is  answerable  in 

8.  Sheppard  v,  Furniss,  19  Ala.  760,  damages."     See  also  Adams  v,  Lisher, 

holding,  under  the  circumstances  of  the  3  Blackf.  (Ind.)  241. 

case,  that  by  reason  of  the  omission  of  A  declaration  alleging  that  the  de- 

ihe  averment  the  declaration  was  to  be  fendant  was  indebted  to  the  plaintiff  in 

regarded  as  setting  forth  an  action  for  an  amount  stated,  *'  on  an  account  for 

false  imprisonment,  and  not  for  mali-  expenses  incurred  by  him  in  defense  of 

cious    prosecution.      See    also    Satilla  a  suit  brought   by  defendant  against 

Mfg.  Co.  V.  Cason,  98  Ga.  14.  him  without  cause,"  was  held  insuffi- 

8.  Thus  where  the  doctrine  obtains  cient  because,  among  other  reasons,  it 

that  if  the  court  before  which  the  orig-  did  not  contain  any  description  what- 

inal  proceedings  were  had  was  destitute  ever  of  the  suit.     Hyfield  v,  Bass  Fur- 

of  jurisdiction  the  plaintiff  may  elect  to  nace  Co.,  89  Ga.  827. 

sue  in  trespass  or  in  case,  it  is  not  nee-  Li  an  Action  for  Malidoni  Attachment 

essary  to  aver  that  the  court  had  juris-  it  must  be  sufficiently  alleged  that  the 

diction.     Morris  v,  Scott,  21  Wend.  (N.  writ  of  attachment  was  executed  by  at- 

Y.)  281.     But  see  Marshall  v,  Betner,  taching  the  plaintiff's  property.     Mask- 

17  Ala.  832.  ell  V,  Barker,  99  Qal.  642,  where  a  de- 

€.  Womack  v.  Circle,  29  Gratt.  (Va.)  murrer  was  sustained  because  the  facts 

199.  stated  in  the  complaint  did  not  show  a 

In  Barry  v.  Salt  Co.,  14  Phila.  (Pa.)  completed  levy,  but  only  a  step  in  that 

124,  the  declaration  alleged  that  the  de-  direction. 

fendant  without  reasonable  or  probable  Snrplnsago.  —  A  declaration  stated 
cause  falsely  and  maliciously  caused  that  the  criminal  charge  was  made  be- 
an d  procured  to  be  issued  out  of  the  Cir-  fore  "John  Beggs,  Esquire,  then  and 
cuit  Court  of  the  United  States  a  certain  there  being  one  of  the  justices  assigned 
writ  of  injunction,  '*  and  falsely  and  to  keep  the  peace  of,  in  and  for  the 
maliciously  caused    the    same    to  be  county  aforesaid,  and  also  to  hear  and 
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proceedings  need  not  be  set  forth  verbatim  et  literatim;  only  the 
substance  need  be  stated/  and  the  technical  name  of  the  process 

determine  divers  felonies,  trespasses,  mara,  9  East  157,  where  the  qnestiofi 

and  other  misdemeanors,"  etc.     It  was  of  variance  arose  on  a  like  state  of 

held  unnecessary  to   inquire  whether  facts.     See  also  Pangbum  v.  Bull,   1 

the  judge  had  the  powers  alleged,  as  the  Wend.  (N.  Y.)  345. 

averment  on  that  point  was  immaterial  Where    the    plalntiflf    sued    by    the 

and  might  be  rejected  as  surplusage,  name  of  De  La  P.  Riley,  and  averred  in 

Findlay  v,  Bullock,  i  Blackf.  (Ind.)  467.  bis  declaration  that  the  defendant  on 

1.  Dreux  v,  Domec,  18  Cal.  83;  Con-  oath  charged  the  plaintiff  by  the  name 

roy  V.  Townsend,  69  111.  App.  62;  Con-  of  De  Witt  P.  Riley  with  having  stolen 

duit  7A  Dicken,   3   Blackf.   (Ind.)  216;  his  property,  it  was  held  that  a  com- 

Adams  v.  Lisher,  3  Blackf.  (Ind.)  241.  plaint    preferred     by    the    defendant 

Thus  in  an  action  for  the  malicious  againstDe  Witt  P.  Riley  was  admissible 

prosecution  of  a  civil    suit,   the  writ  in  evidence,  and  that  there  was  no  vari- 

need  not  be  set  out  in  full.    Closson  v,  ance.     Riley  v.  Gourley,  9  Conn.  154. 

Staples,  42  Vt.  224.  Evidence  of  a  complaint  by  the  de- 

Affidavit,  Wazraat,  eto.  —  If  the  action  fendant  against  the  plaintiff  for  lar- 

be  founded  upon  a  malicious  criminal  ceny,  that  a  search  warrant  was  issued 

prosecution,  the  declaration  need  not  in  the  usual  form,  the  property  found, 

recite  th^  whole  affidavit,  warrant,  etc.,  and  the  plaintiff  arrested,  is  admissible 

employed  in  that  prosecution.     It  is  in  support  of  a  declaration  alleging  in 

sufficient  to  state  the  substance  thereof  substance  that  the  plaintiff    was  ar- 

in  general  terms.     Hughes  v.  Ross,  i  rested  on  a  complaint  and  warrant  for 

Stew.   &    P.  (Ala.)  258;    Richards  v.  larceny.     Cole  v,  Curtis,  16  Minn.  18s. 

Fonlks,  3  Ohio  66.    See  also  Usher  v.  Where  two  defendants  were  saed,  a 

Skid  more,  28  Tex.  6x6.  record  showing  that  the  affidavit  in  the 

AttaeUng     OoploB     to     Omplalat. —  original  prosecution    was   signed    by 

Where  the  prosecution  was  by  indict-  only  one  of  them  was  held  admissible 

ment  it  is  unnecessary  to  attach  a  copy  in  evidence,  the  court  declaring  that 

thereof  to  the  declaration  or  complaint,  proof  that  both  caused  the  plaintiff  to 

Hampton  v.  Jones,  58  Iowa  317.    And  be     prosecuted    would    be    sufficient, 

statutes  providing  that  written  instru-  Casebeer  v.  Drahoble,  13  Neb.  465. 

ments  sued  on  shall  be    set    out  in  In  Brown  v.  Feeter,  7  Wend.  (N.  Y.) 

whole  or  in  part  in  the  pleadings,  or  30X,  an  action  for  wrongfully  suing 

the  legal  effect  thereof  stated,  or  Uiat  out  and  levying  an  execution,  it  was 

a  copy  shall  be  filed  with  the  com-  held  not  necessary  to  prove  the  precise 

plaint,  do  not  apply    to  the  process  day  of  the  levy  and  sale  as  alleged  in 

upon  which  an  action  for  malicious  the  declaration  under  a  videlicet.    The 

prosecution  is  founded.      Bernard  v.  court  said :     *'  The  execution  proved 

Cafferty,  11  Gray  (Mass.)  10;  Ammer-  by    the  deputy    sheriff    corresponded 

man  ]v.  Crosby,  26  Ind.  451;   Scbenck  with  that  described  in  the  declaration 

V.  Butsch,  32  Ind.  338.  as  to  the  teste,  the  return,  the  amount 

A  copy  of  the  proceedings  filed  with  of  the  judgment,  and  the  sum  directed 

the  complaint  is  not  a  pan  of  the  lat  to  be  levied;  and  he  also  proved  that 

ter  and  cannot  be  considered  in  decid-  the  sale  of  the  plaintiff's  property,  of 

ing  upon  the  sufficiency  of  the  com-  which  he  complains,  was  made  by  vir- 

plaint.     Fisher  v,  Hamilton,  49  Ind.  tue  of  that  execution.     It  is  not  per- 

341.  ceived  how  the  precise  day  on  which 

Imnatsrial  TariaiiOM.  —  In  Pope  v.  the  sale  took  place  could  in  any  man* 

Foster,  4  T.  R.   5^,   the  declaration  ner  become  material;  and  being  laid 

stated  the  proceedings  on  the  indict-  under  videlicet,  if  it  was  not  material 

ment,  and  that  the  trial  was  on  Feb-  the  plaintiff  was  not  bound  to  prove  It 

ruary  25,  1790;    the   record  produced  as  laid." 

stated    the    trial  to  have  been  on   a  An    averment    that    the    defendant 

different  day  and  at  different  sittings  charged  the  plaintiff  with  larceny  is 

of   the    court.      For   this    reason  the  supported  by  the  production  of  an  aO- 

court,   Lord  Kenyon  presiding,    non-  davit  and  warrant  charging  that  tkV 

suited  the    plaintiff.     But    ten    years  plaintiff  and    another  committed  the 

later  the  case  was  everruUd  by  Lord  offense.     Hughes  v.  Ross,  i  Stew,  ft 

Ellenborongh    in    Purceil    v.  Macna-  P.  (Ala.)  258.   See  also  Yocnm  v.  Polly, 
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is  unimportant  and  need  not  be  mentioned.^ 

BMor^tiMi  «f  B8o«rd  —  Tftrluee.  —  But  where  a  record  is  described 
in  the  declaration  or  complaint  the  familiar  distinction  between 
mere  allegations  of  fact  and  matters  of  description  will  require 
the  rejection  of  a  record  offered  in  evidence,  if  there  be  any  vari- 
ance between  it  and  the  record  so  described.* 

Dtwriptjqn  of  offuisa  Ghargad.  —  In  actions  for  malicious  criminal 
prosecutions  the  declaration  must  substantially  state  the  particu- 
lar offense  for  which  the  plaintiff  was  prosecuted,'  but  not  neces- 

I  B.  Mon.  (Ky.)  358.   A  fortiori  a  van-  8.  McNamee  v.  Minke,  49  Md.  laa. 

anee  as  to  the  name  of  the  other  person  See  also  Ammerman  v.  Crosby,  26  Ind. 

charged  is  immaterial.     Armstrong  v,  451.     In  the  case  first  cited,  the  decla- 

Gtx>ffan.  5  Sneed  (Tenn.)  108.  ration  in   describing  the  proceedings 

TMinatarial    AlligaliOB  SfcniAk  Out.  —  stated  that  the  defendant  sued  out  a 

Where  a  complaint  described  the  pro-  certain  writ  called  an  ejectment  writ, 

ceedings  which  ended  in  a  verdict  of  by  which  the  sheriff  was  commanded 

iMH  guihy»  and  farther    alleged    tlMit  to  summon  the  plaintiff  to  answer,  etc. 

*'  the   jury  in  said  cause  found  said  It  was  held  that  this  allegation  was 

complaint  was  made  withont  probable  not  sustained  by  the  production  of  a 

cause,'*  it  was  held  that  a  motion  to  record  showing  diat  the  action  was  an 

strike  oat   as   immaterial  the   words  ordinary    action    of   ejectment,   com- 

2 voted    should  have   been  sustained,  menced  not  by  writ,  but  by  filing  a 

^bemalte  v.  Johnson,   36    Neb.  772.  declaration  in  the  usual  form,  and  Iwv- 

For  another  instance  of  immaterial  alle-  ing  a  copy  of  it,  with  notice  from  the 

g^ailonft  struck  out,  see  Solis  v,  Man-  fictitious  ejector,  served  on  the  tenant 

ni^g,  37  How.  Pr.  (N.  Y.  C.  PI.)  13;  and  in  possession. 

that  ii  is  not  revenuble  error  to  refuse  Tarlaaee  at  to  Tarm  af  Oourk.  —  In 

to  strike  them  out,  see  Goldsmith  v,  Vandyke  v.  Dare,  i  Bailey  L.  (S.  Car.) 

Picard,  27  Ala.  142.  65,  it  was  held  that  an  averment  in  the 

Ol^ftfldiA  to  Taiiaaoa  lint  Hade  on  declaration  of  the  term  at  which  the  in- 

AfpMl.  —  In  Staley  v.  Turner,  21  Mo.  dactment  was  returned  by  the  grand 

App.  ^44,  the  complaint  alleged  that  a  jury  is  material,  and  that  a  variance 

warrant  had  been  issued  by  the  pfose-  from  the  record  will  be  fatal. 

cuiiag   attorney,    whereas    the    proof  Tarlaaee  at  to  Bstnnt  Day  of  Writ,  — 

showed  that  it  was  issued  by  the  clerk  Where  a  declaration  stated  that  the 

upon  iofomation  signed  by  the  prose-  writ  on  which  the  plaintiff  was  held  to 

eating    attocney.      The     court    said:  bail  was  made  returnable  on  the  first 

*'  The  faa  that  the  officer  issuing  the  Monday  in  December,  it  was  held  that 

wanant  was  misdescribed  was  in  our  *  a  record  showing  that  it  was  returnable 

opiiiion  a  mere  case  of  variance  under  on  the  first  Monday  in  March  in  the 

the  statute  between  the  allegation  and  same  year  did  not  support  the  declara- 

the  proof,  to  which  the  attention  of  the  tion  and  was  inadmissible  as  evidence, 

court  should  have  been  directed  at  the  Munns  «^  De  Nemours,  3  Wash.  (U. 

trial;  and,  this  not  having  been  done,  S.)  31. 

the  qttcalloa  cannot  be  raised  new  for  ^  Hughes  v.  Ross,  i  Stew.  &  P.  (Ala.) 
the  &Bt  time  on  appeal."  To  the  same  258;  Galloway  v.  Stewart,  49  Ind.  159. 
point  see  Lalor  v,  Byrne,  51  Mo.  App.  An  allegation  that  the  defendant 
578;  Stanton  v.  Hart,  27  Mich.  540;  "  falsely  and  maliciously,  and  without 
Straus  V.  Young,  36  Md.  246,  where  the  any  reasonable  or  probable  cause, 
alleged  charge  was  larceny  and  the  charged  the  said  plaintiff  with  having 
pfool  showed  embezzlement.  feloniously  stolen  a  certain  horse  of  the 
1.  Va  Iisat  Tanned  a  Writ  ef  "  Va  9ai"  defendant's, ' '  is  sufficient  to  show  that 
—  Although  a  complaint  which  charges  the  crime  of  larceny  was  imputed  to 
the  suing  out  of  a  writ  of  '*  no  go  "  the  plaintiff,  and  therefore  that  the  jus- 
does  not  describe  a  writ  of  ru  tfdfM/,  yet  tice  before  whom  the  charge  was  made 
the  coosplaint  is  sufficient  if  it  states  was  authorized  to  issue  a  warrant 
the  substance  of  that  writ.  Ammer-  against  him%  Cox  c.  Kirkpatrid^  t 
■HHi  V.  Croaby,  26  lad.  451.  Blackf.  (Ind.)  37- 
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sarily  the  technical  name  or  description  given  to  it  by  law,^ 
although  this  latter  averment  will  be  sufficient,  at  least  after 
verdict.* 

•    b.  In  Actions  for  Malicious  Abuse  of  Process.  —  In  an 

action  for  malicious  abuse  of  process '  the  declaration  or  com- 

Appreved    Precedents    of   Beolerations  other  count,  that  he  was  arrested  on  a 

and  Complaints.  —  See  supra^  pp.  427,  charge  of  stealing  an  ox.     An  affidavit 

42S,  notes.  charging  that  the  plaintiff  "  did  steal 

Immaterial     Variance.  —  Where     the  or  remove  one  ox  from  said  range " 

declaration  described  the  warrant  as  was  held  inadmissible  to  sustain  either 

charging     the     "  feloniously     taking,  count.     Thompson   r.    Richardson,  96 

stealing,  and  conveying  away  a  lot  of  Ala.  488. 

hogs,"  and  the  warrant  charged  that  In  Wheelock  v.  Childress,  decided  in 

the  party  "  did  steal  and  kill  a  lot  of  Alabama  and  not  reported,  bat  cited  in 

hogs/'  it  was  held  that  the  variance  Bennett  v.  Black,   i  Stew.  (Ala.)  497, 

was  immaterial.     Armstrong  v,   Gro-  and   Hughes  v,  Ross,    i   Stew.   &  P. 

gan,  5  Sneed  (Tenn.)  108.  (Ala.)  261,  there  was  held  to  be  a  fatal 

A  complaint  alleged  thai  the  defend-  variance  in  the  felony  charged  in  the 
ant  charged  the  plaintiff  with  having  affidavit  from  that  averred  in  the  dec- 
distilled   spirits  without  license   from  laration. 

the  government  of  the  United  States  In  Hook  v.  Page,  i  Overt.  (Tenn.) 
and  without  having  given  the  bond  re-  250,  the  declaration  recited  that  the  de- 
quired  by  law.  The  affidavit  on  which  fendant  had  taken  out  a  state  warrant 
the  prosecution  was  based  said  nothing  wherein  the  plaintiff  was  charged  with 
about  the  bond,  and  it  was  held  that  having  feloniously  taken  and  carried 
the  variance  was  immaterial,  as  an  away  a  brindle  steer,  the  property  of 
offense  was  charged  independently  of  the  defendant.  It  was  held  that  a  writ 
the  allegation  of  failure  to  give  a  bond,  describing  the  steer  as  a  stray,  which 
Galloway  v.  Stewart,  49  Ind.  156.  had  been  appraised  in  the  possession 

Where  the  declaration  alleged  that  of  the  defendant,  was  not  admissible  in 
the  defendant  charged  the  plaintiff  with  support  of  the  declaration, 
having  stolen  the  defendant's  goods;  1.  Long  v.  Rogers,  17  Ala.  546,  dU- 
and  the  proof  was  of  a  complaint,  ex-  approving  Turpin  v.  Remy,  3  Blackf. 
hibited  by  the  defendant,  to  a  justice  (Ind.)  210,  which  laid  down  a  directly 
of  the  peace,  stating  that  the  com-  contrary  doctrine.  The  case  last  cited 
plainant's  goods  had  been  stolen  by  a  was  referred  to  in  Bartlett  v,  Jennison, 
person  unknown,  that  he  had  probable  6  Blackf.  (Ind.)  295,  where  it  was  held 
cause  to  suspect  and  did  suspect  that  that  an  allegation  that  the  defendant 
they  were  concealed  in  the  trunk  of  the  charged  the  plaintiff  with  having  wil- 
plamtiff,  and  that  he  stole  them ;  to  the,  fully  and  maliciously  set  on  fire  and 
truth  of  which  complaint  the  defendant  burned  a  certain  district  school-house 
made  oath,  adding  that  he  had  good  contained  a  legal  description  of  the 
ground  to  suspect  and  did  suspect  statutory  offense  of  arson  and  was 
that  such  goods  had  been  taken  and  therefore  good  on  demurrer, 
secreted  by  the  plaintiff;  it  was  held  9.  Thomas  v.  Hunter,  44  Ind.  477, 
that  these  statements  imported  a  charge  where  the  complaint  alleged  that  the 
of  theft,  and  satisfied  the  allegation  of  defendant  caused  the  plaintiff  to  be  in- 
such  charge  in  the  declaration.  Riley  dieted  for  "  perjury."  The  court  said: 
V.  Gourley,  9  Conn.  154,  citing  as  al-  **  We  need  not  decide  whether  the  corn- 
most  precisely  in  point,  Davis  v.  Noak,  plaint  would  have  been  liable  to  a  spe- 
I  Stark.  377,  2  E.  C.  L.  146.  cial    demurrer    at    common    law    or 

Material    Variance.  —  In    Bennett  v,  whether  the  plaintiff  might  not  have 

Black,  I  Stew.  (Ala.)  494,  the  affidavit  been  required  to  make  the  allegation 

charged   a  trespass,   and   the    charge  more  certain  under  section  90  of  the 

stated  in  the  declaration  was  for  a  rob-  code,  2  G.  &  H.  112.   We  think  the  aver- 

bery,  and  the  variance  was  held  to  be  ments  in  the  complaint  substantially 

fatal.  sufficient  to  constitute  a  cause  of  action. 

One  count  in    a  complaint  alleged  *    *    *    Besides,  the  supposed  defect 

that  the  defendant  caused  the  plain-  is  cured  by  the  verdict  of  the  jury." 

tiff's  arrest  on  a  charge  of  larceny;  an-  8.  What  ConstitatM  ICalidoni  AhoM  of 
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plaint  should  allege  the  oppressive  purpose  for  which  the  process 
was  actually  used,  and  not  merely  that  it  was  procured  for  such 
purpose.^ 

3.  Instigation  by  the  Defendant  —  a.  In  General.  —  The  dec- 
laration or  complaint  must  show  that  the  prosecution  or  proceed- 


I.  —  The  authorities  recognize  a  on  civil  process  for  the  purpose  of  corn- 
distinction  between  an  action  for  the  pelling  him  to  pay  a  debt  out  of  prop- 
malicious  abuse  of  process  and  the  ma-  erty  exempt  from  execution;  Sneeden 
licious  use  thereof.  "An  abuse  of  v,  Harris,  109  N.  Car.  349.;  Bebinger 
legal  process  is  where  one  employs  it  v.  Sweet,  i  Abb.  N.  Cas.  (N.  Y.  Su- 
f or  some  unlawful  object,  not  the  pur-  preme  Ct.)  263;  Dishaw  v,  Wadleigh, 
pose  which  it  is  intended  to  effect;  in  15  N.  Y.  App.  Div.  205;  Hazard  v. 
other  words,  a  perversion  of  it.*'  Lau-  Harding,  63  How.  Pr.  (N.  Y,  Supreme 
2on  V,  Charroux,  iS  R.  I.  467.  Ct.)  326;    Mayer  v.  Walter,  64  Pa.  St. 

**A  malicious  abuse  of  legal  process  283;    Kramer  v.  Stock,  10  Watts  (Pa.) 

consists   in   the   malicious   misuse    or  irs;    King  v.  Johnston,  81  Wis.  578; 

misapplication  of  that  process  to  ac-  St.  Johnsbury,  etc.,  R.  Co.  v.  Hunt,  55 

complish  some  purpose  not  warranted  Vt.  570.     See  also  Am.  and  Eng.  Encyc. 

or  commanded  by  the  writ.     In  brief,  it  of  Law  (2d  ed.)  title  Malicious  Prosecu- 

is  the  malicious  perversion  of  a  regu-  Hon. 

larly  issued  process  whereby  a  result  1.  Whitten  v.  Bennett,  86  Fed.  Rep. 

not    lawfully    or    properly   attainable  405;  Bartlett  z'.  Christhilf,  69  Md.  219. 

under    it    is    secured."       Bartlett    v.  See  also  Davis  v.  Clough,  8  N.  H.  157. 

Christhilf,  69  Md.  219.  ApproTed  Freoadents  of  Doolarationi  and 

"An   action  for  malicious  abuse  of  Comidaints.  —  In   Antcliff    v,  June,   81 

legal  process  will  lie  where  legal  pro-  Mich.  485  et  seq,^  the  declaration  sus- 

cess  has  been  employed  for  some  ob-  tained  by  the  court  is  set  forth  in  full; 

ject    other    than    that    which    it   was  and  in  Sneeden  v,  Harris,  109  N.  Car. 

intended  by  law  to  effect;  for  example,  349,  will  be  found  a  cop>   of  an  ap- 

where  a  man  has  been  arrested  or  his  proved     code     complaint.       See    also 

goods  seized  in  order  to  extort  money  Grainger  v.  Hill,  4  Bing.  N.  Cas.  212, 

from  him.  even  though  it  be  to  pay  a  33  E.  C.  L.  328;    Brown  v.  Feeter,  7 

just  claim  other  than  the  one  in  suit,  Wend.  (N.  Y.)  301. 

or  in  order  to  compel  him  to  give  up  Under  a  Count  for  ICalioioni  Froseoation 

possession  of  a  deed  or  other    thing  of  a  suit,  there  can  be  no  recovery  for 

of  value,  not  the  legal  object  of  the  the  malicious  abuse  of  process.     The 

process."     Porter  v,  Johnson,  96  Ga.  latter  wrong  must  be  distinctly  alleged 

146.  in  order  to  form  a  basis  of  recovery. 

Tka  Leading  Caie  upon  this  subject  is  Baldwin  v.  Weed,   17  Wend.  (N.   Y.) 

Grainger  v.  Hill,  4  Bing.  N.  Cas.  212,  224. 

33  E.  C.  L.  328,  where  the  owner  of  a  In  an  Aotion  for  Ualioions  Arrest  for  a 
vessel  was  arrested  on  civil  process.  Larger  Sam  than  Was  Due,  the  plaintiff, 
and  the  officer,  acting  under  the  direc-  it  seems,  should  state  in  his  declara- 
tions of  the  plaintiffs  in  the  suit,  used  tion,  that  he  owed  the  defendant  so 
the  process  to  compel  the  defendant  much,  and  that  the  defendant  de- 
therein  to  give  up  his  ship's  register,  manded  bail  for  more,  whereby  he,  the 
to  which  they  had  no  right.  He  was  plaintiff,  was  imprisoned  for  want  of 
held  entitled  to  recover  damages,  not  bail.  Wetherden  v,  Embden,  i  Campb. 
for  maliciously  putting  the  process  in  298;  Ford  v,  Kelsey,  4  Rich.  L.  (S.  Car.) 
force,  but  for  maliciously  abusing  it  to  365,  intimating,  however,  that  a  decla- 
effect  an  object  not  within  its  proper  ration  defective  in  this  particular  might 
scope.  be  cured  by  verdict. 

Other  Caiee  of  Xalidons  Abase  of  Fro-  In  Davis  v,  Clough,  8  N.  H.  157*  the 
eeis  or  cases  discussing  the  subject  are  court  said:  "  The  declaration  in  such 
M* Daniel  v,  Nelms,  96  Ga.  366;  Juch-  case  should  allege  how  much  was  due, 
ter  V,  Boehm,  67  Ga.  538;  Antcliff  v,  or  aver  that  there  was  no  probable 
Jane,  81  Mich.  477;  Wood  v.  Graves,  cause  of  action  beyond  a  certain 
144  Mass.  366;  Johnson  v.  Reed,  136  amount,  and  then  set  forth  the  process 
Mass.  421;  Lockhart  v.  Bear,  117  N.  which  the  defendant  maliciously  pur- 
Car.  298,  where  a  debtor  was  arrested  chased." 

13  Encyc.  PI.  &  Pr.  —  28             488  Volume  XIII. 


ATvrments  of           MALICIOUS  PROSECUTION.  the  OomplslBt. 

ing  was  instigated,  instituted,  or  continued  by  the  defendant.* 
If  the  action  is  founded,  not  upon  the  malicious  institution  of 

1.  Marshall  v,  Betne^,  17  Ala.  832;  which  were  had  under  it,  subsequently 

Cooper    V,    Turrentine,     17    Ala.    14;  to  suing  it  out."     But  the  case  was  </<i- 

Maskell  f.  Barker,  99  Cal.  644;  Thelin  approved  \n  Walser  v.  Thies,  56  Mo.  91. 

V,    Dorsey,    59    Md.    539;    Johns    v.  Instigatixig  Third  Person  toPmeente. 

Marsh,  52  Md.  323 ;  Levey  v.  Fargo,  i  —  A  declaration  alleging  that  the  de< 

Nev.  415;  Miller  v.  Milligan,  48  Barb,  fendant  **  consulted  with,  advised,  and 

(N.    Y.)  37;    Robson    v.   Comstock,   8  procured  "  a  third  person  to  prosecute 

Wis.  372;  Masterson  v.  Brown,  72  Fed.  the  plaintiff  was  held  sufficient  to  show 

Rep.  139.     See  also  Miller  v.  Milligan,  that  the  defendant  was  the  author  of 

48  Barb.  (N.  Y.)  37;    Engelke  v,  Chou-  the  injury.     Mowry  v.  Miller,  3  Leigh 

teau,  98  Mo.  629;    Famam  v.  Feeley,  (Va.)  561,  where  the  declaration  which 

56  N.  Y.  451;    Gilbert  v.  Emmons,  42  was   held    good  on   demurrer,    is   set 

III.  143;    Marks  v.  Hastings,  loi  Ala.  forth  in  full.     See  also  Vinal  v.  Core, 

165;    Baltimore,  etc.,   Turnpike  Road  18  W.  Va.  i. 

V,  Green,  86  Md.  161;  Diel  v.  Missouri  An  Approved  Precedent  of  a  Declara- 

Pac.  R.  Co.,  37  Mo.  App.  457;  Barrett  Hon  against  a  defendant  for  stirring 

V,  Chouteau,  94  Mo.  13.  up  a  pauper  to  sue  the  plaintiff  mali- 

Approved  Precedents  of  Deelarations  and  dously  and  without  probable  cause  mav 

Oomj^iUnts.  —  See  supra^  pp.  427,  428,  be  found  in  Pechell  v.  Watson,  8  M.  a 

notes.  W.  692. 

InAotioniforUalieionsAlraseof Prooofli  A  declaration  charging  "that    the 

it  should  be  alleged  that  the  acts  com-  defendant,  contriving  and  maliciously 

plained  of  were  committed  by  or  at  the  intending     to     injure    the    plaintiff,*' 

instigation  of  the  defendant.     Sneeden  etc.,  "  procured  one  F.  C.  Ruff  to  ap- 

V.  Harris,  109  N.  Car.  349,  which  was  pear  before  the  defendant,  a  justice  of 

an  action  for  suing  out  a  writ  of  arrest  the  peace,  and  falsely  and  maliciously, 

and  bail  and  maliciously  using  it  for  a  and  without  any  reasonable  or  probable 

purpose  not  set  forth  in  the  affidavit  cause   whatever,  to   make  oath,'*  etc., 

upon  which  the  order  of  arrest  was  ob-  sufficiently  shows  the  liability  of  the 

tained.     A  demurrer  was  sustained  as  defendant.     Perdu  «/.  Connerly,  Rice 

to  one  of  the  defendants,  there  being  L.  (S.  Car.)  48. 

no  allegation  of  his  participation  in  the  In  an  Action  Against  flereral  Detaidants 

proceedings  other  than  by  signing  at  the  complaint  averred  that  the  **  de- 

the  request  of  the  other  defendant  the  fendants,  contriving    and   maliciously 

usual  undertaking  required  in  arrest  intending  to  injure  the  plaintiff,"  etc., 

and  bail.  falsely,  etc.,  procured  him   to  be   in- 

Officer* s  Conduct  Adopted  and  Ratijied,  dieted,  etc.     It  was  held  that  a  joint 

—  It  seems  that  an  allegation  describ-  agency  on  the  part  of  the  defendants 

ing  the  oppressive  conduct  of  a  sheriff  in  instituting  the  prosecution  was  suffi- 

in  executing  a  writ  of  sequestration  on  ciently  charged.     Dreux  v.  Domec,  18 

behalf  of  the  defendant  and  at  the  di-  Cal.  83. 

rection  of  a  third  person,  and  alleging  A  complaint  alleging  that  '*  the  de- 
that  the  sheriff's  acts  were  ratified,  fendants  procured  the  arrest  of  the 
adopted,  and  approved  by  the  defend-  plaintiff,"  etc.,  and  that  "  in  procuring 
ant,  is  sufficient  to  show  the  defendant's  the  arrest  and  prosecution  of  the  plain- 
responsibility.  Casey  v.  Hanrick,  69  tiff  the  defendants  acted  maliciously 
Tex.  44.  and   without    probable    cause,"    suffi- 

MalioiouB  Attachment.  —  In  Marshall  ciently  shows  that  both  were  responsible 
V,  Betner,  17  Ala.  832,  the  declaration  for  the  prosecution,  and  is  not  affected 
alleged  that  the  defendant  maliciously,  by  other  allegations  showing  that  only 
etc.,  sued  out  a  writ  of  attachment  oneof  them  swore  to  the  complaint  upon 
which  was  afterwards  placed  in  the  which  the  warrant  was  obtained.  Jones 
hands  of  the  sheriff,  by  whom  it  was  v.  Jenkins,  3  Wash.  30. 
executed,  and  it  was  held  that  the  dec-  An  allegation  that  one  of  the  de- 
laration  was  bad  on  the  ground,  as  the  fendants  acted  "  with  the  advice  and 
court  said,  that  '*  U  fails  to  show  that  consent  and  at  the  instigation  of  "  the 
he  delivered  the  writ  or  caused  it  to  be  other  defendant  sufficiently  establishes 
delivered  to  the  sheriff,  or  that  he  in  any  the  responsibility  of  the  latter.  Gil- 
way  participated  in  the    proceedings  bert  v.  Emmons,  42  111.  146. 

484  Volume  XIII. 


▲▼ttments  of           MALICIOUS  PROSECUTION.  the  Complaint. 

criminal  or  civil  proceedings,  but  upon  a  malicious  continuance 
of  the  prosecution  thereof,  the  latter  grievance  must  be  distinctly 
presented  in  the  declaration.^ 

In  an  Action  Againtt  a  (Corporation  it  is  injunction  suit  was  commenced  more 

notnecessaiy  that  the  complaint  should  than  five  years  before  suit  the  wrongs 

^ve  the  name  of  the  agent  or  employee  complained  of  were  continued  and  com- 

through    whom    the  defendant   acted,  mitted    within    the    five    years.     The 

nor  state  the  scope  of  his  authority  or  court  said:    *'  If  the  declaration  should 

in  what  capacity  he  was  acting  at  the  be   understood   as  alleging    no    other 

time  of  the  prosecution.     Indiana  Bi-  wrongful  act  of  the  defendant  but  that 

cycle  Co.  v,  Willis,  i8  Ind.  App.   525.  of  suing  out  the   injunction,    and    as 

See  the  precedent  in  Owsley  v,  Mont-  claiming  damages  for  the  injuries  con- 

^omery,   etc.,    R.    Co.,    37    Ala.    561,  sequent  upon  that  act,  then  as  the  act 

where  the  name  of  the  agent  is  given,  complained  of  was  single  and  not  con- 

For  another  precedent  of  a  complaint  in  tin uous,  we  should  be  of  opinion  that 

an  action  against  a  corporation  for  a  the  replication  in  setting  up  some  other 

malicious    criminal    prosecution,    see  act  as  the  ground  of  action  might  be 

Runk  V.  San   Diego  Flume  Co.,  (Cal.  regarded  as  a  departure  from  the  dec- 

i8g6)  43  Pac.  Rep.  519.  laratton.     But  if  the  declaration  should 

1.  TariaaM.  —  Thus  a  declaration  al-  be  understood  as  complaining  of  the 

leging  that  the  defendant  maliciously  wrongful  continuation  of  the  inj  unction 

commenced  a  suit  against  the  plaintin  as  well  as  of  its  original  issuance,  then 

and  attached  his  property  is  not  sup-  the  replication  is  not  a  departure,  but 

ported  by  evidence  that  the  defendant  contains  a  proper  averment  showing 

supposed  he  had  a  good  cause  of  action  that  a  part  of  the  cause  of  action  laid 

at  the  inception  of  the  suit,  and  after-  in  the  declaration  accrued  within  five 

wards  ascertained  that  he  had  not,  but  years.     There  can   be  no  doubt  that 

continued  his  attachment  maliciously,  although  the  continued  pendency  of  an 

etc.,  he  then  knowing  that  he  had  no  injunction  may  in  some  sense  be  re- 

jast  cause  of  action.     Stone  v.  Swift,  4  garded  as  a  consequence  of  its  original 

Pick.  (Mass.)  389.  emanation  or  procurement,  it  may  in 

Vnaathoriaed  Prosoention  by  Agent,  fact  be  maintained  and  kept  up  mali- 
Oontinnation  by  Principal.  —  '*  If  an  ciously  and  without  probable  cause,  or 
agent  maliciously  and  without  prob-  upon  pretexts  known  to  be  false,  and 
able  cause  sues  out  an  attachment  that,  if  so,  the  continuation  of  it,  Uke 
without  instructions  from  his  princi-  the  original  suing  out,  may  be  a  sub- 
pal,  the  agent,  and  not  the  principal,  is  stantive  cause  of  action,  for  which 
responsible  in  damages.  If  the  prin-  there  may  be  a  recovery,  although  the 
cipal,  after  he  finds  out  that  his  agent  cause  of  action  for  suing  it  out,  and 
acted  maliciously  and  without  probable  the  damages  immediately  consequent 
cause,  continues  the  prosecution  of  the  thereon,  as  alleged  and  claimed  in  the 
attachment,  he  will  be  responsible  for  same  suit,  may  be  barred  by  a  plea  of 
the  damages  which  arise  after  the  facts  the  statute  of  limitations." 
of  the  case  come  to  his  knowledge.  Proseontion  by  In&nt  after  Arriving  at 
But  there  is  no  ground  of  action  Minority.  —  In  Sterling  v.  Adams,  3 
against  the  principal  for  the  original  Day  (Conn.)  411,  the  court  refrained 
suing  out  of  the  attachment.  The  from  deciding  whether  an  infant  would 
complaint  in  such  case,  if  against  the  be  liable  for  malicious  prosecution,  but 
principal,  should  aver  the  malicious  held  that  the  following  averments  in 
prosecution  of  the  writ  after  he  discov-  the  declaration  sufliciently  showed  a 
ered  it  had  been  issued  without  prob-  liability  as  an  adult:  "  That  said  ac- 
able  cause."  Levey  v,  Fargo,  i  Nev.  tion  in  favor  of  said  Hannah  was  com- 
420.  menced  by  the  wicked  instigation  of 

]noa  of  Limitations — Boparture  in  Bep-  her,  the  said  Hannah,  who  arrived  at 
lioatioB.  —  The  principle  stated  in  the  the  age  of  twenty-one  years  on  or 
text  is  exemplified  in  Cox  v.  Taylor,  about  the  ist  day  of  November,  1801, 
10  B.  Mon.  (Ky.)  17,  an  action  for  the  and  before  the  said  writ  in  favor  of  the 
malicious  prosecution  of  an  injunction  said  Hannah  was  returned  to  said  No- 
suit.  The  defendant  pleaded  the  statu-  vember  county  court  in  the  year  iBoi; 
tory  limitation  of  five  years,  to  which  and  said  Hannah,  after  she  arrived  at 
the  defendant  replied  that  though  the  the  age  of  twenty-one  years,    «    *    » 
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b.  Averment  of  Conspiracy.  —  In  actions  against  two  or 
more  an  averment  of  conspiracy  is  sometimes  inserted,  but  except 
under  peculiar  circumstances  *  it  is  mere  surplusage  or  matter  of 
aggravation  and  need  not  be  proved.*  On  the  other  hand,  con- 
spiracy may  be  proved  though  not  alleged.' 

4.  Want  of  Probable  Cause  —  a.  In  General  —  HooeMity  of  Aver- 
ment.—  An  averment  that  the  malicious  prosecution,  suit,  or 
proceeding  was  instituted  or  continued  without  probable  cause 
therefor  is  essential  to  the  maintenance  of  the  action.*     On  the 

carried  on  and  prosecuted  said  action  Indiana. — Zeigler  v.  Powell,  54  Ind. 

in  favor  of  said  Hannah  so  far  as  the  173;    McCuUough  v.  Rice,  59  Ind.  580; 

same  was  carried  on  as  aforesaid,"  etc.  Ruston  v.  Biddle«  43  Ind.  515;    Trog- 

1.  Action  Againet  a  Jadge.  —  The  gen-  den  v.  Deckard,  45  Ind.  572;    Scotten 

eral  rule  is  that  for  acts  done  in  the  v,  Longfellow,  40  Ind.  23. 

exercise  of  judicial  authority,  clearly  AaMJOj.  —  Marbourg    v.    Smith,    11 

conferred,  no  judge  can  be  held  liable  Kan.  554. 

to    any    one   in   a  civil   action.      But  Kentucky,  —  Garrard  v.  Wiilet,  4  J. 

where  a  judge  was  one  of  several  de-  J.  Marsh.  (Ky.)  628;    Maddox  v.  M!c- 

fendants,  and  it  was  alleged  that  all  Ginnis,  7  T.  B.  Mon.  (Ky.)  370. 

agreed  and  conspired  to  cause  a  mali-  Maine,  —  Gibson    v.    Waterhouse,  4 

cious  and  unfounded  criminal  prosecu-  Me.  226. 

tion  against  the  plaintiff  to  be  brought  Maryland,  —  Lohrfink  v.  Still,  10  Md. 

before   the    judge,    which    conspiracy  530;  Thelin  v.  Dorsey,  59  Md.  539. 

was  carried  out,  it  was  held  that  as  the  Massachusetts,  —  Cloon  v,  Gerry,  13 

action  was  grounded  upon  the  fact  that  Gray  (Mass.)  201;  Dennehey  v.  Wood- 

the  conduct  of  the  judge  was  extra-  sum,  100  Mass.  195. 

judicial  the  averment  of  conspiracy  was  Nebraska,  —  Vennum  v,   Huston,  38 

not    merely     formal     or    immaterial.  Neb.  293;    Rider  v.  Murphy,  47  Neb. 

Stewart  v.  Cooley,  23  Minn.  347.  857. 

8.  Skinner  v.  Gunton,  i  Saund.  230,  New  York,  —  Hull  v,   Vreeland,   18 

note  4:1  Hamilton  z/.  Smith,  39  Mich.  Abb.   Pr.  (N.  Y.  Supreme  Ct.)  182.41 

222;  Kiflley  v.  Deck,  2  Munf.  (Va.)  23.  Barb.  (N.  Y.)  543;    Brown  v,  Chadsey, 

See  also  Garing  v.  Fraser,  76  Me.  37;  39    Barb.   (N.    Y.)  253;     Hamilton    v, 

Taylor  v.  Bid  well,  65  Cal.  489;  Laverty  Davey,  28  N.  Y.  App.  Div.  457;  Cous- 

V,  Vanarsdale,  65  Pa.  St.   507;    Jenner  ins  v.  Swords,  14  N.  Y.  App.  Div.  338; 

V,    Carson,    11 1    Ind.    522;    Jones    v.  Palmer  v.  Palmer,  8  N.  Y.  App.  Div. 

Baker,  7  Cow.  (N.  Y.)  445;  and /w/ra,  331;    Given  v,  Webb,  7  Robt.  (N.  Y.) 

III.     I.    At    Common    Law,       Compare  65. 

Johnson  v.  Miller,  63  Iowa  529,  which  Ohio,  —  Anderson       v,      Buchanan, 

gives  color  to  the  proposition  that  an  Wright  (Ohio)  725. 

averment  of  conspiracy  is  material  and  Pennsylvania ,  —  Weinberger  v. 

must  be  proved;    but  it  was  probably  Shelly,  6  W.  &  S.  (Pa.)  336. 

intended  to  affirm  only  that  it  is  neces-  Tennessee.  — Turner    v.   Turner,    85 

sary  to  aver  and  prove  the  defendant's  Tenn.   387;    Evans  v.   Thompson,   12 

participation  in  the  proceeding   com-  Heisk.  (Tenn.)  534. 

plained  of,  a  matter  which  has  already  Texas.  —  Griffin  v.  Chubb,  7  Tex.  603. 

been  discussed  in  the  preceding  sec-  Vermont,  —  Drew   v.   Potter,  39  Vu 

tion.  189. 

8.  Hamilton  v.  Smith,  39  Mich.  222;  Virginia.  — Kirtley      v.      Deck,     2 

Jenner  v,  Carson,  iii   Ind.   522.     See  Munf.  (Va.)  10;    Mowry  v.    Miller,  3 

also  Dreux  v.  Domec.  18  Cal.  83.  Leigh  (Va.)  561;    Ellis  v.   Thilman,  3 

4.  Malioioiis    Criminal    ProieeatioiL —  Call  (Va.)  3:   Jones  v.  Finch,  84  Va. 

Arkansas. — Akin   v.  Newell,  32  Ark.  204;  Womack  v.  Circle,  29  Gratt.  (Va.) 

605;    Lavender  v.   Hudgens,   32   Ark.  192. 

'763;  Chrisman  v.  Carney,  33  Ark.  321.  England.  —  Muriel  v,  Tracy,  6  Mod. 

California.  —  Holliday    v.   Holliday,  169. 

(Cal.  1898)  53  Pac.  Rep.  43.  Canada,  —  Thompson     v.    Mott,    32 

Colorado.  —  Struby-Esta brook     Mer-  New  Bruns.  354. 

cantile  Co.  v,  Kyes,  9  Colo.  App.  iqo.  Malieioni  Ciyil  Suit  or  Proeeediag  Qee- 
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other  hand,  it  need  not  be  alleged  that  the  defendant  falsely  as 


ttmUj —  Georgia.  -^  Hyfield  v,  Bass 
Furnace  Co.,  89  Ga.  827;  Porter  v. 
Johnson,  96  Ga.  145. 

IlUnois,  —  Emery  v.  Ginnan,  24  111. 
App.  65. 

Indiana,  -^  Seeger  v.  Pfeifer,  35  Ind. 

13. 
Kentucky,  ^>  Chelf   v,  Penn,  3  Mete. 

(Ky.)  463. 

Maryland,  *—  Turner  v.  Walker,  3 
Gill  &  J.  (Md.)  377. 

Massachusetts,  —  Johnson  v.  Reed, 
136  Mass.  421. 

New  Hampshire,  —  Davis  v,  Clough, 
8  N.  H.  157. 

New  K^ri.  — Hall  v,  Fisher,  20 
Barb.  (N.  Y.)  441;  Smith  v.  Smith,  26 
Hun  (N.  Y.)  573;  Hazard  v,  Harding, 
63  How.  Pr.  (N.  Y.  Supreme  Ct.)  327. 

North  Carolina,  —  Ely  v,  Davis,  iii 
N.  Car.  24;    Davis   v,  Terry,   114  N. 


Georgia,  —  Marable  v,  Mayer,  78  Ga, 
710. 

Illinois,  —  Spaids  v,  Barrett,  57  IlL 
294. 

Kentucky,  —  Mitchell  v,  Mattingly,  i 
Mete.  (Ky.)  237 ;  Duncan  v.  Griswold,  92 
Ky.  546;  Hall  v,  Forman,  82  Ky.  505; 
Pettit  V.  Mercer,  8  B.  Mon.  (Ky.)  51. 

Louisiana,  —  Dickinson  v,  Maynard, 
20  La.  Ann.  66. 

Michigan.  —  Le  Clear  v,  Perkins,  103 
Mich.  131. 

Missouri,  —  Fry  v.  Estes,  52  Mo. 
App.  i;  Witascheck  v.  Glass,  46  Mo. 
App.  209;  Moody  V,  Deutsch,  85 
Mo.  237. 

Montana,  —  Smith  v,  Davis,  3  Mont. 

lOQ. 

ff/ebraska,  —  Parmer  v.  Keith,  16  Neb. 

91. 

Nevada,  —  Levey  v,    Fargo,   I   Nev. 


Car.  27;    Hewit  v,  Wooten,  7  Jones  L.  415. 

(N.  Car.)  182.  Ohio,  —  See  Springer  v.  Wise,  2  Dis- 

Oregon,  —  Ruble     v.    Coyote     Gold,  ney  (Ohio)  391. 

etc.,  Min.  Co.,  10  Oregon  39.  Oregon,  —  Mitchell    v.    Silver    Lake 

PennsylTfania.  —  Mayer  v,  Walter,  64  Lodge,  29  Oregon  294. 

Pa.  St.  283;    Emerson  v.  Cochran,  11 1  Tennessee,  —  Sloan  z^.   McCracken,   7 

Pa.  St.  619.  Lea  (Tenn.)  626.     Sec  also  Smith   v, 

Rhode  Island,  —  Lauzon  v,  Charroux,  Story,  4  Humph.  (Tenn.)  169. 


18  R.  I.  467. 

South  Carolina,  —  Hogg  v,  Pinckney, 
16  S.  Car.  387. 

Vermont,  —  Feltt    v,    Davis,   49    Vt. 


151;    Closson  V,  Staples,  42  Vt.   209;    Gratt.  (Va.^381. 


Texas,  —  Warner  v,   Bailey,  7  Tex. 

517. 

Virginia,  —  Young    v.    Gregorie,     3 

Call  (Va.)  446;    Spengler  v,   Davy,  15 


Hathaway  v.  Allen,  Brayt.  (Vt.)  152. 

Virginia,  —  Young  v.  Gregorie,  3 
Call  (Va.)  446. 

United  States,  —  Masterson  v.  Brown, 
72  Fed.  Rep.  136;  Thompson  v,  Gatlin, 
5S  Fed.  Rep.  534;  Zantzinger  v, 
Weightman,  2  Cranch  (C.  C.)  478; 
Breckenridge  v,  Auld,  4  Cranch  (C.  C.) 
731;  Stewart  v,  Sonneborn,  98  U.  S. 
187. 

Malieioiis  Foreign  Attadhmont  of  Plain- 
tilFs  Goods.  —  Marshall  v,  Bussard, 
Gilmer  (Va.)  9. 


West  Virginia,  —  Burkhart  v,  Jen- 
nings, 2  W.  Va.  242. 

Wisconsin,  —  Collins  v.  Shannon,  67 
Wis.  441. 

United  States,  —  Preston  v.  Cooper,  I 
Dill.  (U.  S.)  589;  McCracken  v.  Coving- 
ton City  Nat.  Bank,  4  Fed.  Rep.  602. 

Ordinarily  a  party  cannot  first  recover 
damages  in  an  action  for  maliciously 
suing  out  an  attachment,  and  then  re- 
sort to  an  action  on  the  attachment 
bond.  The  former  action  compre- 
hends the  latter,  and  recovery  therein 


Malieioiis  I^junetion  Suit.  —  Robinson  is  a  bar.  Hall  v,  Forman,  82  Ky.  505. 
V.  Kellum,  6  Cal.  399;  Cox  v,  Taylor,  For  actions  on  attachment  bonds,  see 
10  B.  Mon.  (Ky.)  17:  Keber  v,  Mercan-  article  Bonds,  vol.  3,  p.  635. 
tile  Bank,  4  Mo.  App.  195;  Hall  v.  In  Alabama^  "  by  virtue  of  the  stat- 
Fisher,  20  Barb.  (N.  Y.)  441 ;  Ruble  v,  ute,  Code  §  2999,  an  action  on  the  bond 
Coyote  Gold,  etc.,  Min.  Co.,  10  Oregon  may  be  prosecuted  to  the  recovery  of 
39;  the  two  cases  last  cited  holding  also  actual  damages  when  the  writ  is  wrong- 
that  the  remedy  is  at  law  and  not  in  fully  sued  out,  and  if  sued  out  mali-* 
equity.  ciously  as  well  as  wrongfully  the  jury 

XaUdoafl  Attaehment — California, —  may  in  addition  give  vindictive  dam- 
King  t/.  Montgomery,  50 Cal.  115.  ages.     But  in  the  action  of  malicious 

Connecticut,  —  Wall    v,    Toomey,  52  prosecution  against  the  plaintiff  in  at- 

Conn.  35.  tachment,    the    attachment    must    be 
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well  as  maliciously  and  without  probable  cause   instituted  the 

wrongful,  and  must  hav«  been  sued  of  probable  cause  as  in  other  actions 

out  with  malice  and  without  probable  of  that  character.     Bear  v.  Marx,  63 

cause,"  and  the  complaint  must  con-  Tex.  298;   Wetsel  v.  Tillman,  3  Tex. 

tain  these  allegations.     Brown  v,  Mas-  Civ.  App.  559. 

ter«  J04  Ala.  463.  EiBMt   of  toitdng   t^  ATeimnt— 

In  Kanseu,  in  an  action  for  wrongful  See  infra,  VI.  9.  Objections  for  Omis' 

attachment  the   plaintiflf  may  recover  sion^  Insufficiency^   or  Inde/imteness  of 

his  actual  damages  without  averring  Averments;  and  VI.  10.  Defects  Cured 

malice     or    want  of    probable   cause,  by  Verdict  or  Judgment, 

McLaughlin  v.  Davis,  14  Kan.  168.  In  the  Early  English  Oaiat,  which  are 

In  Kentucky  the  statute  in  force  in  cited  and  discussed  in  Kirtley  v.  Deck, 

1858  authorized  a  recovery  of  damages  3  Munf.  (Va.)  15  et  seq.^  there  seems  to 

for  a  wrongful  attachment  sued  out  have  been  a  conflict  of  opinion  as  to  the 

without  ^<w^ cause,  and  no  averment  of  necessity  of  an   averment  of  want  of 

malice   was  necessary.       It   was    not  probable  cause,  some  of  them  seeming 

necessary    to    aver    want    of  probable  to  regard  it  as  sufficient  to  prove  the 

cause.     Mitchell  v.  Mattingly,  i  Mete,  absence  of  probable  cause  upon  the 

(Kv.)  240.                                              ^  trial.     But  in  Morgan  v.  Hughes,  3  T. 

In  Missouri  an  action  sounding^  in  R.  225,  BuUer,  J.,  held  that  the  want 

tort  lies  for  a  wrongful  attachment,  of  probable  cause    must  be  averred, 

without  alleging  malice    or  want   of  See  also  Ball  v,  Rawles,  93  Cal.  222, 

probable  cause.    In  such  case  the  plain-  showing  that   under  the  old   English 

tiff  recovers  only  actual  damages.     If  practice,  which  in  process  of  time  was 

he  alleges  and  proves  malice  he  may  re-  superseded   by  the   rule  stated  in  the 

cover    exemplary    damages.      Fry    v,  text,  the  plaintiff  did  not  allege  want 

Estes,  52  Mo.  App.  i.     See  Moody  v,  of  probable  cause,  but  the  matters  con- 

Deutsch,  85  Mo.  237;  State  v,  Thomas,  stitutlng  probable  cause  were  set  forth 

19  Mo.  613.  in    the    defendant's    plea,    and    their 

In  TVffM^j'x^'^  the  defendant  in  attach-  sufficiency  determined  upon  demurrer 

ment  has  three  remedies:    (i)  He  may  thereto.     There  is  an   interesting  ac- 

sue  on  the  bond  and'  recover  according  count  of  the  history  and  development 

to  its  condition;  (2)  he  may  sue  the  of  the  English   doctrine  in  the  argu- 

plaintiff  on  the  facts  of  the  case  and  re-  ment  of  Kelly  for  plaintiff  in  error  in 

cover  according  to  the  statute  (without  Panton  v,  Williams,  2  Q.  B.  193,  42  E. 

averring  malice  or  want  of  probable  C.  L.  622. 

cause),  preciselv  as  if  the  plaintiff  had  MaHdoiiily  Holding  to  EzeoHlTO  BalL 

given  a  bond;  (3)  he  may  sue  for  mali-  — In  an  action  for  maliciously  suing 

clous  prosecution,  as  at  common  law,  out  a  writ  for  a  larger  sum  than  was 

and  recover  according  to  the  common  due  to  the  creditor,  when  something 

law,  alleging  and  proving  malice  and  was  in  fact  due,  and  requiring  him  to 

want  of  probable  cause.    Jerman   v.  procure  bail  to  answer  for  su(£  larger 

Stewart,  12  Fed.  Rep.  268.  sum,  "  it  is  not  sufficient  to  state,  in 

In  Texas  the  defendant  in  an  action  general  terms,  that  the  defendant  mall- 
accompanied  by  attachment  of  per-  ciously  purchased  a  writ  for  the  purpose 
sonal  property  may  by  reconvention  re-  of  holding  the  plaintiff  to  bail  for  a 
cover  actual  damages  for  the  wrongful  larger  sum  than  was  due  to  him.  The 
suing  out  of  the  attachment,  and  need  declaration  in  such  case  should  allege 
not  aver  a  want  of  probable  cause,  how  much  was  due,  or  aver  that  there 
Yarborough  v.  Weaver,  6  Tex.  Civ.  was  no  probable  cause  of  action  bevond 
App.  215.  And  one  of  several  defend-  a  certain  amount,  and  then  set  forth  the 
ants  may  thus  plead  in  reconvention,  process  Which  the  defendant  mali- 
Pinchard  v,  Taylor,  23  Tex.  424.  If  it  ciously  purchased.'*  Davis  v.  Clough, 
be  alleged  and  proved  that  the  attach-  8  N.  H.  157. 

ment  was  sued  out  maliciously  the  de-  Limitation  of  tho  Bvlo.  —  A  complaint 

fendant  may  thus  recover  exemplary  which  alleges  the  filing  of  a  complaint 

damages.     Reed  v.  Samuels,  22  Tex.  and  affidavit  for  a  capias  maliaously 

114.     But  the  defendant  is  not  com-  and  without  probable  cause  is  sufficient 

pelled  to  plead  in  reconvention,  and  without  alleging  that  the   writ  upon 

may  resort  to  the  common-law  action  which  the  arrest  was  made  was  pro- 

In  which  he .  alleges  malice  and  want  cured  maliciously  and  without  probable 
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proceeding  complained  of.^ 

SnlBoiei^y  of  ATeniMnt.  —  A  general  averment  of  want  of  probable 
cause  is  ordinarily  sufficient,  and  it  is  not  necessary  to  allege  the 

facts  which  prove  or  tend  to  prove  the  averment.*  Indeed, 
the  precise  words,  "  want  of  probable  cause,"  are  not  indis- 
pensable, especially  in  code  pleading,'  and  it  is  enough  if  the 

averments  are  equivalent  to  a  positive  assertion  of  a  want  of 

probable  cause."*     But  the  want  of  probable  cause  must  be  stated 

cause.     Swindell  v,  Houck,  2  Ind.  App.  Compare  Giusti  v.  Del  Papa,  19  R.  I. 

519.  338,  where  under  the  circumstances  of 

So  in  a  complaint  for  an  alleged  mail-  the  case  the  court  said  that  '*  the  aver- 
dous  criminal  prosecution  it  is  suffi-  ment  of  a  want  of  probable  cause  by 
dent  to  aver  that  the  charge  was  made  itself  is  not  a  statement  ,of  fact,  but 
maliciously,  etc.,  without  repeating  the  only  of  a  conclusion  of  law;  *'  Brown 
averments  in  connection  with  the  issu-  v.  Cape  Girardeau,  90  Mo.  383;  Clos- 
ing of  the  warrant,  the  arrest,  and  the  sen  v.  Staples,  42  Vt.  225,  where  the 
imprisonment.  Ruston  v,  Biddle,  43  court  said:  '*  It  is  clear  that  an  aver- 
Ind.  515.  See  also  Schoonover  v.  Reed,  ment  in  the  declaration  that  the  suit 
66  Ind.  598.  was  brought  without    probable  cause 

1.  Zeigler  v,  Powell,  54  Ind.  173.  would  not  be  sufficient  unless  the  nee- 

Compare  Schenck  v.  Butsch,  32  Ind.  essary  facts  were  stated  to  show  a  want 

338;  McCarthy  v.  Kitcheui  59  Ind.  500,  of  probable  cause,"  because  the  dec- 

where  the  court  seemed  to  assume  that  laration  in  that  case  showed  that  the 

the    averment    is    necessary.     But  in  suit  complained  of  was  based  upon  a 

both  cases  it  was  held  that  the  com-  valid  debt  and  proceeded  to  allege  that 

plaint    did    contain    the  averment  of  it  had  been  paid,  etc.,  thus  resembling 

falsitv.     See  further  Robinson  v,  Mor-  the  cases  cited  infra^  p.  441,  note  i. 

gan,  (Ky.  1897)  38  S.  W.  Rep.  868;  Scot-  8,  Wall  v,  Toomey,  52  Conn.  36,  where 

ten  V.  Longfellow,  40  Ind.  23.  the    court    said:    *' Under    the    Prac- 

8.  Benson    v.   Bacon,   99   Ind.   156;  tice  Act  (sections  first  and  ninth)  all 

Struby-Estabrook    Mercantile    Co.   v,  that  is  required  is  the  statement  of  the 

Kyes,  9  Colo.  App.   190.  holding  that  facts  in  plain  language  and  in  narrative 

the  want  of  probable  cause  is  an  ulti-  form.     If  proof  of  the   facts   alleged 

mate     and    not    an    evidential    fact,  would   necessarily  establish   want    of 

O'Neill  V,  Johnson,  53  Minn.  439;  Sutor  probable  cause,  it  is  sufficient." 

V,  Wood,  76  Tex.  403.  4.  Spaids  v.  Barrett,  57  111.  289;  Wall 

In  Benson  v.  Bacon,  99  Ind.  157,  the  v,   Toomey,   52  Conn.   36;    Young  v^ 

court  said:    "The  want    of  probable  Gregorie,  3  Call  (Va.)  446;  Burkett  v. 

cause  is  a  fact,  and  it  is  always  suffi-  Lanata,  15  La.  Ann.  337;  Keberv.  Mer- 

cient  to  state  the  facts  without  pleading  cantile  Bank,  4  Mo.   App.   195.    See 

the  evidence  which   proves   the  fact,  also  Levev  v.  Fargo,  i  Nev.  415;  Mad- 

•   ♦    •    It  would  be  impracticable,  and  dox  v,  McGinnis,  7  T.  B.  Mon.  (Ky.) 

indeed  almost  impossible,  for  a  plaintiff  371,  where  the  court  said:    "  We  admit 

to  specifically  set  forth  the  facts  con-  that  other  expressions  may  be  used 

stituting  a  want  of  probable  cause,  for,  which  include  the  same  meaning;  and 

owing  to  the  negative  form  of  the  fact,  if  the  averment  is  included  in  the  sense 

it  would  be  necessary  for  him  to  antici-  and  meaning  of  the  declaration,  it  is 

pate  and  answer  every  conceivable  state  enough. ' ' 

of  facts  that  might  constitute  probable  ApproTod  Ftooedmiti  of  DedUratloiii  and 

cause.    *   *   *    The  cases  which  coun-  Oomidainta.  —  See  svpra^  pp.  427,  428, 

sel  cite  to  sustain  their  attack  upon  Uie  notes. 

complaint,  Adams  v,  Lisher,  3  Blackf.  A¥enii«iit8H«ld  SiiiBolont.  —  In  Spaids 

(Ind.)  241,  25  Am.  Dec.  102,  and  Hays  v.   Barrett,  57   111.  289,  an  action  for 

V,  Blizzard,  30  Ind.  457,  are  against  maliciously  suing  out  an  attachment 

and  not  for  them.    In  the  latter  case  and  seizing  the  goods  of  the  plaintiff, 

the  allegation  in  the  complaint  upon  the    declaration   was     held    sufficient 

this  point  was  not  stronger  than  in  the  where  it  alleged  substantially  that  the 

present,  and  it  was  held  that  the  de-  defendants,  wickedly  and  malidously 

murrer  was  properly  overruled."  intending  to  injure  and  ruin  the  plain- 
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in  some  form  of  substantive  averment,  and  in  language  which 
amounts  not  merely  to  a  denial  of  perfect  cause,  but  clearly 
excludes  the  existence  of  probable  cause.* 

tiff  and  extort  money  from  him,  pro-  special  exception   (the  equivalent  of  a 

cured  the  making  of  an  affidavit  and  special  demurrer  in  common-law  prac- 

the  issuance  of  a  writ  of  attachment,  tice).     Warner  v.  Bailey,  7  Tex.  517. 
and  that  they  knew  that  the  statements        An  averment  that  a  debt  once  existed 

in  the  affidavit  were  false.  does    not  show   a   probable  cause  of 

In  Brown  v.  Master,  104  Ala.  451,  an  action,  where  it  is  followed  by  an  aver- 

action  for  a  malicious  attachment,  the  ment  that  the  debt  was  fully  paid,  and 

complaint  containing   several  counts,  that    the    fact  of  such   payment  was 

the  court  said:    '*  It  would  seem  that  known  to  the  plaintiff  in  the  suit  com- 

the  averment  of  this  count  that  the  writ  plained  of,  before  bringing  that  suit, 

was  wrongfully,  vexatiously,  and  mail-  Closson  v.  Staples,  42  Vt.  209,  disapprove 

ciously  sued  out  is  the  negation  of  all  ing  Hathaway  v.  Allen,  Brayt.(VL)i52. 
probable  cause,  as  this  averment  can-        Where  the  charge  was  that  a  third 

not  be  true  if  there  was  probable  cause  person  prosecuted  the  plaintiff  without 

for  the  believing  that  any  one  of  the  probable  cause,  etc.,  by  the  malicious 

statutory  grounds  existed."    Another  procurement  of  the  defendant,  it  was 

count,  alleging  that  the  defendant  had  held    sufficient  at   least  after   verdict 

no  probable  cause  to  believe  the  facts  without  alleging    that  the  defendant 

stated  in  the  affidavit  for  attachment,  knew  that  there  was  no  probable  cause, 

was  held  on  demurrer  to  be  a  prima  Perdu  v.  Connerly,  Rice  L.  (S.  Car.)  48. 
facie  negation  of  probable  cause  to  be-        ConitmotlOn  of  Pleading.  —  In  Closson 

lieve  the  existence  of  an^r  ground  for  v.  Staples,  42  Vt.  225,  the  court  said: 

the   writ,   and   that    "while   probable  — "We    think    the    declaration   does 

cause  in  respect  of  some  other  ground  allege  facts  which  clearly  show  a  want 

may  be  shown,   it  will   be  defensive,  of  probable  cause,  and  near  the  close 

matter,   and   the  evidence  of   it  must  of  the  fourth  page  of  the  declaration  it 

come  from  the  defendant."  adds    *  and   all    without  cause.'    The 

Where  it  was  averred  that  the  former  fair  import  of  the  above  quoted  words 

action  was  altogether  groundless,  and  is  that  the  several  facts  and  grievances, 

known  to  be  so  to  the  plaintiff  therein,  set  forth   in    the    declaration,    which 

and  yet  that  the  action  was  commenced  show  a  want  of  probable  cause,  were 

and  prosecuted  with  intent  to  vex,  it  '  all  without    cause '  and  if    without 

was  held  that  the  averments  left  no  cause,    they    were   without    probable 

room   for    probable    cause    and   were  cause.     Near    the    close    of    the   first 

therefore  sufficient.   Sterling  v,  Adams,  count  of  the  declaration  it  is  alleged, 

3  Day  (Conn.)  411.  '  and  so  the  defendant  has  without  any 

In  Levey  v.  Fargo,  i  Nev.  415,  the  probable  cause  wronged  and   injured 

only  allegation  touching  want  of  prob-  the  plaintiff  unlawfully.'     This  aver- 

able  cause  was  as  follows:    "  Yet  the  ment,  we  think,  has  relation  back  to 

said  defendant,  out  of  his  own  malice  the  facts  before  stated  in  the  declara- 

and  ill  will,  and  without  foundation  in  tion,  which  show  a  want  of  probable 

fact  or  law,  and  of  wantonness,  caused  cause." 

the   writ  of  attachment  to  be  issued        A  complaint   alleging  that  the  de- 

from  the  district  court,"  etc.     It  was  fendant  maliciously,  etc.,  caused  the 

held  that  after  verdict  and  judgment  plaintiff  to  be  indicted,  "  for  that  the 

for  the  plaintiff   the  complaint  would  said  plaintiff  on,"  etc.,  "did,"  etc.,  is 

be  sustained,  and  the  court  strongly  in*  good  at  least  after  verdict,  as  against 

timated  that  it  would  have  been  good  the  objection  that  it  alleges  the  charges 

if  the  point  had  been  directly  raised  by  in  the  indictment  to  be  true.     Robson 

a  proper  demurrer.  v.  Comstock,  8  Wis.  372. 

Where  the  affidavit  on  which  an  at-        1.  Duncan  v.  Griswold,  92  Ky.  546; 

tachment  was  issued  was  set  out,  and  it  Cox  v.  Taylor,  10  B.  Mon.  (Ky.)  17. 
was  alleged  that  the  attachment  was        Averments     Held     Insufficient.  —  An 

sued    out    "  wrongfully,    vexatiously,  averment    that    the    defendant   mali- 

and  maliciously,"  and  "  without  suffi-  ciously   charged    the   plaintiff  with  a 

cient  cause  or  justification,"  the  plead-  crime,  that  the  charge  was  false,  and 

ing  was  sustained  on  general  demur-  that  the  plaintiff  was  acquitted  theteof 

rcr.      But  query  if  there  had  been  a  is  not  a  sufficient  averment  of  want  of 
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AvmiMiiti  of            MALICIOUS  PROSECUTION,  the  OompUint. 

Where  Faoti  Are  Alleged  Whioh  Are  PrimA  Eade  Evidenoe  of  Probable  Oanie 
the  allegation  stands  as  conclusive  until  something  further  is 
alleged  to  rebut  the  presumption  arising  from  that  allegation, 
and  a  general  averment  of  want  of  probable  cause  has  no  such 
countervailing  effect.* 

probable  cause.     Cousins  v.   Swords,  secure;  that  they  had  foreclosed  their 

14   N.    Y.   App.    Div.   338.      See  also  mortgages  and  caused  the  mortgaged 

Crane  v,  Buchmann,  30  Ohio  L.  J.  120,  property  to  be  levied  on;  that  they  re- 

A   declaration   alleging  that  an  at-  fused  to  grant  further  indulgence  and 

tachment  was  sued  out  "  wrongfully  thereby  injured  his  business;  and  that 

and   without  good   cause  "   is  insuffi-  his  property  had  been  sold.     Marable 

cient.       Spengler   t.    Davy,    15  Gratt.  v,  Mayer,  78  Ga.  710. 

(Va.)  382,  defining  probable   cause  as  The   allegations   that  an  injunction 

applied   to  suing  out   an   attachment,  was    obtained     for    the     purpose     of 

See  also  Mitchell  v.  Mattingly,  i  Mete,  harassing,  injuring,  and  oppressing  the 

(Ky.)  237.  plaintiff,    and    of   preventing   the  ad- 

In  Ellis  V.  Thilman,  3  Call  (Va.)  3,  vantageous  or  any  use  of  his  land,  was 

the  words  **  without  any  just  cause,"  held  not  equivalent  to  the  averment  of 

and  in  Young  v.  Gregorie,  3  Call  (Va.)  want  of  probable  cause.    Cox  v.  Taylor, 

446,  "  without  any  legal  or  justifiable  10  B.  Mon.  (Ky.)  17. 

cause,"  were  respectively  held  insuffi-  The  following  averments  were  held 

cient.     The   three  Virginia  cases  last  insufficient:    That  the   prosecution   or 

above  cited  were  approved  in  Burkhart  suit  was    malicious,    Given   v.   Webb, 

V.  Jennings,  2  W.  Va.  242,  holding  a  7  Robt.  (N.  Y.)  65 ;  Palmer  v.  Palmer, 

declaration   insufficient  which   alleged  8  N.  Y.  App.  Div.  331;  or '*  wrongful," 

that  the  *'  defendants,  contriving  and  Keber  v.  Mercantile  Bank,  4  Mo.  App. 

wrongfully  and   injuriously   intending  197.     "  That  defendant  had   no  right 

to  harass,  oppress,  and  injure  the  plain-  or  cause  to  sue  out  said  writ."     Moody 

tiff  without  good  cause,  did  sue  out  v.    Deutsch,    85    Mo.   237.      [Compare 

one  writ  of  attachment,"  etc.  Closson  v.  Staples,  42  Vt.  225.]     That 

An  averment  that  the  defendant  the  charge  was  false,  Scotten  v.  Long- 
falsely  pretended  he  had  a  claim,  and  fellow,  40  Ind.  23;  Given  v.  Webb,  7 
that  a  foreign  attachment  sued  out  by  Robt.  (N.  Y.)  65 ;  or  falsely  and  mali- 
him  against  the  plaintiff's  goods  was  ciously  made,  Maddox  v.  McGinnis,  7 
unjust,  improper,  and  without  good  T.  B.  Mon.  (Ky.)  370;  Chelf  v,  Penn, 
cause,  was  held  insufficient  as  an  aver-  2  Mete.  (Ky.)  463;  Kirtley  v.  Deck,  2 
ment  of  probable  cause  or  malice,  in  Munf.  (Va.)  10.  [Contra^  Jones  v, 
Marshall  v.  Bussard,  Gilmer  (Va.)  9.  Gwynn,  10  Mod.  214.]    That  there  was 

In   Box  V,  Taylor,  2  Show.  154,  the  no  *'  just  "  or  "  proper"  cause.     Van 

action  was  "for  a  false  and  malicious  De  Wiele  v,  Callanan,  7  Daly  (N.  Y.> 

prosecution   of  a  suit    in   an   inferior  386.     "  Unlawfully,    maliciously,   and 

court;  [the  declaration]  says  only  a^j-^f^  without  right."    Robinson  v.  Morgan, 

causa  justa^  and  held  naughty  because  (Ky.  1897)  38  S.  W.  Rep.  868. 

it  might  be  with  a  probable  cause  [for  1.  Hathaway  z^.  Allen,  Bray t.  (Vt.)i52 

the  suit],  and  this  action  will  not  he."  [see  comments  on  this  case  in  Closson 

An   allegation  that   the  proceedings  v.  Staples,  42  Vt.  209],  where  the  court 

complained  of  terminated  in  favor  of  said:      "The  commencement  of   the 

the  plaintiff  is  not  sufficient.     Evans  v.  declaration  states  a  fact  which  directly 

Thompson,  12  Heisk.  (Tenn.)  534,  the  contradicts  all  the  averments  of  want 

court  saying:     "  This  was  substantive  of  probable    cause;"     Giusti    v,    Del 

matter  of  itself,  and  could  not  be  held  Papa,    19  R.    I.   338,   disapproving  the 

to  stand  both  in  its  own  place  and  also  contrary  doctrine  laid  down  in  Ross  v, 

in  the  place  of  the  allegation  of  a  want  Hixon,  46  Kan.   550,  which  held  that 

of  probable  cause."  the   general   allegation  was  sufficient, 

A  declaration  alleging  substantially  and  that  all  the  plaintiff  had  to  do  in 

as  follows   was  held    insufficient    for  order  to  recover  was  to  overthrow  the 

failing   to   show   a   want  of  probable  prima  facie    case   by   evidence.      The 

cause:  That  the  defendants  had  held  an  last  two  cases  above  cited,  and  others 

unsatisfied  claim  against  the  plaintiff,  to  be  cited  hereafter,  are  cases  where 

which  he  had  given  them  mortgages  to  the  declaration    or   complaint    shows 
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AT«Miti  Of          MALICIOUS  PROSECUTION.  tlw  OonyUlai. 

b.   In  Actions  for  Malicious  Abuse  of  Process.  —  In 

actions  on  the  case  for  the  malicious  abuse  of  criminal  or  civil 
process/  it  is  not  necessary  to  allege  that  the  process  was  sued 
out  without  probable  cause.* 

5.  Kalioe — Heoevity  of  Avenniiit. — The  plaintiff  must  affirmatively 
allege  malice  on  the  part  of  the  defendant  in  instituting  or  insti- 
gating the  proceeding  which  is  made  the  basis  of  the  action.'  i 

that  the  plaintiff   was  convicted,   the  Maryland.  —  Thelin    v.    Dorsey,   59 

question  then  arising  whether  or  not  it  Md.  53q. 

is  necessary,  in  addition  to  the  general  Missouri,  —  Mooney   v,    Kennett«  19 

averment  of  want  of  probable  cause,  Mo.  551. 

to  aver  that  the  conviction  was  pro-  Montana.  —  Smith  v,  Davis,  3  Mont. 

cured  by  fraud,  perjury,  or  other  undue  109. 

means,  so  as  to  rebut  the  presumption  Nebrcuka.  —  Vennum  v,   Huston,  38 

of  probable  cause  created  by  it.    The  Neb.  293;    Rider  v.  Murphy,  47  Neb. 

subject  is  more  fully  discussed  infra^  857. 

VI.  6.  fl.  (4)  Averments  Nullifying  Effect  New  York,  —  Hamilton  v,  Davey,  28 

of  Conviction,  N.  Y.  App.  Div.  457;    Brown  v.  Chiad- 

In     Dennehey     v.     Woodsum,    100  sey,  39  Barb.  (N.  Y.)  253;    Miller  i. 

Mass.  197,  it  was  intimated  that  a  dec-  Milligan,  48  Barb.  (N.  Y.)  30. 

laration    alleging    that    the    plaintiff  Ohio.  —  Anderson      v,      Bachanan, 

was  convicted   before  a  trial    justice  Wright  (Ohio)  725. 

solely    upon   the  false   testimony  of  the  Texas,  —  Griffin    v,   Chubb,    7   Tex. 

defendant^  and  ultimately  acquitted  on  603. 

appeal,  would  sufficiently  show  a  want  Virginia,  —  Womack    v.    Circle,    29 

of  probable  cause.  Gratt.  (Va.)  192;  Jones  v.  Finch,  84  Va. 

1.  As  to  what  constitutes  malicious  204. 
abuse  of  process,   see  supra^   p.  432,  Xalioiovi  Civil  Suit  or  PMoeadiag  0«i- 
note  3.  •rally — Georgia.  —  Hyfield      v,     Bass 

2.  Grainger  V.  Hill,  4  Bing  N.  Cas. ,  Furnace   Co.,   89  Ga.   827;    Poner  v. 
212,  33  E.  C.  L.  328,  the  leading  case;  Johnson,  96  Ga.  145. 
Emery  v,    Ginnan,    24    111.   App.   68;  Indiana, — Seeger  v.  Pfeifer,  35  Ind. 
Wicker  v,  Hotchkiss,  62  111.  no;  Mayer  13. 

V.  Walter,  64  Pa.  St.  283;  Page  z/.  Cush-  Maryland, -^Tuvnec   v.    Walker,    3 

ing,  38  Me.  527;  Prough  v.  Entriken,  GiU  &  J.  (Md.)  377. 

II   Pa.  St.  83;  Lockhart  v.   Bear,  117  Massachusetts, — Johnson     v.    Reed, 

N.  Car.  304;    Hazard  v.  Harding,  63  136  Mass.  421. 

How.    Pr.   (N.   Y.   Supreme  Ct.)  326;  New    York,— Smith    v.    Smith,    36 

Porter  v.  Johnson,  96  Ga.  145.     See  Hun  (N.  Y.)  573. 

also  Bond  v.  Chapin,  8  Met.  (Mass.)  31.  North  Carolina,  —  Ely  v,  Davis,  lit 

Approved  Frsoadents  of  Deolaratioiis  ud  N.  Car.  24. 

Gomj^aints.  —  See  Ji»/r<i,  p.  433,  note  i.  Oregon,  —  Ruble     v.    Coyote    Gold. 

Some  of  the  precedents  there  cited  con-  etc.,  Min.  Co.,  10  Oregon  39. 

tained  the  averment  of  want  of  prob-  y^»ifxy/v0m0.  —  Emerson  v.  Cochrma, 

able  cause.  ill  Pa.  St.  619;  Mayer  v.  Walter,  64 

8.  UalicioitB   CSriminal   Prosaeatioii.  —  Pa.  St.  283. 

Arkansas.  —  Akin  v.  Newell,  32  Ark.  Rhode  Island,  —  Lauzon  v,  Charroux, 

605;    Cbrisman    v,    Carney,    33    Ark.  18  R.  1. 467. 

321.  Vermont,  —  Feltt   v,   Davis,  49   Vt, 

Ca/f/5?rmVz.  —  HoUiday   v,  Holliday,  151;  Hatjie  v.  Hare,  68  Vt.  247. 

(Cal.  1898)  53  Pac.  Rep.  43.  United  States, —  Stewart   v.  Sonoe> 

Indiana,  —  McCuUough  v.  Rice,  59  bom,    98    U.    S.    187;    Mastersoo    r. 

Ind.    580;    Ruston  v,  Biddle,  43  Ind.  Brown,  72  Fed.  Rep.  136. 

515.  Kalidovi     Attadunsnt  —  Alakmma,^ 

KanscLs,  —  Marbourg    v.    Smith,    11  Brown  v.  Master,  104  Ala.  451. 

Kan.  554.  Kentucky,  —  Mitchell  v,  Mattingly,  t 

Kentucky.  —  Ullman    v,  Abrams.    q  Mete.  (Ky.)  337;    Hall  v,  Forman,  8s 

Bush.  (Ky.)  738;    Garrard  v,  WiUet,  4  Ky.  505;    Pettit  v,  Mercer,  8  B.  Moo. 

J.  J.  Marsh.  (Ky.)  630.  (iCy.)  51. 
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rf         MALICIOUS  PROSECUTION.        the  Oompi^iBt. 

SiiiBoion^  of  ATtrme&t  —  The  existence  of  malice  is  an  issuable 
fact,  and  a  general  averment  thereof  meets  all  requirements.* 
Moreover,  a  mere  statement  of  matters  of  evidence  is  not  sufficient.* 

Vx  AetioBf  for  tho  lUUoloiu  Abnie  of  Legal  Prooew.'  —  If  the  declaration 
or  complaint  sets  out  the  facts  sufficiently,  alleging  the  ulterior 
or  wrongful  purpose,  it  seems  that  the  averment  of  malice  is  not 
essential.*  But  the  approved  precedents  in  cases  of  that  character 
usually  contained  the  averment.* 

Louisiana,  —  Dickinson  v.  Maynard,  actual  damage  sustained,  though  there 

to  La.  Ann.  66.  ws&  no  malice  in  instituting  the  suit, 

Massachusetts,  —  Lindsay  v»  Larned,  If  malice   be  alleged  and  proved  re- 

17  Mass.  190.  covery  may  be  had  for  the  injury  in- 

Michipan,  —  Le    Clear    v,    Perkins,  flicted  on  feelings  and   reputation   in 

103  Mien.  131.  addition    to  the  actual   loss  of    time 

Missouri,  —  Witascheck  v.  Glass,  46  and  money.     Bond  v,  Chapin,  8  Met. 

Mo.  App.  309;    Fry  v.  Estes,  52  Mo.  (Mass.)  31. 

App.  I,  1.  Sutor  V,  Wood,  76  Tex,  403,  hold- 

Nebraska,  —  Parmier    v,    Keith,     16  ing  substantially  that  all    legitimate 

Neb.  91.  evidence  to  establish  mallei  is  admis- 

l/evada.  —  Levey   v,  TaiTgo,  I   Nev.  sible   under  the  averment.     But    see 

415.  Tavenner  v,  Morehead,  41  W.  Va.  116. 

Oregon.  —  Mitchell    v.    Silver    Lake  Approved  Precedents  of  Declaratioai  and 

Lodge,  29  Oregon  294.  Gomjiainta.  —  See  supra,  pp.  427,  428, 

Tennessee.  —  Sloan  v,  McCracken,  7  notes. 

Lea  (Tenn.)  626.     See  also  Smith  v,  9.  Dauchv    v,   Salisbury,   29    Conn. 

Story,  4  Humph.  (Tenn.)  169.  124;  O'Neill  v.  fohnson,  53  Minn.  439. 

Virginia,  —  Young    v,    Gregorie,    3  Want  of  Probable  Cause  Hot  Equivalent 

Call  (Va.)  446.  to  Xalioo.  —  An  averment  that  a  suit 

iVest   Virginia,  —  Burkhart  v,  Jen-  was  brought  without  any  cause  and 

nings,  2  W.  va.  242.  without    probable    cause    is    not    the 

IViseonsin,  —  Collins  v.  Shannon,  67  equivalent  of  an  averment  that  the  suit 

Wis.  441.  was  brought  maliciously.     Hy field  v. 

United  States.  —  Preston  v.  Cooper,  Brass  Furnace  Co.,  89  Ga.  827. 

X  Dill.  (U.  S.)  589.  8.  What  OonititatM  Ualidovi  Abnse  of 

See  further  Am.  and  Eng.  Encyc.  of  ProooM.  —  See  supra^  p.  432,  note  3. 

Law  (3d  ed.),  title  Attachment,  vol.  3,  4.  See  Page  v,  Cushing,  38  Me.  523; 

pp.  245,  246.  Com.  V,  Getchell,  16  Pick.  (Mass.)  452; 

KalioioitB  Oamtshmwit  of  Xoney  Dae  Wickers.  Hotchkiss,  62  111.  no;  Prough 

Plalntiit  —  O'Neill     v,     Johnson,     53  v,   Entriken,  11   Pa.  St.  83;    Bond  v. 

Minn.  439.  Chapin,  8  Met.  (Mass.)  31;    Brown  v. 

KaUdonfl  Foreign  Attadhment  of  Plain-  Feeter,  7  Wend.  (N.  Y.)  301,  where  the 

tiffs  Goods.  —  Marshall  v,  Bussard,  Gil-  declaration  on  this  point  is  quoted  In 

mer(Va.)9.  full;    Mann  v,  Holbrook,  20  Vt.  523. 

Xxoowive    Attaohment.  —  Dauchy    v.  Compare  the  comments  on  the  case  first 

Salisbury,  29  Conn.  124.  above  cited  in  Heam  v,  Shaw,  72  Me. 

Ualidous  b^onetion  Suit.  —  Robinson  187,   where    however  the  court  said: 

V,  Kellum,  6  Cal.  399;  Iron  Mountain  **  The  cases  certainly  must  be  rare,  if 

Bank  v.  Mercantile  Bank,  4  Mo.  App.  they  exist,  in  which  there  can  be  an 

S05;  Keber  v.  Mercantile  Bank,  4  Mo.  abuse  of  process  without  malice." 

App.  195;  Ruble  V.  Coyote  Gold,  etc..  Xalloe  in  Suing  Out  Writ  — It  cer- 

Min.  Co.,  10  Oregon  39.  tainly  need  not  be  alleged  or  proved 

talHlott  of  Averment  Hot  Cured  by  that  the  writ  was  Jt^^  ^»/ maliciously. 

Teidlet.  —  See    infra^   VI.    10.   Defects  It  is  the  improper  employment  of  the 

Cured  by  Verdict  or  Judgment,  writ  that  constitutes  the  actionable  in- 

Kladred  Terti  Hot  Heoesiarilj  Involv-  jury.    Heam    v.  Shaw,   72  Me.   193; 

la|f   Xaliee.  —  One   who    prosecutes  a  Page  v,  Cushing,  38  Me.  527. 

suit  against  another  In  the  name  of  6.  See  the  substance  of  the  declara- 

a  third  person,  but  without  authority,  tion  set  out  in  Grainger  v.  Hill,  4  Bing. 

is  liable  to  the  person  sued,  for  the  N.  Cas.  212,  33  E.  C.  L.  328,  the  leading 
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ATermenti  of            MALICIOUS  PROSECUTION.  the  Complmist. 

6.   Termination  of   the   Alleged    Malicious    Proceeding  —  a.   In 

General — (i)  Necessity  and  Sufficiency  of  Averment,  —  It  is 
essential  to  the  maintenance  of  an  ordinary  action  for  malicious 

prosecution  that  the  declaration  or  complaint  shall  aver  that  the 
criminal  prosecution,  civil  suit,  or  other  proceeding  which  is  set 
forth  as  the  foundation  of  the  action  has  been  legally  terminated.* 

case;   also  Sneeden  v,  Harris,  109  N.  New  Hampshire,  —  Davis  v.  Clough, 

Car.  349,  and  AntclifiT  v.  June,  81  Mich.  8  N.  H.  157. 

487,   where   the    declaration    and    the  New  Jersey.  —  Mains  v.  El  well,  3  N. 

complaint  held  sufficient  are  set  forth  J.  L.  411;  Apgar  v.  Woolston,  43  N.  J. 

in  full;     Rogers  v.  Brewster,  5  JoWhs.  L.  57;    Lowe  v.  Wartman,  47   N.  J.  L. 

(N.  Y.)  125.  413. 

1.  Alabama,  —  Ragsdale    v.   Bowles,  New    York,  —  Smith    v.    Smith,    26. 

16  Ala.  64;    Cooper  v.  Turrentine,   17  Hun  (N.  Y.)  573;  Clark  v.  Cleveland, 

Ala.  14;    Long  v,  Rogers,  17  Ala.  546;  6  Hill  (N.  Y.)  344;    Hall  v,  Fisher,  20 

Tatum  V,  Morris,  19  Ala.  302;  Holly  v.  Barb.  (N.  Y.)  441;  Moulton  v,  Beecher, 

Carson,  39  Ala.  346.  i  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  193: 

California, — Anderson  v,  Coleman,  Hinds  v,  Parker,  11   N.  Y.  App.  Div. 

56  Caf.  124.  327;    Thomason  v.  De  Mott,  18  How. 

Connecticut,  —  Wall    v,   Toomey,    52  Pr.  (N.  Y.  Super.  Ct.)  529;    Nebenzahl 

Conn.  35.  V,  Townsend,  61  How.   Pr.  (N.  Y.  C. 

Georgia.  —  Hyfield  v.  Bass  Furnace  PI.)  353. 

Co.,  89  Ga.  827;    McDaniel  v.  Nelms,  North  Carolina,  —  Hatch    v.   Cohen, 

96  Ga.  366.  84  N.  Car.  602:  Sneeden  v.  Harris,  109 

Illinois.  —  Feazle  v,  Simpson,  2  111.  N.  Car.  349;  Hewit  v,  Wooten,  7  Jones 

30;  Comisky  v.  Breen,  7  111.  App.  369;  L.  (N.  Car.)  182. 

Rothschild  v.  Meyer,  18  111.  App.  284;  Ohio.  —  Benjamin  v,  Garee,  Wright 

Emery  v.  Ginnan,  24  111.  App.  65.     See  (Ohio)  450;    Anderson    v,    Buchanan, 

also  Wilmerton  v.  Sample,  39  111.  App.  Wright  (Ohio)  725;  Lucy  v.  Melropoli- 

60.  tan  L.  Ins.  Co.,  (C.  PI.)  31  Ohio  L.  J. 

Indiana.  —  Hays  v.  Blizzard,  30  Ind.  22;  Douglas  i:  Allen,  56  Ohio  St.  156. 

457;  McCuUough  v.  Rice,  59  Ind.  580;  Oregon,  —  Merriman    v.    Mornin,    7 

West  V.  Hayes,  104  Ind.  251;  Carey  v,  Oregon  69;    Forster  v,  Orr,  17  Oregon 

Sheets,  67  Ind.  375.  447. 

Iowa,  —  Rhoadabeck  v,  Blair  Town  Pennsylvania,  —  Mayer  v,  Walter,  64 

Lot,  etc.,  Co.,  62  Iowa  368.  Pa.  St.  286. 

Kansas.  —  Gillespie  v.  Hudson,  11  South  Carolina, — Thomas  v.  De- 
Kan.  163;  Marbourg  v.  Smith,  11  Kan.  Grafitenreid,  2  Nott  &  M.  (S.  Car.)  143; 
554.  Teague  v.  Wilks,  3  McCord  L.  (S.  Car.) 

Kentucky,  —  Chelf  v,  Penn,  2  Mete.  461 ;    Perdu  v,  Connerly,   Rice  L.  (S. 

(Ky.)  463 ;    Wood  v,  Laycock,  3  Mete.  Car.)  48. 

(Ky.)   192;    Spring  v,   Besore,    12    B.  Tennessee,  —  Sloan   v,   McCracken,  7 

Mon.  (Ky.)  551.  Lea  (Tenn.)  626. 

Louisiana.  —  Lawler  v.  Levy,  33  La.  Texas.  —  Tynberg  v.  Cohen,  76  Tex. 

Ann.  220;  Davis  v.  Stuart,  47  La.  Ann.  409;  Von  Koehring  v.  Witte,  (Tex.  Civ. 

378.  App.  1897)  40  S.  W.  Rep.  63. 

Maine.  —  Severance   v.   Judkins,    73  Virginia,  —  Scott  v.  Shelor,  28  Gratt. 

Me.  376:  Garing  v.  Fraser,  76  Me.  37.  (Va.)  891. 

Maryland.  —  Hyde     v,    Greuch,     62  iVashington,  —  Ferguson  v,  Tobey,  I 

Md,  577;    Turner  v.  Walker,  3  Gill  &  Wash.  Ter.  275. 

J.  (Md.)  377;  Clements  v.  McCracken,  West  Virginia,  —  Vinal  r.  Core,   18 

(Md.  1890)  20  Atl.  Rep.  184.  W.  Va.  i. 

Massachusetts,  —  O'Brien    v.    Barry,  Wisconsin.  —  Pratt  v.  Page,  18  Wis. 

106  Mass.  300;    Hamilburgh  v.  Shep-  337,  holding  that  the  rule  is  the  same 

ard,  119  Mass.  30;    Knott  v.  Sargent,  where  the    indictment   complained   of 

125    Mass.   95;     Bacon    v.    Towne,    4  was  found  in  a  sister  state;    King  v, 

Cush.  (Mass.)  217;  Brown  v.  Lakeman,  Johnston,  81  Wis.  578. 

12  Cush.  (Mass.)  482.  United  States,  —  Castro   v,    De  Uri- 

Michigan. — Sutton  v.  Van  Akin,  51  arte,  12  Fed.  Rep.  253;    Thompson  w. 

Mich.  463.  Gatlin,   58  Fed.  Rep.   534;   Mastersoo 
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It  must  also  be  distinctly  alleged  that  such  termination  was  in 

V.  Brown,  72  Fed.  Rep.  139;  Whitten  v.  warrant,  or  demands  sureties    of  the 

Bennett,  86  Fed.  Rep.  405  peace  against  the  plaintiff.     Bump  v. 

Approved  Preoedents  of  Deolarations  and  Betts,  19  Wend.  (N.  Y.)  421;    Steward 

Gomplaints.  —  See  supra^  pp.  427,  428,  v,  Gromett,  7  C.  B.  N.  S.  191,  97  E.  C. 

notes.  L.  191;    Hyde  v.  Greuch,  62  Md.  577; 

Seaeon  for  the  Bole.  — "  It  is  a  rule  Fortman  v.  Rottier,  8  Ohio  St.  548.'* 
doubtless  based  upon  the  impropriety  Whitten  v.  Bennett,  86  Fed.  Rep.  406. 
of  permitting  such  an  action  while  the  (hniseion  of  Averment  Cured  by  Verdiot. 
prosecution  complained  of  was  pro-  — See  infra,  VI.  10.  Defects  Cured  by 
ceeding  to  final  adjudication  in  the  Verdict  or  Judgment, 
proper  court.  It  would  be  unseemly  to  Defective  Beclaration  or  Complaint 
permit  an  action  for  malicious  prose-  Cored  by  Doctrine  of  Express  Aider.  — 
cution  which  might  be  presented  for  Failure  to  allege  that  the  action  or  pro- 
trial  before  the  action  on  which  it  was  ceeding  has  been  terminated  may  be 
based  was  tried,  and  still  more  un-  supplied  by  the  pleadings  of  the  de- 
seemly  to  permit  the  action,  after  the  fendant  if  they  sufficiently  show  that 
proper  court  had  determined  the  par-  fact.  Wall  v.  Toomey,  52  Conn.  35, 
ticular  prosecution  complained  of,  in  where  the  court  said:  "As  to  the 
favor  of  the  party  who  brought  the  omission  to  allege  in  the  complaint 
same.**  Per  Barnard,  J.,  in  Moulton  the  termination  of  the  original  suit,  the 
tf,  Beecher,  i  Abb.  N.  Cas.  (N.  Y.  Su-  defect  is  conceded,  but  is  sought  to  be 
pre  me  Ct.)  233.  To  the  same  effect  avoided  in  two  ways.  In  the  first 
see  Marbourg  v.  Smith,  11  Kan.  554;  place,  the  plaintiff  invokes  the  benefit 
Rothschild  v.  Meyer,  18  111.  App.  284;  of  what  Mr.  Chitty,  in  his  Treatise  on 
O'Brien  v,  Barry,  106  Mass.  300;  Pleading,  calls  *  express  aider; '  that 
Bump  V,  Betts,  19  Wend.  (N.  Y.)  421.  is,  an  omission  to  state  a  material  fact 

An  Averment  that  the  Bait  Was  Tklie  either  in  the  declaration  or  special  plea 

and  Hopeleee,   admitted   by   demurrer,  may  be  supplied  by  the  pleading  of  the 

does  not  help  out  the  omission  of  an  opposite  party.     The  following  cases 

averment  that  the  suit  is  at  an  end.  sustain    and    illustrate  this  doctrine: 

Rothschild  v,  Meyer,  18  111.  App.  284,  Vinal  v.  Richardson,  13  Allen  (Mass.) 

where  the  court  said:     '*  With  some  525:  Slack  v,  Lyon,  9  Pick.  (Mass.)  62; 

previous  acquaintance  with  the  Eng-  Whittemore  v.  Ware,   101   Mass.  352; 

fish  common-law  decisions,  we  are  un-  Erwin  v,  Shaffer,  9  Ohio  St.  43;  White 

able    by  diligent  search  to  find   any  v,  Joy,  13  N.  Y.  83.     At  first  blush  it 

case  in  which,  upon  demurrer,  it  has  may  seem   that  we  apply   under  the 

eveo  been  hinted  or  suggested   that  Practice  Act  a  technical   rule  of  the 

any/Such  words  woul'd  be  regarded  as  common  law  which  the  new  procedure 

an  equivalent  for  the  averment  that  the  repudiates.      But  this  is   not  correct, 

suit  was  at  an  end.     There  are  two  There  is  nothing  technical  or  artificial 

good  reasons  why  that  is  so.     One  is  in  this  doctrine  of  express  aider.     On 

founded  in  a  wise  public  policy,  and  the  contrary,  it  rests  on  principles  of 

the  other  is  that  the  rule  of  practice  justice    peculiarly  appropriate   to  the 

and  pleading  required  an  averment  not  theory  of  the  new  practice.     Erwin  v, 

only  that  the  suit  was  at  an  end,  but  Shaffer,  9  Ohio  St.  43.     The  principle 

how   it   was  disposed   of.      Feazle   v,  upon  which  the  doctrine  rests  is  well 

Simpson,  2  111.  30."  stated  by  Parker,  J.,  in  Slack  v.  Lyon, 

Exoeptioni  to  the  Bnle.  —  '*  There  is  a  9  Pick.  (Mass.)  65,  as  follows:  '  When 

class  of  cases  in  which  a  party  who  has  the   defendant  chooses  to   understand 

been  injured  by  the  use  of  legal  pro-  the  plaintiff's  count  to  contain  all  the 

cess  which  is  neither  void  nor  invalid  facts  essential  to  his  liability,  and  in 

has  a  remedy  by  action  upon  the  case,  his  plea  sets  out  and  answers  those 

sometimes  termed  an'  action  for  abuse  which  have  been  omitted  in  the  count, 

of    process,'    and    which   is    in   effect  so  that  the  parties  go  to  trial  upon  a 

an   action    for   malicious  prosecution,  full  knowledge  of  the  charge,  and  the 

These  are  where  the  process  is  in  an  record  contains   enough    to  show  the 

ex  parte  proceeding,  and  there  can  be  court  that  alt  the  material  facts  were 

no  termination   of  the   proceeding  in  in  issue,  the  defendant  shall  not  tread 

favor  of  the  plaintiff,  as  where  the  de-  back  and  trip  up  the  heels  of  the  plain- 

fendant  maliciously  obtains  a  search  tiff  on  a  defect  which  he  would  seem 
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favor  of  the  plaintiff  in  the  action  for  malicious  prosecution.^ 

(2)  Averment  of  Method  of  Termination.  —  Where  the  plaintiff 
was  acquitted  on  trial  by  a  petit  jury  it   is  sufficient   to  allege 

that  he  was  "  acquitted."  •     But  if  the  prosecution  or  proceeding 
was  terminated  by  some  other  means,  the  declaration  or  com- 

thus  purposely  to  have  omitted  to  no-  Tennessee,  —  Pharis    v.   Lambert,    i 

tice  in  the  outset  of  the  controversy.'  "  Sneed    (Tenn.)    228;     Sloan    v.    Mc- 

That  there  is  ample  authority  for  apply-  Cracken,  7  Lea  (Tenn.)  626. 

ing    the    doctrine    in    code    pleading,  Texas.  —  Forke    v.   Homann.   (Tex. 

see    the    cases  cited  in  article    Com-  Civ.  App.  1896)  39  S.  W.  Rep.  210. 

PLAINTS  AND  PETITIONS,  vol.  4,  p.  6o8.  Vermont,  —  Drew  v.  Potter,    39  Vt. 

And  see  generally  article  Demurrers,  189. 

vol.  6,  pp.  372,  373.  Virginia.  —  Scott  v,  Shelor,  28  Gratt. 

1.  Alabama,  — Cooper  v,  Turrentine,  (Va.)  891;  Womack  v.  Circle,  29  Gratt. 

17  Ala.  14;  Williams  v.  Ivey,37  Ala.  246.  (Va.)  192,  32  Gratt.  (Va.)  324. 
Georgia,  —  Marable    v,     Mayer,    78  United  States.  —  Castro    v,  De  Uri^ 

Ga.  710;    Hyfield  v,  Bass  Furnace  Co.,  arte,   12  Fed.  Rep.  253;  Thompson  v. 

89  Ga.  827.  Gatlin,  58  Fed.   Kep.  534;   Mastersos 

Illinois,  —  Comisky  v,  Breen,  7  111.  v.  Brown,  72  Fed.  Rep.  136;  Stewart  v. 

App.  369;  Reynolds  v,  De  Geer,  13  111.  Sonneborn,   98    U.    S.   187    (reversing 

App.  113.  Sonneborn  v,  Stewart,  2  Woods  (U.  S.) 

Indiana,  —  Steel  v,  Williams,  18  Ind.  599. 

161;  Gorrell  v.  Snow,  31  Ind.  215;  Mc-  England,  —  Arundell     v,     Tr^^ono, 

CuUough  V.  Rice,  59  Ind.  580;  Carey  Yelv.  116. 

V,  Sheets,  67  Ind.  375.  Appeal  Pending.  —  A  petition  which 

Kansas,  —  Marbourg    v.    Smith,    11  discloses  that  an  appeal  from  a  deci- 

Kan.  554.  sion  in  favor  of  the  plaintiff  is  pending 

Kentucky,  —  Spring  v,  Besore,  12  B.  and  undetermined  does  not  show  a  ter- 

Mon.    (Ky.)    551 ;     Chelf    v.   Penn,   2  mination  in  his  favor  within  the  rule. 

Mete.  (Ky.)  463.  Chelf  v,  Penn.  2  Mete.  (Ky.)  463. 

Louisiana,  —  Davis  v,  Stuart,  47  La.  Baocptton  to  Bute — Peace    IVarremt, 

Ann.  378.  —  Where  according  to  statute  a  peace 

Maine, — Severance   v,  Judkins,  73  warrant  is  issued  ^dp/tfr/r,  and  the  de- 

Me.  376;  Garing  v,  Fraser,  76  Me.  37.  fendant  is  at  once  required  to  give  the 

Maryland,  —  Hyde  v.  Greuch,  62  Md.  requisite  security  or  in  default  thereof 

577.  to  be  committed  to  jail  until  the  next 

Massachusetts,  — Bacon  v,  Towne,  4  term  of  court,  at  which  term  he  is-re- 

Cush.  (Mass.)  217.  leased  from  custody  or  the  recogni- 

Missouri,  —  Mooney  v,  Kennett,   19  zance  discharged,  inasmuch  as  the  final 

Mo.  551.  disposition  of  the  case  does  not  involve 

New  Jersey,  a—  Apgar  v,  Woolston,  43  any  judgment  as  to  whether  or  not  the 

N.  J.  L.  57.  peace  warrant  was  wrongfully  issued. 

New  York.  —  Moulton  v,  Beecher,  i  an  action   for    malicious    prosecution 

Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  193;  will  lie  without  an  allegation  that  the 

Gorton  v,  De  Angelis,  6  Wend.  (N.  Y.)  proceeding  terminated  in  the  plaintiff's 

418;  Bump  V.  Betts,  19  Wend.  (N.  Y.)  favor.     Hyde  v,  Greuch,  62  Md.  577, 

422;    Gallagher  v,  Stoddard,  47   Hun  where  the   court  said:     '*  We  do  not 

(N.  Y.)  loi ;    Hall  v,  Fisher,  20  Barb,  see  how  the  proceeding  can  ever  have 

(N.   Y.)    441:    Miller   v,   Milligan,  48  a  termination  in  favor  of  the   party 

Barb.  (N.  Y.)  37;    Hamilton  v,  Davey,  against  whom   the  warrant  is  sworn 

28  N.  Y.  App.  Div.  457.  out." 

Oregon,  —  Forster  v.  Orr,  17  Oregon  Search  IVarremt,  —  Whether  an  aver- 

447.  ment  that  none  of  the  stolen  property 

Pennsylvania,  —  Murson  v.  Austin,  2  was  found  on  the  premises  searched 

Phila.  (Pa.)  116.  is  essential  to  the  maintenance  of  an 

Rhode  Island,  —  Collins  v.  Campbell,  action    for   maliciously    suing   out  a 

18  R.  I.  738,  holding  an  argumentative  search  warrant  was  made  a  query  in 
averment  insufficient.  Carey  v.  Sheets,  67  Ind.  379. 

South  Carolina,  —  Perdu  v.  Connely,  8.  Thomas  v,  De  Graffenreid,  3  Nott 

Rice  L.  (S.  Car.)  48.  &  M.  (S.  Car.)  145. 
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plaint  should  state  particularly  in  what  manner  it  came  to  an 
end.* 

1.  Thomas  v.  De  Graffenreid,  2  Nott  pressed  "    in    their   finding    that   the 

&  M.  (S.  Car.)  145;  Teague  v,  Wilks«  3  prosecution  was  malicious,  was  held  to 

McCord  L.   (S.  Car.)  461 ;    Spring   v,  allege  sufficiently  that  the  prosecution 

Besore,  12  B.  Mon.  (Ky.)  551;    Roths-  had  ended.     Horn  v.  Sims,  92  Ga.  421, 

child  V,  Meyer,  18  111.  App.  284.  rt/t»/ Wood ru£f  v.  Woodruff,  22  Ga.  237. 

"  How  It  Was  Determiiiod  the  plaintiff  A   declaration    was    held    sufficient 

must  show  in  his  declaration  in  order  where  it  averred  a  prosecution  before  a 

that  the  court  may  see  that  it  is  really  justice,  an  examination  before  him  on 

ended."     Cole  v.  Hanks,  3  T.  B.  Mon.  the    charge    preferred,   and    that    the 

(Ky.)  208,  quoted  with  approval  in  Co-  magistrate  in  the  exercise  of  a  rightful 

mi'sky  v.  Breen,  7  111.  App.  374.  jurisdiction  discharged  the  party.-  Long 

Ap]irov«d  Preeedents  of  Beolanitioiis  tad  v,   Rogers,    17    Ala.   546,    where    the 

Complaints.  —  See  supra,  pp.  427,  428,  court  said:     *' This  ends  that  prosecu- 

notes.  tion.     The   party,   if  improperly    dis- 

ATflnnonts  Hold  SoAcient.  —  A  decla-  charged,  may  be  held  to  answer  an 
ration  was  held  sufficient  which  alleged  indictment  for  the  same  offense,  but 
that  "  said  indictment  for  certain  rea-  this  is  matter  which  the  defendant 
sons  was  given  to  the  grand  jury  of  the  should  avail  himself  of,  and  it  is  not 
district  aforesaid,  and  he,  the  said  incumbent  on  the  plaintiff  to  aver  that 
[plaintiff]  was  in  due  manner  and  by  no  indictment  was  ever  found  upon  the 
due  course  of  law  acquitted  of  the  said  charge,  or  proceeding  had  thereon  in 
premises  in  the  said  indictment  charged  any  other  court.'*  See  also  Findley  v, 
opoQ  him,  by  the  grand  jury  aforesaid,  Buchanan,  i  Blackf.  (Ind.)  12,  and  Find- 
by  their  finding '  no  bill,'  and  the  said  lay  v.  Bullock,  i  Blackf.  (Ind.)  467, 
[plaintiff]!  further  saith  that  the  said  both  holding  that  the  suit  may  be  com- 
prosecution  so  as  aforesaid  set  on  foot  menced  after  the  discharge  by  the  jus- 
by  the  said  [defendant]  is  wholly  ended  tice  and  on  the  same  day;  Scholl  v, 
and  determmed,  and  he  the  said  [plain-  Schnebel,  (Brooklyn  City  Ct.)  8  N.  Y. 
tiff]  wholly  discharged  therefrom  as  by  Supp.  855. 

t^e   records  and    proceedings   thereof  in   Moulton  v,  Beecher,   i  Abb.  N. 

remaining     in     the    court    appears."  Cas.  (N.  Y.  Supreme  Ct.)  195,  the  fol- 

Teague     v,  Wilks,  3   McCord   L.   (S.  lowing  averment  was  held  sufficient  on 

Car.)  461.  demurrer:    "  The  district  attorney  in 

In  Holliday  v.  HoUiday,  (Cal.  1898)  and  for  the  county  of  Kings,  after  con- 
53  Pac.  Rep.  43,  the  following  aver-  suiting  with  defendant  and  in  compli- 
ment was  held  sufficient  to  show  that  ance  with  his  request,  but  against  the 
the  proceeding  had  been  finally  deter-  will  and  protest  of  plaintiff,  did,  on 
mined  in  favor  of  the  plaintiff:  "  That  or  about  the  22d  day  of  October,  1875, 
on  the  27th  day  of  August,  1895,  upon  move  the  said  City  Court  of  Brooklyn 
petition  of  plaintiff  for  discharge  upon  that  a  nolle  prosequi  be  entered  as  to 
a  writ  of  habeas  corpus,  which  was  said  indictment,  and  the  prosecution 
dul^  issued  and  returned,  the  said  thereof  against  the  plaintiff,  and  the 
plaintiff  was  discharged  from  custody,  said  Citv  Court  did  then  and  there 
and  the  said  prosecution  is  wholly  grant  said  motion;  and  it  was  there- 
ended  and  determined."  It  was  not  a  upon  adjudged  and  ordered  by  the  said 
▼alid  objection  that  the  averment  court  that  a  nolle  prosequi  should  be 
showed  no  order  of  a  court  or  judge  allowed  and  entered  as  to  said  indict- 
directing  the  plaintiff's  discharge.  ment  and  prosecution  against  plaintiff. 

An  allegation  that  "  on  the  motion  and  the  same  was  allowed  and  entered 

and  request  of  the  defendant  made  in  of  record  in  said  court;  that  the  said 

person,  said  affidavit,  prosecution,  and  indictment,  complaint,  and  prosecution, 

charges    were    dismissed,   and    plain-  and  each  of  them,  is  wholly  ended  and 

tiff  was  not  required   to  go  to    trial  determined  in  favor  of  plaintiff,  in  the 

thereon,"  was  held  to  show  sufficiently  manner  set  forth,"  etc. 

that     the     prosecution     was     ended.  For  a  sufficient  averment  of  the  ter- 

Clegg  V,  Waterbury,  88  Ind.  21.  mination    of    the   prosecution  by  the 

A  declaration  stating  that  the  grand  failure  of  the  grand  jury  to  find  an  in- 
jury had  made  a  return  of  "no  bill  "  dictment  against  the  plaintiff,  and  his 
upon  a  bill  of  indictment,  and  "  ex-  discharge  from  custody  by  the  judge, 
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(3)  Termination  of  Provisional  or  Auxiliary  Remedies.  — Where 
the  proceeding  complained  of  was  auxiliary  to  an  action,  such  as 
an  arrest   of  the  body   on  civil   process   or  an    attachment  of 

property,  it  is  not  necessary  to  aver  that  the  action   itself  has 

been  ended.*     But  it  should  be  alleged  that  the  order  of  arrest, 

and  the  discharge  of  his  sureties  from  complaint  which  aUeges    that  a  cidl 

tBeir  obligation  upon  his  bail  bond,  see  suit  against  the  plaintiff  was  dismissed 

the   declaration    set    forth    in   full   in  and  abandoned  for  want  of  prosecution, 

Hower  v.  Lewton,  18  Fla.  328.  and   thereby  ended,  may  be  regarded 

Averment  Held  IiuniilLeleBt,  —  In  pro-  as  defective  in  not  showing  that  the 

nouncing  a  declaration  bad  the  court  abandonment  was  voluntary,  the  rem- 

said,  in  Ragsdale  v.  Bowles,  16  Ala.  64;  edy  under  the  code  practice  is  a  motion 

*'  That  the  defendant  caused  the  plain-  to  make  the  complaint  more  specific, 

tiff  to  be  released  and  set  at  liberty,  and  if  no  such  motion  is  made  the  de- 

and  abandoned  the  prosecution,  does  feet  is  waived.     Green  v.  Cochran,  43 

not  show  that  the  prosecution  is  ended  Iowa  545.     See  generally  infra,  VI.  9. 

by  the  judgment  of  any  judicial  tribu-  b.  By  Motion  to  Make  More  Specific, 

nal,  or  that  the  defendant  was  dis-  1.  Arrest  on  Civil  Prooen.  e- Hogg  z^. 

charged  after  judicial  Investigation."  Pinckney,  16  S.  Car.  387;    Ingram  v. 

As  to  Pendency  of  Appeal.  —  It  is  suffi-  Root,  51   Hun   (N.  Y.)  238.     But  see 

cient  to  allege  the  rendition  and  entry  Hofvell   v.    Edwards,   8   I  red.   L.   (N. 

of  a  final  judgment  without  alleging  Car.)  516;  Rea  v,  Lewis,  Minor  (Ala.) 

further  that  the  judgment  was  in  full  382;  Barrell  v,  Simonton,  2  Cranch(C. 

force  and  effect,  and  not  vacated,  set  C.)  657. 

aside,  reversed,  or  appealed  from.    "If  Attaehment  of  Property.  —  Tisdale  v. 

the  judgment  has  been  appealed  from,  Kingman,  34  S.  Car.  329;    Tynberg  v. 

or  set  aside,  or  reversed,  or  is  for  any  Cohen,  76  Tex.  409;  Brown  v.  Master, 

reason  no  longer  in  force,  the  allega-  104  Ala.  463;  Donnell  v.  Jones,  13  Ala. 

tion  of  that  fact  comes  more  properly  502;    McLaughlin    v.   Davis,   14  Kan. 

from   the    party    against  whom   it  is  168,  where  the  court  said:    "A  party 

pleaded."     Carter    v.   Paige,  80   Cal.  may  have  a  just  cause  of  action,  but  no 

92.     But  see  Ingram  </.  Root,  51  Hun  right  to  an  attachment;    nor  can  he 

N.  Y.)  243.  justify  a  wrongful   attachment  by  a 

In  Marks  v,  Townsend,  97  N.  Y.  595,  valid   action.      Hence    the    claim    for 

the  court  said:    **  When  a  party  has  a  damages   for   a    wrongful   attachment 

final  judgment    in  his  favor   upon   a  does  not  depend  upon  and  need  not 

trial  the  prosecution  is  so  far  termi-  wait  for  the  termination  of  the  action." 

nated  that  he  may  sue  for  malicious  Exception   to    Rule,  —  Where    under 

prosecution.     If  an   appeal  be    taken  peculiar  circumstances  an  attachment 

from  the  judgment,  that  may  furnish  was  predicated  upon  facts  so  depend- 

a  reason  for  staying  the  trial  of  the  ac-  ent  upon  and  connected  with  the  cause 

tion  for  malicious  prosecution  until  the  of  action   that  whether  the  attachment 

decision  of  the  appeal.     If   the  judg-  was    wrongful    or    not   could   not    be 

ment  should  be  afilrmed,  then  it  could  determined     until     it     was     decided 

not  be  held  that  the  action  was  prema-  whether  there  was  a  cause  of  action,  it 

turely  commenced;  if  it  should  be  re-  was  held  necessary  in  an  action   for 

versed,  the  action  would  then  again  be  malicious  attachment  to  allege  that  the 

pending,  and  that  fact  would  furnish  a  action  had  come  to   an  end  in  favor  of 

defense.     A   party  commencing    such  the  plaintiff.     McCracken  v.  Covington 

an  action,  while  an   appeal   from  the  City    Nat.   Bank,    4   Fed.    Rep.    607, 

decision  in  his  favor  is  pending,  simply  recognizing  the  general  rule  stated  in 
takes    the    risk   of   an    adverse    deci-    the  text.     The  precise  point  is  also  ad- 

sion  upon  the  appeal  and  thus  suffer-  verted  to  in  Brown  v.  Master,  104  Ala. 

ing  defeat  in  the  action."    This  case  464. 

seems  to  overrule  Nebenzahl  v.  Town-  Malidoiis  ITotioe  of  Vu^  Pendens.  —  In 

send,  61  How.  Pr.  (N.  Y.  C.  PI.)  353,  Smith   v.  Smith,  26  Hun    (N*  Y.)  573, 

and  appears  to  have   been   strangely  where  the    proceeding  complained  of 

misunderstood  in  Ingram  v.  Root,  51  was  the  malicious  filing  of  a  notice  of 

Hun  (N.  Y.)  238.  lis  pendens  in    a  suit,    the    complaint 

Motion  to  Make  More  Speeiflo.  —  If  a  alleging  that  the  notice    was    subse- 
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or  the  attachment,  or  other  auxiliary  proceeding  has  been  vacated 
and  terminated  in  the  plaintiff's  favor.* 

(4)  Averments  Nullifying  Effect  of  Conviction,  —  Some  authori- 
ties hold  that  a  conviction  in  a  criminal  case  or  a  judgment  for 
the  plaintiff  in  a  civil  proceeding  is  conclusive  evidence  of  the 
existence  of  probable  cause,  and  others  declare  that  this  is  true 
even  where  there  is  an  acquittal  on  appeal  or  reversal  of  the  judg- 
ment.* But  the  injustice  of  a  universal  application  of  such  a 
rule  has  been  long  recognized.'  And  the  general  rule  now  is 
that  if  the  declaration  or  complaint  shows  a  conviction  of  the 
plaintiff,  yet  if  it  be  averred  that  the  conviction  was  procured  by 
fraud,  perjury,  or  subornation  of  perjury,  or  other  unfair  conduct 

quently    canceled    of    record    on    the  McCracken,   7  Lea  (Tenn.)  626;    Rey- 

application   of  the   defendants,   a  de-  nolds  v.   De    Geer,   13  111.    App.    113; 

murrer  was  sustained  by  the  majority  Tisdale  v.  Kingman,  34  S.  Car.  326. 

of  the  court  because  it  was  not  alleged  See  for  an  exception  to  the  rule  in 

that  the  action  itself  had  terminated,  case  of  ex  parte  order  for  attachment, 

Brady,  J.,  dissented  on  the  ground  that  Bump  v.  Betts,  19  Wend.  (N.  Y.)422; 

it  was  not  necessary  to  await  the  deter-  Fortman  v.  Rottler,  8  Ohio  St.  548. 

mi  nation  of  the  action.  Approved    Preoedents   of  Declarations 

In  Cases  of  Alleged  Malioloiis  I^jtino-  and  Complaints.  —  See  supra,   pp.  427, 

tlons  it  is  not  sufficient  merely  to  allege  428,  notes. 

that  the  injunction  was  dissolved,  but  Sufficiency  of  Averment.  — In  an  ac- 

ii  must  be  alleged  that  the  suit  was  tion  for    a  malicious  attachment  the 

finally  determined  in  favor  of  the  de  declaration  averred    that    the    money 

fendant    therein.     Hall   v.    Fisher,    20  claimed  in  the  attachment  was  paid  to 

Barb.  (N.  Y.)44i;  Wood  v.  Laycock,  3  save  the  property  from  total  ruin.     It 

Mete.  (Ky.)  192.     But  compare  Ander-  was    held    that    the   payment  of    the 

son   V.  Coleman,  56  Cal.   124,  holding  money    having  released  the   property 

that  where  a  temporary  injunction  was  from  the  levy  and  thus  ended  the  suit, 

dissolved  and  a  judgment  subsequently  the  averment  sufficiently  showed  a  ter- 

rendered  for  the  defendant,  and  an  ac-  mination  of  the  proceedings  in  attach- 

tion  was  brought  for  maliciously  suing  ment.     Spaids  v.  Barrett,  57  111.  289. 

out  the  injunction,  the  statute  of  limi-  A   declaration    was    held    sufficient 

tations  began  to  run  from  its  dissolu-  which  averred  that  the  attachment  had 

tion,  one  }\idgc  dissenting-  on  that  point,  been  quashed,  "  as  will  more  fully  ap- 

See  also  Carter  v.  Paige,  80  Cal.  390.  pear  by  reference  to  the  record  and  pro- 

In   Tatum  v.  Morris,  19  Ala.  302,  the  ceedings   now   remaining  in  the  said 

court  was  noncommittal  on  this  ques-  district  court  of  Jefferson  county,  and 

tion.  simply  holding  that  as  there  was  to  which  your  petitioner  prays  leave 

no  averment  either  that  the  injunction  to  refer.*'    Warner  z/.  Bailey,  7  Tex.  517. 

was  dissolved  or  that  the  suit  was  ter-  2.  Herman  v.  Brookerhoof,  8  Watts 

minated   the  declaration  was   bad   on  (Pa.)  240 ;    Clements  r.  Odorless  Exca- 

demurrer.     In  Barthe  z/.  New  Orleans,  vating  Apparatus   Co.,   67    Md.    461; 

42  La.  Ann.  43,  it  was  held  that  a  peti-  Cloon  v.  Gerry,  13  Gray  (Mass.)  201; 

tion    discloses    a  cause  of  action   by  Whitney  t/.  Peckham,  15  Mass.  243 ;  all 

alleging  that  the  plaintiff  in  the  in  June-  of  which  cases  are  cited  to  the  state- 

tion    suit    voluntarily   abandoned    his  ment  in  the  text  in  Nehr  v.  Dobbs,  47 

writ  and  discontinued  his  action.  Neb.  867.     Morrell  v.  Trenton  Mut.  L., 

1.  ArrSit  on  Civil  PfOOesA.  —  Hogg  z/.  etc.,  Ins.  Co.,  10  Cush.  (Mass.)  282, 
Pinckney,  16  S.  Car.  387;  Forster  v.  recognizes  that  there  may  be  some  ex- 
Orr,  17  Oregon  447;  Searil  v.  Mc-  ceptions  to  the  rule.  See  also  the  com- 
Cracken,  16  How.  Pr.  (N.  Y.  Supreme  ment  upon  the  Massachusetts  cases  in 
Ct.)  26?;  Nebenzahl  v.  Towqsend.  61  Crescent  City  Live  Stock  Co.  v.  Butch- 
How.  Pr.  (N.  Y.  C.  PI.)  353;  Ferguson  ers*  Union  Slaughter-House  Co.,  120 
v.  Tobcy,  I  Wash.  Ter.  275.  U.  S.  151. 

▲ttaehmlttt    of  rropertjr.  —  Sloan    v.  3.  Nehr  v.  Dobbs,  47  Neb.  867. 
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on  the  part  of  the  defendant,  the  presumption  of  probable  cause 
is  effectually  rebutted.*  So  where  it  is  alleged  that  the  proof 
disclosed  an  entire  want  of  probable  cause,  but  that  the  court 
mistook  the  law  and  that  on  appeal  the  judgment  was  for  that 
reason  reversed,  the  probative  character  of  the  judgment  of  con- 
viction is  in  like  manner  destroyed.* 

(5)   Variance,  —  Where  the  declaration  or  complaint  does  not 

1.  Nehr  v,  Dobbs,  47  Neb.  863  [citing  the  judgment  or  decree,  and  the  legal 

Olson  V.  Neal,  63  Iowa  214;  Witham  v.  deduction  of  probable  cause,  it  is  in- 

Gowen,   14  Me.  362;    Payson   v,  Cas-  cumbcnt  upon  him  to  make  it  appear 

well,  22  Me.  212;  Richter  v,  Koster,  45  in  his  declaration  that  such  judgment 

Ind.  440;  Adams  v.  Bicknell,  126  Ind.  or  decree  was  unfairly  obtained,  and 

210;    Goodrich  v,   Warner,    21   Conn,  was  the  result  of  acts  of  malice,  fraud, 

432];    Burt  V,  Place,  4  Wend.  (N.  Y.)  and  oppression  on  the  part  of  the  de- 

591.  fendant,    designed    and    having   the 

The  following  cases  also  expressly  effect  to  deprive  him  of  the  opportunity 

or  impliedly   recognize   the    principle  and  necessary  means  to  have  defeated 

stated  in  the  text,  as  well  as  the  neces-  the  suit,  and  obtained  a  judgment  in 

sity  of    alleging    the  sp>ecial  circum-  his  favor." 

stances  of  fraud  in  the  declaration  or  Avermenti   Babutting  Prwnmptton. — 

complaint.     Murphy  v.  Ernst,  46  Neb.  In  Boogher   v.   Hough,   99    Mo.   183, 

i;    Crescent  City   Live  Stock  Co.   v.  though  the  petition  alleged  a  convic- 

Butchers'  Union  Slaughter- House  Co.,  tion  it  also  alleged  that  the  defendant 

120  U.  S.  141;  Knight  v.  International,  fraudulently  and  for  the  purpose  of  de- 

etc,  R.  Co.,  61   Fed.  Rep.  87;  Root  v,  priving  the  plaintiff  of  the  testimony  of 

Rose,   6   N.    Dak.  575 ;    Sloan   v.   Mc-  his  principal  witness  joined  the  latter 

Cracken,  7  Lea  (Tenn.)  627;  Jones  v.  and  the  plaintiff  as  defendants  in  an 

Jenkins,  3  Wash.  17;  Memphis  Gayoso  information.    The  petition  also  set  out 

Gas     Co.    V.     Williamson,    9    Heisk.  the  expected  testimony  of  the  witness, 

(Tenn.)  314;  Palmer  v.  Avery,  41  Barb,  and  was  held  to  state  a  cause  of  action. 

(N.   Y.)  290;    Lawrence  v,  Cleary,  88  In   Burt  v.  Place.  4  Wend.  (N.  Y.) 

Wis.  473;  Gusti  V.  Del  Papa,  19  R.  I.  591,  it  was  held  that  although   there 

338;  Ross  V.  Hixon,  46  Kan.  550.  liad   been  a   conviction   the    evidence 

In   Spring   v,    Besore,    12    B.    Mon.  afforded  by  that  fact  was  rebutted  by 

(Ky.)  555,  the  court  said:     **  The  cor-  proof  that  a  full  defense  had  existed  to 

rect  doctrine  on  the  subject  is,  in  our  the  knowledge  of  the  defendant,  and 

opinion,   that  the  decree  or  judgment  that  he  had  caused  the  plaintiff  to  be 

in  favor  of  the  plaintiff,  althougli  it  be  detained  as  a  prisoner  for  the  purpose 

afterward  reversed,  is,  in  cases  where  of  preventing  him  from  procuring  such 

the  parties  have  appeared,  and  proof  evidence  to  establish  his  defense, 

has  been  heard  on  both  sides,  conclu-  Omission  of  Averment  Cured  by  Ver- 

sive  evidence  of  probable  cause,  unless  diet. —  In  Memphis  Gayoso  Gas  Co.  v. 

other  matters  be   relied  upon  to  im-  Williamson,  9  Heisk.  (Tenn.)  314,  the 

peach   the  judgment  or    decree,    and  declaration  showed  that  there  was  a 

show  that  it  was  obtained  by  fraud;  judgment  against  the  plaintiff  in  the 

and  in  that  case  it  is  indispensable  that  original  suit,  but  that  it  was  reversed 

such  matter  should  be  alleged  in  the  on   appeal.     There    were   some    aver- 

plaintiff's  declaration;  for  unless  it  be  ments  squinting  at  fraud  in  procuring 

done,  as  the  other  facts  which  have  to  the  adverse  judgment,  but  the  court 

be   stated   establish   the   existence    of  said  that  even  if  the  charge  of  fraud 

probable  cause,  the  declaration  is  sui-  could  not  fairly  be  inferred  from  the 

cidal.     The  plaintiff's  declaration  will  language  of  the  averments  the  defect 

itself  always  furnish  evidence  of  prob-  was  cured  by  verdict,  and  was  not  a 

able  cause  when  it  states,  as  it  must  ground  for  arresting  judgment, 

do,   the  proceedingb  that  have   taken  8.  Nehr  v.  Dobbs,  47  Neb.  871,  where 

place  in  the  suit  alleged  to  be  mali-  the  substance  of  the  allegation  in  the 

cious,  and   shows  that  a  judgment  or  complaint  is  set  forth.     See  also  the 

decree  has  been  rendered  against  the  precedent  of  a  declaration  in  Womack 

plaintiffs     To  counteract  the  effect  of  t/.  Circle,  29  Gratt.  (Va.)  194. 
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profess  to  recite  the  record,  but  merely  alleges  the  facts,  only  the 
material  and  substantive  part  of  the  allegation  need  be  proved.* 

1.  Immaterial  Variancee.  —  Thus,  in  offense  whatever,  and  then  and  there 
Mo  wry  v.  Miller,  3  Leigh  (Va.)  561,  the  caused  the  said  plaintiff  to  be  dis- 
day  of  the  plaintiff's  acquittal  was  laid  charged  out  of  custody,  fully  acquitted 
under  a  scilicet,  and  it  was  held  that  a  and  discharged  of  the  said  supposed 
variance  between  the  day  alleged  and  offense."  It  was  held  that  the  declara- 
the  day  stated  in  the  record  produced  tion  was  supported  by  proof  that  the 
to  prove  the  acquittal  was  immaterial,  grand  jury  ignored  the  bill,  although 
The  court  said:  "  Now  the  material  it  was  not  technically  an  acquittal, 
and  substantive  part  of  the  allegation  Gilbert  v,  Emmons,  42  111.  143. 
was  that  the  acquittal  was  before  action  Where  a  complaint  averred  that  the 
brought.  The  date  was  immaterial,  defendant  was  discharged  or  acquitted 
The  case  of  Pope  v.  Foster,  4  T.  R.  it  was  held  unnecessary  to  prove  that 
590,  which  was  cited  as  in  point,  has  he  was  discharged  on  a  hearing,  but 
been  overruled  by  the  case  of  Purcell  that  proof  of  a  discharge  without  a 
V.  Macnamara,  9  East  157.  In  this  trial,  by  a  withdrawal  or  abandonment 
latter  case  the  action  was  for  a  mali-  of  the  prosecution  not  made  at  the  re» 
clous  prosecution ;  the  plaintiff  alleged  quest  of  the  plaintiff  or  by  arrange- 
in  his  declaration  an  acquittal  on  a  ment  with  him,  was  sufficient.  Browi» 
particular  day,  but  without  a  prout  v.  Randall,  36  Conn.  56. 
paUt  per  recordum ;  the  record  when  Material  Varianeet.  —  Where  the  dec- 
produced  proved  a  different  day;  but  laration  set  out  an  information,  arrest^ 
It  was  held  that  the  precise  day  was  and  the  entering  into  recognizance*, 
not  material,  the  substance  of  the  alle-  and  then  averred  that  the  plaintiff  was* 
gation  being  that  the  acquittal  was  be-  "  afterwards  therefrom  [from  her 
fore  action  brought.  This  case  has  recognizance]  freely  and  fully  dis- 
been  since  approved  in  Phillips  v.  charged,  and  that  the  prosecution  wa» 
Shaw,  4  B.  &  Aid.  435,  6  E.  C  .L.  549."  wholly  ended  and  determined,**  it  was< 
See  also  Richards  v.  Foulks,  3  Ohio  66.  held  that  evidence  of  a  true  bill  found 
In  Purcell  v.  Macnamara.  9  East  157,  and  an  acquittal  before  a  petit  jury 
above  cited.  Lord  Ellenborough  said:  was  such  a  material  variance  as  to  en- 
'*  If  it  [the  declaration]  had  gone  6n  to  title  the  defendant  to  a  nonsuit.  Law- 
state  that  the  acquittal  was  9n  a  cer-  v.  Franks,  Cheves  L.  (S.  Car.)  9,  citing- 
tain  day  as  appears  by  the  record,  that  Morgan  v.  Hughes,  2  T.  R.  225. 
might  have  been  considered  asdescrip-  An  averment  that  the  plaintiff  "  had 
tive  of  the  record,  and  then  the  vari-  been  discharged  out  of  custody  fully 
ance  would  have  been  fatal."  acquitted  and  discharged  of  the  said 

A  declaration  alleged  that  the  plain-  felony  "  is  not  sustained  by  proof  that 
tiff  was  adjudged  not  guilty  by  the  the  plaintiff  was  discharged  on  a  return- 
verdict  of  a  jury  in  a  justice's  court,  of  ignoramus  by  the  grand  jury  on 
they  having  heard  and  considered  the  the  indictment.  Hester  v.  Hagood,  3 
evidence  against  him,  and  that  he  was  Hill  L.  (S.  Car.)  195,  holding  that 
discharged  out  of  custody  fully  ac-  "  '  acquitted  *  is  technically  used  to 
quitted  of  the  offense.  It  was  held  express  an  acquittal  on  a  trial  before 
that  the  material  averment  of  his  ac-  the  petit  jury,"  and  riA'«^as  precisely 
quittal  and  discharge  was  sustained  in  point  Thomas  v,  De  Graff enreid,  2 
by  a  record  showing  that  he  objected  Nott  &  M.  (S.  Car.)  143.  But  where 
to  the  jurisdiction  of  the  justice,  that  the  manner  of  acquittal  is  set  out  in 
such  objection  was  sustained,  that  the  such  a  way  as  to  show  that  the  word 
jury  thereupon  rendered  a  verdict  of  "  acquitted  "  was  not  intended  to  be 
not  guilty,  and  that  the  justice  then  used  in  its  technical  sense  it  will  be 
discharged  him.  Peterson  v.  Toner,  taken  with  such  qualifications, 
%o  Mich.  350.  Teague    v,   Wilks,   3    McCord   L.   (S, 

A  declaration  alleged  that  the  grand  Car.)  461. 

jury  "adjudged  and  determined  that  Deolaration  Construed  at  an  Entirety. — 

the  said  plaintiff  was  not  guilty  of  the  Where  the  declaration  averred  that  the 

said  supposed  offense,  and  refused  and  plaintiff  had  been  "  acquitted  and  dfs- 

did  not  find  or  present  a  bill  of  indict-  charged,"   but   showed   such    further 

ment  against  the  said  plaintiff  for  the  facts  as  indicated  that  there  had  been 

said    supposed    offense,    or    for    any  a  discontinuance  and  not  a  trial  and. 
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But  if  the  record  is  referred  to  in  such  a  manner  that  the  allega- 
tion becomes  a  matter  of  description,  any  discrepancy  between 
the  record  offered  io  evidence  and  that  described  in  the  declara- 
tion will  constitute  a  material  variance.* 

b.  In  Actions  for  Malicious  Abuse  of  Process.  —  When 

an  action  is  for  the  malicious  abuse  of  legal  process  in  order  to 
compel  a  party  to  do  a  collateral  thing  or  to  accomplish  an 
ulterior  purpose,*  it  is  not  necessary  to  allege  that  the  process 
improperly  employed  is  at  an  end.' 

7.  As  to  Damages.  —  The  General  Bnle  governing  all  actions  for 
damages,  that  such  as  are  denominated  general  damages  ^  need 
not  be  specially  pleaded,*  but  that  special  damages  must  be 
specially  alleged,*  applies  with  full  force  in  actions  for  malicious 
prosecution.^ 

OeneralDamagee. —  An  averment  of  arrest,  imprisonment,  and  trial 
on  a  criminal  charge  authorizes  a  recovery  for  all  the  injury  to 
reputation,  feelings,  health,  mind,  and  person,  caused  by  the 
.arrest.® 

acquittal,  it  was  held  no  variance  to  arrest,  and  the  loss  of  income  on  this 

prove  such    di^ontinuance.     Stanton  account,  are  special  damages  and  must 

IV.  Hart,  27  Mich.  539.  be  specially  alleged  in  order  to  sustain 
1.  McNamee  v.  Minke,  49  Md.  122.  a  recovery  therefor.     Home  v.  Sulli- 

8.  What  Constitatei  Halioleai  Abue  of  van,  83  III.  31;  Slater  v.  Kimbro.  91 
Trooees.  —  See  supra^  p.  432,  note  3.  Ga.  217. 

8.  Sneeden   v.   Harris,   109  N.  Car.  Approved  Preoedenti of  Decleratieiii  tad 

349,  where  the  complaint  is  set  forth  in  OompilaiiitB.  —  See  supra^   pp.  427,  428, 

full;    Page   v.   Gushing.   38   Me.   527;  notes. 

Dishaw  v.  Wadleigh,  15   N.   Y.  App.  **The    Giroanisteiioet    Whldi    Herely 

Div.  205;  Bebinger  v.  Sweet,  z  Abb.  N.  Tend  to  Aggravate  the  ordinary  damages 

Cas.  (N.  Y.  Supreme  Ct.)  263;  I^ckhart  which     necessarily    result    from    the 

V.  Bear,  117  N.  Car.  298;  Fortman  alleged  wrong  should  not  be  pleaded." 
V.  Rottier,  8  Ohio  St.  551;  Mayer  r.  Jackson  v.  Bell,  5  S.  Dak.  257;  SoHs  :. 
Walter,  64  Pa.  St.  233;  Lauzon  v.  Manning,  37  How.  Pr.  (N.  Y.  C.  PI.)  13. 
Charroux,  18  R.  I.  467;  Grainger  Bamagei  AMigned  to  Partiealar  Ooont 
V.  Hill,  4  Bing.  N.  Cas.  212,  33  E.  C.  L.  in  InformatioB.  —  Where  the  prosecution 
328.  SeealsoSt.  Johnsbury,etc.,  R.Co.  consisted  of  an  information  containing 
V,  Hunt,  55  Vt.  570;  King  V.Johnston,  several  counts,  on  some  of  which  the 
81  Wis.  578;  and  the  precedent  of  a  dec-  plaintiff  was  acquitted,  his  conviction 
laration  in  Antclifif  v.  June,  81  Mich,  on  other  counts  does  not  debar  him 
487.  from  maintaining  an  action,  but  unless 

4.  See     generally    Am.     and     Eng.  the  complaint   distinctly  shows  what 

Encyc.  of  Law  (2d  ed.),  title  Damages^  damages  arose  from  the  prosecution  of 

vol.  8,  pp.  537,  542  et  seq.y  598  et  seq.  the  counts  not  sustained,  the  plaintiff 

6.  See  article  Damages,  vol.  5,  p.  717.  will  be  entitled  to  only  nominal  dam- 

6.  See  article  Damages,  vol.  5,  p.  719.  ages.     Boogher  v.  Bryant,  9  Mo.  App. 

7.  Thompson  v.  Lumley,  7  Daly  (N.  592. 

Y.)77;  Donnell  v.  Jones,  13  Ala.  509;  8.  Per  Colerick,   C,    in    Lytton   v. 

Stanfield   v,    Phillips,    78    Pa.   St.   73;  Baird,    95    Ind.    358    \dHng  Sheldon 

Oldfather  v.   Zent,    14   Ind.   App.  89;  v.  Carpenter,  4  N.  Y.  579];   Shatto  v, 

Zantzinger    v,  Weightman,  2  Cranch  Crocker,  87  Cal.  629,  where  the  court 

C  C.)478;  Lawrence  V.  Hagerman,  56  said:      "Bodily    pain    and    sufferinfj^ 

111.   68.  .See   also  Smith  v.  Davis,   3  come  under  the  bead  of  general  dam- 

Hont.    109;    Baldwin    v.    Western   R.  ages  because  they  result  naturally  and 

Corp.  4  Gray  (Mass.)  336.  directly  from  bodily  harm,  aii^  injuries 

Damages  claimed   as  arising    from  to  the  feelings  flow  as  naturally  and  as 

|»laintiff's  boarders    leaving  after   the  directly  from  treatment  like  that  com- 
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I.  —  But  counsel  fees  and  expenses  incurred  by  the 
plaintiff  in  preparing  his  defense  constitute  special  damage  and 
cannot  be  recovered  unless  specially  averred ;  *  and  where  the 
averment  of  damage  is  confined  to  expenses  thus  incurred 
the  jury  cannot  award  damages  for  other  expenses  and  bosses 
sustained  by  reason  of  the  prosecution.*  Nor  can  a  plaintiff 
recover  under  a  general  averment  for  the  loss  of  a  special  con- 
tract which  he  was  compelled  to  surrender  on  account  of  a 
criminal  prosecution,*  or,  it  seems,  for  impairment  of  business 
credit.*  Under  a  general  averment  of  loss  of  reputation  and 
credit  as  merchants  by  reason  of  a  malicious  attachment  of  prop- 
erty or  arrest  on  civil  process,  recovery  may  be  had  for  the 
general  loss  of  credit  and  mercantile  character,  but  not  for  any 
particular  damage  resulting  therefrom  such  as  the  withdrawal  of 
particular  customers,*  or  embarrassments  resulting  from  the 
failure  of  pending  arrangements  with  other  creditors  for  exten- 
sion of  time.* 

AYtTBAiitt  AUSMtod  bj  Joiiid«r  or  BertnaM  of  PUintiib.  —  Where  several 
join  as  plaintiffs  the  averment  of  damages  should  be  confined  to 
those  jointly  incurred.^     Conversely,  where  a  cause  of  action  is- 

plained  of  herein.'*     See  also  Davis  v,  tain,  but  not  by  demurrer.    Schoonover 

Seeley.    91    Iowa   583;    Finley   v,   St.  v.   Reed,  66  Ind.   598.     See  generally 

Louis  Refrigerator,  etc.,  Co.,  99  Mo.  article   Definiteness  and   Certainty 

559;    Wheeler  v.   Hanson,   161   Mass.  in  Pleadings,  vol.  6,  p.  276. 

370.  8.  Lyiton  v,  Baird,  95  Ind.  349. 

Co&tnk  as  to  injury  to  health,  unless  .8.  Oldfather  v,  Zent,  14  Ind.  App.  89* 

specially  alleged.     Stanfield  z/.  Phillips,  4.  Fine  v,   Navarre,    104  Mich.   93, 

78  Pa.  St.  77;  Atchison,  etc.,  R.  Co.  v,  where  the  court  said:     "  It  does  not 

Rice,  36  Kan.  593.     See  also  Oldfather  necessarily  and  inevitably  follow  arrest 

v»  Zent,  14  Ind.  App.  89.  upon  a  criminal  charge,  and  perhaps 

1.  Thompson  v,  Lumley,  7  Daly  (N.  cannot  be  presumed  to  do  so.'* 

Y.)  74.  5.  Donnell  v,   Jones,    13    Ala.    490, 

Xalidou      Civil     Prooeedinff. -— The  See  also  Goldsmith  </.  Picard,  27  Ala. 

same  rule  applies  in  respect  of  counsel  142.     Compare   Lane    v,   Williams,   37 

fees   and    expenses    in    resisting    the  Hun  (N.  Y.)  388. 

prosecution    of    a    civil    proceeding.  6.  Stanfield  v.  Phillips,  78  Pa.  St.  75. 

Slater  v.  Kimbro,  91  Ga.  217.  7.  Barratt  v,  Collins,  10  Moo.  446,  17 

Waiver  of   Ol^aetion  to  Baoovery  on  E.   C.    L.    148,   where    two    plaintiffs 

Qsnoral    Averment.  —  In     Wheeler    v,  joined   in   the   action  and  alleged  by 

Hanson,  161  Mass.  370,  where  a  judg-  way  of  special  damage  the  false  im- 

ment  was  sustained  under  a  general  prisonment  of  both,  as  well  as  the  ex> 

averment,  the  court  said:    "  The  evi-  penses  jointly  incurred  by  them,  and 

dence  as  to  what  the  plaintiff  paid  the  although    the    verdict  in  their    favor 

sureties  to  go  upon  his  bond,  and  what  confined  the  damages  to  the  joint  ex* 

he  paid  for  counsel  fees,  was  properly  penses,  judgment  on  the  verdict  was 

admitted.     If  it  was  objected  to  on  the  arrested  but    an    amendment  of    the 

ground  that  there   was  no  allegation  postea  was  allowed  to  conform  to  the- 

of  special  damage  in  the  declaration,  verdict.     See  also  Donnell  v,  Jones,  15 

that  objection  should  have  been  called  Ala.  491. 

to  the  attention  of  the  court  at  the  trial.  For  Approved  Praoodonts  of  a  common- 

and  was  not.**  law   declaration   and   of  a  code  com- 

7ailnre  to  State  the  Amount  of  counsel  plaint  where     several     plaintiffs    are 

fees  and  expenses  alleged  as  damages  joined,  see  Pechell  v.  Watson,  8  M.  ^ 

may  be  reached  in   code   practice  by  W.  691;  Swales  z'.  Grubbs,  6  Ind.  App.. 

motion  to  make  more  definite  and  cer-  478. 
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joint  and  several,  and  a  separate  action  is  brought,  the  several 
injury  alone  should  be  alleged.^ 

Claim  of  Sxempluj  DamagM.  —  In  order  to  recover  exemplary  dam- 
ages it  is  not  necessary  to  claim  them  in  the  declaration  or  com> 
plaint.'    The  charge  of  malice  warrants  their  recovery.* 

In  Aotioni  for  Xalloioiu  CiTil  Suits.  —  In  many  jurisdictions  an  action 
will  not  lie  for  the  malicious  prosecution  of  a  civil  suit  unless  the 
party  sued  has  been  subjected  to  a  special  grievance,  as  by  an 
interference  with  his  person  or  property,  or  by  other  proceedings 
which  cause  damage,  superadded  to  the  ordinary  costs  or  expenses 
of  a  defense.'  Where  that  doctrine  obtains,  the  declaration  or 
complaint  must  allege  the  special  grievance.*  But  a  defective  or 
imperfect  averment  of  special  damage,  as  contradistinguished 
from  an  entire  omission  thereof,  may  be  cured  by  verdict.* 

XoooTory  Limited  by  Ad  Damnum.  —  The  plaintiff  cannot  regu- 
larly recover  more  damages  than  he  lays  in  his  declaration  or 
complaint.* 

8.  AmendmeiLti.  —  Amendments  of  the  pleadings  in  actions  for 
malicious  prosecution  are  liberally  allowed  in  accordance  with 
the  modern  practice  in  respect  of  amendments  in  general.'^    A 

1.  Cleveland  Coal  Co.  v.  Sloan,  90  App.  566;    Bitz  v.  Meyer,  40  N.  J.  L. 

Ky.  311.     See  also  Barratt  v.  Collins,  252;  Smith  v.  Adams,  27  Tex.  28;  EUc- 

10  Moo.  446,  17  £.  C.  L.  148.  ington  v.  Deacon,  2  N.  J.  L.  148;  Des-  ' 

8.  Davis    V.    See  ley,    91    Iowa    583  preaux    ».    Smock,   3   N.    J.    L.    313; 

[citing  Gustafson   v.   Wind,    62    Iowa  Courier  v.  Wood,  3  N.  J.  L.  200:  Allgor 

284];  Moehring  v.  Hall,  66  Tex.  240.  v.  Still  well,  6  N.  J.  L.  166;    Pangbum 

The  Better  Praotioe.  —  In  Moehring  v.  v.  Bull,  i  Wend.  (N.  Y.)  345 ;  BarUett  w. 

Hall,  66  Tex.  240,  the  petition  averred  Christhilf,  69   Md.  219;   McNamee  v. 

damage  in  a  sum  stated.     "  There  was  Minke,  49  Md.  122;  Cotterell  v,  Jones, 

no  prayer  for   actual,   exemplary,   or  7  Eng.  L.  &  Eq.  475.     See  also  Dreyfus 

punitory  damages."     The  court  said:  v,  Aul,  29  Neb.  191;  Willard  v.  Holmes,  ' 

"  The  better  practice  is  to  separate  the  142  N.  Y.  492;  and  for  analogous  cases, 

actual  from  the  vindictive  damages  in  Griffin  v.  Farwell,  20  Vt.   151,  where 

the  petition  [see  article  Damages,  vol.  the  declaration  is  given  in  full;  Mann 

5,  pp.  723,  725],  as  well  as  in  the  ver-  v.    Holbrook,    20  Vt.    523,   overruUng- 

diet;  but  if  this  is  not  done,  the  former  Stevens  v.  Wilkins,  8  Vt.  231. 

is  good  as  a  basis  for  a  verdict,  and  the  In  the  following  cases  the  averments 

informality  of    the    latter    cannot  be  of  special  damage  were  held  sufficient 

taken  advantage  of  for  the  first  time  to  show  a  cause  of  action:     Payne  v. 

on  appeal.     The  averments  of  the  peti-  Donegan,  9  111.  App.  566;  Pangburo  v. 

tion  set  forth  facts  sufficient  to  author-  Bull,  i  Wend.  (N   Y.)  345,  where  the 

ize    a    finding    of    both    actual    and  substance  of  the  declaration  is  set  out; 

vindictive  damages.     If  the  defendant  Closson  v.  Staples,  43  Vt.  209. 

wished  the  amount  of  each  separately  Approved  Praoedmits  of  Deolaratloot  aad 

stated,  he  should  have  proceeded   by  Oomplaints.  —  See  supra,  pp.  427,  428, 

special  demurrer."  notes. 

8.  See  Am.  and  Eng.  Encyc.  of  Law,  6.  Closson  v.  Staples,  42  Vl  209. 

title  Malicious  Prosecution ;  Masterson  6.  Dougherty    v.    Dorsey,    4    Bibb 

a/.  Brown,  72  Fed.  Rep.  136;    Kolka  v.  (Ky.)  207.     See  generally  article  Dak- 

Jones,  6  N.  Dak.  461,  where  Chief  Jus-  ages,  vol.  5,  p.  712. 

cice  Corliss  has  marshaled  the  Ameri-  7.  See  generally  article  Amendments, 

can    decisions    for    and    against    the  vol.  i,  pp.  458,  516. 

doctrine.  Amendnittnts    of  Deolaration  or   Oom- 

4.  Mitchell  v.  Southwestern   R.  Co.,  plaint  Allowed. —  By  inserting  allega- 

75  Ga.  398;    Payne  v.  Donegan,  9  111.  tion  showing  the  participation  of  the 
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party  should  not  be  allowed  to  amend  by  substituting  an  entirely 
new  cause  of  action,^  and  leave  to  amend  may  properly  be 
refused  where  the  proposed  amendment  if  made  would  still  leave 
the  pleading  fatally  defective.* 

defendant  in  the  acts  complained  of.  is  caused.     Payne  v.  Donegan,  9  111. 

Marshall  v,  Betner,  17  Ala.  832.  App.  566. 

Amendment  on  the  trial  to  avoid  an  To  cure  defective  description  of  the 

objection  on  the  ground  of  variance,  proceedings.     Usher  v.  Skidmore,   28 

Stanton  t>.  Hart,  27   Mich.   539.     See  Tex.  616. 

also  article  Amendments,  vol.  i,  p.  577.  By    making    averments    of    special 

By  inserting  averments  essential  to  damage   more    specific.      Shannon    v, 

show  a  legal  termination  in  favor  of  Jones,  76  Tex.  141. 

the  plaintiff.     Sutton  v.  Van  Akin,  51  By  inserting,  after  verdict,  a  specifi- 

Mich.  463;     Searll  v,  McCracken,    16  cation  of  the  sum  in  which  he  claimed 

How.  Pr.    (N.  Y.   Supreme  Ct.)  262;  to    have    been    damaged.     Brobst    v. 

Thomason  v.  De  Mott.  18  How.  Pr.  (N.  Ruff,  100  Pa.  Sl  91.     See  also  article 

Y.  Super.  Ct.)  529,  after  demurrer  sus>  Amendments,  vol.  i,  pp.  586,  588. 

tained.  Reversal  and  Remand  with  Leave  to 

To  avoid  a  variance  as  to  the  method  Amend  Complaint.  —  Marshall   v,  Bet- 

of    termination    of     the    prosecution,  ner,    17   Ala.   832;    Stone    v.   Swift,   4 

Hester  v,  Hagood,  3  Hill  L.  (S.  Car.)  Pick.  (Mass.)  389;  Cousins  v.  Swords, 

195.    See  article  Amendments,  vol.  i,  14  N.   Y.   App.   Div.   338;    Evans    v. 

p.  577.     But  not  allowed  under  such  Thompson,    12    Heisk.    (Tenn.)    538; 

circumstances   after  nonsuit  granted.  Payne  v.  Donegan,  9   111.   App.    571; 

Law  V,  Franks,  Cheves  L.  (S.  Car.)  o.  Tavenner  v.  Morehead,  41  W.  Va.  116, 

Amendment  of  writ  and  declaration  See  article  Amendments,  vol.  i,  p.  617. 

in  the  form  of  trespass  on  the  case  for  Amendment  of  Answer  Allowed.  —  By 

false  imprisonment    by   declaring    in  inserting  allegation  of  facts  constitut- 

trespass    on    the    case    for   malicious  ing  probable  cause  as  a  matter  of  law. 

prosecution,  after  demurrer  sustained.  Radde  v.  Ruckgaber,  3  Duer  (N.  Y.) 

Hobbs  Vk  Ray,  18  R.  I.  84.  684. 

1^'^  inserting  averment  of  probable  By  inserting  averments  so  as  to  put 

cause,  Evans  v,  Thompson,  12  Heisk.  more  directly  in  issue  the  allegations 

(Tenn.)  534;   Cousins  v.  Swords,  14  N.  of  the  complaint.     Hershey  v.  O'Neill, 

Y.  App.  Div.  338;    Given  v.  Webb,  7  36  Fed.  Rep.  168. 

Robl.  (N.  Y.)  65,  after  demurrer  sus-  1.  Baumgartner    v.    Hoeft,    64    111. 

tained.     But  leave  to  amend  is  ineffec-  App.  449;    Foster  v.  Napier,   73  Ala. 

tual  unless  the  party  actually  amends.  602.     See    generally    article    Amend- 

Lohrfink  v.   Still,   10    Md.   530.    And  ments,  vol.  i,  p.  547  ^/j^^.;  and  to  the 

such  amendment  will  not  be  allowed  point    that    an    action  for    malicious 

in  order  to  conform  to  the  proof  where  prosecution  cannot  be  changed  to  an 

the  evidence  of  probable  cause  is  un-  action  for  false  imprisonment  or  vice 

satisfactory.     Palmer  v.  Palmer,  8  N.  versa^   see    the   conflicting  authorities 

Y.  App.  Div.  331.    See  article  Amend-  cited  in  article  Amendments,  vol.  i,  p. 

MENTS,  vol.  I,  578  et  seq,  570,  and  Sturdevant  v.  Gains,   5  Ala. 

By*  striking  out  one  of  several  plain-  435;  Atchison,  etc.,  R.  Co.  v.  Rice,  36 

tiffs  on  new  trial  after  reversal  and  re-  Kan.  593. 

mand.  McLeod  v.  McLeod,  75  Ala.  It  is  "  exceedingly  doubtful  *' 
4^3*  73  Ala.  45.  See  article  Amend-  whether  a  declaration  for  malicious 
MENTS,  vol.  I,  p.  543.  prosecution  can  be  amended  by  insert- 
Amendment  pending  a  plea  in  abate-  ing  a  count  for  malicious  abuse  of  pro- 
ment  and  to  avoid  the  objection  raised  cess.  McDaniel  v,  Nelms,  96  Ga.  366. 
by  the  plea.  Foster  v.  Napier,  73  Ala.  See,  however,  Baldwin  v.  Weed,  17 
595.  See  article  Amendments,  vol.  i.  Wend.  (N.  Y.)  224. 
p.  591.  2.  Hy field  v.  Bass  Furnace  Co.,  89 

Amendment  by  alleging  more  par-  Ga.  827;    Murson  v.  Austin,  2  Phila. 

ticularly    a  special  grievance    arising  (Pa.)  116,  where  the  declaration  showed 

from  the  malicious  prosecution  of  civil  that  the  suit  terminated  by  a  compro- 

suits,    where    such    suits    are    not    a  mise,  and  it  was  held  that  an  amend- 

ground  of  action  unless  special  damage  ment  alleging  a' termination  in  favor 

455  Volume  XIII. 


ATtrmenU  of            MALICIOUS  PROSECUTION.  the  Gompluat 

9.  Objections  for  Omission,  Insofldenoy,  or  Indeflnitenesi  of 
Averments  —  a.  By  Demurrer.  —  Objection  for  insufficiency 
or  omission  of  essential  averments,  such  as  the  averment  of 
malice,*  want  of  probable  cause,*  instigation  by  the  defend- 
ant,' termination  in  favor  of  the  plaintiff,*  description  of  the 

of  the  plaintiff  would  be  useless.     Mc-  South  Carolina.  —  Hogg  v.  Pinckney, 

Cracken  v.  Covington  City  Nat.  Bank,  i6  S.  Car.  387,  demurrer  ore  ienus. 

4  Fed.  Rep.  602,  a  case  similar  to  the  Tennessee.  —  Turner    v.   Turner,   85 

one  last  above  cited.      See  generally  Tenn.  387. 

article  Amendments,  vol.  i,  p.  523.  IVest    Virginia.  —  Burkhart  v.  Jen- 

1.  Burkhart  v.  Jennings,  2  W.  Va.  nings,  2  W.  va.  242. 

242;    Iron  Mountain  Bank  v.  Mercan-  United     States.  —  Breckenridge     v. 

tile  Bank,  4  Mo.  App.  505;    Seeger  v.  Auld,  4  Cranch  (C.  C.)  731. 

Pfeifer,  35  Ind.  13.  8.  Maskell  v.  Barker,  99  Cal.  642,  a 

2.  Connecticut,  —  Wall  v,  Toomey,  52  demurrer  for  want  of  sufficient  facts 
Conn.  40.  to  constitute  a  cause  of  action. 

Georgia.  —  Marable  v.  Mayer,  78  Ga.  4.  Alabama.  —  Rea  v,  Lewis,  Minor 

710.  (Ala.)  382. 

Indiana.  —  Zeigler  v.  Powell,  54  Ind.  Connecticut.  —  Wall    v.   Toomey,    52 

175;  Seeger  v.  Pfeifer,  35  Ind.  13.  Conn.  39. 

Kentucky.  —  Cox    v.   Taylor,    10    B.  Georgia.  —  Marable  v.  Mayer,  78  Ga. 

Men.  (Ky.)  17;  Chelf  z/.  Penn,  2  Mete.  710;   McDaniel  v.  Nelms,  06  Ga.  366; 

(Ky.)463;  Duncan  v.  Griswold,  92  Ky.  Hyfield  v.  Bass  Furnace  Co.,  89  Ga. 

546;    Robinson  v.  Morgan,  (Ky.    1807)  827. 

38   S.   W.    Rep.   868,   a  demurrer  for  Illinois.  —  Rothschild   v.   Meyer.   18 

want  of  sufficient  facts.  111.  App.  284. 

Maine.  —  Gibson   v,   Waterhouse,   4  Indiana,  —  Gorrell  v.  Snow,  31  Ind. 

Me.  226.  215;  Steel  v.  Williams,  18  Ind.  161. 

Maryland.  —  Lohrfink     v.    Still,     10  loiva.  —  Rhoadabeck  v.  Blair  Town 

Md.  530.  Lot,  etc.,  Co.,  62  Iowa  368. 

Massachusetts. — Johnson     v.    Reed,  Kentucky.  —  Chelf  r.   Penn,  *2  Mete. 

136  Mass.  '421,  where  the  ground  as-  (Ky.)  463. 

signed  for  demurrer  was  that  the  com-  Louisiana.  —  Lawler  v.  Levy,  33  La. 

plaint  did  not  state  any  legal  cause  of  Ann.  220. 

action,  and    the    court  said   that   the  Maine.  —  Severance  v.  Judkins,   73 

ground  **  could  not  well  be  more  spe-  Me.  376;  Garing  v.  Fraser,  76  Me.  37. 

cifically  assigned,"  as  there  was  an  en-  Ma ryland.  —  Clements      v.    Mc- 

tire  omission  of  the  necessary  aver-  Cracken,  (Md^  1890)  20  Atl.  Rep.  184. 

ments;    Dennehey  v.   Woodsum,    zoo  Massachusetts.  —  Brown  v.  Lakeman, 

Mass.  195.                                              ^  12  Cush.  (Mass.)  482. 

Missouri.  —  Keber      v.      Mercantile  Michigan.  —  Sutton  v.  Van  Akin,  51 

Bank,  4  Mo.  App.  195;  Iron  Mountain  Mich.  463. 

Bank  v.  Mercantile  Bank,  4  Mo.  App.  New   York.  —  Searll  v.  McCracken, 

505.  16  How.  Pr.  (N.  Y.  Supreme  Cl)  262; 

Nevada.  —  Levey  v.  Fargo,    i   Nev.  Thomason  v.  De  Mott,  18  How.  Pr.  (N. 

415.  Y.  Super.  Ct.)  529;  Ingram  v.  Root,  51 

New  Hampshire.  —  Davis  v.  Clough,  Hun  (N.  Y.)  238,  and  Smith  v.  Smith, 

8  N.  H.  isi'  36  Hun(N.  Y.)  573,  demurrers  for  want 

New  York.  —  Cousins  v.  Swords,  14  of  sufficient  facts. 

N.  Y.  App.  Div.  338;  Van  DeWiele  v.  Pennsylvania.  —  Murson  v.  Austin,  2 

Callanan,  7  Dalv  (N.  Y.)  386;  Given  v.  Phila.  (Pa.)  116. 

Webb,  7  Robt.  (N.  Y.)  65,  a  demurrer  Rhode  Island.  —  Collins  v.  Campbell, 

for  want  of  sufficient  facts.  18  R.  I.  738. 

North  Carolina.  —  Ely  </.  Davis,  lii  South  Carolina.  —  Teague  v.  Wilks, 

N.  Car.  24,  on  demurrer  ore  tenus.  3  McCord  L.  (S.  Car.)  461 ;  Tisdale  v. 

Ohio.  —  Springer  v.  Wise,  2  Disney  Kingman,  34  S.  Car.  326. 

(Ohio)  391.  Wisconsin.  —  Lawrence  v.  Cleary,  88 

Pennsylvania.  —  Weinberger  v.  Wis.  473. 

Shelly,  6  W.  &  S.  (Pa.)  336.  United  States.  —  Whitten  v.  Bennett^ 

466  Volume  XIIL 


ATomnts  «f  MALICIOUS  PROSECUTION.        tlu  CompUiat 

proceedings,*  or  averments  of  special  damages  where  such 
damages  are  of  the  gist  of  the  action,*  is  commonly  taken  by 
demurrer.' 

b.  By  Motion  to  Make  More  Specific.  —  in  cod«  PnetiM  an 

objection  for  mere  indefiniteness  in  the  allegations  should  be 
taken  by  motion  to  make  the  complaint  more  specific,^  and  not 
by  demurrer.* 

c.  By  Motion  to  Dismiss. — in  Cod«  Pnetioe  when  a  case  is 
called  for  trial  the  complaint  may  be  dismissed  on  motion  of  the 
defendant  if  it  does  not  allege  facts  sufficient  to  constitute  a 
cause  of  action.* 

10.  Defects  Cured  by  Verdict  or  Judgment  —  Defoedve  Av«naent8.  — 
If  a  fact  essential  to  the  maintenance  of  the  action  is  defectively 
stated,  the  defect  is  cured  by  verdict,  unless  prior  thereto  proper 
objection  was  taken  by  the  defendant.'' 

The  Total  Omiiiion  ol  any  averment  of  malice  is  not  cured  by 
verdict.®     Some  authorities  hold  that  the  omission  of  an  aver- 

86  Fed.  Rep.  405;  Barrell  v.  Simonton  6.  King  v.  Montgomery,  50  Cal.  1x5, 

2  Cranch  (C.  C:)  657,  on  general  de-  where  there  was  no  averment  of  want 

murrer.  of  probable  cause;   Van  De  Wiele  f. 

England,  —  Morgan  v.  Hughes,  2  T.  Callanan,  7  Daly  (N,  Y.)  386;   Palmer 

R.  225,  00  a  special  demurrer.  v.  Palmer,  8  N.  V.  App.  Div.  331.     See 

1.  Barry  v.  Salt  Co.,  14  Phila.  (Pa.)  alsoMcDanielc.  Nelms,  96Ga.  36S,  and 

124;  Tavenner  v.  Morehead,  41  W.  Va.  generally    article    Dismissal.   Discon- 

116.  Sec  also  Drew  ».  Potter,  39  Vt.  189.  tinuance,    and    Nonsuit,    vol,   6,   p., 

8.  Terry  v.  Davis,   114  S.  Car.  31;  823. 

springer  V.  Wise,  2  Disney  (Ohio)  391 ;  7.  Clegg  v.  Waterbury.  88  Ind.  21; 

Smith   V.    Adams,    27  Tex.   28.      See  Clossom  v.  Staples,  42  Vt.  209,  where 

tupra^  VI.  7.  As  to  Damages,  the  allegation  of  special  damage,  neces- 

8.  Where    there    are    two   or    more  sary  to  the  maintenance  of  the  action 

counts  a  general  demurrer  to  the  whole  in  the  particular  case,  was  defective,  as 

declaration  or  complaint  must  be  over-  was  also  perhaps  the  averment  of  want 

ruled  if  either  count  is  good,  but  on  a  of  probable  cause ;  Thomas  v.  Hunter, 

demurrer  to  each  count  if  one  is  de-  44  Ind.  477;    Perdu  v.  Connerly,  Rice 

fective    the    demurrer   to    that  count  L.  (S.  Car.)  48,  assuming  for  the  sake 

should  be  sustained.     Burkhart  v.  Jen-  of  argument  that  the  averment  of  want 

nings,  2  W.  Va.  242;    Payne  v.  Done-  of  probable  cause  was  defective;  Cot- 

gan,  9  111.  App.  56i5;    Streight  v.  Bell,  ton  v,  Wilson,   Minor  (Ala.)  203,  a  de- 

37  Ind.   550;   articles  Counts,   Para-  fective  statement  of  the  termination  of 

graphs,   and    Separate   Statements,  the  prosecution;    Levey  v,   Fargo,   i 

vol.  5,  pp.  338, 339;  Demurrers,  vol.  6,  Nev.  415,  and  Memphis  Gayoso  Gas  Co. 

p.  301  et  seq.  v,  Williamson,  9  Heisk.  (Tenn.)  314, 

4.  Green  v.  Cochran,  43  Iowa  545,  defectiveavermentsof  want  of  probable 

indefiniteness  as  to  method  of  termina-  cause;  Daniels  v.  Fielding,  16  M.  &  W. 

tion  of    the    prosecution;    Hazard    v,  200.     See  also  Robson  v.  Comstock,  8 

Harding,  63  How.  Pr.  (N.  Y.  Supreme  Wis.  372;  Carrico  v.  Meldrum,  i  A.  K. 

Ct.)326;  Schoonover  v.  Reed,  66  Ind.  Marsh.  (Ky.)  224;  Turpin  v.  Remy,  3 

598,  indefiniteness  in  averment  of  dam-  Blackf.  (Ind.)  2io;  Adams  v.  Lisher,  3 

age.    See  also  Thomas  v.  Hunter,  44  Blackf.  (Ind.)  241;    Van  De  Wiele  v, 

Ind.  479.  Callanan,  7  Daly  (N.  Y.)  386. 

6.  Hazard  v,  Harding,  63  How.  Pr.  See    generally    articles    Arrest    op 

(N.Y.  Supreme  Ct.)  327;  Schoonover  i^.  Judgment,  vol.  2,  p.  798;  Verdict. 

Reed.  66  Ind.  598.     See  generally  for  8.  Dauchy  v.  Salisbury,  29  Conn.  124, 

the  rule  and  exceptions,  article  Defi-  an  action  for  a  malicious  attachment. 

NITKNBS8  AND  Certainty  xn    Plead-  See  also  Mitchell  v.  Silver  Lake  Lodge, 

INGS.  vol.  6,  pp.  246,  273,  274,  276.  29  Oregon  294. 
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ment  of  want  of  probable  cause  is  cured  by  verdict,*  others  that 
it  is  not.*  It  is  generally  conceded  that  the  verdict  cures  failure 
to  aver  that  the  malicious  proceeding  has  terminated.*  If  the 
declaration  does  not  show  that  legal  damage  has  been  sustained, 
the  defect  is  not  cured  by  verdict.* 

A  Judgment  i>j  Boftinlt  does  not  cure  the  omission  of  an  averment 
of  want  of  probable  cause,*  or  that  the  prosecution  is  at  an  end.* 

Vn.  Plea  ob  Avsweb — 1.  General  Lwue  or  General  Denial  — 
Boope  of  the  Iieue.  —  The  general  issue  at  common  law  or  the  gen- 
eral denial  in  code  pleading  puts  in  issue  all  the  facts  which  it  is 
necessary  for  the  plaintiff  to  prove  in  order  to  make  out  ^  prima 
facie  case.''     Thus  on  that  issue  the  defendant  may  prove  prob- 

1.  Omieiloii  Cured  1>j  Verdict.  —  Wein-  8.  Stennel  v.  Hogg,  z  Saund.  228^/ 
berger  v.  Shelly,  6  W.  &  S.  (Pa.)  336;  Rea  v.  Lewis,  Minor  (Ala.)  382;  Wall 
Spengler  v.  Davy,  15  Gratt.  (Va.)  381,  v.  Toomey,  52  Conn.  35;  Spaids  ». 
which  was  controlled  by  a  more  sweep-  Barrett,  57  111.  289;  Sutton  v.  Van 
ing  statute  of  jeofails  than  the  one  in  Akin,  51  Mich.  463;  Clark  v.  Cleve- 
force  when  the  following  earlier  Vir-"  land,  6  Hill  (N.  Y.)  350;  Bump  v. 
ginia  cases  laying  down  a  contrary  doc-  Betts,  19  Wend.  (N.  Y.)  422;  Wein- 
trine  were  decided:  Young  v.  Gre-  berger  v.  Shelly,  6  W,  &  S.  (Pa.)  336; 
gorie,  3  Call  (Va.)  446;  Kirtley  v.  Young  v,  Gregorie,  3  Call  (Va.)  452. 
Deck,  2  Munf.  (Va.)  10;  Marshall  v.  See  also  Findley  v.  Bullock,  i  Blackf. 
Bussard,  Gilmer  (Va.)  9;  Ellis  v,  Thil-  (Ind.)  468;  Teague  ».  Wilks,  3  McCord 
man,  3  Call  (Va.)  3.  L.  (S.  Car.)  461.     Contra^  Arundell  v. 

In  Wall  V.  Toomey,  52  Conn.  35,  on  Trejjono,  Yelv.  116. 
motion  in  arrest  of  judgment  it  was  4.  Cotterell  v.  Jones,  7  Eng.  L.  &Eq. 
contended  that  the  complaint  contained  475,  where  the  judgment  was  arrested, 
no  averment  of  want  of  probable  cause.  6.  Evans  v.  Thompson,  12  Heisk. 
But  the  court  held  otherwise,  and  (Tenn.)  534,  remanding  the  case,  how- 
added:  *'  It  is  indeed  a  matter  of  grave  ever,  wth  leave  to  amend  by  inserting 
doubt  whether  the  defendant  should  the  proper  averment, 
not  have  demurred  to  the  complaint  in  6.  Stennel  v.  Hogg,  i  Saund.  228^. 
order  to  take  advantage  of  the  defects  7.  Folger  v.  Washburn,  137  Mass.  60; 
alleged.  The  act  in  terms  [Practice  Smith  v,  Davis,  3  Mont.  109.  See  also 
Act,  §§  I,  2]  requires  all  defenses  to  be  Redman  v.  Stowers,  (Ky.  1889)  12  S. 
by  answer  or  demurrer,  and  all  de-  W.  Rep.  270;  Whipple  v.  Fuller,  11 
murrers  to  be  special.  We  leave  this.  Conn.  587;  and  as  to  the  form  of  gen- 
however,  as  an  open  question,  and  eral  denials  under  the  code,  see  article 
make  the  reference  m  order  to  say  that  Answers  in  Code  Pleading,  vol.  z,  p. 
under  an  act  like  this  the  operation  of  782. 

a  verdict  in  curing  defects    not    de-  In  Order  to  Make  Ont  Hie  Oeee  for  a 

murred  to  ought  to  be  extended  rather  malicious  criminal  prosecution  where 

than  restricted.'*  the    general    issue    is    pleaded,   "  the 

2.  Omiiiioxi  Fatal  on  Motion  in  Arreet  plaintiff  must  prove  in  the  first  place 
of  Jndgmenti  or  on  Xrror.  —  Maddox  v,  the  fact  of  prosecution,  and  that  the 
McGinnis,  7  T.  B.  Mon.  (Ky.)  370,  defendant  was  himself  the  prosecutor, 
pointing  out  that  in  the  old  English  or  that  he  instigated  its  commence- 
cases,  '*  even  down  to  the  time  of  our  ment,  and  that  it  finally  terminated  in 
Revolution,**  the  omission  was  cured  his  acquittal.  He  must  also  prove  that 
by  verdict;  Gibson  v.  Waterhouse,  4  the  charge  preferred  against  him  was 
^Ie.  226;  Mitchell  v.  Silver  Lake  unfounded,  and  that  it.  was  made  with- 
Lodge,  29  Oregon  294  [distinguishing  out  reasonable  or  probable  cause,  and 
Spengler  v.  Davy,  15  Gratt.  (va.)  381,  that  the  defendant  in  making  or  insti- 
cited  in  the  preceding  note];  Zantzin-  gating  it  was  actuated  by  malice." 
ger  V,  Weightman,  2  Cranch  (C.  C.)  Wheeler  v,  Nesbitt,  24  How.  (U.  S.) 
478.     See  also  Mitchell  v,  Mattingly,  i  544. 

Mete.  (Ky.)  239,  and  the  early  Virginia  PUintiiTi  Guilt.  —  *'  In  an  action  for 
cases  cited  in  the  preceding  note.  malicious  prosecution  the  right  on  the 
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able  cause/  good  faith  and  absence  of  malice,*  advice  of  counsel  * 

part  of  the  defendant  to  show  the  guilt  See  also  Strieker  v.  Pennsylvania  R. 

of  the  plainti£f  seems  generally  to  have  Co.,  60  N.  J.  L.  230. 

been  recognized  as  existing  under  the  Contra.  —  Fant  v,  McDaniel,  i  Brev. 

general  issue.     Whether  it  could  prop-  (S. .  Car.)   173,   holding  that  probable 

erly  be  so  held,  if  the  guilt  consisted  of  cause  must  be  set  up  in  a  plea  disclos- 

facts  not  known  to  the  prosecutor  at  ing  the  grounds  thereof.     The  case  was 

the   time    the  prosecution    was    com-  decided  in  1802,  and  evidently  followed 

menced,  we  are  not  called  upon  to  de-  the  old  but  now  obsolete  English  prac- 

termine.*'     Bruley  v.    Rose,   57   Iowa  tice  described  in  the  following  quota- 

651.     On  the  point  left  undecided  in  tion  from  the  opinion  in  Ball  v.  Rawles. 

this  case,  examine  Morris  v.  Corson,  93  Cal.  229:  **  Originally  an  action  of 

7  Cow.  (N.  Y.)  284,  where  plaintiff's  this  character  was  an  action  on  the  case 

guilt  was  set  up  by  a  plea  of  justifica-  in  the  nature  of  a  writ  of  conspiracy, 

tion   and   regarded  as  different   from  in  which  the  plaintiff  in  the  declaration 

probable    cause.     That  the   plaintiff's  charged    the    defendant  with    having 

guilt  need  not  be  specially  pleaded  in  falsely    and    maliciously    caused    his 

Massachusetts^  see  Bacon  v,  Towne,  4  arrest.     The  defendant  in  his  plea  set 

Cush.   (Mass.)  241,   holding  that  evi-  forth  the  grounds  of  his  suspicion  un- 

dence  of  guilt  is  competent  in  mitiga-  der  which    he  caused  the  arrest,  the 

tion  of  damages.  sufficiency  of  which  was  determined  by 

That  the  Mfondaat  Aoted  at  a  Grand  the  court  upon  a  demurrer  to  the  plea. 

Juror  in  the  discharge  of  his  duties,  and  Chambers  v,  Taylor,  Cro.   Eliz.   900; 

was  therefore  protected  by  law,  may  be  Coxe  v.  Wirrall,  Cro.  Jac.  193;  Com. 

shown  under  a  general  denial.     Hunter  Dig.,  tit.  Pleader  2,  K;  Weal  v.  Wells, 

V.  Mathis,  40  Ind.  356.  3   Bulst.   284.     In   process    of  time  a 

Joint  Plea  to  Connts  in  Treepasi  and  change  was  effected  in  the  manner  of 

Oaae.  —  Where  a  count  for  malicious  pleading  the  cause  of  action,  by  which 

prosecution   was  joined  with  a  count  the   plaintiff  anticipated  this  plea  by 

for   false    imprisonment,  a  joint  plea  averring  in  the  declaration  a  want  of 

of  the  general   issue  embracing  both  probable    cause,    Savil  v.   Roberts,    i 

counts  was  held  bad,  for  a  plea  framed  Salk.   13,    i  Ld.  Raym.   374,  and   the 

in  case  would  not  apply  to  the  trespass  facts  were  presented  under  the  general 

count.     Truax  v.  Pennsylvania  R.  Co.,  issue." 

58  N.  J.  L.  218.  17pon  Betting  Aside  a  Writ  of  Inquiry  it 

1.  Indiana,  —  Brown  v,  Connelly,  5  is  a  proper  exercise  of  the  discretion  of 

Blackf.  (Ind.)  390;  Trogden  v.  Deckard,  the  court  to  refuse  to  allow  a  special 

45  Ind.  572;  Harlan  v,  Jones,  16  Ind.  plea  of  probable  cause,  as  the  defense 

App.  398;  Hunters.  Mathis,4oInd.  360;  is  admissible  under  a  plea  of  the  gen- 

Ammerman  v.  Crosby,  26  Ind.  451.  eral  issue.    White  tr.  Fox,  i  Bibb  (Ky.) 

Kentucky,  —  Ross  v.   Neal,  7  T.   B.  369. 

Mon.  (Ky.)  407;  Garrard  v,  Willet,  4  J.  8.  Harlan  v,  Jones,  16  Ind.  App.  398; 

J.  Marsh.  (Ky.)  628;    White  v.  Fox,  i  Hunter  v.  Mathis,  4oInd.  360;  Ammer- 

Bibb(Ky.)369.  See  also  Lucas  v.  Hunt,  man  v,  Crosby,  26  Ind.  451;  Folger  v, 

91  Ky.  279.  Washburn,  137  Mass.  60;   Sparling  v. 

Massachusetts, — Folger  v.  Washburn,  Conway,  75  Mo.  510;  Smith  v,   Davis, 

137  Mass.  60.  3  Mont.   loq;    Radde  v.  Ruckgaber,  3 

iV>w  York,  —  Radde  v,  Ruckgaber,  3  Duer  (N.  Y.)  684;  Griffin  v,  Chubb,  7 

Duer  (N.  Y.)  684;  Morris  v,  Corson,  7  Tex.  603;  Barron  z/.  Mason,  31  Vt.  202; 

Cow.    (N.   Y.)    284;    Simpson  v,   Mc-  Hounsfield  v.  Drury,  11  Ad.  &  EI.  98, 

Arthur,    reported  in   Haupt  v,   Pohl-  39  E.  C.  L.  29.    See  also  Harpham  v. 

mann,  16  Abb.   Pr.  (N.  Y.  Super.  Ct.)  Whitney,  77  111.  32;  Strieker  v.  Penn- 

302,  note.  sylvania  R.  Co.,  60  N.  J.  L.  230;  Emer- 

Texas,  —  Griffin    v,   Chubb,   7  Tex.  son  v,  Cochran,  iii  Pa.  St.  619;  Hatjie 

603.  V.  Hare,  68  Vt.  247;  Collins  v.  Shannon, 

fViaskington.  —  Kellogg    v,  Scheuer-  67  Wis.  441. 

man,  18  Wash.  293.  8.  Smith    v,    Davis,   3    Mont.    109; 

England.  —  Cotton  v,  Browne,  3  Ad.  Sparling  v,  Conway,  75  Mo.  510;  Levy 

&  El.  312,  30  E.  C.  L.  100;  Hounsfield  v.  Brannan,  39  Cal.  485,  holding  that  it 

V.  Drury,  zi  Ad.  &  El.  98,  39  E.  C.  L.  is  not  new  matter  within  the  meaning 

99.  of  the  code;  Folger  v,  Washburn,  137 
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that  the  prosecution  has  not  terminated  *  or  that  it  was  not  insti* 
gated  by  the  defendant.*  In  common-law  practice  if  the  declaration 
alleges  an  injury  to  the  plaintiff's  reputation,  his  general  reputa- 
tion is  put  in  issue  without  a  special  plea,'  and  the  same  doctrine 
has  been  recognized  in  code  practice.*  But  where  the  defendant 
desires  to  prove  the  plaintiff's  bad  character  or  reputation  as  a 
circumstance  tending  to  establish  the  substantive  defense  of  prob> 
able  cause,  it  should  be  specially  set  forth  in  the  answer.* 

2.  Special  Plea  or  Answer  —  in  G«n«na.  —  But  the  defendant  may 
plead  specially,  and  set  up  in  his  plea  or  answer  the  facts  and  cir- 
cumstances which  rebut  the  plaintiff's  allegation  of  malice,  or 
show  affirmatively  the  existence  of  probable  cause,*  or  tend  to 

Mass.  60,  where  the  court  said:  **  This  428;     Brown    v,    Connelly,   5   Blackf. 

is  not  a  substantive  fact  in  avoidance  (Ind.)  391 ;    Morris  v.  Corson,  7  Cow. 

of  the  action;    it  does  not  admit  and  (N.  Y.)  284;  Garrard  v,  Willet,  4 J.  J. 

avoid  facts  alleged  by  the  plaintiff,  but  Marsh.    (Ky.)    628.       See    also    rans 

disproves  them."  v.  Starke,  3  B.  Mon.  (Ky.)  4;  Lucas  v. 

1.  Lowe  V.  Wartman,  47  N.J.  L.  413,  Hunt,  91  Ky.  279;  Ross  v.  Neal,  7  T. 
where  the  court  said  the  point  did  not  B.  Mon.  (Ky.)  407;  Mitchell  v.-  Mat- 
admit  of  doubt.  But  see  contra^  Wat-  tingly,  i  Mete.  (Ky.)  237;  Crabtree 
kins  V.  I^e,  5  M.  &  W.  270.  v,  Horton,  4  Munf.  (Va.)  59;  Lalor  v. 

The  question  was  tacitly  regarded  as  Byrne,  51   Mo.  App.  578;  Chrisman  v. 

raised  by  the  general  issue  in  Mowry  Carney,  33  Ark.  316;  Truax  v.  Peno- 

V.  Miller,  3  Leigh  (Va.)  561;   Cole  v.  sylvania  R.  Co.,  58  N.  J.  L.  218;  Hill 

Hanks,  3  T.  B.  Mon.  (Ky.)  206.  v.  Palm,  38  Mo.  13;  Lavender  v.  Hudg- 

2.  Dreux  v,  Domec,  18  Cal.  83;  An-  ens,  32  Ark.  763:  Glaze  v,  Whitley,  $ 
derson  v.  Callaway,  2  Houst.  (Del.)  324.  Oregon  165. 

8.  O'Brien  v.  Frasier,  47  N.  J.  L.  354,  If  the  facts  as  stated  would  not  con- 
holding  that  in  such  a  case  evidence  of  stitute  probable  cause  the  proper  course 
the  plaintiff's  general  bad  character  is  is  to  demur  to  the  plea  or  answer, 
admissible.  See  also  Bacon  v,  Towne,  Truax  v.  Pennsylvania  R.  Co.,  58  N. 
4  Cush.  (Mass.)  240;  Gregory  v.  I.  L.  218;  Legrand  v.  Page,  7  T.  B. 
Thomas,  2  Bibb  (Ky.)  286.  Mon.  (Ky.)  401 ;  Brown  v,  Connelly,  5 

4.  Gee  v.  Culver,  13  Oregon  603,  Blackf.  (Ind.)  390;  Horton  v,  Smelser, 
admitting  evidence  to  show  the  plain-  5  Blackf.  (Ind.)  428;  Wilson  v.  Ferrari, 
tiff's  general  bad  character.  See  also  i  Disney  (Ohio)  579,  holding  that  a 
article  Answers  in  Code  Pleading,  vol.  motion  to  strike  out  the  answer  was 
I,  p.  827.  properly  overruled.     A  demurrer  to  a 

5.  Degenhart  v.  Schmidt,  7  Mo.  App.  defective  plea  or  answer  will  operate  in 
117,  follovnng  Scheer  v,  Keown,  34  favor  of  the  defendant  against  a  fatal 
Wis.  349,  where  the  court  said:  *'  The  defect  in  the  declaration.  Feltt  v. 
general  rule  qf  pleading  as  it  respects  Davis,  49  Vt.  151;  Mitchell  v.  Mat- 
the  answer  of  the  defendant  is  that  tingly,  i  Mete.  (Ky.)  237.  See  gen- 
every  matter  of  fact  which  goes  to  de-  erally  as  to  demurrers,  searching  the 
feat  the  cause  of  action,  and  which  the  whole  record,  article  Demurrers,  vol. 
plaintiff  is  not  under  the  necessity  of  6,  p.  326  et  seq, 

proving  in  order  to  make  out  his  case,  Praetiee  of  Altowlng  8ped«l  Plea  Cilti- 

must  be  alleged  in  the  answer."     See  oifled.  —  In  Radde  v,  Ruckgaber,  3  Duer 

also  O'Brien  v,  Frasier,  47N.  T.  L.  355,  (N.  Y.)  684,  on  a  motion  to  strike  out 

where  the  court  hints  at  a  distinction  part  of  a  special  answer,  the  court  said 

between    evidence    of    bad    character  that  "  an  answer  which  merely  negates 

offered  in  mitigation  of  damages  and  the  essential  allegations  of  a  complaint, 

such  evidence  offered  to  show  probable  or  states  circumstances  which,  if  testi- 

cause.  fied  to  by  credible  witnesses,  would  dis- 

But    Compare    Bacon    v,    Towne,    4  prove  them,  is  not  one  containing  new 

Cush.  (Mass.)  240.  matter  within  the  meaning  of  *   the 

6.  Wilson  t/.  Ferrari,  i  Disney  (Ohio)  code;  and  it  was  doubted  whether  a 
579:  Horton  v,  Smelser,  5  Blackf.  (Ind.)  special  answer  of  probable  cause  was 
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mitigate  the  damages,*  or  show  that  the  defendant  acted  upon 
the  advice  of  counsel,*  or  did  not  institute  or  instigate  the  mali- 
cious proceeding.'     If  the  defendant  thus  resorts  to  a  special  plea 

a  proper  pleading.     "  If  such  an  an-  action,  but  are  those  facts  from  which 

swer,*' the  court  continued, '*  would  be  the    party  acting    upon    them    might 

admissible,   it    clearly    would   not  be  reasonably  suppose  that  the  offense,  for 

proper  to  enumerate  in  it  the  minute  the  punishment  of  which  the  prosecu- 

facts  or  incidents  expected  to  be  proved,  tion  was  instituted,  had  been  committed 

to  establish  the  general  facts  deemed  by  the  defendant  therein.     It  also  fol- 

sufficient  to  constitute  probable  cause,  lows,  from  this  fact,  that  the  rules  by 

Evidence  is  not  to  be  alleged."     See  which  the  sufficiency  of  a  pleading  is 

also   Stoddard    v,    Onondaga    Annual  ordinarily  determined,  viz.,  materiality 

Conference,   12  Barb.  (N.  Y.)  576.     In  and  relevancy,  cannot  be  applied  in  all 

Benedict  v,  Seyrhour,  6  How.  Pr.  (N.  of  their  strictness  to  a  partial  defense 

Y.   Supreme  Ct.)  307,  Selden,  J.,  con-  by  wav  of  mitigating  circumstances, 

eluding  a  long  discussion  of  answers  *    *    *    The  border  line  between  such 

amounting  to  a  general  denial,  said:  facts  as  are  properly  receivable  in  miti- 

**  I  bold  it,  therefore,   to  be  incontro-  gation.  and  those  which  are  inadmis- 

vertible    that    every    special   defense  sible  for  such  purposes,  cannot  with 

which  konsists  of  matter  which  goes  to  accuracy  be  defined  preliminarily  to  the 

disprove  any  material  allegation  in  the  trial.     The  fact  that  a  party  would  be 

complaint  is   defective  and   must    be  precluded  from  giving  evidence  of  those 

stricken  out  on  motion."  mitigating  circumstances  which  do  not 

Plea  of  JuSlifloatioii.  —  In  Georgia  it  is  appear  in  his  answer  should  lead  courts 
provided  by  the  Code  (1895),  §  3891,  to  great  caution  in  exercising  the  power 
that  *'  in  every  case  of  tort,  if  the  de-  of  striking  out  matter  plfeaded,  either 
fendant  was  authorized  by  law  to  do  as  a  whole  or  partial  defense,  and  it 
the  act  complained  of,  he  may  plead  should  never  be  done  unless  it  is  clear 
the  same  as  a  justification;  by  such  that  under  no  possible  circumstances 
plea  he  admits  the  act  to  be  done,  and  could  the  matterpleaded  have  the  bear- 
shall  be  entitled  to  all  the  privileges  of  ing  claimed  for  it.  *  *  *  It  is  im- 
one  holding  the  affirmative  of  the  material  to  this  discussion  to  inquire 
issue.*'  Such  plea  may  be  filed  with  what  matter  may  or  may  not  be  given 
the  general  issue,  as  the  code  expressly  in  evidence  UTider  a  general  denial  to 
allows  contradictory  defenses.  Rigden  the  complaint.  It  is  enough  to  say  that 
V,  Jordan,  81  Ga.  668.  The  sufficiency  it  is  competent  for  the  defen4ant  to 
of  pleas  of  justification  in  particular  in-  plead  specially,  and  give  in  evidence 
stances  of  actions  for  malicious  prose-  any  facts  which  tend  to  rebut  the  exist- 
cution  was  discussed  and  determined  ence  of  malicious  motives  on  his  part 
in  Andrews  v.  Mitchell,  92  Ga.  629;  in  causing  the  prosecution.  ♦  ♦  » 
Porter  v.  Johnson,  96  Ga.  145;  Hen-  On  such  a  motion,  if  the  facts  alleged 
derson  v.  Francis,  75  Ga.  178;  ventress  could  in  any  form  of  relation  be  ma- 
V.  Rosser,  73  Ga.  534.  terial  to  be  proved  upon  the  trial,  the 

1.  In  ITew  York,  the  Code  Civ.  Pro.,  court  will  not  strike  them  oat."    Sub- 

S  53^«  provides  that  in  an  action  to  re-  stantially  the  same  views  are  expressed 

cover  damages  for  a  personal  injury  in  Dunton  v.  Hagerman,  18  N.  Y.  App. 

"  the  defendant  may  prove  at  the  trial  Div.  146. 

facts  not  amounting  to  a  total  defense,  2.  Olson  v.  Tvete,  46  Minn.  226.     See 

tending  to  mitigate  or  otherwise  reduce  also  the  pleadings  in  Center  v.  Spring, 

thfe  plaintiff's  damages,  if  they  are  set  2  Iowa  394;  Russell  v.  Dennison,  45 

forth  in  the  answer."     In  Bradner  «/.  Cal.  337;  Lalor  v.  Byrne,  51  Mo.  App. 

Pautkiifer,  93  N.  Y.  515,  overruling  the  578. 

plaidtiff's  motion   to  strike  out  certain  8.  See  Lalor  v.  Byrne,  51  Mo.  App. 

averments  in  the  defendant's  answer,  578. 

the  court  said:  "  This  section  would  Efltet  M  Special  Plea  In  Tramfcrriiig 

seem  to  pretlude  the  defendant  from  BttrAen  of  PriBol  —  Under  the  general 

proving  such  circumstances,  by  way  of  issue   the  burden  of  proving  want  of 

mitil^tiQh  only,  as  are  not  set  forth  In  probable  cause,  though  it  is  a  negative 

the  ffleftdlngs.     It  is  of  the  e!fsencfe  of  averment,  rests  on  the  plaintiff.     Mor- 

mitigatinff  circnmstatices  that  they  do  ris    v.   Corson,   7    Cow.   (N.   Y.)  284; 

not  consStutfe  ft  total  defense  to  the  Trogden  v.  Deckard,  45  Ind.  572;  and 
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or  answer,  it  is  not  sufficient  for  him  to  state  the  matters  of  defense 
in  general  terms,  as,  for  instance,  that  he  had  probable  cause,*  or 
acted  upon  the  advice  of  counsel;*  the  facts  constituting  the 
defense  must  be  alleged.' 

Allegations  Admitted  if  Kot  Denied.  —  Every  traversable  allegation  in 
the  declaration  not  denied  by  the  plea  is  regarded  as  admitted 
and  requires  no  proof.* 

Amounting  to  General  Iisne  or  General  BeniaL  —  Where  the  general  issue 
or  general  denial  is  pleaded  an  additional  special  plea  or  special 
denial  alleging  matters  provable  under  the  general  plea  or  answer, 
such  as  facts  constituting  probable  cause  or  showing  good  faith, 
is  unnecessary  and  may  be  struck  out  on  motion,*  but  is  not  sub- 
numerous  other  cases  for  which  refer-  Crane  v.  Buchmann,  (C.  PI.)  30  Ohio  L. 
ence  is  made  to  Am.  and  Eng.  Encyc.  J.  120,  where  the  answer  did  not  aver 
of  Law,  title  Malicious  Prosecution,  that  the  ad  vice  was  upon  a  full  preseota- 
But  where  facts  alleged  to  constitute    tion  of  the  facts. 

probable  cause  are  set  up  by  special  8.  Brown  v.  Connelly,  5  Blackf. 
plea,  the  burden  of  proof  of  probable  (Ind.)  390:  Benson  c.  Bacon,  99  Ind. 
cause  rests  on  the  defendant.  Morris  156;  Horton  v.  Smels-^r,  5  Blackf. 
V,  Corson,  7  Cow.  (N.  Y.)  284.  Contra  (Ind.)  428;  Legrand  v.  Page,  7  T.  B. 
to  the  last  proposition,  Lucas  v.  Hunt,  Mon.  (Ky.)  401;  Gee  v.,  Culver,  12  Ore- 
91  Ky.  279,  expressly  overruling  Brown  gon  238.  See  also  Wilson  v,  Ferrari,  1 
V.  Morris,  3  Bush  (Ky.)  81,  and  by  con-  Disney  (Ohio)  579;  Scheer  v,  Keown, 
sequence  Garrard  v,  Willet,  ^4  J.  J.  34  Wis.  349.  But  compare  Marshall  v. 
Marsh.  (Ky.)  631.  Betner,  17  Ala.  832. 

1.  Horton  v,  Smelser,  5  Blackf.  (Ind.)  4.  Morris  v,  Corson,  7  Cow.  (N.  Y.) 
428;  Brown  v,  Connelly.  5  Blackf.  284,  holding  that  where  the  defendant 
(Ind.)  390;  both  cases  sustaining  a  pleaded  by  way  of  justification  that 
special  demurrer  to  a  plea  alleging  gen-  the  plaintiff  was  guilty  of  the  ielony 
erally  that  the  defendant  had  probable  charged  against  him,  which  fact  would 
cause.  constitute  a  complete  defense  if  proved, 

2.  Pleading  Adviee  of  CoqumI.  —  In  the  plaintiff  could  not  be  nonsuited  at 
Smith  y.  Davis,  3  Mont.  109,  an  action  the  close  of  his  evidence  for  failing  to 
for  a  malicious  criminal  prosecution,  prove  want  of  probable  cause,  as  the 
the  defendant  pleaded  a  general  denial,  allegation  on  that  point  was  admitted 
and,  as  a  separate  and  distinct  defense,     by  a  failure  to  deny  it. 

that  he  had  stated  the  facts  as  he  had  Kegative  Pregnant.  —  A  denial  in  the 

been    informed    and    verily    believed  answer   that   the   act   was  wrongfully 

them  to  exist  to  one  G.  F.  Cowan,  Esq.,  and  maliciously  done  as  charged  in  the 

acting  attorney  for  the  territory,  in  the  complaint   does  not  put  in  issue  the 

cause,  and  that  he  was    informed  by  doing  of  the  act.     Kinsey  v,  Wallace, 

such  attorney,  etc.     The  court,  holding  36  Cal.  462.     See  Hershey  z^.  O'Neill, 

that  these  averments  were  insufficient,  36  Fed.  Rep.  168. 

said:  "  They  do  not  show  even  that  G.  TraTening  ATennents  of  special  ]>sm- 

F.  Cowan  is  a  lawyer,  much  less  that  age.  —  An  averment  of  speciai  damage 

he  is  a  counselor,  learned  in  the  law.  is  not  traversable,  except  where  it  is  the 

They  do  not  state  that  the  defendant  gist  of  the  actioA.     Thompson  v.  Lum- 

gave  to  this  acting  attorney  for  the  ter-  ley,  7  Daly  (N.  Y.)  74,  holding,  there- 

ritory   a    full    representation   of    the  fore,  that  the  averment  is  not  admitted 

facts."     See  also  Gee  «/.  Culver,  12  Ore-  by  a  failure   to  answer,   but  must  be 

gon  228,  where  defendant  pleaded  that  proved  by  the  plaintiff  upon  an  assess- 

he  acted  on  the  advice  of  a  justice  of  ment  by  the  court, 

the  peace;  Center  v.  Spring,    2  Iowa  It  should  be  noted  that  in  some  juris- 

394,  where  defendant  pleaded  the  ad-  dictions  special  damage  is  a  material 

vice  of  others  who  were  not  shown  to  part  of  the  cause  of  action  for  malicious 

be  lawyers,  and,  a  demurrer  being  sus-  prosecution  of  a  civil  suit.     See  supra^ 

tained,  the  defendant  amended  by  prop-  VI.  7.  As  to  Damages, 

erly    alleging  the  advice  of  counsel;  6.  Brown     v,    Connelly,    5    BlackL 
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jectto  a  demurrer  on  that  ground.* 

Yin.  BEPLICATIOK.  —  IB  Pleading  at  Common  Law  if  a  special  plea 
alleges  facts  which,  if  true,  constitute  probable  cause,  the  plain- 
tiff's  replication  should  traverse  the  special  allegations,  and  not 
merely  affirm  that  there  was  no  probable  cause.* 

In  Code  Praotiee  if  a  special  denial  contains  only  matters  already 
put  in  issue  by  a  general  denial,*  a  replication  is  usually  unneces- 
sary,* but  if  the  plaintiff  joins  issue  by  filing  a  replication  the 
defendant  has  no  ground  for  complaint.^ 

DL  DiBxisaAL,  NoranT,  Dsxubbex  to  Evidehce,  aitb  Dibect- 

nre  Yebdict.  —  In  actions  for  malicious  prosecution  the  complaint 
may  be  dismissed*  or  a  nonsuit  granted*  on  motion  of  the 
defendant,  in  accordance  with  the  principles  governing  those  pro- 
ceedings as  already  discussed  in  other  articles.''^  In  like  manner 
demurrers  to  evidence,  although  rarely  resorted  to,  are  allowed 
in  some  jurisdictions,*  and  the  court  may  in  a  proper  case  direct 

(Ind.)390;  Trogdenv.  Deckard,  45  Ind.  2.  Garrard  v,  Willett,  4  J.  J.  Marsh* 

574;  Darnell  V.  Sallee,  7  Ind.  App.  581;  (Ky.)  628,  holding   that  a  replication 

Gienedict  v.  Seymour,  6  How.  rr.  (N.  simply  alleging  want  of  probable  cause 

Y.  Supreme  Ct.)  2q8;  Rost  v.  Harris,  was  demurrable,  but  that  no  demurrer 

12  Abb.    Pr.   (N.  Y.  Super.  Ct.)  446;  being  filed,  the  issue  made  by  the  repli- 

Simpson  v.  McArthur,  (N.  Y.  C.  PI.  cation  was  informal  only,  not  imma- 

Special  Term,  May,  1858),  reported  in  terial,    and    that    the    defect    in    the 

note  to   Haupt  v,  Pohlmann,  16  Abb.  replication  was  cured  by  verdict. 

Pr.  (N.   Y.  Super.  Ct.)  302;  Cotton  v.  8.  Olson  v.  Tvete,  46  Minn.  226. 

Browne,  3  Ad.  &  El,  312,  30  E.  C.  L.  4.  Dreux  v,  Domec,  18  Cal.  83. 

100.    See  also  Ross  v.  Neal,  7  T.  B.  6.  Evidenee  of  Termination  in  FaTor  of 

Mon.  (Ky.)  407;  and  generally  article  Plaintiff     Iniofildent.  —  Gallagher     v. 

General  Issue,  vol.  9,  p.  883.  Stoddard,  47  Hun  (N.  Y.)  loi;  Neben- 

Adviod    of  Counsel.  —  Striking  out  a  zahl  v.  Townsend,  61  How.  Pr.  (N.  Y. 

special     defense     alleging    advice    of  C.  PI.)  353. 

counsel,   where  the  general  denial  is  Evidenee  of  Want  of  Probable  Canse 

filed,  is  at  least  harmless,  and  seem-  Insnflcient.  —  Richard     v,     Boland,    5 

tngly  not  erroneous.     Smith  v.  Davis,  3  Misc.    Rep.   (N.    Y.    Super.   Ct.)    552; 

Mont.  III.  Nebenzahl  v,  Townsend.  61  How.  Pr. 

General  Iisne  with  Kotiee.  —  In  some  (N.  Y.  C.  PI.)  353;   Anderson  v.  How, 

states  a  defendant  may  by  statute  plead  116  N.  Y.  336.     See  also  as  to  nonsuit 

the  general  issue  with  notice  of  special  or  direction  of  verdict  in  such  cases, 

matter  in  defense.     See  article  Notice  infra^  X.  2.  As  to  Probable  Cause, 

OF  Defense.     For  an  instance  of  such  6.  Evidence  of  Termination  in  Favor  of 

pleading  in   an   action    for  malicious  Plaintiff.  —  Williams  v.  Woodhouse,  3 

prosecution,  see  Feltt  v,  Davis,  49  Vt.  Dev.  L.  (N.  Car.)  257;  Hardin  v,  Bor- 

151.  ders,  I  Ired.  L.  (N.  Car.)  143.    See  also 

1.  Brown  v,  Connelly,  5  Blackf.  (Ind.)  infra^  X.  5.  As  to  Termination  in  Favor 

3go,  decided  before  the  code;  Benedict  of  Plaintiffs  pp.  475,  476,  notes. 

V.  Seymour,  6  How.  Pr.  (N.  Y.  Supreme  Ko  Evidenoe  to  Show  Instigation  by  De- 

Ct.)  308,  stating  the  common-law  rule  fendant.  —  See  infra,  X.  i.  As  to  Instil 

and  applying  it  in  code  practice.  gation  by  the  Defendant, 

Contra.  —  Trogden    v,    Deckard,  45  Where     Undisputed    Evidenoe    Showe 

Ind.  572,  decided  after  the  adoption  of  Probable  Cause. —  See  infra,  X.  a.  As 

the    code.     See    also    McCulIough    v.  to  Probable  Cause, 

Rice,  59  Ind.  580,  and  Harlan  v.  Jones,  7.  See  generally  article  Dismissal, 

16  Ind.  A  pp.  398,  holding  that  at  least  Discontinuance,  and  Nonsuit,  vol.  6, 

there  is  no  harmful  error  in  sustaining  p.  823. 

a  demurrer;  and  article  General  Issue,  8.  See  generally  article  Demurrers 

vol.  9,  p.  883.  TO  Evidence,  vol.  6,  p.  438. 
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a  verdict  as  in  other  actions.* 

X.  OvEBTioKB  Of  Law  akd  Fact,  akd  Ihstbxtctiohb  —  1.  At  to 
Instigation  by  the  Defendant.  —  The  question  whether  the  defend- 
ant instigated  the  prosecution  or  other  proceeding  complained 
of  is  one  of  fact  for  the  jury,  unless  the  evidence  upon  the  point 
is  clearly  insufficient  to  sustain  a  verdict  for  the  plaintiff,  in 
which  case  he  may  properly  be  nonsuited,*  or  a  verdict  may  be 
directed  for  the  defendant.' 

2.  As  to  Probable  Cause  —  Law  and  Fact.  —  What  facts,  and  whether 
particular  facts  constitute  probable  cause,  is  a  question  of  law  for 
the  court.'*     But  what  facts  exist  in  a  particular  case,  where  there 

Tennination  of  Frooeedinga  Kot  Prared.  Terre   Haute,  etc.,  R.  Co.  v.  Mason, 

—  Gillespie  f.  Hudson,  ii  Kan.  163.  148  Ind.  578:    Roberts  v,  Kendall,  12 

InBtigation  of  Prooaedings  by  Defendant  Ind.  App.  269;    Taylor  v.  Baltimore, 

KotKroved.  —  Barrett  v.  Chouteau,  94  etc.,  R.  Co.,  18  Ind.  App.  692;  Indiana 

Mo.  13;    Diel  V,  Missouri  Pac.  R.  Co.,  Bicycle  Co.  v,  Willis,  18  Ind.  App.  525. 

37  Mo.  App.  454.  Iowa,  —  Center  v.  Spring,  2  Iowa  393. 

Want  of  Probable  Cause  Kot  Proved.  —  Kansas,  —  Markley  v,  Kirby,  6  Kan. 

Miller  v.  Chicago,  etc.,  R.  Co.,  41  Fed.  App.   494;    Atchison,   etc.,    R.  Co.  p. 

Rep.  898;  Workman  v.  Shelly,  79  Ind.  Watson,  37  Kan.  773;  Drumm  v.  Cess- 

442.  num,  58  Kan.  331;  Bell  v.  Keepers,  37 

1.  See  infra,  X.  Questions  of  Law  and  Kan.  64;  Parli  v.  Reed,  30  Kan.  534. 
Fact,  and  Instructions.     And  generally  Kentucky,  —  Lancaster  v,  Langston, 
article  Directing  Verdict,  vol.  6,  pp.  (Ky.  1896)  36  S.  W.  Rep.  521;  Fans  r. 
667,  672,  673.  Starke,  3  B.  Mon.  (Ky.)  4. 

For  InsnAoient  Evidence  of  Inftlgation  Louisiana,  —  Burkett  v.  Lanata,  15 

by  Defendant.  —  Baltimore,  etc..  Turn-  La.  Ann.  337. 

pike  Road  v.  Green,  86  Md.  161.  Maine.  —  Ulmer  v.    Leland,   i    Me. 

2.  Miller  v.  Milligan,  48  Barb.  (N.  135;    Stevens  v.   Fassett,  27  Me.  266; 
Y.)  30.  Speck  V.  Judson,  63  Me.  207;  Taylor  v. 

8.  Baltimore,  etc..  Turnpike  Road  v.  Godfrey,  36  Me.  525;    Marks  v.  Gray, 

Green,  86  Md.  161.  42  Me.  86;  Cooper  v.  Waldron,  50  Mc. 

^Arkansas,  —  Lavender    v.    Hudg-  80. 

ens,  32  Ark.  763.  Maryland,  —  Thelin    v.    Dorsey,    59 

California, — Sandell     v.    Sherman,  Md.  539;  Medcalfe  z/.  Brooklyn  L.  Ins. 

107  Cal.  391;    Harkrader  v.  Moore,  44  Co.,  45  Md.   198;    Boyd   v.   Cross,  35 

Cal.  144;  Lacey  v.  Porter,  103  Cal.  597;  Md.  194. 

Eastin  v.  Stockton  Bank,  66  Cal.  123;  Massachusetts.  —  Stone    v,    Crocker, 

Ball  V.  Rawles,  93  Cal.  222.  24  Pick.  (Mass.)  81;    Parker  v.  Farley. 

Colorado.  —  Clement     v.     Major,     8  10  Cush.  (Mass.)  281;  Wilder  z/.  Hotden, 

Colo.  App.  86.  24   Pick.    (Mass.>  8;    Kidder  v.  Park- 

Delaware.  —  Wells     v.     Parsons,     3  hurst,   3  Allen  (Mass.)  393;    Good  v. 

Harr.  (Del.)  505.  French,  115   Mass    201:  Hemmenway 

District  of  Columbia,  —  Coleman  v.  v.  Woods,  1  Pick.  (Mass.)  525. 

Heurich,  2  Mackey  (D.  C.)  189;    Cos-  Michigan,  —  Fine    v.    Navarre,    104 

tello  V.  Knight,  4  Mackey  (D.  C.)  65.  Mich.  93. 

Florida.  —  Lewton  v.  Hower,  35  Fla.  Minnesota.  —  Smith    v.    Munch,    65 

58.  Minn.  256;  Moore  v.  Northern  Pac.  R. 

Illinois,  —  Israel   v.   Brooks,  23   111.  Co.,  37  Minn.  147;    Cole  v.  Cuitis,  16 

575;    Wicker  v.  Hotchkiss,  62  111.  no;  Minn.    182;     Bartlett    v.    Hawley.   38 

Jacks  V.  Stimpson,  13  111.  702;  Low  v.  Minn.  308;    Burton  v.  St.  Paul,  etc., 

Greenwood,  30  111.  App.   184;   Angelo  R.  Co.,  33  Minn.  189. 

V.  Faul,  85  111.  108 ;    Wade  v.  Walden,  Mississippi,  —  Greenwade    v.    Mills, 

23  111.  4^5.  31  Miss.  464. 

Indiana,  —  Pennsylvania      Co.      v.  Missouri,  —  Boogher    v.    Hough.  .99 

Weddle,  100  Ind.  138;  Lytton  v,  Baird,  Mo.  183;   Sharpe  v,  Johnston,  59  Mo. 

95  Ind.  349;  Lacy  v.  Mitchell,  23  Ind.  557 ;  McGarry  v,  Missouri  Pac.  R.  Co., 

68;  Cottrell  v,  Cottrell,  126  Ind.  181,  36  Mo.  App.  340;    Moody  v.  Deutsch, 
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is  a  dispute  in  reference  to  them,  is  a  question  exclusively  for  the 
jury.*     Hence  it  is  frequently  said  that  the  question  of  probable 

85  Mo.   237;    Christian    v,   Hanna,   58  313;    Munns  v,  De  Nemoars,  3  ^ash. 

Mo.  App.  37.  (U.  S.)  3^1. 

Nebraska.  —  Nehr  v.  Dobbs,  47  Neb.  Canada,  —  Archibald  v.  McLaren^  21 

863;  Turner  v,  O'Brien,  5  Neb.  542.  Can.  Sup.  Ct.  Rep.  588. 

New  Jersey.  —  Bell   v.  Atlantic  City  England,  —  Sutton    v,  Johnstone*    i 

R.  Co..  58  ^^  J.  L.  227.  T.  R.  493;  Panton  v.  Williams,  2  Q.  B. 

New  York,  —  Von  Latham  v,  Libby,  169,  42  £.  C.  L.  622. 
38  Barb.  (N.  Y.)  339;  Palmer  v.  In  Appellate  Oonrtt.  —  '*  For  the  pur- 
Palmer,  8  N.  Y.  App.  Div.  331;  Bes>  pose  of  reviewing  the  action  of  trial 
son  V.  Southard,  10  N.  Y.  236;  Thaule  courts  in  determining  the  question  of 
V,  Krekeler,  81  N.  Y.  428;  Carl  v.  probable  cause,  the  appellate  courts 
Ayers,  53  N.  Y.  14;  Kline  v,  Hib-  have  treated  it  as  a  question  of  law, 
bard,  80  Hun  (N.  Y.)  50;  Stevens  t.  because  determined  by  the  court,  and 
Lacour,  10  Barb.  (N.  Y.)62;  Shipman  have  therefore  considered  and  exam- 
V.  Learn.  92  Hun  (N.  Y.)  558;  Richard  ined  the  evidence  bearing  upon  it  as 
V.  Boland,  5  Misc.  Rcp-  (N.  Y.  Super,  freely  as  if  the  question  was  before 
Ct.)  5S4;  Hazzard  v,  Flury,  120  N.  Y.  them  originally."  Burton  v,  St.  Paul, 
323;  Anderson  v.  How,  ii6  N.  Y.  336;  etc.,  R.  Co.,  33  Minn.  192. 
Waldheim  v.  Sichel,  i  Hilt.  (N.  Y.)45;  1.  Arkansas,  —  Lemay  v,  Williams, 
Willard  v.  Holmes,  142  N.  Y.  492;  32  Ark.  166;  Chrisman  v.  Carney,  33 
Pangburn  v.  Bull,  i  Wend.  (N.  Y.)  Ark.  316. 
345.  California,  —  Rogers  v,  Mahoney,  62 

North  Carolina,  —  Vickers  v.  Logan,  Cal.   611;    Lacey  v.    Porter,    103   Cal. 

Busb.    L.   (N.   Car.)  393;    Bradley    v,  597;  Simmons  v,  Brinkmeyer,  72  Cal. 

Morris,  Busb.  L.  (N.  Car.)  395;  Tucker  486. 

tr.  Wilkins,  105  N.  Car.  272.  Colorado,  —  Clement     v.     Major,     i 

North  Dakota.  —  Kolka  v,  Jones,  6  Colo.  App.  207. 

N.  Dak.  461.  District  of  Columbia.  —  Coleman   v. 

Oregon,  —  Glaze  v.  Whitley,  5  Ore-  Heurich,  2  Mackey  (D.  C.^  189;    Cos- 

gon    164;     Hess    v.    Oregon    German  tello  v.  Knight,  4  Mackey  (D.  C.)  65. 

Baking   Co.,    (Oregon    1897)  49    Pac.  Delaware.  —  Wells     v.     Parsons,     3 

Rep.  803.  Harr.  (Del.)  505. 

Pennsylvania,  —  Gyles  v,  Jefferies,  5  Florida.  —  Lewton     v.     Hower.     35 

Pa.  Dist,  Rep.  129;  Wal bridge  v,  Pru-  Fla.  58. 

den,  I03  Pa.  St.  I ;  Laughlin  v.  Claw-  Georgia.  —  Anderson    v.    Keller,    67 

-son,  27  Pa.  St.  328:  Leahey  v.  March,  Ga.  58. 

155  Pa.  Sl  458;  Dietz  v,  Langfitt,  63  Illinois. — Angelo  v.    Faul,    85    111. 

Pa.  St.  234;  Schofield  v.  Ferrers,  47  Pa.  108;  Hirsch  v.  Feeny,  83  111.  548. 

St.  194;  Mahaffey  v,  Byers,  151  Pa.  St.  Indiana.  —  Roberts    v.    Kendall,    12 

92;  Fisher  v.  Forrester,  33  Pa.  St.  501.  Ind.  App.  269;  Louisville,  etc.,  R.  Co. 

South  Carolina. — Caldwell  v.  Ben-  v.  Hendricks,  13  Ind.  App.  10. 

neit,  23  S.  Car.  i;    Lipford  v,  M'CoU  Ipwa, — Johnson  v.  Miller,  69  Iowa 

lum,  I   Hill  L.  (S.  Car.)  82:    Nash  v.  562;    Hidy   v.  Murray,   loi   Iowa  65; 

Orr,   3  Brev.  (S.   Car.)  94;    Horn    v.  Center  v.  Spring,  2  Iowa  393. 

Boon,    3    Strobh.    L.    (S.    Car.)    307;  Kansas. — Bell  v.  Matthews,  37  Kan. 

Thomas  v.  Rouse,  2  Brev.  (S.  Car.)  76.  686;   Atchison,  etc.,  R.  Co.  v.  Watson, 

Tennessee.  —  Kelton  z/.  Bevins,  Cooke  37  Kan.  773:    Sweeney  v,   Perney,  40 

(Tenn.)90.  Kan.    102;     Drumm   v.   Cessnum,    58 

Texas,  —  Landa  v,   Obert,  45    Tex.  Kan.  331. 

539;  Ramsey  v,  ArroU,  64  Tex.  320.  Kentucky.  —  Lancaster  v.  Langston, 

Vermont,  —  Driggs  v.  Burton,  44  Vt.  (Ky.  1896)  36  S.  W.  Rep.  521. 

124;  French  9.  Smith,  4  Vt.  365 ;    Bar-  Louisiana,  —  Burkett  v.    Lanata,   15 

Ton  V,  Mason,  31  Vt.  189.  La.  Ann.  337. 

West  Virginia,  —  Vinal  v.  Core,   18  Maine,  —  Ulmer  v.    Leland,    i    Me. 

W.  Va.  I.  135;    Speck  v.   Judson,   63    Me.   207; 

United  States.  —  Stewart    v.  Sonne-  Taylor  v.  Godfrey,  36  Me.  525 ;  (Hooper 

born,  98  U.  S.  194;  Miller  v.  Chicago,  v,  Waldron,  50  Me.  80. 

etc.,  R.  Co.,  41  Fed.  Rep.  898;    Blunk  Maryland,  —  Thelin    v.    Dorsey,    59 

V,  Atchison,  etc.,  R.  Co.,  38  Fed.  Rep.  Md.  539;  Medcalfe  v.  Brooklyn  L,  Ins. 
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cause  is  a  mixed  question  of  law  and  fact.^ 

InitrnetiLoni.  —  If  the  facts  admitted,  undisputed,  or  clearly  estab- 
lished, and  all  inferences  to  be  drawn  therefrom,  are  not  sufficient 

Co.,  45  Md.   198;    Boyd   v.  Cross.  35  South   Carolina, — Caldwell  v.  Ben- 

^d.  194..  nett,  22  S.  Car.  5;    Lipford  v.  M*Coi- 

Mcusachusetts,  —  Cheever    v.   Sweet,  lum,   i   Hill  L.  (S.   Car.)  82;  Sims  v. 

151  Mass.   186;    Stone  v,  Crocker,  24  M'Lendon,  3  Strobh.   L.  (S.  Car.)  557; 

Pick.  (Mass.)  81;  Wilder  v.  Holden,  24  Horn  v.  Boon,  3  Strobh.    L.  (S.  Car.) 

Pick.     (Mass.)    8;     Hemmenway     v,  307;    Paris  v.  Waddell,  i  McMuU.  L. 

Woods,  I   Pick.  (Mass.)  525;  Cheever  (S.  Car.)  358. 

IT.  Sweet,  151  Mass.  186.  South  Dakota,  —  Jackson  v.  Bell,  s 

Michigan,  —  Fine    v,    Navarre,    104  S.  Dak.  257. 

Mich.  93.  Texas,  —  Landa  v,   Obert,   45  Tex. 

Minnesota,  —  Smith    v.    Munch,    65  539;    Ramsey  v.  Arrott,  64  Tex.  330; 

Minn.  256;   Cole  v,  Curtis,  16  Minn.  Glasgow  v,  Owen,  69  Tex.  167. 

182;  Bartlett  v,  Hawley,  38  Minn.  308;  Vermont,  —  French   v.  Smith,  4  Vt. 

Burton   v.  St.   Paul,  etc.,  R.  Co.,   33  365. 

Minn.  189.  Virginia.  —  Crabtree    v,    Horton,  4 

Mississippi,  —  Greenwade  v.  Mills,  31  Munf.  (Va.)  59. 

Miss.  464.  West  Virginia,  —  Vinat  v.  Core,  18 

Missouri,  —  Moody    v,   Deutsch,   85  W.  Va.  i. 

Mo.  237;    Brant  v,   Higglns,   10  Mo.  Wisconsin,  —  Wood  worth    v.    Mills, 

728;    Sharpe  v,  Johnston,  59  Mo.  557;  61  Wis.  44. 

McGarry  v,  Missouri  Pac.   R.  Co.,  36  United  States,  —  Manns   v,   De  Ne- 

Mo.  App.  340;  Frissell  v.  Relfe,  9  Mo.  mours,  3  Wash.  (U.  S.)  31;    Blunk  v. 

861;    coeger  v,   Langenberg,  97  Mo.  Atchison,  etc.,  R.  Co.,  38  Fed.  Rep. 

390.  3". 

Nebraska,  —  Turner    v,    O'Brien,    5  England,  —  Panton  v,  Williams,  2  Q. 

Neb.  542.  B.    109,  42   E.   C.   L.    622;    Sutton  v. 

New  York.  —  Pangbum  v.   Bull,    i  Johnstone,  i  T.  R,  493. 

Wend.  (N.  Y.)  345;    Besson  v.  South-  It  has  been  sometimes  regretted  by 

ard,  10  N.  Y.  236;   Stevens  v,  Lacour,  the  courts  that  it  is  not  by  the  lawdf 

10  Barb.  (N.  Y.)  62;   Neil  v.  Thorn,  17  England,    as    by    that    of    Scotland, 

Hun  (N.  Y.)  Z44;  Stevens  v,  Metropoli-  a  question  for  a  jury.     Perryman  v. 

tan  L.  Ins.  Co.,  2  Misc.  Rep.  (N.  Y.  C.  Lister,  L.  R.  3  Exch.  197,    L.  R.  4  H. 

PI.)  584,  21  N.  Y.  Supp.  1024;   Thorp  L.  521. 

V,  Carvalho,  14  Misc.  Rep.  (N.  Y.  C.  "  Whether  there  is   probable  cause 

F^*)  557;    Grout  v,  Cottrell,  (Supreme  for  a  prosecution  is  a  question  of  law 

Ct.)  50  N.  Y.  St.  Rep.  829:    Robbins  v,  only  when  all  the  facts  which  are  reie- 

Rolibins,  (Supreme  Ct.)  39  N.  Y.  St.  vant  are  either  agreed  or  are  undis- 

Rep.  453;    Collins   v.   Manning,   (Su-  puted.**     /^^  Field,  J.,  in  DonneQyr. 

4>reme  Ct.)  32  N.  Y.  St.  Rep.  008;  Hall  Daggett,   145    Mass.    318.      See   also 

V,  Kehoe,  (Supreme  Ct.)  28  N.  Y.  St.  Gierhon  v,  Ludlow,  (Supreme  Ct.)  6  N. 

Rep<  357;  I)c  Matteis  v.  La  Maida,  74  Y.  Supp.  iii. 

Hun  (N.  Y.)  432.  Xb  GMrglA,  the  code,   as  quoted  in 

North  Carolina,  —  Thurber  v.  East-  Coleman  v,  Allen,  79  Ga.  637,  provides 

ern  Bldg.,  etc.,  Assoc.,  118  N.  Car.  129.  that  "  want  of  probable  cause  shall  be 

Ohio,  —  Doll  V,  Schoenberg,  2  Dis-  a  question  for  the  jury  under  the  direc- 

ney  (Ohio)  54.  tion  of  the  court."     See  also  Ventress 

Oregon,  —  Glaze  v,  Whitley,  5  Ore-  r.  Rosser,  73  Ga.  534. 

fon    164;     Hess    v.    Oregon    German  1.  Arkansas.  —  Chrisman  v.  Carney, 

taking  Co.,  (Oregon    1897)   49    Pac.  33  Ark.  322;  Lavender  v,  Hudgens,  33 

Rep.  803;   Thomas  v.  Rouse,  2  Brev.  Ark.  763. 

(S.  Car.)  76.  Calif omia,  —  Potter  v.  Scale,  8  CsL 

Pennsylvania, — Walbridge    v,    Pru-  217;  Grant  tr.  Moore,  29  Cal.  644;  Ball 

den,  102  Pa.  St.  i;  Graff  v,  Barrett,  29  v.  Rawles,  93  Cal.  222. 

Pa.  St.  477;   Ritter  v,  Ewing,  174  Pa.  Delaware,  —  Wells     v.     Parsons,    3 

St.  341 ;    Birch  v,  Conrow,  161  Pa.  St.  Harr.  (Del.)  505. 

118;  Leahey  v,  March,  155  Pa.  St.  458;  District  of   Columbia,  —  Tolman  v. 

Dietz  V,  Langfitt,  63  Pa.  St.  234;    Ma-  Phelps,  3  Nlackey  (D.  C.)  154;    Portet 

haffey  v.  Byers,  151  Pa.  St.  92.  v.  White,  5  Mackey  (D.  C.)  180. 
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to  prove  a  want  of  probable  cause,  the  judge  should  either  nonsuit 
the  plaintiff,  in  those  jurisdictions  where  involuntary  nonsuits  are 

allowed,  or  instruct  the  jury  to  find  their  verdict  for  the  defend- 
ant ;*  and  where  the  facts  in  like  manner  show  that  there  was  no 

Florida,  —  Lewton  v.  Hower,  35  Fla.  trovertcd    or  doubtful,    whether    they 

58.  ^v^  proved  or  not  belongs  to  the  jury  to 

Illinois,  —  Israel   v.   Brooks,   23   111.  decide;  or  in  01  her  words,  whether  the 

575;     Brown    v.    Smith,    83    111.   291;  circumstances  alleged   are   true    is    a 

Schattgcn  v,  Holmback,  140  III.  646.  question  of  fact;  but  if  true^  whether 

Indiana.  —  Lytton  v.  Baird,  95   Ind.  Uiey  amount  to  probable  cause  is  for 

349.  the  court."     Per  Gridle^,  J.,  in  Bulke- 

Iowa, — Johnson  v.  Miller,  63  Iowa  ley  v.   Keteltas,  6  N.  \.  384,  reversing 

529.  6^  Iowa  562,  82  Iowa  693;  Center  4  Sandf.  (N.  Y.)  450. 

V,  Spring,  2  Iowa  393.  "  Mixed  QuMtioiis  of  Law  and  Fact " 

Maine,  —  Humphries  v,    Parker,   52  Miileading. — "It  is  true,  it  is  said  by 

Me.  502.  many  of  the  text  writers,  that  probable 

Maryland.  —  Thelin    v.    Dorsey,    59  cause  is  '  a  mixed  question  of  law  and 

Md.  539;  Boyd  v.  Cross,  35  Md.  194.  fact;'  and  misled  by  this  statement,  it 

Massachusetts,  —  Wilder    v.    Holden,  not  infrequently  happens  that  judges 

24  Pick.  (Mass.)  8;  Cloon  v.  Gerry,  13  content   themselves    with    defining    a 

Gray  (Mass.)  201.  probable  cause,  leaving  the  jury  to  de> 

Mississippi,  —  Green  wade  v.  Mills,  31  cide  whether  the  facts  of  the  case  cor- 

Miss.  464;   Whitfield  v,  Westbrook,  40  respond  with  the  definition,  which  is. 

Miss.  3TI.  in   effect,   leaving    the   whole    matter 

Missouri,  -~  Boogher  v.   Hough,   99  to  their  determination.     It  is  evident^ 

Mo.    183;     Meysenberg    v,    Engelke,  however,  upon  reflection,  that  the  de- 

18  Mo.  App.  346;  Sharpen.  Johnston,  59  ceptive  phrase  *a  mixed  question  of 

Mo.   557;    Moody  v.  Deutsch,  85  Mo.  law  and  fact,' is  either  wholly  unmean- 

237.  ing  or  is  intelligible  and  true  only  in  a 

Mew    York,  —  Besson    v.    Southard,  sense  which  renders  it  just  as  appli- 

10  N.  Y.  236;  M'Cormick  v,  Sisson,  7  cable  to  every  question  of  law  that  a 

Cow.  (N.  Y.)  715;    Pangbum  v.  Bull,  i  judge  in  the  progress  of  a  trial  can  be 

Wend.  (N.  Y.)  345.  reouired  to  determine."    Per  Duer,  J., 

Ohio,  —  Ash  V,  Marlow,  20  Ohio  119;  in  Bulkeley  v.  Smith,  2  Duer  (N.  Y.)  271. 

Doll  V,  Schoenberg,  2  Disney  (Ohio)  54.  1.  Honinit —  California,  —  Smith    v, 

Oregon,  —  Gee  v.  Culver,  12  Oregon  Liverpool,  etc.,  Ins.  Co.,  107  Cal.  432; 

228.  Emerson  v.  Skaffgs,  52  Cal.  247;  Grant 

Ptnn sylvo. nia,  —  Weinberger  v.  v.  Moore,  29  Cal.  644. 

Shelly,  6  W.  &  S.  (Pa.)  336;  Walbridge  Delaware,  —  Wells     v.     Parsons,     3 

V,  Pmden,  102  Pa.   St.   i;   Travis  v,  Harr.  (Del.)  505. 

Smith,  I  Pa.  St.  234.  Georgia,  —  Wilcox  v,  McKenzie,  75 

South    Carolina,  —  Hogg    v,   Pinck-  Ga.  73. 

ney.  16   S.  Car.  387;    Nash  v,  Orr,  3  Kentucky, — Campbell  v.  Threlkeld, 

Brev.  (S.  Car.)  94.  2  Dana  (Ky.)  425. 

South  Dakota,  —  Jackson  v.  Bell,  5  S.  Maine.  —  Payson  v.  Caswell,  22  Me. 

Dak.  357.  212;  Marks  v.  Gray,  42  Me.  86;  Cooper 

Tennessee,  —  Williams  v,  Norwood,  2  v,  Waldron,  50  Me.  80.     See  also  Tay- 

Yerg.  (Tcnn.)  329.  lor  v,  Godfrey,  36  Me.  525. 

Vermont,  —  French  v.  Smith,  4  Vt.  Massachusetts,  —  Whitney    v,    Peck- 

363.  ham,  15  Mass.  243;  Cloon  v,  Gerry,  13 

West  Virginia, — Vinal   v.   Core,  18  Gray  (Mass.)  201. 

W.  Va.  I.  Maryland,  —  See  Thelin  v,  Dorsey, 

United  States,  —  Munns  v,   De   Ne-  59  Md.  53^. 

mours,  3  Wash.  (U.  S.)  31.  Missouri,  —  See  Moody  v.  Deutsche 

England,  —  Sutton    v,  Johnstone,   i  85  Mo.  241. 

T.  R.  493.  Nevada,  —  Ricord  v.  Central  Pac.  R. 

"  When  there  is  no  dispute  about  Co.,  15  Nev.   167.    See  also  Fenster- 

the  facts  the  question  of  the  want  of  maker  v.  Page,  20  Nev.  290. 

probable  cause  is  for  the  determination  New  Jersey,  —  Strieker  v,   Pennsyl- 

of  the  court.    Where  the  facts  are  con-  vania  R.  Co.,  60  N.  J.  L.  230. 
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probable  cause  a  peremptory  instruction  on  that  point  should  be 

New  York.  —  Gorton  v.  Dc  Angelis,  New  VorJk,  —  Besson  v.  Southard,  lo 

6  Wend.  (N.  Y.)4i8;  Masten  v.  Deyo,  2  N.  Y.  236;   Richard  v,  Boland,  5  Misc. 

Wend.  (N.   Y.)  424;    Heyne  v.   Blair,  Rep.  (N.  Y.   Super.  Ct.)  552;   MoUoj 

62  N.  Y.  23;  Kline  v,  Hibbard,  80  Hun  v.  Long  Island  R.  Co.,  59  Hun  (N.  Y.) 

(N.    Y.)    50;    Shipman    v.    Learn,   92  424;    Bingham  v,   Beckwith,  19  N.  Y. 

Hun  (N.  Y.)  558;  Bulkeley  v.  Smith,  2  Wkiy.  Dig.  422. 

Duer  (N.   Y.)  272;    Farrell   v.   Fried-  Pennsylvania.  —  Sutton  v.  Anderson, 

lander,  63  Hun  (N.  Y.)  254;  Witham  v,  103  Pa.  St.  151. 

Thomas,  (Supreme  Ct.)  50  N.   Y.   St.  United  States,  —  Sanders  v.  Palmer. 

Rep.  884;  Ferguson  r.  Arnow,  142  N.  55  Fed.  Rep.  217;    Castro  v.  De  Uri- 

Y.    580;    Palmer  v.   Avery,  41    Barb,  arte,  16  Fed.  Rep.  93.     See  also  Miller 

(N.  Y.)290.    See  also  M'Cormick  z'.  Sis-  t/.  Chicago,  etc.,  R.  Co.,  41  Fed.  Rep. 

son,  7  Cow.  (N.  Y.)  715.  898. 

Pennsylvania.  —  Bernar    v.    Dunlap,  "If. the   testimony,    uncontradicted 

94  Pa.  St.  329.  and  viewed  in  the  most  favored  light. 

South  Carolina.  —  Lipford  v.  M'Col-  would  not  authorize  a  verdict  for  the 
lum,  I  Hill  L.  (S.  Car.)  82;  Horn  v,  plaintiff,  a  judge  is  not  obliged  to  sub- 
Boon,  3  Strobh.  L.  (S.  Car.)  307;  Ful-  mit  the  cause  to  a  jury;  but  he  may, 
mer  v.  Harmon,  3  Strobh.  L.  (S.  Car.)  and  it  is  generally  conceded  he  should, 
576;  Stoddard  v,  Roland,  31  S.  Car.  order  a  nonsuit.  If,  in  the  exercise  of 
342.  See  also  Paris  v.  Waddell,  i  Mc-  this  duty,  a  judge  withholds  from  the 
Mull.  L.  (S.  Car.)  358.  jury  a  cause  that  should   have  been 

Canada.  —  Archibald  v.  McLaren,  21  submitted  to  them,  this  court  always 

Can.  Sup.  Ct.  Rep.  588.  interferes  and  orders  a  new  trial.    If 

England.  —  Davis  v.  Hardy,  6  B.  &  the  plaintiff's  testimony  is  not  sufficient 

C.  225,  13  E.  C.  L.  152,  9  D.  s  R.  380.  to  support  the  issue,  and   the  judge 

Direoting     Verdiot  —  Alabama.  —  See  does  not  grant  a  nonsuit,  but  submits 

Ewing  V.  Sanford,  19  Ala.  612.  the  cause  to  the  jury,  this  court  does 

California.  —  Emerson  v.  Skaggs,  52  not  order  a  new  trial  because  the  judge 

Cal.  247;  Fulton  v.  Onesti,  66  Cal.  575.  did  not  nonsuit  the  plaintiff;  but  if  the 

See  also  Harkrader  v,  Moore,  44  Cal.  verdict  is  for  him.  It  may  be  set  aside 

144;    Seabridge  v.  McAdam,  108  Cal.  because  it  is  found  without  or  agaiost 

345.  evidence.     This  recufrence  to  the  prac- 

Florida.  —  Lewton  v.  Hower,  35  Fla.  tice  at  nisi  prius,  in  ordinary  cases, 

58.  will  aid  in  correcting  the  misappre^ 

Iowa.  —  See   Johnson  v.   Miller,   69  hensions    in    relation    to    the  law  as 

Iowa  562.  applicable    to    actions    for    malicious 

Kansas. — See  Markley  v.  Kirby,  6  prosecutions.*'      Masten    v.    Deyo,   % 

Kan.  App.  494;  Parli  v.  Keed,  30  Kan.  Wend.  (N.  Y.)  424. 

534.  *'  To  justify  the  court  in  directing  a 

Kentucky.  —  See  Alexander  v.  Reid,  verdict,  it  is  not  necessary  that  there 

(Ky.  1898)44  S.  W.  Rep.  211.  should  be  no  conflict  in  the  evidence; 

Maine.  —  Cooper  v.  Waldron,  50  Me.  but  where  the  evidence  is  such  that  it 

80.  is  clearly  insufficient  to  support  a  ver- 

Maryland.  —  See  Medcalfe  v.  Brook-  ditt  in  favor  of  the  party  against  whom 

lyn  L.  Ins.  Co.,  45  Md.  198.  the  direction  is  given  the  instruction  is 

Massachusetts.  —  Parker  v.  Hunting-  proper  unless  the  circumstances  of  the 

ton,  7  Gray  (Mass.)  36;    Allen  v.  Cod-  case  indicate  that  upon  another  triaL 

man,  139  Mass.  136;  Cheever  v.  Sweet,  the  evidence  may  be  materially  differ- 

151  Mass.  186.  ent,  in  which  case  the  facts  should  be 

Michigan.  —  Huntington  v.  Gault,  8i  submitted  to  the  jury  in  order  that  a 

Mich.  144;  Perry  v.  Sulier,  92  Mich.  72.  new  trial  may  be  had.     But  in  either 

Minnesota.  —  Smith    v.    Munch,    65  case  the  decision  of  the  court  below 

Minn.  256.  will  be  sustained  unless  the  appellate 

Mississippi.  —  McNulty    v.    Walker,  court  can  clearly  see  that  its  conclusion 

64  Miss.  198.  is  wrong  upon  the  facts."     Lacejf  v. 

Nebraska. — Turner  v.   O'Brien,    n  Porter,  103  Cal.  597. 

Neb.  115.  *<  TIm  Better  Oouns  Ii  ibr  the  Jadgt  ts 

New  Jersey.  —  Bell  v.  Atlantic  City  Konndt  the  PlalntifE;  for  it  is  idle  to 

R.  Co.,  58  ^L  J.  L.  227.  submit  to  the  jury  a  question  that  caa 
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given  for  the  plaintiff.*  But  if  the  facts  upon  which  the  question 
of  probable  cause  depends  are  rendered  doubtful  by  the  evidence,* 
the  approved  practice  is  for  the  court,  unless  a  special  verdict  is 
ordered,'  to  group  together  in  the  instructions  the  facts  or  infer- 
ences*  which  the  evidence  tends  to  prove  or  justify,*  no  matter 
how  complicated  or  numerous  they  may  be,*  and  then  to  charge 

be  answered  only  in  one  way.  *  *  •  as  of  every  other  material  fact  in  the 
A  nonsuit  may  sometimes  be  ordered  case;  but  if  the  evidence  on  this  ques> 
as  properly  after  evidence  has  been  in-  tion,  fairly  considered  and  impartially 
troduced  in  defense,  and  for  the  same  weighed,  produces  in  the  mind  of  the 
reason,  as  before;  as,  for  instance,  court  a  reasonable  conviction  of  the  ex- 
where  the  point  on  which  the  nonsuit  istence  or  want  of  probable  cause,  then 
is  based  is  not  discovered  or  sufficiently  it  is  the  clear  duty  of  the  court  to  in- 
considered  at  the  moment  the  plaintiff  struct  the  jury  accordingly.  The  dis- 
closes his  evidence,  and  the  evidence  pute  must  be  of  such  character  as  to 
in  defense  does  not  relate  to  or  in  any  compel  the  court  to  weigh  evidence, 
way  affect  that  point.  If,  however,  a  and  determine  the  credibility  of  wit- 
contrary  rule  is  to  be  regarded  as  nesses,  before  it  ceases  to  be  a  question 
esublished  in  this  state,  it  is  clear,  of  law  for  the  court  and  becomes  an 
upon  reason  and  authority,  that  actions  issue  of  fact  for  the  jury.  Whenever 
for  malicious  prosecution  are  excep-  the  evidence  of  the  existence  or  want 
lions  to  it;  and  that  the  objection  to  of  probable  cause  produces  in  the  mind 
the  nonsuit  in  this  case,  that  it  was  en-  of  the  court  a  reasonable  doubt  as  to 
tered  after  evidence  had  been  intro-  its  proper  determination,  then  it 
duced  in  defense,  and  was  based  in  should  be  submitted  to  the  jury.*' 
part  upon  the  facts  thus  established,  Atchison,  etc.,  R.  Co.  v»  Watson,  37 
cannot  be  supported."  Cooper  v,  Kan.  773. 
Waldron,  50  Me.  80.  8.  See  infra^  p.  476. 

Ominioxi  to  More  for  IMrootioii  of  Ter-  4.  InfiBronoas;  —  Even  though  the  evi- 
dkt.  —  In  Wakely  v,  Johnson,  (Mich,  dence  is  uncontradicted,  yet  if  the  facts 
^^7)  73  ^*  ^*  Rep.  238,  it  was  held  proved  are  capable  of  different  infer- 
that  though  there  be  no  evidence  in  the  ences  the  case  should  be  submitted  to 
record  to  sustain  a  verdict  for  the  the  jury.  Heyne  v.  Blair,  62  N.  Y.  19; 
plaintiff,  yet  the  judgment  in  his  favor  Collins  v.  Manning,  (Supreme  Ct.)  33 
cannot  be  reversed  for  failure  to  di-  N.  Y.  St.  Rep.  998. 
rect  a  verdict  if  the  defendant  failed  to  5.  In  GoUatliig  the  Evidonoe,  the  court 
request  the  court  so  to  do.  See  gen-  should  not  ignore  any  of  the  material 
erally  on  this  point  article  Directing  facts  and  circumstances  or  the  fair  and 
Verdict,  vol.  6,  p.  701  et  seq,  reasonable  inferences  therefrom.    Rob- 

1.  Kingsbury  v.  Garden,  45  N.  Y.  erts  v,  Kendall,  12  Ind.  App.  269;  Cot- 
Super.  Ct.  224;  Clement  v.  Major,  8  trell  v.  Cottrell,  126  Ind.  181;  Coleman 
Colo.  App.  86;  Gilbertson  v.  Fuller,  40  v.  Heurich,  2  Mackey  (D.  C.)  189; 
Minn.  413;  Stevens  v,  Fassett,  27  Me.  Johns  v.  Marsh,  52  Md.  337;  Stansbury 
266;  Brooks  V,  Bradford.  4  Colo.  App.  v.  Fogle,  37  Md.  387;  Memphis  Gayoso 
410,  holding,  however,  that  the  defend-  Gas  Co.  v,  Williamson,  9  Heisk.  (Tenn.) 
ant  cannot  complain  because  the  ques-  343,  where  the  court  said :  *'  This  enu- 
tion  was  erroneously  submitted  to  the  meration  of  a  few  of  the  facts  was  cal- 
jory,  who  found  a  verdict  against  him,  culated  to  give  them  a  prominence  in 
where  the  evidence  showed  that  there  the  estimation  of  the  jury  which  may 
was  no  probable  cause.  have  misled  them  as  to  the  importance 

B.  **  There   must    be   a    substantial  to  be  attached  to  other  facts  and  cir- 

dispnte  about  the  existence  of  probable  cumstances    not  enumerated.**     Oftn- 

caase  before  it  can  properly  go  to  the  pare  Maddox  v,  Jackson,  4  Munf.  (Va.) 

jury:  and  if  about  the  facts  that  are  462. 

claimed  to  prove  or  disprove  probable  6.  Faets  VnmeroTUi  and  Complioatad.  — 

cause  there  can   fairly  be  said  to  be  "  Such  being  the  rule  of  law  where  the 

a   dispute,    a    conflict    of    testimony,  facts  are  few  and  the  case  simple,  we 

irreconcilable  statements  of  witnesses,  cannot  hold  it  to  be  otherwise  where 

a  strong  flavor  of  improbability,  then  the  facts  are  more  numerous  and  com- 

the  jury  are  the  sole  judges  of  these,  plicated.     It  is  undoubtedly  attended 
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the  jury  that  according  as  they  shall  find  from  the  evidence  the 
facts  which,  in  the  opinion  of  the  court,  do  or  do  not  constitute 
probable  cause,  so  must  their  verdict  be  for  or  against  the  defend- 
ant.*    If,  instead  of  such  directions  the  judge  merely  gives  the 

with  greater  difficulty  in  the  latter  case  quoted    and    approved    in    Lytton   v. 

to  bring  before  the  jury  all  the  combi-  Baird,  95  Ind.  356. 

nations  of  which  numerous  facts  are  Iowa,  —  Johnson  v.  Miller,  63  Iowa 

susceptible,  and  to  place  in  a  distinct  538,  82  Iowa  698;   Shaul  v.  Brown,  s8 

point  of  view  the  application  of  the  Iowa  48. 

rule  of  law  according  as  all  or  some  Kansas,  —  Atchison,  etc.,  R.  Co.  v. 

only  of  the  facts  and  inferences  from  Watson,    37    Kan.    773;    Markley  v. 

facts  are  made  out  to  their  satisfaction ;  Kirby,  6  Kan.  App.  494. 

but  it  is  equally  certain  that  the  task  is  Kentucky.  —  Alexander  v,  Reid,  (Ky. 

not  impracticable,  and  it  rarely  hap-  1898)  44  S.  W.  Rep.  211. 

pens  but  that  there  are  some  leading  Maine,  —  See  Pullen  v.  Glidden,  66 

facts  in  each   case  which    present    a  Me.  559. 

broad  distinction  to  their  view  without  Maryland,  —  Mc Williams  v,  Hoban, 

having  recourse  to  the  less  important  42  Md.  56;    Cooper  v,   Utterbach,  37 

circumstances  that  have  been  brought  Md.  282. 

before  them."     Per  Tindal,  C.  J.,  in  Massachusetts,  —  Kidder      v.     Park. 

Panton  v.  Williams,  2  Q.  B.  192,  42  E.  hurst,  3  Allen  (Mass.)  395. 

C.  L.  633,  quoted  with  approval  in  Ball  Michigan,  —  Hamilton  v.  Smith,  39 

V,  Rawles,  93  Cal.  231.  Mich.  222. 

''Difficult  as  it  may  be,  this  duty  is  Minnesota, — Cole     v.     Curtis,     16 

cast  on  the  judge  in  this  kind  of  ac-  Minn.  182. 

tions,  because  he  is  presumed  to  know  Missouri,  —  McGarry     v,     Missouri 

much  better  than  the  jury  can  what  Pac.  R.  Co.,  36  Mo.  App.  340. 

facts  show   the  existence  of  probable  Nebraska,  —  Dreyfus     v,     Aul,    39 

cause  or  the   want  of  it."     Grant  v.  Neb.  191. 

Moore,  29  Cal.  653.  New  York.  —  Palmer  v.  Palmer,  8  N. 

When  the  evidence  is  conflicting,  and  Y.  App.  Div.  332;    Masten  v,  Deyo,  2 

the  facts  it  tends  to  prove  are  numer-  Wend.  (N.  Y.)  424. 

ous,  it  is  exceedingly  important  that  North    Carolina.  —  Beale   v.   Rober- 

the   instructions   in   relation    to   what  son,  7  Ired.  L.  (N.  Car.)  280. 

constitutes  probable  cause  should  be  Oregon.  —  Gee  v.  Culver,  12  Oregon 

clear,     definite,     and     certain.       Per  234;    Hess  v.  Oregon  German  Baking 

Seevers,  J.,   in  Johnson  v.   Miller.  63  Co.,  (Oregon  1897)49  Pac.  Rep.  803. 

Iowa  537;  Gulf,  etc.,  R.  Co.  v.  James,  Pennsylvania. — Acker     v.     Gundy, 

73  Tex.  12;    Memphis  Gayoso  Gas  Co.  (Pa.  1888)  12  Atl.  Rep.  595;  Leahey  v. 

V.  Williamson,  9  Heisk.  (Tenn.)  343.  March,  155  Pa.  St.  458. 

1.  Alabama,  —  Ewing  v.  Sanford,  19  South  Dakota,  —  Jackson  v.  Bell,  5  S. 

Ala.  612.  Dak.  257. 

California.  —  Ball  v,  Rawles,  93  Cal.  Tennessee,  —  Memphis    Gayoso  Gas 

226;  Grant  v.  Moore,  29  Cal.  644;  FuU  Co.^  v.   Williamson,  9   Heisk.  (Tenn.) 

ton  V.  Onesti,  66  Cal.  575;    Sandell  v,  314.      See    Williams    v,    Norwood,  2 

Sherman,  107  Cal.  391;    Harkrader  v,  Yerg.  (Tenn.)  329. 

Moore,  44  Cal.  144.  West  Virginia,  —  Vinal   v.  Core,  18 

Colorado,  —  Brooks    v,    Bradford,    4  W.  Va.  i. 

Colo.  App.  410.  Wisconsin.  —  Woodworth  v.  Mills,  61 

Delaware.  —  Wells     v.     Parsons,     3  Wis.  59. 

Harr.  (Del.)  505.  United  States,  —  Stewart    v.   Sonne- 

District    of    Columbia,  —  Porter    v,  born,  98  U.  S.  187;  Sanders  %*,  Palmer, 

White,  5  Mackey  (D.  C.)  180;  Shipman  55  Fed.  Rep.  217. 

V.  Fletcher,  20  D.  C.  245.  England,  —  Panton    v.    Williams,  i 

Florida.  —  See    Lewton    v.    Hower,  Gale  &  D.  504,  2  Q.  B.  169,  42  E.  C.  L. 

35  Fla.  58.  622;    Taylor  v,   Willans,   2  B.  *&  Ad. 

Illinois,  —  Bourne  v.   Stout,   62   111.  845,  22  E.  C.  L.  195. 

361.     See  also  Hirsch  v,   Feeney,  83  See  also  the  cases  cited  in  thefol- 

111.  548.  lowing  note. 

Indiana.  —  But  see   the    instruction  Compare  Caldwell  v,  Bennett,  23  S. 
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legal   definition  of  probable  cause,*  or  leaves  it  to  the  jury  to 

determine  not  only  whether  the  facts  alleged  by  the  plaintiff  are 

true,  but  whether,  if.  true,  they  prove  a  want  of  probable  cause. 

Car.  I,  which  seems  not  to  be  sq^uarely  sen  ted  to  the  jury  by  stating  which  of 

in  line  with  the  foregoing  authorities.  the  disputed  facts  are  to  be  passed 

The  judge  must  say  to  the  jury,  *'  I  upon  and  how,  so  that  by  determining 

tell  you,  if  you  think  so  and  so,  there  the  mere  existence  or  nonexistence  of 

is  a  want  of  reasonable  and  probable  them  the  question  of  probable  cause  or 

cause.*'    Per  Coleridge,  J.,   m   Had-  the  want  of  it  will  be  determined  ac> 

drick  V.  Heslop,  12  Q.  B.  275,  64  E.  C.  cording  to  the  view  of  them  in  law 

L.  275,  fuotedwith  approval  in  Gee  v,  taken  of  the  court."    Per  Wheeler,  J., 

Culver,  12  Oregon  254.  in  Driggs  v.  Burton,  44  Vt.  124. 

TurtiMT  SxpUnation  of  th«  Bnlo.  —  In  Testa,  it  seems  that  the  court  is 
"  In  actions  for  malicious  prosecution,  not  bound  to  marshal  the  facts  accord- 
as  in  other  actions,  it  is  desirable  and  ing  to  the  rule  stated  in  the  text,  but 
proper  to  call  the  attention  of  the  jury  the  jury  must  be  clearly  informed  as  to 
to  the  facts  which  the  evidence  tends  to  what  in  law  would  amount  to  probable 
establish,  as  they  may  be  claimed  by  cause  or  the  want  of  it.  Landa  v. 
the  respective  parties  or  otherwise,  and  Obert,  45  Tex.  543;  Gulf,  etc.,  R.  Co. 
to  state  the  law  applicable  to  such  v,  James,  73  Tex.  12.  ^ 
different  hypotheses  of  fact.  A  gen-  Where  the  Bnlo  Does  Hot  Apply  ~  Faeti 
era!  statement  of  the  abstract  proposi-  Indnolng  Belief  of  Chillt.  —  "  Counsel  for 
tions  of  law  upon  which  the  whole  case  plaintiff  think  the  court  erred  in  failing 
rests  would  not,  of  course,  be  errone-  to  group  facts  in  the  instructions  tend- 
ons. But  the  moulding  of  the  state-  ing  to  show  probable  cause;  relying 
ment  of  the  law  to  the  particular  facts  upon  Johnson  v.  Miller,  63  Iowa  529. 
of  each  case  as  disclosed  by  the  evi-  We  do  not  think  a  failure  to  do  this, 
dence  gives  to  the  jury  a  more  intelli-  when  it  is  unnecessary  to  direct  the 
gible  comprehension  of  the  case,  and  minds  of  the  jury  to  facts  to  be  con- 
hence  leads  to  a  more  satisfactory  ver-  sidered  upon  the  question  of  probable 
diet.  This  is  substantially  what  is  cause,  is  error.  We  think  it  was  un- 
meant by  most  of  the  courts  when  they  necessary  in  this  case.  The  jury  hav- 
say  that  it  is  the  duty  of  the  judge  to  ing  been  informed  that  if  defendant 
inform  the  jury  that  if  the^  find  the  believed,  from  facts  which  would  in- 
facts  to  be  proved,  and  the  inferences  duce  a  man  of  ordinary  caution  to 
to  be  warranted  by  such  facts,  the  believe,  plaintiff  guilty,  there  was  prob- 
same  do  or  do  not  amount  to  probable  able  cause  for  the  prosecution.  It  was 
cause,  so  as  thereby  to  leave  the  ques-  not  necessary  for  the  court  to  enumer-- 
tion  of  fact  to  the  jury  and  the  abstract  ate  and  specify  the  facts  which  would 
question  of  law  to  the  judge."  Per  induce  such  belief."  Donnelly  v, 
Coie,  J.,  in  Shaul  v.  Brown,  28  Iowa  Burkett,  75  Iowa  616,  a  decision  un- 
48.  Similar  explanations  of  the  rule  doubtedly  sound,  because  the  defend- 
may  be  found  in  Greenwade  v.  Mills,  ant's  belief  is  a  question  of  fact  and 
31  Miss.  464;  Bulkeley  v.  Keteltas,  6  not  of  law;  Stewart  v.  Sonneborn,  98 
N.  Y.  384;  Medcalfe  v.  Brooklyn  L.  U.  S.  187;  Ritter  v,  Ewing,  174  Pa.  St. 
Ins.  Co.,  45  Md.  205;  Meysenberg  v,  341,  an  excellent  illustration  of  this 
Engelke,  18  Mc.  App.  352,  where  the  last  point;  Weaver  v.  Page,  6  Cal.  681, 
rule  is  expounded  by  Judge  Thompson,  an  action  for  a  malicious  attachment, 

**  In  practice  a   true  application  of  the  defendant's  knowledge  of  certain 

the  rule  seems  to  require  that  if  none  facts  being  an  essential  element  in  the 

of  the  facts  are  in  dispute,  the  question  particular  case.     See    also    Kolka    v, 

of  probable  cause  arising  upon  them  Jones,  6  N.  Dak.  461. 

should  be  decided  by  the  court  as  a  1.  Meysenberg  v,  Engelke,   18  Mo. 

(question  of  law,  without  the  interven-  App.  352;  Tolman  v.  Phelps,  3  Mackey 

uon  of  a  jury  at  all;  that  if  some  of  (D.  C.)  154. 

the  facts  are  undisputed  and  others  are  Beflnitioii  XTnneoeosary.  —  "  Inasmuch 

in  controversy,   and   the  question    of  as  the  question  of  probable  cause  is  al- 

probable  cause  cannot  be  determined  ways  to  be  determined  by  the  court 

upon  the  undisputed  facts  without  de-  from  the  facts  in  each  particular  case, 

termini ng  the  existence   of    those  in  it  would  seem  unnecessary  to  give  to 

dispute,  then  the  cause  should  be  pre-  the  jury  any  definition  of  the  term,  or 
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he  abjures  his  own  functions  and  commits  a  fatal  error,^  provided 
the  party  prejudiced  takes  proper  steps  to  save  the  point  for  the 
appellate  court.* 

any  instruction  upon  abstract  proposi-  the  charge  of  larceny,  of  which  he  was 

tions  relating  to  this  subject.     These  acquitted,   and    that    the    prosecution 

abstract  rules  will  guide  the  court  in  was  without  probable  cause,  and  map 

determining  the  question,  but  are  apt  licious,  they  must  find  for  the  piain- 

to  lead  the  jury  away  from  their  iunc-  tiff  "  —  because  it  left  the  question  of 

tion  of  passing  upon  the  effect  of  the  probable  cause  to  the  jury.    Whitfield 

evidence  in  support  of  the  probative  v,  Westbrook,  40  Miss.  317.    The  court 

facts  which  the  court  may  direct  them  cited    with    approval    Greenwade    v. 

to  find  in  order  to  determine  in  which  MiUs,  31  Miss.  468,  where  it  was  said: 

way  their  general  verdict  shall  be  ren-  '*  It  is  errpr  for  the  court  to  refer  the 

dered."     Ball  v.  Rawles,  93  Cal.  233.  determination  of  the  question  of  prob- 

1.  California.  —  Emerson  v,  Skaggs,  able  cause  to  the  jury,  under  any  state 

52  Cal.  247;    Ball  v.  Rawles,  93  Cal.  of  the  case,  without  declaring  to  them 

222.  the  principles  by  which  they  must  be 

Colorado.  —  Williams  v.  Kyes,  9  Colo,  governed  in  determining  the  question." 

App.  220.  A  charge  that  *'  if  the  facts  are  dis- 

District  of  Columbia.  —  Coleman   v.  pnted    it     is     for    you    to    determine 

Heurich,  2  Mackey  (D.  C.)  189;    Tol-  whether  or    not    there   was  probable 

man  v.  Phelps,  3  Mackey  (D.  C.)  154,  cause,**  was  held  to  be  so  plainly  erro- 

where     the    instructions    pronounced  neous  as  not  to  require  any  citation  of 

erroneous  are  quoted  in  full;  Costello  authority   to    the   point.     Beihofer  v. 

V.  Knight,  4  Mackey  (D.  C.)  69.  Loeffert,  159  Pa.  St.  365. 

Indiana,  —  Pennsylvania      Co.      v.  Hmnlest  Error.  —  Where  the  evidence 

Weddle.  100  Ind.  138;  Cottrell  v.  Cot-  does  not  show  a  legal  termination  of 

trell,  126  Ind.  181 ;    Seeger  v.  Pfeifer,  the  malicious  proceeding  error  inin- 

35  Ind.  16.  structions  as  to  the  existence  or  want 

Kansas,  —  Sweeney    v,    Pemey,    40  of  probable  cause  is  immaterial.    Her- 

Kan.  102;  Bell  v.  Keepers,  37  Kan.  64.  genrather  v.  Spielman,  (Md.  1891)  23 

Maine.  —  Ulmer  v.    Leland,    i    Me.  Atl.  Rep.  1106. 

135.  And  where  the  appellate  court  finds 

Maryland.  —  Medcalfe    v,   Brooklyn  upon  examination  of  the  evidence  in 

L.    Ins.   Co.,  45    Md.   198;    Johns  v.  the  record,  that  probable  cause  did  or 

Marsh,  52  Md.  323.  did  not  exist,  a  judgment  for  the  plain- 

Massachusetts.  —  Bacon  v.  Towne,  4  tiff  or  defendant,  as  the  case  may  be, 

•Cush.  (Mass.)  217.  will  not  be  reversed  for  error  in  leaving 

Michigan.  —  Rankin    r.   Crane,   104  the  entire  question  of  probable  cause 

Mich.  6.  to  the  jury.     Coleman  v.  Heurich,  t 

Mississippi.  —  Whitfield      v.      West-  Mackey  (D.  C.)  189;  Pangbum  v.  Bull 

brook,  40  Miss.  311.  i  Wend.  (N.  Y.)  345. 

Missouri.  —  Meysenberg  v.  Engelke,  2.  VeoMilty  of  fia^aitiag  InttmBtiesi. 

18  Mo.  App.  352.  — As  to  the  necessity  of  a  specific  prayer 

New   York.  —  Pangbum   v.   Bull,    i  for  instructions  in  order  to  put  the 

Wend.  (N.  Y.)  345;  Bulkeley  v.  KeteU  court  in   error  for  not  charging  spe- 

tas,  6  N.  Y.  384;  Bulkeley  v.  Smith,  2  cially  on   the   law  applicable    to   the 

Duer  (N.  Y.)  272.  question  of  probable  cause,  see  Lueck 

North  Carolina.  —  Vickers  v.  Logan,  v.    Heisler,    87    Wis.   650;     Haupt  v, 

Busb.  L.  (N.  Car.)  393.  Pohlmann,  16  Abb.  Pr.  (N.  Y.  Super. 

Pennsylvania.  —  Travis  v.   Smith,  i  Ct.)  301 ;  PuUen  v.  Glidden,  68  Me.  559; 

Pa.  St.  234;    Laughlin  v.  Clawson,  27  Ewing  v.  Sanford,  19  TVla.  605.    And 

Pa.  St.  328;   Mahaffey  v.  Byers,  151  generally  article  Instructions,  vol.  11. 

Pa.  St.  92.  p.  216  et  seq. 

Vermont.  —  Driggs  v.  Burton,  44  Vt.  In  Collins  v.  Shannon,  67  Wis.  441, 

124.  the  court  said:   "It  is  insisted  by  the 

Applyimg  the  Bule,  it  was  held  erro-  learned  counsel  for  the  appellant  that 

neous  to  instruct  the  jury   "  that  ii  the  court  should,  under  the  testimony, 

they  believed  from  the  evidence  that  have  instructed  the  jury,  as  a  matter 

the  defendants  instituted  and  carried  of  law,  that  there  was  an  absence  of 

on  a  prosecution  against  plaintiff,  on  probable  cause  for  the  attachment    It 
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3.  As  to  Malice.  —  The  existence  of  malice  is  almost  invariably 
a  question  of  fact  exclusively  for  the  decision  of  the  jury,  and 

cannot  be  withdrawn  from  them  by  a  peremptory  instruction  or 
otherwise/  unless  the  case  is  barren  of  all  evidence  tending  to 

is  a  sufficient  answer  to  this  allegation  Illinois,  —  Leyenberger   v.   Paul,  40 

of  error  that  no  such  instruction  was  111.  App.  516;  Hirsch  v.  Feeney,  83  111. 

asked  by  the  plainti£F,  and  no  exccp-  548;    Hirsch  v,  Mettelman,  7  HI.  App. 

tion   taken   because  such    instruction  112;    Harpham  v.  Whitney,  77  111.  32; 

was  not  given.     Upon  the  trial   both  Bishop  </.  Bell,  2  111.  App.  551;  Comisky 

parties,    by    their    silence,    consented  v.  Breen,  7  111.  App.  369. 

that  this  question  should  be  submitted  Indiana,  —  Taylor  f.  Baltimore,  etc., 

to  the  jury,  as  well  as  the  question  of  R.   Co.,    18    Ind.   App.   692;    Indiana 

malice  and  damages."  Bicycle  Co.  v,  Willis,  18  Ind.  App.  525. 

In  Karylaad  and  Bistriot  of  Golniabia.  See  also  Carey  v.  Sheets,  67  Ind.  375. 

—  •*  In  Maryland  it  has  never  been  the  Iowa.  —  Center  r.  Spring,  2  Iowa407; 

practice  to  charge  the  jury  in    civil  Hidy  v.  Murray,  loi  Iowa  65. 

cases,  except   in  response  to  specific  Maine,  —  Pullen  v,  Glidden,  66  Me. 

prayers    for    instructions.       But    this  202. 

established  practice  is  departed  from  Maryland.  —  Boyd  v.  Cross,  35  Md. 

by  the  courts  there  in  actions  for  ma-  194;  cTecil  v,  Clarke,  17  Md.  508. 

licious  prosecution.      \CiHng  Boyd  v,  Massachusetts. — Ellis  v.  Simonds,  168 

Cross,  35  Md.  197;    Cooper  v.  Utter-  Mass.  316. 

bach,  37  Md.  317;  Stansbury  V.  Fogle,  Michigan.  —  Hamilton  r.  Smith,  39 

37  Md.  386;  Medcalfe  v.  Brooklyn  L.  Mich.  222. 

Ins.  Co.,  45  Md.  205;  Johns  v.  Marsh,  Missouri,  —  Frissell  v,  Relfe,  9  Mo. 

52  Md.  333.]    ♦    •    *    Such  a  course  859;  Moody  v,  Deutsch,  85  Mo.  237. 

would    be  especially    proper    in    this  New  York,  —  Grinnell  v,  Stewart,  3a 

jurisdiction,  where  the  judges  always  Barb.     (N.     Y.)    544;     Vanderbilt    v* 

charge  the  jury  irrespective  of  the  in-  Mathis,  5  Duer  (  N.  Y.)  304;  Thorp  v. 

structions  asked."     Coleman  v,  Heu-  Carvalho,  14  Misc.  Rep.  (N.  Y.  C.  PI.) 

rich,  2  Mackey  (D.  C.)2oi.  554;    Kingsbury  v.  Garden,  45  N.  Y. 

Hefliity  of  Oljootioii  to  BofoetlTo  In-  Super.  Ct.  224,  holding  that  the  court 

■tnutloB. — See  generally  article  Excep-  erred  in  charging  that  malice  had  been 

TIONS  AND  Objections,  vol.  8,  p.  253,  et  proved;  Collins  v.  Manning,  (Supreme 

seq,     A  rule  of  the  Maryland  Court  of  Ct.)  32  N.  Y.  St.  Rep.  998;  Bulkeley  v. 

Appeals  provides  that  no  instruction  Smith,  2  Duer  (N.Y.)  271;  Von  Latham 

actually  given  shall  be  deemed  by  the  v,  Libby,  38  Barb.  (N.  Y.)  343. 

Court  of  Appeals  to  be  defective  by  rea-  North  Carolina.  —  Bradley  v,  Morris, 

son  of  any  assumption  therein  of  any  Busb.   L.   (N.   Car.)  395 ;  Johnson  v. 

fact,  or  because  of  a  question  of  law  Chambers,  10  Ired.  L.  (N.  Car.)  287. 

having  been  thereby  submitted  to  the  Oregon,  —  Gee  v.  Culver,  12  Oregon 

jury,  unless  it  appear  from  the  record  228. 

that    an    objection    thereto    for    such  Pennsylvania.  —  Gyles   v.  Jefferis,  5 

defect   was  taken  at  the   trial.    This  Pa.  Dist.  Rep.  129;    Ritter  v,  Ewing, 

rule   was    enforced    in    Stansbury    v,  174  Pa.  St.  341. 

FofiflCf  37  Md.  379,  where  the  defendant  Texas.  —  Griffin   v.    Chubb,   7  Tex. 

failed  to  object  to  an  instruction  sub-  603. 

mittiag  to  the  jury  the  whole  question  Vermont,  —  Barron  v.  Mason,  31  Vt. 

of  probable  cause  as  one  of  fact.  189. 

1.  Arkansas,  —  Lemay   v,   Williams,  West   Virginia,  —  Vinal  v.  Core,  18 

32  Ark.  166.  W.  Va.  i. 

California,  —  Lacey   v.    Porter,    103  United  States,  —  Munns    v,   De   Ne- 

Cal.   597:    Potter  v,  Seale,  8  Cat.  217;  mours,  3  Wash.   (U.  S.)  31;   Crescent 

Gonzides  v,  Cobliner,  68  Cal.  151.  City  Live  Stock  Co.  v.  Butchers'  Union 

ConneeHcut. — Stone    v.   Stevens,    12  Slaughter- House  Co.,   120  U.  S.   141! 

Conn.  326;  Smith  2^.  King,  62  Conn.  515.  Wheeler  v,  Nesbitt,  24  How.  (U.  S.) 

District    of    Columbia. — Porter    v,  544;   Stewart  v,  Sonnebom,  98   U.  S. 

White,  5  Mackey  (D.  C.)  180.  189. 

Georgia,  —  Andenon    v,    Keller,  67  England,  —  Mitchell  v,  Jenkins,  5  BL 

6a.  s8.  &  Ad.  588,  27  E.  C.  L.  131, 
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prove  malice,^  or  the  testimony  is  too  inconclusive  to  justify  any 
rational  finding  of  malice.*  Even  the  inference  of  malice  from 
the  want  of  probable  cause  Is  one  which  the  jury  alone  can  draw,' 
and  it  is  error  to  charge  that  the  law  infers  malice  from  the  want 
of  probable  cause,'*  or  to  give  a  peremptory  instruction  contain- 
ing that  implication.'  It  has  been  declared  that  ''  in  malicious 
prosecution  the  court  cannot  go  further  than  to  give  a  definition 

Legal    Kalioe.  —  In    Meysenberg    v.  124.     See  also  Carleton  v,  Taylor,  50 

Engelke,  18  Mo.  App.  346,  it  was  held  Vt.    220,     disapproving    Sonnetorn    v. 

proper  to  instruct  the  jury  that  if  the  Stewart,  a  Woods  (U.  S.)  599. 

object    of    the   criminal    prosecution,  Virginia,  —  See  Forbes  v.  Hagman, 

which  was  the  basis  of  the  suit,  was  to  75  Va.  168. 

coerce  the  plaintiff  to  pay  a  debt,  it  was  United   States,  —  Stewart    v.  Soone- 

malicious  in  a  legal  sense.     See  also  bom,  98  U.  S.  187. 

Spain  V.  Howe,  25  Wis.  628,  upholding  Compare  Bartlett  v,  Hawley,  38  Mino. 

a  similar  instruction  in  a  civil  suit  if  it  308. 

were  found  to  have  been  brought  '*  to  Initmotliig  ai  to  InteiiiM  of  XiUm.— 

secure  private  and  ulterior  benefits."  It  is  proper  to  instruct  the  jury  that 

And  where   the    uncontradicted   testi-  they  may  infer  malice  from  want  of 

mony  showed  that  the  real  purpose  of  probable  cause.      Bradley   v.  Morris, 

a  criminal  prosecution  was  the  enforce-  ousb.  L.  (N.  Car.)  397;  Shaul  v.  Brown, 

ment  of  a  contract,  it  was  held  to  be  28  Iowa  45;  Hogg  v,  Pinckney,  16  S. 

malicious  and  without  probable  cause  Car.  387.     See  also  PuUen  v,  Glidden, 

as  a  matter  of  law,  and  that  only  the  66    Me.    202.     But  it  is   improper  to 

question  of  damages  should  have  been  charge  in  effect  that  malice  cannot  be 

submitted   to  the  jury.      Clement    r.  inferred  from  want  of  probable  cause. 

Major,  8  Colo.  App.  86.  Lunsford  v.  Dietrich,  93  Ala.  565. 

1.  Hatjie  v.  Hare,  68  Vt.  247;  Perry  In  TVxoj,  where  the  rule  obtains  that 
V,  Sulier,  92  Mich.  72,  in  both  of  which  a  judge  shall  not  charge  upon  the 
cases  a  verdict  was  properly  directed  weight  of  evidence,  the  court  is  not 
for  the  defendant  because  there  was  no  authorized  to  charge  the  j  ury  that  they 
evidence  tending  to  prove  malice,  may  infer  malice  from  the  want  of 
Alexander  v,  Harrison,  38  Mo.  266;  probable  cause.  Biering  v.  Galveston 
Richter  v,  Koster,  45  Ind.  444;  Willis  v.  First  Nat.  Bank,  69 Tex.  599,  where  the 
Knox,  5  S.  Car.  474,  holding  that  a  non-  court  said :  "  However  correct  the  prop- 
suit  should  have  been  granted.  osition  may  be  as  a  matter  of  law,  we 

2.  Cecil  V,  Clarke,  17  Md.  508.  think  such  a  charge   would    give  too 
8.  California, — Gonzales  v,  Cobllner,  much  emphasis  to  the  want  of  probable 

68  Cal.   151;  Harkrader  v,  Moore,   44  cause,  and  would  be  well  calculated  to 

Cal.  144.  impress  the  jury  with   the  belief  that, 

Illinois.  —  Hirschi   v,   Mettelman,    7  in  the  opinion  of  the  court,  there  was 

111.  App.  112;  Harpham  V.Whitney.  77  no  probable  cause.'*     Compare  Grif^n  v. 

111.    32;    Bishop    V,   Bell,   2   111.   App.  Chubb,  7  Tex.  603. 

551.  4.  Greer  v.  Whitfield,  4  Lea  (Tcnn.) 

Indiana.  —  Helwig  z/.  Beckner,  (Ind.  85;    Malone  v.   Murphy,    2    Kan.  250; 

1897)  46  N.  E.  Rep.  644.  Bell  v.  Pearcy,  5  Ired.  L.  (N.   Car.)  83; 

Mississippi.  —  Whitfield      v.     West-  McClafferty  v.  Philps,   151    Pa.  St.  86; 

brook,  40  Miss.  311.  Frankfurter  v.  Bryan,  12  111.  App.  549; 

Missouri.  —  Christian  v.  Hanna,  58  Bishop  v.  Bell,  2  111.  App.  554;  Griffin 

Mo.    App.    37;    McGarry    v.    Missouri  v.  Chubb,  7  Tex.  603;   Smith  v.  King, 

Pac.  R.  Co.,  36  Mo.  App.  340.     Com-  62  Conn.   515,   holding,  however,  that 

pare  Sharpe  v.  Johnston,  76  Mo.  673.  error  in    charging  to  that    effect  was 

New    York.  —  Young  v.  Lyall,  57  N.  neutralized  by  other  parts    of  the  in- 

Y.  Super.  Ct.  39.  structions  by  which  the  jury  must  have 

Orej^on.  —  Gee  v.  Culver,  12  Oregon  clearly  understood  that  malice  was  a 

228.  question  of  fact  for  them  to  decide. 

Pennsylvania.  —  Bemar   v.    Dunlap,        6.  Schofieldz/.  Ferrers,  47  Pa.  St.  194! 

94  Pa.  St.  329.  Gee  v.  Culver,  12  Oregon  228;  Wright 

Vermont.  —  Driggs  v.  Burton,  44  Vt.  v.  Hayter,  5  Kan.  App.  638. 
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of  malice."  *  Conversely,  when  the  court  charges  upon  the  sub- 
ject of  malice,  the  sense  of  the  term  as  applied  to  actions  for 
malicious  prosecution  should  be  explained  to  the  jury.* 

4.  Ab  to  Advice  of  CoimaeL  —  Whether  a  party  has  fairly  and 
fully  disclosed  to  counsel  the  facts  within  his  knowledge,*  or  in 
good  faith  relied  on  the  advice  given,^  are  always  questions  of 
fact  to  be  submitted  to  the  jury.  Where  there  is  even  slight 
evidence  that  counsel  consulted  was  not  free  from  prejudice  it  is 
proper  to  charge  that  counsel  must  be  unbiassed  and  impartial.* 

6.  Ab  to  Terminfttion  in  Favor  <tf  Plaintiff  —  The  question 
whether  the  alleged  malicious  prosecution  or  proceeding  has 
legally  ended  in  favor  of  the  plaintiff  is  one  of  law  for  the  court, 
where  its  determination  depends  on  the  construction  of  records,* 
and  probably  in  all  cases  where  the  evidence  is  undisputed.^ 

6.  Ab  to  Damages  —  b  Oentnl.  —  The  court  should  explain  to 
the  jury  their  province  in  r^ard  to  damages,  and  the  grounds 

1.  Per  Waldo,  C.  J.,  in  Gee  v,  Cul-  cause.      "  It  cannot  be  necessary  to 

Yer,  12  Oregon  233,  where,  stating  the  state  all  the  law  applicable  to  the  case 

proposition  in  different  language,  the  in  every  instruction.**     Spain  v.  Howe, 

court  said:  "  When  the  judge  comes  to  25  Wis.  625. 

malice,  he  must  tell  the  jury  malice  is  8.  Seabridge   v,  McAdam,   108  Cal. 

so  and  so,  and  leave  it  to  them  to  draw  345 ;  Sandell  v.  Sherman,  107  Cal.  397; 

their  conclusions  from  the  evidence."  Anderson  v.  Friend,  71  111.  475;  Chicago 

Thayer,  J.  (p.   235),   alluding    to  the  Forge,  etc.,  Co.  v.   Rose,  69  111.  App. 

same  subject,  said:  "  A  court  has  no  123;   Connery  v.  Manning,  163  Mass. 

right  to  instruct  a  jury  as  to  any  fact  44,  holding  that  it  was  error  to  direct  a 

unless  there  is  evidence  in  the  case  that  verdict  for  the  defendant.     Thompson 

would  justify  their  finding  that  such  v.    Price,    100  Mich.   558;   Webster  v, 

fact  was  true."  Fowler,  89  Mich.  303;  Smith?/.  Walter, 

Harmleis  Error  in  l>efl]ii]ig  Kalioe.  —  125  Pa.  St.  453.    See  also  Anderson  v. 

An  imperfect  definition  of  malice  given  Keller,    67  Ga.   61,   holding   it  to  be 

in  instructions  will  not  be  regarded  on  erroneous  to  charge   the  jury  that  if 

appeal  where  the  evidence  shows  the  they    believed   the    testimony  of    the 

existence  of  probable  cause.     Smith  v,  counsel  consulted  by  the  defendant  to 

Swett,  63  Me.  344.  be  true,  their  verdict  must  be  for  the 

S.  John  V.  Marsh,  52  Md.  332,  hold-  defendant. 

ing  that  a  prayer  for  an  instruction  that  4.  Potter  v.  Scale,  8  Cal.  217;  Ander- 

"  the  verdict  must  be  for  the  defendant  son  » .  Friend,  71  111.  475;  Connery  ». 

unless  the  jury  shall  find  that  the  de-  Manning,   163  Mass.  44;    Cole  z/.  An- 

fendant  was  actuated  by  malice,  and  drews,  (Minn.  1897)  73  N.  W.  Rep.  3, 

also  that  he  acted  without  reasonable  holding  it  to  be  erroneous  to  dismiss 

and  probable  cause,**  etc.,  was  prop-  the  action  at  the  close  of  plaintiff's  evi- 

erly  refused  because  it  was  too  abstract  dence;    Smith  v.  Walter,   125  Pa.  St. 

in  form  and  *'  could  hardly  have  been  453. 

a  safe  guide  for  the  jury.'*     The  court  5.  Smith  v.  King,  62  Conn.  515.     See 

quoted  with  approval  the  definition  of  also  Watt  v.  Corey,  76  Me.  87. 

malice  in  this  form  of  action  as  given  Where  There  Is  No  Evidenoe  tending  to 

by    Mr.  Justice   Parke  in    Mitchell  v.  show  bad  faith  of  counsel,  it  is  error  to 

Jenkins,  5  B.   &  Ad.  588,  27  E.  C.  L.  instruct  on  that  point.     Bishop  v.  Bell, 

131.    See    generally    Am.    and    Eng.  2  111.  App.  551. 

Encyc.  of  Law  (2d  ed.),  title  Malicious  6.  Steed  v,  Knowles,  79  Ala.  451. 

Prosecution,  7.  See  Lytton  v.  Baird,  95  Ind.  349; 

Separata  lastmetioii  as  to  Kalioo.  —  The  Rachelman  v.  Skinner,  46  Minn.  196; 

court  may  instruct  in  one  proposition  Hergenrather  v.  Spielman,  (Md.  1891) 

as  to  what  will  constitute  malice,  and  in  22  Atl.  Rep.  1106;  Johnson  v.  Shove,  6 

a  separate  proposition  as  to  probable  Gray  (Mass.)  498,  and  Hamilburgh  v. 
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upon  which  they  may  make  allowance,  and  call  their  attention 
to  the  principles  proper  to  guide  their  discretion.* 

Special  DamagM. — Where  there  is  no  evidence  of  special  damage* 
or  none  is  alleged  in  the  declaration  or  complaint,'  or  there  is  no 
request  for  special  instructions,^  the  court  need  not  charge  as  to 
special  damage.  Error  in  authorizing  the  jury  to  award  special 
damages  not  alleged  in  the  complaint  is  harmless  where  no  evi- 
dence of  such  damage  has  been  given.* 

7.  As  to  Halioions  Abuse  of  Froooss.  —  Where  the  action  is  appar- 
ently for  malicious  prosecution,  it  is  not  error  to  confine  the 
instructions  to  that  theory,  although  the  declaration  states  facts 
constituting  a  cause  of  action  for  malicious  abuse  of  process,  if 
there  is  no  request  to  charge  on  the  latter  aspect  of  the  case.* 

XI  VSBBIOT  JJTD  JusaxBNT.  (See  generally  articles  J  UDGMENTS, 
vol.  1 1,  p.  796 ;  and  VERDICTS.)  —  In  an  action  by  several  plaintiffs 
the  verdict  must  be  in  favor  of  all  or  none  unless  the  names  of 
those  who  have  no  cause  of  action  are  struck  out  by  amendment.' 
Where  several  defendants  are  joined,  and  all  might  in  point  of 
law  or  fact  be  jointly  liable,  a  verdict  may  be  taken  against  all  or 
against  one  or  more  and  in  favor  of  the  others.*  Where  a  verdict 
is  rendered  c^ainst  several  defendants  it  should  be  for  one 
amount  against  all.*  But  if  the  jury  improperly  sever  the  dam- 
ages the  plaintiff  may  take  judgment  against  all  the  defendants 
for  the  largest  damages  found  against  any  one  of  them.**     It  is 

Shepard,  119  Mass.  30,  in  all  of  which  the  statute  limited  the  recovery  to  that 

cases  a  verdict  for  the  defendant  was  sum,  it  was   held  that  the  defendant 

directed;  Feazle  v,  Simpson,  2  111.  30;  was  not  prejudiced  by  the  use  of  the 

Cole  V,  Hanks,  3  T.  B.  Mon.  (Ky.)  208;  word    **  statute  "    instead    of    "  com- 

Knott  V.  Sargent,  125  Mass.  95;  Gal-  plaint."     Fisher  v,  Hamilton,  49  Ind. 

lagher  v.  Stoddard,  47  Hun  (N.  Y.)  loi ;  349. 

Bacon  v.  Townsend,  6  Barb.  (N.  Y.)  8.  Ellison  v.  Brown,  43  Neb.  68. 

426;  Clark  V,  Cleveland,  6  Hill  (N.  Y.)  8.  Abohosh  v.  Buck,  (Ky.  1897)  43  S. 

344;  Williams  v,  Woodhouse,  3  Dev.  L.  W.  Rep.  425.     See  «^tf,  p.  452,  Aver- 

(N.    Car.)    257;    Hewit  v.   Wooten,   7  m^nts  As  to  Damages. 

Jones  L.  (N.  Car.)  182;  Mayer  v,  Wal-  4.  Leach  v,  Wilbur,  9  Allen  fMaas.) 

ter,  6  Phila.  (Pa.)  592;  Kirkpatrick  v.  2x2;  Ellison  v.  Brown,  43  Neb.  70. 

Kirkpatrick,  39  Pa.  St.   288;    Law  v,  5.  Lytton  v.  Baird,  95  Ind.  349. 

Franks,  Cheves  L.  (S.  Car.)  9;  Thomas  6.  Hearn  v.  Shaw,  72  Me.  187. 

V.  De  Gratfenreid,  2  Nott  &  M.  L.  (S.  What  OosflitKtM  Malfaiovs  Atraae  «f 

Car.)  143 ;  Smith  v.  Shacklef ord,  i  Nott  VMkwss.  —  See  su^ra,  p.  432,  note  3. 

&    M.    L.  (  S.    Car.)   36;     Driscoll    v.  7.  McLeod  v.  McLeed,  73  Ala.  42. 

M'Burney,  2  Nott  &  M.  L.  (S.  Car.)  54,  t.  Laverty  v.  Vanarsdale,  65  Pa.  Sl 

in  all  of  which  cases  the  platntifif  was  507*  Cooper  v,  Tunrentine,  17  Ala^.  14; 

nonsuited;    Swengaaid    v,    Davis,   33  McMullin  v.  Church,  82  Va.  504;  AU 

Minn.  368;  Nebenzahlv.  Townsend.  61  bright  v.  McTighe,  49  Fed.  Rep.  817; 

How.  Pr.  (N.  Y.  C.  PI.)  353;  Howell  r.  Jenner  v,  Carson,  in  Ind.  524. 

Edwards,   8   Ired.   L.    (N.    Car.)   516;  9.  McCarthy  v.  De  Armit,  99  Pa.  St. 

Bump  V.  Betts,  19  Wend.  (N.  Y.)42i.  72;  'McCool  v,  Mahoney,  54  Cal.  491: 

1.  Per  Graves,   J.,  in   Hamilton   v.  Shultz    v.    Hunter,    2    Browne    (ni.) 

Smith,  39  Mich.  230.   And  see  generally  233. 

article  Damages,  vol.  5,  p.  780.  10.  DougiMrtyt^.  Doney,4BibbtK7.) 

HarmliM  Idfftaka.  —  Where  the  com-  207.    See,  faow«ver,  Bulkeley  v.  Smftb, 

plaint    claimed  five  thousand  dollars  2  Duer  (N.  Y.)  961 ;  and  generally  article 

damages,  and  the  court  charged  that  Vb&dicts. 
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not  necessary  that  the  facts  be  found  by  the  jury  in  the  form 
of  a  special  verdict.*     But  special  verdicts  were  allowed  at  com- 
mon law,  and  are  authorized  and  regulated  by  statute  in  many 
states.* 
XTT.  Statittoby  Actions  fob  Double  ob  Tbeblb  BAXAes^  — 

In  Conttecticut  a  statute  authorizes  the  recovery  of  treble  dam- 
ages for  the  prosecution  of  "  any  suit  or  complaint "  without 
probable  cause  and  with  a  malicious  intent  to  vex,  etc.*  Although 
the  same  injury  is  actionable  at  common  law  in  that  state^^^a 
count  on  the  statute  cannot  be  joined  with  a  count  as  at  com- 
mon law.*  Nor  can  several  plaintiffs  join  in  the  action,  as  the 
injury  is  purely  personal.*  In  actions  upon  the  statute  questions 
of  pleading,  are  determined  upon  common-law  principles''^  for 
which  reference  should  be  had  to  other  parts  of  this  article.* 
It  need  not  be  formally  averred  that  the  acts  complained  of  were 
committed  against  the  statute,  where  the  declaration  suffi- 
ciently shows  a  violation  of  the  statute.*  The  better  course  is 
for  the  jury  to  find  single  damages  and  for  the  court  to  render 
judgment  for  treble  the  amount.**  A  full  discussion  of  the 
pleading  and  practice  in  actions  for  double  and  treble  damages 
under  statutes  will  be  found  in  the  article  Damages,  vol.  5,  p. 
726  et  seq. 

Xm  KALXGIOITB  PBOSEOVTION  A8  a  CBUmrAL  OnENSE.  —  Mali- 
cious prosecution  eo  nomine  is  not  a  criminal  offense,  except  by 
statute.** 

An  Infomatloii  Founded  on  the  Texas  Statute  providing  for  the  punish- 
ment of  one  who  institutes  or  procures  a  criminal  prosecution  *• 
is  sufficient  if  it  follows  the  language  of  the  statute  and  describes 
the  criminal  prosecution.**   It  need  not  aver  that  the  prosecution 

1.  Ball  V.  Rawles,  93  Cal.  227.  8.  See  supra^  subsections  to  VI.  Aver^ 

8.  Sec  generally  article  Verdicts.  mmts  of  the  Declaration  or  Complaint. 

As  to  consistency  between   special  9.  Doane    v,    Cummins,    11    Conn, 

findings  and  general  verdict,  see  John-  152. 

«on  V,  Miller,  82  Iowa  693;  Acton  t/.  10.  Doane  t/.  Cummins,  11  Conn.  157, 
CofFman,  74  Iowa  17.  Sufficiency  and  holding,  however,  that  the  practice  is 
construction  of  special  verdict,  see  Hel-  not  indispensable,  and  that  where  the 
wiflr  V,  Beckner,  (Ind.  1897)  46  N.  E.  jury  rendered  a  verdict  for  treble  dam- 
Rep.  644;  Indiana  Bicycle  Co.  v,  Wil-  ages  a  judgment  for  the  same  amount 
lis,  18  Ind.  App.  525.  Findings  neu-  was  not  erroneous.  See  also  Camp- 
tralizing  each  other,  see  Terre  Haute,  bell  v.  Finney,  3  Watts  (Pa.)  84. 
etc.,  R.  Co.  V,  Mason,  148  Ind.  578.  11.  Baldwin    v,    Hamilton,    3    Wis. 

8.  Conn.  Gen.  Stat.   {1888),  §  1353,  747- 

which  has  been  in  force  for  more  than  18.  "  If  any  person    *    *    *    with 

a  century.  intenttovex,  harass,  or  injure    ♦    ♦    * 

4.  Whipple  V,  Fuller,  11  Conn.  586;  shall  institute  or  cause  to  be  instituted 

Sterling   v,    Adams,    3    Day    (Conn.)  any  criminal  prosecution  against  such 

413.  other  person,  he  shall  be  deemed  guilty 

6.  Whipple  V,  Fuller,  11  Conn.  584.  of  malicious  prosecution,"  etc.    Texas 

6.  Ains  worth  v.  Allen,  Kir  by  (Conn.)  Penal  Code  (1895),  §  292. 

145.    Sec  supra^  V.  i.  Plaintiffs.  18.  Dempsey  v.  State,  27  Tex.  App. 

7.  Sterling  v,  Adams,  3  Day  (Conn.)    271,  where  the  charge  in  the  informa- 
413.  tion  is  given  in  full. 
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had  ended  before  the  presentment  of  the  information,*  nor  that 
the  prosecution  was  malicious  or  without  probable  cause.* 

Inttrnetioiu.  —  But  malice  and  want  of  probable  cause  must  be 
proved,  and  proper  instructions  should  be  given  as  to  each  of 
those  elements.* 

1.  Dempsey  v.  State,  27  Tex.  App.  which  will  be  foand  in  Reed  v.  State, 

271;  '*as  the  statute  makes  no  such  29  Tex.  App.  450. 

requirement."  S.  Reed  v.  State,  29  Tex.  App.  449; 

S.  These    averments  were  not  con-  Dempsey  v.  State,  27  Tex.  App.  271, 

tained  in  an  approved  precedent  which  holding  that  malice  and  want  of  prob- 

will  be  found  in  Dempsey  v.  State,  27  able  canse  are  "  within  the  intention  " 

Tex.  App.  271,  nor  in  another  precedent  of  the  statute,  though  not  expressed 

therein. 
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See  articles  ATTORNEYS,  vol.  3,  p.  i04;  DISBARMENT 
AND  SUSPENSION  OF  ATTORNEYS,  vol.  6,  p.  708; 
DRUGGISTS,  vol.  7,  p.  226;  PHYSICIANS  AND 
SURGEONS. 


MANDAMUS. 

By  Earl  P.  Hopkins. 
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3.  Procedendo,  501. 

4.  Prohibition,  501. 

5.  ^«^?  Warranto,  501. 
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5.  If^erior  State  Courts,  516. 

ZI  ConruoT  of  Jitbisdiotiov  Bbtwbev  Fxds&al  ash  Btati 
ComtTfl^  519. 

I.    Writs  out  of  Federal  Courts,  519. 
a.    Writs  out  of  State  Courts,  522. 

XH  Vkvirx,  523. 
Zm  XurBAiciTs  TO  ComiTB  AVB  Judicial  OmciBik  52(SL 

!•  /«  General,  526. 

0.  /«  Matters  of  Discretion,  526. 
^.    TV  Compel  Performance  of  Mimsterutl  Aci$^  518. 
c.   To  Compel  Performance  of  Specific  Acts^  529. 
(i)  Ministerial  Acts,  529. 
2)  yudicial  Acts,  529. 
j)  Ministerial  and  yudkial  Acts  DUH^^^mshei^ 

530- 
i£  Instead  of  Appeal  or  Error,  53a 


^ 


{i\  In  General^  530. 


^A^«  Appeal  or  Error  Inadequate^  533. 
t.  To  Hold  Court  and  Entertain  Cause,  534. 
a.    TV  ^<7A/  and  Preside  over  Court,  534. 
(i)  At  Time  Required  by  Law ^  534. 
(2S  -4/  y/tf^^f  Required  by  Law,  534. 
(3)  Competency  of  Judge,  534. 
^.   TV  Entertain  and  Try  Cause,  535. 
f  i^  /«  General,  535. 

(2)  d7»^r  fT^/  Circumstances  and  in  Whai  Prp^ 

ceedings,  537. 

(3)  Directions  to  the  Inferior  Tribunal,  543. 
3.  /»  Matters  Incident  to  the  Conduct  of  Causes,  543. 

a.  Matters  of  Practice  Generally,  542 . 
^.  Service  of  Process  and  Notice^  543. 
c.  Docket  EntrieSy  543. 
Amendments y  545. 


f  i)  Cy  Records.  545. 
(2)  C>/  Pleadings,  546. 
#•  Removal  of  Causes,  5^46. 

i^  ^nV  w/  ^  Federal  Court,  546. 
2)   ^r/V  <w/  <?/  State  Court,  547. 
j)  Remand  of  Cause  Improperly  Remeved,  54|r. 
f.  Change  of  Venue,  548. 
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g.  Continuances,  550. 


(i)  To  Grant  Continuances y  550. 
0       "    ~ 


2)  To  Set  Aside  Continuances,  550. 
h.  Stipulations  and  Awards,  ^^x. 

i.  Intervention,  551. 
y.  Pieces,  Proof,  and  Witnesses,  552. 
k.  Depositions^  553. 
/.  Interrogatories,  553. 
«r.  Reference,  553. 

«.    7>Mf/  ^_y  ^wry  and  Jury  Service,  554. 
^.  Dismissal  and  Reinstatement  of  Causes,  555. 

(i^  To  Compel  Court  to  Dismiss,  555. 

(2)  To  Compel  Court  to  Reinstate,  556. 
/.  Reception  and  Entry  of  Verdict,  559. 
q.  New  Trial  and  Rehearing,  559, 
r.  Entering  and  Signing  Judgments  and  Orders,  562. 

(i)  In  General,  562. 

(2)  On  Verdict,  564. 
s.   Vacating  and  Altering  Judgments  and  Orders,  565. 
/,  Costs,  568. 

To  Require  Security,  568. 
Taxation,  568. 

3)  To  Enter  Judgment  for  Costs,  569. 

4)  To  Vacate  Alloivance  of  Costs,  569. 
tt.  In  Matters  Relating  to  Appeal,  570. 


i^  To  Grant  Appeal,  570. 


2)  To  Perfect  Appeal,  C73. 

3)  To  Entertain  Appeal,  574. 
4S  TV?  Dismiss  Appeal,  574. 
^51   TV?  Reinstate  Appeal,  575. 

6)  Bills  of  Exceptions,  576. 

7)  Supersedeas  and  Stay  of  Proceedings,  586. 

4.  //f  Mailers  Pertaining  to  Executions,  588. 
a.   TV  /rxw^  Execution,  588. 
^.   TV  Vcuate  and  Set  Aside  Execution,  590. 
^.   TV  VaccUe  Rule  Setting  Aside  Execution,  590. 
^.    TV  Z«{y  Execution,  591. 
/.    TV  Release  Levy,  qpi. 
/.   TV  Execute  Sheriff's  Deed,  591. 
^.    To  Issue  Venditioni  Exponas,  Kgi, 

5.  /«  McUiers  Pertaining  to  Judicial  Sales,  591. 

6.  TV  Enforce  Mandates  and  Orders,  592. 

7.  /«  Criminal  and  Police  Cases,  503. 
&  Miscellaneous  Acts  and  Proceeatngs,  597. 

a.  /»  Attachment  and  Garnishment,  597. 

i.  Mandamus  in  Lieu  and  in  Aid  of  Certiorari^  599. 

c.  Acts  Pertaining  to  Bonds,  601. 

i)  /«  General,  601. 

2S  Approval  of  Bonds,  601. 

'3)  TV  i^r'a:  Amount  of  Bamd,  604. 

^4)  TV  Substitute  Bond,  605. 
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(5)   To  Quash  Bond,  605. 

d.  Appraisement  of  Damages,  605. 

e.  Contempt  Proceedings,  606. 
/.  Habeas  Corpus,  608. 
g.  Injunction,  609. 

To  Compel  Granting,  609. 
To  Dissolve  Injunction,  610. 

[3)  To  Reinstate  Injunction,  611. 

(4)  To  Enforce  Injunction,  611. 
h.  Insolvency  Proceedir^s,  611. 

I.  Probate  Proceedings,  612. 
y.  Prohibition,  614. 
^.  Replevin,  614. 
/.  Receivers,  614. 
jfr.  Proceedings  Against  and  Concerning  Attorneys,  615. 

KIT.  DlKAVB  AHB  DBFAULT,  6 1 6. 

1.  ^i4^«  Necessary,  616. 

2.  What  Is  a  Sufficient  Demand,  621. 

tf.  /«  General,  621. 

^.  (?«  ^>i^m  Demand  Must  BeMade^  623. 

3.  ^^x/  Constitutes  a  Default,  623. 

4.  -fi^^f^/  ^  Want  of  Demand,  625. 

ZV.  PABTIBfl^  625. 

1.  In  General,  625. 

2.  Relators,  626. 
tf.  Public  Officers,  626. 

i^  Attorney- GenercU,  626. 
'2^  District  and  County  Attorneys,  627. 
^3)  ^^>^^  /'k^/zV  Officers,  627. 
4)  Successors  in  Office,  629. 
^.  Private  Persons,  630. 

Public  Right  Involved,  630. 
Private  Right  Affected,  6^6. 
What  Is  a  Sufficient  Private  Interest,  62!^. 
{a)  In  Action  Against  Quasi-public  Corpo- 
rations, 638. 
Rights  Respecting  Public  Schools,  63S. 
Proceedings  Relating  to  Elections,  639. 
( </)  Police  Regulations,  640. 
^  ^  )  yudicial  Actions,  640. 
^/)  Legislative  Action,  ^641. 
^^^  Ministerial  Action,  (i^\. 
h)  Proceedings  Affecting  Private  Prop- 
erty, 642. 
(  O  lights  Respecting  Incorporeal  Personal 
Property,  643. 

c.  Disqualification  of  Relators,  644. 

d.  Joinder  of  Relators,  645. 

3.  Respondents,  646. 
tf.  /«  General,  646. 
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• 

b.  Public  and  Corporate  Officers  and  Corporations^  647- 
(i)  Corporation  or  Officer y  647. 

(2)  What  Officer,  648. 

(3)  Board  or  Members,  650. 

c.  What  Disqualifies  Respondents,  654. 

d.  yoinder  of  Respondents,  6^^. 
(i)  In  General,  654. 
(2)  In  Particular  Cases,  657. 

(a  )  Collection  of  Tcuces,  657. 

(^b)  Municipal  Corporations  and  Officers^ 

657- 
(f )  Proceedings    Affecting    Private   Cor- 

porations,  658. 
(</)  Members  of  Boards  Who  Are  Nat  in 
Default,  659. 
Title  to  Office  Involved,  659. 
Title  to  Real  Property  Involved,  660^ 
Private  Individual  Interested  in  Offi- 
cial Acts,  660. 
/.  Effect  of  Bringing  Action  Against  Wrong  Person^  66 1  - 
/.  Against  Officer  After  Expiration  of  Term  of  Officer 

661. 
g.  Against  Successor  of  Delinquent  Officer,  663. 

4.  Bringing  In  New  Parties,  664. 

a.  In  General,  664. 

b.  Intervention,  664. 

TTL  Pleadiho,  667. 

1.  In  General,  667. 

2.  How  Proceedings  Entitled,  668. 

'  a.  Whether  in  Name  of  State,  668. 

I  b.   The  Relator,  670. 

3.  Relator* s  Initial  Pleading,  tTi. 

a.  Alternative  Writ,  671. 

b.  Petition,  672. 

c.  Motion,  673. 

4.  Contents  of  Relator* s  Pleading^  674. 

a.  jurisdiction  of  Court,  674. 

b.  Certainty,  674. 

c.  Allegation  of  Facts,  676. 

d.  Relator's  Right,  677. 

e.  Respondent's  Power  and  Dutyy  680. 
/.  Demand  and  Refusal,  681 

g.  No  Other  Remedy,  683. 

h.    The  Prayer,  684. 

I.  Affidavit  and  Verification,  685. 

y.  Sufficiency  in  Particular  Proceedings,  687. 

i)  Reinstatement  in  Voluntary  AssocicUions,  687^ 

'2)  Affecting  Real  Property,  687. 

3)  Concerning  Highways,  688. 

^4)  Enforcement  of  Payment  of  Claims,  689. 

5)  Relating  to  Schools,  692. 
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(S)  Against  judicial  Officers y  693. 

(7)  Agaifist  MinistericU  Officers,  6g$. 

(8)  RelcUing  to  E lections ,  695. 

(9)  Against  Private  Corporations y  697. 

5.  Demurrer  and  Motion  to  Quash ,  697. 

a.  Distinction  Between  Demurrer  and  Motion  ip  Quash, 

697. 

b.  Application  of  Ordinary  Rules  to  Demurrer,  698. 

c.  At  What  Time,  700. 

d.  Form  of  Demurrer,  700. 

e.  Waiver  of  Right  to  Demurrer  or  Quashal,  701. 
/.  Demurrer  to  Petition^  702. 

g.  Motion  to  Quash  Alternative  Writ,  704. 
h.  Demurrer  to  Return,  705. 

I.  Motion  to  Quash  Return,  708. 

y.  Withdrawal  of  Demurrer,  709. 

^»  judgment  on  Demurrer  and  its  Effect,  700. 

/.  yudgment  on  Motion  to  Quash  and  Its  Effect,  710. 

6.  Return  or  Answer,  710. 

tf.  In  General,  710. 

b.  Right  to  Make  Return,  712. 

c.  Duty  to  Make  Return,  713. 

d.  At  What  Day  the  Writ  Is  Returnable,  713. 

e.  By  Whom  Return  to  Be  Made,  7 14. 
f.  Form  and  Contents  of  Return,  ^16, 

(i)  /«  General,  716. 
2)  Certainty,  716. 
3S  Allegation  of  Facts,  721. 
^4)  Information  and  Belief ,  723. 

5)  The  Requisite  Particulars,  724. 

6)  Traverse  or  Confession  and  Avoidance,  725* 
7S  Several  and  Inconsistent  Defenses,  726. 

'8)  Particular  Defenses,  727. 

(ii)  Equitable  Defenses,  727. 
^  )  /^tf  ^/x  Occurring  Since  Writ  Issued,  727. 
Lapse  of  Time  for  Performance,  728. 
Unconstitutionality  of  Statute,  728. 
Another  Action  Pending,  728. 
Pendency  of  Injunction,   729. 
^a«/  <?/  Funds,  7 10. 
(  ^  )  Performance  of  the  Act  Sought,  732« 
^.  Admissions  and  Waivers,  734. 
Ti)  Express  Admissions,  734. 

(2)  Allegations  Not  Denied,  734. 

(3)  Waiver  of  Formal  Defects,  734. 
r4)  Waiver  of  Substantial  Defects,  735. 
VS)  Defects  Cured  by  Answer,  736. 

A.  Sufficiency  of  Returns  in  Particular  Cases,  736. 


(i)  Bills  of  Exceptions,  736. 
(2^  Liquor  Licenses,  737. 
(3)  Inspection  of  Books,  'j^'j. 


Liquor  Licenses,  737. 
«  ^  Books,  7 
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\\\  Title  to  Reaityy  738. 

^5^  Elections y  738. 

o)  Location  of  County-seat^  739. 

(7)  Office  and  Officers^  7^9. 
(i\  Claims  Against  Public  Corporatums^  740. 
(9}  Assessment  and  Collection  of  Taxes^  743. 
I.  Affidavits  and  Verification^  744. 

7.  ^^b.  745- 

a.  Propriety  of  Reply,  745. 

^.  Admissions,  747. 

r.  i^^r»«  a«^  Contents  of  Reply ^  748. 

8.  Action  for  False  Return,  749. 

9.  Motions,  750. 

tf.   T'^t?  Strike  Out,  750. 
^.  TIs?  J/ii>t<r  JS/^r^  definite  and  Certain^  750. 
r.   To  Dismiss,  751. 
^.  /^^r  Further  Return,  751. 
10.  Amendments,  751. 

a.  /«  General,  751.  *. 

^.   Of  Petition,  752. 

r.   Of  Alternative  Writ,  753. 

</.  6y  -^«/^  /(t?  »S//<;a/  Cause,  754. 

^.   Of  Return,  754. 

ZVn.  ABATSXBNT  07  THE  ACTION,    755. 

1.  In  General,  755. 

2.  Death  of  Relator,  755. 

3.  Termination  of  Relator's  Office,  756. 

4.  Death  of  Respondent,  756. 

5.  Termination  of  Respondent s  Office^  756. 

XVm   HOTICE,    BlTLB   TO  SHOW  CAUSB,  AVB  ALTEBHATIYX  WEIT, 

757. 
I.  Notice,  757. 

a.  Necessity  of  Notice,  757. 

^.    ^^j/  Is  Sensed,  760. 

r.    W^^^  Should  Be  Served,  763. 

</.  Sufficiency  of  Notice  and  Service,  765. 

e.  Acceptance  and  Waiver,  766. 

3.  J?»/^  /<?  *S!^<?w  Cause  and  Alternative  Writ,  767. 

a.  Which  Begins  Proceedings,  767. 

b.  When  They  Are  Issued,  768. 

c.  Form  and  Contents,  769. 
Of  Rule  to  Shoui  Cause,  769. 
Of  Alternative  Writ,  769. 

XDL  Pbbekptoby  Wbit,  771. 

1.  When  Issues  Before  Alternative  Writ,  771. 

2.  What  Authorizes  Issuance  of  Peremptory  Writ,  776. 

a.  Failure  to  Answer,  776. 

b.  Ansufer  Insufficient,  777. 
r.  On  Demurrer  or  Motion  to  Quash,  jjg, 

d.  The  Judgment,  780. 
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e.  Consent  of  Parties^  782. 
/.  On  Appeal,  782. 

3.  Form  and  Contents,  782. 

a.  In  General,  782. 

b.  Certainty,  783. 

r.  Conformity  to  yudgment  and  Pleadings,  785. 

d.  Against  Whom  Issues,  788. 

e.  Specification  of  Acts  to  Be  Performed^  789. 

{j)  By  Ministerial  Officers,  789. 
(2)  By  yudicial  Officers,  789. 

4.  Quashal  and  Amendment,  790. 

5 .  Effect  —  Res  Adjudicata,  791. 

6.  The  Return,  792. 

ZX.  DI8KI88AL,  794. 

ZXI  Tbial,  795. 

1.  In  General,  795. 

2.  Z*^^  Issues,  'jgj, 

a.  Methods  of  joining  and  Kinds,  797. 

b.  Sending  Issues  to  Another  Court,  799. 

3.  What  Questions  Considered,  800. 

4.  yury  Trial,  801. 

5.  Reference,   804. 

6.  Variance,  804. 

7.  Argument  of  Counsel,,  804. 

8.  Verdict,  805. 

7CXTI.  EvTOBCiHo  Obebiekce  to  Psbxxptoby  Wbit,  805. 

1.  In  General,  805. 

2.  Contempt,  807. 

fl.  ^^fl/  /f  a  Contempt,  807. 

^.  Method  of  Procedure,  810. 

f.  Against  Whom  Obedience  Enforced,  812. 
</.  Nature  of  Punishment,  814. 

XXTTT.  DAXAeEB*  814. 

XZIV.   C08TB»  816. 

1.  Right  to  Costs,  816, 

2.  ^^tf  Liable  for  Costs,  819. 

3.  Amount  and  Tcucation  of  Costs,  821. 

4.  Security  for  Costs,  822. 

ZXT.  Appeal  abb  Wbit  of  Ebbob,  823. 

1.  When  Lies  — '■  Appealable  judgments  and  Orders  ttj. 

2.  Who  May  Appeal,  828. 

3.  Procedure — Review,  829. 

4.  Judgmefit,  831. 

a.  In  General,  831. 

b.  Dismissal y  832. 

5.  Supersedeas  and  Stay,  833. 

XXVI.  Beyiew  by  Cebtiobabi  akd  MABDAmrs*  834. 
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IMIiiitloa.  MANDAMUS,  DaftaMon. 

CROSS-REFERENCES. 

J^or  matters  of  Substantive  Law  and  Evidence,  and  as  to  when  the  writ  of 
Mandamus  lies,  consult  the  title  MANDAMUS,  Am.  and  £ng. 
Encyc.  of  Law. 

And  consult  other  articles  in  this  work  for  concrete  matters  of 
Pleading  and  Practice  pertinent  to  the  use  of  the  writ  of  Man- 
damus in  particular  cases,  such  as  CARRIERS,  vol.  3,  pp.  815, 
869;  CERTIORARI,  vol.  4,  PP.  73,  231;  CHANGE  OF 
VENUE,  vol.  4,  p.  386;  COSTS,  vol.  5,  p.  257.  And  see  the 
General  Index  to  this  work,  title  MANDAMUS. 

I.  BSTIHITION.  —  A  writ  of  mandamus  is  a  command  issuing 
from  a  court  of  law  of  competent  jurisdiction,  in  the  name  of  the 
state  or  sovereign,  directed  to  some  inferior  court,  or  to  some 
officer,  corporation,  or  person,  and  requiring  the  performance  of 
a  particular  act  or  thing  therein  specified  which  pertains  to  the 
duty  of  such  court  or  person.^ 

1.  Am.  and  Eng.  Encyc.  of  Law,  title  exercise  of  ministerial  functions,  and, 

Afaptdamus.  when  necessary,  directing,  controUing, 

Bladnrtene's  Deflnitioa.  —  "  A  writ  of  and  compelling  the  performance  of  such 
mandamus  is,  in  general,  a  command  functions,  when  one  who  fills  an  official 
issuing  in  the  king's  name  from  the  trust  fails  or  refuses  to  perform  such 
Coartof  King's  Bench,  and  directed  to  ministerial  duty."  Davidson  v.  Wash- 
any  person,  corporation,  or  inferior  burn,  56  Ala.  596. 
court  of  judicature  within  the  king's  A  Writ  of  MandamiisIsftHighPreroga- 
dominions,  requiring  them  to  do  some  tlTO  Writ  issued  from  a  superior  tri- 
particular  tHing  therein  specified,  which  bunal  to  any  person,  corporation,  or 
appertains  to  their  office  and  duty,  and  inferior  court  of  judicature,  requiring 
which  the  Court  of  King's  Bench  has  them  to  do  justice  which  in  duty  and 
previously  determined,  or  at  least  sup-  by  virtue  of  their  office  they  are  bound 
poses,  to  be  consonant  to  right  and  to  do.  Mead  v.  Dunn,  Minor  (Ala.)  46. 
justice.*'  3  Black.  Com.  no,  quoted  in  It  Is  ft  Writ  Commanding  the  Perform- 
Fitch  V.  McDiarmid,  26  Aik.  4J32.  ance  of  some  act  or  duty  therein  speci- 

'*y<  IVrit  of  a  Moving  Nature,**  —  **A  fied,  in  the  performance  of  which  the  ' 
writ  of  mandamus,  in  name  and  na-  applicant  for  the  writ  is  interested,  or 
ture,  and  at  common  law,  is  something  by  the  nonperformance  of  which  he  is 
of  a  mandatory  nature,  compelling  an  aggrieved  or  injured.  As  a  preven- 
act.  Blackstone  says  (bk.  3,  p.  no)  tive  remedy  simply,  it  is  never  used.  Its 
that  it  is  a  writ  requiring  the  person,  use  is  confined  to  those  actions  where 
court,  or  officer  to  do  some  particular  the  law  is  without  any  specific  remedy, 
thing,  therein  specified,  which  pertains  and  where,  in  justice  and  good  govern- 
to  their  office  or  duty.  The  writs  to  ment,  there  ought  to  be  one.  Legg  v, 
prevent  the  doing  of  an  act  by  courts  Annapolis,  42  Md.  203. 
or  individuals  were  those  of  prohibition  The  Iow&  Code  1897,  §  4341,  gives  the 
and  injunction.  Mandamus  was  a  following  definition:  "  The  action  of 
writ  of  a  moving  nature,  the  proper  mandamus  is  one  brought  to  obtain  an 
writ  to  enforce  obedience  to  an  act  of  order  commanding  an  inferior  tribunal, 
Parliament,  and  hence  only  proper  to  board,  corporation,  or  person  to  do  or 
compel  quiescence  where  an  act  is  it-  not  to  do  an  act,  the  performance  or 
self  mandatory  of  something  negative,  omission  of  which  the  law  enjoins  as  a 
where  it  specially  directs  the  not  doing  duty  resulting  from  the  office,  trust,  or 
of  a  thing  which  might  be  natural  or  station.  Where  discretion  is  left  to  the 
otherwise  proper."  Crawford  v.  Car-  inferior  tribunal  or  person,  the  man- 
son,  35  Ark.  565.  damns  can  only  compel  it  to  act,  but 

"Kaadamns  Is  an  Xztraordinary  Legal  cannot  control  such  discretion." 

Writ  or  process  issued  by  courts  of  Arkansas  Code.  — "  Section  519  of  the 

superior  jurisdiction,  commanding  the  Code    [Sand.  &    H.   Dig.   Ark.   1894, 
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Mfin  and  mgUaj.  MANDAMUS.  Origin  ftad  Hlrtorj. 

Kanu  Not  importaiLt.  —  In  some  states  the  term  "mandate  "  is  used 
interchangeably  with  '^mandamus,'*  *  and  the  use  of  the  word 
"mandamus"  has  been  held  not  to  be  essential  to  the  validity 
of  writs  of  this  character.* 

n.  OXIOIH   AVB   HI8TOBT.  —  Thb  History  of  tlw  Writ  of  Xradftmis  is 

briefly  this.  It  was  originally  a  prerogative  writ  and  issued  only 
from  the  Court  of  King's  Bench,  and  originated  at  a  time  when 
it  was  supposed  that  the  king  presided  in  that  court  in  person. 
Hence  it  never  issued  when  tnere  was  another  adequate  remedy.* 
Statute  of  Anne.  —  Important  changes  were  introduced  into  the 
procedure  in  mandamus  cases  by  the  statute  of  Anne.* 

§  4891]  declares  that  *  the  writ  of  man-  should  be  used.  It  was  introduced  to 
dam  us  as  treated  of  in  this  chapter  is  an  prevent  disorder  from  a  failure  of  jus- 
order  of  a  court  of  competent  and  orig-  tice  and  defect  of  police.'* 
inal  jurisdiction,  commanding  an  ex-  Lord  EUenborougn  declared  the  same 
ecutive  or  ministerial  officer  to  perform  principles  in  Rex  v,  Canterbury,  8  East 
an  act  or  omit  to  do  an  act  the  perform-  219. 

ance  or  omission  of  which  is  enjoined  When  Firtt  ITeed. —  The  use  of  this 

by  law,  and  is  granted  on  the  motion  of  writ  as  a  judicial  writ  issued  by  the 

the   party  aggrieved,  or  of  the  state,  King's   Bench   may   be   traced   to  the 

when  the  public  interest  is  affected.'  "  early  part  of  the  fourteenth  century. 

£xp.  Fuller,  25  Ark.  444.  Fisher  v.  Charleston,   17  W.  Va.  595. 

1.  People  V.  Kern  County,  45  Cal.  But  it  was  rarely  used  till  the  latter 
679;  People  r.  Thompson,  66  Cal.  398;  part  of  the  seventeenth  century.  Castle 
Walls  t/.  Palmer,  64  Ind.  493;  Towle  r.  v.  Lawlor,  47  Conn.  340;  Fisher  v. 
State,  no  Ind.  120;  State  v,  Kenney,  9  Charleston,  17  W.  Va.  595  \ciHng  Mid- 
Mont.  223;  Territory  v.  Gilbert,  i  Mont.  dleton'sCase,  3  Dyer  333;  Bagg'sCase, 
371.  II   Coke  93^;    Reg.   v,  Heathcote,  10 

2.  Boody  V.  Watson,  64  N.  H.  162;  Mod.  48. /^rr Powys,  J.;  Widdrington's 
Agnes  V,  Judlce,  3  Martin  (La.)  182.  Case,   i   Lev.   23;    Rex   v.   Askew,   4 

TJieof  Word " Mandamus" Not Eiiential.  Burr.  2186;  King  v,  Canterbury,  i  Lev. 

—  *' The   name   of   mandamus,  under  119;    Earle's  Case,  Carth.  173;  Rex  p. 

which  this  is  applied,  does  not  alter  the  Oxon,  2  Salk.  428]. 

principle.      The    common-law    names  OriginaUy  a  Kere  Polioe  BegnlatioiL  — 

in  judicial  proceedings  have  naturally  *'  In  England  it  is  true  that  mandamus 

been  adopted  in  a  practice  which  is  car-  was  originally  a  mere  mandate  issuing 

ried  on  in  the  English  language,  but  directly  from  the  sovereign  to  the  sul^ 

they  ought  to  be  considered  rather  as  a  ject,  to  compel  the  performance  of  the 

translation  of  the  names  formerly  used  royal  will.     In  its  origin  also  it  was  io 

than   as    emanations    from   the   Eng-  no  sense  a  judicial  writ,  but  a  royal 

lish  jurisprudence.     The  words  '  man-  mandate,  used  by  the  king  in  superio- 

damus,'      *  procedendo,*     '  certiorari,'  tending  the  police  and  in  preserving 

'prohibition,'  etc.,  sometimes  employed  the  peace  of  the  realm;  and  as  such  it 

in  our  practice,  may   be  good  equiva-  brooked   no   question.     In   process  of 

lents  for  incitativa,  evocadon^  inhibicion^  time,   however,  and  in  the  progress  of 

etc.,  but  their  adoption  as  words  can  the  continental  struggle  between  the 

by  no  rule  of  law  or  common  sense  be  Parliament  and  Crown,  aided  by  some 

considered  as   having  introduced   the  legislative  amendments,  the  arbitrary 

English  practice  itself."     Agnes  v.  Ju-  use  of   this  royal   mandate,   of  mere 

dice,  3  Martin  (La.)  182.  police  regulation,  fell  into  disuse,  and 

8.  Castle  v,  Lawlor,  47  Conn.  340;  gave  place  to  the  judicial  writ  of  man- 
Fitch  V.  McDiarmid,  26Ark.482:  Exp.  damns,  by  which  the  Court  of  King's 
Trapnall,  6  Ark.  9;  Pinney  t/.  Williams,  Bench  at  an  early  day  assumed  the 
69  Ala.  311.  right  to   correct   and    remedy  official 

Lord Xanifleld  said  in  Rex  s'.  Baker,  3  inaction,   and    set  in   motion  inferior 

Burr.   1267:    '*  The  original  nature  of  courts.  cr«bunals,  and  officers."    State 

the  writ  and  the  end  for  which  it  was  v.  Lewh,  76  Mo.  379. 

framed  direct  upon   what    actions    it  4.  SUil.  9  Anne,  c.  20. 
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SagUili  Law  of  Mandamiu  in  ITnitod  StotM.  —  The  law  of  England 
relating  to  mandamus  as  it  existed  after  the  passage  of  the 
statute  of  Anne  has  been  substantially  adopted  in  most  of  the 
United  States.^ 

Aimiftoftii  StatatM.  —  In  some  states  the  English  law  of  mandamus 
has  been  substantially  enacted  by  statute.*  In  other  states 
changes  more  or  less  important  have  been  introduced.* 

m  Hatitbe  ahd  tkiops  07  Wbit —  1.  In  General.  —  Mandamus 
is  an  extraordinary  *  or  supplementary  remedy.*  It  has  been 
said  to  partake  of  the  nature  of  an  execution,*  and  has  been 

1.  Fitch  V.  McDiarmid,  26  Ark.  482;  writ  of  mandamus,  when  issued  in  the 

Castle  V.  Lawlor,  47  Conn.  340:  Fisher  District  of  Columbia,  must,  it  is  said, 

V.  Charleston,  17  W.  Va.  595;  Kimball  be  considered  "  as  it  was  understood  at 

V.  Union  Water  Co.,  44Cal.  173;  John-  the  common  law  with  respect  to  its  ob- 

son  V.  State,  i  Ga.  271;  Exp,  Davis,  41  ject  and  purpose,  and  varying  only  in 

Me.  38;  Hatch  v.  City  Bank,  i  Rob.  the  form  required  by  the  different  char- 

(La.)  470.  acter  of  our  government."     Kendall  v. 

In  Georgia**  the  manner    *    ♦    *    of  U.  S..  12  Pet.  (U.  S.)  614. 

exercising  this  power  is  not  prescribed  2.  CaUfimia.  —  Kimball     v.     Union 

by  statute,  and  we  are,  therefore,  re-  Water  Co.,  44  Cal.  173;  People  v.  Olds, 

mitted  to  the  common  and  statute  law  3  Cal.   167;  Weber  v.  Zimmerman,  23 

of  England  as  of  force  at  the  time  of  Md.  45. 

our  adopting  statute  for  our  guidance  The  legislature,  in  establishing  the 

in  this  particular."     Johnson  v.  State,  remedy  by  mandamus,  *'  had  in  view 

I  Ga.  271.  the  nature  and  extent  of  the  remedy  as 

In  Looisiana  it  was  said:  "  The  writ  known  at  the  common  law  and  as  used 
of  mandamus,  as  introduced  into  our  in  the  other  states  of  the  Union."  Kim- 
jurisprudence,  seems  to  have  been  de-  ball  v.  Union  Water  Co.,  44  Cal.  173. 
rived  principally  from  the  common  ICaryland.  —  While  material  changes 
law."  Hatch  v.  City  Bank,  i  Rob.  have  been  made  by  Code,  art.  59, 
(La.)  470.  This  means  the  civil  law  in  the  course  and  manner  of  proceed- 
writ  resembling  mandamus.  The  use  ings  in  cases  of  mandamus,  the  essen- 
of  the  word  "  mandamus  "  in  Louisiana  tial  nature  of  the  remedy  or  the  writ  is 
practice  does  not  signify  that  the  com-  not  changed;  it  remains  what  it  was  at 
inon  law  has  been  adopted.  Agnes  v,  common  law.  Weber  v.  Zimmerman, 
Judice,  3  Martin  (La.)  182.  23  Md.  45. 

In  Kaine'*  the  writs  of  certiorari,  pro-  8.  State  v.  Jefferson  County,  11  Kan. 

hibition,  mandamus,  and  quo  warranto  66;  State  z/.  Burnsville  Turnpike  Co., 

have  undergone  no  material  change;  97  Ind.  416;  Warren  County  t/.  Klein, 

and  when  they  are  severally  the  appro-  51  Miss.   807;    Hatch  v.  City  Bank,  i 

priate  remedies  for  wrongful  acts  or  Rob.  (La.)  470. 

neglects,  in  order  to  secure  the  object  ChangM  Introdnoed  by  Statute.  —  The 

sought  all   their  peculiar  characteris-  difference  between  the  proceedings  at 

tics  and  averments  must  be  retained."  common  law  by   mandamus  and  the 

Ex  p.  Davis,  41  Me.  38.  action  of  mandamus  under  the  Code  of 

BMtrieted   by   United  States  iapreme  Kansas   Is    stated    in  the    opinion   in 

Conrt.  — "  The  Supreme  Court  of  the  State  v.  Jeflferson  County,  11  Kan.  66. 

United  States  seem  to  have  restricted  Civil  Law  and  Common  Law.  —  Under 

the  cases  in  which  a  mandamus  may  the  Code  of  Practice  of  Louisiana  the 

issue  as  much  or  more  than  the  Eng-  powers  of  the  courts  in  issuing  writs  of 

lish  tribunals."     Hatch  v.  City  Bank,  mandamus  are  more  extensive   than 

I  Rob.  (La.)  470.  those  of   tribunals  governed    by    the 

In  Diatriet  of  Columbia.  —  The  com-  common  law.     Hatch  v.  City  Bank,  i 

moo  law  as  it  was  in  force  in  Mary-  Rob.  (La.)  470. 

land  when  the  cession  of  the  part  of  4.  Chinn  v.  Trustees,  32  Ohio  St.  236. 

the  state  within  the  District  of  Colum-  6.  Chinn    v.  Trustees,   32  Ohio    St. 

bJa  was  made  to  the  United  States  re-  236;  Woodstock  v,  Gallup,  28  Vt.  587. 

mained  in  force  in  the  District.     The  6.  Davies  v.  Corbin,  1 12  U.  S.  36. 
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classed  with  those  personal  actions  which  die  with  the  person.^ 

At  Common  Law  %  Prooooding  by  Mandamm  did  not  partake  of  the 
nature  of  a  suit  between  the  parties,  but  the  relief  sought  was 
granted  immediately  through  and  by  means  of  the  writ  itself. 
It  was  not  in  the  nature  of  a  judicial  writ  requiring  a  defendant 
to  appear  and  plead.  It  was  a  direct  and  immediate  command 
to  the  party  immediately  to  fulfil  the  requirement  of  the  writ  or 
show  by  return  to  it  cause  why  he  had  not  done  so.* 

2.  Whether  Kandamiui  Is  a  Civil  or  Criminal  Action — it  ii  a  Civil 
Aotlon.  —  A  proceeding  by  mandamus  is  generally  regarded  as  an 
action,'  and  in  most  states  it  is  considered  a  civil  action ;  ^  in 
some  other  states,  however,  it  is  held  that  mandamus  is  not  a 
civil  action.* 

1.  Booze  V,  Humbird,  27  Md.  5.  Wisconsin,  —  State    v,   Jennings,   56 

S.  Griffin  V.  Wakelec,  42  Tex.  513.  Wis.  113. 

8.  Moody   V,   Fleming,    4    Ga.    115;  United  States, — Washington  Imp.  Co. 

Arberry  v.  Beavers,  6  Tex.  457;  State  v.  Kansas  Pac.  R.  Co.,  5  Dill.  (U.  S.) 

V.    Jennings,    56    Wis.    113.      Contra^  489. 

People    V.  Sage,   3   How.   Pr.  (N.  Y.  Stota  Only  a  Nominal  Party.  —  '*  Be- 

Supreme  Ct.)  56.  yond    question    it  is,   however,    in  a 

"  The  Term  *  Motion '  Means   a  Legal  proper  case,  in  substance  a  civil  remedy 

Demand  of  one's  right,  or,  as  it  has  been  for  the  citizen  who  has  been  deprived 

defined,  it  is  '  the  right  of  prosecuting  of  clear  legal  right,  notwithstanding  it 

to  judgment  for  what  is  due  to  one's  is  commenced  and  prosecuted  in  the 

self.'       The  party  complaining   com-  name  of  the  state.     The  state  is  only  a 

mences  his  action  in  his   own  name,  nominal  party."     State  v,  Jennings,  56 

and  as  a  matter  of  ri^ht;  but  the  writ  Wis.  113  [citing"  Brower  v.  O'Brien,  3 

of  mandamus  is  only  issued  in  the  name  Ind.  431 ;  State  v.  Perry  County,  5  Ohio 

of  the  people.     It  may  be  granted  or  St.  502]. 

withheld  in  the  discretion  of  the  court. ' '  In  Kaneae  a  proceeding  by  mandam  os 
People  V.  Sage,  3  How.  Pr.  (N.  Y.  under  Gen.  Stat.  1868,  p.  766,  to  corn- 
Supreme  Ct.)  56.  pel  a  defendant  to  register  the  transfer 

Action  to  Seoover  Money.  —  The  pro-  of  certificates  of  stock  held  by  the  plain- 

ceeding  by  mandamus  has  been  used  as  tiff  is  a  suit  of  a  civil  nature  at  law 

an  action  at  law  to  recover  money,  and  within  the  meaning  of  the  Removal  Act 

when  so  used  it  is  subject  to  the  prin-  (Act  Cong.   March  3,  1875),  and  upon 

ciples  which  govern    money  actions,  proper  application  may  be  transferred 

Louis  V.  Brown  Tp.,  109  U.  S.  162.  to    the    Circuit  Court  of   the    United 

4.  Alabama.  —  Pinney  v,  Williams,  69  States.     Washington  Imp.  Co.  v.  Kan- 
Ala.  311.  sas  Pac.  R.  Co.,  5  Dill.  (U.  S.)  489. 

California,  —  People    v,    San   Fran-  Contra.  —  Rosen  baum    v,    Boaitl    of 

CISCO,  27  Cal.  655.  Supervisors,  28  Fed.  Rep.  223. 

Colorado,  —  Bright  v.  Farmers'  High-  5.  Montana,  —  A  proceeding  by  man- 
line  Canal,  etc.,  Co.,  3  Colo.  App.  170.  damns  is  not  a  suit  at  common  law  or 

Indiana,  —  State  v,  Burnsville  Turn-  a  civil  action  within  the  meaning  of  the 

pike    Co.,    97    Ind.    416;     Brower    v.  Practice  Act.     Chumasero  v.  Potts,  s 

O'Brien,  2  Ind.  423.  Mont.  242;  Territory  v.  Potts,  3  Moot. 

Iowa,  —  State  v,  Bailey,  7  Iowa  390.  364. 

Kanscu,  — State  v,  Je£^rson  County,  North  Dakota, — The  remedy  by  man- 

II  Kan.  66;  Judd  v.  Driver,  i  Kan.  455.  damns  is  in  some  respects  assimilated 

Nevada,  — State  v,  Gracey,  ii  Nev.  to  a  civil  action,  but  is  not  one  in  strict- 

223.  ness.       State    v,    Carey,    2    N.    Dak. 

New     York,  —  People    v,    Steele,    i  36. 

Edm.  Sel.  Cas.  (N.  Y.)  505.  OA»V.  — ^The  civil  action  provided  by 

Tennessee,  —  Hawkins  v,  Kercheval,  the  code  is  a  substitute   for  all  such 

10  Lea  (Tenn.)  535.  proceedings  as  were  previously  known 

Utah,  —  Chamberlain  v,  Warburton,  either  as  actions  at  law   or   suits  in 

I  Utah  267.  equity,  and  does  not  embrace  proceed- 
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Vot  a  Griminal  Prooeeding.  —  Mandamus  is  not  now  usually  regarded 
as  a  criminal  proceeding.* 

3.  Whether  a  Common-biw  or  an  Equitable  Remedy  —  ii  a  Common-iaw 
Bemady.  —  In  nearly  all  states  mandamus  is  considered  a  common- 
law  remedy,  and  it  is  held  to  have  no  connection  with  equitable 
jurisdiction,  and  that  the  pleadings,  practice,  and  procedure  in 
use  in  courts  of  equity  are  not  applicable.* 

lags  by  mandamus.  Chinn  v.  Trustees,  Indiana.  —  State  v.  Burnsville  Turn- 

32  Ohio  St.  236.  pike  Co.,  97  Ind.  416. 

Pennsylvania.  —  Mandamus  is  not  a  Maryland.  —  Watts  v.  Port  Deposit, 

civil  case  within  Act  Pa.  Feb.  24,  x8o6,  46  Md.  500. 

§  19,  the  intent  of  that  section  being  to  Montana,  —  Chumasero  v.    Potts,    2 

take  away  the  original  jurisdiction  in  Mont.  242. 

civil    actions,   of    which    the   inferior  Nebraska,  —  State       v.     Lancaster 

courts  had  jurisdiction,  and  not  to  take  County,  13  Neb.  223. 

it  away  in  cases  of  mandamus   and  New   York.  —  People  v,  French.   12 

the    like,   in  which   those  courts  had  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  156. 

no    jurisdiction.    Com.    v.   Lancaster  United     States,  —  Heine     v.     Levee 

County,  6  Binn.  (Pa.)  5.  Com'rs,  19  Wall.  (U.  S.)  655. 

Federal     BeoiBloiis     Oonflieting.  —  In  Mandamiu  Ii  a  Purely  L^l,  Civil  Pro- 

Rosenbaum  v.  Board  of  Supervisors,  28  oeeding.  —  No  element  of  equity,  or  ap- 

Fed.  Rep.  223,  it  was  held  that  man-  plication  of  equitable  principles,  is  or 

damns    was    not  "  a    suit  of  a  civil  can  be  involved.     Bright  v.  Farmers' 

nature,  at  law  or  inequity,"  within  the  Highline Canal,  etc.,  Co.,  3  Colo.  App. 

meaning  of  the  Removal  Act  of  1875,  170. 

§§  I,  2;  but  no  reference  was  made  to  "  Kotwithstanding  the  Analogy  existing 

the  previous  decision  to  the  contrary  in  between  the  relief  sometimes  afforded 

Washington  Imp.  Co.  v,  Kansas  Pac.  by  writs  of  mandamus  and  the  object 

R.  Co.,  5  Dill.  (U.  S.)  489.     The  court  sought  to  be  attained  by  certain  suits  in 

said,  arguendo  :  '*  Under  the  California  chancery,  the  fact  nevertheless  remains 

Code  a  mandamus  is  not  regarded  as  that  proceedings  in  mandamus  are  of 

an  '  action  at  law  '  or  a '  suit  in  equity/  common-law  origin,  and  that  the  writ 

in  the  ordinary  sense  in  which  those  of  mandamus  is  a  common-law  rem- 

terms  are  used."  edy."     State  v,  Burnsville  Turnpike 

1.  Pinney  v,  Williams,  69  Ala.  311;  Co.,  97  Ind.  416. 

State  V,  Bailey.  7  Iowa  390;  People  v,  Oeozvla  Code.  —  The  word"  other  "  in 

Steele,  I  Edm.  Sel.  Cas.  (N.  Y.)  505.  Code  Ga.,  §  3201,  declaring  that  issues 

Originally  a   Criminal   Proeeeding.  •—  of  fact  in  mandamus  cases  must  be 

*'  Mandamus  was  originally  regarded  tried  "  as   other  equity  causes,"   has 

as  in  the  nature  of  criminal  process,  and  been  held  to  be  mere  surplusage,  since 

in  some  of  the  states  it  is  so  yet.     State  mandamus  is  a  common-law  and  not  an 

v.  Bruce,  i  Treadw.  (S.  Car.)  174.     But  equitable  proceeding.      Brunswick  v. 

in  oar  state  it  is  doubtless  civil  pro-  Dure,  59  Ga.  803. 

cess."     People  v,  Steele,  i  Edm.  Sel.  Conneetiont  Statute.  —  A  proceeding  by 

Cas.  (N.  Y.)  505.  mandamus  is  an  action  at  law  within 

Criminal  in  Form.  —  While  mandamus  the  meaning  of  the  Connecticut  statute, 

is  regarded  as  in  part  criminal,  and  is  which    provides    that    whenever    any 

so  in  form  and  name,  yet  it  is  in  its  action   shall   be  tried  by  the  Superior 

substance  and  real  nature  a  civil  rem-  Court  without  a  jury  the  court  shall, 

edy.    State  v.  Bailey,  7  Iowa  390.  upon  motion  of  either  party,  find  the 

S.  Colorado.  —  Bright     v.     Farmers'  facts  upon  which  the  judgment  is  ren- 

Highline  Canal,  etc.,  Co.,  3  Colo.,  App.  dered,  and  make  the  findings  a  part  of 

170.  the  record.     State  v.  New  Haven,  etc., 

ConnecHcut,-^SxjiXt.  v.  New  Haven,  Co.,  41  Conn.  134. 

etc.,  Co.,  41  Conn.  134.  BUI  in  Equity  Cannot  Be  Treated  as  a 

Georj^a,  —  Brunswick  v.  Dure,  59  Ga.  Petition  for  Mandamus.  —  "  The  court  is 

803;  Gay  V.  Gilmore,  76  Ga.  725.  asked,  if  it  should  fail  to  find  any  prin- 

Illinois.  —  Dement  v.  Rokker,  126  III.  ciple   peculiar  to  courts  of  equity  on 

174;  People  V.  Crabb,  156  III.  155.  which  the  bill  can  be  sustained,  to  treat 
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4.  Whether  a  Special  Proceeding  —  An  Ordlnftiy  Aetion  Otnenliy.  — 
In  most  states  a  mandamus  is  an  ordinary  action,  and  not  a 
special  proceeding.* 

A  Special  Proceeding.  —  In  Other  states,  however,  mandamus  is  con- 
sidered a  special  proceeding.* 

6.  Whether  a  Prerogative  Writ  —  Ceniliet  of  Anthoritj.  —  At  com- 
mon law  mandamus  was  a  prerogative  writ,*  and  it  is  still  a  pre- 
rogative writ  in  some  states.* 

it  as  a  petitioa  for  the  writ  of  loan-  issue  of  fact  joined.     Where  a  return 

dam  us.     This  would  ignore  the  well-  has  been  made  and  an  alternative  writ 

established    principle  of    the    federal  of  mandamus  issued,   and   issues  are 

courts  that  the  line  between  the  equi-  joined  thereon,    the   case  becomes  an 

table  and  common-law  jurisdiction  must  action  under  the  code,  as  distinguished 

be  maintained,  and  that  a  suit  must  be  from  a  special  proceeding.     People  9. 

of  the  one  character  or  the  other,  and  Lewis,  28   How.   Pr.   (N.   V.  Supreme 

be   prosecuted   by  pleadings  and  pro-  Ct.)  \%<^^  affirmed ^%  How.  Pr.  (N.  Y.  Cu 

cesses  belonging  to  each  class  of  .juris-  A  pp.)  470;  State  </.   Jennings,  56  Wis. 

diction.     Mandamus  is  essentially  and  113. 

exclusively  a  common-law  remedy,  and  8.  State  v.  Lewis,  76  Mo.  370;  People 

is   unknown  to  the  equity  practice."  v,  French,  13  Abb.  N.   Cas.  (N.  Y.  Su- 

Heine  v.  Levee  Com'rs,   19  Wall.  (U.  preme  Ct.)  413;    Utterloh  v.  Cumber- 

S.)  655.  land  County,  65  N.  Car.  403;  State  ». 

An  Equitable   Bemedy  —  Montana. -^  Carey,  2  N.   Dak.   36;  Rosenbaum  v. 

An  application  for  a  writ  of  mandate  is  Board  of  Supervisors.  28  Fed.  Rep.  223. 

an  equitable  proceeding,  and  the  maxim  In  Vew  York  at  to  Limitationi.  —  The 

in  equity,  that  equity  looks  updn  that  as  proceeding  by  mandamus  is  a  special 

done  which  ought  to  have  been  done,  is  proceeding  within   Code  Civ.   Pro.  N. 

applicable.      Territory    v,    Gilbert,    i  Y.,  §  414,  declaring  the  rules  of  limit*- 

Mont.  371.  tion  applicable  to  special  proceedings. 

Tennessee,  —  Under     Code      Tenn.,  People  v,  French,  13  Abb.  N.  Cas.  (N. 

§  3567  et  seq.^  it  was  held  that  a  pro-  Y.  Supreme  Ct.)  4x3. 

ceeding  by  mandamus  was  a  form  of  In  KiMonri,  in  State  v.  Lewis.  76  Mo. 

civil  suit  or  action,  and  might  by  virtue  370,  it  was  held  that  the  term  "  execu- 

of  Act  1877,  p.  79,  enlarging  the  juris-  tion  "   in   Rev.    Stat.,  §  3713,  and  the 

diction  of  the  Chancery  Court,  be  insti-  term  "  proceedings  "  in  sections  3717, 

tuted    in    that    court.      Hawkins    v.  3718,    were    used  interchangeably  and 

Kercheval,  10  Lea  (Tenn.)  535.  included  a   peremptory  writ  of  man- 

1.  People  V.  Kern  County,  45   Cal.  damns. 

679;  People  r.  Weber,  86111.  283;  War-  8.  Webb  v.  Hanger,  i  Ark.  I2i;  Ex 

ren  County  v,  Klein,  51  Miss.  807;  State  /.  Trapnall,  6  Ark.  9;  Tyler  r.  Hamers- 

«/.  Superior  Ct.,  2  Wash.  9;  Kentucky  ley,  44  Conn.  393;  People  r.  Hatch.  33 

V,  Dennison,  24  How.  (U.  S.)  66.  111.  9;    People   v.   McDonnell,   146  111. 

An  Ordinary  Aotion.  —  The  common-  532;    Chance  v.  Temple,  i   Iowa  179; 

law   character  of  the  action   of  man-  Weber  v.  Zimmerman,  23  Md.  45;  Com. 

damushasbeenchangedby  Miss.  Code,  f.   School    Directors,  4  Pa.  Dist.  Rep. 

§  1520,  by  which  it  is  assimilated  in  the  314;   Kendall  v,  U.  S.,  12  Pet.  (U.  S.) 

pleadings  and  other  proceedings,   as  524;  People  v.   Colorado  Cent.  R.  Co., 

nearly  as  may  be,   to  "an  ordinary  42  Fed.  Rep.  638. 

action  for  the  recovery  of  damages.  4.  Exp,  Trapnall,  6  Ark.  o;   Ameri- 

Warren  County  v,  Klein,  51  Miss.  807.  can  Asylum  v.  Phoenix  Bank,  4  Conn. 

Hot  Speoial  CaiM  —  C^///<;r;»»a  Consti-  172;  People  v.  Hatch,  33  HI*  9:  People 

tution,  —  Writs    of    mandate    are    not  f.  McConnell,    146  111.   532;  Chance  f. 

**  special  cases  "  within  the  meaning  of  Temple,  i  Iowa  179;   Weber  v.  Zimmer* 

the  Constitution  of  California.     People  man.  23  Md.  45. 

V,  Kern  County,  45  Cal.  679.  Why  a  Prerogative  Writ.  —  "  The  writ 

Ordinary  Prooeeding  After  Bettim.  —  In  of  mandamus  lies  to  enforce  the  execu« 

New  York  and  Wisconsin  it  is  held  that  tion  of  an  act  when    otherwise  justice 

mandamus  becomes  an  ordinary  pro-  would   be    obstructed,    and    regularly 

ceeding  after  a  return  is  made  and  an  issues  only  in  cases  relating  to  the  pub- 
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In  Some  SUtai  an  OrdiiiAry  Aotion  fttlAW.  —  In  other  states  it  has  now. 
lost  its  prerogative  character/  and  does  not  issue  by  virtue  of 
any  prerogative  power,  but  is  nothing  more  than  an  ordinary 
action  at  law,  in  cases  where  it  is  the  appropriate  remedy.* 

17.  Oevxral  FxurciFLES  OovEBirnrG  Issue  oy  the  Weit  — 

1.  In  General  —  To  Entoeo  Forfonna&oo  of  PuUlo  Eighto.  —  Mandamus 
lies  to  compel  public  officers  and  courts  of  inferior  jurisdiction  to 
do  those  acts  which  clearly  appertain  to  their  duty.  It  is  uni- 
versally issued  to  enforce  the  performance  of  public  rights  and 
duties.  Mandamus  runs  to  an  inferior  tribunal,  board,  corpora- 
tion, or  person,  to  compel  the  performance  of  an  act  which  the 
law  specially  enjoins  as  a  duty  resulting  from  an  office,  trust,  or 
station.* 

Eot  to  Try  Title.  —  The  writ  of  mandamus  is  never  employed  for 
the  purpose  of  trying  title  to  property,  whether  the  property  be 
a  right  to  land,  to  an  office,  or  to  a  franchise.^ 

&  Vselei8»  Vnanthorised,  and  VnlawM  Acts — Eoror  iniiod  Vm- 
Imtitf,  —  It  is  a  fundamental  principle  of  the  law  of  mandamus 
that  the  writ  will  never  be  granted  in  cases  when,  if  issued,  it 
iv^ould  prove  unavailing,'  or  when  a  compliance  with  it  would  be 
nugatory  in  its  effects,*  or  would  be  without  beneficial  results 

lie  and  the  f^vernment;  hence  it  is  Colorcuio,  —  Bright  v.  Farmers'  High- 
called  a  prerogative  writ.*'  American  line  Canal,  etc.,  Co.,  3  Colo.  App.  170. 
Asylum  v,  Phcenix  Bank,  4  Conn.  172.  ilftVA(f0if.— >Burland  v.  Northwestern 

1.  Arkansas,  —  Webb  v.   Hanger,   I  Mut.  Ben.  Assoc.,  47  Mich.  424. 

Ark.  131 ;  Fitch  v.  McDiarmid,  26  Ark.  Nebraska,  —  State  v.  School  Dist.  No. 

482.  9,  8  Neb.  92. 

Colorado,  —  People    v,    Rio    Grande  Texas,  —  Arberry  v.  Beavers,  6  Tex. 

County,  7  Colo.  App.  229.  457. 

ConrucHcut,  —  Tyler    v,   Hamersley,  Vsd   of  Mandamm    BMtriotod.  —  The 

44  Conn.  393.  writ  has  always  been  kept  within  its 

North  Carolina,  —  Haymore  v,  Yad-  own  narrow  limits,  and  the  courts  have 

kin  County,  85  N.  Car.  268.  been  universally  unwilling  to  extend 

Pennsylvania.  —  Com.  v.  School  Di-  its  operation.    Bright  v.  Farmers'  H^gh- 

rectors,  4  Pa.  Dist.  Rep.  314.  line  Canal,  etc.,  Co.,  3  Colo.  App.  170 

Utah,  —  Shepperd  v.  Second  Judicial  \nting  State  v.  Young,  38  La.  Ann.  923; 

Dist.,  I  Utah  340.  Blair  v,  Mar^e,  80  Va.  485]. 

United  States,  —  People  v,  Colorado  It  is  considered  to  be  a  harsh  rem- 

Cent.  R.  Co.,  42   Fed.  Rep.  638;  Ken-  edy,    and    to  be    substituted   for  the 

tacky  V,  Dennison,  24  How.  (U.  S.)  66.  ordinary  process  only  in  extraordinary 

8.  Kentucky  v.   Dennison,  24  How.  cases.     State  v.  New  Orleans,  etc.,  R. 

<U.  S.)  66;  People  v,  Colorado  Cent.  R.  Co.,  42  La.  Ann.  138,  approvedvtx  Bright 

Co.,  43  Fed.  Rep.  638.  v.  Farmers*  Highline  Canal,  etc.,  Co., 

A  Vrlt  of  Bight.  —  Mandamus  is  not  3  Colo.  App.  170. 
now  a  prerogative  extraordinary  writ,  4.  Gregory  v,  Blanchard,  98  Cal.  311. 
bat  a  writ  of  right,  to  be  used  as  Bflftoiation  to  OAoe.  —  It  is  a  common- 
ordinary  process  in  any  case  to  which  law  writ  for  restoring  persons  to  cor- 
it  IS  adapted.  Haymore  v.  Yadkin  porate  offices  of  which  they  are  un- 
County,  85  N.  Car.  268.  But  see  An-  justly  deprived,  the  title  to  the  office 
sonia  v,  Studley,  67  Conn.  170.  having  been  previously  determined  in 

$.  Arkansas.  —  Webb  v.   Hanger,    i  ouo  warranto    proceedings.      Rex    v. 

Ark.  131;  Pitch  v,  McDiarmid,  26  Ark.  Williams,  i  Burr.  402 

482.  5.  State  V,  Archibald,  43  Minn.  328. 

C0liformn,  ^  Gregory  v,  Blanchard,  6.  Williamson  v.  Lincoln  County,  35 

^  Cal.  3tt.  Me.  345. 
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and  fruitless  to  the  relator.  * 

Vnanthoriiad  Actf  Keror  Compelled.  —  Mandamus  will  not  lie  to  com- 
pel an  officer  to  perform  an  act  which  without  the  mandate  of  the 
court  would  not  be  his  legal  duty.     The  act  sought  to  be  com- 

\,  Florida. — State  z^.  Marion  County,  Mackey,    15   S.   Car.    322,    mandamus 

27  Fla.  438.  was  sought  to  compel  a  county  board 

Illinois.  —  People  v.  Dulaney,  96  111.  of  election  canvassers  Co  count  the  votes 

503:  North  ff.  State  University,  137  111.  in    a    certain  box.     Since   the  board, 

296;  Gormley  v.  Day,  114  111.  185;  Aff  which  bylaw  could  not  remain  inex- 

V,  Hopkins,  57  III.  App.  529;  Christman  istence  for  more  than  ten  days,  ceased 

V,  Peck,  90  111.  150.  to  exist  before  the  case  was  determined, 

Iowa.  —  Cutcomp  v,  Utt,  60  Iowa  156.  no  order  made  in  such  proceeding  could 

Louisiana. — Corporation  v.  Paulding,  accomplish  the   purpose  desired,  and 

4  Martin  N.  S.  (La.)  189.  therefore  no  writ  of  mandamus  was 

Minnesota.  —  State    v.     Secrest,     33  ordered  to  issue. 

Minn.  381.  Criminal  Prottoutioii  Dismined.  —  "  A 

Montana.  —  State  v.  Napton,  10  Mont,  court  would  never  issue  a  mandamus  if 

369.                                                  •  it  be  clearly  apparent  than  the  writ 

Nebraska. — State    v.    Newman,    25  would  be  futile.       State  v.  Secrest,  35 

Neb.  35.  Minn.  381.     In  this  case  a  justice  had 

North  Carolina.  —  Colvard  v.  Graham  dismissed    a    criminal  case    and  dis- 

County,  95  N.  Car.  515.  charged  the  defendant.     Howevererro- 

Oregon.  —  Simon  v.  Durham,  10  Ore-  neous  his  decision  may  have  been,  he 

gon  52.  could  not  reinstate  the  case  or  bring  the 

South  Carolina.  —  Exp.  Mackey,  15  defendant    before   him   for  trial,   and 

S.  Car.  322.  mandamus  to  compel  him  to  proceed 

Aoti  FsrformAd  Pending  Application.  —  with  the  case  was  refused. 

If  while  an  action   for  mandamus  is  Term  of  School  Ended.  —  Where  school 

pending  the  respondents  perform  the  directors  refused  to  permit  certain  chil- 

acts  which  it  is  sought  Co  compel  them  dren  to  attend  the  public  school,  unless 

to    perform,    the    writ    will    not    be  they  would  bring  a  written  excuse  for 

granted.    State  v.   Newman,  25  Neb.  their  previous  absence,  and  it  did  not 

35 ;  State  v.  Napton,  10  Mont.  369.  appear  that  the  refusal  was  permanent, 

Bflspondents  Willing  to  Perform.  —  A  or  applied  beyond  the  term,  and  the 

court  will  not  compel  the  execution  of  petition  for  a  mandamus  to  compel  the 

a  contract  made  by  state  officers  when  directors  to  admit  the  children  without 

they  admit  in  the  record  that  they  are  an  excuse  was  filed  one  day  before  the 

willing  to  perform  the  same  without  close  of  the  term,  so  that  it  was  not 

coercion,  since  the  law  will  not  do  a  possible    to    have    a    hearing    before 

useless  thing.     People  v.  Dulaney,  96  the  close  of  the  term,  ii  was  held  that 

111.  503.  the  application  for  the  writ  was  properly 

Mere   Abstract   Bights.  —  Mandamus  denied,  as  its  issuance  would  have  been 

"  will  never  be  granted,  however  clear  barren  and  fruitless.   Cristmanv.  Peck, 

may  be  the  abstract  right,  to  settle  a  90  III.  150. 

question  to  merely  gratify  vanity  or  Ordinances  as  to  Lioeniei  Changed. — 

curiosity,  nor  will  it  be  granted  if  the  Where  a  relator  applied    for  a  man- 

application  be  made  too  late  to  give  to  damns  to  compel  the  issuance  of  a  city 

the  relator  that  which  the  relator  asks.  license  to  sell  wine  and  beer,  and  be> 

People  V.  Curyea,  16  111.  547;  Cristman  fore  the  determination  of  the  proceed- 

V,  Peck,  90  III.  150."    North  v.  State  ing  the  city  ordinances  were  changed 

University,  137  111.  296,  per  Scholfield,  so  that  he  was  not  entitled  to  such  a 

C.   J.      See  also,   to  the  same  effect,  license,    the   mandamus   was  refused, 

Gormley  v.  Day,  114  111.  185  \citing  Ray  although  he  was  entitled  to  the  license 

«/.  Goodwin,  4  M.  &  P.  341;  People  z/.  at  the  time  of  his  application.    Cutcomp 

Chicago,  etc.,  R.  Co.,  55  111.  95;  People  r.  Utt,  60  Iowa  156. 

V.  Cline,  63  III.  394;  People  v.  Lieb,  85  Term  of  Office  Expired.  —  In  State  v. 

111.  484;  People  V,  School  Trustees,  86  Porter,  58  Iowa  19,  the  relator  asked 

111.  614].    To  the  same  effect  is  Aflf  v.  that  he  be  adjudged  and  decreed  to  be 

Hopkins,  57  111.  App.  529.  the  lawful  subdirector  of  the  school  dis- 

,    nme  for  Performance  Passed. — \tiExp.  trict.     The   term    of  office  which  lie 
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manded  must  be  one  which  is  legally  possible  before  the  writ 
issues.     Nor  will  the  writ  be  issued  where  it  is  doubtful  whether 

the  respondent  has  the  right  by  law  to  do  the  act  sought  to  be 
compelled.* 

ITnlAwftLl   Aots   VdTer   CompeUod.  —  Mandamus  will   never   issue  to 
compel  a  respondent  to  do  acts  which  are  in  themselves  unlawful.* 

sought  to  hold  had  expired  at  the  time  to  levy  a  tax  or  to  do  any  other  act  not 

of  trial,  and  it  was  held  that  the  action  authorized  by  the  constitution  and  laws 

could  not  proceed,  because  '*  courts  are  of  the  slate.     It  is  not  the  office  of  the 

not  organized  for  the  purpose  of  de-  writ  to  impart  power  to  the  respond- 

termining    mere    abstractions."      See  ents,  but  to  enforce  the  exercise  of  the 

also  Colvard  v.  Graham  County,  95  N.  powers  conferred  upon    them  by  the 

Car.  515.  laws  of  the  state.     Graham  v.  Parham» 

Jury     SlNhArgod.  —  *' We      are     of  32  Ark.  676. 

opinion    the    mandamus    should    not  To  Tax  OollMtois.  —  Where  a  collector 

i&sne,  as  no  useful  purpose  could  be  at-  has  made  no  return  of  delinquent  tax- 

tained  by  it.     The  only  objection  which  payers,   and   no  warrants  have  been 

the  judge  made  to  try  the  case  was  the  issued  to  him  during  the  year,  if  he  is 

illegality  of  the  jury.    The  only  direc-  re-elected  a    mandamus  will    not  be 

tion,  therefore,  which  this  court  could  allowed  to  compel  him  to  proceed  to 

give  in  case  it  differed  with  him   in  collect  the  taxes  of  such  delinquents 

opinion,    would    be,    notwithstanding  where  he  has  no  statutory  authority  to 

this  objection  to  the  jury,  to  proceed  do  so.    State  v.  Lewis,  35  N.  J.  L.  377. 

and  try  the  cause.     But  nothing  could  If  a  collector  has  acted  in  good  faith, 

be  more  futile  than  such  an  order  issu-  under  the  order  of  the  tribunal  having 

ing  from  this  tribunal,  for  the  jury  are  jurisdiction  of  the  subject-matter,  until 

already  discharged,  and  we  certainly  the  time  has  passed  in  which  he  should 

have  no  means  of    knowing,  and  no  make  return  of  delinquents  and  obtain 

right  to  presume,  that  the  same  chal-  a  tax  warrant  to  enforce  payment  of  the 

lenge  will  be  taken  to  the  next  jury,  tax,  and  his  term  of  office  has  expired 

nor  that,  if  it  should,  the  judge  will  by  its  own  limitation,  he  is  powerless 

^ve  the  same  decision.*'     Corporation  to  obey  a  mandamus  to  proceed  and 

V,  Paulding,  4  Martin  N.  S.  (La.)  189.  collect  the  tax,  and  therefore  a  writ  will 

1.  Arkansas,  —  Graham   v,  Parham,  not  be  allowed.     State  v.  Perrine,  34. 

32  Ark.  676;  Chicot  County  v.  Kruse,  N.  J.  L.  254. 

47  Ark.  80.  Vo  Power  Conferred  by  the  Writ.  —  It 

Colorado.  —  Gruner  v.  Moore,  6  Colo,  must  be  in  the  power  of  the  respondent, 

526.  and  his  duty  also,  to  do  the  act  sought 

Illinois,  —  People  v.  Forquer,  i  111.  to  be  done.     The  writ  of  mandamus 

104;  Peoples.  Thompson,  155  111.  451;  confers  no   new  authority  upon  him. 

People  V.  Chicago,  etc.,  R.  Co.,  55  111.  People  v,  Chicago,  etc.,  R.  Co.,  55  111. 

95-  95. 

Iowa.  —  Rice  v.  Walker,  44  Iowa  458.  When  Sabitantial  Doubt  exists  as  to 

Louisiana,  —  Bassett  v.  School  Direct-  the  duty  or  the  right  or  power  of  the 

ors,  9  La.  Ann.  515.  officer  to  perform  it,  the  writ  will  be  de- 

Michigan,  —  Corby     v,     Durfee,    96  nied.     Gruner  v.  Moore,  6  Colo.  526. 

Mich.  II.  ToYaoateOrderof  Probate.  — In  Corby 

New  Jersey,  —  Chosen  Freeholders  v,  v,  Durfee,  96  Mich.  11,  a  mandamus  to 

Vanarsdale,  42  N.  J.  L.  536;  Sute  v.  compel  the  Probate  Court  to  vacate  an 

Lewis,  35  N.  J.  L.  377;  State  v.  Per-  order  admitting  a  will  to  probate  was 

rine,  34  N.  J.  L.  254.  refused  on  the  ground  that  the  court 

New  York,  —  Matter   of    Schwager,  had  no  power  to  obey  such  a  mandate. 

(Supreme  Ct.)  36  N.  Y.  St.  Rep.  534.  8.  Chicot  County  z/.  Kruse,  47  Ark.  80; 

Vot to  Lovy  Unauthoriied  Tax.  —  While  Wiedwald  v,  Dodson,  95  Cal.  450;  Gru- 

it  is  true  that  the  United  States  Circuit  ner  v,  Moore,  6  Colo.   526;  People  v. 

Courts,   under  the  rulings  of  the  Su-  Hyde  Park,  117  111.  462;  Ross  v.  Lane, 

preme  Court, can  compel  county  officers  3  Smed.  &  M.  (Miss.)  695. 

by  mandamus  to  levy  a  tax,  authorized  Against  Spirit  <rf  Law.  —  A  writ  of 

by  the  laws  of  the  state,  to  pay  their  mandamus  should  not  issue  to  compel 

judgments,  they  cannot  compel  them  a  technical  compliance  with  the  letter 
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3.  Determination  of  Constitutional  Oneftioni.  —  By  what  is  appar- 
ently  the  weight  of  authority  it  is  held  that  questions  of  consti- 
tutionality can  be  determined  in  mandamus  proceedings,  and  in 
a  number  of  cases  such  has  been  the  practice  without  any  ques- 
tion as  to  the  court's  power  to  do  so.* 

4.  Hatnre  of  Belator's  Sight  — kut  Be  aClMr  lagia  Bigbt  — To 
entitle  a  relator  to  a  writ  of  mandamus,  his  right  must  be  a  clear 
legal  one.'  Mandamus  never  issues  to  enforce  an  equitable 
right.*     It  must  be  certain  and  not  doubtful.*     But  it  need  not 

of  the  law  in  violation  of  its  plain  intent  constitutionality    of    a  law   involrin^^ 

and  spirit,  nor  to  wrest  a  statute  from  merely   the  ri^ts  of    third    persons, 

its  true  purpose.    Wiedwald  v,  Dodson.  Smyth  v.  Titcomb,  31  Me.  27a.    And 

95  Cal.  450.  see,  to  the  same  effect.  State  v.  Hagood, 

Aeti  Workiiig  Pablie  KlMhkf.  —  A  writ  30  S.  Car.  519. 

of  mandamus  will  not  be  granted   to  S.  ^/a^M^. -—iSjr/.  Garland,  42  Ala. 

compel    the    performance   of    ao    act  559. 

which  would  work  a  public  mischief.  Arkansas,  —  Webb  v.  Hanger,  i  Ark. 

People  V,  Board  of  Assessors,  137  N.  121;  Goings  v.  Mills,  i  Ark.  11. 

Y.  aoi.  Colorado.  —  Bright  v.  Farmers*  High- 

1.  FUrida.  —  McConihe  %\  State,   17  line  Canal,  etc.,  Co.,  3  Colo.  App.  170. 

Fla.  238.  IlUnois.  —  Dement  v.  Rokker,  126  III. 

Illinois,  —  People  v.  Thompson,  155  174;    People  v.   Chicago,    51    III.   17; 

111.  451.  People   V,   Getzendaner,    137   111.  234; 

JCansas,  —  Sute  v,  Hitchcock,  i  Kan.  People  v.  Chicago,  etc.,  R.  Co.,  55  111. 

178.  95;  North  v.  State  University,  137  111. 

Maryland,  —  Slate       v.       Baltimore  296;  People  z/.  McConoell,  146  lU.  532; 

County,  29  Md.  516.  People  v.  Hatch,  33  111.  9;  People  r. 

Nebraska,  —  Van  Horn  v.  State,  46  Oldtown,  88  111.  203. 

Neb.  62  [distinguishing  State  v,  Douglas  Mississippi.  —  Swann     v.    Work,    24 

County,  18  Neb.  506] ;  State  v.  Steven-  Miss.  439. 

son,  18  Neb.  417.  New  Jersey,  —  Chosen  Freeholdeis  v. 

Nevada,  ^  Youngs  v.    Hall,   9   Nev.  Newark  City  Nat.   Bank^  48  N.  J.  Eq. 

212.  51;  Silverthoiae  v,  Warren  R.  Co.,  33 

Ohio,  —  State  v,  Mitchell,  31  Ohio  St.  N.  J.  L.  372. 

592.  New  York.  —  People  v.  State  Board, 

Contra,  —  Davis  v,  San  Francisco,  63  129  N.  Y.  360;  People  v,  Wendell,  71 

Cal.   581;    Smyth  v,  Titcomb,  31  Me.  N.  Y.  171. 

272;  State  V,  Hagood,  30  S.  Car.  519.  Vermont,  —  Woodstock  v.  Gallup,  28 

The  KeVraika  CaiM.  —  In  Van  Horn  v,  Vt.  587. 

State,  46  Neb.  62,  the  court,  comment-  Wisconsin,  —  State    v.   Jennings,   56 

ing  on  the  seemingly  contrary  decision  Wis.  113. 

in  State  v.  Douglas  County,  18  Neb.  Vpon  ^yUoattoii  ef  01ai»Mii  of  Mca. 

506,  said:  "  In  that  case  the  court  re-  — A  party  can  demand  a  nraadamus 

fused  to  pass  upon  the  constitutional  only  to  secure  or  protect  a  clear  legal 

question  because  the  case  was  submit-  right,  never  to  accomplish  a  wrong  or 

ted  on  the  eve  of  the  election  to  which  the  violation  of  a  constitutional  provi- 

the  case  related,  and  practically  with-  sion.     The  writ,  therefore,  should  not 

out  argument."  be  granted  upon  the  application  of  an 

To  Itiiio  BleetioB  KoUeis.  —  In  Illinois  individual  to  compel  the  isstting  of  a 

one  seeking  to  compel  by  mandamus  certificate  of  election  to  one  who  has  no 

the  issuance  of  election  notices  under  a  right- under  the  constitution  to  hold  the 

former  act,  on  the  ground  that  a  later  office.     People  v.  State  Board,  129  N. 

act  is  unconstitutional,  is  not  entitled  Y.  360. 

to  reUcf  where  the  earlier  act,  under  the  8.  Chosen    Freeholders    v,   Newark 

same    test,     is    also    found  '  invalid.  City  Nat.  Bank,  48  N.  J.  E^  51. 

People  V,  Thompson,  155  111.  451.  4.  People  v,  Oldtown,   88   111.  203; 

Btghilt  of  ThM  Ponoiis.  —  On  a  sum-  People  v,  Hasch,  33  111.  9;  Dement  ».' 

mary  hearing  upon  petition  for  a  man-  Rokker,  126  111.   174;  Swann  v.  Work, 

damus  the  court  will  not  determine  the  24  Miss.  439. 
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necessarily  be  a  plain  one,  or  one  free  from  difficulty.^ 

Knit  Be  an  Ezittiiig  Bight.  —  The  right  which  a  relator  seeks  to 
enforce  must  be  an  existing  right.  It  cannot  be  conferred  by  the 
writ  itself.* 

5.  Nature  sA  the  Acts  Commfuided  —  a.  What  Control  Will 
Be  Imposed.  —  The  office  of  a  writ  of  mandamus,  when  directed 
to  subordinate  tribunals  exercising  judicial  or  discretionary 
power,  is  to  compel  them  to  act,  but  never  to  compel  them  to 
decide  in  a  particular  manner.' 

MiniBterUl  Aotik  —  If  the  act  sought  to  be  compelled  is  merely 
ministerial,  the  mandamus  commands  its  performance.^ 

To  Do,  Bot  to  Undo.  —  The  office  of  the  writ  of  mandamus  is  to 
compel  the  performance  of  an  act  which  the  law  specially  enjoins, 
and  not  to  undo  an  act  already  done.' 

Oenaral  Oonne  of  Oondnot.  —  Mandamus  will  not  lie  to  compel  a 
general  course  of  official  conduct,  as  it  is  impossible  for  a  court 
to  oversee  the  performance  of  such  duties.* 

b.  As  Respects  the  Respondent's  Duty.  —  A  writ  of  man- 
damus is  not  issued  to  compel  an  act,  unless  it  is  the  duty  of  the 
respondent  to  perform  that  act.'^ 

1.  Ex  p.  Garland,  42  Ala.  559.  N.  J.  L.  479;  State  v.  Police  Board,  19 

5.  Exp,  Hays,  26  Ark.  510;  Fitch  v.  Cine.  Wkly.  L.  BuL  347. 
McDiarmid,   26  Ark.  482;    People  v,        Ck>]itinuoii0  Aotion.  —  The  remedy  by 
Olds,  3  Cal.  167;  Brower  v.  O'Brien,  mandamus  contemplates  the  necessity 
2  Ind.  423.  of  indicating  the  precise  thing  to  be 

To  Help  to  Snforoe  Bight.  —  A  man-  done.  It  is  not  adapted  to  cases  call- 
dam  us  can  give  no  right,  but  may  be  ing  for  continuous  action,  varying  ac- 
resorted  to  in  order  to  put  a  party  in  a  cording  to  circumstances.  Diamond 
position  to  assert  his  right.  People  v.  Match  Co.  v.  Powers^  51  Mich.  14.5, 
Olds.  3  Cal.  167.  wherein  the  court  said:  "  It  is  the  office 

A  writ  of  mandamus,  when  it  is  used  of  mandamus  to  direct  the  will,  and 

to  place  a  person  in  possession  of  an  obedience  is  to  be  enforced  by  process 

office,   confers    no    right.      It    merely  for  contempt.     It  is,  therefore,  neces- 

places  him  in  a  position  to  enable  him  sary  to  point  out  the  very  thing  to  be 

to  assert  his  right,  which  in  some  in-  done;  and  a  command  to  act  according 

stances     he     cannot      otherwise    do.  to  circumstances  would  be  futile." 

Brower  v.  O'Brien,  2  Ind.  423.     But  To  Do  Speoiflod  Acts.  —  The    proper 

see  Beal  v,  Ray,  17  Ind.  554.  province  of  writs  of  mandamus  is  to 

XSgJit  ^v<«H«g  at  Timo  of  Applicatioii.  enjoin  the  doing  of  particular  specified 

—  The  right  which  it  is  sought  to  en-  acts,  and  not  to  constrain  a  person  to 

force  by  mandamus  must  be  one  which  regulate  his  whole  course  of  conduct 

is  in  existence  at  the  time  the  writ  is  according  to  some  general   principle. 

applied  for.     Silverthorne  v,  Warren  Rosenfeld  v.  Einstein,  46  N.  J.  L.   479. 

R.  Co.,  33  N.  J.  L.  372.  Ultimata  Bight. —  A  proceeding  under 

$.  People  V.  School  Trustees.  42  111.  a  writ  of  mandamus  does  not  in  all 

A  pp.  60;  Arberry  v.  Beavers,  6  Tex.  cases  determine    the    ultimate    right. 

457.  It  may   be  applied  where  it  can  deter- 

4.  Arberry  v.  Beavers,  6  Tex.  457.  mine   but  one  step  in  the  progress  of 

The  IMflinraiioe  Botweon  Xinisterial  and  inquiry,  and  when  it  cannot  finally  settle 

BJierotionftry  Aoti  is  further  considered  the  controversy.  State  v.  County  Judge, 

under  XIII.   i.    r.  (3)   Ministerial  and  7  Iowa  186. 

Judicial  Acts  Distinguished.  7.  Arkansas,  —  Fitch  v,  McDiarmid, 

ft.  Maxwell  v.  Burton,  2  Uuh  595.  26  Ark.  482;  Exp,  Hays,  26  Ark.  510. 

6.  Diamond  Match  Co.  v.  Powers,  Illinois,  —  People  v,  Chicago,  51  III. 
51  Mich.  145;  Rosenfeld  v.  Einstein,  46  17;    People  v.  Hatch,  33  111.  9;  People 
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6.  Effect  of  Another  Kemedy  —  other  Legal  Bemedy.  —  As  a  general 
rule,  mandamus  does  not  lie  if  the  relator  has  any  other  legal 
remedy  which  is  specific  and  adequate.  ^ 

Other  Semediee  Mvit  Be  Adequate.  —  The  remedy,  however,  must  be 
one  which  is  adequate,  that  is,  one  which  reaches  the  end 
intended  and  actually  compels  the  performance  of  the  duty 
refused,* 

7.  DiBoretion  of  Court  to  Issue  —  Bet  Always  a  Xatter  of  Bight  — 
The  issuance  of  a  writ  of  mandamus  is  within  the  discretion  of 
the  court  to  which  application  is  made,  and  is  not  always  a  mat- 
ter of  right.* 

V,  McConnell,  146  111.532;    People  v.  there  is  a  plain  and  adequate  remedy 

Chicago,  etc.,  R.  Co.,  55  111.  95.  in  the  ordinary  course   of   the  law." 

Michigan,  —  Burland   v.  >forthwest-  Chinn  v.  Trustees,  32  Ohio  St.  236. 

em  Mut.  Ben.  Assoc.,  47  Mich.  424.  The  Virginia  Aet  of  April  7,  i882(Acts 

Nebraska,  —  State    v.    School    Dist.  1881-2,  p.  342),  taking  away  the  remedy 

No.  9,  8  Neb.  92.  by  mandamus  in  any  case  arising  oat 

New  Jersey,  —  State  v.  Jacobus,  26  of  the  collection  of   revenue  in  which 

N.  J.  L.  135.  the  applicant  for  the  writ  has  any  other 

Pre-erlittng  Duty  Veoeeeary.  —  A  writ  remedy  adequate  for  the  protection  and 

of  mandamus  is  granted  merely  to  en-  enforcement  of  his  individual  right,  is 

force  the  performance  of  a  pre-existing  not  inconsistent    with   the  federal  or 

duty.     State  v.  School  Dist.  No.  9,  8  the  state  constitution.     Poindexter  v. 

Neb.  92.  Greenhow,  84  Va.  441. 

X.Alabama, — Ex  p.  Branch,  105  When  Other  Bemediea  ?UL  —  Man- 
Ala.  231.  damus  is  issued   only  as  a  last  resort 

Arkansas, — Ex  p.    Hays,   26    Ark.  when   other    remedies    fail.    State  v. 

510;    Webb   V.   Hanger,    i    Ark.    121;  McCracken,  60  Mo.  App.  650. 

Ex p,  Trapnall,  6  Ark.  9.  S.  State  v.  McCracken,  60  Mo.  App. 

California, —  Kimball  v.  Union  Water  650.      Compare    People  v,  Loucks,  28 

Co.,  44  Cal.  173.  Cal.  69. 

Connecticut,  -7  Castle  v.   Lawlor,    47  Bight  te  Damages  Vo  Bar  to  Mandamm. 

Conn.  340.  — "But  a  right  of  action  against  the 

Missouri,  —  State  v,  McCracken,  60  officer  who  ought  to  perform  the  duty 

Mo.  App.  650.  can  never  be  an  answer  to  a  motioo 

New  Jersey,  —  Chosen    Freeholders  for  a  mandamus  to  compel  its  perfonn- 

V,  Newark  City  Nat.  Bank,  48  N.  J.  ance,  because  if  this  were  so  the  remedy 

£q.  51.  would  be  taken   away  in  nearly  every 

Ohio,  —  Chinn  r.  Trustees,  32  Ohio  case;    for  the   right   to  an  action  for 

St.  236.  damages  generally  exists  where  a  party 

Texas,  —  Arberry  v.  Beavers,  6  Tex.  is  entitled  to  a  remedy  by  mandamus 

457.  against  a  ministerial  officer."    People 

Virginia,  —  Poindexter     v.     Green-  v.  Mead,  24  N.  Y.  114. 

how,  84  Va.  441.  Beeort  to  Mandamna  OptionaL  —  The 

The  Statutes  of  California  are  held  to  holder  of  city  warrants  has  been  held 

be  a  reaffirmance  of  the  principles  of  not  bound  to   proceed  by  mandamus 

the  common  law  as  regards  the  writ  of  against  the    citv    treasurer,  but  per- 

mandamus,  in  providing  that  it  shall  mitted  to  sue  the  city  directly  on  the 

be  issued  in  all  cases  where  there  is  warrants.     Travelers'  Ins.  CoJ  v,  Deo- 

not  a  plain,  speedy,  and  adequate  rem-  ver.  11  Colo.  434. 

edy  in  the  ordinary  course  of  law,  and.  The  Bzintenee  of  an  BqnitaUe  Bemsdj 

/  converso,  that  it  shall  issue  in  no  other  has  been  held  not  to  deprive  a  partyof 

case.     People  v.  Olds,  3  Cal.  167.  the  legal  remedy  of  mandamus.    £by 

The  Ohio  Code.  —  '*  The  code  provides  v.  Red  Bank  School  Dist.,  87  Cal.  167. 

for  and  regulates  this  remedy,  but  does  8.  Arkansas,  —  Fitch  v,   McDiarmid, 

not  recognize  it  as  a  civil  action.     It  26  Ark.  482;  Goings  v.  Mills,  i  Ark.  11. 

declares  that  the   writ  of  mandamus  California,  —  ^Vledwald   v,    Dodson, 

may  not  be  issued  in  any  case  where  95  Cal.  450. 
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When  Relator  Has  Been  at  Fault.  —  When  it  is  apparent  to  the  couri 
to  which  an  application  for  a  mandamus  is  made  that  the  relator 
has  been  at  fault,  it  is  within  the  discretion  of  the  court  to  deny 
an  application.^ 

V.  Mahbaxxts  Compabeb  with   Otheb  Kexebieb  —  1.  Bill  in 

Chancery  —  Bo  Bedreas  for  Past  Privations.  —  As  compared  with  a  bill 
in  chancery,  a  writ  of  mandamus  is  merely  prospective  in  its 
action.* 

Canntcticut.  —  Ansonia  v.  Studley,  67  1.  Collins  v.  McDaniel,  66  Ga.   203; 

Cono.  170.  Mabley  v.  Superior  Ct.,  41  Mich.  31; 

Illinois,  —  People  v.  McConnell,  146  State  v.  Home  St.  R.  Co.,  43  Neb.  830; 

111.   532;    People  V.   Ketchum,   72   III.  Clarke  t/.  Earle,  42  N.  J.  L.  94;  People 

212;  People  V.  Illinois  Cent.  R.  Co.,  62  v.  Jeroloman,   139  N.  Y.  14;    State  v, 

111.  510.  Ehrman,  18  Cine.  Wkly.  L.  Bui.  173. 

Maryland.  —  Booze   v.  Hum  bird,  27  Belator  Dilatory.  —  Mandamus  is  not 

Md.  5.  usually   allowed    to  those   who    have 

Michigan.  —  Hale  v.  Risley,  69  Mich,  been  culpably  dilatory  or  otherwise  at 

596.  fault.      Mabley    v.    Superior    Ct..    41 

Mississippi,  —  Ross  v.  Lane,  3  Smed.  Mich.  31;  Clarke  v.  Earle,  42  N.  J.  L. 

&  M.  (Miss.)  695.  94;    State  v.  Ehrman,  18  Cine.  Wkly. 

Wlien  Belator  Eetopped.  —  Mandamus  L.  Bui.  173. 

is  a  discretionary    writ,  and   will   be  Courts    have    discretion   in    issuing 

allowed  only  in  furtherance  of  justice  writs  of  mandamus  in  aid  of   private 

and  upon  a  proper  case  presented.     It  right,  but  not  where  the  writ  is  invoked 

will   not  be  allowed  where  it  is  appar-  on  behalf  of  the  state  as  a  pure  pre- 

ent  that  it    is  applied  for  to  gratify  rogative  writ  in  matters  publici  juris. 

spite  towards  a  private  individual,  or  State  v.  Doyle,  40  Wis.  220. 

where  the  relator  has  instigated  or  ap-  When  MandamnB  InequitaUe.  —  Where 

proved  the  act  complained  of.     Hale  it  appears  that  the  conduct  of  the  party 

V.  Risley,  69  Mich.  596,  in  which  case  applying  for  a  mandamus  has  been 

the  court  said:    **  The  relator  in  this  such  as  to  render  it    inequitable    to 

case  was  the  moderator  of  the  school  grant  the  relief  sought,  the  court  may, 

district,  and  presided  at  a  school-dis-  in  the  exercise  of  its  discretion,  refuse 

trict  meeting  where  the  act  was  au-  the  writ.     People  v.  Jeroloman,  139  N. 

thorized   for    which  he     now  asks    a  Y.  14. 

mandamus  to  compel  suit    upon    the  An  Appeal  to  a  Covrt  on  Moral  Qronndi 

assessor's  bond  because  such  act,  as  to  withhold  a  writ  of  mandamus  re- 

lie  alleges,  was  unlawful.     It  does  not  quiring  the   issuance   of  a  license  to 

appear  by  his  petition  or  from  the  re-  sell  intoxicating  liquors,  and  thus  to 

tarn  that  he  entered  any  protest  or  ob-  annul  a  valid  act  of  the  legislature  by 

jection,   but  declared    the    resolution  refusing  to  enforce  it,  is  addressed  to 

carried.*'  the  wrong  tribunal.     The  moral  stand- 

Vot    a   Writ  of  Bight.  —  A  writ    of  ard  of  individual  judges  is  not  a  proper 

mandamus  is  not  issuable  as  a  matter  boundary     of    legislative    discretion, 

of  strict  ri^ht.     If  the  relief  sought  is.  State    v.    Jefferson    County,    20    Fla. 

in   the  opinion  of  the  trial  court,  in-  426. 

equitable,  the  application  should    be  Proteeting      Belator'i      Bightf .  —  In 

denied.     Ansonia  v.  Dudley,  67  Conn,  exercising  its  discretion,  it  is  the  duty 

170.      But    see    Haymore    v,    Yadkin  df  the  court  to  see  that  the  rights  of  the 

County,  85  N.  Car.  268.  relator  are  fully  protected.     People  v, 

Applieation    by    Stote.  —  A    writ    of  Wendell,  71  N.  Y.  171. 

mandamus  is  not  a  writ  of  right  de-  8.  Bedreis  for  Past  Aoti.  —  Where  the 

mandable  by  the  state,  acting  through  exigencies  of  the  case  require  redress 

the  law  officers,  but  its  use  is  discre-  for  past  privation  of  a  right,  as  well  as 

tionary  with  the  courts,  acting  upon  restoration  to  the  enjoyment  of  it  in 

existing  facts  and  viewing  the  whole  future,  the  appropriate  remedy  is  not 

case  with   due  regard   to  the    conse-  by  writ  of  mandamus,  but  by  a  bill  in 

qnence    of     its     action.      People    v.  chancery.    American  Asylum  v.  Phoe- 

Ketchnm,  72  111.  212.  nix  Bank,  4  Conn.  172. 
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OUigatiwii  Ariiing  rat  of  Public  Ante  and  Belationi  are  enforced  by  man* 
damus,  while  a  bill  in  chancery  is  resorted  to  for  the  redress  of 
private  wrongs.* 

Legal  and  Equitable  Semediat  BeepeotiToly.  —  Mandamus  is  a  common- 
law  remedy,  and  a  bill  in  chancery  is  equitable.* 

Indnnotion  and  Mandaani.  —  Mandamus  is  a  common-law  remedy  to 

compel  action;  injunction,  an  equitable  remedy  to  prevent 
action  and  maintain  the  parties  in  statu  quo,^ 

2.  Certiorari.  —  Xandamu  Commands  an  action,  and  certiorari 
reviews  action.^ 

The  Writ  of  Certiorari  cannot  be  made  to  serve  the  purpose  of  the 
writ  of  mandamus.* 

1.  State  V.  Burnsville  Turnpike  Co.,  court  erroneously  dismisses  an  appeal, 

97  Ind.  416.  the  remedy  of  the  appellant  is  by  a 

8.  Compared  with  a  Bill  in  Equity  fbr  certiorari  to  annul  the  order  of  dis- 
Speeiflo  Ferformanoe,  a  mandamus  is  a  missal  before  proceeding  by  man- 
common-law  process  for  the  special  damns  to  compel  the  hearing  of  the 
purpose  indicated  in  the  writ,  and  the  appeal.  Levy  v.  Yolo  County.  66  Cal. 
relief  prayed  for  is  not  modified  ac-  292,  where  the  court  said:  **A  man- 
cording  to  circumstances,  as  it  is  under  date  that  the  Superior  Court  proceed 
a  prayer  for  general  relief  in  a  bill  in  to  a  hearing  of  the  bill  on  the  merits  or 
equity.     Booze  v.  Hum  bird,  27  Md.  i.  to  a  retrial  of   the  issues  would  not 

8.  Crawford  v.  Carson,  35  Ark.  565;  annul,  but  simply  ignore,   the  order 

People  V.  State  Prison   Inspectors,   4  dismissing    the    appeal.      The   order 

Mich.    187;     Washington      University  must  first  be  annulled  by  a  direct  pro- 

V,  Green,  i  Md.  Ch.  97;  Blakemore  v.  ceeding — that  is,  by  certiorari.     Such 

Glamorganshire  Canal  Nav.,  i  Myl.  &  is  the  remedy  when  a  court  has  entered 

K.  154.  a  judgment  or  made  an  order  in  excess 

Freyentinf  Digtnrbanoe   of  Person  in  of  its  jurisdiction.** 

OAoe.  —  A  mandamus  does  not  lie  to  Ai^intraent      of      ComminiOMn. — 

prevent  a  person  from  being  disturbed  Where,  on  a  petition  to  a  county  judge 

or  molested  in  the  exercise  of  the  f unc-  by  a  corporation  for  the  appointment 

tions  and  powers  appertaining  to  his  of  commissioners    to   appraise    lands 

office.     Legg  v,  Annapolis,  42  Md.  203.  sought  to  be  condemned,  the  judge, 

BrtabUddng  and  Breeting  BehooDunise.  upon  the  inspection  of  the  articles  of 

'-An  injunction,  and   not  a  writ  of  incorporation,  held  that  the  company 

mandate,  is  the  proper  remedy  to  pre-  was  not  a  corporation  because  of  de> 

vent  township  trustees  from  erecting  a  fects  in  the  articles,  and  dismissed  the 

schoolhouse  on  a  site  selected  by  them-  application,  and  the  company  applied 

selves;  but  a  mandamus  is  an  appro-  to  the  Supreme  Court  for  a  certiorari, 

priate  remedy  to  compel  the  trustees  to  it  was  held  that  the  writ  did  not  lie; 

obey  a  decision  of  the  superintendent  that  the  dismissal  of  the  petition  for 

of  public  instruction  on  appeal  from  the  cause  assigned  was  not  an  excess 

them,  establishing  a  schoolhouse  for  of  jurisdiction  under  the  Act  of  1858, 

the  district.     State  v.  Custer,  11   Ind.  and  that  mandamus  from  the  District 

210.  Court  WIS  the  proper  remedy.     Matter 

4.  Lamar  v,  Marshall  County,  2£  of  Spring  Valley  Water  Worses,  17  Cal. 
Ala.   772;   Ex  p,  Harris,  52  Ala.  92;  132. 

Maxwell  v.  Burton,  2  Utah  595.  Making  an  Aarignee  a  Forty.  —  Where 
Certiorari  and  Kandamns.  —  It  was  no  appeal  is  provided  by  law  from  the 
held  in  Woodford  v.  Hull,  31  W.  Va.  action  of  a  Probate  Court  overruling  a 
470,  that  in  that  case  a  petition  for  motion  to  make  the  assignee  in  bank- 
mandamus  could  not  be  sustained  as  a  ruptcy  of  a  removed  executor  a  party 
proceeding  for  certiorari.  to  the  final  settlement  of  his  accounts, 

5.  Townsend   7:   Copeland,   56  Cal.  and  to  render  a  decree  in  favor  of  the 
612.  assignee  for  the  amount  due  the  bank- 
When  Xandamni  and  When  Certiorari  rupt  by  the  estate,  a  writ  of  certiocari, 

FXoper   Bemedy.  —  Where    an    inferior  and  not  mandamus,  is  the  remedy  cp 
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XaiiiAnw  Compvad  MANDAMUS.  with  Otiier  BeiiMdiM. 

3.  Procedendo  —  A  Form  of  Kandaarai.  —  A  procedendo  is  a  writ 
by  which  a  court  of  review  remits  to  an  inferior  court  a  cause 
removed  on  insufficient  ground.  Procedendo  seems  to  be  only 
a  particular  form  of  mandamus.^ 

4.  Prohibition  —  Ona  Arreoto  While  tlie  Othor  Ckmunaadf .  —  Prohibition 
and  mandamus  are  different  in  that  prohibition  arrests  while 
mandamus  commands  action.  Prohibition  may  be  used  to 
arrest  an  unauthorized  act  of  an  officer  or  person^  clothed  with 
authority,  while  mandamus  is  employed  to  compel  the  perform- 
ance of  an  act  enjoined  by  law.* 

6.  Clao  Warranto  —  Conenrrent  Bamodioo.  —  Quo  warranto  and  man- 
damus are  often  concurrent  remedies,*  but  the  purpose  of  quo 
warranto  is  to  obtain  a  judicial  declaration  of  existing  rights. 
Its  function  is  not  to  afford  relief  for  official  misconduct.^ 

revise  such  action.     Appling  v.  Bailey,  of  any  example  of  its  use  in  this  state.'' 

44  Ala.  333.  People  v.  Swift.  59  Mich.  541. 

Judgment  Against  aGandshee.  —  If  a  8.  Maurer  v.  Niitchel,  53  Cal.  289; 
justice  of  the  peace  improperly  refuses  Ex  p,  Stickney,  40  Ala.  160;  State  z. 
a  motion  to  enter  up  judgment  against  Judge,  4  Rob.  (La.)  48. 
a  garnishee  who  was  in  default,  the  Prohibition  Hot  Exaot  OonTerse  of 
proper  method  of  correcting  such  error  Xandamns. —  In  prohibition  it  must 
IS  by  certiorari,  and  not  by  mandamus  be  shown  that  the  inferior  court  or  per- 
to  compel  him  to  enter  the  judgment,  son  has  exceeded  the  powers  conferred 
A  mandamus  will  issue  to  compel  a  by  law,  and  the  higher  court  inter- 
performance  of  duty,  only  in  cases  venes  to  prevent  further  proceedings 
where  a  defect  of  legal  justice  would  without  or  in  excess  of  such  power. 
arise  from  a  failure  or  improper  fulfil-  "  Mandamus  may  be  resorted  to  when- 
ment  of  such  duty.  Stames  v.  Tan-  ever  an  officer  or  person  refuses  to  per- 
ner,  73  Ga.  144.  form  a  duty  enjoined  by  law,  although 

Vamttiiiy     Oontempt      Ordor.  —  Man-  the  act  may  have  been  an  isolated  one, 

dam  us  will  not  lie  to  vacate  an  order  disconnected  with  any  proceeding  lead- 

of  a  circuit  judge  adjudging  a  party  to  ing  up  to  that  which  the  recalcitrant 

a  suit  guilty  of  contempt  in  refusing  official   or  individual   refused   to  per- 

to  pay  the  costs  awarded  against  him  form."    Maurer  e*.  Mitchel,  53  Cal.  289; 

on  a  continuance,  certiorari  being  the  People  v.  Election  Com'rs,  54  Cal.  404; 

£  roper  remedy.     Love    v.    Vance,   97  Thomas  v.  Mead,  36  Mo.  232. 

[ich.  625.  Tho  Word  "  Counterpart,"  as  employed 

gghiMlihlitg  Priyato  Boad.  —  Certio-  in  section  1102  of  the  California  Code 
ran  lies  at  the  instance  of  a  party  in-  of  Civil  Procedure,  where  it  is  pro- 
jured  to  remove  into  the  Circuit  Court  vided  that  **  the  writ  of  prohibition  is 
for  revision  the  proceedings  of  the  the  counterpart  of  the  writ  of  man- 
county  commissioners  in  establishing  dam  us,"  is  "  designed  to  illustrate  the 
a  private  road,  but  not  for  their  re-  operation  of  the  writ  of  prohibition 
f  usal  to  grant  the  application  on  the  when  issued  in  a  proper  case,  but  it  is 
ground  that  the  law  is  unconstitu-  not  intended  to  enlarge  or  add  to  the 
tional.  Mandamus  is  the  proper  rem-  class  of  cases  in  which  it  may  be  re- 
edy in  such  case.  Steele  v.  County  sorted  to."  Maurer  v,  Mitchel,  53  Cal. 
Com'rs,  83  Ala.  304.  289. 

1.  People  V.  Sexton,  24  Cai.  79;  Peo-  8.  State  v,  Ely,  43  Ala.  568;  Stote  v, 

pie  V.  Swift,  59  Mich.  541;  Woodstock  Falconer,  44  Ala.  696. 

V.  Gallup,  28  Vt.  587;   Ex  p.  Hoyt,  13  4.  Dotarmining    Titlo  to   <M&oe.  — In 

Pet.  (U.  S.)  279;    Pope  V,  Vaux,  2  W.  People  r.  Olds,  3  Cal.  167,  it  was  held 

Bl.  1060.  that  the  distinction  between  the  writs 

Prooodondo  Bapenodsd.  —  *' The    writ  of  mandamus  and  quo  warranto  as  it 

of    procedendo    has    been    practicallpr  existed  in  England  had  not  been  abol- 

sopcrseded  for  many  years  by  the  wnt  ished  by  the  statutes  of    California. 

of  mandamus,  and  we  are  not  aware  Quo  warranto,  and  not  mandamus,  is 
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Interferiiig  by  Xandamiu         MANDAMUS,  with  Other  Pmetdiagi. 

6.  AnalogouB  Statutory  Bemediei.  —  in  Some  statee  remedies  are 
provided  by  statute  which  differ  very  little  from  the  common- 
law  writ  of  mandamus.^ 

VI  Havbaxvs  A8  Affected  bt  Otheb  Pbocesbihgs  —  1.  Crimi- 

mal  Proceedings — Criminal  Proeemitioii  Hot  EzdiiiiTe.  —  The  right  to  a 
writ  of  mandamus  is  not  affected  by  the  fact  that  the  respondent 
may  be  punished  criminally  for  the  acts  complained  of.* 

2.  lojunction  and  Prohibition.  —  The  Writ  ef  Xandamiii  wiu  Boi  Be 
Interfered  With  by  injunction,'  nor  by  a  writ  of  prohibition.*^ 

TIL  IBTEBFEBIBG  BT  HAVBAXTTS  WITH  OTHEB  PBOGBEBDieS  — 
1.  In  Oeneral  —  Another  Aetion  Pending.  —  A  writ  of  mandamus  will 

the  proper  remedy  to  unseat  a  member  obeyed.        O'Donnell  v.   Cass  School 

of  a  city  council.     Henry  v.  Camden,  Dist.,  133  Pa.  St.  162. 

42  N.  J.  L.  335.    To  the  same  effect  see  Act  Pa.  June  8,  1893  (P.  L.  345).  was 

Duane  v.   McDonald,   41    Conn.   517;  not  meant,  nor  is  it  to  be  construed,  to 

People  V.  Matteson,   17   111.    167;    St.  substitute  mandamus  for  the  writ  of 

Louis  County  Ct.  v.  Sparks,   10  Mo.  summons  and  the  ordinary  proceedings 

117.  and  trial.     Com.  v,  Philadelphia,  176 

If  a  party  has  been  ousted  from  an  Pa.  St.  589. 

office  by  the  election  of  another  person  8.  Ayres  v.  Board  of  State  Auditors, 

to  that  office,  the  election  being  bona  42  Mich.  422,  in  which  case  it  was  held 

Jide  and  not  merely  colorable,  his  rem-  that  the  criminal   prosecution   would 

edy  is  not  by  mandamus,  but  by  quo  not  secure  the  performance  of  an  act, 

warranto.     Rex  v.  Oxford,  i  N.  &  P.  and  specific  compliance  could  be  en- 

474,  6  Ad.  &  El.  34Q,  33  E.  C.  L.  87.  forced  only  by  mandamus. 

1.  Alabema.  — "  The    statutory  pro-  8.  Columbia  County  r.   Bryson,  13 

ceeding    to    compel    the     transfer    of  Fla.   281;    Weber  v.   Zimmerman,  23 

books,  papers,  and  other  property  of  a  Md.  45. 

public  office  is  merely  cumulative,  and  Perfimnanoe  Sahieqnently  ImpoHihle. — 

will  lie  whenever  a  mandamus  could  If  by  reason  of  matters  subsequent  to 

be  obtained  at  common  law."    Thomp-  the  issuing  of  a  peremptory  mandamus 

son  V.  Holt,  52  Ala.  491.  the  writ  cannot  or  ought  not.  to  be  exe- 

Vew  Hampehire.  —  In  Boody  v,  Wat-  cuted,  they  may  be  made  known  and 

son,  64  N.  H.  162,  it  was  said  that  it  is  relied  upon  in  the  court  issuing  the  writ 

not  necessary  "  to  inquire  whether  any  which    alone     has    jurisdiction     and 

command  that  can  be  issued  is  a  com-  control  over  it,  and  are  not  proper  sub- 

mon-law  or  a  statutory  mandamus,  or  jects    for  the  action  of  the  court  of 

one  of  the '  other  writs  '  authorized  but  equity,    by   injunction    or   otherwise, 

not  named  in  the  statute."  Weber  v.  i^immerman,  23  Md.  45. 

Kew    York.  —  "The    writ    of    man-  Other  Persons  Gonoemed«  —  A  court  of 

damus  has  two  aspects,  one  under  the  equity   has   no  jurisdiction   to  enjoin 

statute  and  the  other  at  common  law.  proceedings  of  mandamus,  where  the 

Its  power  in  both  cases  is  alike,  but  parties  seeking  redress  by  such   pro- 

the  proceedings  in  the  two  cases  are  ceedings    are     not    the    plaintiffs    in 

different,  as  is  the  mode  of  reviewing  equity.     Finegan    v.    Femandina,    18 

and  correcting  any  error  which   may  Fla.  127. 

occur  either  in  those  proceedings  or  4.  Ho  Interference  by  ProhiUtioiL  —  It 

in   the   final    determination."     People  was  held  in  State  v.  Superior  Ct.,  2 

V,  Steele,  i  Edm.  Sel.  Cas.  (N.  Y.)  561.  Wash.    9,    that    the    Supreme    Court 

Pennsylvania.  —  The  writ  provided  by  would  not  grant  a  writ  of  prohibition 

Act  Pa.   May  8,  1854,  §  21  (Laws,   p.  to   restrain   the   Superior  Court   from 

^17),  for  the  enforcement  of  judgments  further  proceedings  in  an  application 

against  school  districts,  is  not  an  alter-  for  mandamus,    where    the    Superior 

native  mandamus,  but  a  special  writ  Court  had  already  exercised  jnrisdic- 

of    execution     directed    against    the  tion  and  issued  the  writ  of  mandate, 

money  of  the  defendant  and  enforce-  and  no  proper  application  was  made  at 

able  by  an  attachment  against  the  offi-  the  hearing  before  the  Superior  Comt 

cers  of  the  district  in   case  it  is  not  to  test  its  jurisdiction. 

500  Volume  XIII. 


Int«rf«ring  by  Maadamiu  MANDAMUS.  with  Oth«r  Prooeedingi. 

not  be  granted  when  another  action  or  proceeding  aflfecting  the 
same  controversy  is  pending/  except  in  extreme  cases.* 

%  Iiganotion.  —  A  mandamus  will  not  issue  to  compel  an  officer 
to  perform  acts  which  he  has  been  enjoined  from  doing.* 

1.  People    V,    Salomon,   51    111.   37;  issuance    seems    to    the    court  to    be 

People  V.  Wiant,  48  111.  263;  People  v.  proper.     So,    upon    an  application   of 

Warfield,  20  111.  160;    Rauschmeyer  v.  the  commissioners  of  the  South  Park, 

Bank,  2  L.  T.  N.  S.  (Pa.)  76;    Hannon  in  Chicago,  for  a  mandamus  to  compel 

V,  Halifax,  89  N.  Car.  123;  Hardcastle  the  county  clerk  of  Cook  county  to 

V,  Maryland,  etc.,  R  Co.,  32  Md.  32.  receive  and  file  an  estimate  made  by 

When  Anotiier  Aotion  Is  Pending  -U  In  the  commissioners  of  the  amount  of 

Equity.  —  The  writ  of  mandamus  can-  money   required    for    park    purposes, 

not  properly  be  granted  to  a  party  who  and  to  place  that  amount  in  the  proper 

has  previously,  for  the  same  cause  of  tax  warrants  to  be  collected  from  the 

complaint,   instituted    proceedings    in  taxpayers  of  the  district,  it  was  held 

equity   in   which  full,   complete,   and  that  the  writ  of  mandamus  ought  to  be 

specific   relief  may  be  afforded   him.  awarded,   notwithstanding    the    pend- 

Hardcastle  v,  Maryland,  etc.,   R.  Co.,  ency  of  a  suit  in  chancery  by  which  the 

32  Md.  32;  Rauschmeyer  V.  Bank,  2  L.  county  clerk  and  the  commissioners 

T.  N.  S.  (Pa.)  76.  were  sought  to  be  enjoined,  at  the  in- 

BcmoTml   of  Coonty-seat.  —  Where    a  stance  of  a  property  owner  interested, 

bill  has  been  filed  and  is  still  pending,  from  doing  the  same  act  which  it  was 

the  trial  of  which  necessarily  involves  sought  by   the  writ  of  mandamus  to 

the  question  whether  fraudulent  votes  compel.     The  chancery  suit  would  be 

were  cast  and  the  question  of  removal  final  only  as  between   the  immediate 

of  a  county-seat  thereby  carried,  and  parties  to  it,  and  a  decree  would  not 

the  court  has  competent  jurisdiction  to  bar  a  suit  of  the  same  nature  by  each 

correct  the  vote  and  settle  the  ques-  property  owner,  and  thus  the  commis- 

tion,  another  court,  on  an  application  sioners  might  be  delayed  indefinitely 

for  a  writ  of  mandamus,  will  not  deter-  in    the   performance  of    their  duties, 

mine  the  question  as  to  which  point  is  People  v,  Salomon,  51  111.  37 
the  county-seat,  but  it  will  be  left  for        8.  Brunswick  v.   Dure,   59  Ga.  803; 

determination   in    the  chancery    suit.  Ohio,  etc.,  R.  Co.  v.  Wyandot  County, 

People  V.  Wiant,  48  111.  263.  7  Ohio  St.  278 ;    State  v,   Kispert,  21 

By  Qno  Warranto.  —  A     mandamus  Wis.  387;    People  z/.  Muskegon  Circuit 

will   not  lie   to  induct  one  into  office  Judge,  40  Mich.  63. 
during  the  pendency  of  an  appeal  in        Relator  Vot  a  Party  to  Iigxmotion  Suit, 

quo  warranto  between  the  same  par-  — A  court  will  not  by  mandamus  com- 

ties.     Hannon  v,  Halifax,  89  N.  Car.  pel  a  party  to  do  what  by  a  subsisting 

123.  decree  or  Injunction  he  is  prohibited 

Kandamus  as  a  Flea  in  Another  Salt.  —  from  doing,  although  the  person  seek- 

Mandamus  cannot  be  made  to  answer  ing  the  remedy  by  mandamus  is  not  a 

the  office  of  a  plea  in  a  pending  suit,  party   to  the   decree.     Ohio,   etc.,    R. 

Murphy  v.  State,  59  Ala.  639.  Co.    v,  Wyandot  County,   7   Ohio   St. 

Other  Aotion  Dismissed.  —  An   action  278,  where  it  was  said:     **  If  the  per- 

brought  against    a    city    for    interest  emptory   writ  of  mandamus  were   to 

coupons,  which  was  dismissed  before  issue,    and   the   defendants    failed    to 

judgment  upon  a  mandamus  proceed-  obey  it,  they  would  be  liable  to  process 

ing  instituted  to  compel  the  levy  of  a  for  contempt;  while,on  the  other  hand, 

tax  to  pay  the  interest  on  the  bonds  to  if    they    obeyed     it,    they    would    be 

which  these  coupons  were  attached,  is  equally  in  contempt  for  disobedience 

no  obstacle  to  the  granting  of  the  writ,  to  the  decree  of  injunction." 
Maddox  v,  Graham,  2  Mete.  (Kv.)  56.  When  Sespondent  Has  Been  Eigoined. 

8.  People    V.    Salomon.    51    111.   37;  — A  treasurer   will   not  be  compelled 

People  V,  Warfield,  20  111.  160.  by  mandamus  to  pay  money  to  a  judg- 

When  Another  Bait  Does  Hot  Prerent  a  ment  creditor  when  he  has  been  pro- 
Mandamus. —  As  the  granting  of  a  man-  hibited  by  an  injunction  issued  at  the 
dam  us  is  a  matter  of  discretion,  the  suit  of  another  person.     State  v,  Kis- 
pendency  of  another  proceeding  will  pert,  21  Wis.  387. 
not  prevent  its  being  awarded  if  its        When  a  Prior  Ii^jnnetion  Does  Vot  Prs- 
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Vm  MAHDAinrS  as  BES  ADJITDIOATA  —  O«ii0ral  ^Ebet  of  FMoeodiiig. 

—  A  judgment  awarding  or  denying  a  writ  of  mandamus  makes 
the  matters  in  controversy  res  adjudicata^  and  they  cannot  be 
(questioned  by  the  parties  in  another  proceeding.* 

Second  ApplioAtion.  —  When  a  mandamus  proceeding  is  decided  on 
the  merits,  the  decision  is  a  bar  to  a  second  application  for  a  writ 
on  the  same  facts;  '  but  this  is  not  the  case  where  the  first  appli- 
cation is  dismissed  for  informalities,*  and  there  may  be  a  second 
writ  issued  for  disobedience  of  the  first  one.* 

IX.   JOIKDEB  OF  ACTIOVS  —  Xanduniu  and  Ofhor  Proooodingi.  —  It  has 

▼ent  a  Mandanrai.  —  An  injunction  re-  it  is  refused.  The  words  of  the  statute 
straining  certain  creditors  of  a  mu-  are  not  presented  to  us,  nor  any  deci- 
nicipal  corporation  from  enforcing  sion  of  the  courts  of  that  state  cited  to 
judgment  against  city  property  held  sustain  the  proposition.  It  is  easy  to 
for  public  purposes  does  not  prevent  see  why  the  statute  should  declare 
one  of  such  creditors  from  proceeding  that  where  a  party  has  had  recovery  of 
by  mandamus  to  compel  the  proper  what  he  claims  by  a  writ  of  man- 
officers  of  the  corporation  to  levy  a  dam  us,  the  other  party  should  not  also 
special  tax  for  the  payment  of  his  be  harassed  by  another  action  for  the 
claim.     Brunswick  v.  Dure,  59  Ga.  803.  same  demand.     But  it  would  not  fol- 

1.  Bill  in  Equity.  —  A  judgment  in  low  that  where  a  mandamus  was  re- 
mandamus  commanding  county  com*  fused  on  grounds  which  were  conclu- 
missioners  to  call  an  election  on  the  slve  against  the  right  of  plaintiff  to 
question  of  changing  the  location  of  a  recover  in  any  action  whatever,  the 
county-seat  is  bar  to  a  bill  in  equity  judgment  would  not  be  a  protection 
instituted  by  registered  voters  other  when  such  other  action  was  brought.'* 
than  those  who  were  relators  in  the  8.  Santa  Cruz  Gap  Turnpike  Joint 
mandamus  to  restrain  the  commission-  Stock  Co.  v,  Santa  Clara  County,  62 
ers  from  moving  the  county  records  to  Cal.  40;  State  v.  Hard,  25  Minn.  460; 
the  place  chosen  as  the  county-seat  at  Reg.  v.  Pickles,  3  Q.  B.  599,  note  3,  43 
such  election,  the  matters  alleged  in  E.  C.  L.  884,  note  b, 
the  bill  being  such  as  could  have  been  ApplioatUm  by  Pnblio  Offloen.  —  In 
set  up  by  the  commissioners  in  the  Reg.  v.  Pickles,  3  Q.  B.  599,  note  ^,  43 
mandamus  proceeding.  If  the  judg-  E.  C.  L.  884,  note  ^,  where  church- 
ment  in  mandamus  were  not  as  effect-  wardens,  having  failed  in  one  man- 
ual upon  the  principle  of  res  adjudicata  damns  proceeding,  without  reference 
against  the  inhabitants  of  the  county  to  such  proceeding  obtained  a  separate 
as  against  the  county  commissioners,  rule  on  fresh  affidavits,  the  court  dis- 
there  would  be  no  end  to  litigation  in  charged  the  rule  with  costs;  and  it  was 
such  cases.  Sauls  v.  Freeman,  24  Fla.  held  that  the  rule  forbidding  a  second 
210.  application  on  fresh  material  without 

Garnishee  Frooeedingt.  —  In  Weed  v.  new  facts,  after  the  first  application 

Mirick,  62  Mich.  414,  garnishee  pro-  has  failed,  applies  to  public  officers  as 

ceedings  were  quashed  on  the  ground  well  as  to  individuals, 

that  the  validity  and  good  faith  of  a  8.  Pritchard   v.   Woodruff,   36    Ark. 

mortgage  in  question  had  been  decided  196 ;    Rex  v.  College  of  Physicians,  5 

in  a  previous  mandamus  proceeding.  Burr.  2740. 

When  a  Mandamne  Ii  Befnsed  on  Qnaahed  for  Inraffldent  StateMent.— 
grounds  that  are  conclusive  against  Where  no  issue  of  fact  is  made  upon  a 
the  right  of  the  plaintiff  to  recover  in  petition  for  a  mandamus,  and  it  is 
any  action  whatever,  the  judgment  is  heard  upon  demurrer,  its  refusal  for 
conclusive  of  that  fact.  Louis  v.  want  of  sufficient  facts  will  not  bar 
Brown  Tp.,  109  U.  S.  162.  In  this  case  another  petition  upon  a  different  state- 
it  was  said:  "  The  only  objection  made  ment  of  facts.  Pritchard  v.  Woodruff, 
to  this  is  that  while  the  statute  of  Ohio  36  Ark.  196;  Rex  v.  College  of  Ph3rsi- 
makes  a  judgment  on  mandamus  a  bar  cians,  5  Burr.  2740. 
to  another  civil  action  where  the  writ  4.  People  v,  Rochester,  etc.,  R.  Co.» 
is  granted,  it  does  not  so  declare  where  14  Hun  (N.  Y.)  376. 
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been  held  that  in  a  mandamus  proceeding  an  application  for  an 
injunction  *  or  for  a  writ  of  certiorari  •  cannot  be  joined. 

Xandamtu  to  Enforoe  8oY«rftl  Bighti.  —  It  is,  of  course,  improper  to 
join  several  mandamus  proceedings  against  different  persons,  to 
enforce  separate  rights.* 

Aefei  Belating  to  the  flsme  Mattsr.  —  A  mandamus  to  compel  the 
doing  of  two  or  more  acts  or  series  of  acts  relating  to  the  same 
matter  is  proper  if  the  persons  affected  are  the  same  in  each 
case.* 

Z.  JUBISDIOTIOV  —  1.  In  Oenftral  —  Coarti  of  Common-Uw  Jnriidiotioa. 
—  In  England  and  in  nearly  all  of  the  United  States  the  writ 
of  mandamus  can  be  issued  only  by  courts  of  common-law 
jurisdiction.* 

1.  Whigham  v.  Davis,  92  Ga.  574.  Trust,  etc.,  Company's  Petition,  3  Pa. 

Xinoiui.  —  In  Barada  v,  Carondelet,  Dist.  Rep.  205,  it  was  held  proper  to 

16  Mo.  333,  it  was  held  that  a  proceed-  join  in  one  mandamus  a  demand  to  in- 

iog  by  mandamus  could  not  be  joined  spect  papers  relating  to  city  loans  and 

with  any  other  action.  papers  relating  to  state  loans,  where 

8.  Fairbanks     v,     Amoskeag     Nat.  the  right  of  the  petitioner  as  to  both 

Bank,  30  Fed.  Rep.  603.  items   was  identical  and    was    urged 

8.  State  V,   Reno  County,  38   Kan.  against  the  same  respondents. 

317;  Haskins  z/.  Scott  County,  51  Miss.  GomolidatioiL — It    has    been    held, 

406.  where  several  proceedings  were  begun 

4.  People    V,  Saratoga    Springs,   54  against  the   members  of  a  board  for 

Hun  (N.  Y.)  16;    People  v.  Order  of  contempt  in  not  obeying  a  writ  directed 

American   Star,  53    N.  Y.  Super.  Ct.  to  them,  that  the  actions  should  be 

66;    Moore  v,  Jones,  76  N.  Car.   188;  consolidated.     Durant   v,  Washington 

Guarantee  Trust,  etc..  Company's  Pe-  County,  Woolw.  (U.  S.)  377. 

tition,  3  Pa.  Dist.  Rep.  205;    Houston  6.  Bright     v.     Farmers'      Highline 

V.  Emery,  76  Tex.  282.  Canal,  etc.,  Co.,  3  Colo.  App.  170;  Gay 

Bamoval  of  OiBoer.  —  In  a  mandamus  v.  Gilmore,  76  Ga.  725;   Tawas,  etc., 

proceeding  to  compel  the  appointment  R.  Co.  v.  Iosco  Circuit  Judge,  44  Mich. 

of  the  relator  to  a  public  office,  it  has  479. 

been  held  proper  to  join  an  application  Engliih  Ghaaoory  and  King's  Bonoh.  — 

for  the  removal  of  the  person  holding  "As  the  English  Chancery  was  not  in- 

that  office.    People  v.  Saratoga  Springs,  ferior  to  the  King's  Bench,  that  is  rea- 

54  Hun  (N.  Y.)  16.  son  enough  wh^  there  are  no  prece- 

SoftndniDg  Ezoralso  of  OAoo.  —  When  dents  for  the  wnt  in  chancery  cases." 

a  mandamus  is  granted  to  compel  a  Tawas,  etc.,   R.  Co.  v.  Iosco  Circuit 

recanvass  of  election  returns,  it  is  not  Judge,  44  Mich.  479. 

error  to  grant  at  the  same  time  an  Traoeo    of    Chaaoery    Joriidiotioii. — 

order  restraining  the  persons  declared  There  seem,  however,  to  be  traces  of  a 

elected  upon  the  first  canvass  from  ex-  practice  in   the    early   English    cases 

ercising    the    duties    of    their  offices,  under  which  the  writ  was  issued  out 

Moore  v,  Jones,  76  N.  Car.  188.  of  chancery.    **  The  practice  in  Eng- 

Boriyal  of  Xodgint&t.  —  In  Houston  v.  land  under  the  statute  of  Westm.  2  (of 

Emery,  76  Tex.  283,  it  was  held  that  in  which  ours  is  a  copy)  seems  to  be  to 

a  mandamus  proceeding  to  enforce  the  apply  to  the  court  of  chancery  for  a 

collection  of  a  judgment  against  a  city  writ  grounded  upon  the  statute.     The 

there  might  be  a  joinder  of  an  applica-  form  of  the  writ  is  to  be  found  in  the 

tioD  to  revive  that  judgment.     In  this  Register  (1820),  and  Lord  Redesdale  in 

case  it  was  said:    "  This  was  practice  the  case  of  Lawlor  v.  Murray,  i  Sch. 

to  be  commended,  and  a  resort  to  two  &  Lef.  75,  calls  it  a  mandatory  writ, 

actions  would  have  been  as  improper  *  a  sort  of  prerogative  writ; '  that  the 

as    unnecessary.     The  writ  which  is-  judges  to  whom   it  is  directed   must 

sues  in  mandamus  is  but  process  to  obey  the    writ    *    *    *    or    make    a 

compel  the  payment  of  the  judgment."  special  return  to  the  king  in  chancery." 

Xatpeotloii  of  Pftpon.  —  In  Guarantee  Sikes    v.  Ransom,   6  Johns.    (N.    Y.) 
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GonMnt  Cannot  Give  Jnriidietion.  —  Jurisdiction  to  issue  the  writ  of 

mandamus  cannot  be  conferred  by  the  consent  of  the  parties.* 

<  In  Englanil  Mandamtu  laii&ed  by  the  Xlng'a  B«nolL  —  In  England  the  writ 
of  mandamus  was  issued  from  the  Court  of  King's  Bench  alone, 
where  the  king  was  originally  supposed  to  be  sitting  in  person.* 

Blmilar  Jnriidietion  in  the  United  SUtee.  —  In  some  states  certain 
courts  are  invested  with  jurisdiction  to  issue  the  writ  of  man- 
damus, practically  the  same  as  that  exercised  by  the  Court  of 
King's  Bench  in  England.' 

1179.  And  see  State  v.  GoU,  32  N.  J.  L.  and  not  on  account  of  any  real  contro- 
290;  Crane  v.  Crane,  5  Pet.  (U.  S.)  192;  versy  over  the  refusal  to  issue  the  new 
Rioters*  Case,  i  Vern.  175;  Coventry's  ones,  the  proceedings  wiU  be  dis- 
ease, 2  Salk.  420.  missed.     State  v.    Westport,   135  Mo. 

Lord  Holt's  IHotanL  — "It  is  to    be  120. 

noted  that  Holt,  C.  J.  [in  Coventry's  8.  Webb    v.    Hanger,    i    Ark.    121; 

Case,  2  Salk.  429],  speaks  of  a '  man-  Simpson  v.  Register  of  Land  Office, 

damns  out  of  chancery'  in  such  way  Sneed  (Ky.)  2x7;  Com.  v.  Wickersham, 

as  that  it  may  be  inferred  that  it  was  00  Pa.  St.  31 1;  Crane  v.  Crane,  5  Pet. 

not  unusual,  or  at  least  not  unknown."  (U.  S.)  190;    Kendall  v.  U.  S.,  12  Pet. 

People  V.  Green,  58  N.  Y.  295.     And  it  (U.  S.)  524. 

is  to  be  noted  also  that"  Holt  com-  Jnriidietioii  of  King's  Beneh  Vet  Xxohi- 

plained  bitterly  of  his  reporters,  saying  five.  —  Power  to  issue  the  writ  was  not 

that  the  skimble-scamble  stuff  which  confined    exclusively    to    the    King*s 

they  published  would  make  posterity  Bench,  "  so  that  it  is  not  strictly  accu- 

think  ill  of  his  understanding.*'     lx>rd  rate  to  say  that  the  power  to  issue  a 

Campbell,  Lives  of  the  Chief  Justices,  writ    of     mandamus    was    originally 

vol.  2,  p.  136.  lodged   exclusively    with    that    court, 

1.  Bnght     V.     Farmers'      Highline  and  quite  inaccurate  to  say  that  it  so 

Canal,   etc.,   Co.,   3  Colo.   App.    170;  remains    to    this    day."       People    ^. 

Welch  V.  People,  38  111.  21;  State  v.  Green,  58  N.  Y.  295.    And  see  Benson 

Burbank,  22  La.  Ann.  379;    State   v.  v,  PauU,  6  El.  &  Bl.  273,  88  E.  C.  L. 

Westport,  135  Mo.  120;  Rogers  v.  Jen-  273. 

kins,  98  N.  Car.  129.  3.  State   v.  Knight,  6  Houst.  (Del.) 

ITo  Waiver.  —  Want  of    jurisdiction  146;    Harwood  z^.  Marshall,  9  Md.  83; 

cannot  be  waived,  and  may  be  taken  Runkel   v,  Winemiller,  4  Har.  &  M. 

advantage  of  at  any  stage  of  the  action.  (Md.)  429;    Atty.-Gen.  v.  Boston,  123 

Rogers  v.  Jenkins,  98  N.  Car.  129.  Mass.  461;  People  v.  Donovan,  135  K. 

In    Another    Circuit.  —  The    Circuit  Y.  76;  People  z/.  Board  of  Excise,  (City 

Court  of  one  circuit  cannot    acquire  Ct.)  3   N.  Y.  St.    Rep.  253;    Com.   v, 

jurisdiction,  by  consent  of  the  parties,  Allegheny  County,  32  Pa.  Sl  225. 

to  issue  a  writ  of  mandamus  to  operate  Xaryland.  —  In   Runkel  v.  Winemil- 

within  the    limits  of  another  circuit,  ler,  4  Har.  &  M.  (Md.)  429,  it  was  held 

Welch  V,  People,  38  111.  21.  that  the    jurisdiction   of   the   General 

Preixunption    of    Fraud.  —  A   writ    of  Court    in    cases   of    mandamus     was 

mandamus  should  not  be  issued  on  the  similar  to  that  of  the  Court  of  King's 

mere  consent  of  the  parties.     The  con-  Bench;  and  in  Harwood  v,  Marshall,  9 

sent  in  such  case  creates  a  presumption  Md.  83,  the  Circuit  Courts  were  held  to 

of  fraud,  and   when    unsupported   by  have  the  same  jurisdiction  in  cases  of 

evidence  cannot  form  the  basis  of  a  mandamus  as  the  old    General   Court 

valid  judgment.     State  v,  Burbank,  22  had,  and,  therefore,  powers  similar  to 

La.  Ann.  379.  those  exercised  by  the  Court  of  King's 

Consent  Kay  Take  Away  Jnrisdiotion.  —  Bench. 

Where  mandamus  proceedings  to  com-  Hew  York.  —  "At  the  first  estabiish- 

pel  the  issuance  by  a  citpr  of  new  tax  mentof  the  judicial  system  in  this  state 

bills  in  place  of  ones  previously  issued  this  peculiar  jurisdiction  of  the  King's 

for  a  public  improvement  are  brought  Bench      was     bestowed      exclusively 

merely  because  of  the  parties'  desire  to  upon  the  Supreme  Court,  and  in  1873 

obtain  the  ruling  of  the  Supreme  Court  *    ♦    ♦    it  was    here    (following  the 

as  to  the  validity  of  the  old  tax  bills,  precedent  in  England)  conferred  upon 
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In  Some  StatM  Jnriidietloii  Limited.  —  In  other  states  power  to  issue 
the  writ  of  mandamus  has  not  been  conferred  upon  the  courts  as 
fully  as  it  was  possessed  by  the  Court  of  King's  Bench.* 

2.  Federal  Courts  —  a.  Supreme  Court  —  in  Aid  of  Appellate 
Jnriidietion.  —  The  Supreme  Court  of  the  United  States  has  power 
to  issue  writs  of  mandamus  in  aid  of  its  appellate  jurisdiction  '  in 
those  cases  where,  by  the  principles  of  the  common  law,  the  writ 
lies,  but  not  in  other  cases.' 

the  *  superior  city  courts  of  record.'  **  will  lie  in  a  proper  case  to  direct  a  sub- 
People  V.  Board  of  Excise,  (City  Ct.)  3  ordinate  federal  court  to  decide  a 
N.  Y.  St.  Rep.  253.  pending  cause."  Knickerbocker  Ins. 
** /if  C^^^fa/7Vi»^j  the  Supreme  Court  Co.  v,  Comstock,  16  Wall.  (U.  S.)  258. 
of  the  colony  of  New  York,  by  the  To  Sign  Bill  of  Eacoeptioiii.  —  The  Su- 
ordinances  of  1699  and  1704,  was  in-  preme  Court  has  power  to  issue  a 
▼ested  with  all  the  powers  of  the  mandamus  to  a  Circuit  Court  of  the 
Courts  of  King's  Bench,  Common  United  States,  commanding  the  court 
Pleas,  and  Exchequer  in  England,  and  to  sign  a  bill  of  exceptions.  Crane  v, 
by  the  Revised  Statutes  (2  R.  S.,  3d  Crane,  5  Pet.  (U.  S.)  190. 
ed.,  p.  259,  §  i)  the  Supreme  Court  of  8.  Crane  v.  Crane,  5  Pet.  (U.  S.)  190; 
the  state  was  declared  to  be  vested  Life,  etc.,  Ins.  Co.  v,  Adams,  9  Pet. 
with  all  the  powers  and  jurisdiction  (U.  S.)  573;  Kendall  v.  U.  S.,  12  Pel. 
which  belonged  to  the  Supreme  Court  (U.  S.)  524;  Exp,  Hoyt,  13  Pet.  (U.  S.) 
of  the  colony  of  New  York,  with  cer-  279;  Ex  p.  Newman,  14  Wall.  (U.  S.) 
tain  exceptions  not  now  material  to  be  152;  In  re  Green,  141  U.  S.  325;  Amer- 
noticed."  People  v.  Donovan,  135  N.  lean  Constr.  Co.  v.  Jacksonville,  etc., 
Y.  76.  R.  Co.,  148  U.  S.  372;  South  Carolina 

1.  Brown    v,   Crego,   29   Iowa    321;  v.  Seymour,  153  U.  S.  355;  /»  r^  Atlan- 
Swann  v.  Buck,  40  Miss.  268;  Com.  v.  tic  City  R.  Co.,  164  U.  S.  633. 
Wickersham,  2  Pearson  (Pa.)  336.  ITo  Other  Bemedy.  —  The  power  of  the 

2.  McCluny  v,  Silliman,  2  Wheat.  Supreme  Court  to  issue  a  writ  of  man- 
(U.  S.)  369;  Crane  v.  Crane,  5  Pet.  (U.  damns  to  an  inferior  court  is  well  set- 
S.)  190;  Life,  etc.,  Ins.  Co.  v,  Adams,  tied,  but  as  a  general  rule  it  only  lies 
9  Pet.  (U.  S.)  573;  Kendall  v.  U.  S.,  12  where  there  is  no  other  adequate  rem- 
Pet.  (U.  S.)  524;  Ex  p.  Hoyt,  13  Pet.  edy.  In  re  Atlantic  City  R.  Co.,  164 
(U.  S.)  279;  Ex  p.  Milwaukee  R.  Co.,  U.  S.  633. 

5  Wall.  (U.  S.)  188;  Exp,  Newman,  14  Kot  as  a  Writ  of  Srror.  —  "  A  writ  of. 

Wall.  (U.  S.)  152;    Knickerbocker  Ins.  mandamus  is  not  a  proper  process  to 

Co.  V.  Comstock,  16  Wall.  (U.  S.)  258;  correct  an  erroneous  judgment  or  de- 

U.  S  V,  Boutwell,  17  Wall.  (U.  S.)  604;  cree  rendered  in  an  inferior  court.  That 

Wisdom  V.  Memphis,  2  Flipp.  (U.  S.)  is  properly  matter  which  is  examinable 

285;  In  re  Pennsylvania  Co.,  137  U.  S.  upon  a  writ  of  error  or  an  appeal  (as 

451;  In  re  Green,  141  U.  S.  325;  Ameri-  the  case  may  require^  to  the  proper  ap- 

can  Constr.   Co.  z/.  Jacksonville,  ^tc,  pellate  tribunal.    Neither  can  this  court 

R.  Co.,  148   U.  S.  372;    South  Carolina  issue  the  writ  upon  the  ground  that  it 

V,  Seymour,  153  U.  S.  353;  In  r^  Atlan-  is  necessary  for  the  exercise  of  its  own 

tic  City  R.  Co.,   164  U.  S.  633.     See  appellate  jurisdiction;    for  the  proper 

also  In  re  Forsyth,  78  Fed.  Rep.  301.  appellate  jurisdiction,   if  any   in   this 

Befnsal  of  Inferior  Court  to  Take  Juris-  case,   is   direct  and  immediate  to  the 

diction.  —  The  general    power  of    the  Circuit  Court."    Ex  p,  Hoyt,  13  Pet. 

Supreme  Court  to  issue  a  writ  of  man-  (U.  S.)  279. 

damus  to  an  inferior  court  to  compel  it  Appellate      Jurisdiction     Only.  —  The 

to  take  jurisdiction  of  a  cause  when  it  power  of  the   Supreme  Court  of  the 

has  refused  to  do  so  is  well  settled.  United  States  granted  by  the  Judiciary 

In  re  Pennsylvania  Co.,  137  U.  S.  451.  Act  is  only  for  the  purpose  of  bringing 

To  Bedde  a  Case.  —  '*  Repeated  decis-  a  case  to  a  final  judgment  or  decree  so 
ions  of  this  court  have  established  the  that  it  may  be  reviewed.  The  man- 
rule  that  this  court  has  power  to  issue  damus  does  not  direct  the  inferior  court 
a  mandamus  in  the  exercise  of  its  ap-  how  to  proceed,  but  only  that  it  must 
pellate  jurisdiction,  and  that  the  writ  proceed.    It  is  different  in  the  Supreme 

507  Volume  Xlll. 


Jnriidiotioii.  MANDAMUS.  FadmJ  Onili^ 

To  offloen  of  tho  Vaitod  sutet.  —  The  Supreme  Court  cannot  issue 
writs  of  mandamus  to  the  administrative  and  executive  officers 
of  the  United  States.  * 

b.  Circuit   Courts    of   Appeals  —  ineidoBtai    Fow«r.  —  The 

right  to  issue  writs  of  mandamus  is  incidental  to  the  other 
powers  expressly  conferred  upon  the  Circuit  Courts  of  Appeals, 
and  the  power  to  exercise  it  does  not  arise  except  when  it  is  thus 
incidental.* 

c.  Circuit     Courts  —  AneiiiBry     jnrudiotioB.  —  The     United 

States  Circuit  Courts  have  power  in  certain  cases  to  issue  writs 
of  mandamus ; '  but  this  jurisdiction  can  only  be  exercised  as 

Court  of  the  District  of  Columbia,  un-  to    persons    holding   office   under  the 

der  the  adopted  laws    of    Maryland,  authority  of  the  United  States,  yet  it 

Kendall  v,  U.  S.,  12  Pet.  (U.  S.)  524.  might  have  an  appellate  jurisdiction  to 

See  also  Life,  etc.,  Ins.  Co.  v,  Adams,  issue  a  mandamus  to    such    persons 

9  Pet.  (U.  S.)  573.  where  it  had  been  refused  by  the  high- 

To  State  Supremo  Court.  —  A  writ  of  est  court  of  law  or  equity  of  a  sute,  in 

mandamus    does    not    lie    from    the  a  case  drawing  in  question  the  validity 

Supreme   Court  to  the  judges  of  the  of  a  statute  of,  or  an  authority  exercised 

Supreme  Court  of  a  state,   directing  under,  the  United  States.'*    M'Clunyv. 

them  to  restore  to  office  an  attorney  and  Silliman,  2  Wheat.  (U.  S.)  369. 

counselor  disbarred  by  such  court  and  8.  In  re  Iron  County,  37  U.  S.  App. 

to  vacate  the  order  of  disbarment.    In  622;  In  re  Mudsill  Min.  Co.,  31  U.  S. 

re  Green.  141  U.  S.  325.  App.  Ii2. 

1.  Ex  p.  Newman,  14  Wall.  (U.  S.)  WheroAppealorErrorLias.— A  Circuit 

152;  U.  S.  V,  Bouiwell,  17  Wall.  (U.  S.)  Court  of  Appeals  has  power  to  issue  a 

604:    Marbury  v.  Madison,   i  Cranch  writ  of  mandamus  in  so  far  as  such  a 

(U.   S.)   137;    M'Cluny  v.  Silliman,  2  writ  is  necessary  for  the  exercise  of  its 

Wheat.  (U.  S.)  369;  V,  S.  v.  Black,  128  jurisdiction;    but  where  an  appeal  or 

U.  S.  40.  writ  of  error  will  lie  and  furnish  an 

Statute  Authoriiiiig  VnMBStitQtional.  —  adequate  remedy,  a  mandamus  will  not 

Power  to  issue   writs   of    mandamus  lie.    In  re  Mudsill  Min.  Co.,  31  U.  S. 

to  any  courts  constituted   under  the  App.  112. 

authority    of   the    United   States   was  To  IMsmiii  an  AetioiL  —  In  In  re  lion 

given  to  the    Supreme    Court  by  the  County,  37  U.  S.  App.  622,  an  applica- 

13th  section  of  the  Judiciary  Act,  in  tion  to  the  Circuit  Court  of  Appeals  to 

cases  warranted  by  Uie  principles  and  grant  a  writ  of  mandamus  to  a  district 

usages  of  law.     The  section  also  em-  judge  to  compel  him   to  dismiss  an 

powered  the  court  to  issue  such  writs  action  pending  before  him  in  a  Circuit 

subject  to  the  same  conditions  to  per-  Court  was  refused  because  the  question 

sons  holding  office  under  the  United  whether,   by    the    proceedings   which 

States;    but  this  latter  provision  was  were  taken,  the  Circuit  Court  obtaiued 

held  unconstitutional  and  void,  as  it  jurisdiction  over  the  defendant  might 

assumed  to  enlarge  the  original  juris-  have  been  carried  for  review  directly  to 

diction  of  the  court  as  defined  by  the  the  Supreme  Court  upon  a  certificate  of 

Constitution.    Ex  p,  Newman,  14  Wall,  the  Circuit  Court. 

(U.  S.)  152.  3.  U.  S.  V.  Treasurer,^  Abb»  (U.  S.) 

To  the  Register  of  a  Land  OfBoe.  —  The  53;  Riggs  v.  Johnson  County,  6  Wall. 
Supreme  Court  has  no  jurisdiction  to  (U.  S.)  166;  Weber  v.  Lee  County,  6 
issue  a  writ  of  mandamus  to  the  regis-  Wall.  (U.  S.)  210;  U.  S.  v.  Keokuk,  6 
ter  of  a  land  office  of  the  United  States,  Wall.  (U.  S.)  514;  /ifr/  CfooMe,  2  Biss. 
commanding  him  to  enter  the  applica-  (U.  S.)  z6o;  U.S.  v.  Union  Pac.  R.  Co., 
tion  of  a  party  for  certain  tracts  of  land,  2  Dill.  (U.  S.)  527;  Hough  v.  Western 
upon  the  ground  that  the  mandamus  Transp.  Co.,  i  Biss.  (U.S.) 495;  Rosen- 
had  been  refused  by  the  Supreme  Court  baum  v,  Bauer,  120  U.  S.  430;  Lansing 
of  a  state,  and  that "  although  the  court  v.  County  T^reaatirer,  i  Dill.  (U.  S.)  523; 
had  determined  that  it  had  no  original  Knox  County  v.  Aspinwall,  04  How. 
jurisdictiontoissue  writs  of  mandamus  (U.  S.)  376;    Rosch    v.    Des   Moiaet- 
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ancillary  to  some  other  proceeding  already  instituted  therein, 

and  necessary  to  the  exercise  of  that  jurisdiction.^ 

Vo  Original  JoriidiotioB.  —  There  is  no  original  jurisdiction  in  the 
Circuit  Courts  to  issue  writs  of  mandamus.* 

County,  Woolw.  (U.  S.)  313;  U.  S.  v.  Wall.  (U.  S.)  244;  M'Intire  v.  Wood,  7 

Lee  County,  2  Biss.  (U.  S.)  77.  Cranch(U.  S.)  504;  Garesv.  Northwest 

ToLeryTaz.  —  In  a  proper  case  it  has  Nat.  Bldg.,  etc.,  Assoc,  55  Fed.  Rep. 

power  to  issue  a  mandamus  requiring  209;  Smith  v,  Jackson,  z  Paine  (U.  S.) 

-state  or  municipal  officers  to  proceed  453* 

with  the  levy  and  collection  of  a  tax.  Sapervisory  Power  over  Distritt  Gonrti. 

U.  S.  V.  Treasurer,  2'Abb.  (U.  S.)  53.  — The  Circuit  Courts  have  no  super- 

To    Opento    Bailrotd.  —  Act    Cong,  visory  power  or  control  over  the  Dis- 

March  3,  1873,  conferred  original  juris-  trict  Courts,  other  than  that  given  by 

•diction  on  the  proper  Circuit  Court  of  the  laws  of  the  United  States,  which  is 

the  United  States  to  compel  the  Union  to  compel  a  rendition  of  judgment  or 

Pacific  Railroad  Company  to  operate  decree  and  to  re-examine  it  on  error  or 

its  road  according  to  law.     U.   S.  v.  appeal.      Where    the    District    Court 

Union  Pac.  R.  Co.,  2  Dill.  (U.  S.)  527.  refuses  to  give  judgment  a  mandamus 

To  County  Offloen.  —  A  mandamus  can  lies  to  compel  it;  but  it  does  not  lie  to 

issue  from  the  Circuit  Court  against  compel  a   District  Court  to  expunge 

county  officers  to  compel  them  to  levy  amendments  improperly  made  in   the 

a  tax  to  pay  interest  on  railroad  bonds,  record  returned  to  the  Circuit  Court  on 

Riggs  V,  Johnson  County,  6  Wall.  (U.  a  writ  of  error.     Smith  v,    Jackson, 

S.)  i66;  Weber  v,  Lee  County,  6  Wall,  i  Paine  (U.  S.)  453. 

<U.  S.)2zo.  Bemoval    of     CaiiflOS.-<The     United 

To  Xnnielpftl  Corporation  —  Following  States  Circuit  Court  has  no  power  to 

Slat€  Practice.  —  Mandamus    being  in  issue  a  writ  of  mandamus  to  compel 

the  Supreme  Court  of  Iowa  the  remedy  the  removal  of  a  cause  from  a  state 

to  compel  "a  municipal  corporation  to  court.     In  re  Cromie,  2  Biss.  (U.  S.) 

levy  a  tax  to  pay  a  judgment,  of  which  z6o;  Hough  v.  Western  Transp.  Co., 

a  creditor  has  no  means  of  obtaining  i  Biss.  (U.  S.)  425.     In  the  latter  case 

payment,  a  party  having  a  judgment  it  was  said  that   Congress  could  un- 

in  a  Circuit  Court  of  the  United  States  doubtedly  give  the  Circuit  Courts  such 

is  entitled  to  the  same  remedy  in  that  power. 

court  under  the  Process  Act  of  May  19,  8.  Bath  County  v.  Amy,  13  Wall.  (U. 

1828.     U.  S.  V.  Keokuk,  6  Wall.  (U.  S.)  S.)  244;    Heine  v.   Levee  Com'rs,  19 

514.  Wall.  (U.  S.)  655;  Labette  County  «>.  U.. 

JvriidietioBVotSiiUurged.  —  The  juris-  S.,   112    U.   S.    217;     Krippendorf    v. 

<iictioo  of  Circuit  Courts  in  mandamus  Hyde,  no  U.  S.  276;  U.  S.  z/.  Pearson, 

proceedings  was  not  enlarged  by  Act  32  Fed.  Rep.  309;  In  re  Vintschger,  50 

Cong.  1875.     American  Union  Tel.  Co.  Fed.  Rep.  459. 

V.  Bell  Telephone   Co.,   i   Fed.   Rep.  To  PoitmMtor.  —  In    U.   S.   v.  Pear- 

698;    Rosenbaum   v.    Board  of  Super-  son,  32  Fed.   Rep.  309,  an  application 

visors,  28  Fed.  Rep.  223.  for  a  writ  of  mandamus  to  compel  a 

1.  Liebman  v.  San  Francisco,  24  Fed.  postmaster  to  receive  certain  publica- 

Rep.    713;    Rosenbaum    v.    Board    of  tions  for  transmission  through  the  mail 

Supervisors,  28  Fed.  Rep.  223;  Wheel-  as  second-class  matter  was  refused  on 

ing  V,    Baltimore,    29    Fed.   Cas.  No.  the  ground  that  the  court  had  no  juris- 

17502;  Heine  v.  Levee  Com'rs,  19  Wall,  diction. 

(U.  S.)655;  U.  S.  v,  Pearson,  32  Fed.  To  CoUoetor  of  Costomi.  —  In  In  re 
Rep.  309;  In  re  Vintschger,  50  Fed.  Vintschger,  50  Fed.  Rep.  459.  a  man- 
Rep.  459;  American  Union  Tel.  Co.  v,  damns  to  compel  the  collector  of  cus- 
Bell  Telephone  Co.,  i  Fed.  Rep.  698:  toms  to  examine  into  the  facts  and 
Rees  V.  Watertown,  19  Wall.  (U.  S.)  107;  decide  whether  entry  should  be  refused 
U.  S.  V.  Addison,  22  How.  (U.  S.)  182;  or  not  to  certain  merchandise  was  re- 
Graham  z^.  Norton,  15  Wall.  (U.  S.)  428;  fused  on  the  ground  that  it  was  an 
Greene  County  v.  Daniel,  zos  U.  S.  original  proceeding,  and  therefore  not 
105;  Davenport  v.  Dodge  County,  105  within  the  jurisdiction  of  the  Circuit 
U.  S.  242;  Labette  County  v,  U.  S.,  112  Court. 
U.  S.  217;    Bath  County  v.  Amy,  13  To  State  Court  —  The  Circuit  Courts 
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d.  District  Courts.  —  The  same  limitations  apply  to  the  powers 
of  District  Courts  to  issue  the  writ  of  mandamus  as  to  the 
powers  of  Circuit  Courts.* 

3.  Courts  of  the  District  of  Columbia.  —  The  Saprmne  Court  of  the 
District  of  Columbia  is  authorized  to  issue  the  writ  of  mandamus 
as  an  original  process,  in  cases  where  by  the  principles  of  the 
common  law  the  petitioner  is  entitled  to  it,  and  a  motion  or 
application  therefor  may  be  heard  by  the  Circuit  Court  or  before 
one  of  the  justices  at  chambers.* 

4.  Highest  State  Courts  —  Conititiitioiial  sad  Statatory  Proviiioiii.  — 
In  the  several  states  jurisdiction  to  issue  the  writ  of  mandamus  is 
vested  by  constitutional  or  statutory  provisions  in  their  highest 
courts  respectively.'    As  will  be  seen  by  the  cases  in  the  last  pre- 

have  no  power  to  issue  writs  of  man-  assignee  in  bankruptcy,  representing 

damns  to  state  courts  by  way  of  original  sundry  bankrupts,  against  the  auditor 

proceedings,  and   where  such  writ  is  of  a  state,  to  recover  from  the  state 

neither  necessary  nor  ancillary  to  any  taxes  long  before  paid  into  the  state 

jurisdiction    already    acquired.     Bath  treasury,   upon    the  ground  that  the 

County  V,  Amy,  13  Wall.  (U.  S.)  244.  legislature  had  by  law  directed  them  to 

Jnriidietioii  orsr  Strma^n  to  Mndpal  be  refunded  to  the  parties  who  had  paid 

CauM.  —  There  is  no  original  jurisdic-  them  or  to  their  representatives.    Such 

tion  in  the  Circuit  Court  in  mandamus  a  mandamus  is  not  ancillary  to  a  juris- 

cases,  and  the  writ  issues  out  of  that  diction  already  acquired,  but  is  in  effect 

court  only  in  aid  of  a  jurisdiction  pre-  an  original  proceeding.      Graham  v. 

viously  acquired,  but  it  does  not  follow  Norton,  15  Wall.  (U.  S.)  427. 

because  the    jurisdiction   is  ancillary  8.  U.  S.  v,  Schurz,   102  U.  S.  378; 

only  that  it  cannot  be  exercised  over  Kendall  v,  U.  S.,  12  Pet.  (U.  S.)  524: 

persons  not    parties  in   the   principal  Common  Law  Rules  D.  C.(i89S),  p.  12, 

case.     Labette  County   v.   U.   S.,  112  No.  15. 

U.  S.  217;  Krippendorf  v.  Hyde,   no  Tha   Cirooit  Court   of  tlie  IMttxiot  of 

U.  S.  276.  GolnmMa  was  given  power  to  issue  a 

To  Enfiiroo  GoUoctioB  of  Jndgmo&t.  —  writ  of  mandamus  to  a  public  officer  by 

A  mandamus  proceeding  to  enforce  col-  Act  Cong.  Feb.  27,  1801,  §  3.     Kendall 

lection  of  a  judgment  rendered  by  the  v,  U.  S.,  12  Pet.  (U.  S.)  524. 

Circuit  Court  of  the  United  States  for  To  Fodoral  Offloen.  ^  The    Supreme 

a  state  is  not  in  the  nature  of  a  new  or  Court  of  the  District  of  Columbia  alone, 

original  action  in  a  jurisdictional  sense,  of  all  the  Circuit  Courts  of  the  United 

but  ancillary  to,  and  in  continuation  of.  States,  is  intrusted  with  the  power  to 

the  original  proceeding.     Ex  p.  Hoi-  grant  writs  of  mandamus  to  the  execu- 

man,  28  Iowa  88.  tive  officers  of  the  government.     U.  S. 

1,  In  re  Forsyth,  78  Fed.  Rep.  301.  ».  Chandler,  2  Mackey  (D.  C.)  527. 

Ancillary  Juzisdiotioii  Only.  —  Circuit  8.  Alahama.  —  Exp.  Jones,  i  Ala.  15: 

Courts  have  no  jurisdiction   to  issue  Ex p.  Grant,  6  Ala.  91;  Ext,  Garliog- 

writs  of  mandamus,  even  when  man-  ton,  26  Ala.  170;  Exp,  Candee,  48  Ala. 

damns  is  regarded  as  a  civil  action  by  386;  Garrison  v,  Webb,  107  Ala.  499. 

the  law  of  the  state  where  the  court  ArkansM.  —  Taylor    v.    Governor,  i 

sits,  except  in  cases  where  the  writ  is  Ark.  21;  Webb  v.  Hanger,  z  Ark.  121; 

ancillary    to    some  other  proceeding.  Levy  v.  Inglish,  4  Ark.  65;  Ex  p.  Con- 

The  Judiciary  Act  of  1789,  f  11,  con-  way,  4  Ark.  302;   Ex  /.  Trapnall,  6 

ferring  jurisdiction  of  all  suits  of  a  civil  Ark.  9;  Exp,  Allis,  12  Ark.  loi;  Exf. 

nature,  etc.,  does  not  include  the  pro-  Good,  19  Ark.  410;  Price  v.  Page,  25 

ceeding     for     mandamus,     which    is  Ark.  527;  State  v.  Johnson,  26  Ark.  281; 

neither  an  action  at  law   nor  a  suit  Fitch  v.  McDiarmid,  26  Ark.  482;  Baz- 

in  equity.     Gares  v.  Northwest   Nat.  ter  v.  Brooks,  29  Ark.  173;  Hinkle  v, 

Bldg.,  etc..  Assoc.,  55  Fed.  Rep.  209.  Ball,  34  Ark.  177;  McCreary  v.  Rogers, 

To  BaooTor  TazM.  —  Mandamus  from  35  Ark.  298;  Ex  p,  Batesville,  etc.,  R. 

the  District  Courts  will  not  lie  by  an  Co.,  39  Ark.  82. 
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ceding  note,  the  jurisdiction  of  the  several  courts  is  in  some 
states  prescribed  by  the  constitution,  while  in  others,  it  is  a  mat- 
ter of  statutory  definition  and  subject  to  change  by  the  legisla- 

That    the     party    applying    to    the  all  intents  and  purposes  as  the  justices 

Supreme  Court  of  Arkansas  for  a  man-  of  the  King's  Bench,  Common  Pleas, 

damus  could  have  resorted  to  the  Cir-  and  Exchequer  of  England. '* 

cuit  Court,  is  no  objection  to  the  juris-  Florida.  —  Const.    1868,    art.  6,   g   5 

diction  of  the  Supreme  Court.     Levy  (Const.  1885,  art.  5,  §  5),  provides  that 

V.  Inglish,  4  Ark.  65,  "  the  court  shall  have  power  to  issue 

CalUbmik.  —  People  v.  Turner,  i  Cal.  writs  of  mandamus    *    *    *    and  also 

143:  Hopper  V.  Kalkman,  17  Cal.  517;  all   writs   necessary   or  proper  to  the 

Palache  v.  Hunt,  64  Cal.  473.  complete  exercise  of  its  appellate  juris- 

It  was  held  in  Hyatt  v.  Allen,  54  Cal.  diction."     State  v,  Johnson,  13  Fla.  33. 

353,  that  the  provision  of  Const.,  art.  6,  See  also  Exp.  Henderson,  6  Fla.  279. 

§  4,  that  the'Supreme  Court  shall  have  Georgia.  —  Harris  v.  State,  2  Ga.  290; 

'*  power  to  issue  writs  of  mandamus  Central  R.  Co.  v.  Miller,  91  Ga.  83. 

*    *    *    and  all  other  writs  necessary  Idaho.  —  An  act  of  the  territorial  leg- 

or  proper  to  the  complete  exercise  of  islature  conferring  upon  the  Supreme 

the  appellate  jurisdiction,"  used  in  the  Court  of  the  territory  original  jurisdic- 

place  of  the  corresponding  provision  in  tion  to  issue  writs  of  mandate,  etc.,  is 

the  old  constitution,  viz.,  that  the  court  not  inconsistent  with  the  Constitution 

shall  have  '*  power  to  issue  writs  of  of  the  United  States,  or  with  any  Act 

mandamus    ♦    ♦    ♦    and  a/j(' all  writs  of  Congress.     Rev.  Stat.  U.  S.,  ^  1910. 

necessary  or    proper  to  the  complete  does  not  forbid  a  territorial  legislature 

exercise  of  its  appellate  ju|isdiction,"  from  conferring    original   jurisdiction* 

did  not  indicate  an  intention  to  change  upon  the  Supreme  Court  of  the  territory 

the  law,  and  that  the  Supreme  Court  in  such  cases.    Clough  v.  Curtis,  134 

had  under  the  new  constitution,  as  it  U.  S.  361.    See  also  Wright  v,  Kelly, 

had  under  the  old,  jurisdiction  to  issue  (Idaho  1895)  43  Pac.  Rep.  565. 

such  writs.     And  see  Tyler  v.  Hough-  niinois.  —  People  v.   Pearson,  4  111. 

ton,  35  Cal.  26.  270;  Welch  v.  People,  38  III.  21;  People 

Oolorado.  —  People  v.  Hallett,  z  Colo,  v,  Jameson,  40  111.  93;  People  v.  Zane, 

352;  Peoples.  County Com*rs,  Z2  Colo.  105  111.  662;  Bementv.  Rokker,  126  111. 

89.  174. 

The  authority  of  the  Supreme  Court  Indiana.  —  State  v.   Biddle,  36  Ind. 

under  the  constitution  to  issue  writs  138;  Walls  v.  Palmer,  64  Ind.  493. 

of  mandamus  carries  with  it  the  power  Iowa.  —  U.  S.  v,  Dubuque  County,  i 

to  adjudicate  such   questions  as  may  Morr.  (Iowa)  31;  Westbrook  v.  Wicks, 

be  brought  before  it  in  anv  proceeding  36  Iowa  382. 

for  a  mandamus  without  further  legis-  Kaaiaa.  —  State  v,  Lawrence,  3  Kan. 

laiion.    Greathouset'  Jameson,  3  Colo.  95;  State  v,  Breese,  15  Kan.  123. 

397.  Xentnekj.  —  Simpson  v.  Register  of 

Bdawaro.  — In   Knight  v,   Ferris,  6  Land  Office,  Sneed  (Ky.)  217. 

Houst.  (Del.)  283,  it  was  said:  '*  There  Const.,  §  no,  gives  the  court  a  plain, 

is  no  doubt  that  the  Superior  Court  of  plenary  power  to  issue  writs  in  every 

the  state  of  Delaware,  being  the  high-  case  where  necessary  to  g^ve  it  control 

est  common-law  court  of  the  state,  has  of  inferior  jurisdictions.     Hindman  v, 

jurisdiction  in  all  proper  cases  to  award  Toney,  97  Ky.  413.     But  see  Daniel  v, 

the  writ  of  mandamus.     By  the  consti-  County  Ct.,  i  Bibb  (Ky.)  496. 

tution  of  the  state  the  Superior  Court  Loniiiana.  —  State  v.  Judge,  22   La. 

has   jurisdiction  of   all    causes   of  a  Ann.  49;  State  v.  Judges,  32  La.  Ann. 

civil  nature,  real,  personal,  and  mixed  774;    State    v.  Houston,  35  La.  Ann. 

at  common  law,  and  all  other  the  juris-  745;    State  v.  Judge,  39  La.  Ann.  97; 

diction  and  powers  vested  by  the  laws  State  v.  Judge.  41  La.  Ann.  951;  State 

of  this  state  in  the  old  Supreme  Court  v.  Judge,  45  La.  Ann.  532. 

and  Court  of  Common  Pleas;  and  by  Const.,  art.  90,   provides  that  **  the 

section  i  of  chapter  92  of  the  code,  it  is  Supreme  Court  shall  have  control  and 

declared  that  the  judges  of  the  Superior  general    supervision  over  all  inferior 

Court,  or  any  two  of  them,  shall  hold  courts.      They  shall    have  power   to 

pleas    •    *    •    as  fully  and  amply  to  issue   writs  of   certiorari,  prohibition, 
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ture.     Some  of  the  courts  have  both   original  and    appellate 
jurisdiction.     Authority  to  issue  the  writ  of  mandamus  in  some 

states  is  given  to  the  highest  court  concurrently  with  other 

mandamus,  quo  warranto,  and  other  Kontaoa.  —  The   grant  of  common, 

remedial  writs."    State  v.  Judges,  33  law  jurisdiction  to  the  Supreme  Court 

La.  Ann.  358,  in  which  case  it  was  by  the  organic  act  of  Montana  carries 

held  that  the  Court  of  Appeals  for  the  with    it   jurisdiction     in    mandamus, 

parish  of  New  Orleans  was  amenable  which  cannot  be  taken  away  by  the 

to  the  supervisory  authority  and  power  legislature.    Chumasero    v.    Potts,    2 

of  the  Supreme  Court,  like  all  other  Mont.  242.     And  the  jurisdiction  thus 

tribunals  of  the  state.  conferred  is  original.     State  v.  Choteau 

Maiiscihuntti.  —  In      Atty.-Gen.     v.  County,  13  Mont.  23.    See  also  State  v. 

Boston,    123   Mass.   461,  it  was  said:  Kenney,  9  Mont.  223. 

"  This  court,  as  the  highest  court  of  Vehnaka.  —  State   v,  Fremont,  etc., 

law  of  the  commonwealth,  has  as  ex-  R.  Co..  22  Ned.  313;  State  v,  Le  Fevre, 

tensive  powers  and  duties  in  this  re-  25  Neb.  223;  State  v.  Lincoln  Gas  Co., 

spect  as  the  Court  of  King's  Bench  in  38  Neb.  33;  State  v.  School  DisL  No. 

England.    The  sututes  which  define  24,  38  Neb.  237;    State  v.  Merrell,  38 

its  jurisdiction  expressly  declare  that  Neb.  510. 

'  the  court  shall  have  general  superin-  Varada.  —  The  power  conferred  on 

tendence  of  ail  courts  of  inferior  juris-  the  Supreme  Court  to  issue  writs  of 

diction,    *    *    *    and  niay  issue  writs  mandamus,  quo  warranto,  etc.,  is  orig* 

of  error,  certiorari,  mandamus,    *   *  *  inal,  and  not  merely  auxiliary  to  its 

and    all    other    writs    and    processes  appellate  jurisdiction.      State  v,  Mc- 

.*    »    *    necessary  to  the  furtherance  Cullough,  3  Nev.  202. 

of  justice  and  the  regular  execution  of  New    Hampshira.  —  "  Authority   to 

the  laws.' "     See  also  Taylor  v.  Henry,  issue  the  writ    *    ♦    ♦    is  defined  by 

2  Pick.  (Mass.)  397;  Com.  v.  Justices,  statute   law.     Gen.   Stat.,    c.    189,  %  i 

2  Pick.  (Mass.)  414.  [Pub.   Stat.    1891,   c.    204,    g$    2,   4]. 

Miehigaa.  —  People     v.     Bacon,     18  ''The  Supreme  Court  has    power  to 

Mich.    247;     Hosier  v,    Higgins    Tp.  issue  writs  of  mandamus,  etc.,  for  the 

Board,  45  Mich.  340;  People  v.  Swift,  furtherance  of  justice  and  the  due  ad- 

59  Mich.  529;  Loranger  V.  Navarre,  97  ministration    of    the  laws.'"     School 

Mich.  615.  Dist.  No.  8  v.  Perkins,  49  N.  H.  538. 

The    jurisdiction    of     the    Supreme  New  Xexioo.  —  Territory  v.  Ortii,  i 

Court  is  not  statutory,   but  plenary.  N.  Mex.  5. 

The  constitution  gives  it   supervision  Hew   York.  —  Sikes    v.     Ransom,  6 

over  all    inferior  tribunals.      Tawas,  Johns.  (N.  Y.)  279;  People  v.  Board  of 

etc.,  R.  Co.  V,  Iosco  Circuit  Judge,  44  excise,  (City  Ct.)  3  N.  Y.  St.  Rep.  253; 

Mich.   479;    Giddings   v.    Blacker,   93  People  v,  Donovan,  135  N.  Y.  76. 

Mich.  2.  Ohio.  —  Wayne    Tp.    v.    Green  Tp., 

][iii]iMOta.--Harkins  V.  Scott  County,  Wright  (Ohio)  292;  State  v.  Williams, 

2  Minn.  342;    Crowell  v,  Lambert,  10  26  Ohio  St.   170;    State  v.  Ouinger,  43 

Minn.  369;  State  v.  Burr,  28  Minn.  40;  Ohio  St.  457. 

State  f.  Lake,  28  Minn.  362;  State  v.  The  Supreme  Court  has  the  power 

Chicago,  etc.,  R.  Co.,  38  Minn.  281.  under  the  constitution  to  issue  the  writ 

Miiilnippi.  —  Ex  p.   Robson,   Walk,  of  mandamus  to  any  inferior  tribunal 

(Miss.)  4x2.  to  compel  the  performance  of  an  act 

Missouri.  —  St  Louis  County  Ct.  v,  which  the  law  especially  enjoins  as  a 

Sparks,   10  Mo.   1x7;  Boyce  v.  Smith,  duty  resulting  from  an  office,  trust,  or 

16  Mo.  3x7;  State  v.  Cooper  County,  station.     State  v.  Fairfield  County,  15 

64  Mo.   170;    State  v.  Philips,  97  Mo.  Ohio  St.  377. 

331;  State  z'.  Smith.  107  Mo.  527.  Pennsylvaiiia.  —  Com.     v.    Lancaster 

The  Supreme  Court  has  power  to  County,  6  Binn.  (Pa.)  5;  Com.  9.  Pitts- 
issue  writs  of  mandamus,  and  to  hear  burgh,  34  Pa.  St.  496;  Com.  v.  Baroux, 
and  determine  the  same,  and  its  juris-  36  Pa.  St.  262.  But  see  Com.  v, 
diction  does  not  depend  upon  the  fact  Judges,  3  Binn.  (Pa.)  273;  Com.  v, 
that  it  would  have  appellate  jurisdic-  judges,  i  S.  &  R.  (Pa.)  187. 
tion  in  the  same  matter.  State  v.  The  jurisdiction  of  the  Supreme 
Tracy,  94  Mo.  217.  Court  was  restricted  by  Const.   i873i 
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•courts,  while  in  other  states  it  is  exclusive  in  the  Supreme  Court 
in  certain  classes  of  cases. 

Xestrietioiii  and  limitatioiui.  —  There  are  restrictions  and  limitations 
on  the  power  of  the  courts  of  several  of  the  states  to  issue  the 
writ  of  mandamus.^ 

-i^rt.    5,    §  3,   to  issuing    the  writ  to  tion  to  issue  writs  of  mandamus  and 

•courts  of  inferior  jurisdiction.     Com.  prohibition  to  the  circuit  and  corpora- 

V.  Hartranft,  77  Pa.  St.  154.  tion  courts  and  the  hustings  court  and 

**  By  an  early  statute,  Act  of  22d  of  chancery  court  of  the  city  of  Rich- 
May,  1722,  the  Supreme  Court  of  this  mond,  and  in  all  other  cases  in  which 
-state  was  authorized  to  administer  jus-  it  may  be  necessary  to  prevent  a  fail- 
tice  as  fully  and  amply,  to  all  intents  ure  of  justice,  in  which  a  mandamus 
and  purposes  whatsoever,  as  the  jus-  may  issue  according  to  the  principles 
tice  of  the  Court  of  King's  Bench,  of  the  common  law,  is  conferred  upon 
Common  Pleas,  and  Exchequer  at  this  court."  But  see  Barnett  v.  Mere- 
Westminster,  or  any  of  them,  may  or  dith,  10  Gratt.  (Va.)  650,  decided  under 
can  do.  That  law  continued  in  force,  the  Constitution  of  1850  and  previous 
and  the  process  of  that  court  to  run  statutes. 

throughout  the  state  to  secure  justice  Washington.  —  State     v.     Smith,     6 

to  all  men«   until  the  convention  for  Wash.  496. 

forming    a  new    constitution,   in   the  Wait  Virginia.  —  Original  jurisdiction 

plenitude  of  its  wisdom,  abrogated  the  in  cases  of  mandamus  is  conferred  on 

power  altogether  without  conferring  it  the  Supreme  Court  by  Const.,  art.  4, 

-on  any  other  tribunal.    The  third  sec-  %  8.     Douglass  v,   Loomis,  5  W.  Va. 

tion  of  the  fifth  article  gives  authority  542. 

to  issue  writs  of  mandamus  to  all  in-  Wisooniin.  —  State  v,  Farwell,  3  Pin. 

/erior  courts,  but  takes  away  original  (Wis.)  393;   Atty.-Gen.  v.  Blossom,   i 

jurisdiction  in  all  other  cases."     Com.  Wis.  317;    Atty.-Gen.  v»  Lum,  2  Wis. 

V.  Wickersham,  90  Pa.  St.  311.  507;  State  v.  Haben,  22  Wis.  loi;  State 

Sontit  CSaroUna.  — In  State  v.  Mclver,  v,  Fairchild,  22  Wis.  iii.     And  see  21 

3  S.  Car.   25,  it  was  held  that  the  Su-  Wis.,  appendix  B,  rule  2;  Atty.-Gen. 

preme  Court  had  power,  under  Const.,  v,  Chicago,  etc.,   R.  Co.,  35  Wis.  425; 

art.  4,  §  4,  to  issue  writs  of  mandamus  State     v.     Juneau    County,    38    Wis. 

upon  original  applications  having  no  554. 

connection  with  any  suit  or  action  in  The  Supreme  Court  will  take  original 

an  inferior  court,  or  with  any  writ  of  jurisdiction  of  the  writ  of  mandamus 

error    or   appeal  pending  before  the  upon  the  mere  relation  of  a   private 

Supreme    Court.      See    also  State  v.  person  in  the  name  of  the  state,  to  com- 

Hayne,  8  S.  Car.  367.  pel  the  secretary  of  state  to  revoke  a 

Sontit  Dakota.  —  Huron  v,  Campbell,  state  license  to  a  foreign  corporation  to 

3  S.  Dak.  309.  transact  business  which  was  forfeited  by 

TnnnnssDO  —  King     v,    Hampton,    3  violation   of  its  conditions.    State    v. 

Hayw.    (Tenn.)  59;    State  v.   Hall,   3  Doyle,  40  Wis.  175. 

Coldw.  (Tenn.)  255;    State  v,  Elmore,  Wyoming.  —  Const.,  art.  5,  §3,  pro- 

^  Cold w.  (Tenn.)  528.  vides   that  the   Supreme  Court    shall 

Tozaa.  —  Wells  v.  Littlefield,  62  Tex.  have   original  jurisdiction  over  state 

a8;  Churchill  v.   Martin,  65  Tex.  367;  officers;  and  Rev.  Stat.  1887,  §§  3073, 

Teat    V,    McGaughey,    85    Tex.    478;  3076,  provide  that  the  writ  may  com- 

Pickle  V.  McCall,  86  Tex.  212;  Terrell  mand  the  performance  of  an  act  en- 

-cr.  Greene,  88  Tex.  539;  £x^.  Quesada,  joined  as  a  duty   resulting  from   an 

34  Tex.  Crim.  Rep.  116.  office,  and  may  issue  where  there  is  no 

Utah.  —  Shepperd  v.  Second  Judicial  adequate  remedy  at  law.     State  v,  Bur- 

Dist«.  I  Utah  340;  Maxwell  v.  Burton,  dick,  3  Wyoming  588.     And  see  State  v, 

2  Utah  595.  Barber,  4  Wyoming  56;  State  f.  Cla},  3 

Virginia.  —  Barnett  v.   Meredith,  10  Wyoming  393. 

•Gratt.  {Va.)65o;  Taylor  «/.  Williams,  78  1,  Alabama.—  The  Jurisdiction  of  the 

Va.  422;    Clay  v,  Ballard,  87  Va.  787;  Supreme  Court  to  issue  writs  of  man- 

Hotchkiss  V,  Grattan,  90  Va.  642.  dam  us  exists  only  when  it  is  necessary, 

In  Page  v.  Clopton,  30  Gratt.  (Va.)  and   such  necessity  does  not  arise  if 

^15,  the  court  said :  *' Original  jurisdic-  there  is  any  other  court  orjudge^who 

13  Encyc.  PI.  &  Pr.  —  33             513  Volume  XIII. 


IviiAlotloii.                              MANDAMUS.  mghait  State  GMrtib 

XzelvtiTe  or  GanoiurreAt  Jnrlidtotioii.  —  In  some  states  jurisdiction  is 
to  be  exercised  only  in  certain  specified  classes  of  cases.     In 

has  authority  to  issue  the  writ.    Ex  /.  An  averment  in  an  application  to  the 

Henderson,  43  Ala.  392.  Supreme  Court,  that  the  questions  io- 

The  Supreme  Court  will  not  grant  a  volved  are  of  great  public  importance 

peremptory   mandamus  to  a    probate  and  are  involved  in  numerous  cases, 

judge  when  there  has  been  no  inter-  and   that  a  decision   of  the  Superior 

mediate    application    to    the    Circuit  Court  would  not  be  accepted  by  cither 

Court,  even  when  a  rule  nisi  is  waived  party  as  final,  and  that  application  to 

by  the  respondent,  since  the  application  the  Supreme  Court  is  made  to  save 

must  first    be  presented    to  the    Cir-  time  and  expense,  does  not  present  a 

cuit  Court,  or  other  court  of  commen-  sufficient      reason      why     application 

surate  jurisdiction,  and  be  refused  by  should  not  be  made  to  the  Superior 

that  tribunal,    before  the  supervisory  Court.    Johnson  v.  Reichert,  77  Cal. 

action  of  the  Supreme  Court  can  be  34;    People  v.  Kern  County,  47  Cal. 

invoked.      Ramagnano    v.   Crook,   88  205. 

Ala.  450.  Gslsrad*.  —  *' Original     jurisdiction. 

The  jurisdiction  which  the  Supreme  *    *    *    except    in    eases    presenting 

Court  exercises  by  mandamus  in  re-  some    special    or    peculiar    exigency, 

viewing    nonappealable    interlocutory  should  not  be    *   *   *    assamed,  save 

orders,  not  affecting  the  final  judgment  where  the  interest  of  the  state  at  large 

of  the  lower  court,  and  which  therefore  is  directly  involved;  where  its  sover- 

cannot  be  revised  on  an  appeal  from  eignty  is  violated  or  the  liberty  of  its 

such  judgment,  is  appellate  in  its  char-  cifizens  menaced;    where  the  usnrpa- 

acter.     Garrison  v,  Webb,  107  Ala.  499.  tion  or  the  illegal  use  of  its  preroga- 

A  Judge  of  the  Circuit  Court  is  not  tives  or  franchises  is  the  principal,  and 

authorized  to  award  a  mandamus  dur-  not  a  collateral,  question."     Wheeler 

ing  vacation,  and  the  refusal  to  do  so,  r.  Northern  Coloraulo  Irrigation  Co.,  9 

however  meritorious  the  ground  of  the  Colo.  248.     To  the  same  effect  is  Peo- 

application  may  be,  does  not  authorize  pie  v,  Arapahoe  County,  2a  Colo.  98a 

the  Supreme  Court,  by  virtue  of  the  Georgia.  —  The  power  to  issoc  a  writ 

general  superintendence    and  control  of  mandamus  results  from  the  jnris- 

of  inferior  jurisdictions,  to  grant  the  diction     conferred    on    the    Supreme 

writ.    Exp,  Grant,  6  Ala.  91.  Court  to  review  and  correct  the  judg- 

Arkaniai.  —  The  Supreme  Court  has  ments  of  the  Superior  Court.     Harris 

no    original    jurisdiction    other   than  v.  State,  2  Ga.  290.     See  also  Central 

such  as  may  be  necessary  to  exercise  R.  Co.  v.  Miller,  91  Ga.  83. 

a  general   superintendence    over   the  Idaho.  —  The  writ  must  be  applied 

courts  of  the  state;  and,  accordingly,  for  in  the  first  instance  to  the  District 

it  will  not  grant  a  mandamus  to  com-  Court,   unless    some    reason    appears 

pel  the  performance  of  an  act  when  the  which  renders  it  indispensable  that  ap- 

Circuit  Court  is  competent  to  hear  and  plication  should  be  made  directly  to 

determine    the    application.      Ex    /.  the  Supreme  Court,  which  question  the 

AUis,  12  Ark.  101.     See  also  Exp,  Bar-  Supreme    Court    will    determine    in 

ber,  12  Ark.  155 ;  Ex  p.  Good,  19  Ark.  awarding  or  refusing  the  writ.     Wright 

410.     See  further  ^jc/.  Batesville,  etc.,  v.  Kelly,  (Idaho  1895)43  Pac.  Rep.  565. 

R.  Co.,  39  Ark.  82.  Tndlana.  —  **  The  power  to  award  the 

Oalifbxiia.  —  The  Supreme   Court  is  writ    is    confined    *    *    *    to    those 

strictly  a  court  of  appellate  jurisdic-  cases  where  it  is  necessary  in  the  appro- 

tion,   but  may  exercise  its  appellate  priate  discharge  of  its  duties  as  an  ap- 

jurisdiction  by  means  of  a  process  of  pellate  court;  such,  for  instance,  as  to 

mandamus.     People  z/.  Turner,  i  Cal.  compel  a  judge  to  sign  and  seal  a  bill 

144.     See  also   Palache  v.    Hunt,    64  of  exceptions,  or  to  carry  out  instruc- 

Cal.  473.  tions  given  by  the  court  with  reference 

Relief  Obtainable  in  Inferior  Court, —  to  further  proceedings  in  a  cause  re- 

The  Supreme  Court  will  not  grant  the  manded  by  this  court,  etc.**     State  v, 

writ  when  another  court  has  concur-  Biddle,   36  Ind.    138.      To  the    same 

rent  jurisdiction,  unless  sufficient  rea-  effect  is  Walls  v.  Palmer,  64  Ind.  493. 

son   for  not  applying  to  the  inferior  Iowa.  —  The  writ  can  issue  from  the 

court  is  shown.    Johnson  v,  Reichert,  Supreme  Court  only  when  directed  to 

77  Cal.  34.  a  District  Court  anci  in  aid  of  the 
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other  states  the  highest  court  cannot  issue  the  writ  in  cases  where 

an  inferior  court  has  concurrent  jurisdiction. 

cution  of  its  own  powers  and  orders,  damns,  except  in  cases  then  pending 

Westbrook  v.  Wicks,  36  Iowa  382.    See  and  cases  where  the  writ  was  to  be 

also  U.  S.  V.  Dabuque  County,  i  Morr.  directed  to  a  District  Court  or  judge 

(Iowa)  31.  thereof  in  his  official  capacity.     State 

Taiwi  —  While    the   power  of    the  v.  Burr,  28  Minn.  40.     The  legislation 

Supreme  Court  to  issue  the  writ  to  an  of  the  state  as  affecting  the  jurisdiction 

officer  of  a  District  Court  is  unques-  of  the  Supreme  Court  is  reviewed  in 

tioned,   it  will    generally    refuse    an  this  case.     But  see  Gen.   Stat.    1894, 

application  without  essential  and  satis-  g    4823.     And    see    Harkins    v.  Scott 

factory  reasons  for  not  first  applying  to  County,  2  Minn.  342. 

the  District  Court.    State  v.  Breese,  15  Mifsouri.  —  Except  in  cases  of  more 

Kan.  123.  than  ordinary  magnitude  and  impor- 

Kaotofikj.  —  A  mandamus  cannot  be  tance,  applications  for  writs  of  man- 
awarded  by  the  Court  of  Appeals  nn-  damns  made  in  the  first  instance  to  the 
less  it  be  for  the  revision  and  cor-  Supreme  Court  will  be  refused.  State 
rection  of  a  judicial  decision.  A  v.  Cooper  County,  64  Mo.  170;  State 
mandamns  to  the  register  is  an  exer-  v.  Coleman,  33  Mo.  App.  470. 
cise  of  original  and  not  of  appellate  To  Court  of  Appeals.  —  Under  super* 
jurisdiction;  therefore  the  Court  of  intending  control  over  the  Court  of 
Appeals  cannot  award  it.  Morgan  v.  Appeals  by  mandamus,  given  to  the 
Register,  Hard.  (Ky.)  619.  Supreme  Court  by  the  constitution  as 

T«iwi1iiaim — Amount   in    Controversy,  amended,  where  a  Court  of  Appeals 

—  The   jurisdiction    of    the    Supreme  has  plainly  erred  on  a  point  of  prac- 

Court  in    mandamus    cases    depends  tice,  either    by    misapprehending  its 

upon  the  amount  involved  in  contro*  own  rules  or  a  plain  rule  of  law,  and 

▼ersy.    State  v,  Monroe,  35  La.  Ann.  in  consequence  has  dismissed  an  ap« 

217;   State  V.  Judge,  22  La.  Ann.  49;  peal,  mandamus  will  lie  from  the  Su- 

State  V.   Houston,  35  La.  Ann.  745 ;  preme  Court  to  correct  and  remedy  the 

State  V,  Judge,  9  La.  Ann.  350.  erroneous  and    arbitrary    exercise  of 

In  Aid  of  Appellate  Jurisdiction,  —  its  discretion,  notwithstanding  it  has 

The  summary  action  of  the  Supreme  acted.    State  v.  Philips,  97  Mo.  331 ; 

Court  will  be  confined  to  cases  in  which  State  v.  Smith,  107  Mo.  527. 

Its  interposition  is  necessary  for  the  VebrMka,  —  An    application    for    a 

maintenance  of  iu  appellate  jurisdic-  mandamus  as  between  private  parties 

tioo.      Macarty's    Succession,    2    La.  and  involving  only  private  rights  and 

Ann.  979;  State  v.  Jndge,  a6  La.  Ann.  liabilities  should  be  made  in  the  first 

X3I.  instance  in  the  District  Court  of  the 

Reinstatement  of  AppeeUed  CiLse,  ^^TYi^  proper  county.    State  v,  Lincoln  Gas 

Supreme  Courtis  without  power  in  the  Co.,  38  Neb.  33;  State  v.  School  Dist. 

exercise  of  its  supervisory  jurisdiction  No.  24,  38  Neb.  237;  State  v.  Merrell, 

to  coerce  the  Circuit  Court  of  Appeals  38   Neb.   510;    State  v,   Le  Fevre,  25 

to  reinstate  a  case  it  has  dismissed  for  Neb.  223. 

want  of  appellate  jurisdiction,  and  to  Hew  Xszioo.  —  The  Supreme  Court 

try  and  decide  the  same  on  its  merits,  has  no  jurisdiction  to  issue  a  writ  of 

State  V,  Judges,  47  La.  Ann.  1516.  mandamus  except  where  it  is  necessary 

Miditgaii.  —  Where     a     mandamus  in  aid  of    its    appellate    jurisdiction. 

issues  to  direct  the  action  of  a  local  Territory  v,  Ortiz,  i  N.  Mex.  5. 

tribunal  it  is  an  exercise  of  supervisory  Ohio.  —  The  application    should    be 

judicial  control,  and  is  in  the  nature  of  made    to   the    District   Court  of   the 

an  appellate  action.     In  other  cases  it  proper  district,  unless  there  are  special 

is  generally,  if  not  always,  an  exercise  reasons  for  making  it  in  the  first  in- 

of   original    jurisdiction.      People    v,  stance  to  the  Supreme  Court.    State  v. 

Bacon,  18  Mich.  247;   People  v.  Board  Williams,  26  Ohio  St.  170.    Afid  see 

of  Sute   Auditors,  39  Mich.  191;  Lo-  State  v,  Ottinger,  43  Ohio  St.  457. 

ranger  v.  Navarre,  97  Mich.  615.  PtniiijlTaiiia.  —  In  early    times  the 

XiuMWta.  ~  Act  March  7, 1881  (Laws  Supreme  C9urt  of  Pennsylvania  had  jn- 

1881,  p.  40),  amending  Gen.  Stat.  1878,  risdiction  of  mandamus  cases  equal  to 

P-  to,  %  13,  took  from  the  Supreme  that  of  the  Court  of  King's  Bencn;  but 

Court  original    jurisdiction   in    man-  at  a  later  time  its  power  was  restricted, 
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5.  Inferior  State  Courts  —  Varying  ProTiiionB  of  Conftitntioiis  aad  8tit- 
ntai.  —  The  jurisdiction  of  the  various  inferior   state   courts  to 

issue  writs  of  mandamus,  as  is  shown  by  the  cases  cited  in  the 
notes,  which  cases  are  to  be  read  in  the  light  of   subsequent 

statutes,  if  any,^  varies  in  the  several  states  according  to  the 

so  that  all  original  jurisdiction   was  the  Supreme  Court  has  original  juris- 

taken  away,  except  to  issue  the  writ  to  diction     in     mandamus    proceedings 

inferior  courts.     Com.  v,  Wickersham,  within  the  meaning  of  Const.,  art.  4» 

?>  Pa.  St.  311;    Com.  V.  Harlranft,  77  §  4.     State  v.  Smith,  6  Wash.  496,  Duo- 

a.  St.  154.     And  see  Com.  v.  Baroux,  bar,  C.  J.,  dissenting. 
36    Pa.    St.    262;    Com.    V.    Lancaster        Wlsooxuiin.  —  By  a  rule  adopted  by 

County,  6  Binn.  (Pa.)  5.  the  Supreme  Court  in  1865  it  was  pro- 

Teimeisee.  —  The  Supreme  Court  has  vided  that  writs  of  mandamus  "  will 

no  original  jurisdiction,  and  can  take  be  granted  in  those  cases  in  which  the 

cognizance  of  no  matter  unless  it  re-  Circuit  Court  has  concurrent  jurisdic- 

lates  to  an  appeal,  which,   if  prayed  tion  with  this,  only  when  some  good 

and  defeated,  or  attempted  to  be  de-  reason  is  shown  why  the  application  is 

feated  In  any  way,  the  court  will  aid  not  made  to  the  Circuit  Court."    (21 

by  mandamus.     King  v.  Hampton,  3  Wis.  703,  appendix  B.)   Under  this  rule 

Hayw.  (Tenn.)  59.     In  this  case  a  man-  it  was  held  in  State  v,  Haben,  22  Wis. 

damns  to  compel  the  Circuit  Court  to  loi,  that  it  is  not  a  sufficient  reason  for 

proceed  to  trial  was  refused.     See  also  not  making  the  application  to  the  Cir- 

State  V.    Hall,  6   Baxt.    (Tenn.)    3,  3  cuit  Court  that  the  judge  of  that  court 

Coldw.  (Tenn.)  255;  State  v,  Elmore,  6  had  **  expressed  some  opinion  "  in  re- 

Coldw.  (Tenn.)  528.  gard  to  the  defendant's  refusal  to  per- 

Tfxu.  —  Under  Const.,  art.  5,  §  3,  as  form  the  act  sought  to  be  commanded, 

amended  in  1891,  and  statutory  provi-  See  also  State   v,  Juneau  County,  38 

sions  pursuant  thereto,  the  Supreme  Wis.  554. 

Court  has  original  jurisdiction  to  grant        Wyoming.  —  Const.,  art.  5,  §  3,  pro- 

a  writ  of  mandamus  against  a  district  vides  that  "  the  Supreme  Court  shall 

judge  in  all  such  cases  as  are  allowable  have  original  jurisdiction  in  quo  war- 

at  common  law.     Terrell  v,  Greene,  88  ranto  and   mandamus  as  to  all  state 

Tex.  539;  Teat  v,  McGaughey,  85  Tex.  officers,   and  in   habeas  corpus.     The 

478;    Pickle  V.  McCall,   86  Tex.   212.  Supreme  Court  shall  also  have  original 

And  see   the  following   cases,   which  jurisdiction  to  issue  writs  of  mandamus 

arose  before  the  amendment,  holding  *    *    *    and  other  writs  necessary  and 

that  the  court  had  only  limited  jurisdic-  proper  to  the  complete  exercise  of  its 

tion.     International  R.  Co.  v,  Comp-  appellate  and    revisory   jurisdiction." 

troller,     36    Tex.    641;    Churchill    v.  Under  this  provision  it   was  held  in 

Martin,  65  Tex.  367;  Wells  t/.  Littlefield,  State  v.  Clay,  3  Wyoming  393,  that  the 

62  Tex.  28.  Supreme    Court  has  power   to    issue 

Utah.  —  It  was  held  in  Shepperd  v,  writs  of  mandamus,  except  as  to  state 

Second    Judicial   Dist.,    z    Utah    340,  officers,  only  in  cases  where  such  writs 

which   was  followed  and  approved  in  are  necessary  to  the  complete  exercise 

Maxwell  v.   Burton,  2  Utah  595,  that  of  its  appellate  and  revisory  jurisdic- 

the  Supreme  Court  has  no   original  tion. 

jurisdiction    to    issue    writs   of    man-        1.  Alabama. —  The  Circuit  Courts  Yia.^^ 

damns,  except  to  enable  it  to  exercise  power  in  certain  cases  to  issue  writs  of 

its  appellate  jurisdiction.  ^  mandamus.       Etheridge    v.     Hall,     7 

Virginia.  —  While  jurisdiction  to  is-  Port.  (Ala.)  47;  Ex  p,  Henderson.  43 
sue  writs  of  mandamus  is  conferred  Ala.  392;  Ware  v.  McDonald,  62  Ala. 
upon  the  Supreme  Court  of  Appeals  in  81;  Ex  p.  Jones,  1  Ala.  15. 
general  terms  by  Code  1887,  §  3086.  Thus  where  a  County  Court  refuses 
the  place  or  places  at  which  the  pro-  to  sign  a  bill  of  exceptions  the  Circuit 
ceeding  must  be  commenced  are  pre-  Court  has  jurisdiction  to  award  man- 
scribed  by  section  3094.  Hotchkiss  v.  damus.  Etheridge  v.  Hall,  7  Port. 
Grattan,  90  Va.  642.  (Ala.)  47. 

Waihington.  —  A     member     of    the        A  Circuit  Judge  has  no  authority  to 

board  of  regents  of  the  agricultural  control  the  register  in  the  discharge  of 

college  is  not  a  state  officer  over  whom  his  duties  in  reference  to  causes  in  the 
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organization   of  the  judicial   system  of  the   state   and   accord- 
ing to  the  distribution  of  judicial  power  made  by  the  constitu- 

Cbaacery  Court,  and  there  is  no  neces-  People  v.  Gillespie,  i  Cal.  342,  that  the 

sity  for  resort  to  mandamus  in  such  a  Superior  Court  had  no  jurisdiction  of 

case.     Ware  v.  McDonald,  62  Ala.  81.  proceedings  by  quo  warranto. 

Mandamus  from  One  Circuit  Judge  to  The  Superior  Courts  have  jurisdic- 

Another,  —  When   duties  are  imposed  tion   to  issue   the  writ  of  mandamus 

on   a    circuit    judge,    another    circuit  concurrent   with  the    Supreme  Court, 

judge  has  no  power  to  issue  a  man-  each     having     original     jurisdiction, 

damus  to  him.     State  v.  Circuit  Judge,  Santa  Cruz  Gap  Turnpike  Joint  Stock 

9  Ala.  338.  Co.  V,  Santa  Clara  County,  62  Cal.  40. 

The   City   Court    of  Mobile^    having  County  Courts  have  no  jurisdiction  to 

jurisdiction    in    all    cases    of    a  civil  issue  writs  of  mandamus.    The  statute 

nature    identical  and  coextensive  with  attempting  to  confer  «uch  jurisdiction 

that  of  the  Circuit  Courts,  excepting  is   unconstitutional.     People   v.   Keih 

only  the  power  to  try  titles  to  land,  has  County,  45  Cal.  679.     Contra^  Jacks  9. 

the  power  to  issue  writs  of  mandamus  Day,  15  Cal.  91. 

to   Probate   Courts,  or  to  the  judges  Connaetioat. — The  Superior  Court  ^2^^ 

thereof,  in  all  cases  warranted  by  the  power  in  proper  cases  to  issue  a  man-- 

principles  and  usages  of  law.     Pinney  damus  to  the  Court  of  Common  Pleas. 

V,  Williams,  69  Ala.  3x1.  Ansonia    v.   Studley,    67    Conn.    170; 

The  City  Court  of  Birmingham  has  Castle  v,  Lawlor,  47  Conn.  340. 
no  jurisdiction  to  control  by  final  order  Court  of  Common  Pleas  and  District 
or  judgment  any  inferior  court  or  tri-  Court.  —  Gen.  Stat.  1888,  g  1294,  pro- 
bunal  outside  of  Jefiferson  county,  and  vided  that  "  the  Superior  Court,  Court 
cannot  award  a  mandamus  to  the  of  Common  Pleas,  and  District  Court 
County  Court  of  Walker,  or  to  the  may  issue  writs  of  mandamus  in  cases 
judge  thereof.  Shields  v.  State,  86  within  their  jurisdiction,  respectively, 
Ala.  584.  in  which  such  writs  may  by  law  be 
'  Ar¥tiHMi. —  The  Circuit  Courts  have  granted,  and  proceed  therein,  and  ren- 
power  under  the  constitution  to  issue  der  judgment  according  to  the  course 
writs  of  mandamus  to  the  County  of  the  common  law.'*  Ansonia  v. 
Court.  The  jurisdiction  of  the  Circuit  Studley,  67  Conn.  170. 
Court  is  concurrent  with  that  of  the  ^  Dakota  Territory.  —  The  District 
Supreme  Court.  But,  in  general,  the  Courts  have  jurisdiction  to  try  and  de- 
application  should  be  made  first  to  the  termine  special  proceedings  of  a  civil 
Circuit  Court.  Webb  v.  Hanger,  i  nature,  including  mandamus,  outside 
Ark.  121;  Ex  p.  Allis,  12  Ark.  loi.  of  the  county  or  judicial  subdivision  in 
But  see  Levy  v.  Inglish,  4  Ark.  65.  which  the  same  are  entitled.     Terri- 

Superior  Court,  — The  writ  of  man-  tory  v.  Shearer.  2  Dakota  332. 

damus  being  an  original  writ  and  inci-  Delaware.  —  The     Superior    Court  of 

dental    to    original     jurisdiction,    the  Sussex    county     has    jurisdiction     to 

Superior  Court  has  no  power  to  issue  award  a  writ  of  mandamus  to  election 

it.  since  it  is  an  appellate  court  only,  officers    in    the  city    of    Wilmington. 

Howell  V,  Crutchfield,  Hcmpst.  (U.  S.)  State  v.  Knight,  6  Houst.  (Del.)  146. 

99.  Florida.  —  The  Circuit  Courts  perform 

Oalifimiia. —  The  District  Courts  have  the  office  and  discharge  the  function  of 

jurisdiction  to  issue  writs  of  mandate,  the  Court  of  King's  &nch  in  England, 

Cariaga  v,  Dryden,  30  Cal.  244;  Perry  and  therefore  have  jurisdiction  to  issue 

V.  Ames.  26  Cal.  372;  Matter  of  Spring  writs  of   mandamus.     Ex  p,  Hender- 

Valley  Water  Works,  17  Cal.  132;  Peo-  son,  6  Fla.  279. 

pie  V.  Kern  County,  47  Cal.  205;  John-  Idaho  —  District  Courts,  — The  juris- 

son  V,  Reichert,  77  Cal.  34.  diction  to   issue  the    writ  of   manda- 

Amount  in  Controversy.  —  This  juris-  mus  is  vested  in   the   District  Court, 

diction  is  independent  of  the  amount  and  application  must  be  made  to  that 

involved   in    the    action.     Cariaga    v.  court    rather    than    to    the    Supreme 

Dryden,  30  Cal.  244.  Court,  in  the  absence  of  some  circum- 

The  Superior  Court  has  no  jurisdic-  stance  making  direct  application  to  the 

tion  over  proceedings  by  way  of  man-  Supreme  Court  indispensable.     Wright 

damus.     People  v.   King,    i  Cal.  345.  v.  Kelly,  (Idaho  1895)  43  Pac.  Rep.  565. 

•This  case  was  based  upon  the  ruling  in  niinois.  —  The  Appellate  Court  has  no 
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tional  and  statutory  provisions  in  each  state.  This  jurisdictiom 
must  in  all  cases  be  exercised  subject  to  the  rules  which  prescribe 
the  cases  in  which  the  writ  of  mandamus  does  and  does  not  lie. 

jurisdiction  of  an  original  action  by  of  Louisville  to  compel  him  to  issvc 

mandamus,  so  when  that  court  has  not  and  sell  the  bonds  of  the  city.    Dk»» 

acquired  jurisdiction  by  appeal  or  writ  can  v,  Louisville,  8  Bush  (Ky.)  99. 

of  error  it  cannot  by  mandamus  com-  Lwiiriaiia — Appellate      Courts,  —  Al- 

pel  a  judge  of  a  trial  court  to  sign  a  though   the  Supreme  Court  alone    is 

bill  of  exceptions,  though  it  may  do  so  vested  with  general  supervisory  JKri»» 

when    it    has    acquired    jurisdiction,  diction  over  inferior  courts,  every  ap- 

Hawes  v.   People,   124  111.   560;   Jen-  peltate  court  has  power  to  issue  writs 

nings  V.  Horton,  59  111.  App.  519;  Peo-  of  mandamus  in  aid  of  its  appellate 

pie  V,  Knodell,  40  III.  App.  loi.  jurisdiction.     State  v.   Judge,  45   La. 

Circuit  Courts,  —  The  Circuit  Court  Ann.  542.  But  the  jurisdiction  is  coo- 
has  power  to  issue  writs  of  mandamus,  fined  to  cases  in  aid  of  their  appellate 
School  Inspectors  v.  People,  ao  111.  530.  jurisdiction.  State  9.  Judge,  39  La. 
But  they  cannot  issue  them  to  operate  Ann.  97. 

beyond  the  limits  of  their  respective  Karylaiid. — Tke  Circuit  Courts  have 

circuits.     Welch  v.  People,  38  111.  20.  the   same  power  and  jurisdiction    in 

The  Clerk  of  the  Circuit  Court  has  no  cases  of  mandamus  as  the  old  General 

power  to  issue  a  writ  of  mandamus  Court  had;  and  these  powers  are  simi- 

without  an  order  of  the  court.     People  lar  to  the  jurisdiction  exercised  by  the 

V,  Brooks,  57  111.  142.  Court  of   King's  Bench  in   England. 

The  Peoria  County  Court  hat  no  Harwood  v,  Marshall,  9  Md.  83;  Run- 
power  to  award  a  writ  of  mandamus,  kel  v.  Winemiller,  4  Har.  6l  M.  (Md.) 
since  the  courts  vested  with  power  to  429. 

issue  the  writ  are  all  of  them  supe-  Mlehigaa. —  The  Circuit  Courts  have 

rior  courts  of   unlimited  jurisdiction,  power  to  issue  the  writ  in  all  cases  to 

School  Inspectors  v.  People,  20  111.  525.  which  it  is  applicable,  but  only  when 

Iowa.  —  District  Courts  have  power  to  it  is  necessary  to  carry  into  effect  their 

issue  writs  of  mandamus.     Westbrook  orders,  judgments,  and  decrees,  and  to 

V,  Wicks,  36  Iowa  382;    U.  S.  v.  Du-  give  them  a  general  control  over  infe- 

buque    County,    i    Morr.    (Iowa)    31.  rior  courts  and  tribunals.     McBride  v. 

And  resort  must  be  had  to  the  District  Grand  Rapids,  32  Mich.  360.    And  see 

Court    rather    than    to    the    Supreme  Loranger  v,  Navarre,  97  Mich.  615. 

Court,   unless   resort  to  the  latter  is  MlwTUMWta.  —  District     Courts     have 

strictly  necessary.     U.  S.  v,  Dubuque  jurisdiction  of  all  proceedings  by  man- 

County,  I  Morr.  (Iowa)  31.  damns.    State  v.  Chicago,  etc.,  R.  Co., 

Circuit  Courts.  —  The  former  Circuit  38  Minn.  281.     The  original  jurisdic- 

Court  had  jurisdiction  of  mandamus  tion  of  the  District  Courts  in  such  cases 

proceedings.      Brown     v,    Crego,    29  is  exclusive,  except  where  the  writ  is 

Iowa  321.  to  be  directed  to  the  District  Court  or 

Kansas  —  District     Court,  —  A     pro-  judge  thereof  in  his  official  capacity. 

ceeding  by  mandamus  is  essentially  a  State  v.  Burr,  28  Minn.  40. 

civil   proceeding,   and    is    within    the  Misslnippi. —  The  Circuit  Court  has 

Jurisdiction    of    the     District    Court,  power  to  issue  writs  of    mandamus, 

udd  V,  Driver,  I  Kan.  455;    Stevens  Swann  z^.  Buck,  40  Miss.  268. 

V,  Miller,  3  Kan.  App.  192.  IfisiOiizl.  —  The    Courts    of    Apf^eak 

Kentueky. —  The   Circuit    Court  has  have  jurisdiction  to  issue  the  writ  of 

power  to  issue  a  mandamus  against  mandamus  to  the  same  extent  that  the 

the  officers  composing  the  board  to  ex-  Supreme  Court  has.    State  v,  Tracy,  94 

amine  poll  books.     Clark  v.  McKenzie,  Mo.  217;   State  v.  Field,  37  Mo.  App. 

7  Bush  (Ky.)  523.  83.     But  the  functions  of  the  Courts 

The  Jefferson  Circuit  Court  has  been  of  Appeal  under  the  constitution  are 

held  to  have  jurisdiction  to  award  a  mainly  appellate,  and   they   will  dis- 

mandamus  against  the  city  council  of  courage  the  presentation  of  petitions 

Louisville.     Kaye  v,  Kean,  18  B.  Mon.  asking  for  mandamus  and  other  reme- 

CK.y*)  S39>  di&l  writs  in  cases  which  may  involve 

The  Common  Pleas  Court  of  Jefferson  the  trial  of  an  issue  of  fact.     State  v, 

county    has    jurisdiction    to    issue    a  Green,  i  Mo.  App.  226. 

mandate  against  the  mayor  of  the  city  The  Circuit  Courts  have  power  bf 
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XI  COHmCT  OF  JlTBISDICTIOV  BETWESV  FBDIBAL  AVD  STATS 
COUXTS  —  1.  Writs  out  of  Federal  Courts  —  To  state  maiitiriAl  Ofloon. — 
Writs  of  mandamus  may  be  issued  by  the  courts  of  the  United 

maadamus  to  control  the  actions  of  in-  refusal  of  the  commissioners  of  excise 

ferior  tribunals.     St.  Louis  County  Ct.  in  said  citv  to  grant  a  hotel  license. 

V.  Sparks,  lo  Mo.  117.  People  v.  Woodman,  15  Daly  (N.  Y.)  30. 

"  It  is  not  questioned  that  the  Cir-  The  City  Court  of  New  York  has  been 

cttit  Court  possesses  a  superintending  held  to  have  no  jurisdiction  to  issue 

control  over  the  County  Court,  and  writs  of  mandamus  against  the  board 

that  it   may,  by  its   process  of  man-  of  excise,  as  it  is  not  a  superior  city 

dam  us.  in  proper  cases,    require  the  court.     People    v.    Board    of    Excise, 

latter  to  proceed  with  the  business  be-  (City  Ct.)  3  N.  Y.  St.  Rep.  253. 

fore  it  and  act  thereon."     Trainer  v.  The  Court  of  Common  Pleas  for  the 

Poner,  45  Mo.  336.     See  also  Wilson  v.  City  and    County   of  New    York    had 

Berkstresser,  45  Mo.  283.  power  to  issue  wilts  of   mandamus. 

Order  of  County  Court  Vacating  High^  People  v.  Green,  58  N.  Y.  395. 

way,  —  But  a  mandamus  will  not  lie  V orUi  Caxolixia. —  The  Superior  Court 

from  the  Circuit  Court  to  compel  the  has  power  to  issue  writs  of  mandamus. 

County  Court  to  set  aside  an  order  va-  Lutterloh  v,  Cumberland  County,  65 

eating  a  highway.    The  County  Court  N.  Car.  405. 

has  exclusive  jurisdiction  in  such  mat-  Ohio.  —  The  Circuit  Court  has  concur- 

ters,  and  its  action  is  final.     Callaway  rent    jurisdiction    with    the    Supreme 

County  Ct.   v.  Round  Prairie  Tp.,  10  Court    to  issue   writs  of  mandamus. 

Mo.  679.  State  v.  Ottinger,  43  Ohio  St.  457. 

Mmitaiia. — Comp.  Stat.,  g  566,  pro-  Oklahoma  —  District     Courts, — Con- 

▼idesthatthe  writ  of  mandamus  *' may  gress    conferred    upon    the    District 

be  issued  by  any  court  in  this  state.  Courts  of  the  territory  the  whole  judi- 

ezcept  a  justice's,  probate,  or  mayor's  cial  power  vested  in  the  United  States, 

court."    State  v.  Kenney,  9  Mont.  223.  as  far  as  issuing  a  writ  of  mandamus 

Vobraka.  —  The  District  Courts  have  is  concerned.     In  this  respect  the  Dis- 

jurisdiction  in  mandamus  proceedings,  trict  Courts  have  more  extensive  juris- 

and  application  must  be  made  to  such  diction  than  the  Circuit  Courts  of  the 

court  in  ordinary  cases  rather  than  to  United  States.     McDaid  v.  Territory,  z 

the  Supreme  Court.    State  v,  Lincoln  Okla.  92. 

Gas  Co.,  38  Neb.  33;  State  v.  School  Orogon. —  The  Circuit  Court  has  jwtiS' 

Dist.    No.   24,  38  Neb.   237;   State  v.  diction  to  issue  writs  of  mandamus  to 

lierrell,  38  Neb.  510.  the  County  Court.     Douglas  County 

Vow  Moxloo.  —  The  District  Courts,  Road  Co.  v,  Douglas  County,  5  Oregon 

and  not  the  Supreme  Court,  have  ap-  373. 

pellate  jurisdiction  over  judgments  of  PoiiBSylTaiiUL — Courts  of  Common 
the  Probate  Courts,  originating  under  Pleas  have  like  power  with  the  Su- 
sections  32  and  33  of  the  Kearny  Code  preme  Court  to  issue  writs  of  man- 
relating  to  revenue.  Territory  v,  damus  to  all  officers  and  magistrates 
Ortiz,  I  N.  Mex.  5.  in  or  for  the  respective  counties,  town- 
How  Torit —  General  Term,  —  Where  ships,  or  districts.  Com.  v.  New  York, 
a  peremptory  mandamus  is  applied  for  etc.,  R.  Co.,  138  Pa.  St.  58;  Com.  v, 
which  affects  a  board  of  sute  officers,  Wickersham,  2  Pearson  (Pa.)  336; 
it  was  held  in  People  ^.  Rice,  129  N.  Whitemarsh  Tp.  v,  Philadelphia,  etc., 
Y.  461.  that  it  could  not  be  granted  by  R.  Co..  8  W.  &  S.  (Pa.)  365;  Wolf  v. 
the  Supreme  Court  at  a  general  term.  Com.,  64  Pa.  St.  252. 
And  see  Mason  v.  Willers,  7  Hun  (N.  The  Court  of  Common  Pleas  has 
Y.)  33.  jurisdiction  by  mandamus  over  mu- 

^dal  Term,  —  Before  the  new  con-  nicipal  officers.     Adams  v,  Duffield,  4 

stitntion  the  writ  of  mandamus  could  Brews.  (Pa.)  9. 

be  issued  at  a  special  term  of  the  Su-  In  an  ordinary  case  relating  to  the 

preme  Court.     People    v,    Myers,    50  duty  of  a    local    officer,   and  having 

Hun  (N.  Y.)  479;    People  v,  Oswego  nothing  special  in  its  nature  or  circum- 

County  50  Hun  (N.  Y.)  105.  stances  requiring  the  Supreme  Court  to 

The  Courts  of  Record  in  New  York  take  original  cognizance  of  it,  the  ap- 

dty  have  been  held  to  have  power  to  plication  must  be  made  to  the  Court  of 

liouo  a  writ  of  mandamus  to  review  the  Common  Pleas  rather  than  to  the  Su- 
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States  to  ministerial  officers  of  the  various  states,  compelling 
them  to  perform  duties  imposed  on  them  by  law.     This  power 

preme  Court.     Com.  v,  Baroux,  36  Pa.  ing   before   it,  until   such  jurisdiction 

St.  262.  was  conferred  by  Rev.  Stat.  1895,  art. 

An  Assistant  Law  Judge  of  the  Court  looo.     Fannin  County  v,  Hightower,  9 

0/  Common  Pleas^  who  is  required  to  be  Tex.  Civ.  App.  293. 
learned  in  the  law  and  is  vested  with         The   Court  of  Criminal  A^eals  can 

the   same   authority  as  the  president  issue  the  writ  of  mandamus  only  for 

judge,  has  power  to  try  a  mandamus  the  purpose  of  enforcing  its  own  juris- 

against  a  city  oflBcer  to  compel  the  per-  diction.      Const.,  art.   5,  §  5.     Ex  p. 

formance  of  an  oflScial  duty,  notwith-  Quesada,  34  Tex.  Crim.  Rep.  116. 
standing  the  Mandamus  Act  requires         T^A^/^tV/rtV/ Oi/r/ has  original  juris- 

the  presence  of  the   president  judge,  diction  to  try  the  right  to  the  office  of 

Smith  r.  Com.,  41  Pa.  St.  335.  mayor  of  an   incorporated    city,   and 

.  To  Superintendent  of  Public  Instruc-  may    enforce   its  judgment   by    man- 

tion,  —  The  Courts  of  Common  Pleas  damns.     Milliken  v.  Weatherford,  54 

have  no  power,  either  by  the  common  Tex.  388. 

law  or  by  the  Act  of  June  14,  1836,  to        Amount  in   Controversy,  —  The   Dis- 

issue  a  writ  of  mandamus  to  the  super-  trict  Court  has  jurisdiction   in   man- 

intendent    of     public     instruction    of  dam  us   regardless  of  the    amount  in 

Pennsylvania  to  compel  him  to  issue  a  controversy.     Luckey  v.  Short,  i  Tex. 

commission  to  a  city  superintendent  of  Civ.  App.  5. 

public  schools,  nor  is  there  any  such        County  Courts,  —  The  jurisdiction  of 

authority  conferred  upon  the  Common  the  County  Court  to    issue   writs  of 

Pleas  of  Dauphin  county  by  the  Act  of  mandamus  is  restricted  to  the  enforce- 

April  7,  1870.     Com.  v,  Wickersham,  2  ment  of  its  own  jurisdiction.     To  au- 

Pearson  (Pa.)  336.  thorize  the  issuance  of  such  writs  the 

The  Court  of  Quarter  Sessions  \lb,s  no  courts  must  have  jurisdiction   of  the 

power  to  award  writs  of  mandamus,  subject-matter   in    relation    to    which 

but  it  may  issue  an  order,  to  enforce  a  the  writ  is  issued.     Goree  v,  Dupree,  i 

judgment  standing  upon  its  records,  Tex.  App.  Civ.  Cas.,  §  825;  McMahan 

similar  to  the  common-law  writ.     In  re  v,    Dennis,    i   Tex.   App.    Civ.    Cas., 

Spring    St.,    112    Pa.   St,   258;    In    re  %  1209;   Townsend  v,  Shepard,  3  Tex. 

Sedgeley  Ave.,  88  Pa.  St.  509.  App.  Civ.  Cas.,  §  349. 
.  South  Carolina.  —  T/*/  Courts  of  Com-         To    Clerk    of  District   0««r/.  —  The 

mon  Pleas  may,  subject  to  appeal  to  the  County  Court  has  no  power  to  require 

Supreme  Court,  issue  writs  of  man-  by  mandamus  the  clerk  of  the  Disuict 

damus.     La  Motte  v.  Smith,  50  S.  Car.  Court  to  deliver  to  the  clerk  of  the 

558.  County  Court  papers  in  a  case  over 

**  The  Superior  Courts  ^^^^'5,%  2i  z^jX"  which  the  District  Court  is  claim- 
eral  superintendency  over  all  inferior  ing  and  exercising  jurisdiction.  The 
jurisdictions,  derived  from  the  common  power  of  the  County  Court  under  the 
law,  for  which  they  are  not  dependent  constitution  to  issue  the  writ  of  man- 
on  any  statute."  Grier  ?/.  Shackleford,  damus  in  order  to  protect  its  jurisdiction 
3  Brev.  (S.  Car.)  496.  is   no  greater  than   the    same  power 

Courts  of  General  Sessions  have  been  conferred   upon  the  District  Court  to 

held  to  have  no  power  to  issue  writs  maintain   its  jurisdiction.     Walker  v. 

of  mandamus,  that  power  having  been  Howard,  10  Tex.  Civ.  App.  602. 
vested  by  the  constitution  in  the  Courts        West  Yirginia.  —  The  Superior  Courts^ 

of  Common  Pleas.     Mclver  v.  State,  2  by  virtue  of  their  supervisory  powers 

S.  Car.  I.  over  inferior  courts,  have  jurisdiction 

Texas. —  The   Court  of  Civil  Appeals  to  compel  by  mandamus  the  judges  of 

has  power  to  issue  a  writ  of  mandamus  such  inferior  courts,  in  a  proper  case, 

to  a  judge  of  the  District  Court  to  com-  to   sign  and   seal   bills  of    exception, 

pel  him  to  proceed  to  trial  and  judg-  This  power  seems  to  arise  by  reason  of 

ment    in    a    cause    according    to    the  their  appellate  jurisdiction.     Douglass, 

principles  and  usages  of  law.     Schintz  v.  Loomis,  5  W.  Va.  542. 
V.  Morris,  13  Tex.  Civ.  App.  580.     But        Circuit  Courts.  — Const.,  art.  8.  §  12, 

it  had  no  power  to  issue  a  writ  of  man-  provides  that  '*  the  Circuit  Court  shall 

damus  requiring   a  County  Court  to  have  the  supervision  and  control  of  all 

procf!e.d  with  the  trial  of  a  case  pend-  proceedings  before  justices  and  other 
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is  most  frequently  exercised  to  compel  state  ministerial  officers 
to  carry  into  eflfect  judgments  rendered  in  the  federal  courts.* 

VBAuthoriied  Acts.  —  But  a  writ  of  mandamus  from  a  federal  court 
can  command  only  acts  which  the  state  officer  is  authorized  to 
perform.     The  writ  confers  no  new  authority.* 

To  tuta  Jndidal  Offioen.  —  The  federal  courts  cannot  issue  writs  of 
mandamus  to  state  courts  or  judicial  officers. • 

Interferenoe  by  State  Courts  with  Federal  Oourte.  —  State  courts  h«Lve  no 
power  to  interfere  with  proceedings  by  mandamus  instituted  in 
federal  courts,  and  if  they  attempt  to  do  so  their  acts  will  be 
unavailing.'* 

inferior  tribunals  by  mandamus."  Po-  the  levying  court  of  a  county  to  be  held 

teet  V,  Cabell  County,  30  W.  Va.  58.  on  a  day  not  authorized  by  statute. 

Wlfloomin. —  T/u   Circuit  Court  has  Martin  v,  McDiarmid«  55  Ark.  213. 

power  to  issue   writs  of   mandamus.  8.  In  re  Green,  141  U.  S.  325;  Bath 

State  V.  Rice,  35  Wis.  178.  County  v.  Amy,  13  Wall.  (U.  S.)  244.. 

Where  the  jurisdiction  of  the  Circuit  And  see  Ladd  v,  Tudor,  3  Woodb.  &  M.. 

Court  and  the  Supreme  Court  is  con-  (U.  S.)  325. 

current,  application  must  be  first  made  To   Bestore  Diibarred   Attorney.  —  A. 

to  the  Circuit  Court,  unless  some  good  writ  of  mandamus  does  not  lie  from  the 

reason  is  shown  to  the  contrary.     State  Supreme  Court  of  the  United  States  to- 

V.  Haben,  22  Wis.  loi.  the  judges  of  the  Supreme  Court  of  & 

A  County  Judf^e  may  make  an  order  state,  directing  them  to  restore  to  office 

requiring  a  party  to  show  cause  before  an  attorney  and  counselor  whom  that 

the  Circuit  Court  why  a  peremptory  court  has  disbarred,  and  to  vacate  the 

writ  of  mandamus  should  not  issue,  order  of  disbarment.     In  re  Green,  141 

State  V.  Smith,  11  Wis.  65.  U.  S.  325. 

1,  Butz  V.  Muscatine,  8  Wall.  (U.  S.)  4.  Merchants  v.  Memphis,  9   Baxt. 

575;  Washington  County  v.  Durant,  9  (Tenn.)  76;  Lansing  v.  County  Treas- 

WaU.  (U.  S.)  415;  Laird  v,  De  Soto,  25  urer,  i  Dill.  (U.  S.)  522;  U.  S.  v.  Judge 

Fed.  Rep.  76;    Graham  v.  Norton,  15  Peters,  5  Cranch  (U.  S.)  135;  Appersoa 

Wall.  (U.  S.)  427;   Ex  p,  Holman,  28  v.  Memphis,  2  Flipp.  (if.  S.)  363;  U. 

Iowa  88;    Graham  v.  Parham,  32  Ark.  S.  v,  Silverman,  4  Dill.  (U.  S.)  225;  U.  S. 

676;    Martin  v.    McDiarmid,   55  Ark.  v.  Keokuk,  6  Wall.  (U.  S.)  514;  Hill  v^ 

213.  Scotland  County  Ct.,  32  Fed.  Rep.  716; 

i.  Laird  v.  De  Soto,  25  Fed.  Rep.  76;  Riggs  v,  Johnson  County,  6  Wall.  (U. 

Graham  v,  Parham,  32  Ark.  676;  Mar-  S.)  166;  Weber  r.  Lee  County,  6  Wall. 

dn  V.  McDiarmid,  55  Ark.  213.  (U.  S.)  210;  U.  S.  v,  Lee  County,  2  Biss. 

Xzaoation     Botonied     VnsatlBfiod.  —  (U.    S.)    77;    Washington    County  v. 

Where  the  statutes  of  the  state  provide  Durant,  9  Wall.  (U.  S.)  415. 

that  if  execution  be  issued  against  an  State  Statute  andFedml  Mandamui. — 

incorporated    city    and     be    returned  In  U.  S.  v.  Judge  Peters,  5  Cranch  (U. 

unsatisfied  a  mandamus  may  issue,  a  S.)  135,  a  mandamus  was  granted  com- 

mandamus  cannot  issue  from  a  federal  pelling    the   execution  of  a  sentence 

court  until  an  execution  has  been  issued  pronounced  in   a   District  Court,  not- 

and  returned  unsatisfied.     Laird  v.  De  withstanding  a  statute  of  Pennsylvania 

Soto,  25  Fed.  Rep.  76.  requiring  the  payment  of  the  money  in 

Vnauthoriied  Tax.  —  While  it  is  true  question  to  the  state. 

that  the  United  States  Circuit  Courts  Ck>llectio]i  of  a  Tax.  —  A  state  court 

can   compel  county  officers  by   man-  can  make  no    order  or  decree  which 

damns  to  levy  a  tax  authorized  by  the  shall  interfere    directly  or    indirectly 

lawsofthestate  to  pay  their  judgments,  with  a  mandamus  issued  by  a  federal 

they  cannot  compel  them  to  levy  a  tax  court  to  compel  the  collection  of  a  tax, 

or  do  any  other  act  not  authorized  by  as  the  latter  court  has  power  to  pass 

the  constitution  and  laws  of  the  state,  upon  all  questions  connected  with  the 

Graham  v.  Parham,  32  Ark.  676.  tax.    Apperson  v.  Memphis,  2  Flipp. 

A  Circuit  Court  of  the  United  States  (U.  S.)  363. 

has  no  power  by  mand.^mus  to  cause  After  a  mandamus  has  issued  from  a 
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iiduietion  Out  of  State  Court.  —  Accordingly  a  state  court  cannot 
issue  an  injunction  to  prevent  the  enforcement  of  a  writ  of  man- 
damus issued  by  a  federal  court.  ^ 

S.  Writs  out  of  State  Courts  —  To  Fedoni  offlMn.  —  State  coofts 
have  no  power  to  issue  writs  of  mandamus  to  federal  officers.' 

To  Enforoo  Federal  Jndgmenti.  —  The  state  courts  have  power  to 
fesue  writs  of  mandamus  to  enforce  judgments,  orders,  and  decrees 
rendered  in  federal  courts,' 

federal  court  commanding  the  levy  of  against  a  mandamus  from  a  federal 
a  tax  to  pay  a  judgment,  if  a  state  court  ordering  it,  though  the  man- 
court  attempts  to  set  aside  the  order  for  dam  us  is  issued  subsequently  to  the 
the  tax  levy,  and  the  respondent  obeys  injunction.  U.  S.  v.  Keokuk,  6  Wall, 
the  state  court,  he  will  be  punished  for  (U.  S.)  514;  Washington  County  v. 
contempt  of  the  federal  court.  U.  S.  Durant,  9  Wall.  (U.  S.)  415;  both 
V.  Silverman,  4  Dill.  (U.  S.)  224.  affirming  Riggs  v,  Johnson  County,  6 

To  Esloroe  a  JadgmMit.  —  Writs  of  Wall.  (U.  S.)  166,  and  Weber  v.  Lee 
mandamus  under  the  laws  of  I^noa  County,  6  Wall.  (U.  S.)  210. 
are  appropriate  and  proper  processes  To  Levy  a  Tax.  —  And  after  a  man- 
to  enforce  judgments  against  public  dam  us  has  issued  from  the  federal 
corporations,  and  when  issued  by  the  court  commanding  the  levy  of  a  tax, 
courts  of  the  United  States  their  execu-  an  injunction  from  a  state  court  at- 
tion  cannot  lawfully  be  thwarted  or  tempting  to  prevent  such  levy  is  of  no 
interfered  with  by  the  state  courts,  effect.  Hill  r.  Scotland  County  Ct., 
Lansing  v.  County  Treasurer,  i  Dill.  33  Fed.  Rep.  716.  See  also  U.  Sw  v. 
(U.  S.)  522.  Lee  County,  2  Biss.  (U.  S.)  77. 

Pofdblo  Exoeptions.  —  When  a  man-  9.  M 'Clang    v,   Silliman,  6  Wheat, 

damns  from   a   federal    court    orders  (U.  S.)  598. 

taxes  to  be  levied  to  satisfy  its  judg-  Offioen  of  National  lank.  —  Ifaa- 
ment,  petitioners  seeking  to  avoid  the  damns  will  lie  from  a  state  court  to 
payment  of  such  tax  can  have  no  relief  compel  the  officers  of  a  national  bank 
in  the  state  courts,  since  the  jurisdic-  to  exhibit  to  the  county  assessor  a  list 
tion  to  correct  the  judgment  or  protect  of  the  names  and  residences  of  share- 
parties  from  its  effect  must  be  either  holders  in  the  bank,  with  the  number  of 
in  the  court  rendering  the  judgment  or  their  shares,  as  required  by  Rev.  Stat 
in  one  having  the  revisory  power  upon  U.  S.,  g  5210.  Paul  v.  McGraw,  3 
writ  of  error.   Merchants  v,  Memphis,  9  Wash.  296. 

Baxt.  (Tenn.)  76,  where  the  court  said:  Slootion  of  Boprwontative  JMOiagiiM. 

'*  It  is  possible,  however,   that  cases  —  And  it  is  not  a  valid  objection  to  the 

might  arise  where  the  state  courts  could  jurisdiction  of  state  courts  in    maa- 

take   jurisdiction,    that  is,  if  the  city  damns    proceedings    relating    to   the 

were  proceeding  to  collect  a  tax  from  canvass  of    election   returns   that  the 

property  exempt  or  to  collect  double  office  affected  is  that  of  representative 

the  amount  assessed.    The  taxpayer,  in  Congress.     State  r.  Alachua  County, 

without  denying  the  legality    of  the  17  Fla.  9.     In  this  case  it  was  said: 

levy  or  attempting  to  avoid  its  effect,  "  The  relator  does  not  claim  a&j  right 

might  have  his  remedy  in  a  state  court  by  virtue  of  this  proceeding,  arising 

to  avoid  paying  that  which  under  the  under  the  Constitution  or  laws  of  the 

levy  he  was  not  bound  to  pay."  United  States,  but  only  under  the  laws 

1.  U.  S.  V,   Keokuk,  6  Wall.  (U.  S.)  of  the  state,  which  provide  the  manner 

514;    Hill  V.  Scotland  County  Ct.,  32  of  conducting  the  election.     These  laws 

Fed.    Rep.     716;     Riggs    v.    Johnson  must  be  enforced  by  the  tribanals  of 

County,  6  Wall.  (U.  S.)  166;  Weber  v,  the  state." 

Lee  County,  6  Wall.  (U.  S.)  210;  U.  S.  8.  Brown   v,   Crego,   32    Iowa   498; 

V,    Lee  County,   2    Biss.   (U.   S.)    77;  Conrad    v.   Prieur,    5   Rob.   (La.)   49; 

Washington     County    v,     Durant,     9  State   v.   Madison,   15   Wis.    30;   State 

Wall.  (U.  S.)  415.  V,  Beloit,  20  Wis.  79.     But  see  Boom 

I^jonetion  and  Sabfoqnent  Maadamns.  v,  De   Haven,  72  Cal.  280:    Diggs  9, 

—  An    injunction    by    a    state    court  Prieur,  11  Rob.  (La.)  54;  Benjamia  9. 

against    a    tax    levy    is    inoperative  Prieur,  8  Rob.  (La.)  193. 
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Xn,   YBOTB.  —  When  Oonrto  of  IniGurior  Jiiritdi«tloii  have   power  to 
grant  writs  of  mandamus,  the  application  is  generally  required  to 

be  made  in  the  district,  county,  etc.,  where  the  case  arises.* 

BaMOB  of  Bula.  —  That  the  judgment  by  which  witnesses  might  be  compelled 

in  a  case  was  obtained  against  the  de-  to  attend  before  such  agents.     Regis- 

fendant  in  a  Circuit  Court  of  the  United  ters    and    receivers    may    administer 

States  does  not  affect  the  jurisdiction  oaths,  and  that  is  about  the  only  one  of 

of  a  state  court  to   enforce  by  man-  the   usual   powers  of    a    court    givea 

dam  us  the  payment  of  a  tax  to  satisfy  them.     They  have  no  power  to  issue  a 

the  judgment.     Brown  v.   Crego,    32  subpoena." 

Iowa  498.     In   this  case  it  was  said:  1.  Alabama,  —  Shields    v.    State,    86 

**  It  is  argued  that  the  jurisdiction  of  Ala.  584. 

the  federal  court  was  not  exhausted  by  California.  -^  McMillan  v,  Richards, 

the  rendition  of  judgment,  but  that  it  9  Cal.  365. 

condnues  until  the  judgment  is  satis-  Colorado,  —  People  z\  Ouray,  4  Colo, 

fied,  and  that,  therefore,  the  plaintiff  291 ;  Bean  v.  People,  6  Colo.  98. 

coold  have  enforced  payment  by  a  writ  Illinois.  -^  McBane  v.  People,  50  111. 

oi  mandamus  from  that  court.    This  f;o3,  holding  that  the  proceeding  is  a 

position  may  be  conceded,  and  yet  the  civil  suit  and  that  it  should  be  insti- 

plaintiff  not  be  denied  his  right  to  pro-  tuted  in  the  county  of  the  defendant's 

ceed  as  in  this  action.    *    *    *    The  residence. 

jurisdiction  of  the  federal  court  is  in  no  Maine.  —  Woodman     v,    Somerset 

manner  abridged  or  interfered  with,  at  County,  24  Me.  151. 

least  so  long  as  that  court  has  done  Massachusetts.  —  Taylor  v.  Henry,  3 

nothing  to  enforce  collection  of    the  Pick.  (Mass.)  397. 

judgment.     That  the  legislature  pos-  Minnesota.  —  State  v.  Lake,  28  Minn, 

sesses  the  power  to  give  a  party  this  362. 

additional  remedy  is  not,  and  we  think  New  York.  ■*-  People    v.   Myers,   50 

cannot  be,   questioned.    A  party   ob*  Hun  (N.   Y.)    470;    People  v.   Fulton 

taining  a  judgment  in  the  federalcourt  County,  70  Hun  (N.  Y.)  560;  People  v, 

is  not  bound    to   enforce  it    in    that  Schuyler  County,  2  Abb.  Pr.  N.  S.  (N. 

coart.*'  Y.  Supreme  Ct.)  78;  Mason  v.  WUlers, 

To  Xnie  a  Mortgage.  —  A  mandamus  7  Hun  (N.  Y.)  23. 

may   be  granted   by  a  state  court  to  North  Carolina. -f^t^H'SXxyciv.QXtz.'v^^ 

compel  obedience  to  an  order  of  a  Dis-  land,  67  N.  Car.  loi ;  Alexander  v.  Mc- 

trict  Court  of  the  United  States  sitting  Dowell  County,  67  K.  Car.  330. 

in  bankruptcy,  directing  a  recorder  of  Ohio. — Wayne  Tp.    v.   Green  Tp., 

mortgages  to  erase  certain  mortgages.  Wright  (Ohio)  292;  State  v.  Williams, 

Conrad   v.  Prieur,   5  Rob.  (La.)     49,  26  Ohio  St.  170. 

oMrmed  Benjamin  v.  Prieur,   8   Rob.  Pennsylvania.  —  Pennsylvania  R.  Ce. 

(La.)  193;    Diggs   V.   Prieur,    11  Rob.  v.  Canal  Com'rs,  21  Pa.  St.  9;  Com. 

(La.)  54.  V.  New  York,  etc.,  R.  Co.,  138  Pa.  St.  58. 

To   Fay   a  Judgment.  —  In    State  v.  Texas.  —  General  Land  Office  Com' r 

Madison,  15  Wis.  30,  a  mandamus  was  v.  Smith,   5  Tex.  471;    Houston  Tap, 

awarded  to  compel  the  common  coun-  etc.,  R.  Co.  v.  Randolph,  24  Tex.  317; 

cil  of  the  city  of  Madison  to  levy  and  Texas  Mexican   R.  Co.   v.   Locke,  6$ 

collect  a  tax  for  the  payment  of  a  judg-  Tex.  623. 

ment  rendered  against  the  city  in  the  Virginia.  —  Statham    v.    Blackford, 

District  Court  of  the   United   States.  89  Va.  771. 

To  the  same  effect  see  State  v.  Beloit,  Vermont.  -^  Danby    Bank    v.    State 

90  Wis.  79.  Treasurer,  39  Vt.  92. 

To  iMiie  a  SabpoBiia.  —  But  a  writ  of  United  States.  —  Hall  v.  Union  Pac. 
mandate  will  not  lie  to  compel  a  judge  R.  Co.,  3  Dill.  (U.  S.)  515;  U.  S.  v. 
of  the  Superior  Court  to  issue  a  Union  Pac.  R.  Co.,  3  Dill.  (U.  S.)  524. 
•nbpoena  to  certain  persons,  command-  When  Fiaotioo  BoJaxed.  — **  It  is  not 
Hig  them  to  appear  and  testify  before  the  practice  to  issue  writs  beyond  the 
the  register  and  receiver  of  the  United  district  in  which  they  are  made  re- 
States  land  office.  Boom  z'.  De  Haven,  tumable;  *  *  *  but  no  law  forbids 
7s  Cal.  280.  The  court  said:  *' The  it.  There  are  cases,  and  this  is  one  of 
government  has  never,  during  all  this  them,  in  which  the  rule  of  practice 
time,  piovided  any  compulsory  process  ought  to  be  relaxed,  though  it  certainljf 
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ymoLB.  MANDAMUS. 

Pnblie  Offio«rs  in  Coutj  of  Ofioe.  —  Public  officers  should  not  be 
required  to  answer  an  application  for  mandamus  outside  of  their 
county  or  district.* 

Gonnty  of  Bespondent's  Betidenoo.  —  It  has  been  held  in  several  cases 
that  an  application  for  a  writ  of  mandamus  should  be  made  in 
the  county  wherein  the  respondent  resides.* 

Countj  Where  Faotf  Arose.  —  In  Other  cases  it  has  been  held  that  an 
application  for  mandamus  was  properly  made  in  the  county  where 
the  material  facts  on  which  the  application  was  based  occurred.* 

would  not  be  relaxed  if  a  motion  were  County  Where  liable.  —  An  applica> 

made  to  quash   the  writ  in  a  purely  tion  for  a  writ  of  mandamus  against 

local  and  private  case."     Pennsylvania  public  officers  must  be  made  within  the 

R.  Co.  V,  Canal  Com'rs,  3i  Pa.  St.  19.  judicial  district  in  which  the  action  re- 

Where  Ifsued  and  Betamed.  —  It  was  suiting  from  the  issue  of  such  writ 
held  in  People  r.  Fulton  County,  70  would  be  triable,  or  in  the  county  ad- 
Hun  (N.  Y.)  560,  that  when  a  petition  joining  that.  People  v.  Schuyler 
for  mandamus  was  made  in  the  proper  County,  2  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
county,  the  order  showing  cause  why  it  preme  Ct.)  78. 

should  not  be  issued  might  be  granted  The  Venue  of  a  Bait  AgainitaBurvejor, 

by  a  judge  at  special  term  in  any  part  to  compel  the  performance  of  an  official 

of  the  state,  but  that  the  order  should  duty,  is  in  the  county  of  the  surveyor's 

be  made  returnable  at  a  special  term  residence.     Texas  Mexican  R.  Co,  v. 

in  the  district  embracing   the  county  Locke,  63  Tex.  623. 

where  an  issue  of  fact  upon  the  alterna-  AppUet  Only  to  Affirmative  Asta.  —  In 

tive  writ  would  be  triable.  California  proceedings  for  a  mandamus 

Vnder  Colorado  Statute.  — "  It  is  true  to  compel  the  execution  of  a  sheriff's 
there  are  some  expressions  in  the  pres-  deed  to  a  redemptioner  after  sixty  days 
ent  inconsistent  and  obscure  manda-  from  the  redemption  can  be  commenced 
mus  chapter  from  which  it  might  be  in  the  county  where  the  relator  resides, 
inferred  that  the  alternative  writ  might  as  the  provision  of  the  statute  that 
be  issued  in  one  county,  a  trial  by  jury  actions  against  a  public  officer  for  acts 
had  in  another,  and  the  hearing  had  in  done  by  him  in  virtue  of  his  office  shall 
some  other  county;  but  a  construction  be  tried  in  the  county  where  the  cause 
fraught  with  so  much  inconvenience  or  some  part  thereof  arose  applies  only 
to  suitors,  and  so  inconsistent  with  es-  to  affirmative  acts  of  the  officer,  by 
tablished  principles,  ought  not  to  be  which,  in  the  execution  of  a  process  or 
adopted  unless  required  by  clear  and  otherwise,  he  interferes  with  the  prop- 
positive  provisions  of  law.'*  Bean  v.  erty  rights  of  third  persons,  and  not  to 
People,  6  Colo.  98,  following  People  v.  mere  omissions  or  neglect  of  official 
Ouray,  4  Colo.  291.  duty.     McMillan  v.   Richards,  9  Cal. 

1.  Woodman  v.  Somerset  County,  24  366. 

Me.   151;    People  v,  Schuyler  County,  2.  People    v.    Ouray,    4  Colo.   291; 

2  Abb.   Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  Statham  v.  Blackford,  89Va.  771;  Sute 

78;    Mason  v.   Willers,  7  Hun  (N.  Y.)  v.  Lake,  28  Minn.  362.     But  see  Danby 

23:  Johnston  &.  Cleaveland,  67  N.  Car.  Bank  v.   State  Treasurer,   39  Vt.  02, 

loi;    Alexander  z^.  McDowell  County,  where  it  was  held  that  an  application 

67  N.  Car.   330;   Texas  Mexican   R.  by  a  receiver  was  properly  made  in  the 

Co.  V.  Locke,  63  Tex.  623.  county  of  his  personal  residence. 

County  ComxttiMionen.  —  If  it  is  not  TiUe  to  Land  Inyolyed.  —  The  fact  that 

irregular  to  grant  an  order  at  a  court  others  who  are  made  parties  defendant 

held  in  another  county,  it  is  improper  in   a  proceeding  to  compel  a  survey 

to  call  county  commissioners  out  of  assert  an  adverse  interest  in  land  in- 

their  county  to  answer  a  petition  for  volved  in  the  proceedings    does    not 

mandamus,  complaining  of  their  acts  make  the  suit  one   involving  title  to 

as  such  within  their  county.     Wood-  land  so  as  to  require  its  institution  in 

man  v.  Somerset  County,  24  Me.  151.  the  county  where  the  land  is  situated. 

See  also  Johnston  v.  Cleaveland,  67  N.  Texas  Mexican   R.  Co.    v,   Locke,  63 

Car.    loi;     Alexander    v,     McDowell  Tex.  23. 

County,  67  N.  Car.  330.  8.  People  v.   Myers,  50  Hun  (N.  Y.) 
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Veana.                                        MANDAMUS.  Venue. 

Ooorti  Having  JnriBdiotion  in  More  than  One  Cennty  or  Diitriet.  —  Where  a 
court  to  which  application  is  made  has  jurisdiction  in  more  than 
one  county  or  district  of  the  state,  the  writ  must  be  made  return- 
able in  that  county  or  district  where  the  facts  in  controversy 
arose.* 

Mandamng  Against  Ck>rporationi.  —  In   some  jurisdictions  there    are 

statutory  provisions  authorizing  writs  of  mandamus  against  cor- 
porations in  the  county  where  they  have  their  principal  office.* 

479,    the  decision   in  which  case  was  mandamus   writ   was   so    issued    and 

based  on  Code  Civ.  Pro.  N.  Y.,  §§  2067  made  returnable  before  the  judge  in 

et  seq,;  State  v.  Lake,  28  Minn.  362.  vacation  in  another  county,  and  upon 

1.  Knight  V,  Ferris,  6  Houst.  (Del.)  demurrer    the  proceedings    were  dis- 

283;  Hotchkiss  V.  Grattan,  90  Va.  642;  missed,  it  was  held  that  the  judge  was 

People  V.Vermilion  County,  40  III.  125;  without  jurisdiction  at  the   time  and 

Taylor  v.  Henry,  2  Pick.  (Mass.)  397;  place  to  hear  the  cause  upon  its  merits, 

Wayne    Tp.     v.    Green    Tp.,    Wright  and   the  judgment  of  dismissal  was, 

(Ohio)    292.     But    see  Com.    v.   Alle-  therefore,  erroneous.    People  v.  Ouray, 

gheny,   37   Pa.   St.   277;    Territory   v,  4  Colo.  291. 

Shearer,  2  Dakota  332;  State  v.  Pierce  Ohio.  —  '*  Generally,    and   for    most 

County,  71  Wis.  327.  purposes,  the  Supreme  Court  in  this 

The  ftap«rior  Gmurt  of  Delaware  sitting  state  is  a  county  court.     We  don't  in- 

in  and  for  Sussex  county  cannot  issue  tend  to  say  that  it  is   altogether  so; 

a  mandamus  to  the  judges  of  an  elec-  that  in  no  case  will  it  exercise  a  gen- 

tion  in  the  fourteenth  election  district  eral  jurisdiction  through  the  state;  or 

in  Wilmington  Hundred,  in  New  Castle  that  in  a  proper  case  it  may  not  grant  a 

county.      Knight    v,   Ferris,  6  Houst.  rule  or  take  the  incipient  steps  to  a 

(Del.)  283.  mandamus  in  another  county  than  that 

Virginia.  —  **  Writs  of  prohibition  or  in  which  it  is  to  operate;  but  such  rule 

mandamus,  from  the  Court  of  Appeals  is,   in  general,  to  show  cause  in  the 

to  any  court,  shall  issue  and  be  tried  at  county  where  the  writ  is  to  operate,  and 

the  place  of  session  of  said  Court  of  where  alone  it   must  issue,   let  it  be 

Appeals  at  which  writs  of  error  to  such  awarded  where  it  may.'*     Wayne  Tp. 

court  arc  to  be  tried."     Code  Va.  1887,  v.  Green  Tp.,  Wright  (Ohio)  292. 

%  3094;  Hotchkiss  V,  Grattan,  90  Va.  642.  Betnm  in  Another  District  or  County.  — 

niinoie.  —  An  alternative  writ  of  A  judge  of  the  District  Court  at  cham- 
mandamus  awarded  by  the  Supreme  hers  may  issue  or  direct  the  issuance  of 
Court  in  one  grand  division  cannot  an  alternative  writ  of  mandamus  re- 
be  made  returnable  in  another  grand  turnable  before  him  in  vacation,  within 
division.  The  jurisdiction  of  the  his  district,  and  outside  of  the  judicial 
Supreme  Court  in  that  regard  is  exclu-  subdivision  in  which  the  proceedings 
sive  in  each  grand  division.  People  are  entitled.  Territory  v.  Shearer,  2 
V,  Vermilion  County.  40  111.  125.  Dakota  332. 

Mawaehnietto.  —  Upon  an  application  Wisconsin    Statute,  —  Under  Annot. 

of  a  person  claiming  to  be  clerk  of  a  Stat.  Wis.  1889,  g  3452,  and  Laws  1881, 

town   in   Hampden  county  for    man*  c.  292,  it  was  held  that  issues  of  fact  in 

damus  to  a  former  clerk,  it  was  held  an  action  of  mandamus  in  the  eighth 

that  a  rule  to  show  cause  why  it  should  judicial    circuit   might  be  tried   at  a 

not  issue  might  be  granted  to  be  heard  special   term  of  the  court  issuing  the 

in  any  county,  but  that  the   writ  of  writ,  held  in  another  county.     State  v, 

mandamus     must    be    returnable    in  Pierce  County,  71  Wis.  327. 

Hampden.     Taylor  v,  Henry,  2  Pick.  3.  Whitemarsh  Tp.  v.   Philadelphia, 

(Mass.) 397.  etc.,  R.  Co.,  8  W.  &  S.  (Pa.)  365. 

Oolorado.  —  A    writ    of     mandamus  When  Principal  Office  Not  ia  State. — 

issued  by  a  district  judge  in  vacation  In  Pennsylvania^   where  the    principal 

may   not   be   made   returnable  at  his  office  of  a  corporation  is  without  the 

pleasure  into  any  county  of  his  district,  state,  a  writ  of  mandamus  may  issue 

but  must  be  made  returnable  in  the  from  a  county  where  its  works  are  situ- 

county   where    the   parties    defendant  ate,  and  may  be  served  upon  a  director 

maybe  properly  impleaded.    Where  a  residing  in  an  adjoining  county.     Com^ 
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Mmdamiii  Agaiaft  Stato  (MBMrt  —  Cmmtj  Whim  iMt  of  GoranuBAit  !■  flta- 
atad.  —  It  is  sometimes  provided  that  a  mandamus  against  a  state 
officer  must  be  made  returnable  where  the  seat  of  government  is 
situated.* 

xm  Kaitdaxub  to  Coubtb  avd  Jubicial  077ICSB8  —  1.  In  Gen- 
eral—  a.  In  Matters  of  Discretion.  —  While  the  writ  of  man- 
damus lies  in  many  cases  to  courts  and  judicial  officers  to  compel 
them  to  perform  certain  acts,  or  to  take  action  in  various  classes 
of  cases,  in  no  case  will  the  writ  issue  to  control  the  exercise  of 
discretion  vested  in  such  courts  or  officers.* 

V,   New  York,   etc.,    R.  Co.,    138   Pa.  240;  Exp.  Hutt,  14  Ark.   368;    Ex  f. 

St.  58.  Hays,  26  Ark.  510;  McMillen  v.  Smith, 

The  dreait  Court  of  tho  Vnited  etatas  26  Ark.  613;    Giboney  v,    Rogers,  33 

for  the  district  of   Iowa,   under   Act  Ark.  462;    Ex  p.  Whittington,  34  Ark. 

Cong.  March  3,  1873,  relating  to  the  394;  McCreary  v,  Rogers,  35  Ark.  298; 

Union   Pacific  Railway,  has   jurisdic-  Hempstead  County  v.  Grave,  44  Ark. 

tion  in  mandamus  to  compel  the  com-  317. 

pany  to  operate  its  road,  if  any  part  of  California,  — Francisco  r.  Manhattan 

the  road  is  in  the  district  of  Iowa.     U.  Ins.  Co.,  36  Cal.  283;  People  v.  Pratt, 

S.  V,  Union  Pac.  R.  Co.,  3  DiU.  (U.  S.)  28  Cal.  166;  People  ».  Sexton,  37  CaL 

524.     And  see  Hall  v.  Union  Pac.  R.  532;    Willard    v.     Superior     Ct.,     82 

Co.,  3  Dill.  (U.  S.)  515.  Cal.  456;    Stonesifer  v.  Armstrong,  86 

1.  General  Land  Office  Com'r  v,  Cal.  594;  Tom  kin  r.  Harris,  90  Cal.  201: 
Smith,  5  Tex.  471;  Houston  Tap,  etc..  Brown  v,  Prcwett,  94  Cal.  502;  Strong 
R.  Co.  V,  Randolph,  24  Tex.  317.  tr.  Grant,  99  Cal.   100;   Jacobs  v.  San 

Beoson  for  Bnlo.  —  The  object  of  stat-  Francisco,    100    Cal.    121;     Boyne   v. 

utes     providing     that     a    mandamus  Ryan,  100  Cal.  265 ;  People  v.  Superior 

against  a  state  officer  must  be  made  Ct.,  114  Cal.  466. 

returnable  at  the  seat  of  government  is  Colorado,  —  People    v.    Graham,    16 

to  prevent  state  officers    from    being  Colo.  347;  Union  Colony  v.  Elliott,  5 

called  to  distant  parts  of  the  state  to  Colo.  371. 

show  cause  against  the  issuance  of  a  Connecticut,  —  Smith    v.    Moore,    38 

mandamus.       General     Land     Office  Conn.  105;  State  v.  Rushing,  64  Conn. 

Com'r  V.  Smith,  ^  Tex.  471.  517;  Ansonia  v.  Studley,  67  Conn.  17a 

2.  Alabama,  —  Ex  f,  tones,  94  Ala.  Dakota,  —  Territory  v,  Nowlin,  3 
33;  Adams  v,  Horseneld,  14  Ala.  223;  Dakota  349. 

Ex  p,    Putnam,   20  Ala.    594;    Ex  p.  Delaware,  —  Houston  v.  Levy  Ct.,  S 

Campbell,  20  Ala.  89;  Exp,  Henry,  24  Harr.  (Del.)  108. 

Ala.  638;  Ex  p.  Small,  25  Ala.  74;  Ex  Florida,  —  Towle  v.  State,  3  Fla.  20a; 

p.  South,  etc.,  Alabama  R.  Co.,  44  Ala.  State  v,  Barnes,  25  Fla.  208. 

654;    Appling  V,  Bailey,  44  Ala.  333;  Georgia,  —  Manor  v.  McCall,   5  Ga. 

Ex  p,    Candee,   48   Ala.   386;    Ex  /.  522. 

Thompson,  52  Ala.  98;    Davidson  v,  Illinois,  —  People  v.  Williams,  $5  111. 

Washburn,  56  Ala.  596;  Exp,  Graves,  178;  People?/.  McCormick,  106 III.  184; 

61  Ala.  385;  Exp.  Opdyke,  62  Ala.  68;  People  v,  Knickerbocker,  114  111.  539; 

Exp,  Jones,  66  Ala.  202;  Ex  p.  Shau-  People  v,  Garnett,  130  111.  340. 

dies.  66  Ala.  134;  Mobile  Mut.  Ins.  Co.  Indiana,  —  State  v,  Engle,   127' Ind. 

V,  Cleveland,  76  Ala.  321;  Dunbar  v,  457. 

Frazer,  78  Ala.   538;  Ex  p.  Harris,  52  Kentuckv,  —  Rohmeiser  v.   Bannon, 

Ala.  87;  Ramagnano  v.  Crook,  85  Ala.  (Ky.   1893)  22  S.  W.  Rep.  27;  Goheen 

226;  Ex  p,  Hurn,  92  Ala.  102;  Ex  p,  v,  Myers,  18  B.   Mon.  (Ky.)  423;  Cas- 

State  Bar  Assoc.,  92  Ala.  113;  Taylor  sidv  v.  Young,  92  Ky.  227;  Wright  v. 

V.  Kolb,  100  Ala.  603;  Exp,  McKissack,  Baker,  94  Ky.  343;  Louisville  v,  Kean, 

107  Ala.  493.  18  B.  Mon.  (Ky,)9;  Romiser  v.  Tooey, 

Arizona.  — '^ZXXAX  of  Woffenden,    i  (Ky.  1894)  26  S.  W.   Rep.  721;  Shine  v. 

Arizona  237.  Kentucky  Cent.  R.  Co..  85  Ky.  I77: 

Arkansas,  —  Gunn  v.  Pulaski  County,  McDonald  v.  Jenkins,  93  Ky.  249. 

3  Ark.  427;  Exp,  Conway,  4  Ark.  302;  Louisiana,  —  State  v.  Strong,  32  La. 

Brem  v,  Arkansas  County  Ct.,  9  Ark.  Ann.  173;  State  v.  Judges,  36  La.  Ana. 
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to  Oonra                 MANDAMUS.  aad  Jvdidal  OOmm. 

AInuM  of  Dloorotion.  —  Although  a  judicial  officer  is  invested  with 

discretion  as  to  the  acts  which  it  is  sought  to  compel  by  man- 
damus, if  such  discretion  is  abused  the  writ  may  issue  controlling 
the  performance  of  the  duty.* 

316;  State  fr.  Rightor,  36  La.  Ann.  1x3;  People    p.  Campbell,    72    N.  Y.  496; 

State  V.  Rightor,  38La.  Ann.  916;  Sute  People  v,  Russel,  i  Abb.  Pr.  N.  S.  (N. 

V,  Rightor,  40  La.  Ann.  852;  State  v,  Y.  Supreme  Ct.)  230;  People  v.  Nor- 

Ellis,  40  La.  Ann.  818;  Sute  v,  Voor-  ton,  7  Barb.  (N.  Y.)  477;    People  tr. 

hies,  43  La.  Ann.  553;  State  v.  Police  Superior  Ct.,    10  Wend.  (N.  Y.)  285; 

Jury,  39  La.  Ann.  759;  Citizen's  Bank  People  v.  Court  of  Sess.,   141  N.  Y. 

V,  Webre,   44   La.    Ann.   xo8i;    State  289. 

V.  Buckner,  45  La.  Ann.  247:  State  v.  North  Dakota,  —  State  v.  Judge,   3 

Judge,    48    La.    Ann.   503;    State    v.  N.  Dak.  43. 

Rtghtor,  49  La.  Ann.  696.  Pennsylvania,  —  Raudenbusch's   Pe- 

Maine.  —  Davis  v.  York  County,  63  tition,  120  Pa.  St.  328;  Newlin*8  Peti- 

Me.  396.  tion,  123  Pa.  St.  541 ;  Collam's  Petition, 

Massachusetts,  —  Gray  v.  Bridge,  11  134  Pa.   St.  551;   Com.   v.  Judges,   5 

Pick.  (Mass.)  189.  W.  &  S.  (Pa.)  272;  Com.  v.  Judges,  i 

Mickigan.  —  People  v.  Branch  Cir-  S.  ft  R.  (Pa.)  189;  Newlin  v.  Indiana 

cuit    Judge,    17  Mich.  67;    People  v.  County,  23  W.  N.  C.  (Pa.)  153;  Sute 

Wayne  Circuit  Judge,  20  Mich.  220;  e>.  Bumside,  33  S.  Car.  276. 

People  V,  St.  Joseph  Circuit  Judge,  39  Texas,  —  Milan      County     v.    Bell, 

Mich.  21;    People  v,  Saginaw  Circuit  Dall.   fTex.)  366;    Porter  v,   Klahn,  i 

Jodge,  39  Mich.  123:  People  v.  Osceola  Tex.   App.  Civ.   Cas.,  8328;  Arberry 

Circnit  Judge,  30  Mich.  99;  People  v,  v.  Beavers,  6  Tex.  457. 

Marquette  Circuit  Judge,  38  Mich.  244;  C/tah, — Taylor    v.    County    Ct.,   2 

People   V.  Wayne    Circuit  Judge,   39  Utah  405. 

Mich.  375;  People  rr.  Judge,  41  Mich.  Vermont, — Woodstock    v,     Gallup, 

31;  Chicago,  etc.,  R.  Co.  v.  Newton,  89  28  Vt.  587. 

Mich.  549;  McLaughlin  v.  Burroughs,  Virginia,  —  Ex  p,     Richardson,     3 

90  Mich.  511.  Leigh  (Va.)  343. 

Mississippi,  -^  State   v.   Megown,  89  Washington.  — >  State    v.   Graves,    13 

Mo.  156;  Swan  v.  Gray,  44  Miss.  393.  Wash.  485. 

Missouri,  ^—TyavL^sWii  County  v,  Dis-  West  Virginia, -^IHKHtx  v.    County 

trict  County  Ct.,  23  Mo.  449;  State  v,  Ct.,  34  W.  Va.  285. 

Engelmann,  86  Mo.  551;  Adam  son  t^.  United   States, — Ex  p,    Taylor,   14 

La&yette   County  Ct.,  41    Mo.    221;  How.  (U.  S.)  3;    Ex  p,   Medway,   23 

Trainer  ».  Porter,  45  Mo.  336;  Chicago,  Wall.  (U.  S.)  504;  Ex  p,  Biadstreet,  7 

etc.,   R.  Co.  V,   Franks.   55   Mo.  325;  Pet.  (U.   S.)  634,   8  Pet.   (U.   S.)  588; 

State  V,  County  Ct.,  68  Mo.  29;  State  v,  Virginia  v.  Rives,  100  U.  S.  313;  Exp, 

Marshall,  82  Mo.  484;  State  cr.  Oliver.  Denver,  etc.,  R.   Co.,   loi  U.  S.  711; 

116  Mo.  188:  State  v,  Thayer,  10  Mo.  Ex  p.  Morgan,  114  U.  S.  174;  Ex  p, 

App.  540;    Bell  V,  County  Ct.,  61  Mo.  Brown,  116  U.  S.  401;  In  re  Haberman 

App.  173,  Mfg.  Co..  147  U.  S.  525;  /»r^  Humes, 

New  Jersey.  —  Wells  v,  Stackhouse,  149  U.  S.  192;  Exp,  Davenport,  6  Pet. 

17  N.  J.  L.  355;  Ferris  v,  Munn,  22  N.  (U.  S.)  661;  Ex  p.  Roberts,  6  Pet.  (U. 

L.  r6i;  Sinnickson  t'.  Corwine,  26  N.  S.)  2x6;  Ex  p.  Many.  14  How.  (U.  S.) 

L.  311;  In  re  Carle,  60  N.  J.  L.  83;  24;  Exp,  Loring,  94  U.  S.  418. 

rake  v.  Camp,  45  N.  J.  L.  293.  1.  Arkansas,  —  Ex  p,  Hutt,  14  Ark. 

New  York,  —  Ex  p.  Nelson,  I  Cow.  36ft. 

(N.   Y.)  417;  Blunt  V,   Greenwood,   i  California,  —  Stonesifer     v,      Ktrtk" 

Cow.  (N.  Y.)  15:  Exp.  Bassett,  2  Cow.  strong,  86  Cal.  594;  Brown  v.  Prewett, 

(N.  Y.)  458;  Gilbert  v.  Judges,  3  Cow.  94  Cal.  502. 

(Ny  Y.)  59:  People  v,  Superior  Ct.,  5  Colorado,  —  Union  Colony  v.  Elliott^ 

Wend.  (N.  Y.)  114;  Ex  p,  Benson,   7  5  Colo.  371. 

Cow.  (N.  Y.)  363;  Exp,  Bacon,  6  Cow.  Georgia,  —  Moodjr  v.  Fleming,  4  Ga. 

W.  Y.)393;  People  v,  Russell.  46  Barb.  115;  Manor  v,  McCall,  5  Ga.  522. 

(N.  Y.)27;  People  v,  Columbia  C.  PI.,  Illinois,  —  Peoples.   Pearson,  3  III. 

z  Wend.  (N.  Y.)  290;  People  9.  New  189;  People  v,  Knickerbocker,  Z14  111. 

York  C.   PI.,   19  Wend.  (N.  Y.)  113;  539. 
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jUndamni  to  Oovrti  MANDAMUS,  aad  ^udidal  Oflom, 

b.  To  Compel  Performance  of  Ministerial  Acts.  —  When 

the  writ  of  mandamus  issues  to  ministerial  officers,  though  they 
constitute  part  of  the  machinery  of  the  courts,  or  to  judicial  offi- 
cers to  command  acts  which  are  ministerial  and  involve  no  exer- 
cise of  discretion,  the  writ  may  control  such  officers  and  not  only 
command  them  to  perform  the  acts  in  question,  but  direct  the 
manner  of  such  performance  and  the  decision  which  they  are  to 
render.* 

Michigan.  —  Smith    v,    Wayne    Cir-  Florida,  —  Towlc  v.  State,  3  Fla.  20a; 

cuit  Judge,  82  Mich.  93;  Chicago,  etc.,  State  v.  Cooper,  20  Fla.  547;    State  v. 

R.  Co.  V.  Newton,  80  Mich.  549.  Call,  36  Fla.  305. 

South  Dakota.  —  Huron  v.  Campbell,  Illinois,  —  People  v.  Pearson,  3  111. 

3  S.  Dak.  309.  189;   Chicago,  etc.,  R.  Co.   v,  Wilsoo, 

United  States, — Virginia  v.    Rives,  17  111.  123;  Graham  v.  People,  in  111. 

100  U.  S.  313.  253. 

Abaio  of  Diioretioii.  —  Where  a  court  Indiana,  —  State  v,  Engle,   127  Ind. 

of  appeals  has  plainly  erred  on  a  point  457;  Coats  v.  State,  133  Ind.  36. 

of  practice,  by  misapprehending  either  Kentucky,  —  Cassidy  v.    Young,   93 

its  own  rules  or  a  plain  rule  of  law,  Ky.    227;    Anderson    County    Ct.   v. 

and  in  consequence  has  dismissed  an  Stone,  18  B.  Mon.  (Ky.)  848. 

appeal,    mandamus  will  lie  from  the  Louisiana.  —  State  v.  Police  Jury.  39 

Supreme  Court  to  correct  and  remedy  La.  Ann.  759;    State  v.  King,  43  La. 

the  erroneous  and  arbitrary    exercise  Ann.  826. 

of  its  discretion,    notwithstanding    it  Missouri.  —  Adamson    v.    Lafayette 

has  acted.     State  v.    Philips,  97   Mo.  County  Ct.,  41  Mo.  221;  State  v.OVi- 

331.  ver,  50  Mo.  App.  217. 

Befoul  Based  on  Insuffldent  Beofon. —  Nebraska.  —  State  v.  Beall,  48  Neb. 

It  was  held  in  Mobile  Mut.  Ins.  Co.  v.  817. 

Cleveland,  76  Ala.  321,  that  although  Nevada.  —  State  v.  Murphy,  19  Nev. 

a  clerk  in  passing  upon  an  attachment  89. 

bond  acts  in  at  least  a  ftMrjt- judicial  New  Jersey.  —  Mooney  v.    Edwards, 

capacity,  and  his  discretion  will  not  be  51. N.  J.  L.  479. 

controlled  in  ordinary  cases,  yet  when  New    York.  —  People    v.    Dodge,    5 

he  assigns  an  insufficient  reason  for  re-  How.  Pr.  (N.  Y.  Supreme  Ct.)  47;  Peo- 


f using  to  act  on  such  bond  his  discre-    pie  v.  Columbia  C.  PI.,  i  Wend.  (N. 

Y.)  299;  Ex  p.  Bassett,  2  Cow.  fN.  Y.) 
\»  Alabama.  —  Hogan   v.    Alston,    9    458;    People  e/.  Steele,  2  Barb.  (N.  Y.) 


tion  may  be  controlled  by  mandamus.     V.)  299;  Ex  p.  Bassett,  2  Cow.  (N.  Y.j 


Ala.  627;  Ex  p.  Candee,  48  Ala.  386;  397;  People  v,  Clinton  County  Judge, 

Thompson  v.  Holt,  52  Ala.  491;  David>  13  How.  Pr.  (N.  Y.  Supreme  Ct.)  277; 

son  V.  Washburn,  56  Ala.  596;  Ex  p.  People  v,  Murray,   23  Civ.  Pro.  Rep. 

Schmidt,  62  Ala.  252;   Jack  v,  Moore,  (N.  Y.  Super.  Ct.)  71,  2  Misc.  Rep.  (N. 

66  Ala.  184;  Ex  p,  Shaudies,  66  Ala.  Y.)  152. 

134;    State  V,  Williams,  69  Ala.  311;        Ohio.  —  State  v.    Burgoyne,  7  Ohio 

Chapman  v,  Ewing,  78  Ala.  403;  Exp.  St.  153;  State  v,  Shaw,  43  Ohio  St.  324. 
Walter,   89  Ala.  237;    ^j: /.  Hurn,  92        Pennsylvania,  —  Com.    v.    Bunn,   71 

Ala.   102 ;  Ex  p.  State  Bar  Assoc,  92  Pa.  St.  405;    Com.  v.  Thomas,  163  Pa. 

Ala.  113.  St.  446. 

Arizona,  —  Osborn  v,  Clark,   I  Ari-         Tennessee,  —  Williams  v,  Saunders,  5 

zona  397;  Matter  of  Woffenden,  i  Ari-  Coldw.  (Tenn.)  60;  Whitfield  v.  Greer, 

zona  237.  3  Baxt.  (Tenn.)  78. 

Arkansas.  —  Ex  p.  Conway,  4  Ark.         Texas,  —  Porter    v.    Klahn,    i    Tex. 

302;  Bosely  v.  Woodruff  County  Ct.,  28  App.  Civ.  Cas.,  §  528;  Ewing  v.  Cohen, 

Ark.  306.  63  Tex.  482. 

California,  —  People  v.  Bell,  4  Cal.         Utah,  —  Taylor    v.    County    Ct.,    2 

177;    Dunphy  v.  Belden,   57  Cal.  427;  Utah  405. 
Hamilton  t/.  Tutt.  65  Cal.  57.  Vermont,  —  State  v.  Meagher,  57  Vt 

Connecticut,  —  Seymour    v,    Ely,    37  398. 
Conn.  103;   Smith  v,  Moore,  38  Conn.         West  Virginia,  —  Summers    County 

105;  Taylor  v,  Gillette,  52  Conn.  216.  v.  Monroe  (bounty,  43  W.  Va.  207. 
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c.  To  Compel  Performance  OF  Specific  Acts  —  (i)  Minis- 
terial Acts.  —  When  a  writ  of  mandamus  issues  to  mere  mmisterial 
officers,  or  to  judicial  officers,  commanding  the  performance  of 
ministerial  acts  as  to  which  they  have  no  discretion,  the  writ  may 
direct  the  specific  thing  to  be  done  and  the  manner  of  doing  it.* 

(2)  Judicial  Acts,  —  Although  the  writ  of  mandamus  lies  to  a 
person  having  judicial  and  discretionary  powers  to  compel  the 
exercise  of  those  powers,  it  is  in  no  case  proper  to  command  him 
to  render  a  specified  judgment  or  to  perform  prescribed  acts  when 
such  judgment  or  acts  are  within  the  proper  scope  of  his  discretion. 
In  other  words,  the  writ  may  issue  to  compel  something  to  be 
done,  but  not  to  command  what  shall  be  done.* 

Wisconsin.  — ^XAVt    v,    Whittet,     61  (Ky.  1893)  22  S.  W.  Rep.  27;  Shine  v. 

Wis.  351.  Kentucky  Cent.  R.  Co.,  85  Ky.  177; 

United  States.  —  Ex  p,  Newman,  14  Cassidy  v.  Young,  92  Ky.  227. 

WaU.  (U.  S.)  152;    Life,  etc.,   Ins.  Co.  Louisiana.  —  State    v.    Esnault,     12 

V.  Wilson,  8  Pet.  (U.  S.)  291.  Martin  (La.)  488;  State  v.  Bermudez,  14 

1.  Younger  z'.  Santa  Cruz  County,  68  La.  478;  State  v.  Rightor,  32  La.  Ann. 

-CaL    241;     Sherwood    v.    Davis,    105  1305;  State  z/.  Judges,  34  La.  Ann.  11 14; 

Mich.    540;     Thomas    v.    Gartner,    97  State  v.  Judges,  34  La.  Ann.  1016;  State 

Mich.  608,  and  the  cases  cited  in  the  v.  King,  43  La.  Ann.  826. 

preceding  note.  Michigan,  —  People      v.     Judge,     i 

9.  Alabama,  —  Cuthbert  v,  Lewis,  6  Mich.  359. 

Ala.    262;    Lamar  v.   Commissioner's  Minnesota,  —  Brown  County  v.  Wi- 

Ct.,  21  Ala.  772;  Exp.  Henry,  24  Ala.  nona,  etc..  Land  Co.,  38  Minn.  397. 

638;  Ex  p.  Small,  25  Ala.  74;  Appling  Mississippi.  —  Board    of    Police     v. 

V.  Bailey,  44  Ala.  333;  Ex  p.  Bottoms,  Grant,  9  Smed.  &  M.  (Miss.)  77. 

46  Ala.  312;  Ex p,  Candee,  48  Ala.  386;  Missouri.  —  State  v,  Horner,  10  Mo. 

Davidson  v.  Washburn,  56  Ala.  596;  App.  307,  16  Mo.  App.   191;  State  v. 

Ex  p.   Schmidt,   62  Ala.   252;    Ex  p.  Field,   37   Mo.  App.  83;    Adamson  v. 

Shaudies,  66  Ala.  134;    State  v.  Will-  Lafayette    County    Ct.,    41    Mo.   221; 

iams,  69  Ala.  311;  Exp.  Redd,  73  Ala.  Trainer  v.  Porter,  45  Mo.  336;  State  v, 

548;    Mobile  Mut.  Ins.  Co.  v.  Cleve-  Wilson,  49  Mo.   146;    Miltenberger  v, 

land,    76    Ala.    321;     Ramagnano    v^  St.  Louis  County  Ct.,  50  Mo.  172;  State 

Crook,   85  Ala.  226;  Ex  p.  Hurn,  92  v.  Smith,  105  ^lo.  6;  State  v.  St.  Louis 

Ala.  102;    Ex  p.   Hays,   92  Ala.  120;  Ct.  of  App.  87  Mo.  374;    State  v.  St. 

Exp.  Jones,  94  Ala.  33.  Louis  School  Board,  131  Mo.  505. 

Ari%ona,  —  Osborn  v.  Clark,   I  Ari-  Nebraska.  —  State    v.   Churchill,    37 

zona  397.  Neb.  702. 

Arkansas.  —  Ex    p,    Williamson,    8  Nevada.  —  State  v.  Murphy,  19  Nev. 

Ark.  424;   Ex  p.   Hutt,   14  Ark.  368;  89. 

Ex  p.  Hays,  26  Ark.  510.  New  Jersey.  —  Roberts  v.  Holsworth, 

California.  —  People  v.  Bell,  4  Cal.  10  N.  J.  L.  57;  Jones  v.  Allen,  13  N.  J, 

177;    People  V.   Hubbard,  22  Cal.  34;  L.  97;  Benedict  v.  Howell,  39  N.  J.  L. 

People  ».  Sexton,  24  Cal.  78;  People  t/.  221;   Squier  v.  Gale,  6  N.  J.  L.   157; 

Pratt,  28  Cal.  166;  Lewis  t^.  Barclay,  35  ^ooney    v.    Edwards,    51     N.    J.     L. 

Cal.    213;     Younger    v.    Santa    Cruz  479. 

County,  68  Cal.  241 ;  Leach  v.  Pierce,  New  Mexico.  —  Territory  v.  Ortiz   i 

93  Cal.  614.  N.  Mex.  5. 

Colorado,  —  Union  Colony  v.  Elliott,  New  York,  —  People  v.  Wendell,  57 

5  Colo.  371;  People  v.  District  Ct.,  14  Hun  (N.   Y.)  362;    People    v.  Clinton 

Colo.  396.  County  Judge,  13  How.  Pr.  (N.  Y.  Su- 

Dakota.  —  Territory  V.  Nowlin,  3  Da-  preme  CTt.)  277;    People  v.  Murray,  23 

kota  349.  Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  71,  2 

Illinois.  —  People  v.  School  Trustees,  Misc.  Rep.  (N.  Y.)  152;  People  v.  Steele, 

\i  111.  App.  60;  People  V.  McCormick,  2  Barb.  (N.  Y.)  397;    People  e^.  Judges, 

•io6  111.  184.  20  Wend.  (N.  Y.)  658;  Ex  p.  Koon,  i 

Kentucky.  —  Rohmeiser  v.   Bannon,  Den.  (N.  Y.)  644. 
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Xandamiu  to  Conrti  MANDAMUS.  aad  Jvdldal  M< 

(3)  Ministerial  and  Judicial  Acts  Distinguished,  —  In  determin- 
ing what  will  constitute  a  control  of  the  discretion  of  the  respond- 
ent and  whether  a  writ  can  issue  commanding  the  performance  of 
specific  acts  rather  than  the  taking  of  action,  the  nature  of  the 
respondent's  duties,  that  is,  whether  they  are  ministerial  or 
judicial,  is  to  be  considered.  It  is  to  be  borne  in  mind  that 
judicial  officers  in  numerous  instances  are  vested  with  certain 
administrative  duties  which  do  not  properly  belong  to  them  as 
judicial  officers,  the  performance  of  which  duties  can  be 
controlled.* 

d.  Instead  of  Appeal  or  Error  —  {i\  In  General — xi&- 
damni  ]>om  Vot  Lie.  —  Mandamus  will  not  lie  *  wnen  there  is  a  remedy 

Ohio.  —  State  v.  Board  of  Police,  19  ises,  but  not  to  control  his  judgment 

Cine.  WItly.  L.  Bui.  (Ohio)  347.  and  discretion."    Cassidy  v.  Young,  9s 

Pennsylvania,  —  Com.    v.  Judges,    3  Ky.  227. 

Binn.  (Pa.)  273;    Com.  v.  McLaughlin,  IhitiM  of  Jmdgw.  —  '*  It  by  no  means 

120  Pa.  St.  518.  follows  that  a  duty  is  judicial  because 

Rhode   Island,  —  Weeden    v.     Rich-  it  is  to  be  performed  by  a  judge;  if  in 

mond,  9  R.  I.  128.  its  performance  he  does  not  exercise 

Tennessee,  —  Williams  v,  Saunders,  5  the  powers  that  appropriateI>   apper- 

Coldw.  (Tenn.)  60.  tain  to  his  judicial  ofSce  it  is  mtniste- 

Texas.  —  Milan  County  v.  Bell,  Dall.  rial,   and    not    judicial,   although    its 

(Tex.)  366.  performance  requires  the  exercise  of 

Vermont,  —  Woodstock  v.  Gallup,  28  his    judgment.**     Ex  p,    Candee,    48 

Vl.  587.  Ala.  399. 

United  States,  —  Ex  /.  Newman,  14  2.  Alabama,  —  Kemp  v.  Porter,  6 
Wall.  (U.  S.)  152;  Life,  etc.,  Ins.  Co.  Ala.  172;  State  v.  Judge,  15  Ala.  740; 
V,  Wilson,  8  Pet.  (U.  S.)  291;  In  re  Exp,  Putnam,  20  Ala.  592;  Exp,  Els- 
Morrison,  147  U.  S.  14;  In  re  Parsons,  ton,  25  Ala.  72;  Ex  p.  Banks,  28  Ala. 
150  U.  S.  150;  In  re  Rice,  155  U.  S.  28;  Withers  v.  State,  36  Ala.  252; 
396;  U.  S.  V,  Addison,  22  How.  (U.  S.)  Ex  p,  Henry.  24  Ala.  638;  Ex  p.  Gar- 
174;  Exp.  Russell,  13  Wall.  (U.  S.)  664.  land,  42  Ala.  559;    Appling  cf.  Bailey, 

1.  Dunbar  v.   Frazer,   78  Ala.  538;  44  Ala.  333;  ^x/.  Bottoms,  46  Ala.  312; 

Ramagnano  r.   Crook,   85    Ala.    226;  ^jr/.  Thompson,  52  Ala.  98;  Beebe  v. 

Taylor  v,  Kolb,  100  Ala.  603;    Jacobs  Robinson,  52  Ala.  66;  Ex  p.  Grant,  53 

ff.  San  Francisco,  100  Cal.  121;   Terri-  Ala.   16;    Davidson   v.   Washburn,   56 

tory  V,  Nowlin,  3  Dakota  349;  Wright  Ala.  596;  Ex  p.  Schmidt,  62  Ala.  252; 

V.  Baker,  94  Ky.  343;   State  v.  Strong,  Ex  p.  South,  etc.,  Alabama  R.  Co.,  65 

32  La.  Ann.  173;  Bell  v.  County  Ct.,6i  Ala.  599;  Ex  p,  Shaudies,  66  Ala.  134; 

Mo.   App.   173;    People  v.   Norton,   7  Kendall  v.  Lassiter,  68  Ala.  181;  State 

Barb.  (N.  Y.)477;  Raudenbusch's Peti-  v,  Williams,  69  Ala.  311;  Exp,  South- 

tion,   120  Pa.  St.  328;    Collarn's  Peti-  ern  Tel.  Co.,  73  Ala.  564;  Exp,  Redd, 

tion,  134  Pa.  St.  551.  73  Ala.  548;  Dunbar  v.  Frazer,  78  Ala, 

Kinisterlal  and  Jndidal  Acts  ^IMftin-  538;    Ex  p,   Gresham,    82    Ala.    359; 

gnishad. — A  ministerial  duty  w^ich  a  Ramagnano    v.   Crook,   85    Ala.   226: 

public  officer    may    be  compelled  b>b  Exp.  Hurn,  92  Ala.  102;  Exp,  Hayes, 

mandamus  to  perform  "  is  a  manda-  92  Ala.  120;  Ex  p.  Farquhar,  99  Ala. 

tory  duty  imposed  by  law,  or  which  375;    Garrison  v,  Webb,  107  Ala.  499; 

arises  necessarily  as  an  incident  to  the  Exp.  McKissack,  107  Ala.  493. 

office,  and  about  the   performance  of  Arizona, — Osbom  v,  Clark,  i  Ari- 

either  he  has  no  discretion,  though  he  zona  397. 

is  compelled  to  exercise  judgment  in  Arkansas.  —  Exp.  Cheatham,  6  Ark. 

the  performance  of  it.     But  if  judg-  437;    Ex  p.  Williamson,   8   Aric.  424; 

ment  and  discretion  are  to  be  exercised  Ex  p.  Hutt,  14  Ark.  368;  Exp,  Hays, 

as  to  how  the  duty  shall  be  performed,  26  Ark.    510;     Union    County  Ct.  v. 

then   such  duty  is  both  judicial  and  Robinson,    27    Ark.    116;     Winter   v, 

ministerial,  and  a  mandamus  lies  to  Simpson,  42  Ark.  410. 

compel  the  officer  to  act  in  the  prem-  California,  —  Peralta  v,    Adams,    a 
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by  appeal  or  writ  of  error;  that  is,  it  will  not  take  the  place  of  an 
appeal  or  writ  of  error,  and  is  not  the  proper  remedy  to  be 
resorted  to  to  compel  an  inferior  court  or  judicial  tribunal  to 

Cal.  594;  Fremont  v,  Merced  Min.  Co.,  Judges,  47  La.   Ann.    180.      But    see 

9  Cal.   18;    Early  v.  Manniz,  15  Cal.  State  v.  Judge,  35  La.  Ahn.  218. 
150;    People  V.   Hubbard,  22  Cal.  34;  '     Massachusetts,  —  Chase  v.  Blackstone 

People  V,  Sexton,  24  Cal.  78;  People  v.  Canal  Co.,  10  Pick.  (Mass.)  244. 

Sexton,  37  Cal.   532;  People  v.  Pratt,  Michigan.  —  People  z/.  Judge,  i  Mich. 

a8  Cal.  166;  People  v.  Moore,  20  Cal.  359;    People  v.  Wayne  Circuit  Judge, 

427;  Francisco  z'.  Manhattan  Ins.  Co.,  36  20  Mich.  220;  People  e^.  Allegany  Cir- 

Cal.  283;  Beguhl  z/.  Swan,  39  Cal.  411;  cuit  Judge,  29  Mich.  487;    People  r. 

Clark  V.  Minnis,  50  Cal.  509;  Donohue  Judge,  32  Mich.  190;    O'Brien  v.  Tall- 

V.  Superior  Ct.,  93  Cal.  252;  Matter  of  man,  36  Mich.  13;  People  v,  St.  Joseph 

Pearsons,  98  Cal.  603;  Strong  z;.  Grant,  Circuit  Judge,  39  Mich.  2;    People  v. 

99  Cal.  100;  Gutierrez  v.  Superior  Ct.,  Saginaw  Circuit  Judge,  39  Mich.  123; 

106  Cal.  171;    People  v,  Superior  Ct.,  Chicago,  etc.,  R.  Co.  v,  Genesee  Cir- 

114  Cal.  466;    Tibbetts  v,   Campbell,  cuit  Judge,  40  Mich.   168;   People  v. 

(Cal.  1891)  27  Pac.  Rep.  531.  Judge,  41  Mich.  5;  Olson  v.  Muskegon 

Colorado.  —  Union  Colony  v.  Elliott,  Circuit  Judge,    49  Mich.   85;     School 

5  Colo.  371;  People  v.  District  Ct.,  14  Dist.  No.  5  v.  Ingham  Circuit  Judge, 

Colo.  396;    People  v.  Judge,  18  Colo.  49  Mich.  432;    Lloyd  r.  Chambers,  56 

500;    People  V.  District  Ct.,  22  Colo.  Mich.  236;    Scott  v.  Speed,  58   Mich, 

280.  311 ;   Wiley   v.  Beach,   86  Mich.   381; 

Connecticut,  —  Ansonia    v.    Studley,  Chicago,   etc.,    R.   Co.  v.  Newton,  89 

67  Conn.  170.  Mich.  549;  McLaughlin  v^  Burroughs, 

Dakota.  —  Territory    v.    Nowlin,     3  90  Mich.  311;  Gibson  v.  Lane,  97  Mich. 

Dakota  349.  620;  John  Hancock  Mut.  L.  Ins.  Co.  v. 

Florida.  —  State  v.  King,  32  Fla.  416.  Durfee,  97  Mich.  613;  Thomas  v.  Gart- 

Georgia.  —  Barksdale  v.  Cobb,  16  Ga.  ner,  97  Mich.  608;    Pulling  v.  Durfee, 

13;  Central  R.  Co.  v.  Miller,  91  Ga.  83;  97   Mich.   605;    Moyler  v.    Haire,    97 

Conwell  V.  McWhorter,  93  Ga.  255.  Mich.  636;  Haney  z/.  Russell,  loi  Mich. 

Illinois,  —  Hemphill   v.  Collins,   117  392;  Sherwood  v.  Davis,  105  Mich.  540; 

111.  396;    People  V.   Anthony,  129  111.  Aldrich  z'.  Donovan,  (Mich.  1897)  69  N. 

218;    People  V.  Garnett,  130  111.  340;  W.  Rep.  1108;  St.  Clair  Tunnel  Co.  v. 

People  V.  Gary,  166  111.  143.  St.  Clair  Circuit  Judge,  (Mich.  1897)  72 

Kansas.  —  State, s?.  Norton,  20  Kan.  N.  W.  Rep.  249. 

506;  Stanley  v.  Monnet,  34  Kan.  708.  Missouri.  —  State  v.  Thayer,  10  Mo. 

Kentucky. — Warren  County  Ct,   v.  App.  540;  Dunklin  County  z^.  District 

Daniel,  2   Bibb  (Ky.)  573;    Louisville  County  Ct.,  23  Mo.  449;    Williams  v. 

%f.  Kean,  18  B.  Mon.  (Ky.)  9;   Shine  v.  Judge,  27  Mo.  225;  Trainer  v.  Porter, 

Kentucky  Cent.  R.  Co..  85   Ky.  177;  45  Mo.  336;    State  v.  Macon  County 

Rohmeiser  v.  Bannon,  (Ky.  189^  22  S.  Ct.,  68  Mo.  29;  State  v.  Platte  County 

177.  Rep.  27;    Com.  v.  Boone  County  Ct.,  83  Mo.  539;  State  v.  Lubke,  85  Mo. 

Ct.,  82  Ky.  632.  338;    State  v.   Megown,   89  Mo.    156; 

Louisiana.  —  State  r/.  Probate  Judge,  State  v.   Smith,  105   Mo.   6;   State  v. 

4.    Rob.  (La.)   42;    State  v.  Judge,   10  Judge,    i     Mo.    App.    543;     State    v. 

La.  Ann.  420;  State  v.  Bermudez,  14  La.  Horner,   16  Mo.   App.    191.     But  see 

478;    State  V.  Third  Dist.  Ct.,  16  La.  Hall  v.  County  Ct.,  27  Mo.  329. 

Ann.  185;  State  v.  Judge,  17  La.  Ann.  Nebrcuka.  —  McGee  v.  State.  32  Neb. 

3S2:   State   V.  Judge,  19  La.  Ann.  4;  149;  State  z/.  Cotton,  33  Neb.  560;  State 

Slate  V.   Parish  Judge,   31   La.    Ann.  v.   Churchill,    37    Neb.   702;    State  », 

794;  State  V.  Taylor,  32  La.  Ann.  977;  Holmes,  38  Neb.  355;    State  v.  Laflin, 

State    V.   Judges,    34  La.   Ann.    1016;  40  Neb.  441. 

State  V,  Judge.  36  La.  Ann.  394;  State  Nevada.  —  State  v.   Wright,  4  Nev. 

cr.  Rightor,  36  La.  Ann.  112;    State  t/.  119:  Mayberry  c/.  Bowker,  14  Nev.  336. 

Hudspeth,    38     La.    Ann.    97;     State  But    see    State    :-.    Murphy,   19  Nev. 

cr.  Voorhies,  43  La.  Ann.  553;  State  v.  89. 

King,  43  La.  Ann.  826;  State  v.  Judge,  New    Hampshire.  —  Farwell's    Peti- 

44  La.   Ann.    1085;    Board  of   Health  tion.  2  N.  H.  123. 

ST.  Nunez,  45   La.  Ann.  205;    State   t.  New  Jersey.  —  Matter  of  Blanchard, 

Judges,   47   La.    Ann.    1516;    State   v.  15  N.  J.  L.  478;    Wells  v.  Stackhouse, 
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reverse  a  decision  already  made;  and  the  writ  does  not  lie  to 
revise  judicial  action.*     The  relator  must  show  that  he  cannot 


17  N.  J.  L.  355;  Benedict  v,  Howell,  39  United  States.  —  Ex  p,   DeGroot,   6 

N.  J.  L.  221.  Wall.  (U.  S.)  497;   £x  p.  Whitney.  13 

New  York. — Jansen  v.  Davison,  2  Pet.  (U.  S.)  404;  Ex  p.  Bradstreet,  7 

Johns.  Cas.  (N.  Y.)  72;  People  v.  New  Pet.  (U.  S.)  634;  Ex  p.  Hoyi,  13  Pet. 

York  C.   PI.,   18   Wend.   (N.   Y.)   534;  (U.  S.)  279;    In  re  Bnrdett,  127  U.  S. 

Judges  r.  People,  18  Wend.  (N.  Y.)  79;  771;     Patent    Com'rs    v.   Whiteley,  4 

Exp.  Koon,  I  Den.  (N.  Y.)644;  Ex  p.  Wall.  (U.   S.)  522;    Ex  p.   Russell,  13 

Baily,  2  Cow.  (N.  Y.)  479;    People  v.  Wall.   (U.    S.)    664;    Ex  p.   Newman, 

Lott,  42  Hun  (N.  Y.)  408;   Matter  of  14  Wall.  (U.  S.)  152;  Ex  p.  Taylor.  14 

McBride,  72  Hun  (N.  Y.)  394;    People  How.   (U.  S.)  3;    In  re  Mudsill  MIn. 

V.  Onondaga  Gen.  Sess.,  2  Wend.  (N.  Co.,  31  U.  S.  App.  112;  Ex  p.  Flippin, 

Y.)  631;    People   V.   Superior  Ct.,    18  94  U.  S.  348;    ^x /.  Schwab,  98  U.S. 

Wend.  (N.    Y.)  575;    Ex  p.   Gordon,  240;  Exp.  Denver,  etc.,  R.  Co.,  loi  U. 

2Hill(N.  Y.)  363;  Ex  p.  Ostrander,  i  S.  711;   Ex  p.   Perry,  102  U.  S.   183; 

Den.  (N.  Y.)  679;   People  v.  Cayuga  Exp.  Des  Moines,  etc.,  R.  Co.,  103  U. 

C.  PL,  10  Wend.  (N.  Y.)633;  Peoples.  S.   794;   Exp.  Burtis,  103  U.  S.  238; 

Clinton  County  Judge,   13   How.   Pr.  J?x/.  Baltimore,  etc.,  R. Co.,  108  U.S. 

(N.   Y.   Supreme   Ct.)  277;    People  v.  566;   Ex  p.    Morgan,    114  U.   S.    174; 

Judges,  20  Wend.  (N.  Y.)  658;  Ex  p.  Ex  p.  Brown,  116  U.  S.   401;   Ex  p. 

Nelson,   I   Cow.  (N.    Y.)  417;    People  Parker,  120  U.  S.  737;  In  re  Burdett, 

V.  Murray,  23  Civ.  Pro.  Rep.  (N.   Y.  127  U.  S.  771;   Parker,  Petitioner.  131 

Super.    Ct.)  71,   2  Misc.  Rep.  (N.  Y.)  U.  S.  221;  In  re  Hawkins,  147  U.  S. 

152;  Gottchius  V.  McGoldrick,  24  Civ.  486;    In  re  Morrison,    147   U.    S.    14; 

Pro.  Rep.  (N.  Y.  Supreme  Ct.)  292,  i  American  Constr.  Co.  v.  Jacksonville, 

N.  Y.  Ann.  Cas.  401.  etc.,    R.   Co.,    148   U.   S.    372;    In    re 

North   Carolina.  —  Ex  p.   Biggs,   64  Humes,  149  U.  S.  192;  In  r^  Parsons, 

N.  Car.  202.  150  U.  S.  150;  In  re  Rice,  155  U.  S.  396; 

North  Dakota.  —  State  v.  Judge,  3  N.  In  re  Atlantic  City  R.  Co.,  164  U.  S. 

Dak.  43.  633;  Connecticut  Mut.  L.  Ins.  Co..  Pe- 

Ohio.  —  Shelby   v.  Hofifman,  7  Ohio  titioner,  131  U.  S.,  appendix  dxxx. 

St.  450.  England.  —  Reg.  v.  Old  Hall,  10  Ad. 

Oregon.  —  But  see  Douglas  County  &   El.  248,  37  £.  C.  L.   106;  Reg.  v. 

Road  Co.  V.  Douglas  County,  5  Oregon  Justices,  28  Eng.  L.  &  Eq.  160;  Reg.  v. 

373.  Justices,  2  Q.  B.  Di\i.  516. 

Pennsylvania.  —  Newlin    v.   Indiana  1.  BMSOn  of  Bole.  —  "  If  the  writ  of 

County,  23  W.N.  C.  (Pa.)  153;   Com.  mandamus  was  the  proper  remedy  in 

V.  Judges,  3  Binn.  (Pa.)  272;    Knarr*s  such  cases  we  might  have  one  of  the 

Petition,    127    Pa.   St.   554;    Com.    v.  parties  applying  to  the  Circuit  Court 

Thomas,  163    Pa.  St.  446;   Johnson's  for  the  writ  to  compel  the  vacation  of 

License,  165  Pa.  St.  315.  a  judgment,   while    the    other    party 

Rhode    Island.  —  Weeden     v.     Rich-  would  be  taking  steps  to  remove  the 

mond,  9  R.  I.  128.  cause  to  the  Circuit  upon  appeal  or  cer- 

Soutk   Carolina.  —  State  v.  Mitchell,  tiorari.     And  if  the  writ  should  issue, 

3  Brev.  (S.  Car.)  520.  and  the  judgment   be  vacated  and  a 

South  Dakota.  —  See  Huron  v.  Camp-  new  judgment  rendered  by  the  justice 

bell,  3  S.  Dak.  309.  in  obedience  thereto,   would   not  the 

Tennessee.  —  State   v.  Miller,    I   Lea  opposite  party  still  have  the  right  to 

(Tenn.)  596.  remove  the  judgment  so  rendered  to 

Texas.  —  Little   v.   Morris,   10  Tex.  the  Circuit  Court  for  trial  or  review? 

263;     State  V.   Morris.   86    Tex.    226;  So  that   we   would   have    the    Circuit 

International,  etc.,  R.  Co.  v.  Douglass,  Court  reviewing  the  judgment  of  a  jus- 

87  Tex.  297.  tice  rendered  in  obedience  to  its  own 

Virginia. — Ex  p.  Goolsby,  2  Gratt.  command.**     O'Brien   v.  Tallman,  36 

(Va.)  575;  Powell  V.  Tarry,  77  Va.  250.  Mich.  15. 

West    Virginia.  —  Miller  v.  County  Bnlas  of  Fraotioe  of  Lower  Court.  — 

Ct.,  34  W.  Va.  285.  Mandamus  will  not  lie  where  an  un- 

Wisconsin.  —  State    v.     Taylor,     19  successful  application  has  been  made 

Wis.  566;   State  1.  Washburn,  22  Wis.  to  a  lower  court  which  acted  in  coa- 

99.  formity  with  its  lawful  rules  of  practice 
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appeal,  to  make  out  a  right  to  a  mandamus.^ 

To  Compel  Boronal  of  I>eeiiien.  —  Mandamus  will  not  lie  to  compel 
an  inferior  court  to  reverse  its  own  decision.*  Appeal,  and  not 
mandamus,  has  been  held  to  be  the  proper  remedy  to  review  a 
judgment  on  a  plea  to  the  jurisdiction  of  the  court.' 

(2)  When  Appeal  or  Error  Inadequate.  —  In  several  cases  it 
has  been  held  that  when  the  remedy  by  appeal  or  writ  of  error  is 
not  adequate,  the  writ  of  mandamus  will  lie.* 

To  Oompel  Trial  or  Dediloii.  —  Mandamus,  and  not  appeal  or  writ  of 
error,  is  the  proper  remedy  to  compel  a  trial  or  decision.* 

in  a   matter  of  discretion.     Wells   v.  assess  damages  and  benefits  for  a  pro- 

Stackhouse,  17  N.  J.  L.  355.  posed  street  improvement,  where  he 

Ib  Chanoory  Case.  —  Mandamus  will  declined  to  do  so  upon  the  ground  that 

not  lie  to  obtain  a  decision  upon  the  the  return  of  the  officer  upon  the  origi< 

merits  in  a  chancery  case,  appeal  be-  nal  order  of  notice  to  interested  parties, 

ing  the   proper  remedy.    Sherwood  v.  upon  which  the  order  of  publication 

Davis,  105  Mich.  540.  was    made,    was   insufficient   to  give 

Corapoiition    by   Imolvent.  —  It    was  jurisdiction,  but  did  not  dismiss  the 

held  in  Hill  v,  McKim,  16S  Mass.  100,  proceeding  or    refuse    to  entertain  a 

that  the  relator  had  a  remedy  by  appeal  motion  to  amend  the  return,  or  to  issue 

or  petition  to  compel  the  hearing  of  an  an  alias  notice;  since  his  ruling,  if  erro- 

offer  for  a  composition  made  by  an  in-  neous,  could  be  corrected  on  appeal, 

solvent,  and  that  mandamus  would  not  State  v.  Field,  107  Mo.  445. 

lie.  2.  Davidson   v.  Washburn,   56  Ala. 

To  Probate  a  Will. —  Mandamus  will  597;  Ex  p,  Koon,  i  Den.  (N.  Y.)  644; 
not  lie  to  compel  the  County  Court  to  Ex  p,  Flippin,  94  U.  S.  348;  Ex p.  Den- 
probate  a  will,  where  that  court  has  ver,  etc.,  R.  Co.,  loi  U.  S.  711. 
heard  testimony  as  to  the  residence  of  8.  Ex  /.  Des  Moines,  etc.,  R.  Co., 
the  testator,  and  determined  that  it  had  103  U.  S.  794. 

no  jurisdiction,  the  remedy  being  by  4.  Ex  p.  State  Bar  Assoc,  92  Ala. 

appeal  to  the  Circuit  Court.     Preston  113;  Careaga  v.  Fernald,  66  Cal.  351. 

V,  Fidelity  Trust,  etc.,  Co.,  94  Ky.  298.  Settlemont  of  Statement  by  Eeferee.  — 

Ploato  Jurlidlotioii  Sostained. —  Man-  "It  is  plain  that  an  appeal  from  the 

damus  will  not  lie  to  compel  an  infe-  action  of  the  referee  refusing  to  settle 

nor  judge  to  proceed  to  the  trial  of  an  the  statement,  conceding  that  the  right 

appealable    case    which    he    has   dis-  of    appeal    existed,   would    not    have 

missed,  by  sustaining  a  plea  to  his  own  afforded  the    defendant  an  adequate 

jurisdiction.     The  remedy  is  by  appeal,  remedy,  for  if  on  such  appeal  the  order 

State  V,  Hudspeth,  38  La.  Ann.  97.  should  be  reversed,  it  would  not  secure 

1.  State  V.  Field.  107  Mo.  445 ;  State  the  aggrieved   party  the  right  errone- 

V,  Smith,  19  Wis.  531.  ously  denied  him,  namely,  the  settle- 

XefoMl  to  Make  Order  of  Bismissal.  —  ment  of  the  statement.  The  referee 
The  affidavit  for  a  mandamus  to  com-  might  still  refuse  to  settle  it,  and  de- 
pel  the  judge  of  a  court  to  proceed  fendant  at  last  be  compelled  to  resort 
with  the  trial  of  a  cause  is  not  suffi-  to  mandamus."  Careaga  v,  Fernald, 
cient  if  it  merely  shows  that  said  court  66  Cal.  351. 

has  jurisdiction  of  the  cause,  and  that  6.  Rhodes    v.   Craig,   21    Cal.    419; 

the  judge  refuses  to  proceed  with  the  Worth  v.  Hand,  30  Mich.   264;    Chi- 

trial  on  the  ground  of  alleged  want  of  cago,  etc.,  R.  Co.  v.  Wiswall,  23  Wall, 

jurisdiction;    it  must  also  show   that  (U.  S.)  507;   Harrington  v.  Holler,  11 1 

he  refuses  for  the  same  reason  to  make  U.  S.  796. 

any  order  in  the  cause,  as,  for  exam-  Validity  of  Kotloe  of  Trial.  —  The 
pie,  an  order  of  dismissal,  from  which  question  of  the  validity  of  a  notice  of 
the  relator  might  appeal.  State  v,  trial  will  not  be  reviewed  on  writ  of 
Smith.  19  Wis.  531.  error.  The  proper  remedy  is  by.  man- 
To  Ammb  Daatageo  for  Street  ImproYO-  damus.  Worth  v.  Hand,  30  Mich.  264. 
nent.  —  Mandamus  will  not  lie  to  com-  Kmnanding  of  Cause  BemoYodfrom  State 
pel  a  judge  to  proceed  with  a  cause  to  Court.  —  The  order  of  a  Circuit  Court 
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Bight  DoM  Hot  Neoetnrily  Exist.  —  The  right  to  a  writ  of  mandamus 
to  reverse  or  review  judicial  action  does  not  necessarily  exist 
because  of  the  fact  that  an  appeal  or  writ  of  error  will  not  lie.* 

2.  To  Hold  Court  and  Biitertain  Caiue  — a.  To  Hold  and  Pre- 
side OVER  Court  —  (i)  At  Time  Required  by  Law,  —  A  writ  of 
mandamus  will  lie  to  compel  the  holding  of  a  court  at  the  time 
reauired  by  law.* 

(2)  At  Place  Required  by  Law.  — A  writ  of  mandamus  lies  to 
compel  the  holding  of  a  court  at  the  place  required  by  law.' 

(3)  Competency  of  Judge,  —  In  order  to  determine  the  compe- 
tency of  a  judge,  mandamus  has  been  issued  to  compel  him  to 
hold  court.* 

remanding,  for  want  of  jurisdiction  to  to  a  judge  to  proceed  to' judgment  that 
hear,  a  cause  removed  from  a  state  he  has  failed  to  attend  on  divers  days^ 
court  into  it.  Is  not  a  final  judgment  in  set  for  the  trial,  it  must  appear  that 
that  sense  which  authorizes  a  writ  of  some  damage  or  inconvenience  re- 
error.  The  remedy  of  the  party  suited  from  the  failure,  and  that  it 
against  whose  will  a  suit  has  been  re-  was  wilful  and  without  excuse,  or  the 
manded  is  by  mandamus  to  compel  writ  will  be  denied.  Territory  9. 
action,  and  not  by  a  writ  of  error  to  Ortiz,  i  N.  Mex.  5. 
review  what  has  been  done.  Chicago,  To  Special  Judge.  —  Mandamus  will 
etc.,  R.  Co.  V,  Wis  wall,  23  Wall.  (U.  lie  to  compel  a  judge,  even  if  he  is  ap- 
S.)  507.  pointed  only  under  a  recusation  of  the 

1.  Scott  V.  Speed,  58  Mich.  311;  Peo-  judge  of  the  court,  to  order  a  special 

pie  V.  Judge,  i  Mich.  359;  Ex  p.  Os-  term,  and   to  try  a  case  without  nn- 

trander,  i  Den.  (N.  Y.)  679;    Elkins  v,  necessary  delay.     State  r.  Debailion, 

Athearn,   a   Den.   (N.    Y.)  191;   Exp,  36  La.  Ann.  828 

Newman,  14  Wall.  (U.  S.)  152;  Ex  /.  8.  Calaveras  County  v,  Brockway,  30 

Brown,  116  U.  S.  401.  Cal.  325;    State  v,  Shropshire,  4  Neb. 

Beotiver  for  Assigned  Estate. —  Man-  411.     But  see  Chapman  v.  People,  9 

damus  will  not  lie,  whether  an  appeal  Colo.  App.  268. 

does  or  does  not  lie,  to  review  an  order  At  Coimty-seat.  —  Proceeding  by  man- 

for  the  appointment  of  a  receiver  for  damns  is  the  proper  remedy  to  compel 

an  assigned  estate.     Scott  v.   Speed,  justices    to   hold    their    court    at   the 

58  Mich.  311.  county-seat.      Calaveras     County     v. 

To  Enable  Belator  to  Bring  Error.  —  In  Brockway,  30  Cal.  325. 

Elkins  V.  Athearn,  2  Den.  (N.  Y.)  191,  Jnitiooof  Peace.  —  Mandamus  will  lie 

H  was  held  that  where  it  was  well  set-  against  a  justice  of  the  peace  to  cotn- 

tled  that  the  Supreme  Court  had  no  pel  him  to  hold  his  office  m  the  precinct 

jurisdiction   to  award    mandamus,   it  lor  which  he   was  elected.     State    v. 

would  not  be  granted  on  the  suggestion  Shropshire,   4     Neb.    411.       But     see 

that  the  part^  applying  wished  to  bring  Chapman  v.  People,  9  Colo.  App.  268. 

error  to  Uie  Court  for  the  Correction  of  4.  Ex  p.  State  Bar  Assoc.,  02  Ala. 

Errors.  113.     But  see  State  v.  Van  Ness,  is 

Amonnt  Too  imall  for  AppoaL  —  When  Fla.  317. 

the  amount  in  controversy  in  a  case  Betermining  Oompeten^y.  —  When  an 

decided  in  a  Circuit  Court  is  too  small  application  is  made  to  a  circuit  judge 

to  be  taken  to  the  Supreme  Court  by  a  for  a  writ  of  mandamus  to  compel  the 

writ  of  error,  the  law  is  without  power  judge  of  probate  to  hear  and  determine 

to  compel  the  judge  of  a  Circuit  Court  a  certain  cause  which  he  has^  decided 

by  mandamus  to  reverse  his  own  judg-  himself  incompetent  to  try,  it  is  the 

ment.     In  re  Burdett,  127  U.  S.  771.  duty  of  the  circuit  judge  to  determine 

9.  Medlin  v,  Taylor,  loi  Ala.  239:  the  question  of  incompetency  upon  the 

Ex  p.  Hays,  26  Ark.  510;  Exp,  Trap-  facts  disclosed,  regardless  of  any  ad jn- 

nall,  6  Ark.  9.     But  see  Territory  v.  dication  made  thereon  bjr  the  judge 

Ortiz,  I  N.  Mex.  5.  whose  incompetency  is  at  issue;  and  a 

BailvroofJndfe  to  Attend.  — Where  it  like  duty  devolves  upon  the  Supreme 

is  alleged  as  a  ground  for  a  mandamus  Court  upon  appeal  from  the  mandamus 
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*.  To  Entertain  and  Try  Cause—  (i)  In  General.  — As  a 
general  rule  it  may  be  stated  that  mandamus  lies  to  compel  the 

trial  of  a  case  or  a  decision  on  a  matter  pending  before  a  court  or 
judicial  officer.^ 

proceedings.     Medlin   v,   Taylor,    loi  Cal.   247;    People   v.  Barnes,  66  Cal. 

Ala.  239.  594;    Acker  v.   Superior  Ct.,  68   Cal. 

When    lodg*   Has    Bwdgnad,  —  Man-  245;  Matter  of  Herteman,  73  Cal.  545; 

damns  does  not  lie  to  compel  a  judge  Tomkin  v.  Harris,  90  Cal.  201;  Matter 

to  proceed  with  a  case  after  he  has  re-  of  Pearsons,  98  Cal.  603 ;  Jacobs  v,  San 

signed,  when  he  has  a  right  so  to  re-  Francisco,  100  Cal.  121. 

sign.     State  v.  Brame,  29  La.  Ann.  816.  Colorado,  —  Union  Colony  v.  Elliott, 

To  OertlJ^  Diiqnalifloation.  —  A  writ  5  Colo.  371;  People  v.  District  Ct.,  14 

of  mandamus  has  been  refused  where  Colo.  396;  People  r.  Graham,  16  Colo. 

it  was  sought  to  compel  a  judge  to  cer-  347;  People  r.  Judge,  18  Colo.  500. 

tify  to  the  governor  his  disqualification  Connecticut,  —  Seymour    v,    Ely,    37 

to  try  a  cause.     Grigsby  v,  Bowles,  79  Conn.  103. 

Tex.  138.  Dakota,  —  Territory     v.    Nowlin,    3 

1.  Alabama,  — Ex  /.  Jones,    I   Ala.  Dakota  349;  Territory  v.  Judge,  5  Da- 

15;  Johnson  v.  Glasscock,  2  Ala.  519;  kota  275. 

Bridges  V.  Miller,  3  Ala.  746;  Cuthbert  Florida.  —  Towle   v.    State,    3    Fla. 

V,  Lewis,  6  Ala.  262;    Lamar  v.  Com-  202;    Ex  p,   Henderson,   6    Fla.   279; 

missioners'   Ct.,    21    Ala.    772;  Ex  p,  Henderson  v.  Brown,  6  Fla.  299;  State 

King,  27  Ala.  387;    Appling  v.  Bailey,  v.  Walker,  25  Fla.  561;  State  v.  Young, 

44  Ala.  333Y  Ex p,  Candee,  48  Ala.  386;  31  Fla.  594;  State  v.  King,  32  Fla.  416; 

Ex  p,  Dowe,  54  Ala.  258;  Davidson  v.  State  v.  Call,  36  Fla.  305. 

Washburn,      56     Ala.      596;      Ex    p.  Georgia,  —  Moody  v,  Fleming,  4  Ga. 

Schmidt,  62  Ala.  252;  ^jT /.  Shaudies,  115;     Manor    v,    McCall,   5   Ga.   522; 

66  Ala.  134;  Ex  p,  Sibert,  67  Ala.  349;  Forsyth  v.  Justices,  Dudley  (Ga.)  37. 

State  r.  Williams,  69  Ala.  311;  Ex  p,  Illinois,  —  People  v.  Pearson,  3  111. 

Reed,  73  Ala.  548;    Mobile  Mut.  Ins.  189;  People  v.  Scates,  4  111.  351;   Chi- 

Co.  V,  Cleveland,  76  Ala.  321;  Ex  p,  cago,  etc.,  R.  Co. ».  Wilson,  17  111.  123; 

Henderson,  84  Ala.  36;  Ramagnano  v.  People  v,  Garnett,  130  111.  340. 

Crook,  85  Ala.   226;    Exp,  Walter,  89  Kansas,  —  State  v,   Webb,   34   Kan, 

Ala.  237;    Ex  p.  State  Bar  Assoc,  92  710. 

Ala.   113;   Ex  p,   Hayes,  92  Ala.   120;  Kentucky,  —  Com.  v,  Boone  County 

Exp,  H urn,  02  Ala.  102;  ^jr/.  Jones,  Ct.,  82   Ky.  632;    Shine  v,   Kentucky 

94  Ala.  33;  Knight  V.  Farrell.  113  Ala.  Cent.  R.  Co.,  85  Ky.  177;   Cassidy  v, 

258;  £jr/.  Jones,  94  Ala.  33;  Etheridge  Young,  92  Ky.  227;  Sanders  v.  Nelson 

V,  Hall,  7  Port.  (Ala.)  47;    Medlin  v.  Circuit  Ct.,  Hard.  (Ky.)  19. 

Taylor,  loi  Ala.  239;  Taylor  v,  Kolb,  Louisiana, — State  v.  Bermudez,  14 

100  Ala.  603.  La.  478;    State  v,  fudge*  15  La.  Ann. 

Ariaona.  —  Osborn  v.   Clark,  I   An-  164;   State  v.  Judge,  20  La.  Ann.  580; 

zona  397;  Matter  of  Wofifenden,  z  Ari-  State  v.  Judge,  20  La.  Ann.  521;  State 

zona  237.  V,    Judge,    25    La.    Ann.    149;    State 

Arkansas. — Gunn      v,      Pulaski  v.  fudge,   25   La.  Ann.  227;   State  v. 

County,  3  Ark.  427;   Ex  p,  Taylor,  5  Judge,    30    La.    Ann.    155;     State    v. 

Ark.   49;  Ex  p,   Trapnall,   6  Ark.   9;  Judge,     32     La.     Ann.     296;      State 

Brem  v,  Arkansas  County  Ct.,  9  Ark.  v.  Judges,  32  La.  Ann.  774;    State  v, 

340;    Ex  p,  Hutt,  14  Ark.  368;  Ex  p.  Mayo,   33    La.   Ann.    1070;    Sute    v. 

Hays,  a6  Ark.  511 ;  McCreary  v,  Rog-  Judges,    33     La.    Ann.     180;      State 

ers,  35  Ark.  298.  v.  Judge,  34  La.  Ann.  1177;    State  v, 

Cak/orma.  —  Purcell  v,  McKune,  14  Judges,  34  IJa.  Ann.  1114;  State  v,  De- 

Cal.  230;   Scott's  Esute,  15  Cal.  220;  baillon,   36    La.    Ann.    828;    State   v. 

Matter  of  Spring  Valley  Water  Works,  Judges,   37    La.    Ann.    109;    State  v, 

17  Cal.  132;    Rhodes  v,  Craig,  21  Cal.  Lazarus,     37    La.    Ann.    610;     State 

419;   People  V,  Hubbard,  22  Cal.  34;  v.  Young,  38   La.  Ann.  923;    State  v. 

People  V,  Sexton,  24  Cal.  78;  Lewis  v.  Judge,  38  La.  Ann.  499;  State  v.  Ellis, 

Barclay,  35  Cal.  213;  Beguhl  v.  Swan,  41  La.  Ann.  41;  State  v.  Judges,  41  La. 

39  Cal.  411;   People  v,  Ue  La  Guerra,  Ann.  319;  State  z.  Judges,  42  La.  Ann. 

43  Cal.  295;  Avery  v,  Superior  Ct.,  57  1087;   Citizens'  Bank  v,  Webre,  44  La. 
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Xandamni  OomparMl  with  Prooedendo.  —  The  writ  of  mandamus,  which 
may  be  directed  to  a  subordinate  judicial  tribunal  to  compel  the 

•performance  of  a  duty  enjoined  by  law,  is  like  the  writ  of  pro- 
cedendo ad  judicium  at  common  law,  which  issued  out  of  the  Court 

of  Chancery,  commanding  in  the  name  of  the  sovereign  the  judges 

Ann.   io8i:     State  v.   Judges,   48   La.  Laird   v.  Abrahams,   15    N.  J.  L.  22; 

Ann.  673;  State  v.  Theard,48  La.  Ann.  Benedict  v,  Howell,  39  N.  J.  L.  221, 

926;    State  V.  Judge,  4  Rob.  (La.)  227;  New  Mexico,  —  Territory  v.  Ortiz,  i 

State  V.  Judge,  4  Rob.  (La.)  48:  State  N.  Mex.  5. 

V,  Probate  Judge,  6  Rob.  (La.)  272.  New  York.  —  Hayes  v.  Consolidated 

Michigan,  —  People  z^.  Judge,  I  Mich.  Gas   Co.,    143   N.   Y.   641;    People   v. 

359;  People  V,  State  Prison  Inspectors,  Judges,  20  Wend,  (N.  Y.)  658;  People 

etc.,  4  Mich.  189;  People  v.  Wayne  Cir-  v,  Meakim,  56  Hun  (N.  Y.)  626;  People 

cult  Judge,    14  Mich.    33;    People    v.  v.   Judges,    i    How.    Pr.   TN.  Y.)  114; 

Branch  Circuit  Judge,  26  Mich.   370;  People  v,   Clinton  County  Judge,  13 

People    V,    Barry    Circuit    Judge,    27  How.    Pr.   (N.    Y.   Supreme   Ci.)  277; 

Mich.    170;     Warner    v,    Randall,    37  People  v.  Steele,  2  Barb.  (N.  Y.)  397; 

Mich.  473;   Atty.-Gen.  v.   Police  Jus-  People  v.   Murray,  23  Civ.   Pro.  Rep. 

tice,  40  Mich.  631;  Lloyd  v.  Chambers,  (N.  Y.  Super.  Ct.)  71. 

56  Mich.  236;  People  V.  Swift,  59  Mich,  Ohio,  —  Matter  of    Turner.   5    Ohio 

529;     Brown     v,    Kalamazoo     Circuit  542. 

Judge,   75   Mich.  274;    Burt  r.  Wayne  Pennsylvania, — Com.    v,   McLaugh- 

Circuit  Judges,  90  Mich.  520;  Kelly  v,  lin,  120  Pa.  St.  518;  Johnson's  Liceose, 

Gartner,  90  Mich.  265;  Coot  v.  Willett,  165  Pa.  St.  315;  Com.  v.  Bunn,  71  Pa. 

93  Mich.  304;    Backus  v.  Carleton,  97  St.  405;  Newlin's  Petition,  123  Pa.  St. 

Mich.    624;     Adams     v,    Hosmer,    98  541;  Knarr's  Petition,  127  Pa.  St.  554; 

Mich.  52.  Com.  v.  Judges,  3  Binn.  (Pa.)  273. 

Minnesota.  —  Brown  County  v,   Wi-  Rhode     Island,  —  Weeden     v.    Rich- 

nona,  etc.,  Land  Co.,  38  Minn.  397.  mond,  9  R.  L  128. 

Mississitpi,  —  Board     of     Police     v,  Tennessee.  —  Williams   v.    Saunders, 

Grant,  9  Smed.  &  M.  (Miss.)  77.  5  Coldw.  (Tenn.)  60. 

Missouri,  — Ex  p.  Cox,  10  Mo.  742;  Texas,  —  Arberry  v.  Beavers,  6  Tex. 

Castello  V.   St.   Louis  Circuit  Ct.,   28  457;  Lloyd  v.  Brinck,  35  Tex.  i;  £w- 

Mo.     259;    Austen    v.    Probate,    etc.,  ing  v,  Cohen,  63  Tex.  482;  Kleiber  v, 

Ct.,    35    Mo.    198;    Adamson    v.    La-  McManus,  66  Tex.  48;  Milam  County 

fayette     County    Ct.,     41     Mo.     221;  v.   Bell,  Dall.  (Tex.)  366;    Schulue  v. 

Trainer  v.  Porter,  45  Mo.  336;  State  v,  McLeary,  73  Tex.  92;  Schuntz  v.  Mor- 

Wilson,   49  Mo.    146;    Miltenbcrger  v,  ris,  13  Tex.  Civ.  App.  580. 

St.  Louis  County  Ct.,  50  Mo.  172;  State  Utah.  —  People  v.   Van    Tassel,  13 

V.   Cape   Girardeau   Ct.,    73    Mo.  560;  Utah  9. 

State  V.  Laughlin,  75  Mo.  358 ;  State  v.  Vermont.  —  Woodstock  v.  Gallup,  28 

St.    Louis  Ct.   of  App.,   87   Mo.   374;  Vt.  587. 

State  V.  O' Bryan,  102  Mo.  254;  State  v.  Virginia.  —  Cowan  v.  Doddridge,  22 

Smith,  105  Mo.  6;  State  r.  Stratton,  no  Gratt.  (Va.)  458;    Cowan  v.  Fulton,  23 

Mo.   426;    State   v.   St.    Louis    School  Gratt.   (Va.)   579;  Kent  v.    Dickinson, 

Board,  131   Mo.  505;    State  v.  Horner,  25  Gratt.  (Va.)  817;  Ex  p.  Richardson, 

10  Mo.  App.  307;    State  v.  Horner,  16  3  Leigh  (Va.)  343. 

Mo.  App.  191 ;  State  v.  Clayton,  34  Mo.  Washington.  —  State     v.    Hunter.   3 

App.  563;    State  V.  Field,  37  Mo.  App.  Wash.   92;     State    v,    Lichtenberg,   4 

83.  Wash.    553;    State   v.   Superior  Ct..  7 

Montana,  —  State  v.  Eddy,  10  Mont.  Wash.  223 ;    State  v.  Parker,  12  Wash. 

311.  685;    Sute  V.  Superior  Ct.,  14  Wash. 

Nevada. — Cavanaugh     v.     Wright,  686;  State  v.  McClinton,  17  Wash.  45. 

2  Nev.  166:    State  v.  Wright,  4  Nev.  West   Virginia. -—Vlhite  v.  Holt,  20 

119;  Floral  Springs  Water  Co.  f.  Rives,  W.  Va.  792;    Miller  v.  County  Ct.,  34 

14  Nev.  431.  W.  Va.  285;  Wheeling  Bridge,  etc.,  R. 

New  Jersey,  —  Squier  v.  Gale,  6  N.  J.  Co.  v.  ?aull,  39  W.  Va.  142. 

L.  157;  Roberts  v.  Holsworth,  10  N.  J.  Wisconsin.  —  State  v.  Smith,  14  Wis. 

L.  57;    Jones  v.  Allen,  13  N.  J.  L.  97;  564. 

Stryker  v.  Skiilman,  14  N.J.   L.  189;  United  States, — Ex  p.  Loring,  94  U. 
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who  failed  to  give  judgment  in  any  suit  before  them,  when  it  was 
their  duty  to  do  so,  to  proceed  to  judgment.  But  the  command 
is  not  to  give  any  particular  judgment,  for  that,  if  erroneous, 
could  be  set  aside  in  the  course  of  appeal,  or  by  a  writ  of  error  or 
false  judgment.* 

(2)  Under  What  Circumstances  and  in  What  Proceedings — Beftual 
10  Bntartein  Jiirisdietion.  —  When  by  reason  of  an  erroneous  decision 
on  a  preliminary  matter  of  practice  the  lower  court  refuses  to 
entertain  jurisdiction,  or  when  the  cause  is  wrongfully  dismissed 
because  in  the  opinion  of  the  court  it  had  no  jurisdiction,  man- 
damus will  lie.* 

S.  418;  Ex  p.  Schollenberger,  96  U.  S.  proceed.     State  v.  Judge,  4  Rob.  (La.) 

369;  Ex  p,  Norton,  108  U.  S.  237;  Vir-  227. 

ginia  v.  Rives,  too  U.  S.  313;  Ex  p,  Statute  Held  Vnoonstitntioiial. —  Where 

Hoard,  X05   U.  S.  578;    Harrington  v,  a  judge  to  whose  court  a  cause  is  sent. 

Holler.  Ill  U.  S.  796;  Ex  p.  Morgan,  being  of  the  opinion  that  the  statute 

114  U.  S.  174;  Ex  p.  Brown,  116  U.  S.  on  which  the  action  is  founded  is  un- 

401;    Exp.   Parker,    120    U.   S.   737;  constitutional,  refuses  to  l^ear  the  case 

Parker,  Petitioner,  131  U.S.  221;  In  r^  and   directs   it  to  be  struck  from  the 

Hohor«t,  150  U.  S.  653;  In  re  Mudsill  docket,  this  is  not  a  judgment  in  the 

Min.  Co.,  31  U.  S.   App.    112;    In  re  cause  which  will  prevent  the  issue  of 

Pike,  33  U.  S.  App.  673:  In  re  Iron  a  mandamus  to  compel  such  judge  to 

County,  37  U.  S.  App.  622;  Ex  p.  Rus-  hear  the  case.     Cowan   v,  Fulton,  23 

sell,  13  Wall.  (U.  S.)  664;  Ex  p.  New-  Gratt.  (Va.)  579. 

man,    14    Wall.    (U.    S.)    152;    Ex  p.  1.  People  v.  Sexton,  24  Cal.  84,/^ 

Roberts,   15  Wall.  (U.  S.)  384;  Ex  p.  Currey,  J.,  citing  i  Black.  Com.  109. 

United   States,    16  Wall.  (U.   S.)  699;  2,  Aiabama, — ^x/.  State  Bar  Assoc., 

Knickerbocker  Ins.  Co.  v,  Comstock,  92  Ala.  113. 

16  Wall.  (U.  S.)  258;  Ex  p.  Sawyer,  21  Louisiana.  —  State  v.  Judges,  33  La. 

Wall.  (U.  S.)  235:  Chicago,  etc.,  R.  Co.  Ann.  180;  State  v.  Judges,  48  l^a.  Ann. 

V.  Wiswall,  23  Wall.  (U.  S.)  507;  Exp,  673. 

Many,  14  How.  (U.  S.)  24;  Life,  etc.,  Missouri,  —  State    v,    Laughlin,    75 

Ins.  Co.  V.  Adams,  8  Pet.  (U.  S.)  306;  Mo.  358. 

Life,  ctc.>  Ins.  Co.  v.  Wilson,  8  Pet.  Nevada.  —  Floral  Springs  Water  Co. 

(U.  S.)  291;  Ex  p.  Bradstreet,  8    Pet.  v.  Rives,  14  Nev.  431. 

(U.  S.)  588;  U.  S.  V.  Addison,  22  How.  New   York.  —  People  v.  Murray,  23 

(U.   S.)   174;   Finn   v.   Hoyt,   52    Fed.  Civ.   Pro.  Rep,  (N.  Y.  Super.  Ct.)  71.  » 

Rep.  83.  Misc.  Rep.  (N.  Y.)  152. 

England.  —  Rex  v.  Justices,  4  Ad.  &  Washington.  —  State    v.    Hunter,    3 

El.  695,  31  E.  C.  L.  169;    Reg.  v.  Jus-  Wash.  92. 

tkes,  3  Q.   B.  810,  43  E.   C.   L.  985;  United    States. — Ex  p,   Russell,    13 

Rex  V.  Drake,  6  M.  &  S.  121;  Rex  v.  Wall.  (U.  S.)  664;   Parker,  Petitioner, 

Tod,  I  Stra.  531;  Rex  v.  Rawlinson,  6  131  U.  S.  221;  In  re  Mudsill  Min.  Co., 

B.  &  C,  23,  13  E.  C.  L.  99;  Reg,  31  U.  S.  App.  112;  In  re  Iron  County, 
V.   Paget,  8  Q.  B.    Div.    151;  Reg.   v.  37  U.  S.  App.  622. 

Handsley,  8  Q.  B.  Div.  383;    Reg.  v.  Amount  Wifhin  JnrUdiotloii.  —  In  the 

Blanshard,   13  Q.  B.  318,  66  E.  C.  L.  exercise  of  supervisory  jurisdiction  in 

318;  Rex  V,  Justices,  i  B.  &  Aid.  646;  the  Supreme  Court  mandamus  will  lie 

Reg.  V.  Brown,  7  £1.  &  Bl.  757,  90  E.  to  compel  the  Circuit  Court  of  Appeals 

C.  L.  757;  Rex  V.  Justices,  5  B.  &  Ad.  to  take  jurisdiction  of  a  cause  when 
667,  27  E.  C.  L.  151;  Reg.  V.  Justices,  the  amount  involved  does  not  exceed 
(1895)  I  Q.  B.  616.  the    upper    limit  of    its    jurisdiction. 

Otjeotion  to  Partief.  —  Where  an  infe-  State  v.  Judges,  48  La.  Ann.  673. 

rior  judge   refuses  to  try  a  cause  at  Special  Judge  Appointed.  —  Where  the 

issue    between    the    parties,    on    the  presiding    judge    of  a  court,   having 

ground  that  others  unknown  may  be  ruled  on  the  pleadings  in  a  pending 

interested  and  should  be  made  parties,  cause,  sustains  an  objection  to  his  own 

a  mandamus  will  lie  to  compel  him  to  competency  and   refuses  to    proceed, 
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Whan  CofBrt  Hm  Vo  JvrltdktioiL  —  A  mandamus  to  compel  a  court  to 
try  a  case,  or  to  entertain  jurisdiction,  will  not  be  issued  where 
the  respondent  has  no  jurisdiction  in  the  matter.' 

Whn  the  Cmirt'f  XofnMd  Ii  Proper.  —  When  a  court  or  judge  properly 
refuses  to  proceed  to  the  trial  of  a  cause,  or  the  determination  of 
a  matter  pending,  mandamus  will  not  lie  to  compel  the  desired 

action  to  be  taken,'  as  when  a  stay  of  proceedings  has  been 
granted   in  a  proper  case,'  when   the   decision   on  which  the 

and  a  special  judge  is  thereupon  aj:^  Rhodes  v,  Spencer,  68  Cai.  199;  Ton- 
pointed    by  the    clerk,    the    Supreme  kin  v,  Harris,  90  Cal.  201. 
Court  will  award  a  mandamus  requir-  Florida,  —  State  v.  Baker,  19  Fla.  19. 
ing  the  j  udge  to  proceed  with  the  trial  Kentucky,  —  Byram  v.  HoUidaj,  84 
of  the  case,  if  the  objection  to  his  com-  Ky.  18. 

petency  is  in  fact  unfounded.     Exp,  Louisiana,  —  State  v.  Judges,  33  La. 

State  Bar  Assoc.,  92  Ala.  Z13.  Ann.    1351;    State  v.  Earhart,  35  La. 

Ciatra. —  People  v,  Garnett,  130  111.  Ann.  603;  State  t/.  Judges,  41  La.  Ann. 

340,    State  V,  Van  Ness,  15  Fla.  317;  1012;  State  v.  Judges,  42  La.  Ann.  1080; 

Matter  of  McBride,  72  Hun(N.  Y.)  394.  State  v.  King,  42  La.  Ann.  77;  State  v. 

Act  Allowing  Appeal  Held  UnconstitU'  Judges,  45  La.  Ann.  1319. 

HonaL  —  An  appellate  court  dismissed  Michigan,  —  People  v.  Wayne  Qrcnit 

an  appeal  from  an  order  of  the  trial  Judge,  22  Mich.  408. 

court  overruling  a  motion  to  dissolve  Nevada,  —  State  v.   Rising,    10  Nev. 

an  injunction,  on  the  ground  that  the  97. 

act  allowing  such  appeal  was  uncon-  New  Jersey,  —  Ferris  v.  Munn,  22  N. 

stitutional  and  void.     It  was  held  that  J.  L.  161. 

mandamus  would  not  lie  to  compel  the  New  Mexico,  —  Territory  v,   Ortiz,  x 

judge  of  the  appellate   court  to  vacate  N.  Mex.  5.    > 

the  order  of  dismissal,  however  errone-  New  York,  —  Anonymous,  9  Wend. 

0U8  it  might  be,  and  to  proceed  with  (N.   Y.)   503;    People  v,   McAdam,  28 

the  case,  although  the  relator  might  Hun  (N.  Y.)  284,  i  N.  Y.  City  Ct.  172. 

have  no  other  remedy  for  the  review  of  Vermont,  —  Foster  v,  Redfield,  50  Vt. 

the  judgment  of  the  appellate  court.  285. 

People  V,  Garnett,  130  111.  340.  Wisconsin,  —  State  v.  Smith,  14  Wis. 

1.  People  V,  Wayne  Circuit  Judge,  22  564. 

Mich.   408;    Ware    v.    Branch   Circuit  United  States, — ^x/.  State  Ins.  €•., 

Judge,  75  Mich.  488;    State  i/.  Rising,  18  Wall.  (U.  S.)  417. 

10  Nev.  97;   Exp,  Newman,  14  Wall.  England,  —  Rex  v.  Justices,  7  D.  It 

<U.  S.)  152.  R.  334;  Rexv.  Justices,  i  D.  &  R.  325, 

To  Hear    MisdAmeaaor.  —  Mandamus  16  E.  C.  L.  41;  Exp,  Becke,  3  B.  &  AJL. 

will  not  lie  to  compel  a  judge  to  take  704,  23  E.  C.  L.  167. 

j  urisdiction  and  hear  as  a  misdemeanor  iLi&daTit  of  Ps^ndke  of  Jiidg*. — ^Wkere 

a    case    which   is  not  made  a  misde-  asuic  was  pending  in  the  Circuit  Coart, 

meanor  by  statute.     Ware  v.   Branch  the  defendant  filed  an  affidavit  as  to 

Circuit  Judge,  75  Mich.  488.  prejudice  of  the  judge  under  scctios 

Malioions  Injury  to  Boal  Sstato.  —  A  760  of  the  amended  Code  of  Arkansas, 
writ  of  mandate  will  not  be  issued  to  and  the  circuit  judge  refused  to  pro- 
compel  a  District  Court  judge  to  try  an  ceed  further  with  the  trial  of  the  case, 
action  for  malicious  injury  to  real  It  was  held  that  the  filing  of  the  affidavit 
estate,  transferred  from  a  justice's  disqualified  the  judge,  and  that  the 
court,  because  the  District  Court  has  no  clerk  of  the  Circuit  Court  should  have 
jurisdiction  of  the  offense.  State  v,  made  an  order  changing  the  venue: 
Rising,  10  Nev.  97.  and  therefore  a  mandamus  to  compel 

S.  Alabama,  —  Ex  p,  Rhear,  77  Ala.  the  judge  to  try  the  case  was  refused. 

02;  Ex  p,  Montgomery,  (Ala.  1893)  14  Cook  v,  Baxter,  27  Ark.  480.     See  also 

So.  Rep.  365.  Byram  v.  HoUiday.  84  Ky.  18. 

Arkansas,  —  Cook  v.  Baxter,  27  Ark.  S.  Stay  of  Proeosdlagi  Qraalod.  —  The 

480.  trial  court  has  authority  to  stay  pio^ 

California,  —  Purcell  v.  McKune,  14  ceedings  in  an  action  until  the  party  in 

Cal.  230;  People  v.  Sexton,  24  Cal.  79;  whose  favor  a  verdict  has  beien 
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action  is  founded  is  vacated,^  or  when  the  respondent  is  occupied 
with  duties  which  take  precedence  over  the  relator's  case.* 

Imiro!p«r  BaUy.  —  Mandamus  will  issue  to  compel  a  decision  when 
the  respondent  has  improperly  delayed  action.' 

ABBtkor  Bamedy.  —  Mandamus  has  been  issued  to  compel  a  decision 
even  in  cases  in  which  the  relator  had  another  remedy.* 

Aftir  Exwrciaa  of  Siierotion  and  Slipoiitioii  of  Gauo.  —  A  writ  of  man- 
damus will  not  lie  to  compel  a  court  or  judge  to  take  jurisdiction 
and  proceed  with  the  trial  of  a  cause,  when  the  court's  discretion 
has  already  been  exercised  or  the  matter  has  been  terminated  or 
disposed  of,  and  is  not  therefore  pending  before  such  court  or 
judge,"   as  where    the   case    has    been   transferred   to   another 

dered  pays  the  fees  of  the  jury  and  the  Co.,   36  Cai.   283;   Davis  v.  Wallace, 
lepoiter,  and  therefore  a  mandamus  to  (Cal.  1895)  38  Pac.  Rep.  1107;  Rose  v. 
compel   the  court  to  proceed  to  trial  Superior  Court,  65  Cal.  570;  People  v. 
without  such  payment  will  be  refused.  Weston,  28  Cal.  639;  Spencer  v,  Law- 
Rhodes  V.  Spencer,  68  Cal.  199.  ler,  79  Cal.  215. 
1.  Foster  w.  Redfield,  50-  Vt.  285.  Kentucky, -^^x^^Xjovl  v.  Fidelity  Trust, 
9.  IhitiM    Taking    ProcodoBoo.  —  The  etc.,  Co.,  94  Ky.  295 ;  Romiser  v,  Toney, 
Supreme  Court  will  not  compel  a  jus-  (Ky.  1894)  26  S.  W.  Rep.  721. 
tice  of  the  Marine  Court  to  entertain  Louisiana.  —  State  v.  Judge,  45  La. 
jurisdiction  of  summary  proceedings  to  Ann.   1316;    State  z/.  Probate  Judge,  5 
dispossess  tenants,   if  prior  statutory  Rob.  (La.)  161 ;  State  v,  Morgan,  12  La. 
duties     reauire    time    and    attention.  118;  State  v.  Judge,  15  La.  521;  State 
People  V,  McAdam,  28  Hun  (N.  Y.)  284,  v.  Judge,  32  La.  Ann.  542. 
I  N.  Y.  City  Ct.  172.  Michigan.  —  Fishel  v.  Ramsdeil,  97 

3.  State  V.   Probate  Judge,   6   Rob.  Mich.  609. 

(La.)  272 ;  State  v.  Lazarus,  37  La.  Ann.  Minnesota, — State  v,  Secrest,  33  Minn. 

610.  381. 

Htb  Xonths'  Delay.  —  The  failure  of  Nebraska.  —  State  v.  Livsey,  27  Neb. 

a  district  judge  to  decide  a  cause  with-  55. 

in      five     months     after    submission  Nevcuia.  —  State  v.   Wright,  4  Nev. 

amounts  to  a  denial  of  justice,  and  119;    Nevada  Cent.  R.  Co.  v.  Lander 

mandamus  will  issue  to  compel  a  de-  County,  21  Nev.  409. 

cision.    State  v.  Lazarus,  37  La.  Ann.  New    Hampshire,  —  Farwell's    Peti- 

610.  tion,  2  N.  H.  123. 

TwalTa  Monfhi'  Delay.  —  Mandamus  New  York.  —  Anonymous,  9  Wend, 

may  issue  to  compel  a  court  of  probate  (N.  Y.)  503. 

to  pronounce  judgment  in  a  case  which  Tennessee,  —  State  v.   Miller,    i   Lea 

had  been  submitted  for  decision  more  (Tenn.)  596. 

than  twelve  months  previously.     State  United  States, — Exp,  Many,  14  How. 

V,  Probate  Judge,  6  Rob.  (La.)  272.  (U.  S.)  24. 

4.  Exp,  Trapnall,  6  Ark.  9;  State  v,  England,  —  Reg.  v.  Justices,  3  Q.  B. 
Young.  31  Fla.  594.  810,  43  E.  C.  L.  985;  Reg.  v.  Justices, 

P«iiil^    for   Vonpecformaiioe.  —  Man-  2  Q.  B.  Div.  516. 

damus  lies  to  an  inferior  court  to  com-  Appeal  TakmL  —  Where  an  order  has 

pel  the  performance  of  a  duty,  though  been    properly    appealed    from    man« 

a  penalty  is  affixed  by  law  for  the  non-  damus  will  not  lie  to  compel  the  court 

performance  thereof,    ^j:/.  Trapnall,  to  proceed  notwithstanding  the  appeal. 

6  Ark.  Q.  Davis  v.  Wallace,  (Cal.  1895)  38  Pac. 

Agpeal.  —  The  fact  that  the  question  Rep.  1107. 
of  jurisdiction  may  be  raised  on  appeal  Suhmiiiiottto  Jury. — In  State  v.  Judge, 
from  the  judgment  of  a  court  on  the  32  La.  Ann.  542,  mandamus  was  re- 
merits  does  not  preclude  the  remedy  fused  to  compel  a  district  judge  to  pass 
by  mandamus  to  compel  the  court  to  alone  on  a  case  which  he  had  refused  so 
proceed.    State  v.  Young,  31  Fla.  594.  to  try,  and  which  he  had  at  the  instance 

5.  CaUfamia,  —  People  v.  Sexton,  24  of  the  defendant  ordered  to  be  submit- 
C&L  78;  Francisco  v,  Manhattan  Ins.  ted  to  a  jury. 
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court  *  or  a  continuance  has  been  properly  granted.* 

Preliminary  Quoftion  of  Fraetioe.  —  A  decision  may  be  compelled  by 
mandamus  when  the  refusal  to  act  is  wrongfully  based  on  a  pre- 
liminary matter  of  practice.* 

Impropei^  Condition!  Impoied.  —  So  the  writ  will  lie  when  improper 
conditions  are  imposed  on  the  relator.* 

Improper  Change  of  Venue.  —  Mandamus  lies  to  compel  a  court  to 
proceed  to  trial  notwithstanding  a  change  of  venue  improperly 
granted.* 

To  Yaoate  Conient  Order.  —  Mandamus  where  the  defense  is  fraud  in  procuring 

will  not  lie  to  compel  a  circuit  judge  to  the  patent,  it  is  not  error  to  continue 

vacate  a  consent  order  made  and  en-  the  trial  for  a  reasonable  time  until  the 

tered   in   a  chancery  suit.     Fishel   v,  determination  of  a  suit  pending  in  a 

Ramsdell,  97  Mich.  609.  federal  court  to  set  aside  the  patent  on 

Judgment  of  Konauit.  —  A  mandamus  the  ground  of  fraud.     Mandamus  will 

will  not  be  granted  commanding  a  jus*  not  lie  to  compel  an  immediate  hear- 

tice  to  proceed  in  a  suit  before  him  in  ing.     Rose  v.  Superior  Ct.,  65  Cal.  570. 

which    he   has  given  a  judgment  of  8.  State  v.  Judge,  34  La.  Ann.  1177; 

nonsuit,  which  has  been  reversed  by  State  v.  Ellis,  41  La.  Ann.  41 ;  Castello 

the  Common  Pleas.       Anonymous,   9  v,   St.  Louis  Circuit  Ct.,  28  Mo.  259; 

Wend.  (N.  Y.)  503.  State  v.  Philips,  97  Mo.  347. 

i.  People    V,    Sexton,   24    Cal.    79;  Votioe  Improperly  Sequired. —  In  Cas- 

Francisco  v.  Manhattan   Ins.  Co.,   36  tello  v,  St.   Louis  Circuit  Ct.,  28  Mo. 

Cal.  283;  State  v.  Morgan,  12  La.  118;  259,  it  was  said:  '*  If  the  Circuit  Court 

State  V.  Livsey,  27  Neb.  55.  declined  to  go  into  the  merits  of  the 

Transferred  to  Federal  Court.  —  The  case  because  the  party  complaining  had 
Supreme  Court  has  no  j urisdiction  to  not  given  the  notice  required  by  the 
grant  a  writ  of  mandate  to  compel  the  statute,  that  was  a  preliminary  objec- 
judge  of  a  District  Court  to  proceed  tion  upon  a  point  of  law  which  this 
with  the  trial  of  an  aciion  commenced  court  can  review  upon  a  writ  of  man- 
therein,  in  which  an  order  has  been  dam  us;  and  if  the  Circuit  Court  called 
made  by  said  District  Court  directing  for  a  notice  which  the  statute  did  not 
the  cause  to  be  transferred  to  the  Cir-  require,  the  mandamus  ought  to  be 
cuit  Court  of  the  United  States  for  made  peremptory."  Quoted  in  SxzXit  v, 
trial.  Francisco  v.  Manhattan  Ins.  Philips,  97  Mo.  347. 
Co.,  36  Cal.  283.  4.  Exp,  Taylor,  5  Ark.  49;  People  v. 

From   Distriot  to  Probate  Court.  —  A  Van  Tassel,  13  Utah  9. 

mandamus  will  not  lie  to  a  judge  of  the  WaiTor    Improperly    Bequired.  —  The 

District  Court  commanding  him  to  take  County  Court  may  not  refuse  to  hear 

jurisdiction  and  try  a  case  which  he  and    determine    a    claim     against    a 

has  sent  to  the  Probate  Court  on  a  plea  county  in  favor  of  an  individual  until 

to  the  jurisdiction.     State  t^.  Morgan,  he  will  waive  all  errors  in  a  case  where- 

12  La.  118.  in  the  county  has  obtained  judgment 

From   Justioe   to    Distriot  Court.  —  A  against  him.     If  it  should  so  refuse  it 

mandamus  will  not  issue  to  a  justice  of  will  be  compelled  to  proceed  in  the  case 

the  peace  to  require  him  to  make  an  by  mandamus.     Ex  p,  Taylor,  5  Ark. 

order  in  a  case  if  the  case  has  been  re-  49. 

moved  to  the  District  Court  by  proceed-  Deposit  of  Fees  Improperly  Baqulred.  — 

ings   in   error,    the   judgment    of    the  If  a  justice  of  the  peace  refuses  to  try  a 

justice  reversed,  and  the  cause  retained  case  in  which  he  has  jurisdiction  be- 

for  trial,  even  though  the  justice  should  cause  the  plaintiff  refuses  to  deposit  the 

have  made  the  order  while  the  cause  fees  of  the  jurors  summoned  at  the  ia- 

was  pending  before  him.     State  v.  Liv-  stance  of  the  defendant,  a  writ  of  man- 

sey,  27  Neb.  55.  damus  will  issue  to  compel  him  to  try 

2.  Rose  V.  Superior  Ct.,  65  Cal.  570;  it,   although  he   may   have  entered  a 

State  V,  Judge,  15  La.  521.  judgment  of  dismissal.     People  v.  Van 

Until  Determination  of  Another  Suit.  —  Tassel,  13  Utah  9. 

In  an  action  to  recover  lands  claimed  5.  Ex  p.  Cox.   10  Mo.  742;  State  v. 

under  patent  from  the  United  States.  O*  Bryan,  102  Mo.  254. 
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iMkiilt  Improperly  Granted,  —  Mandamus  to  try  a  case  may  be  issued 
where  a  default  has  been  improperly  granted.* 

la  What  Proceedinge.  —  Writs  of  mandamus  have  been  issued  to 
compel  the  hearing  of  a  suit  in  equity,*  a  trial  de  navo,^  a  deci- 
sion to  make  the  right  of  appeal  available,^  and  when  there  has 
been  an  improper  granting  of  an  appeal  *  or  stay  of  proceedings.* 
Mandamus  lies  to  compel  a  decision  on  a  motion/  or  exceptions 
and  issues,®  to  restore  an  appeal,*  to  proceed  on  a  reference  in  a 

Improper  Bemand  After  Ghaage. —  and  by  law  he  had  no  power  or 
Where  a  change  of  venue  is  rightly  authority  to  grant  such  appeal,  man- 
awarded  to  the  Circuit  Court  of  another  dam  us  will  lie  to  compel  him  to  pro- 
bounty,  an  order  by  the  latter  court  re-  ceed.  Laird  v,  Abrahams,  15  N.  J.  L.  25. 
manding  the  cause  will  be  deemed  a  8,  Rhodes  z^.  Craig,  21  Cal.  419;  State 
nullity,  and  a  mandamus  will  lie  to  v.  Superior  Ct.,  14  Wash.  686. 
compel  such  court  to  proceed  with  the  Mandamus  Not  Appeal.  —  An  order 
trial.     State  v.  O' Bryan,  102  Mo.  254.  made  in  an  action  in  a  District  Court 

1.  Amo  V.  Wayne  Circuit  Judge,  42  staying  all  proceedings    therein  until 

Mich.    362;     Burt    v.    Wayne  Circuit  the  further  direction  of  the  court  is  not 

Judges,  90  Mich.  520.  an  appealable  order.     The  remedy  of  a 

To  Strike  Out  Plea  in  Abatement.  —  In  party  prejudiced  thereby  is  by  applica- 

Arno  V.  Wayne  Circuit  Judge,  42  Mich,  tion  for  a  mandamus  to  compel  a  court 

362,  a  mandamus  was  granted  to  vacate  to  proceed.     Rhodes  v,  Craig,  21  Cal. 

a  default  and  strike  a  plea  in  abate-  419. 

ment  from  the  files.  Action  Pending  in  Another  State.  —  A 

S.  People  V.  Barry  Circuit  Judge,  27  mandamus   in  the  nature  of  a  proce- 

Mich.   170;  Brown  v,   Kalamazoo  Cir-  dendo    will    be    awarded    against     a 

<uit  Judge,  75  Mich.  274.  Superior  Court  to  compel  it  to  proceed 

Hearing  on  Teetimony  in  Open  Court.  —  with  a  cause  in  which  it  had  ordered  an 
The  Circuit  Court  cannot  decline  to  indefinite  stay  of  proceedings,  though 
hear  a  chancery  cause  on  testimony  in  an  action  involving  the  same  subject- 
open  court  when  either  party  has  reg-  matter  was  pending  in  a  foreign  court 
ularly  claimed  the  right  thereto,  unless  against  the  same  defendant.  State  v. 
'Special  order  has  been  made,  on  good  Superior  Ct.,  14  Wash.  686. 
cause  shown,  directing  the  hearing  to  7.  ^:r/.  Henderson,  84  Ala.  36;  State 
be  liad  in  a  different  manner;  and  a  v.  Cape  Girardeau  Ct.,  73  Mo.  560; 
cause  in  which  the  right  to  such  hear-  State  r.  Clayton,  34  Mo.  App.  568. 
ing  has  been  regularly  claimed  may  be  To  Correot  Note  of  Testimony.  —  Man- 
placed  on  the  docket,  and  a  mandamus  dam  us  will  lie  to  compel  a  chancellor  to 
lies  to  compel  the  court  to  proceed,  consider  and  pass  upon  a  petition  pray- 
People  t^.  Barry  Circuit  Judge,  27  Mich,  ing  a  correction  in  the  note  of  testi- 
170.  mony  in  a  cause  appealed  from   his 

5.  Acker  z'.  Superior  Ct.,  68  Cal.  245;  court  and  pending  in  the  appellate 
Cavanaugh  v,  Wright,  2  Nev.  166.  court.     Ex p,  Henderson,  84  Ala.  36. 

On  Appeal  firom  Jnstioe  of  Peace.  —  The  8.  To  Deoide  on  EzoeptionB  and  IseneB. 
Superior  Court,  on  an  appeal  from  the  — :  Courts  cannot  refuse  to  decide  ex- 
justice's  court  taken  on  a  question  of  ceptions  and  issues  interposed  by  a  de- 
law,  has  no  authority  to  remand  the  fendant  to  the  plaintiff's  right  to  sue, 
cause  to  the  justice's  court  for  a  trial  and  a  mandamus  will  issue  to  compel  a 
de  nruo.  It  is  the  duty  of  a  Superior  decision  to  the  end  that  the  Supreme 
Court  to  proceed  with  a  trial,  and  in  Court  may  exercise  its  appellate  juris- 
case  of  refusal  it  may  be  compelled  to  diction.  State  v.  Judge,  32  La.  Ann.  296. 
do  so  by  mandamus.  Acker  z/.  Superior  9.  Benedict?/.  Howell,  39  N.  J.  L. 
Ct.,  68  Cal.  24.5.  323;  Rex  v.  Justices,  i  B.  &  Aid.  646. 

4.  State   V.   Parker,    Z2  Wash.   685;  A  Command  to  Beetore  an  Appeal  is,  in 

Knickerbocker  Ins.   Co.  v,  Comstock,  effect,  nothing  more  than  ordering  the 

16  Wall.  (U.  S.)  270.  court  to  try  the  cause,  without  direct- 

6.  Vo  Power  to  Cfrant  Appeal.  —  Where  ing  the  manner  in  which  it  shall  prp- 
a  justice  refused  to  proceed  on  the  ceed.  Benedict  v,  Howell,  39  N.  J.  L. 
ground  that  he  bad  granted  an  appeal,  223. 

641  Volume  XIII. 


SUidAiirai  to  Couto  MANDAMUS.  and  JvdidAl  Oi&Mn. 

foreclosure,*  to  try  an  ejectment  proceeding,*  to  hear  a  divorce 
case,*  to  allow  temporary  alimony  pending  a  suit  for  divorce,*  to 
hear  a  tax  case  *  or  a  claim  against  an  inebriate,*  and  to  appoint 
a  register's  court  J 

(3)  Directions  to  the  Inferior  Tribunal.  —  The  writ  will  lie  to 
compel  the  court  to  proceed  according  to  law  or  to  proceed  to 
judgment,  but  it  will  not  direct  what  the  court  shall  do  or  that  a 
judgment  shall  be  given  against  a  particular  party.* 

3.  In  Matters  Incident  to  the  Conduct  of  Caofles — a.  Matters  of 
Practice  Generally.  —  A  writ  of  mandamus  will  not  lie  to 
control  those  matters  of  practice  in  an  inferior  court  which  are 
within  its  peculiar  province  and  discretion.* 

1.  Warner  </.  Randall,  37  Mich.  473.  production,  the  party  opposing  the  will 

2.  To  Try  Qaotment  Prooeeding.  —  A  asked  him  to  appoint  a  register's  court. 
mandamus  was  held  to  be  the  proper  It  was  held  that  as  this  was  a  '*  dispute 
remedy  to  compel  the  trial  as  summary  able  and  difficult  matter/*  the  register 
of  an  ejectment  proceeding,  where  the  was  bound  to  appoint  a  register's  court. 
District  Court  had  ruled  as  a  question  and  that  on  bis  refusal  he  might  be 
of  practice  that  it  had  ceased  to  be  sum-  compelled  by  mandamus  to  do  so. 
mary  and   had    been    converted    into  Com.  v.  Bunn,  71  Pa.  St.  405. 

an  ordinary  action.     State  v.  Judge,  38  8i  Exp,  Hays,  26  Ark.  511;  Shine  v. 

La.  Ann.  499.  Kentucky  Cent.    R.  Co.,  85  Ky.  177; 

S.  To  Hear  XMToroe  OsM.  —  Upon  a  di-  Roberts  v,  Holsworth,  10  N.  J.  L.  57; 

▼orce  suit  coming  up  for  hearing,  the  Territory  v.  Ortiz,  z  N.  Mex.  5.    See 

bill  being  taken  as  confessed  for  want  also  Union  Colony  v.  Elliott,  5  Colo, 

of  appearance,  the  court  refused  to  hear  376,  holding  that  the  writ  will  command 

the  cause  upon  the  ground  that  it  had  the  doing  of  whatever  is  incidentally 

no  jurisdiotion.    An  application  for  a  necessary  to  a  hearing,  but  will  not  pre- 

mandamus  to  compel  the  court  to  hold  scribe  the  mode  of  hearing  and  deter- 

valid  an  order  for  the  publication  of  mination. 

notice  and  to  proceed  and  hear  the  9.  Hankins  v.  Ben  net,  12  N.  J.   L. 

cause  was  granted.    Adams  v.  Hosmer,  179;  Wells  v.  Stackhouse,  17  N.  J.  L«4 

98  Mich.  52.  355;  Ex  /.  Coster,  7  Cow.  (N.  Y.)  523; 

4.  Exp.  King,  27  Ala.  387.  People  v.  Judges,  2  How.  Pr.  (N.  Y.  C. 

5.  To  Hear  a  Tax  Omo. —  In  Reg.  v,  PI.)  59;  People  v.  Gale,  16  How.  Pr. 
Handsley,  8  Q.   B.  Div.  383,  a  man-  (N.  Y.  Supreme  Ct.)  199. 

damus  was  issued  commanding  justices  Contra,  —  State  v.  Judge,  38  La.  Anik 
of  a  borough  to  hear  and  adjudicate  on  499;  State  v.  Philips,  97  Mo.  331. 
a  summons  against  an  inhabitant  of  a  To  Amond  Formal  IMEBet.  —  The  Su- 
borough  for  nonpayment  of  a  borough  preme  Court  will  not  interfere  by  man- 
rate,  damus  to  control  the  Common  Pleas  on 

6.  To  Hoar  Claims  Against  Inebriate.  —  a  question  of  amending  a  formal  defect 
If  the  trustee  of  an  inebriate  fails  or  re-  which  depends  upon  the  rules  of  prac- 
f  uses  to  pay  a  claim  on  the  application  tice  of  the  lower  court.  Exp,  Coster,  7 
of  a  creditor,  the  Court  of  Chancery  Cow.  (N.  Y.)  523. 

should  ascertain  the  condition  of  the  To  Bastore  Yaeated  Bold.  —  The  Sa- 
estate  and  the  needs  of  the  family,  and  preme  Court  will  not  interfere  by  man- 
direct  payment  to  be  made  accordingly,  damus  to  compel  the  Court  of  Common 
and  on  the  refusal  of  the  court  to  make  Pleas  to  restore  a  rule  vacated  by  it 
such  inquiry  it  may  be  compelled  by  because  the  reasons  in  support  of  the 
mandamus  to  do  so.  Exp,  Dowe,  54  rule  had  not  been  served  upon  the  ad- 
Ala.  258.  verse  party,  in  pursuance  of  one  of  the 

7.  To  Appoint  a  Bagister's  Gonrt«  —  On  printed  rules  of  that  court.  Haokins 
a  question  before  a  register  as  to  the  v.  Bennet,  12  N.  J.  L.  179. 
signature  to  a  will,  papers  in  the  pos-  Ltmiting  Timo  of  Argnnmt  to  Juy.  — 
session  of  the  executor  offering  the  will  An  order  made  by  a  court  of  criminal 
were  called  for  and  refused.  The  regis-  jurisdiction,  limiting  the  time  of  de- 
ter not  having  power  to   compel  the  fendant's    counsel  in  addressing  the 
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• 

BolM  of  tho  Lower  Court.  —  It  has  been  held  that  the  writ  will  lie 
when  the  rule  of  the  lower  court,  on  which  its  action  is  based,  is 
contrary  to  law,*  or  when  the  court  has  acted  contrary  to  or  in 
disregard  of  its  own  rules  of  practice,* 

b.  Service  of  Process  and  Notice — To  imuo  ProooM.  —  Man- 
damus lies  to  compel  the  issuance  of  process  in  a  proper  case ; ' 
but  not  in  a  case  where  the  judge  has  no  jurisdiction.^  Nor  will 
the  writ  lie  to  revise  a  decision  refusing  such  process.* 

Bonrieo  of  Votioo.  —  A  writ  of  mandamus  may  issue  to  compel  the 
giving  of  notice.* 

To  Vaoato  Sorvioo.  —  Mandamus  may  issue  to  compel  the  vacation 
of  an  improper  service  of  process. '^ 

To  Vaoato  Order  Betting  Ailde  Beryloe.  —  Mandamus  lies  to  vacate  an 
order  setting  aside  a  service  of  subpoena  and  subsequent  proceed- 
ings in  a  foreclosure  case.^ 

c.  Docket  Entries.  —  a  writ  of  Xaadamiis  wm  Ue  to  compel  a 
court  or  judicial  officer  to  make  entries  in  the  docket,  e.  g,y  to 
put  a  case  on  the  proper  docket  or  to  give  it  a  particular  place  on 
such  docket.*    But  the  writ  will  not  lie  when  the  relator  has  no 

jury,  is  an  order  made  in  the  exercise  aside  of  service  in  a  civil  suit  on  a  per- 
of  Its  discretion;  and  a  judge  of  such  son  not  in  his  home  county*  where  the 
court  will  not  be  compelled  by  man-  relator  was  at  the  time  of  service  re- 
damus  to  allow  an  exception  to  such  turning  home  on  being  released  on  bail 
an  order  unless  it  is  made  to  appear  in  a  criminal  case, 
that  there  is  reasonable  ground  to  con-  On  Witnou  in  Another  Oaio.  —  Man- 
tend  that  by  such  order  the  defendant  damns  lies  to  set  aside  service  of  sum- 
was  practically  deprived  of  the  assist-  mons  made  upon  one  who  was  at  the 
ance  of  counsel,  which  the  constitution  time  outside  of  the  j  urisdiction  in  which 
secures  to  him.  In  re  Carle,  60  N.  J.  he  lived,  for  the  sole  purpose  of  attend- 
'  L.  83.  ing  as  a  necessary  witness  in  another 
1.  Union  Colony  v.  Elliott,  5  Colo.  case.  Mitchell  t/.  Huron  Circuit  Judge, 
376.  53  Mich.  541. 

5.  Wells  tf.  Stackhouse,  17  N.  J.  L.  Defooto  in  an  Affidavit  for  an  Attedunsnt 
356;  People  V,  Superior  Ct.,  5  Wend,  will  be  reviewed  by  the  Supreme  Court 
(N.  Y).  114.  in  a  mandamus  proceeding  to  require 

Boiiflflt  of   Bnlo  Denied.  —  When  the  allowance  of  a  motion  to  set  aside  a 
benefit  of  a  rule  of  practice  is  arbitrarilv  service  thereof  on  persons  and  prop- 
denied  the  relator,  he  may  have  a  wnt  erty.      Nederlander    v.    Jennison,    55 
of    mandamus    to    secure    his    right.  Mich.  411. 
People  V,  Superior  Ct.,  5  Wend.  (N.  Y.)  8.  Low  v.  Mills,  61  Mich.  36. 
114.  9.  Arkansas.  —  Beebe  v,  Lockert,  6 

8.  Logansport,  etc.,  R.  Co.  v,  Groni-  Ark.  422. 

ger,  51  Ind.  383.     But  see  Mitchell  v,  Connecticut, — Smith    v,    Moore,    38 

Board  man,  79  Me.  469.  Conn.  105. 

4.  Boom  V,  De  Haven,  72  Cal.  280.  Indiana, — State  v,  Engle,  127  Ind.457. 

6.  State  V.  Horner,  16  Mo.  App.  191.  Kentucky,  —  Sanders  v.  Nelson  Cir- 

6.  State  V,  Judge,  25  La.  Ann.  149;    cuitCt.,  Hard.  (Ky.)  19. 

Finn  v.  Hoyt,  52  Fed.  Rep.  83.  Louisiana,  —  State  v.  Judge,  25  La. 

7.  Baldwin  v.  Branch  Circuit  Judge,  Ann.  227;  State  v.  Judge,  25  La.  Ann. 
48  Mich.  525;  Mitchell  v.  Huron  Circuit    149. 

Judge,  53  Mich.  541;  Jacobson  v,  Hos-  New  York,  —  Hayes  v.  Consolidated 

mer,  76  Mich.  234.      Compare  Neder-  Gas  Co.,  143  N.  Y.  641. 

lander  v,  Jennison,  55  Mich.  411.  Oregon,  —  Douglas  County  Road  Co. 

8«rTloo  u  Wrong  Connty.  —  In  Jacob-  v,  Douglas  County,  5  Oregon  373. 

son  V,   Hosmer,   76   Mich.   234,  man-  Wisconsin,  —  State     v,    Whittet,    61 

damns  issued  to  compel   the  setting  Wis.  351 ;  State  v.  Van  Ells,  69  Wis.  19. 
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right  to  have  the  entry  in  question  made.^ 

Lmoenrate  Entry.  —  Nor  will  a  mandamus  issue  to  compel  the 
making  of  a  docket  entry  which  would  be  inaccurate  and  not  in 
accordance  with  the  facts.* 

To  Cozreet  Entrlof.  —  Writs  of  mandamus  have  issued  in  several 
cases  to  compel  the  correction  of  docket  entries.* 

To  Justicof  of  the  Peaoe.  —  In  some  states  the  writ  has  been  denied 
where  it  was  sought  to  compel  a  justice  of  the  peace  to  correct 
his  docket.* 

Vieleif  Cometiooi.  —  It  has  been  held  that  mandamus  will  not  lie 
to  correct  docket  entries  when  the  correction  would  be  of  no 
ultimate  benefit  to  the  relator.* 

PreoedoBoe  on  tlio  Calondar.  —  Where  the  relator  is  entitled  to  take 

To  Beinftate  on  Jury  Doekst.  —  In  Stale  done  in  reference  to  such  other  arrests. 

V,  Judge,  25  La.  Ann.  227,  a  mandamus  Com.  v,  Pole,  11  Pa.  Co.  Ct.  Rep.  236. 

issued  to  compel  a  judge  to  cause  a  2.  Chesebrot^.  Babcock,  sgConn.  213; 

clerk  of  his  court  to  reinstate  a  suit  on  State  v.  Van  Ells,  6q  Wis.  19. 

the  jury  docket.  8.  Michigan.  —  Scribner    v.    Gay,   5 

To  Beinftato  on  Inne  Bookot.  —  If  a  Mich.  511;    Frederick  v.  Mecosta  Cir- 

circuit  judge  improperly   remands    a  cuit  Judge,    52   Mich.    529;     Peck    r. 

case,  mandamus  will  lie  to  compel  him  Adsit,  98  Mich.  639. 

to    reinstate  the  cause  on   the  issue  Vermont,  —  Hendee  v.  Cleaveland,  54 

docket  and  proceed  to  trial.     Sanders  Vt.  142. 

V.  Nelson  Circuit  Ct.,  Hard.  (Ky.)  19.  Wisconsin,  —  State  v.  Whittet,  61  Wis. 

Allowanoa  of  Appeal.  —  Where  a  party  351. 

prays  an  appeal  from  the  judgment  of  United   States,  —  Ex  p.   Roberts,    15 

a  Probate  Court  and  makes  the  affidavit  Wall.  (U.  S.)  384. 

required  by  statute,  and  the  appeal  is  Probate    Cirart.  —  Mandamus      is     a 

granted  but  the  judge  fails  to  cause  an  proper  remedy  to  correct  the  records  of 

entry  to  be  made  of  record  of  the  allow-  a  Probate  Court  in  accordance  with  the 

ance  of  the  appeal,  mandamus  will  lie  facts.     Hendee  v.  Cleaveland,  54  Vl 

from  the  Circuit  Court  to  compel  him  142.                             ^ 

to  cause  the  entry  to  be  made.    Beebe  Papers  Improperly  Btrickon  from  FilM. 

V,  Lockert,  6  Ark.  422.  —  In   Peck   v,  Adsit,  98  Mich.  639,  a 

A  Jnstioeof  the  Poaoe,  in  Beeording  Hii  mandamus  was  granted  to  compel  the 

Judgments,  acts  as  a  ministerial  officer,  respondent  to  set  aside  an  order  strik- 

and  mandamus  will  lie  from  the  Su-  ing  certain  papers  from  the  files, 

perior  Court  at  the  instance  of  a  party  Contrary     Doctrine.  —  The     Supreme 

aggrieved  to  compel  him  to  make  a  true  Court  will  not  issue  a  mandamus  com- 

record  of  a  judgment  rendered  by  him.  manding  the  Circuit  Court  to  alter  its 

Smith  V.  Moore,  38  Conn.  105.  record,  nor  to  make  it  conform  to  the 

1.  Com.  V.  Pole,  11  Pa.  Co.  Ct.  Rep.  state   of   facts   set  forth  in   affidavits. 

226;  Exp,  Story,  12  Pet.  (U.  S.)  339.  Dixon  v.  Judge,  4  Mo.  286. 

Amount  of  Damages  TJnoertain.  —  The  4.  Garnett  v,  Siacy,  17  Mo.  601; 
Supreme  Court  will  not  order  a  clerk  Mooney  v,  Edwards,  51  N.  J.  L.  479. 
of  a  County  Court  to  complete  the  Contra^  State  v,  Whittet,  61  Wis.  351. 
record  of  a  judgment  by  inserting  the  Date  of  Presentment  of  Bond  and  Afl- 
Amount  of  damages  as  assessed  by  davit. —  In  Mooney  v,  Edwards,  51  N.J. 
him,  when  such  amount  cannot  be  L.  479,  a  mandamus  to  compel  a  jus- 
established  with  certainty.  Rugg  v,  tice  of  the  peace  to  change  his  docket 
Davis,  68  Vt.  600.  so  as  to  show  that  a  bond  and  affidavit 

Beeord  of  Arrest.  —  A  magistrate  will  were  presented  to  him  at  a  certain  date 

not  be  ordered  by  mandamus  to  com-  was   refused,   it  being    held   that  the 

plete  his   record  of  the   arrest  of  the  makingof  such  entries  was  not  a  purely 

relator,  by  adding  to  it  the   names  of  ministerial  act. 

other  persons  arrested  at  the  same  time  5.  Hurley  v,  Robinson,  85  Me.  400; 

upon  the  same  charge,  and  what  was  Kendall  v.  Aldrich,  68  Vt.  478. 
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precedence  on  the  calendar  the  right  may  be  enforced  by 
mandamus.^ 

BttloB  of  Ckntrt  IViUowod.  —  Relief  in  these  cases  must  be  granted  in 
accordance  with  the  rules  of  the  court  where  the  proceeding  is 
pending.* 

d.  Amendments  —  [i)  Of  Records,  —  a  Writ  of  xandamni  wui  Lio 
to  compel  a  court  to  make  an  amendment  of  its  record.* 

DiMretion  of  Lower  Court.  —  But  the  writ  has  also  been  denied  when 
the  refusal  to  make  the  amendment  requested  was  a  matter  of 
discretion.* 

Amendment  Vieleee.  —  A  mandamus  to  compel  the  amendment  of 
a  record  has  also  been  denied  when  it  appeared  that  the  amend- 
ment, if  the  writ  was  granted,  would  not  ultimately  benefit  the 
petitioner.* 

Delay  by  SeUtor.  —  And  where  the  relator  has  by  delay  lost  his 
right  to  ask  for  an  amendment,  a  writ  of  mandamus  will  not  be 
granted  to  compel  the  court  to  make  such  amendment.* 

1.  State  V.  Judge,  25  La.  Ann.  149;     Hockenbury  v,  Alpaugh,   34  N.  J.  L. 
Hayes  v.  Consolidated  Gas  Co.,  143  N.     342. 

Y.  641.  4.  Com.  V.  Hultz,  6  Pa.  St.  469;  Ex 

Xandamni,    Hot    Appeal.  —  Where    a  /.  Coster,  7  Cow.  (N.' Y.)  523;  Exp, 

plaintiff  rightfully  claims  preference  on  Morgan,  114  U.  S.  174. 
the  trial  calendar,   and  the  defendant        Motion  to  Amend  Heard  and  Denied,  — 

does   not  oppose  the  motion,  but  it  is  If  the  plaintiff  in  the  suit  below,  be- 

denied  by  the  court,  the  plaintiff's  rem-  lieving  that  the  judgment  as  recorded 

edy  is  not  by  appeal,  but  by  mandamus  did  not  conform  to  the  finding,  moved 

to  compel  the  trial  judge  to  do  his  duty,  the  court  to  amend  in  that  particular, 

Hayes  v.  Consolidated  Gas  Co.,  143  N.  and  the  court  heard   and   denied   the 

Y.  641.  motion,  it  was  a  judicial  act  which  can- 

2.  Burt  V.  Wayne  Circuit  Judges,  90  not  be  reviewed  by  mandamus.     Ex p, 
Mich.  520;  Poultney  v.  La  rayette,  12  Morgan,  114  U.  S.  174. 

Pet.  (U.  S.)  472.  Bnlee    of    Practioe.  —  The    Supreme 

"  We  Can  Xake  No  Order  Advancing  the  Court  will  not  interfere  by  mandamus 

CSaee  upon  the  calendar,  but  we  think  it  to    control   the  Common   Pleas  on   a 

he  duty  of  the  court  below  to  permit  question    amending  a    formal    defect 

the  plaintiff  to  try  his  case  at  the  earliest  which  depends  upon  the  rules  of  prac- 

X>ossible  moment  consistent   with   the  tice  of  that  court.     ^S^x^.  Coster,  7  Cow. 

business  of  that   court,    and  when   it  (N.  Y.)  523. 

shall  be   reached  in  its  regular  order  5.  Kendall  v.  Aldrich,  68  Vt.  478. 

upon   the  docket.'*      Burt   v.    Wayne  6.  State  z/.  Arthur,  7  Wash.  358;  Gray 

Circuit  Judges,  90  Mich.  520.  v.  Saginaw  Circuit  Judge,  49  Mich.  628. 

8.  Hockenbury  v,  Alpaugh,  34  N.  J.  Amendment  of  Judgment  in  Beplevln. — 

L..  3^2;  Ferryman  v.  Burgster,  6  Port.  Mandamus  to  compel  the  amendment 

(Ala.)  99.  of  a  judgment  for  the  defendant  in  re- 

Where  a  Jnetioe  Hae  Omitted  to  Perfect  plevin  so  as  to  require  a  return  of  the 
»  Baooird,  the  correct  practice  is  to  move  property  was  denied  where  the  appli- 
for  a  rule  on  him  to  make  certain  cation  was  not  made  until  several  terms 
Amendments  shown  to  be  material,  and  of  court  after  execution  had  been  satis- 
then  if  he  fails  to  show  cause,  or  if  the  fied.  Gray  v.  Saginaw  Circuit  Judge 
cause  shown  is  insufficient,  mandamus  49  Mich.  628. 

shoald    be    awarded.      Perry  man    z/.  Where  a  Statement  of  Facte  on  Appeal 

Burgster,  6  Port.  (Ala.)  99.  has  been  served  on  the  respondent  with 

To  Certify  a  Tnuucript.  —  Where  upon  notice  of  settlement  on  a  day  named, 

an  appeal  taken  a  justice  has  neglected  and  the  respondent  makes  no  objection 

to  certify  to  a  transcript,  the  appellant  thereto   until  after  the    statement    is 

is  entitled  to  a  rule  upon  him  to  amend,  settled  and  certified  by  the  judge,  man* 
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(2)  Of  Pleadings  —  To  Allow  Amendnioiit.  —  In  some  states  it  has 
been  held  that  a  writ  of  mandamus  will  lie  to  compel  a  court  to 
allow  the  relator  to  amend  his  pleadings.^  But  the  Supreme 
Court  of  the  United  States  has  held  the  contrary.* 

To  Yaoate  Amendmoiiu.  —  Mandamus  lies  to  compel  the  vacation  of 
an  amendment  improperly  allowed.*  But  the  writ  will  not  be 
allowed  where  it  appears  that  the  amendment  was  properly 
allowed,  or  that  the  order  allowing  the  amendment  was  one 
within  the  discretion  of  the  lower  court.* 

e.  Removal  of  Causes  —  (i)  Writ  out  of  Federal  Court.— 
The  removal  of  a  cause  from  a  state  to  a  federal  court  cannot  be 
compelled  by  a  writ  of  mandamus  issuing  out  of  a  federal  court.*^ 

damus  will  not  lie  for  the  purpose  of  the  proceedings  of  an  inferior  court  ia 

compelling  the  judge  to  correct  the  allowing  or  refusing  to  allow  amend- 

statement  as  to  omitted  testimony  and  ments  to  pleadings, 

amend  his  certificate  so  as  to  conform  S.  Exp,  Lawrence,  34  Ala.  446;  Peo- 

to  the  new  statement.     State  v.  Arthur,  pie  v.  Judges,  i  Dougl.    (Mich.)  434; 

7  Wash.  358.  Hamilton  v.  Peck,  84  Mich.  393;  Nu- 

i.  Alabama,  —  Lee  v.  Harper.  90  Ala.  gent  v,  Adsit,  93  Mich.  462 ;•  People  v, 

548;    Casky  v,  Haviland,  13  Ala.  314;  New  York  C.   PI.,   i8  Wend.  (N.  Y.) 

Ex  p.  South,  etc.,  Alabama  R.  Co.,  65  534.     See  also  Ex  p,  Putnam,  20  Ala. 

Ala.  599.  592;  Wilson  v.  Holt,  85  Ala.  95. 

California,  —  Dixon  v.   Risley,    114  AiamdmeBt  Against  Agreement  of  Fir- 

Cal.  204.  tiof.  —  When   the    Circuit   Court,    im- 

Michigan,  —  Wood  v.  Lane,  84  Mich,  properly   construing  an  agreement  of 

521.  record  between  the  parties  to  a  pend- 

SheriiTs  Setnm.  —  The  refusal  of  the  ing  suit,  allows  the  plaintiff  to  file  an 

court    pending    a    motion    against    a  amended   complaint    contrary    to   the 

sheriff  to  permit  him  to  amend  his  re-  terms  of  the  agreement,  the  Supreme 

turn  cannot  be  assigned  as  error  in  a  Court  will  award  a  mandamus  to  eD- 

judgment  on  the  motion.     If  the  party  force  the  agreement.    Exp.  Lawrence, 

is  prejudiced  by  the  refusal  his  remedy  34  Ala.  448. 

is  by  mandamus.  Casky  z\  Haviland,  To  Strike  Amended  Dedaration  from 
13  Ala.  314.  FUes.  —  An  application  for  a  man- 
On  Suggestion  of  the  Death  of  a  Sole  damus  is  the  proper  remedy  of  a  party 
Plaintiff,  if  the  court  improperly  refuses  seeking  to  obtain  a  reversal  of  decU 
to  allow  an  amendment  making  him  sion  on  a  motion  to  strike  an  amended 
sue  as  a  mercantile  partnership,  rrviv-  declaration  from  the  files.  People  v. 
ing  and  continuing  the  case  in  ihe  Judges,  i  Dougl.  (Mich.)  434. 
name  of  another  person  as  surviving  .  4.  Swarthout  v.  McKnight,  99  Mich, 
partner,  and  improperly  makes  an  347;  Flint,  etc.,  R.  Co.  v.  Wayne  Cir- 
order  abating  the  suit,  mandamus  will  cuit  Judge,  108  Mich.  80;  Detroit  Third 
be  the  proper  remedy  to  compel  the  Nat.  Bank  v.  Reilly,  81  Mich.  438;  St. 
allowance  of  the  amendmei^t.  Lee  v,  Clair  Tunnel  Co.  v,  St.  Clair  Circuit 
Harper,  90  Ala.  548.  Judge,  (Mich.  1897)  72  N.  W.  Rep.  249. 

Amendment  Ordered  by  Appellate  Court.  Discretion  and  Further  Amendment— 

—  Where   the   appellate  court  directs  Mandamus  will  not  lie  to  compel  the 

the  Superior  Court  to  permit  the  plain-  circuit  judge  to  strike  from  the  files  an 

tiff  to  amend  his  complaint  in  certain  amendment  to  a  chancery  bill,  within 

certified  respects,  he  has  an   absolute  his  discretion  to  allow,  for  insufficien- 

right  to  make  those  amendments,  and  cies  which  can  be  remedied  by  another 

if  the  Superior  Court  refuses  to  permit  amendment  or  other  amendments  to 

him   it   may   be    compelled   by    man-  the   bill.     Detroit  Third  Nat.  Bank  v. 

damus.     Dixon  v.  Risley,  114  Cal.  204.  Reilly,  81  Mich.  438. 

2.  Supreme  Court  of  United  States. —  In  5.  In  re  Pennsylvania  Co.,  137  U.  S. 

Ex  p.  Bradstreet,  7  Pet.  (U.  S.)  634,  the  451;  In  re  Cromie,  2  Biss.  (U.  S.)  160; 

Supreme  Court  held  that  it  would  not  Hough  v.  Western  Transp.  Co.,  i  Biss. 

exercise  any  control  by  mandamus  over  (U.  S.)  425. 
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(2)  Writ  out  of  State  Court  —  Gonfliot  of  Authority.  —  In  some 
jurisdictions  it  has  been  held  that  a  writ  of  mandamus  may  be 
issued  out  of  a  state  court  to  an  inferior  court  of  that  state  to 
compel  the  removal  of  a  cause  to  a  federal  court.  ^  But  in  other 
states  the  writ  is  refused  in  such  cases.* 

(3)  Remand  of  Cause  Improperly  Removed.  ^  The  writ  of  man- 
damus lies  to  compel  the  remand  of  a  cause  improperly  removed 
from  a  state  to  a  federal  court.*     But  the  writ  has  been  denied 

In  In  re  Pennsylvania  Co.,  137  U.  S.  ground  that  the  latter  court  itself  had 

451,  the  subject  was  treated  as  regu-  power  to  award  a  writ  when  necessary 

lated  by  statute,  and  it  was  held  that  to    the    exercise    of    its    jurisdiction, 

the  power  which  the  Supreme  Court  People  v.  Judges,  2  Den.  (N.  Y.)  197. 

had  before  the  passage  of  the  Act  of  In  this  case  it  was  said:    "  I  am  not 

March  3,  1887,  re-enacted  August  13,  aware  that  any  of  the  federal  courts 

1888,  to  a£ford  a  remedy  by  mandamus  have  questioned  their  power  to  act  in 

when  a  cause  removed   from  a  state  the  same  manner  [by   mandamus  ta 

court  was  improperly  remanded  to  the  compel  the  transfer].     If  they  have  the 

state  court,  was  taken  away  by  those  power  there  is  no  reason    why    this 

acts.  court  should  interfere.     It  will  be  time 

OongTOW  Gaa  OIto  Powor.  —  In  Hough  enough  for  us  to  act  when  it  has  been 

V.  Western  Transp.  Co.,  i  Biss.  (U.  S.)  settled  that  our  aid  is  necessary.     I  am 

425,  it  was  held  that  Congress  undoubt-  aware  that  the  coun  of  appeals  in  Vir- 

edly  could  give  a  Circuit  Court  such  ginia  awarded  a  mandamus  to  an  infe- 

power,  but  had  not  done  so.  rior  court  in  that  state  to  compel  the* 

1.  Hopper  V.  Kaikman,  17  Cal.  517;  removal  of  a  cause  into  the  Circuit 
State  V,  Fairfield  County,  15  Ohio  St.  Court  of  the  United  States  (Brown  v. 
377;  Kennedy  v.  Woolfolk,  i  Overt.  Crippen,  4  Hen.  &  M.  (Va.)  173);  and 
(Tenn.)  453;  Brown  v.  Crippin,  4  Hen.  this  court  would  do  the  same  thing  in 
&  M.  (Va.)  173.  But  see  Orosco  v.  a  proper  case  if  there  was  a  necessity 
Gagliardo,  22  Cal.  85.  for  it." 

Xaadainns,  Hot  Appeal.  —  In  Hopper  Appeal,  Vot  Mandamus.  —  In  State  v. 

V.  Kaikman,  17  Cal.  517,  it  was  held  Curler,  4  Nev.  445,  the  writ  was  denied 

that  there  could  be  no  appeal  before  after  an  adverse  decision  of  the  lower 

final  judgment  from  an  order  refusing  court,  it  being  held  that  appeal   and 

to  transfer  a  cause  to  the  Circuit  Court  not  mandamus  was  the  proper  remedy, 

of  the  United  States,  because  of  the  To  Proceed  When  Semoval  Improper. — 

alienage  of  the  defendant,   and   that  In  White  v.   Holt,  20  W.  Va.   792,  a 

mandamus   from    the    state    Supreme  mandamus  was  granted  to  compel  an 

Court  was  the  proper  remedy.  inferior  state   court    to  proceed   in   a 

In  Ohio,  in  State  v.  Fairfield  County,  cause  which  the  Supreme  Court  of  the 
15  Ohio  Si.  377,  a  mandamus  was  state  held  had  been  improperly  re- 
issued to  compel  the  removal  of  a  moved  to  the  federal  court, 
cause,  but  Shelby  v.  Hoffman,  7  Ohio  Application  for  Yaoation  of  Order  Below. 
St.  451,  in  which  case  the  court  refused  — A  mandamus  to  compel  the  vaca- 
a  writ  of  mandamus  after  the  state  court  tion  of  an  order  of  removal  will  be 
had  tried  the  cause  and  rendered  judg-  refused  where  the  record  does  not 
ment,  was  overlooked.  show  that  any  application    has    been 

2.  Orosco  V.  Gagliardo,  22  Cal.  85;  made  to  the  respondent  to  vacate  the 
People  V,  Jackson  Circuit  Judge,  21  order  of  removal.  Le  Roux  v.  Bay 
Mich.  577;    People   o.  Judges,  2  Den.  Circuit  Judge,  45  Mich.  416. 

(N.  Y.)   197;   State  v.  Curler,  4   Nev.  8.  State  v.  Judge,   23  La.  Ann.  29; 

445-  Virginia  v.  Rives,  100  U.  S.  323;    Vir- 

Bnpposed   Federal  Jurisdiction.  —  And  ginia  v.  Paul,  148  U.  S.  107. 

the  Supreme  Court  of  New  York  has  Mandamus  Lies  in  Behalf  of  a  State  to 

held  that  it  would  not  grant  a  man-  compel   the   remanding  to  one  of  its 

damns  to  compel  a  Court  of  Common  courts  of  a  criminal  prosecution  com- 

Pleas    to    permit    a    cause    pending  menced  in  such  court  and  of  which  the 

therein  to  be  removed  to  the  Circuit  Circuit  Court  of  the  United  States  has 

Court  of    the  United  States,  on    the  assumed  jurisdiction  without  due  prcK 
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after  a  decision  on  a  motion  so  to  remand  it,  where  the  relator 
had  a  right  to  appeal.^ 

YMating  Orders  Improperly  Senuuding  Gauei.  —  Where  a  cause  has  been 
regfularly  removed,  and  the  court  from  which  it  has  been  trans- 
ferred assumes  to  treat  it  as  still  within  its  jurisdiction  and  vacates 
the  order  of  removal,  mandamus  lies  from  a  state  court  to  com- 
pel it  to  vacate  the  latter  order.*  But  the  Supreme  Court  of  the 
United  States  cannot  interfere  by  mandamus  in  such  cases.* 

/.  Change  of  Venue  —  To  Hear  Motion  for  Change.  —  A  writ  of 
mandamus  lies  to  compel  the  hearing  and  decision  of  a  motion 
for  a  change  of  venue.* 

To  Compel  Oranting  of  Change.  —  But  a  writ  of  mandamus  does  not 
lie  to  compel  a  court  or  judge  to  grant  a  change  of  venue  where 
the  matter  is  one  of  discretion.* 

ceedings    for    removal.      Virginia    v.  Circuit  Court,  upon  a  showing  to  that 

Paul,  148  U.  S.  107.  effect,  to  grant  a  rehearing;    but  the 

Appeal  from  Order  Tranaferring.  —  In  Supreme  Court  has  no  power  to  require 

State  V.  Judge,  23  La.  Ann.  29,  it  was  it  by  mandamus  to  do  so.     In  re  Sber- 

iield    that  a   mandamus  would    issue  man,  124  U.  S.  364. 

irom  the  Supreme  Court  of  the  state  to  4.  State  v.  Castleberry,  23  Ala.  85; 

a  judge  of  the  District  Court  to  grant  Matter  of  Pearsons,  gd  Cal.  603;  Krum- 

an  appeal  from  an  order  transferring  a  dick  v.  Crump,  98  Cal.  117;  Livermore 

cause  to  the  Circuit  Court  of  the  United  v,    Brundage,   64  Cal.   299;    Smith  v. 

States,  if  the  case  was  in  other  respects  Judge,  17  Cal.  548.     But  see  People  v, 

appealable.  Hubbard,  22  Cal.  34;  Newlin  v.  Indi- 

1.  Ex  p.  Southern  Tel.  Co.,  73  Ala.  ana  County,  23  W.  N.  C.  (Pa.)  153; 
•564:  Ex  p.  Hoard,  105  U.  S.  578.  Newlin's  Petition,  123  Pa.  St.  541. 

If  a  Cirooit  Conrt  Hae  Denied  a  Motion  Judge  Interested  in  Estate.  —  Where  a 

to  fiemand  a  cause  to  the  state  court  county  judge  is  interested  in  the  estate 

whence  it  was  removed,  a  mandamus  of  a  deceased  person  he  has  no  juris- 

will  not  lie  compelling  it  to  make  such  diction   to  exercise  as   to  whether  he 

order.     Ex  p.  Hoard,  105  U.  S.  578.  will  transfer  the  matter   in  dispute  to 

2.  People  V.  Wayne  Circuit  Judge,  the  Circuit  Court  for  adjudication. 
39  Mich.  115.  But  see  ^jr/.  State  Ins.  His  power  is  limited  to  the  simple 
Co.,  50  Ala.  464.  ministerial  duty  of  causing  the  record 

Vo  Mandamus  to  Restrain  Prooeedings.  and  papers  to  be  certified  to  that  court, 

—  When  a  cause  commenced  in  a  state  and  mandamus  lies  to  compel  him  to 

court    and    transferred    to    a    federal  do  so  if  he  refuses.     Graham  v,  Peo- 

court,  has  been  struck  from  the  docket  pie,  ill   111.  253,  distinguishing   People 

of  the  latter  court  and  removed  to  the  v.  McRoberts,  100  111.  458. 

court  in  which  it  was  begun,  the  Su-  5.  California.  —  People  v,  Hubbard, 

preme  Court  will  not  interfere  by  man-  22  Cal.  34;  Matter  of  Pearsons,  98  Cal. 

•dam us  to  restrain  that  court  from  pro-  603.     But  see  Krumdick  v.  Crump,  98 

needing    with     the    cause     until    the  Cal.  117. 

•defendant    can    invoke    the     revisory  Illinois,  —  People  v.  McRoberts,  100 

])ower  of   the   Supreme   Court  of  the  111.  458;  Exp.  Chambers,  10  Mo.  App. 

United  States  to  compel  a  transfer  of  240. 

the  cause.     Ex  p.   State   Ins.   Co.,  50  Nebraska,  —  State  t^.  Cotton,  33  Neb. 

Ala.  464.  560. 

S.  In  re  Pennsylvania  Co.,  137  U.  S.  Ohio. — State    v.    Wilson,    12    Ohio 

451;  In  re  Sherman,  124  U.  S.  364.  Cir.  Ct.  Rep.  636,  7  Ohio  Dec.  17. 

To  Oompel  Rehearing  in  Cironit  Court.  Pennsylvania,  —  Newlin's      Petition, 

--^  If  by  mistake  a  Circuit  Court  of  the  123   Pa.    St.  541 ;    Newlin    v,    Indiana 

United  States,  in  granting  a  motion  to  County,  23  W.  N.  C.  (Pa.)  153. 

Temand  a  cause  to  the  state  court,  has  Wisconsin,  —  State  v,  Washburn,  S9 

ciot  before  it  the  complaint  in  the  ac-  Wis.  p9,  overruling  State  v.  McArthur, 

don,  it  is  within  the  discretion  of  the  13  Wis.  407. 
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Cl«rk*8  Mlnittarial  Butiof.  —  Mandamus  has  been  issued  to  compel 
a  clerk  of  court  to  perform  his  ministerial  duties  in  connection 
with  the  granting  of  a  change  of  venue.* 

To  Sot  Aiido  Chango.  —  The  better  opinion  seems  to  be  that  a  writ 
of  mandamus  will  not  lie  to  compel  the  setting  aside  of  a  change 
of  venue.* 

To  Prooood  to  Trial  After  Change  of  Yonne.  —  Where  a  change  of  venue 
has  been  granted  a  writ  of  mandamus  may  be  issued  to  compel 
the  court  to  which  the  cause  is  transferred  to  proceed  with  the 
trial.* 

Appeal,    Not   Mandanras.  —  Where    a  change  of  venue   was  awarded   in   a 

motion  to  change  the  place  of  trial  of  criminal  case  in  the  absence  of  the  ac- 

an  action  is  overruled  without  delay,  cused,  a  mandamus  has  been  issued  to 

an  appeal  from  the  order  affords  com-  set  it  aside.     Ex  p.  Bryan,  44  Ala.  402. 

plete  remedy,  and  mandamus  will  not  But    see    Innerarity   v.    Hitchcock,    y 

lie  to  compel  the  court  to  change  the  Stew.  &  P.  (Ala.)  9. 

place  of   trial.     Mandamus  is   proper  After  Trial  and  Yerdiet.  —  A  writ  of 

only  when  the  court  unreasonably  de-  mandamus  has  issued  to  set  aside  a 

lays  the  motion.     Matter  of  Pearsons,  change  of  venue  where  the  change  was- 

98  Cal.  603.     See  also  State  v.  Wash-  granted  after  the  issues  had  been  tried 

burn,  22  Wis.  99.  and  a  verdict  found.     Ex  /.  Cox,   lO' 

Juitice  of  tha  Peace  —  KiMonri.  —  In  Mo.  742. 

Missouri   a  mandamus  may  issue  to  An  Agreement  Between  the  Attorneys 

compel  a  justice  of  the  peace  to  grant  for  the  defendant  and  the  counsel  for 

a   change.     State   v.  Clayton,  34  Mo.  the   prosecution   that  a  criminal  trial 

App.  563;    State  V,   Brumley,  53  Mo.  should  be  returned  to  the  County  Court 

App.     126;    State    V,    McCracken,    60  from  which  it  was  removed  presents 

Mo.  App.  650,  in  which  case  it  was  held  no  legal  reason  for  demanding  such* 

that   the   relator's   remedy  by  appeal  return,  and  a  mandamus  to  compel  the 

was  not  an  adequate  one.  court  in  which  the  indictment  is  pend- 

Griminal    One — Alabama.  —  In    Ala-  ing  to  return   the   trial  of  the  cause 

bama  the  writ  has  been  issued  to  com-  from  the  court  to  which  it  was  removed 

pel  the  granting  of  a  change  of  venue  will  be  denied.     Ex p,  Dennis,  48  Ala. 

in   a  criminal  case.     Ex  p.  Chase,  43  304. 

Ala.  303,  overruling  Ex  p.  Banks,  28  JnrUdiotion     Improperly     Declined.  — 

Ala.  28.  Where  an  inferior  court,  having  deter- 

1.  Robinson  v.  Stone,  13  Ark.  290;  mined  that  it  had  no  jurisdiction,  and 
State  V,  Shaw,  43  Ohio  St.  324.  that  another    tribunal   had    exclusive 

Where  a  Change  of  Venue  Has  Been  jurisdiction,  for  that  reason  refused  to 
Ckaatad,  mandamus  may  issue  to  com-  proceed  to  a  final  disposition  of  a 
pel  the  clerk  to  take  steps  necessary  to  criminal  case,  and  ordered  it  trans- 
perfect  the  relator's  right  to  the  ferred  to  the  other  tribunal  for  that 
change.  Robinson  v.  Stone,  13  Ark.  purpose,  it  was  held  that  the  Supreme 
390.  Court  would,  upon  an  application  for 

2.  Ex  p.  Dennis,  48  Ala.  304;  Exp,  a  mandamus  to  compel  the  inferior 
Reeves,  52  Ala.  394;  People  v.  Hub-  court  to  proceed,  inquire  into  the  ques- 
bard,  22  Cal.  34;  hfewlin*s  Petition,  123  tion  of  jurisdiction,  and  if  it  found  the 
Pa.  St.  541.  But  see  Ex  p.  Bryan,  44  jurisdiction  to  exist  would  issue  the 
Ala.  402;  Kelley  v.  Simpson,  79  Mich.  writ.  State  v,  Laughlin,  75  Mo.  358. 
392;  Simpson  v,  Kelley,  81  Mich.  116;  8.  Territory  v.  Judge,  5  Dakota  275; 
Ex  p.  Cox,  10  Mo.  742.  People  v.  Scates,  4  111.  351;  People  v^ 

Chaaffe  Previonily  Aiked  by  the  Bela-  Zane,  105  III.  662;    State  v,  0*Bryan» 

tor.  —  In  Ex  p.  Reeves,  52  Ala.  394,  it  102  Mo.  254. 

was  held  that  mandamus  would  not  He  To  Try  Criminal  Oaae.  —  The  Supreme 
to  set  aside  a  change  of  venue  which  Court  has  jurisdiction  to  hear  and  de- 
had  originally  been  granted  on  an  cide  an  application  for  a  mandamaa 
application  made  by  the  relator  him-  against  a  circuit  judge  to  direct  him  to 
self.  try  a  defendant  for  an  alleged  crime 

In  AhMttoe  of  Aoenied.  —  Where  the  on  a  change  of  venue  from   another 

549  Volume  XIII. 


Xandamoi  to  Covrti                   MANDAMUS,  and  Jndioial  OAeen. 

g.  Continuances  —  (i)  To  Grant  Continuances,  —  In  some 
states  a  writ  of  mandamus  may  be  issued  to  compel  the  granting 
of  a  continuance.* 

(2)  To  Set  Aside  Continuances.  —  In  most  states  it  is  held  that 
a  writ  of  mandamus  will  not  issue  to  set  aside  a  continuance 
already  granted,*  the  granting  of  a  continuan<:e  being  a  matter  of 
discretion.' 

county.       People     v,    Zane,    105    111.  immediate  hearing.     Rose  v.  Superior 

662.  Ct  ,  65  Cal.  570. 

Order  of  Bemand  BiBreguded.  —  Where  ConUnnaiiee  Graated  Without  AiBdavit 

a  change  of  venue  is  rightly  awarded  —  Although  the  granting  by  a  justice*s 

to  the  Circuit  Court  of  another  county,  court  of  a  motion  for  a  continuance 

an  order  of  remand  made  by  the  latter  without  any  affidavit  or  other  legal  evi- 

court  will  be  deemed  a  nullity,  and  dence  showing  the  necessity  therefor 

mandamus  will  lie  in  such  case  to  com-  is  error,  yet  the  commission  of  such  an 

pel  the  latter  court  to  proceed  with  the  error  will  not  authorize  the  Supreme 

trial  of  the  cause.     State  v,  O' Bryan,  Court  to  direct  the  justice  by  writ  of 

102  Mo.  254.  mandamus     to    dismiss     the    action. 

1.  Lansing  Lumber  Co.  v,  Ingham  Whaley  v.  King,  92  Cal.  431. 
Circuit  Judge,  108  Mich.  305;  People  Contra.  —  In  some  cases  where  a 
V,  Ionia  Circuit  Judge,  32  Mich.  61;  cause  has  been  continued  without  a 
Harper  v.  Baker,  9  Mo.  116;  Reg.  v.  proper  showing  for  a  continuance  hav- 
Justices,  3  Q.  B.  810,  43  E.  C.  L.  985;  ing  been  made,  a  mandamus  has  been 
Rex  V.  Frieston,  5  B.  &  Ad.  597,  27  E.  granted  to  compel  the  setting  aside  of 
C.  L.  134.  such  continuance.     Dixon  v.  Field,  10 

Contra.  —  Exp.  South,  etc.,  Alabama  Ark.  243;  People  v.  Pearson,  2  III.  473. 

R.  Co.,  44  Ala.  654;  Ex  p.  Opdyke,  62  In    Louisiana   mandamus    ha^  been 

Ala.  68;   Ex  p.  Jones,  66  Ala.   202,  in  granted  to  compel  the  setting  aside  of 

which  cases  the  granting  of  a  continu-  a  continuance  where  the  judge  had  no 

ance  is  held  to  be  a  matter  of  discre-  discretion  as  to  the  time  of  trial.     State 

tion,  which  will  not  be  interfered  with  v.  Posey,  17  La.  Ann.  252. 

by  mandamus.  Ho  Slowing  of  Want  of  Toftimony.  — 

2.  Alabama,  —  Comstock  v,  Givens,  Where  a  cause  is  continued  over  the 
6  Ala.  95;  Ex  p.  South,  etc.,  Alabama  objection  of  a  party  without  legal  au- 
R.  Co.,  44  Ala.  654;  Ex  p.  Opdyke,  62  thority,  as  without  a  proper  showing 
Ala.  68;  Exp,  Jones,  66  Ala.  202.  of  the  want  of  testimony  or  that  the 

California,  —  Rose    v.  Superior  Ct.,  party  for  other  cause  is  unable  to  go 

65  Cal.  570;  Stone  v,  McCann,  79  CaL  safely  (o  trial  on  the  merits,  a  man- 

460;  Whaley  v.  King,  92  Cal.  431.  damns  will  lie  from  the  Supreme  Court 

Louisiana,  —  State  v.  Judge,  15  La.  to  compel  the  inferior  court  to  proceed 

521:  State  r.  Buckner,45  La.  Ann.  247.  with   the    trial.     Dixon    v.    Field,    10 

New  Mexico.  —  Territory  v.  Ortiz,  i  Ark.  243. 

N.  Mex.  5  Cormpt  TTm  of  Power  to  Continue.  —  A 

Virginia.  —  Ex    p.     Richardson,     3  mandamus  will   not  lie  to  compel  a 

Leigh  (Va.)  343.  judge  of  the  Circuit  Court  to  set  aside 

To  Prooeed  to  Trial.  —  A  mandamus  an  order  of  continuance  in  a  garnish- 
will  not  be  allowed  to  compel  the  judge  ment  case  for  further  answer,  unless 
of  an  inferior  court  to  proceed  forth-  the  power  to  continue  a  cause  has  been 
with  in  the  trial  of  a  case  in  which  he  corruptly  used.  Ex  /.  South,  etc., 
has  granted  a  continuance.  State  v,  Alabama  R.  Co.,  44  Ala.  654. 
Judge,  15  La.  522.  8.  Ex  p,  Jones,  66  Ala.  204;    Terri- 

In  an  Aotion  to  Beoovor  Lands  Claimed  tory  v.  Ortiz,  i  N.  Mex.  5. 
under  Patent  from  the  United  States,  In  the  Aboenoe  of  a  Statnte  Bagnlatiiig 
where  the  defense  is  fraud  in  procur-  Continnanoes,  it  is  left  to  the  sound  dis- 
ing  the  patent,  it  is  not  error  to  con-  cretion  of  inferior  courts  to  determine 
dnue  the  trial  for  a  reasonable  time  for  what  causes  and  how  long  to  con- 
until  the  determination  of  a  suit  pend-  tinue  cases;  and  until  the  contrary  ap- 
ing in  a  federal  court  to  set  aside  the  pears  such  discretion  will  be  presumed 
patent  on  the  ground  of  fraud,  and  to  have  been  rightfully  exercised,  and 
mandamus  will  not  lie  to  compel  an  a  mandamus  to  proceed  to  judgment 
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h.  Stipulations  and  Awards  —  stipaiation.  —  Mandamus  lies 
to  compel  the  carrying  out  of  stipulations  entered  into  between 
the  parties  to  an  action.* 

A  Stipalation  Whioh  Attempts  to  Control  the  Action  of  the  Court  in  a  matter 
which  the  parties  have  no  power  to  affect  by  their  agreement  will 
not  be  enforced  by  mandamus.*  And  mandamus  will  not  lie  to 
enforce  a  disputed  stipulation.* 

Order  Improperly  Entered.  —  Mandamus  lies  to  set  aside  an  order 
improperly  entered  under  a  stipulation."* 

Award.  —  The  writ  lies  to  compel  the  entry  of  an  award.* 

/.  Intervention  —  To  compel  PermlMion  to  intervene.  —  A  writ  of 
mandamus  will  not  lie  to  cofnpel  a  court  or  judge  to  permit  the 

will  not  lie.     Territory  r.  Ortiz,  i  N.  with  by  mandamus.    Gilbert  v.  Judges, 

Mex.  5.  3  Cow.  (N.  Y.)  59. 

Aooonnt  Hot  Filed  with  Declaration.  —  3.  Leavitt  v.  Judges,  52  Mich.  595, 

Where  the  Circuit  Court  granted  a  con-  in  which  case  the  stipulation  was  to 

tinuance  because  an  account  was  not  settle  a  cause,  and  money  had  been 

filed  with  the  declaration  on  a  bill  of  paid  thereunder. 

exchange   which    contained  a  special  4.  People  v.  Branch  Circuit  Judge, 

count  and  the  common  money  counts,  26  Mich.  370. 

although  the  declaration  and  a  copy  of  6.  Chapman  v,  Ewing,  78  Ala.  403; 

the  bill  declared  on  were  filed   more  Dudley    f.   Farris,   79   Ala.   188.     But 

than  ten  days  previous  to  the  session  see  Farwell's  Petition,  2  N.  H.  123. 

of    that    court,    the    Supreme    Court  To  Bestore  Award   to  Files.  —  When 

granted  a  mandamus  to  the  judge  of  an  award  has  been   duly   made    and 

the  Circuit  Court  directing  him  to  re-  signed  by  the  arbitrators,  a  party  in 

scind  the  order  for  a  continuance  and  whose  favor  it  is  rendered  has  a  right 

proceed  with  the  cause  on  the  merits,  to  have  it  returned  to  the  clerk  of  the 

without  requiring  the  plaintiff  to  file  an  court,  in  order  that  judgment  may  be 

account     under    the    money    counts,  entered  upon  it;  and  if,  having  been 

People  V.  Pearson,  2  111.  473.  returned,  it  is  subsequently  withdrawn 

1.  Ex  p.  Lawrence,  34  Ala.  446.  by  one  of  the  arbitrators  before  judg- 

8.  Exp.  Rowland,  26  Ala.  133;  Exp,  ment  has  been  entered  upon  it,  man- 
Dennis,  48  Ala.  304.  dam  us  lies  to  compel  its  restoration  to 

To    Betnm    Transferred    Case.  —  An  the  files.     Chapman  «/.  Ewing,  78  Ala. 

agreement  between  the  attorneys  for  403. 

the  defendant  and  the  prosecution  that  The  Only  Semedy.  —  If  the  chancellor 
a  criminal  trial  may  be  returned  to  the  improperly  refuses  to  enter  up  an 
county  from  which  it  was  removed  award  of  arbitrators  as  the  judgment 
presents  no  legal  reason  for  demanding  and  decree  of  the  court,  a  mandamus 
such  return,  and  a  mandamus  to  com-  is  the  only  adequate  and  proper  rem- 
pel  the  court  in  which  the  indictment  edy  to  revise  his  action.  Dudley  v, 
is  pending  to  return  the  trial  of  the  Farris,  79  Ala.  188. 
cause  to  the  court  from  which  it  was  Award  Bejeoted  Without  Canse  As- 
removed  will  be  denied,  ^jr/.  Dennis,  signed.  —  Where  a  rule  from  a  justice 
48  Ala.  304.  of  the  peace  for  a  reference  to  arbitra- 

Stipolation  Beqnired    by  Ck)nrt.  —  On  tors  is  returned  to  the  justice,  he  has 

setting  aside  a  ca.  sa.  for  irregularity,  authority  either  to  accept  or  reject  the 

the  Court  of  Common  Pleas  required  award.     If  he  rejects  it  without  assign- 

the  party  against  whom  it  issued  to  ing  on  the  record  a  sufficient  cause,  the 

stipulate  that  he  would  not  bring  false  proceedings  by  him  are   not   thereby 

imprisonment.      On   motion  for  man-  rendered  void.     They  are  valid  until 

damns   requiring  the  court  to  vacate  quashed  or  reversed,  and  mandamus 

the  condition,  it  was  held  that  it  was  a  will  not  lie  to  compel  an  entry  of  the 

matter  of  discretion  in   the  Common  award.     Farwell's   Petition,   2  N.    H. 

Pleas  which  would  not  be  interfered  123. 
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relator  to  intervene  iR  an  action.* 

Yaoation  of  Erroneous  Order.  —  A  mandamus  has  been  issued,  how- 
ever, to  vacate  an  order  improperly  allowing  intervention.* 

j.  Pleas,  Proof,  and  Witnesses  —  To  auow  fiom.  —  Whether 
a  writ  of  mandamus  will  lie  to  compel  the  allowance  of  a  plea  is 
a  point  on  which  the  decisions  are  in  conflict.  In  Michigan  and 
New  York  the  affirmative  has  been  held,' and  in  J/wj^ttr/and 
New  Jersey  the  contrary.* 

The  Supreme  Court  of  the  United  Statee  has  held  that  the  writ  will  not 
lie  when  the  respondent's  refusal  is  discretionary.* 

To  Strike  Out  Plea.  —  A  conflict  also  exists  as  to  whether  man- 
damus lies  to  compel  the  striking  out  of  a  plea.  In  Michigan  it 
is  held  that  the  writ  does  lie  in  such  a  case;*  but  the  Supreme 
Court  of  the  United  States  has  ruled  otherwise.^ 

To  Beoeiye  Proof  or  Hear  Witneeeee.  —  In  a  number  of  cases  writs  of 
mandamus  to  compel  a  court  to  receive  proof  or  hear  witnesses 
have  been  refused.* 

1.  Appling  f.  Bailey,   44  Ala.   333;  presents  a  judicial  question  the  deci- 

People  V,  Sexton,  37  Cal.  532;    Elliott  sion  of  which  cannot  be  reviewed  or 

V,  Paterson,  65  Cal.  109;  White «/.  U.  S.,  controlled    by     mandamus,    however 

I  Black.  (U.  S.)  501.     Contra^  Reynolds  erroneous  it  may  be.     People  r.  Scx- 

V.  Crook,  95  Ala.  570.  ton,  37  Cal.  532. 

Confirmation  of  Mexioan  Title.  —  The  2.  Riverside  Iron  Works  v,  Hosmer, 

Supreme  Court  will  not  award  a  man-  100  Mich.  124.                                 ' 

dam  us   to  the  judge  of    the   District  8.  Peck  v,  Adsit,  98  Mich.  639;  Peo- 

Court  commanding  him  to  permit  the  pie  v.  New  York  C.  PI.,  18  Wend.  (N. 

intervention  of  one  claimant  in  a  pro-  Y.)  534. 

ceeding  instituted  by  another  for  the  4.  State  v,  Thayer,  10  Mo.  App.  540; 

confirmation  of  a  distinct  title  under  Anonymous,  7  bf.  J.  L.  160.     But  see 

a  Mexican  grant.     White  v,  U.  S.,  i  Benedict  v.  Howell,  39  N.  J.  L.  224. 

Black  (U.  S.)  501.  To     Aieert     Constitntional    Bight.— 

By  Adminiftrator  of  Deceased  Party.  —  Mandamus  will  not  lie  to  compel  a 
A  judgment  rendered  against  a  party  trial  judge  to  permit  the  filing  of  a 
to  an  action  after  his  death  is  not  void  pleading  in  a  cause  pending  before 
on  its  face.  Proceedings  to  set  the  him,  though  it  is  claimed  that  the  re- 
judgment  aside  must  be  heard  before  lator  can  in  no  other  way  assert  an 
application  for  a  mandamus  can  be  alleged  constitutional  right.  State  v. 
made  by  the  administrator  of  the  dece-  Thayer,  10  Mo.  App.  540. 
dent  to  compel  the  court  to  substitute  6.  Ex  p,  Davenport,  6  Pet.  (U.  S.) 
him  as  a  party  to  the  action.  Elliott  661. 
V.  Paterson,  65  Cal.  loq.  6.  Arno  v.  Wayne  Circuit  Judge,  4a 

Auignee  in   Banknptcy    of  Bemoved  Mich.  362. 

Bzeontor.  —  As  no  appeal  is  provided  7.  Columbia  Bank  v.  Sweeny,  i  Pet. 

from   the  action  of  the  Probate  Court  (U.  S.)  567. 

overruling  a  motion  to  make  an   as-  8.  Alabama,  —  ^jt/.  Bell,  48  Ala.  285. 

signee   in   bankruptcy  of    a   removed  California.  —  Tibbetts  «r.  Campbell, 

executor  a  party  to  the  final  settlement  (Cal.  1891)  27  Pac.  Rep.  531;  Scott  ». 

of  his  accounts  and  to  render  a  decree  Superior  Ct.,  75  Cal.  114. 

in  favor  of  the  assignee  for  the  amount  Louisiana,  —  State  v.  Judge,  46  La. 

due  the  bankrupt  by  the  estate,  a  writ  Ann.  365. 

of  certiorari,  and   not  mandamus,   is  Montana.  —  State    v.   First   Judicial 

the  proper  remedy  to  revise  such  ac-  Dist.  Ct.,  16  Mont.  274. 

tion.     Appling  v.  Bailey,  44  Ala.  333.  United  States,  — In  re  Hawkins,  147 

A  Matter  of  Bisoretion.  —  A  motion  U.  S.  486. 

for  leave   to  intervene   in  an    action  England.  —  Rex  v.  Justices,  i  D.  & 

made  at  any  stage  of  the  proceedings  R.  325,  16  E.  C.  L.  41. 
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Goareioii  of  WitnMMi.  —  A  writ  of  mandamus  may  issue  against  a 
court  for  failure  to  compel  the  attendance  of  witnesses  ^  and  for 
failure  to  compel  witnesses  to  answer  questions.*  But  whether  a 
judge  shall  make  an  order  requiring  the  attendance  as  a  witness 
of  a  person  confined  in  a  state  prison  is  a  matter  of  discretion 
which  cannot  be  controlled  by  mandamus.' 

Attaehment  Againit  Party  or  Witnais.  —  It  has  been  held  that  the 
granting  or  setting  aside  of  an  attachment  against  a  party  or  a 
witness  is  not  a  matter  within  the  discretion  of  the  primary  court.* 

k.  Depositions  —  To  Yaoate  Ord«r  for  CommlMioB.  —  Mandamus  does 
not  lie  to  vacate  an  order  for  a  commission  to  take  depositions.* 

To  Yaoate  Order  Sappreesing  Bepoeitlon.  —  Nor  will  it  lie  to  compel  a 
primary  court  to  vacate  an  order  suppressing  a  deposition.* 

/.  Interrogatories.  —  A  writ  of  mandamus  has  been  issued 
to  compel  the  allowance  of  interrogatories  improperly  rejected.'^ 
But  the  writ  has  been  refused  when  it  was  sought  to  compel  an 
answer  to  irrelevant  interrogatories.® 

m.  Reference  —  to  compel  Granting.  —  A  writ  of  mandamus  may 
be  issued  to  compel  the  granting  of  an  order  to  refer  a  cause.  • 

To  Prooeed  on  Beferenoe.  —  Mandamus  lies  to  compel  a  circuit  court 
commissioner  to  proceed  on  an  order  of  reference  tendered  to  him 
for  execution.*® 

To  Enter  Judgment  on  Seferee's  Beport.  —  The  entry  of  a  judgment  in 
accordance  with  a  referee's  report  may  be  compelled  by 
mandamus.** 

Farther  Proof  on  Appeal  in  Admiralty  order  was  issued  directing  that  a  corn- 
Case.  —  The  Supreme  Court  cannot  by  mission  issue  to  take  the  deposition  of 
mandamus  review  the  judicial  action  a  witness,  on  a  motion  for  a  new  trial, 
of  a  Circuit  Court  of  Appeals  in  refus-  under  a  statute  authorizing  such  a 
ing  to  receive  further  proof  offered  by  commission. 

an  appellant    in   an   admiralty  cause  6.  Ex  /.   Elston,  25  Ala.   72;  Ex  p, 

pending  in  that  court  on  appeal.     In  South,  etc.,  Alabama  R.  Co.,  65  Ala. 

r^  Hawkins,  147  U.  S.  486.  600. 

To  Confirm  De&nlt.  —  A  mandamus  to  To  Sappress.  —  Mandamus    will    not 

compel  an  inferior  court  to  hear  wit-  lie  to  compel  a  circuit  judge  to  sup- 

nesses   to  confirm  a  default   will   not  press  a  deposition  taken  in  a  chancery 

issue,  when   since   the   application  of  suit,  as  the  question  should  be  raised 

the  plaintiff  to  confirm  the  default  the  by  appeal.     Chandler  v.  Pailthorp,  97 

defendant  in  the  lower  court  has  filed  Mich.  621. 

his   answer.     St^te   v.   Judge,   46   La.  7.  Mallory  v,  Matlock,  10  Ala.  595. 

Ann.  365.  In  Mallory  v,  Matlock,  7  Ala.   757, 

To  Let  In  Teehnioal  Befonae.  —  A  man-  and  in  Uline  v.  New  York  Cent.,  etc., 

damus  will  not  be  granted  (o  let  in  a  R.  Co.,  79  N.  Y.  175,  this  question  was 

mere  technical  defense  founded  on  de-  raised  but  not  decided, 

fective  service  of  process.     Exp.  Bell,  8.  Ex p,  Grantland,  29  Ala.  69. 

48  Ala.  285.  9.  People  v.  Williams,  55  111.  178. 

1.  Locket  V,  Child,  11  Ala.  640.  Hot  to  Partionlar  Kaster.  —  Mandamus 

2.  Satterwbite  v.  State,  142  Ind.  i.  does  not  lie  to  compel  a  judge  to  refer 
8.  Willard   v,  Superior  Ct.,  82  Cal.  a  case  to  a  particular  master  in  chan- 

456.     To  the  same  effect  see  Giboney  eery.     People  v.  Williams,  55  111.  178. 

V.  Rogers,  32  Ark.  462.  10.  Warner  v.  Randall,  37  Mich.  473. 

4.  Hogan  v.  Alston,  9  Ala.  627.  11,  People  v.  Wayne  Circuit  Judge, 

5.  Muskegon  Booming  Co.  v,  Dick-  18  Mich.  483;  Dorr  v.  Hill,  62  N.  H. 
erican,  97  Mich.  622,  in  which  case  an  506;  State  v.  Call,  36  Fla.  305.     Contra. 
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To  Set  Aside  Beport.  —  A  writ  of  mandamus  will  not  lie  to  set  aside 
the  report  of  referees,*  nor  will  the  writ  lie  to  vacate  an  order 
setting  aside  such  report.* 

To  Compel  Seferee  te  Sign  Statement.  —  A  writ  of  mandamus  will  lie  to 
compel  a  referee  to  sign  and  settle  a  statement  on  a  motion  for 
a  new  trial.' 

«.  Trial  by  Jury  and  Jury  Service  —  To  compel  Trial  by 
Jury.  —  In  numerous  cases  applications  for  a  mandamus  to  compel 
a  trial  by  jury  have  been  denied,  it  being  held  that  it  is  not  the 
proper  remedy,*  there  being  a  right  to  appeal.* 

Ludlum  V.  Fourth  Dist.  Ct.,  9  Cal.  7.  v.  Kentucky  Cent.  R.  Co.,  85  Ky.  177; 

But  see  Russel  v.  Elliott,  3  Ca].  245.  State  v.  Esnault,  12  Martin  (La.)  483; 

1.  People  V.  Superior  Ct.,  18  Wend.  Corporation  v.  Paulding,  4  Martin  N. 

(N.  Y.)  575;  Ferris  w.  Munn.  22  N.  J.  L.  S.  (La.)  189;  Sute  v.  Judge,  48  La.  Ann. 

161.  503. 

Error,  Hot  Muidamni.  —  A  mandamus        Jury   BiMlutrged   for   Ulegality.  —  In 

will  not  be  granted  requiring  a  subor-  Corporation  v.  Paulding,  4  Martin  N. 

dinate    court    in   which  an  action    is  S.  (La.)  189,  the  only  objection  which 

pending  to  set  aside  a  report  of  referees  the  judge  made  to  trying  the  case  was 

on  the  ground  that  it  was  contrary  to  the   illegality  of  the  jury.     The  only 

law,  the  remedy  of  the  party  being  by  direction,  therefore,  which  the  Supreme 

writ  of  error.     People  v.  Superior  Ct.,  Court   would  give  in  case  it  differed 

18  Wend.  (N.  Y.)  575.  with  him  in  opinion  would  be  to  pro- 

3.  People  V.  Osceola  Circuit  Judge,  ceed  and  try  the  cause,  and  it  was  held 
30  Mich.  99;  Ex p,  Basseti,  2  Cow.  (N.  that  a  mandamus  would  not  issue  to 
Y.)458;  People  v.  Judges,  21  Wend,  compel  him  to  do  so,  where  the  jury 
(N.  Y.)  20.     Contra^  People  v.  Niagara  had  already  been  discharged. 

C.  PI.,  12  Wend.  (N.  Y.)  246.  Failure  to  File  Proper  Demand.  —  In 

The  Betting  Aside  of  a  Beference  upon  Exp,  Ansley,  107  Ala.  613,  it  was  held 

cause  is  such  interlocutory  action  as  is  that  mandamus  would  not  lie  to  com- 

within  the  legitimate  discretion  of  a  cir-  pel  the  vacation  of  an  order  transfer- 

cuit  judge,  and  will  not  be  reviewed  by  ring  a  case  to  the  nonjury  docket  where 

mandamus.     People  v,  Osceola  Circuit  the  relator  had  failed  to  demand  a  jury 

Judge,  30  Mich.  99.  in  the  form  required  by  statute. 

Founded  on  Improper  Testimony.  —  A  To    Impanel    Jury.  —  In    Mendon  v. 

Court  of  Common  Pleas  has  a  right  in  Worcester    County,   10    Pick.   (Mass.) 

its  discretion   to  set  aside   the  report  235,  it  was  held  that  a  writ  of  man- 

of  referees,  on  the  ground  that  it  is  damns  may  be  issued  to  confpel  the 

founded  on  the  testimony  of  a  witness  impaneling  of  a  jury, 

who  in  its  opinion  was  not  credible,  and  5.  Donohue  v.  Superior  Ct.,  93  Cal. 

such  discretion  will  not  be  interfered  252;  Shine  v.  Kentucky  Cent.  R.  Co., 

with  by  mandamus.     Ex  p,  Bassett,  2  85  Ky.  177. 

Cow.  (N.  Y.)  458.  Condemnation  of  Land  for  Ballwaj.— 

8.  Careaga  v.  Fernald,  66  Cal.  351;  In  Shine  v.  Kentucky  Cent.  R.  Co.,  85 

Whitmore    v.    Harris,    10    Utah    259.  Ky.  177,  the  judge  of  a  County  Court 

Compare  State  v.  McArthur,  23  Wis.  427.  having  dismissed  a  proceeding  on  ap- 

When  Signing  Hot  Ck)mpelled.  —  Where  peal  for  the  condemnation  of  land  for 
the  parties  to  an  action  stipulate  that  railway  purposes,  upon  the  ground  that 
referees  be  appointed  by  the  court  to  the  appellant  had  no  right  to  sue,  the 
determine  certain  disputed  facts,  and  appellee  sought  to  compel  him,  by  man- 
that  their  report  when  made  shall  be  damns,  to  impanel  a  jury  to  try  the 
the  findings  of  the  court,  and  shall  be  issues  of  fact  raised  by  exceptions  to 
signed  by  the  judge,  this  does  not  ren-  the  commissioner's  report  as  to  dam- 
der  it  his  official  duty  to  sign  such  re-  ages.  It  was  held  that  mandamus 
port,  and  he  will  not  be  compelled  to  do  would  not  lie,  as  the  county  judge  was 
so  by  mandamus.  State  7/.  McArthur,  not  required  to  defer  the  exercise  of  his 
23  Wis.  427.                         *  judgment  as  to  the  right  of  the  appellee 

4.  Ex  p,  Ansley,  107  Ala.  613;  Dono-  to  maintain  the  proceeding  until  a  jury 
hue  V,  Superior  Ct.,  93  Cal.  252;  Shine  had   passed   upon    the  issue  of   fact. 
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■ 

To  Compol  TriAl  by  Judge.  —  It  has  been  held  that  mandamus  will 
not  lie  to  compel  a  judge  to  try  a  cause  alone,  where  he  has  already 
ordered  a  jury  trial.* 

To  Seenre  Biieharge  from  Jury  Serrioe.  —  A  writ  of  mandamus  may 
issue  to  secure  the  discharge  of  the  relator  from  jury  service.* 

o.  Dismissal   and    Reinstatement  of   Causes  —  (i)   To 

Compel  Court  to  Dismiss.  —  As  a  General  Bnle  a  writ  of  mandamus 
will  be  issued  to  compel  courts  and  judicial  officers  to  dismiss 
proceedings  pending  before  them  when  they  have  wrongfully 
refused  to  dismiss  on  application  of  the  relator ;  ^  but  a  writ  of 
mandamus  will  not  lie  to  compel  a  court  to  dismiss  a  proceeding 
when  the  effect  of  granting  the  writ  would  be  to  control  the  dis- 
cretion of  the  lower  court.* 

To  strike  from  Dooket.  —  It  has  been  held  that  mandamus  will  not 
lie  to  compel  an  inferior  court  to  strike  a  cause  from  its  docket 

Moreover,  the  appellee  had  the  right  of  Court  to  quash  a  bond  for  costs  and 

appeal  to  the  Circuit  Court,  although  dismiss  the  plaintiff's  suit  for  want  of 

the  issues  of  fact  had  not  been  passed  security  for  costs,  or  to  show  cause  why 

upon  by  a  jury.  such  suit  had  not  been  dismissed. 

1.  State  V.  Judge,  44  La.  Ann.  1085.  To  Enter  Judgment  of  Discontinnanoe. 

8.  State  V.   Fisher,  (Mo.   1893)  21  S.  — A  writ  of  mandamus  will  issue  to 

W.  Rep.  593.  compel  a  justice  of  the  peace  to  enter  a 

But  in  State  v.  Fisher,  119  Mo.  344,  judgment  of  discontinuance.     Ander- 

the  writ   was  refused  because  the  re-  son  v.  Pennie,  32  Cal.  265. 

lator  was  not  exempt  from  such  duty.  Snit  by    Honreildent.  —  "  This  court 

3.  Alabama.  — Ex  p.  Cole,  28  Ala.  50;  has  decided,  where  no  final  judgment 

Exp,  Robbins,  29  Ala.  71;  Steamboat  has  been  rendered,  that  a  mandamus 

Empire  v.  Alabama  Coal  Min.  Co.,  29  will  be  granted  to  compel  the  dismissal 

Ala.  698;    Ex  p.  Morgan,  30  Ala.  51;  on  motion  of  a  suit  brought  by  a  non- 

Broyles  v,  Maddox,  43  Ala.  357.  resident,  without  first  giving  security 

California.  — Anderson  v.  Pennie,  32  for  costs  as  required  by  the  statute." 

Cal.  265.  Broyles  v.  Maddoxj  43  Ala.  359.     But 

Kentucky.  —  Barnett  v.  Warren  Cir-  st^Exp.  Morgan,  30  Ala.   51;  Steam- 

cait  Ct.,  Hard.  (Ky.)  180.  boat  Empire  v,  Alabama  Coal  Min.  Co., 

Michigan.  —  People  v.  Wayne  Circuit  29  Ala.  699;  Ex  p.  Robbins,   29  Ala. 

Judge,  27  Mich.  303;  Weston  v.  Probate  71. 

adge,  69  Mich.  600;  Palmer  t/.  Peck,  Diemiieal  of  Criminal  Prooeontion.— The 

90  Mich.  I;  Ayres  v.  Gartner,  90  Mich,  denial  of  a  motion  to  dismiss  a  criminal 

380;  Merriman  v.  Peck,  ^5  Mich.  277;  prosecution,  made  under  a  statute  for 

Lanahan  v.    Kent  Circuit  Judge,    106  delay  in  bringing  the  cause  to  a  trial. 

Mich.  685.  is  the  exercise  of  judicial   discretion 

Bill  forDiyoroe.  — Mandamus  will  lie  upon  a  judicial  question,  and  whether 

to  compel  the  granting  of  a  motion  to  right  or  wrong  cannot  be  reviewed  upon 

dismiss  a  bill  for  divorce  the  oath  for  application  for  a  mandamus.     Strong 

which  fails  to  contain  the  statutory  non-  v.  Grant,  99  Cal.  100. 

collusion  clause    made  by  the  defend-  4.  Exp.  Rowland,  26  Ala.  133;  Exp. 

ant  after  an  appearance  and  answer.  Garlington,    26   Ala.    170;     People    v. 

Ayres  v.  Gartner,  90  Mich.  380.  Pratt,  28  Cal.  166;  Strong  v.  Grant,  99 

Beplevin  flhodt.  —  In  Lanahan  v.  Kent  Cal.  100. 

Circuit   Judge,    106  Mich.   685,   man-  Under  Agreement  of  the  Parties.  —  In 

damns  was  issued  to  compel  the  dis-  Exp.  Rowland,  26  Ala.  133,  it  was  held 

missal  of  a  replevin  suit.  that    mandamus    from    the    Supreme 

ToDiimiM  Salt  and  Qnaih  Bond  for  Coete.  Court  would  not  lie  to  compel  a  chan- 

—  In    Barnett   v.    Warren  Circuit  Ct..  cellor  to  dismiss  a  cause  on  motion  in 

Hard.    (Ky.)   180,    a    mandamus    was  pursuance  of  a  written  agreement  be- 

awarded     commanding     the     Circuit  tween  the  parties  to  that  e£fect. 
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on  the  ground  that  it  had  been  discontinued  by  submission  ta 
arbitration.  * 

Anothor  Eemody.  —  Mandamus  to  compel  a  dismissal  has  been 
refused  where  the  relator  had  another  remedy.* 

Whon  Appeal  or  Certiorari  Lioo.  —  Thus  it  is  held  that  mandamus  will 
not  lie  to  compel  the  court  to  dismiss  a  proceeding  when  the 
relator  can  have  an  appeal  •  or  a  writ  of  certiorari.* 

Waiver  of  Objectioni.  —  When  a  relator  has  waived  objections  which 
he  might  properly  take  to  proceedings  pending  before  the 
respondent,  he  cannot  have  a  mandamus  to  compel  the  dismissal 
of  such  proceedings.* 

(2)  To  Compel  Court  to  Reinstate,  —  In  many  states  writs  of 
mandamus  have  been  issued  to  compel  courts  to  reinstate  pro- 
ceedings which  have  been  improperly  dismissed ;  •  but  in  a  num- 

1.  Ex  p.  Garlington,  26  A.la.  170.  sony,  4  Ala.  317;  Braim  v.  Da  Costa, 

2.  Another  Semedy.  —  A  mandamus  to  4  Ala.  393;  Brazier  v.  Tarver,  4  Ala. 
compel  the  dismissing  of  a  suit  against  569;  Cuthbert  z-,  Lewis,  6  Ala.  262; 
the  objection  of  the  relator's  attorneys  State  ex  rel.  Nabor,  7  Ala.  459;  Ex  p, 
was  refused  on  the  ground  that  the  re-  Lowe,  20  Ala.  330;  Shadden  v.  Sterling, 
lator  might  substitute  other  attorneys,  23  Ala.  518;  Ex  p.  Thornton,  46  Ala. 
and  in  that  way  secure  a  dismissal.  384;  Ex  p.  Abrams,  48  Ala.  151;  Ex 
Theilman  v.  Superior  Ct.,  95  Cal.  224.  p.  Ware,  48  Ala.  223;  Exp.  State,  51 

In  Durand  v.  Gage,  76  Mich.  624,  the  Ala.  69;  Ex  p.  State,  (Ala.  1897)  22  So 

writ  was  refused  because  it  was  held  Rep.  115. 

that  if  the  proceeding  was  dismissed  Colorado,  —  Union  Colony  r.  Elliott, 

the  defendant  would  be  without  any  5  Colo.  371. 

other  remedy.  Kentucky,  —  Sanders  v.  Nelson  Cir- 

8.  Ex  p.  Bottoms,  46  Ala.  312;  Ken.  cuit  Ct.,  Hard.  (Ky.)  19. 

dall  V,  Lasslter,  68  Ala.  181 ;  In  re  Iron  Maine,  —  Davis    v,    York    Country, 

County,  37   U.  S.  App.  622;  In  re  At-  63  Me.  396. 

lantic  City  R.  Co.,  164  U.  S.  633.  Michigan,  —  People  v.  Wayne  Circuit 

To  Quash  Attachment.  —  After  a  Cir-  Judge,  27  Mich.  303;  People  v,  Wayne 

cuit  Court  has  heard  a  motion  to  quash  Circuit  Judge,  30  Mich.  98;  Weeks  r. 

an  attachment  and  to  strike  it  from  the  Wayne  Circuit  Judge,   73  Mich.  256; 

docket  because  the  affidavit  does  not  Brown  v,  Pontiac  Min.  Co.,  105  Mich, 

disclose  any  cause  of  action,  etc.,  and  653. 

after  argument   overrules  the  motion  Missouri,  —  Castello  v,  St.  Louis  Cir- 

and  enters  judgment   accordingly,   a  cuit  Ct.,   28   Mo.   259;    State  v.  Cape 

mandamus  will  not  be  issued  to  com-  Girardeau   Ct.,   73  Mo.   560;    State  v, 

pel  such   court   to  grant  the  motion.  Philips,  97  Mo.  331;    State  v,  Laugh- 

The  remedy  is   by  appeal  after  final  lin,  75  Mo.  358. 

judgment,     ^jr/.  Bottoms,  46  Ala.  312.  Montana.  —  State  v.   District  Cl,  13 

Beview  on  Certifloate.  —  In  In  re  Iron  Mont.  370. 
County,  37  U.  S.  App.  622,  on  an  ap-  New  Jersey,  —  Jones  v,  Allen,  13  N. 
plication  to  grant  a  writ  of  mandamus  J.  L.  97;  Bowlsby  v.  Johnston,  13  N. 
to  direct  a  district  judge  to  dismiss  an  J.  L.  349;  Strader  v.  Chosen  Free- 
action  pending  before  him  in  a  Circuit  holders,  15  N.  J.  L.  433;  Ten  Eyck 
Court,  the  Circuit  Court  of  Appeals  re-  v,  Farlee,  16  N.  J.  L.  270,  348;  Frcas 
fused  the  mandamus  because  the  ques-  v,  Jones,  16  N.  J.  L.  358;  Dyer  v, 
tion  whether  the  Circuit  Court  obtained  Ludlum,  16  N.  J.  L.  531;  Adams 
jurisdiction  by  the  proceedings  which  v,  Mathis,  18  N.  J.  L.  311;  Ferguson  v. 
were  taken  might  have  been  carried  for  Kays,  21  N.  J.  L.  431;  Hockenbury  v. 
review  directly  to  the  Supreme  Court  Alpaugh,  34  N.  J.  L.  342;  Benedict 
upon  a  certificate  of  the  Circuit  Court,  v.  Howell,  39  N.  J.  L.  221. 

4.  Jones  v.  Allen,  13  N.  J.  L.  97.  New      York,  —  People     v,     Clinton 

6.  Exp.  Reeves,  52  Ala.  394.  County  Judge,   13    How.   Pr.  (N.  Y. 

,    6«   Alabama,  —  Stephenson    v,  Man-  Supreme  Ct.)  277. 
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ber  of  cases  applications  for  writs  of  mandamus  to  compel  the 
reinstatement  of  a  case  have  been  denied  where  the  effect  of  the 
writ,  if  granted,  would  be  to  review  the  discretion  of  a  court  or 
judicial  officer  already  exercised  in  dismissing  the  case  or  in 
refusing  to  reinstate  it.* 

Whon  Appeal  lies.  —  In  other  cases  a  writ  of  mandamus  has  been 
refused  to  compel  the  reinstating  of  a  case  when  the  relator  had 
a  remedy  by  appeal.* 

When  Properly  Biemitsed.  —  Mandamus  will  not  lie  to  compel  the 
reinstating  of  a  case  which  has  been  properly  dismissed,  or  where 
the  relator  has  not  taken  the  steps  necessary  to  perfect  his  right 
to  have  the  case  reinstated.' 

Among  the  Instanoee  in  which  it  has  been  held  that  a  writ  of  man- 

Virginia,  —  Kent    v.   Dickinson,    25  Washington.  —  State  v.  Lichtenberg, 

<5ratt.  (Va.)  817.  4  Wash.  653. 

lVashingt<m, —  State    v.    Hunter,     3  United  States. — In  re  Morrison,  147 

Wash.  93.  U.  S.  14. 

United  States,  —  Ex  p.  Bradstreet,  8  Where  a  Plaintiff  Has  Appealed  from 

Pet.  (U.  S.)  588;    Knickerbocker  Ins.  a  judgment  dismissing  his  action,  the 

Co.  V.  Comstock,  16  Wall.  (U.  S.)  258.  Supreme  Court  will  not  consider  an  ap- 

Jnriidietion  ErroneouBly  Denied. — Man-  plication  by  the  plaintiff  for  a  writ  of 

<lamus  is  the  proper  remedy  to  com-  mandate   to  compel   the   court   to  set 

pel   a  court  to  take  jurisdiction   of  a  aside  the  judgment  of  dismissal  and 

case  which  it  has  wrongfully  dismissed  reinstate  the  cause.     State  v.  Lichten- 

because  in  the  opinion  of  the  court  it  berg,  4  Wash.  653. 

had  no  jurisdiction.     State  v.  Hunter,  Certiorari    Tint.  —  In    California    it 

3  Wash.  92.  has  been  held  that  when  an  appeal  is 

On  Account  of  Plaintiffs  Death. —  If  improperly  dismissed    the    remedy   of 

a  suit  is  improperly  dismissed  by  order  the  appellant  is  first  by  certiorari  to 

of   court  on  account  of  the  plaintiff's  annul   the  order  of    dismissal   before 

death,  its  reinstatement  may  be  coerced  proceeding    by  mandamus  to  compel 

by  mandamus.     State  <rjr  r^/.Nabor,  7  the  hearing  of  the   appeal.      Levy  v. 

Ala.  459.  Superior  Ct.,  66  Cat.  292. 

Alleged  Nonpayment  of  Costs,  —  If  a  8.  Florida.  —  State  v.  Baker,  19  Fla. 

cause  is  stricken  from  the  docket  for  19. 

alleged   nonpayment  of    costs   within  Louisiana. — State  z/.  Judges,  35  La. 

the  time  limited  by  continuance,  when,  Ann.  736. 

in    fact,    they   were   paid   within    that  Maine.  —  Davis  v.  York  County,  63 

time,  its  restoration  will  be  compelled  Me.  396. 

by    mandamus.       Ex  p,   Abrams,    48  Michigan.   —   People       v.       Wayne 

Ala.  151.  Circuit  Judge,  22  Mich.  408;  Harvey 

1.  Alabama.  —  Ex  p.  Henry,  24  Ala.  v.   Pealer,  63  Mich.  572;  Crittenden  v. 

-638.  Reill^,  97  Mich.  637. 

Arkansas.  —  Hempstead^  County    v.  Minnesota.  —  State     v.     Secrest,     33 

Orave,  44  Ark.  317.  Minn.  381. 


Kentucky. — Gohee  v,  Myers,  18   B.         New  Jersey.  —  Bennct  z*.  Kite,  9  N.  J. 

"        i,   II  N.  J.  L. 
Nevada.  —  State   v.  Wright,  4  Nev.     169;  Tichcnor  v.  Hewson,  14  N.  J.  L. 


Moa.  (Ky.)  423.  L.  106;  Schooley  v.  Ivins,   11  N. 


119;  Nevada  Cent.  R.   Co.  v.  District  26;  Thorpe  v.  Keeler,  i8  N.  J.  L.  251; 

Ct.,  21  Nev.  409.  Sinnickson  z^.  Corwine,  26  N.  J.  L.  311; 

8.  Alabama. — Ex    p.     South,    etc..  State  v.  Evans,  45  N.  J.  L.  295. 

Alabama  R.  Co.,  65  Ala.  599.  United  States.  — Ex  p.  Woollen,  104 

Michigan.  —  People  f.  Judge,  I  Mich.  U.    S.    300;    Ex  p.    State  Ins.  Co.,  18 

359.  WalL(U.  S.)4i7. 

Nebraska,  —  State  v.  Powell,  10  Neb.  Under    Military    Orden.  —  In    Ex  p. 

48.  Williams,  43  Ala.  154,  a  mandamus  to 

Texas.  —  Ewing  v.  Cohen,  63  Tex.  set  aside  an  order  dismissing  a  suit 

4S2.  was  refused  where  the  dismissal  was  in 
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daxnus  should  be  issued  to  compel  reinstatement  are  those  where 

a  bill  in  equity,*  a  cross-bill,*  an  attachment,'  and  an  appeal  have 
been  dismissed  improperly.* 

accordance  with    peremptory  military  will   issue    to    compel     reinstatement, 

orders  requiring  such  suits  to  be  dis-  Strader  v.  Chosen  Freeholders,  15  N.  J. 

missed.  L.  433. 

Por  Want  of  PrOMOntion.  —  When  pro-  Amendment  Prevented  by  Surprise,  — 
ceedings  have  been  dismissed  for  want  If  an  appellant  has  been  prevented 
of  prosecution,  and  upon  application  through  surprise,  and  without  any  fault 
for  their  restoration  to  the  docket  of  of  his  own,  from  obtaining  a  rule  on  a 
the  court  before  which  they  were  pend-  justice  to  amend  his  transcript,  in  con- 
ing, after  full  argument  of  the  motion,  sequence  of  which  his  appeal  has  been 
such  restoration  is  denied,  the  Supreme  dismissed,  a  mandamus  will  issue  to 
Court  will  not  (unless  to  prevent  great  the  court  below  directing  that  the  ap- 
in justice)  interfere  by  mandamus  to  peal  be  reinstated.  Hockenbury  v. 
order  such  restoration.  Davis  v,  York  Alpaugh,  34  N.  J.  L.  342. 
County,  63  Me.  396.  Jurisdiction  Erroneously   Declined.  — 

Unoonitltntlonal  Aet.  —  In  State  v,  A^ndamus  is  the  proper  remedy  to  re- 
Baker,  19  Fla.  19,  mandamus  to  rein-  instate  in  the  District  Court  an  appeal 
state  a  cause  was  refused,  where  the  re-  properly  brought  within  its  jurisidic- 
spondent  had  no  power  to  try  the  case,  tion,  but  which  is  dismissed  on  the 
owing  to  the  unconstitutionality  of  the  ground  of  want  of  jurisdiction.  State 
act  on  which  the  relator  relied.  v.  District  Ct.,  13  Mont.  370. 

Belator's  Dolay.  —  It  was  held  in  Crit-  Abuse  of  Discretion,  —  Where  a  Court 

tenden   v,   Reilly,   97  Mich.  637,   that  of  Appeals  has  plainly  erred  on  a  point 

mandamus  would  not  lie  to  vacate  an  of  practice,  by  misapprehending  either 

order  dismissing  an  appeal  from  the  its  own  rules  or  a  plain  rule  of  law. 

Probate  Court,  after  the  time  for  bring-  and  in  consequence  has  dismissed  an 

ing  certiorari  had  expired,  the  relator's  appeal,  mandamus  will    lie   from    the 

delay  thus  operating  to  deprive  him  of  Supreme  Court  to  correct  and  remedy 

a  remedy.  the  erroneous  and  arbitrary  exercise  of 

Ko  Power  to  Beinstate. —  Where  a  jus-  its   discretion,    notwithstanding  it  has 

tice  dismisses  a  criminal  case  and  dis-  acted.     State  v.  Phillips,  97  Mo.  331. 

charges  the  defendant,  however  errone-  Alteration  of  Transcript.  —  If  a  court 

ous   his    decision  may  be,  he  cannot  dismisses^an  appeal    upon  an  affidavit 

reinstate  the  case  or  bring  the  defend-  being  read  that  the  transcript  had  been 

ant  before  him  for  trial  without  com-  altered  or  added    to  since  the  appeal 

mencing  anew.     State  v.   Secrest,   33  was  filed  and  entered,  without  affording 

Minn.  381.  to   the   other   party  an  opportunity  of 

1.  Ex  p.  State,  51  Ala.  69.  showing  by  whom,  when,  and  by  what 

2.  Cross-bill.  —  No  appeal  lies  from  an  authority  such  addition  or  alteration 
order  of  the  chancellor  dismissing  a  had  been  made,  a  mandamus  will  be 
cross-bill  for  the  final  determination  of  awarded.  Adams  v.  Mathis,  18  N.  J. 
the  cause.     Mandamus  is  the  proper  L.  310. 

remedy  to  compel  the  setting  aside  of  Time  to  Return    Appeal  Papers. — A 

such  order  of  dismissal  and  the  restora-  rule  of  a  Court  of   Common  Pleas  re* 

tion  of  the  cross-bill  to  the  docket.     Ex  quiring  that  when  a  justice  does  not  re- 

/.  Thornton,  46  Ala.  384.  turn  appeal   papers  at  the  proper  time 

8.  Where  an  Attachment  Anoillary  to  an  the  appellant  should  rule  him  to  return 

Action  brought  in  the  usual  manner  is  them  at  the  next  term,  or  have  the  ap- 

improperly  dismissed,  mandamus  is  the  peal  dismissed,  is  only  to  prevent  delay; 

proper  remedy  to  compel  its  reinstate-  and  if  the  justice   returns  the    papers 

ment.     Boraim  v.  Da  Costa,  4  Ala.  393.  without  such  rule  the  end  is  answered, 

4.  Ten  Eyck  v.  Farlee,  16   N.  J.  L.  and  the  court  ought  not  to  dismiss  the 

34B.  appeal,  and  a  mandamus    will  issue  to 

Instances    of    Beinstatements  —  Court  restore  it.     Ferguson  v.  Kays,  21  N.  J. 

Equally  Divided,  —  If  upon  the  trial  of  L.  431. 

an  appeal  the  Common  Pleas  is  Contra.  —  The  County  Court  has  juris- 
equally  divided  on  the  question  of  the  diction  to  dismiss  an  appeal,  and  man- 
right  of  the  plaintiff  below  to  recover,  damns  will  not  lie  to  compel  such 
and  dismisses  the  appeal,  a  mandamus  court  to  reinstate  a  case  when  the  ap- 
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When  Iteinitatement  TTnaTailing.  —  It  has  been  held  that  a  mandamus 
to  compel  the  reinstatement  of  an  appeal  should  be  refused  where 
it  appears  that  if  the  writ  were  granted  the  appeal  would  ulti- 
mately be  unavailing.* 

/.  Reception  and  Entry  of  Verdict.  —  A  writ  of  man- 
damus lies  to  compel  the  entry  of  a  verdict  in  a  proper  case ;  • 
but  the  writ  does  not  lie  when  the  verdict  is  void.* 

q.  New  Trial  and  Rehearing  —  To  compel  Granting  of  Kew  Trial. 
—  A  writ  of  mandamus  may  issue  to  compel  the  granting  of  a 
new  trial,  when  the  refusal  is  arbitrary  or  clearly  illegal.* 

IMoeretion  Kot  ControUod.  —  But  in  other  cases  the  writ  cannot  issue 
for  this  purpose,  as  where  the  granting  or  refusing  of  a  new  trial 
is  a  matter  within  the  discretion  of  the  respondent.^ 

peal  has  been  dismissed,  even  if  tlie  By  Too  Few  Jurors.  —  A  verdict  re- 
court  acted  erroneously  in  dismissing  turned  into  court  by  a  smaller  number 
it.  People  V,  Weston,  28  Cal.  639;  of  jurors  than  constitutes  a  jury  is  not 
Lewis  z/.  Barclay,  35  Cal.  213.  See  also  effectual  or  legal,  and  its  reception 
People  z'.  Gamett,  130  111.  340;  State  v,  cannot  be  compelled  by  mandamus. 
Judges,  47  La.  Ann.  1516;  Brown  Bush  «/.  Bush,  33  Kan.  556. 
V.  Ragland,  35  La.  Ann.  837;  State  v,  4.  Rose  v.  Palmer,  74  Mich.  332; 
Rightor,  36  La.  Ann.  200;  State  v,  Churchill  v,  Emerick,  56  Mich.  536; 
Judges,  37  La.  Ann.  11 1.  Gray  v.  Barton,  62  Mich.  186;  Chicago, 

Notice  of  Appeal  Defective,  —  Where  a  etc.,  R.  Co.  v.  Newton,  8g  Mich.   549; 

District  Court  dismisses  an  appeal  from  Ex  p,  Baily,  2  Cow.  (N.  Y.)479;  Schintz 

a  justice's  court  on  the  ground  that  the  v.  Morris,  13  Tex.  Civ.  App.  580. 

notice  of  appeal  was  not  duly  stamped,  Xisoonduet  of  Jury.  —  In  Churchill  v, 

it  was  held  that  however  erroneous  the  Emerick,  56  Mich.  536,  mandamus  was 

action  of  the  District  Court  might  be,  issued  to  compel  a  circuit  judge  to  set 

mandamus  would  not  lie  to  compel  it  aside  a  verdict  and  grant  a  new  trial, 

to  reinstate  the  cause.     State  v.  Wright,  on  the  ground  that  the  jurors  had  com- 

4  Nev.  119.  municated  and  drunk  with  others  after 

Rules  of  Court  Not  Followed,  —  Man-  being  sent  out  to  consider  their  ver- 

damus  does  not  lie  to  compel  a  Court  diet. 

of  Appeals  to  reinstate  a  cause  which  it  5.  Mcusachusetts,  —  Gray  v.   Bridge^ 

has  dismissed  on  the  ground  that  the  11  Pick.  (Mass.)  189. 

record  brought  up  is  not  submitted  in  Michigan,  —  People   v.   Branch  Cir- 

the   form   prescribed  by   the   rules  of  cult  Judge,    17   Mich.   67;    People  v. 

court.     State   v.  Judges,  37  La.  Ann.  Judge,  41  Mich.  32;  Detroit  Tug,  etc., 

III.  Co.  V,  Gartner,  75  Mich.  360;  Chicago, 

1.  Lewis  V.  Weir,  14  N.  J.  L.  353.  etc.,  R.  Co.  v.  Newton,  8g  Mich.  5497 

2.  Munkers  v,  Watson,  9  Kan.  668;  O'Brien  v.  Chambers,  97  Mich.  607. 
Shine  v,  Kentucky  Cent.  R.  Co.,  85  But  see  Hester  v.  Chambers,  84  Mich. 
Ky.  177;  Com.  v.  Justices,  5  Mass.  435;  563. 

People  V,  Foote,  i  Dougl.  (Mich.)  102;  Missouri. — Wight  v.  Missouri   Pac. 

State  V,  Knight,  46  Mo.  83;  State  v.  R.  Co.,  20  Mo.  App.  481. 

Beall,  48  Neb.  817.  New  Jersey.  —  Squier  v.  Gale,  6  N. 

Verdiot    Sofflcient    and   Bosponsivo. —  J.  L.  157. 

Where  a  verdict  is  returned  which  is  New   York,  —  People  v,  Columbia,  I 

sufficient  in  form  and  responsive  to  the  Wend.  (N.  Y.)  298;    People  v.  Superior 

issues  made  by  the  pleading,  it  is  the  Ct.,  5  Wend.  (N.  Y.)  114. 

duly  of  the  District  Court  to  receive  England, — Ex  p.   Morgan,   2   Chit, 

and  enter  it  of  record.     The  duty  in  Rep.  250,  18  E.  C.  L.  324. 

ihat  regard  is  ministerial  and  may  be  Ko  EvideniM  in  Support  of  Motion,  — 

enforced     by     mandamus.      State    v.  Mandamus  will  not  lie  to  compel  the 

Beall,  48  Neb.  817.  trial  judge  to  grant  a  motion  for  a  new 

8.  Bush  V,  Bush,  33  Kan.  556;  State  trial,  where  the  petition  fails  to  show 

v.  Clementson,  69  Wis.  628.  that  any  evidence   was  produced    ia 
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To  Bet  Aiide  Ordor  for  Hew  Trial. —  In  some  jurisdictions  a  writ  of 
mandamus  lies  to  compel  the  setting  aside  of  an  order  granting  a 
new  trial;  *  but  in  other  jurisdictions  the  writ  has  been  refused  in 
such  cases.* 

To  Act  on  Motion  for  Kew  Trial.  —  A  writ  of  mandamus  will  issue  to 

compel  a  court  or  judge  to  take  action  upon  a  motion  for  a  new 

support  of    the    motion.     O'Brien    v.  new  trial,  it  can  be  done  only  by  man- 
Chambers,  97  Mich.  607.  damns.     Wight  v.   Missouri    Pac.  R. 

Jurors       Disqualified.  —  Where      the  Co.,  2  Mo.  A  pp.  481. 

jurors  in    condemnation   proceedings  Seoond  Kew  TriaL  —  When  a  second 

disagree  and  are  discharged,  the  mem-  new  trial  has  been  improperly  granted, 

bers  of  the  panel  are  disqualified  to  sit  that  matter  can  be  corrected  only  by 

as  jurors  in  a  new  proceeding  to  con-  mandamus.     Boyce  v.  Smith,  16  Mo. 

demn    the  same  lands  for    the  same  317. 

purpose;  and  if  a  juror  is  permitted  to  2.  Kansas.  —  Argentine  v,  Anderson, 

sit  in   a  new  proceeding  without   the  56  Kan.  244. 

knowledge  of  a  party,  such  party  is  Louisiana,  —  State  v.  Watts,  8  La.  76; 

entitled  to  a  mandamus  to  set  the  ver-  State  v.  Judges.  47  La.  Ann.  1516. 

diet  aside  after  the  second  proceedings  Massachusetts.  —  Gray  v.  Bridge,  11 

are  closed.     Hester  v.  Chambers,   84  Pick.  (Mass.)  189. 

Mich.  562.  Michigan.  —  People    v.  Branch  Cir- 

Settling  Statement  for  Hew  Trial.  —  In  cuit  Judge,   17  Mich.  67:    People   v. 

State  V.  Murphy,   19  Nev.   89,  it  was  Wayne  Circuit  Judge,  20   Mich.  220; 

held  that  the  rule  that  the  writ  of  man-  People   v.   Genesee   Circuit  Judge,  37 

damns  will  not  issue  to  control  discre-  Mich.  281;    People  v.  Saginaw  Circuit 

tion  or  revise  judicial  action  has  no  Judge,  39  Mich.  123;  People  v.  Judge, 

application   to    the    determination    of  41  Mich.  5;    People  v.  Montcalm  Cir- 

preliminary  questions  relating  to  the  cuit  Judge,  41  Mich.  550;  Detroit  Tug, 

settlement  of  a  statement  on   motion  etc.,    Co.   v.   Gartner,    75    Mich.   360; 

for  a  new  trial.  Manufacturers'    Mut.  F.    Ins.    Co.  v. 

1.  Alabama,  —  Ex  p.  Henry,  24  Ala.  DaboU,  79  Mich.  241;  Chicago,  etc.,  R. 

648;     Broyles    v.    Maddox,    43     Ala.  Co.  v.  Newton,  89  Mich.  549. 

357.  Matter  of  Biioretion.  —  Where  the  affi- 

Missouri,  —  State  v.  Adams,  12  Mo.  davit  on  a  motion  for  a  new  trial  con- 

App.  436;  Wight  V.  Missouri  Pac.  R.  tains  something  on  which  the  circuit 

Co.,  20  Mo.  App.  481;    State  v.  Clay-  judge  is  called  upon  to  exercise  his 

ton,  34  Mo.  App.  563;  Boyce  z/.  Smith,  judgment,   it  becomes  a    matter   ad- 

16  Mo.  317;  Leahey  z/.  Dugdale,  41  Mo.  dressed  to  his  discretion,  and  the  Su- 

51'^.     But  see  State  v.  Edwards,  35  Mo.  preme  Court  has  no  authority  to  issue 

App.  680.  a  mandamus  to  compel  him  to  rescind 

New    York,  —  Ex  p.   Caykendoll,   6  his  action.     People  v.  Branch  Circuit 

Cow.  (N.  Y.)  54;    People  v,  Superior  Judge,  17  Mich.  67.     See  also  People 

Ct.,  5   Wend.  (N.  Y.)  114;    People  v,  v,  Superior  Ct.,  5  Wend.  (N.  Y.)  114. 

New  York  C.  PL,  19  Wend.  (N.  Y.)  What  Qneetioiii  Ooandered.  ~  The  Su- 

118:  People  V,  Superior  Ct.,  10  Wend,  preme  Court  will  not  undertake  to  re- 

(N.  Y.)  285.  view  the  questions  involved  in  the  trial 

England,  —  Brooke  v.  Ewers,  i  Stra.  of  a  cause  upon  application  for  a  man- 

113.  damns  to  compel  the  circuit  judge  to 

Laohei  —  Evidenoe  Cnmulatiye.  —  The  vacate  an  order  granting  a  new  trial, 

party  in  whose  favor  a  new  trial  was  Chicago,  etc.,  R.  Co.   v.   Newton,  89 

granted  on  the  ground  of  newly  dis-  Mich.  549. 

covered  evidence,  being  chargeable  with  Pereonal  Interest  of  Judge.  —  An  order 

laches,  and  the  evidence  alleged  to  be  bv  a  trial  judge  vacating  a  judgment 

newly  discovered  being  cumulative,  a  and  ordering  anew  trial,  on  the  ground 

mandamus  will  be  granted  to  vacate  that  he  had,  as  supposed,  discovered 

the   rule  for  a  new  trial.     People  v,  that    he    had  a  personal    interest,  is 

Superior  Ct.,  10  Wend.  (N.  Y.)  285.  proper,  and  a  mandamus  will  not  be 

Maadaaras  the  Daly  IKemedy.  —  While  granted  to  compel  the  vacation  of  such 

the  appellate  court  may  review  the  dis-  an  order.     People  v.  Montcalm  Circuit 

cretion  of  the  trial  court  in  granting  a  Judge,  41  Mich.  550. 
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trial  pending;*  but  the  writ  will  not  issue  where  the  judge  has 
resigned  pending  the  application.*  Nor  will  it  issue  where  it 
appears  that  no  motion  for  a  new  trial  is  pending,'  or  where  the 
motion  for  a  new  trial  is  prematurely  made,*  or  is  not  in  proper 
form.* 

To  Settlo  Btatomenti.  —  A  writ  of  mandamus  will  issue  to  compel 
the  settlement  of  the  statement  of  a  case  on  a  motion  for  a  new 
trial.* 

To  Compel  Granting  of  a  Itohoaring.  —  Mandamus  lies  to  compel  the 
granting  of  a  rehearing  in  a  trial  court, "^  but  not  when  the  refus- 
ing or  granting  of  a  motion  for  a  rehearing  is  a  matter  within  the 
discretion  of  the  respondent.* 

To  Set  Ande  Behoaring.  —  A  writ  of  mandamus  lies  to  compel  a 
court  or  judge  to  set  aside  a  rehearing  if  it  be  improperly  granted.® 

1.  Bridges    v.    Miller,    3    Ala.    746;  ceding  it  to  exist,  is  inadequate.     Ca- 

Cuthbert  v,  Lewis,  6  Ala.  262;  State  v,  reaga  v.  Fernald,  66  Cal.  351. 

Stratton,  no  Mo.  426;  Ex  p.  Roberts,  Time  for  Serving  Amendmente  Expired. 

15  Wall.  (U.  S.)  384.  —  Where  the  time  for  serving  amend- 

To    Hear   Motion   fbr   Kew    Trial.  —  ments  to  a  proposed  statement  on  mo- 

Where   a  motion  is   made  for  a  new  tion  for  a  new  trial  has  expired,  and 

trial  at  the  term  at  which  the  judgment  no  amendment  has  been  proposed,  a 

was  rendered,  but  the  court  adjourned  writ  of  mandate  will  issue  on  the  re- 

without  disposing  of  it,  the  refusal  of  fusal  of  the  referee  to  sign  the  state- 

the  judge  at  the  next  term  to  hear  the  ment.     Whitmore  v,   Harris,  10  Utah 

motion  and  decide  it  on  its  merits  will  259. 

not  authorize  a  reversal  of  the  judg-  7.  Ex  p.  Walker,  54  Ala.  577;  Chas- 

ment  in  the  cause.     A  mandamus  is  tain  r.  Armstrong,  85  Ala.  215;  Cowan 

the  proper  remedy  to  compel  the  court  v,  Doddridge,  22  Gratt.  (Va.)  458. 

to     hear    and    decide    such     motion.  8.  State  v.  Monroe,  39  La.  Ann.  664; 

Bridges  v.  Miller,  3  Ala.  746.  The  Steam  Tug  Enterprise,  3  Wall.  Jr. 

3.  People  V.  McConnell,  155  HI.  192.  (C.  C.)  58;  In  re  Sherman,  124  U.  S. 

In  this  case  it  was  said:     '*  The  writ  364;  Rex  v.  Justices,  i  M.  ^  S.  442. 

would  necessarily  proceed  against  him  Bifthearinge  in  Equity  Are  Mattere  of 

in  his  official  capacity,  requiring  him  Biscretloni   and    the    exercise    of    this 

to  discharge  a  judicial  function  which  discretion  is   not  revisable,  either  on 

he  is    now  incapacitated   to   perform,  appeal     or     by     mandamus.      Ex  p, 

and  for  the  last-named  reason  only  the  Gresham,  82  Ala.  359. 

writ  will  be  denied."  9,  Alabama,  —  Broyles    v.    Maddox, 

3.  State  V,  Judge,  3  N.  Dak.  43.  43  Ala.  357;  Ex  p.  North,  49  Ala,  389; 

4.  James  «/.  Superior  Ct.,  78  Cal.  107.  Bruce    v,   Williamson,    50    Ala.    313; 
6.  Where  There  Is  Ko  Proof  Offered  by  lieflin  v.  Rock  Mills  Mfg.,  etc.,  Co.,  58 

the  BeUtor  as  to  what  the  evidence  or  Ala.  613;  O'Neal  v.  Kelly,  72  Ala.  559. 

proceedings  at  the  trial  were,  on  a  mo-  But  see  Ex  p,  Gresham,  82  Ala.  359; 

tion  for  a  mandamus  against  the  sue-  Exp,  Farquhar,  99  Ala.  375. 

cessor  of  the  trial  judge,  to  compel  the  Michigan.  —  Hitchcock  v.  Taylor,  99 

hearing  of  a  motion  for  a  new  trial,  the  Mich.  128. 

writ  will   be  denied.     People   v.  Mc-  United  States,  —  In  re  Potts,  166  U. 

Connell,  146   111.  532.  S.  263. 

6.  Careaga  v,  Fernald,  66  Cal.  351 ;  Appeal,  Hot  Kandanras.  —  "In  future 

State  V,  Murphy,   19  Nev.  89;    Whit-  appeals   will   be  allowed   from    judg- 

more  v.  Harris,  10  Utah  259.  ments  refusing  the  application  for  re- 

Againit   Beftree.  —  A   writ  of    man-  hearing,    *    *    *    and    a   mandamus 

damns  lies  to  compel  a  referee  to  settle  will  be  allowed  when  the  application 

the  statement  on  a  motion  for  a  new  has  been  granted  improperly."    Ex p, 

tria!  in  an  action  tried  by  him.     Upon  North,  49  Ala.  389,  per  Peters,  C.  J. 

the  refusal  of  the  referee  to  settle  such  After  Xandate  Sent  Down.  —  The  Cir- 

statement  the  remedy  by  appeal,  con-  cuit  Court  has  no  authority  to  grant  or 
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r.  Entering  and  Signing  Judgments  and  Orders  —  (i)  In 

General,  — A  writ  of  mandamus  will  lie  to  compel  a  court  or 
judge  to  enter  and  sign  judgments,  orders,  decisions,  and  decrees, 
when  the  relator  has  a  right  to  have  them  entered  and  signed.* 

entertain  a  petition  filed  without  leave  Y.  Supreme  Ct.)  47;  People  v.  Manhat- 

of  the  Supreme  Court  for  a  rehearing  tan  R.  Co.,  9  Abb.  N.  Cas.  (N.  Y.  Su- 

on  newly  discovered  evidence  in  a  case  preme  Ct.)  448. 

in  which  the  Supreme  Court  has  sent  Texas.  —  Burnett  v,  Powell,  86  Tex. 

down  a  mandate,  and  if  it  does  so  it  382. 

will  be  compelled  by  mandamus  to  set  United  States.  —  Ex  p.   Newman,   14 

aside  the  order.     In  re  Potts,  166  U.  S.  Wall.   (U.    S.)    152;    Litchfield  v,  Du- 

263.  buque,  etc.,    R.   Co.,   7  Wall.  (U.   S.) 

Judge  One  of  Attorneyi.  —  An  applica-  270;    Life,   etc.,    Ins.  Co.  v.  Wilson,  8 

tion  for  a  mandamus  to  compel  a  pro-  Pet.  (U.  S.)  291;    Life,  etc.,  Ins.  Co.  v. 

bate  judge  to  vacate  an  order  setting  Ad^wns,  8  Pet.  (U.  S.)  306. 

aside  an  order  dissolving  a  claim  and  Entry  ef  Judgment  a  Kinisterial  Aefc.  — 

granting  a  rehearing  is  properly  made  The  act  of  entering  a  formal  judgment 

to  the  Supreme  Court,  where  the  cir-  is  ministerial,  and  mandamus  lies  to 

cuit  judge  was,  before  taking  his  seat  compel   its    performance.     Life,    etc., 

upon  the  bench,*  one  of  the  attorneys  Ins.  Co.  v.  Wilson.  8  Pet.  (U.  S.)  291; 

in  the  matter.     Hitchcock  v,  Taylor,  State  v.  Call,  36  Fla.  305. 

99  Mich.  128.  What  Questions  Considered.  —  Whether 

1.  Alabama.  —  State  v,  Williams,  69  a  judge  properly   exercises  his  discre- 

Ala.    311;    Dudley  v.   Farris,    79  Ala.  tion  in  granting  a  new  trial  is  a  ques- 

188;    Perryman   v.   Burgster,   6  Port,  tion  which   cannot   be  entertained  on 

(Ala.)  99;  Ex  p.  Thompson,  52  Ala.  98.  an  application    for    a    mandamus    to 

California.  —  Johnston    v.    Superior  compel  him  to  sign  the  judgment  upon 

Ct.,  105  Cal.  666.  which  the  new  trial  is  granted.     Error, 

Colorado,  —  Corthell     v.     Mead,     19  if  any,  can   be  corrected  only  by  ap- 

Colo.  386.  peal.     State  v.  Watts,  8  La.  76. 

Connecticut.  —  Smith    v.    Moore,    38  A  Jnitioe  of  the  Peaoe  may  be  com- 

Conn.  105.  pelled   by   mandamus   to  enter  judg- 

Florida,  —  State  v.  Call,  36  Fla.  305.  ment  when  the  proceedings  in  the  case 

Illinois,  —  People  v.  Pearson,  3  111.  have  reached  such  a  stage  that  there  is 

189;  Blair  v.  Sennott,  134  111.  84.  nothing   to   be   done    but  the   clerical 

Indiana.  —  State  v,  Engle,   127  Ind.  work  of  entering  the  judgment.     Cor- 

457;  Jared  v.  Hill,  i  Blackf.  (Ind.)  155.  thell  v.  Mead,  19  Colo.  386. 

Louisiana.  —  State  v.  Posey,  17  La.  Where  a  Juttioe  Hai  Omitted  to  PeriiBot 

Ann.  252;  State  v.  Judge,  28  La.  Ann.  a  Beobrd,  the  correct  practice  is  to  move 

451.  for    a  rule   on    him    to  make  certain 

Michigan.  —  People  v,   Wayne  Cir-  amendments  shown  to  be  material,  or 

cuit  Judge,  18  Mich.  483;   O'Brien  v,  to  show   cause;    and   if  the  cause  is 

Tallman,  36  Mich.  15.  insufficient,     a     mandamus     will    be 

Missouri.  —  Vernon  v,  Boggs,  i  Mo.  awarded.     Perryman   v.    Burgster,   6 

117.  Port.  (Ala.)  99.  ' 

New  Hampshire.  —  Dorr  v.  Hill,  62  Deolaratlon        Inenfioient  —  Judgment 

N.  H.  506.  Arrested.  —  A  writ  of  error  will  not  lie 

New  Jersey.  —  Forman  v.  Murphy,  3  to  a  Court  of  Common   Pleas  where 

N.  J.  L.  577.  judgment  is    arrested   for  the  insuffi- 

New    York.  —  People    v.    Lynde,    8  ciency     of    the    declaration,    but    the 

Cow.  (N.  Y.)  133;  Home  v,  Barney,  19  plaintiff  in  such  case  should  pray  judg- 

Johns.  (N.  Y.)  247;    People  v.  Murray,  ment  for  the  defendant  against  himself. 

23  Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  71,  and  if  the  court  below   refuses  to  give 

2  Misc.  Rep.  (N.  Y.)  152:  Ex  p.  Bost-  such  a  judgment  he   may  have  a  writ 

wick,   z  Cow.  (N.  Y.)  143;    People  v.  of  mandamus.     Home   v.  Bamey,  19 

New  York  Marine  Ct.,  3  Abb.  Pr.  (N.  Johns.  (N.  Y.)  247. 

Y.  Ct.  of  App.)  309;  People  V.  Judges,  2  Deoiiion  Denying  a  Stay.  —  To  raise 

Johns.    Cas.     (N.     Y.)    68;     Fish    v.  the    question    whether    a    judge   io- 

Weatherwax,   2   Johns.   Cas.    (N.    Y.)  properly  refused  to  enter  an  order  em- 

215;  People  V.  Dodge,  5  How.  Pr.  (N.  bodying  his  decision  denying  a  stay, 
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Before  Befual  to  Enter  Judgment.  —  A  writ  of  mandamus  to  compel 
the  entry  of  a  judgment  will  not  lie  until  the  respondent  is  in 
default  by  a  refusal  so  to  enter  judgment,  or  by  reason  of  a  delay 
which  is  equivalent  to  a  refusal.^ 

Writ  Ineffeotnal.  —  When  a  judgment  would  be  of  no  benefit  to 
the  relator,  or  when  it  is  not  necessary  to  protect  his  right,  man- 
damus will  not  lie  to  compel  the  entry  thereof.* 

To  Enter  Particular  Judgment.  —  A  writ  of  mandamus  will  not  lie  to 
compel  the  entry  of  a  particular  judgment  in  cases  where  the 
respondent  is  vested  with  discretion  in  the  matter.* 

The  Judgment  or  Order  Muit  Be  Authoriied.  —  The  writ  will  not  lie  to 
compel  the  entry  of  a  judgment  which  is  not  authorized  by  the 
state  of  the  case  and  the  pleadings,  or  when  the  relator's  right  is 
doubtful  and  imperfect.* 

On  Beferee'B  Report  or  Award  of  Arbitrators.  —  Thus  the  entry  of  judg- 
ment may  be  compelled  on  a  referee's  report,*  and  likewise  on 

the   proper  remedy   is  an  alternative  2.  Hume  v.  SchiMz,  90  Tex.  72. 

mandamus.     People  v.  Manhattan  R.  3.  Ex  p.  Redd,  73  Ala.  548;    Blatch- 

Co.,  9  Abb.   N.  Cas.  (N.  Y.  Supreme  ford  v,  Newberry,   100  HI.  484;  State 

Ct.)448.  V.    Horner,    10  Mo.   App.  307;    Ex  p, 

iX  a  Conrt  BeAisoB  to  Hake  a  Proper  Newman,  14  Wall.  (U.  S.)  152. 

Xeoord,  the  remedy  is  by  mandamus,  4.  State  v.  Judge,  i  Mo.  App.  543; 

and   not  by  certiorari.     Blair  v.  Sen-  State  v.  Boyle,  6  Mo.  App.  57;  State 

noit,  134  111.  84,  where  the  court,  per  v.  Lubke,  14  Mo.  App.  587;  People  v. 

Scholfield,  J.,  said:     "  Upon  certiorari  Lott,  42  Hun  (N.  Y.)  408;    Mansfield 

it  can  only  be  inquired,  first,  has  the  v,  Whatcom  First  Nat.  Bank,  6  Wash, 

inferior  court  exceeded  its  jurisdiction?  603;  Fairbanks  z'.Amoskeag  Nat.  Bank, 

and,  second,  has  it  proceeded  accord-  32  Fed.  Rep.  572. 

ing  to  law  ?  "  In   Aooordanoe    with  Xaadate.  —  An 

Qn  Confeision  of  Judgment.  —  When  a  alternative  writ  of  mandamus  to  com- 

judgment  is  confessed  before  a  clerk  in  pel  a  trial  court  to  enter  final  judgment 

vacation,  and  the  court  afterwards  re-  in  accordance  with  the  mandate  of  the 

fuses  to  have  judgment  entered  up  as  appellate  court  will  not  be  granted, 

of  the  term  next  succeeding  the  con-  where   the    record    does   not    disclose 

fession,  a  mandamus  will  be  issued  in  what  the    mandate    of  the    appellate 

the  alternative.     Vernon  e/.  Boggs,    i  court  was.     State  v.  Judge,  i  Mo.  App. 

Mo.  117.  543- 

1.  Chesebro  v.  Montgomery,  70  Mich.  6.  A  Jnitioe  of  the  Peaoe  may  be  com- 
650;  Farwell's  Petition,  2  N.  H.  123;  pelled  to  enter  judgment  when  a  re- 
State  V.  Hunter,  4  Wash.  651.  pon  of  referees  is  made  to  him  without 

Motion    fsr    Judgment    Keeeiiary. —  suit.     Dorr  z/.  Hill,  62  N.  H.  506. 

Mandamus  to  compel  a  circuit  judge  In  California  a  mandamus  will  not 

to  enter  a  final  decree  will  be  denied  issue  to  compel  an  inferior  court  to 

where  it  does  not  satisfactorily  appear  enter  a  decree  upon   the  report  of  a 

that  the   relator  has    made  a  motion  referee.     The  remedy  is  by  an  appeal, 

therefor  prior  to  filing  his  petition,  and  Ludlum  v.  Fourth  Dist.  Ct.,  9  Cal.  7. 

it   appears  from  the   return   that  the  Trial  by  Court  Without  Jury.  —  If  an 

judge  is  willing  to  enter  the  decree,  action  is  tried  by  a  District  Court  with- 

Chesebro  v.  Montgomery,  70  Mich.  650.  out  a  jury,  and  the  counsel   for  the 

Hearing  at  Hezt  Senion.  —  An  alter-  plaintiff  is  instructed  by  the  court  to 

native  mandamus  to  compel  a  judge  to  draw  a  judgment  in  his  favor,  but  be- 

enter  judgment  will   not  be  granted  fore   the   judgment    is    finally  passed 

when  it  appears  from  the  application  strangers  claiming  to  have  succeeded 

that  the  judge  will  proceed  to  hear  and  to  the  title  of  the  defendant  move  for  a 

determine  the  action  at  the  next  session  stay  of  proceedings  and  to  be  allowed 

of  court.     State  z'.  Hunter,  4  Wash.  651.  to     intervene,     and     the     motion    is 
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an  award  made  by  arbitrators.* 

On  DiBmistai  of  Suit.  —  So  mandamus  has  issued  to  secure  the  entry 
of  judgment  for  costs  where  a  suit  was  dismissed.* 

Appeal  Pending.  —  Mandamus  to  enter  a  judgment  will  not  lie 
while  an  appeal  is  pending.^ 

(2)  On  Verdict.  —  It  may  be  stated  as  a  general  rule  that  man- 
damus lies  to  compel  a  court  to  enter  judgment  upon  a  verdict.* 

SniBoieney  of  Yerdiet.  —  The  writ  has  been  granted  notwithstanding 
the  fact  that  the  respondent  deemed  the  verdict  insufficient,*  or 
has  made  an  order  setting  the  verdict  aside.*    And  the  granting 

•  

allowed,  the  Supreme  Court  will   not  England,  —  Brooke  v.  Ewers,  i  Stra. 

by    mandamus    compel    the    District  113';  Rex  v.  Tod,  i  Stra.  530. 

Court  to  set  aside  the  order  and  enter  Contra.  —  Ludlum   v.    Fourth    DisL 

a  final  judgment.    People  v.  Sexton,  37  Ct.,  9  Cal.  7-  People  v.  Sexton,  37  Cal. 

Cal.  532.  532;  Ex  p.  Cage,  45  Cal.  248;  Broder 

1.  On  Award  of  ArUtraton. —  If  a  z/.  Superior  Ct.,  103  Cal.  121;  People?, 
chancellor  improperly  refuses  to  enter  Superior  Ct.,  114  Cal.  466;  Tlbbetts 
up  an  award  of  arbitrators  asthejudg-  v.  Campbell,  (Cal.  1891)  27  Pac.  Rep. 
ment  and  decree  of  the  court,  man-  531;  Starnes  v.  Tanner,  73  Ga.  144. 
damus  is  the  only  adequate  and  proper  But  see  Russell  v.  Elliott,  2  Cal.  245. 
remedy  to  revise  his  action.  Dudley  Yerdiot  Against  Plaintifi^  OoftB  AgaJbst 
V,  Farris,  79  Ala.  188.  Defendant. —  Mandamus  lies  "  to  com- 

2.  State  V.  Kngle,  127  Ind.  457.  pel  the  judge  of  a  trial  court  to  enter  a 
8.  Appeal  Pending.  —  To  a  mandamus    judgment  on  a  verdict  which  he  had 

proceeding  to  compel  an  entry  of  judg-  refused  to  receive,  because  the  jury  by 

ment     by    the    commissioners    of    a  that  verdict  found  for  the  defendants 

county,  an  answer  that  before  the  rule  but  required  them  to  pay  the  costs." 

was  served  the  case  had  been  taken  State   v.    Philips,   97    Mo.    347,  ciHng 

from  them  by  appeal,  and  that  it  had  State  v.  Knight,  46  Mo.  83. 

not  been   returned   to  them,  is   suffi-  In     Criminal     Case.  —  Missouri.— K 

cient.     La  Grange  County  v.  Cutler,  7  trial  judge  in  a  criminal  case  may  be 

Ind.  6.  compelled  by   mandamus  to  perform 

4.  Alabama.  —  Etheridge  v.    Hall,  7  his  duty  in   entering  judgment  on  a 

Port.    (Ala.)    47.      See    also    Ex   p,  verdict  of  a  jury  and  passing  sentence 

Schmidt,  62  Ala.  252.  accordingly.     State  v,  Snyder,  98  Mo. 

Indiana.  —  Moore   v.  State,    72   Ind.  555. 

358.  California.  —  A  writ  of  mandate  will 

Massachusetts.  —  Com.     v.    Justices,  not  be  issued  to  compel  a  conrt  to 

5  Mass.  43S.  enter  a  judgment  on   acquittal  in  a 

Michigan.  —  People     v.     Footc,      I  criminal  case.     Exp.  Cage,  45  Cal.  248. 

Dougl.  (Mich.)  102.  GarniBhment.  —  In  Georgia  if  a  justice 

Missouri.  —  State  v.  Knight,  46  Mo.  of  the  peace  improperly  refuses  a  mo- 

S3;  State  V  Adams,  70  Mo.  605;  State  tion  to  enter  up  a  judgment  against  a 

V.  Philips,  97  Mo.  331;  State  v.  Snyder,  garnishee  who  is  in  default,  the  proper 

98  Mo.  555:   St.  Lx)uis,  etc.,  R.  Co.  v.  method  of    correcting    such   error  is 

Klein,  140  Mo.  502;   State  v.  Homer,  by  certiorari,  and  not  by  mandamus. 

10  Mo.  App.  307;   State  v.  Clayton,  34  Mandamus  never  issues  unless  there 

Mo.  App.  563.  is  no  other  specific  legal  remedy  open. 

New  Mexico.  —  Branford  v.  Erant,  I  Starnes  v.  Tanner,  73  Ga.  144. 

N.  Mex.  579.  6.  Moore  v.  State,  72  Ind.  358;  Pco- 

New    Jersey.  —  Cortleyou     v.     Ten  pie  v.  Foote,  i  Dougl.  (Mich.)  102. 

Eyck,  22  N.  J.  L.  45.  Verdiet  a  Vnllity.  —  Mandamus  will 

New    York. — Ex  p.   Caykendoll,   6  not  lie  to  compel  the  entry  of  ajndg- 

Cow.  (N.  Y.)  54;    Haight  v.  Turner,  2  ment  on  a  verdict  which  is  a  nullity. 

Johns.  (N.  Y.)  371;    People  v.  Justices,  Moore  v.  State,  72  Ind.  358. 

I  Johns.  Cas.  (N.  Y.)  179;    People  v.  6.  Benedict  v.  Howell,  39  N.  J.  1* 

New  York  C.  PI.,  19  Wend.  (N.  Y.)  118.  223;  Cortleyou  v.  Ten  Eyck,  22  N.  J. 

Texas.  —  Lloyd  v.  Brinck,  35  Tex.  i.  L.  47.     But  see  Exp.  Bassett,  2  Cow. 
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of  a  new  trial  is  considered  no  impediment.* 

Vo  Powor  to  Grant  Kew  Trial.  —  The  same  has  been  held  where  there 
was  no  power  to  grant  a  new  trial.* 

notion  for  Kew  Trial  Fending.  —  When  a  motion  to  set  aside  the 
verdict  or  order  on  which  it  is  sought  to  compel  the  entry  of  a 
judgment  is  pending,  mandamus  will  not  lie.' 

Bight  to  Judgment  Waived.  —  Mandamus  does  not  lie  to  compel  an 
entry  of  a  judgment  when  the  relator  has  in  any  way  waived  his 
right  to  such  judgment.* 

s.  Vacating  AND  Altering  Judgments  and  Orders  —  To 

Vacate  or  Set  Aeide  Judgments  or  Beoreet.  —  In  a  number  of  states  a  writ 
of  mandamus  has  been  issued  to  compel  a  court  or  judge  to  set 
aside  or  vacate  an  erroneous  judgment,  decree,  or  order.* 

(N.  Y.)  458,  holding  that   mandamus  Mieeondnot  of  Conneel.  —  A  mandamus 

will  not  He  10  compel  a  court  to  rein-  will  not  issue  to  compel  a  circuit  judge 

state  a  verdict  which  in  the  exercise  of  to  set  aside  an  order  granting  a  second 

its   discretion  it  has  set  aside.     And  new  trial  and  to  enter  judgment  on  the 

see,  to  the  same  effect,  Foster  v.  Red-  verdict,  when  it  appears  that  the  new 

field,  50  Vt.  285.  trial  was  ordered  on  account  of  mis- 

Bnle  for  Kew  Trial  Bet  Aeide.  —  In  Ex  conduct  of  the  counsel  for  the  success- 

/.  CaykendoU,  6  Cow.  (N.  Y.)  54,  an  ful   party.     State  v,  Edwards,  35  Mo. 

alternative    mandamus    was    granted  App.  680. 

commanding  the  Common  Pleas  to  va-  After  Kew    Trial  Had   on   Merits.  — 

cate  a  rule  for  a  new  trial  and  give  Where  a  party  secures  a  new  trial  on 

judgment  according  to  the  verdict.  the  merits  and  is  nonsuited  at  the  trial, 

Vo  Power  to  Set  Aeide.  —  Mandamus  it  is  too  late  to  apply  for  a  mandamus 

lies  '*  to  compel  the  giving  of  judg-  to  compel  the  court  below  to    enter 

ment  on  a  verdict  where  the  court  has  judgment  on  the  verdict  given  on  the 

no   power  to  set  aside  the  verdict."  first  trial.     Weavel  v.  Lasher,  i  Johns. 

Benedict  v.  Howell,  39  N.  J.  L.  221.  Cas.  (N.  Y.)  241. 

Be  that  Error  May  Be  Brought.  —  "A  2.  Cortleyou  v.  Ten  Eyck,  22  N.  J. 

mandamus  lies  to  the  sessions  to  com-  L.  45;  People  z'.  Justices,  i  Johns.  Cas. 

pel  them  to  give  judgment  on  a  verdict  (N.  Y.)  179. 

which    they    have    set    aside    on  the  Conrt  of   Inferior  Jnrisdiotion.  —  The 

merits.     *     *     *     it  lies  to  the  Com-  Court  of  Sessions,  being  a  court  of  in- 

mon   Pleas  to  compel  them    *    *    *  ferior  jurisdiction,   has    no  power  to 

to  give  judgment  on  a  verdict  in  order  grant  a  new  trial  after  a  verdict  on 

that  a  writ  of  error  may  be  brought,  the  merits,  and  a  mandamus  may  be 

*    *    *    It    lies    to  a  justice    of  the  awarded  to  compel  it  to  enter  judg- 

peace  to  compel  him  to  render  judg-  ment  on  such  verdict.     People  v.  Jus- 

ment  on   a  verdict  which  he  had  no  tices,  i  Johns.  Cas.  (N.  Y.)  179. 

E3wer  to  set  aside."    Cortleyou  v.  Ten  8.  State  t'.  Judge,  35  La.  Ann.  873; 

yck,  22  N.  J.  L.  47.  Gray  v.  Bridge,  11  Pick.  (Mass.)  189; 

1.  States.  Horner,  10  Mo.  App.  307;  State  v,  Edwards,   35   Mo.  App.   680; 

Exp,  CaykendoU,  6  Cow.  (N.  Y.)  54;  Berry  v,  Callet,  6  N.  J.  L.  179;  Exp, 

Haight  V,  Turner,  2  Johns.  (N.  Y.)  371;  Bradstreet,  8  Pet.  (U.  S.)  588. 

Brooke  v.  Ewers,  i  Stra.  113.     But  see  4.  Exp,  Henry,  24  Ala.  638;  Weavel 

State   V,  Edwards,  35   Mo.  App.  680;  v.  Lasher,  i  Johns.  Cas.  (N.  Y.)  241. 

Weavel  v.  Lasher,  i  Johns.  Cas.  (N.  Verdict  Bcjeoted  on  Belator's  Motion.  — 

Y.)  241.  Where  a  verdict  is    rejected    by  the 

Hew  Trial  Unless  Bemittitor  Entered,  court  on  the  motion  of  the  relator  him- 
^—  Mandamus  will  lie  to  compel  a  trial  self,  he  cannot  afterwards  have  a  man- 
court  to  enter  judgment  upon  a  second  damns  to  compel  judgment  on  it.  Ex 
verdict  for  the  plaintiff,  where  the  /.  Henry,  24  Ala.  638. 
coun  has  announced  that  a  new  trial  6.  Alabama,  —  Ex  p.  Swan,  93  Ala* 
will  be  granted  unless  a  remittitur  is  192. 

to  be  entered.     State  v,   Horner,    10  Michigan,  —  People     v.    Bacon,    iS 

Mo.  App.  307.  Mich.  247;  Wright  v.  Judge,  41  Mich. 
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Kot  to  Ba^iM  Bisoretioii.  —  But  applications  for  mandamus  to  vacate 
judgments  have  been  denied  where  to  grant  them  would  be  to 
revise  the  discretion  of  the  lower  court.  ^ 

Kot  Wlien  Appeal  Lies.  —  And  in  other  cases  mandamus  has  been 

refused  on  the  ground  that  an  appeal  would  lie  from  the  judg- 
ment or  decree.* 

Baftual  to  Vacate  Proper.  —  Where  a  judgment  or  decree  has  been 
properly  rendered,  and  the  lower  court  is  not  in  error  in  refusing 

726;  Arno  V,  Wayne  Circuit  Judge,  42  Pet.  (U.  S.)  216;  Ransom  z:  New  York, 

Micli.  362;  Lindsay  v,  Wayne  Circuit  20  How.  (U.  S.)  581. 

Judge,  63  Mich.  735;    Burt  v.  Wayne  To  Supply  Affidayit  of  HoiMZMnitioB. — 

Circuit  Judge,  90  Mich.  520;  Rankans  In  Chicago,   etc.,   R.   Co.  v.  Genesee 

V,  Padgham,  97   Mich.  623;    People's  Circuit  Judge,  40  Mich.   168,   it  was 

Mut.  Ben.  Soc.  v.  Frazer,  97  Mich.  627;  held  that  mandamus  did  not  lie  to  re- 

Manley  v.  Kalamazoo  Circuit  Judge,  view  the  discretion  of  a  court  in  refus- 

(Mich.  1897)  72  N.  W.  Rep.  348;  Camp-  ing  to  open  a  judgment  in  order  that 

bell  V,  Donovan,  (Mich.  1896)  69  N.  W.  an  affidavit  of  nonexecution  might  be 

Rep.  514.     But  see  Chicago,  etc.,  R.  supplied. 

Co.  V.  Genesee  Circuit  Judge,  40  Mich.  Default   Judgment   in   Attaohment  — 

168.  Mandamus  will  not  lie  from  a  Circuit 

Missouri,  — Austen  v.  Probate,  etc..  Court  to  a  justice  of  the  peace  to  com- 

Ct.,  35  Mo.  T98.  pel  him  to  vacate  and  set  aside  a  judg- 

United  States,  —  In  re  Washington,  ment  by  default  in  an  attachment  case 

etc.,  R.  Co.,  140  U.  S.  91.     But  see  In  on  the  ground  that  it  was  prematurely 

re  Buidett,  127  U.  S.  771 ;  Ex  p,  Rob-  rendered.     Davidson  v,  Washburn,  56 

erts,  6  Pet.  (U.  S.)  216.  Ala.  596. 

Affidavit  of  Bervioe  BefectlTe.  —  Man-  Forfeiture  under  Bevenue  Law.  —  In 
damus  will  lie  to  set  aside  a  default  Exp.  Roberts,  6  Pet.  (U.  S.)  216,  a  mo- 
judgment,  where  the  affidavit  of  serv-  tion  for  a  mandamus  to  a  District 
ice  of  the  application  by  which  the  suit  Court  to  set  aside  a  judgment  by  de- 
was  commenced  fails  to  show  how  the  fault  on  an  inquest  finding  a  forfeiture 
service  was  made.  People's  Mut.  Ben.  of  goods  for  violation  of  the  revenue 
Soc.  V,  Frazer,  97  Mich.  627.  laws  was  denied,  on   the  ground  that 

Befault  Prematurely  Entered.  —  Where  the  application  to  the  Circuit  Court  to 

a  nonresident  plaintiff  files  security  of  set  aside  the  default  was  an  applica- 

costs  upon  an  order  made  therefor  upon  tion  to  the  discretion  of  the  courL 

the  application  of  the  defendant,  the  de-  8.  Kendall  v.  Lassiter,  68  Ala.   181; 

fault  of  the  defendant  for  not  pleading.  State    v,   Lichtenberg,   4    Wash.    653. 

entered  on  the  same  day  the  security  is  Compare  In  re  Burdelt,  127  U.  S.  771. 

filed,  is  prematurely  entered,  and  man-  An  Appeal   Lies    from   an   Erroneous 

dam  us  will   lie  to  vacate  a  judgment  Judgment    by   Default,    and    theiefoie 

based  thereon  and  to  set  aside  the  de-  mandamus  will  not  lie  to  compel  the 

fault.     Rankans  2^.  Padgham,  97  Mich,  court  below   to  set  aside  such  judg- 

623.  ment.     Kendall   v,   Lassiter,  68    Ala. 

1.  Alabama,  —  Davidson     v.    Wash-  i8i. 

burn,  56  Ala.  596.  Where  the  Plaintiff  Has  Appealed  from 

Louisiana. — State  v.  Judges,  34  La.  a  judgment  dismissing  his  action  the 

Ann.  1016.  Supreme   Court  will   not  consider  an 

Michigan.  —  Chicago,  etc.,  R.  Co.  v.  application  by  him  for  a  mandamus  to 

Genesee  .Circuit  Judge,  40  Mich.  168.  compel  the  court  to  set  aside  the  judg- 

New   York,  —  Ex  p.  Bacon,  6  Cow.  ment.     State  v,  Lichtenberg,  4  Wash. 

(N.  Y.)  392;  Ex  p.   Koon,   i   Den.  (N.  653. 

Y.)  644;  Elkins  v,  Athearn,  2  Den.  (N.  Amount  TooSmallfor  Appeal.  —Where 

Y.;  191.  the  amount  in  controversy  in  a  case 

Texas,  —  Porter  v,   Klahn,    i    Tex.  decided   by   the  Circuit  Court  is  loo 

App.  Civ.  Cas.,  g  528.  small  to  go  to  the  Supreme  Court  by 

Vermont,  —  Foster  v,  Redfield,  50  Vt.  writ  of  error,  the  latter  court  is  with- 

285.  out  power  by   writ  of  mandamus  to 

United   States, — Ex  p,    Roberts,   6  compel  the  judge  of  the  Circuit  Court 
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to  vacate  it  or  set  it  aside,  mandamus  will  not  lie  to  compel  it  to 
do  so.*     This  rule  has  been  applied  in  admiralty  cases.* 

Where  the  Bespondent  Has  Ko  Power  to  vacate  the  judgment,  his  refusal 
is,  of  course,  proper,  and  mandamus  does  not  lie.' 

To  Bererse  Order  Vacating  Judgment  or  Decree.  —  A  writ  of  mandamus 
cannot  be  obtained  to  compel  the  reversal  of  an  order  made  to 
vacate  or  set  aside  a  judgment  or  decree,*  especially  where  the 

to  reverse  his  judgment.     In  re  Bur-  of  mandamus  will  not  be  granted  to 

dett,  127  U.  S.  771.  vacate  the  decree  as  to  the  sureties. 

1.  Alabama,  —  Ex  p.  Bell,  48   Ala.  The  Belgenland,  T08  U.  S.  153. 

285.  8.  O'Brien  v.  Tallman,  36  Mich.  13; 

IliifUfis.  —  People  v.   Gary,   166   111.  The  Steam  Tug  Enterprise,  3  Wall.  Jr. 

143.  (C.  C.)  58. , 

Michigan,  —  O'Brien  v,  Tallman,  36  Ko  Fewer  to  Vacate.  —  A  Justice  of  the 

Mich.  13;  Walsh  v,  Brevoort,  76  Mich.  Peace  who  has  once  rendered  judgment 

470;     Beals  V,   Smith,  91   Mich.    149;  in  a  cause   has  no    power  to  vacate 

Hitchcock  V,  Hosmer,  97  Mich.  614.  the  same  or  set  it  aside,  or  render  a  new 

New  York,  —  People  z'.  Ulster  C.  PI.,  judgment;    and  if    he  attempts  this, 

18  Wend.  (N.  Y.)  628.  though  it  be  done  in  obedience  to  a 

United  States.  — The  Steam  Tug  Ec-  mandamus  from  the  Circuit  Court,  the 

tcrprise,   3  Wall.  Jr.  (C.  C.)  58;    The  new  judgment  attempted  to  be  ren- 

Belgenland.  108  U.  S.  153.  dered  will  be  a  nullity,  and  the  prior 

HHiere  a  Feigned Ifltne  Is  Awarded  by  a  judgment  will    remain  in  full  force. 

Court    of    Common  Pleas  to  try   the  O'Brien  v.  Tailman,  36  Mich.  13.     In 

validity  of   a  senior  judgment,  man-  this  case  it  was  said:  "If  the  writ  of 

dam  us  will  not  lie  to  vacate  the  order  mandamus  was  the  proper  remedy  in 

awarding  the  feigned  issue.     People  v,  such  cases  we  might  have  one  of  the 

Ulster  C.  PI.,  18  Wend.  (N.  Y.)  628.  parties  applying  to  the  Circuit  Court 

Defitvlt     Properly     Bendered.  —  Man-  for  the  writ  to  compel  the  vacation  of  a 

dam  us  will  not  lie  to  compel  a  circuit  judgment,  while  the  other  party  would 

judge  to  set  aside  an  order  denying  a  be  taking  steps  to  remove  the  cause  to 

motion  of  a  defendant  to  set  aside  his  the  Circuit  Court  upon  appeal  or  cer- 

default  in  not  pleading,  with  leave  to  tiorari." 

plead  or  demur,   he  having  failed  to  In    Admiralty    Case.  —  The    Circuit 

comply  with  the  rules  by  filing  an  affi-  Court  has  no  power  to  issue  a  man- 

dasrit  of  merits,  pleading  issuably,  and  damns  to  the  District  Court  to  compel 

tendering  costs  of  the  default.     Walsh  it  to  set  aside  its  decree  in  admiralty, 

V,  Brevoort,  76  Mich.  470.  or  to  grant  a  rehearing,  or  to  allow  an 

Teohnical  and  Meritorious  Befenses.  —  appeal  after  the  time  has  elapsed  in 

A  mandamus  will  not  be  granted  to  let  which   an    appeal    might    have    been 

in  a  mere  technical  defense  founded  on  taken.     The  Steam  Tug  Enterprise,  3 

defective   service    of   process,    and  to  Wall.  Jr.  (C.  C.)  58. 

compel  a  judge  of    a    Circuit   Court  ^.Michigan. — E  vans  v.  Saginaw  Cir- 

to  set  aside  a    judgment    by  default  cuit  Judge,  39  Mich.  123;  Hitchcock  v, 

because  the  sheriff   has  made  a  false  Hosmer,  97  Mich.  614.     But  see  York 

return  of  service  of  the  summons  and  v.  Ingham  Circuit  Judge,  57  Mich.  421. 

complaint  on  the  defendant,  when  the  New    York.  —  Elkins  v.  Athearn,   2 

judgment  is  on  a  promissory  note,  un-  Den.    (N.    Y.)  191;    Ransom    v.   New 

less  the  application  shows  a  nieritorious  York,  20  How.  (U.  S.)  581;  Exp.  Bost- 

defense  to  the   note.     Ex  p.  Bell,  48  wick,  i  Cow.  (N.  Y.)  143. 

Ala.  285.  United  States.  —  Ex  t.  Loring,  94  U. 

8.   The    Steam    Tug    Enterprise,    3  S.  418. 

Wall.  Jr.  (C.  C.)  58;  The  Belgenland,  Judgment  of  Konsnit.  —  The  Supreme 

108  U.  S.  153.  Court  will  not  by  mandamus  compel 

In  Admiralty  Cases.  —  If  a  decree  in  an  inferior  court  to  grant  a  motion  to 

admiralty  is  entered  against  a  claimant  vacate  an  order  setting  aside  a  judg- 

and  sureties,  and  the  claimant  appeals,  ment  of  nonsuit.     Ex  p.  Loring,  94  U. 

and  the  sureties  sign  the  supersedeas  S.  418. 

bond  as  sureties,  an  alternative  writ  Judgment    by   De&nlt.  —  When    the 
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petition  is  insufficient.* 

To  Xodify  Judgmont  After  Entry.  —  A  writ  of  mandamus  will  not  lie 
to  compel  a  court  to  modify  a  judgment  already  entered  and  to 
enter  a  different  judgment  where  the  error  is  in  the  judgment  and 
there  is  no  erroneous  refusal  to  adjudge.* 

/.  Costs  —  (i)  To  Require  Security, — A  writ  of  mandamus 
may  issue  to  compel  a  court  to  require  security  for  costs.* 

(2)  Taxation.  —  The  writ  may  be  issued  to  compel  the  taxation 
of  costs.* 

AUowanoe  of  Fartioolar  Itoma.  —  But  mandamus  does  not  lie  to  com- 

Circuit  Court  opens  a  judgment  by  de-  the  judgment  was  upon  the  merits  or 

fault,  for  aUeged  errors,  it  is  like  grant-  not,  parol  evidence  would  be  admissible 

ing  a  new   trial,   and  is  not  open  to  in  a  second  suit  on  the  same  demand, 

review.       Evans  v,    Saginaw    Circuit  to  show  the  true  character  of  the  judg- 

Judge,  39  Mich.  123.  ment  and  thus  avoid  its  effect  as  a  bar, 

O^rtiuiity   to    Plead   Bankrapt   Bis-  Garnett  v.  Stacy,  17  Mo.  601. 

oha^.  —  A  motion  for  a  mandamus  to  Appeal,  Hot  Mandamni.  —  Mandamus 

compel  the  judge  of  an  inferior  court  will  not  lie  to  correct  errors  in  the  final 

to  vacate  a  rule  opening  a  judgment  to  judgments  or  decrees  of  an   inferior 

enable  a  defendant  to  plead  a  bankrupt  court;  and  where  the  injury  sought  to 

discharge    will     not    be    entertained,  be  redressed  consists  in  the  refusal  of 

although  it  is  alleged  that  the  order  in-  the  lower  court  to  enter  a  proper  judg- 

terfered  with  vested  rights.     Elkins  v.  ment  upon   the  verdict  of  a  jury,  the 

Athearn,  2  Den.  (N.  Y.)  igi.  remedy  is  by  appeal  and  not  by  man- 

Evle  Arresting  Judgment. — Mandamus  damns.     Exp,  Schmidt,  62  Ala.  252. 

will  not  lie  to  compel  a  Court  of  Com-  To  Enlarge  Judgment.  —  A  mandamus 

mon  Pleas  to  vacate  a  rule  arresting  to  compel  a  court  to  extend  a  judg- 

judgment.    Ex  p,   Bostwick,    i   Cow.  ment  to  subjects  not  comprehended  in 

(N.  Y.)  143.  it  has  been  denied  on  the  ground  that 

1.  In  Hitchcock  v,  Hosmer,  97  Mich,  so  to  extend  it  would  be  to  make  a  new 

614,  a  mandamus  to  vacate  an  order  judgment.      Life,     etc.,    Ins.    Co.    v. 

setting  aside  a  judgment  was  refused,  Adams,  9  Pet.  (U.  S.)  '573. 

where  the  petition  failed  to  show  that  8.  Barnett    v,   Warren    Circuit   Ct., 

an  application  had  been  made  to  the  Hard.  (Ky.)  180:  Whitfield  v,  Greer,  3 

circuit  judge  for  the  relief  asked.  Baxt.  (Tenn.)  78.     But  see  People  v. 

Beeree     Set     Aside    on    Motion.  —  A  Wayne  Circuit  Judge,  41  Mich.  551. 

chancery  decree  is  not  to  be  set  aside  To  Quaah  Bond  for  Ooets  and  Bisnda 

on   mere  motion,   and  if  so  set  aside  Suit.  —  In   Barnett  v.   Warren   Circuit 

mandamus  lies    to  vacate  the  action,  Ct.,  Hard.  (Ky.)  180,  a  mandamus  was 

but    without    prejudice    to    the    right  awarded  commanding  the  Circuit  Court 

which  any  party  may  have  had  to  pro-  to  quash  a  bond  for  costs  and  dismiss 

ceed  in  the  regular  way.     York  v,  Ing-  the  plaintiff*s  suit  for  want  of  security 

ham  Circuit  Judge,  57  Mich.  421.  for  costs,  or  to  show  cause  why  it  had 

8.  Alabama, — Ex  p,  Schmidt,  62  Ala.  not  dismissed  such  suit. 

252;  State  V,  Williams,  69  Ala.  311.  Seourity  for  Ooets  Is  Vot  Bequixed  by 

California.  —  Cariaga  v.  Dryden,  29  statute  on  appeals  from  summary  pro- 

Cal.  307.  ceedings  before  Circuit  Court  commis- 

Michigan, — O'Brien  v.  Tallman,  36  sioners,  and  a  mandamus  will  not  be 

Mich.   15;    School  Dist.   No.   5  z/.  Ing-  granted  to  compel  the  requiring  of  such 

ham  Circuit  Judge,  49  Mich.  432.  security.     People    v,    Wayne   Circuit 

Missouri,  —  Garnett  v.  Stacy,  17  Mo.  Judge,  41  Mich.  551. 

601.  4.  Watson  v,  Randall,  44  Mich.  514; 

United  States,  —  Life,  etc.,*Ins.  Co.  v.  State  v.  Oliver,  50  Mo.  App.  217. 

Adams,  9  Pet.  (U.  S.)  573.  Under  Fraudulent  Bebton*  Aet  —  Man- 

A  Justioe  of  the  Feaoe  Cuinot  Be  Com-  dam  us  lies  to  compel  a  Circuit  Court 

polled  by  Mandamus  to  alter  the  entry  of  commissioner  to  tax  costs  in  proceed- 

a  judgment  upon  his  docket.     It  seems  ings  under  the  fraudulent  debtors'  act. 

that  if  the  entry  does  not  show  whether  Watson  v,  Randall,  44  Mich.  514. 
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pel  the  taxation  of  costs  in  a  particular  way  or  the  allowance  of 
particular  items.  ^ 

(3)  To  Enter  Judgment  for  Costs.  —  Mandamus  has  been 
refused,  in  several  states,  when  sought  to  compel  the  entry  of 
judgment  for  costs.* 

(4)  To  Vacate  Allowance  of  Costs.  —  Mandamus  does  not  lie  to 
compel  the  vacation  of  an  order  awarding  costs.' 

1.  Arkansas.  — Ex    p.    Lawson,    11  whether  a  party  shall  be  allowed  costs 

Ark.  323.  for  more  than  one  count  for  the  same 

Michigan.  —  People  t^.  Wayne  Circuit  cause  of  action,  or  for  more  than  one 

Judge,  39  Mich.  375.  plea  for  the  same  matter  of  defense. 

Missouri.  —  State  v.  Hill,  72  Mo.  512;  People  v.  New  York  C.  PI.,  19  Wend. 

State  V.  Marshall,  82  Mo.  484;  State  v.  (N.  Y.)  113. 

Oliver,  116  Mo.  188.  8.  Peralta    v.   Adams,   2    Cal.    594; 

New  York. — Exp.  Nelson,  i  Cow.  Chase  z'.  Blackstone  Canal  Co.,  10  Pick. 

(N.  Y.)4i7;  Peoples.  New  York  C.  PI.,  (Mass.)  244;  Morse,  Petitioner,  18  Pick. 

19  Wend.  (N.  Y.)  113.  (Mass.)  443;  Ex  p.  Nelson,  i  Cow.  (N. 

Washington. — State    v.   Graves,    13  Y.)  417;   jansen  z/.  Davison,  2  Johns. 

Wash.  485.  Cas.  (N.  Y.)  72;  Exp.  Many,  14  How. 

Wisconsin.  —  State  v.  Judge,  3  Wis.  (U.  S.)  24.     Contra^  State  v.  Engle.  127 

809.  Ind.  457;  Jared  v.  Hill,  i  Blackf.  (Ind.) 

United     States.  —  Ex  p.    Many,    14  155. 

How.  (U.  S.)  24.  Bismiflsal  for  Want  of  Prosecution.  — 

Allowing  Costs  npon  a  KoUe  Prosequi  is  Where  a  civil  suit  is  dismissed  by  a 

a  matter  of  discretion,  and  the  Com-  justice  of  the  peace  for  want  of  prose- 

mon   Pleas    having  exercised  its  dis-  cution,  he  may  be  compelled  by  man- 

cretion  by  refusing  costs  the  matter  damns  to  enter  judgment  in  favor  of  the 

cannot  be  controlled   by  mandamus,  defendant  against  the  plaintiff  for  his 

Exp.  Nelson,  i  Cow.  (N.  Y.)4i7.  costs.     State  v.  Engle,  127  Ind.  457. 

For  Opening  a  De&nlt.  —  An  order  to  Appeal  or  Action  for  Costs.  —  A  man- 
show  cause  will  not  be  granted  to  in-  damus  is  not  the  proper  remedy  where 
quire  into  the  imposition  by  a  circuit  an  inferior  court  refuses  to  enter  a  j  udg- 
judge  of  costs  as  terms  for  opening  a  ment  for  costs.  The  party  complaining 
default,  as  such  conditions  are  dis-  may  appeal  or  bring  an  action  for  the 
cretionary.  People  v.  Wayne  Circuit  costs.  Peralta  v.  Adams,  2  Cal.  594. 
Judge,  39  Mich.  375.  Allowing  Costs  npon  a  Kolle  Proteqni  is 

Vamee  of  Certain  Witneesee.  —  Man-  a  matter  of  discretion,  and  the  Common 

damus  will  not  lie  to  compel  a  clerk  of  Pleas  having  exercised  its  discretion  by 

court  to  attach  the  names  of  certain  refusing  costs  mandamus  will  not  lie. 

witnesses  which  he  has  stricken  out  of  Even    if    giving    judgment,   omitting 

a  fee  bill.     State  v.  Graves,  13  Wash,  costs,  is  error,  the  proper  remedy  is  by 

485.  writ  of  error,  and  not  by  mandamus. 

Partionlar  Bill  of  Costs.  —  Mandamus  Exp.  Nelson,  i  Cow.  (N.  Y.)  417. 

does  not  lie  to  compel  a  Circuit  Court  8.  Haney  v.  Russell,  loi  Mich.  392; 

or  judge  to  tax   a  particular  bill   of  People    v.   Wayne   Circuit  Judge,  39 

costs.     If  the  judge  or  court  errs  in  the  Mich.    375;    Ex  p.    Many,    14    How. 

taxation  of  costs,  mandamus  is  not  the  (U.  S.)  24. 

proper  remedy  to    correct  the  error.  On  Cfpening  a  Default.  —  *' An  order  to 

State  V.  Judge.  3  Wis.  809.  show  cause  will  not  be  granted  to  in- 

Fee  Bill  with  Fi.  Fa.  Clanse.  —  Man-  quire  into  the  imposition  by  a  circuit 

damus  does  not  lie  to  compel  a  clerk  of  judge  of  costs  as  terms  for  opening  a 

the  Circuit  Court  to  issue  a  fee  bill  default.      Such  conditions  are  discre- 

with  a   fi.  fa.  clause  in  favor  of  the  tionary."      People  v.   Wayne  Circuit 

officer  of  the  court  to  whom  fees  are  Judge,  39  Mich.  375. 

due,  where  the  statute  onl^  requires  Where  There  Was  a  Blank  in  the  Beoord 

the   clerk   to  issue  a  fee  bill.    Ex  p.  of  a  Circuit  Court  in  the  taxation   of 

Lawson,  ii  Ark.  323.  costs  recovered  by   the   plaintiff,  and 

•ereral  Oonnts  or  Pleas.  —  It  is  dis-  the  judgment  being  affirmed  by  the 

cretionary    with     the     taxing     officer  Supreme  Court  a  mandate  with  the 
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u.  In  Matters  Relating  to  Appeal  —  (i)  To  Grant  Appeal 

—  In  GeneraL  —  When  the  relator  has  a  right  to  an  appeal  man- 
damus lies  to  compel  the  court  to  grant  it.* 

same  blank  went  down  to  the  Circuit  New  Jersey.  —  Budd  v.  New  Jersey 

Court,   and   a   motion    was    therefore  R.,  etc.,  Co.,  14  N.  J.  L.  467;  Dyer  p. 

made  to  open  the  original  judgment  Ludlum,  16  N.  J.  L.  531. 

for  the   purpose  of  taxing  the  costs,  New    York,  —  People   v.   Canal  Ap- 

which  motion  was  refused,  such  refusal  praisers.  73  N.  Y.  443. 

cannot  be   reached  by  a    mandamus  Oregon.  —  Burgtorf    v.    Bentley,  27 

from  the  Supreme  Court.    Exp,  Many,  Oregon  268. 

14  How.  (U.  S.)  24.  Pennsylvania.  ^-  Bowman  v.    Burke, 

1.  Alabama. — John  v.  State,  I  Ala.  6  Kulp  (Pa.)  22S;  Minich  v.  Basom,  12 

95 ;  Ware  v.  McDonald,  62  Ala.  81.  Pa.  Co.  Ct.  Rep.  508. 

Arkansas.  —  Goings  v.  Mills,  I  Ark.  Texas.  —  Porter    v.   Klahn,    i   Tex. 

II;    Levy  v.  Inglish,  4  Ark.  65;  Exp.  App.  Civ.  Cas.,  §  528. 

Martin,  5  Ark.  371 ;  McCreary  v.  Rog-  Vermont.  —  Orange   v.   Bill,   29  Vt 

ers,  35  Ark.  298.  442. 

Connecticut.  —  Prosser  v.  Chapman,  Virginia. — Ex  p,  Morris,  11  GratL 

29  Conn.  515.  (Va.)  292. 

Georgia.  —  Gresham  v.  Byron,  17  Ga.  United  States.  —  U.  S.   v.   Gomez,  3 

263.  Wall.   (U.    S.)   752;    Ex  p.    Zcllner,  9 

Illinois. -- People  v.  Horton,  46  111.  Wall.  (U.S.)  244;  Vigo's  Case,  21  Wall. 

App.  434;  People  V.  Prendergast,   117  (U.  S.)648;  Exp.  Jordsin,  94  U.  S.  248; 

111.  588.                                   «  Ex  p.  Cutting,   94   U.    S.   14;     Ex  p. 

Kentucky.  —  Kelly  v.  Toney,  95  Ky.  South,  etc.,  Alabama  R.  Co.,  95  U.  S. 

338.  221. 

Louisiana.  —  Little  v.  Consolidated  England.  —  Rex  v.  Tucker,^ 3  B.  &  C. 
Assoc,  2  La.  Ann.  731;  State  v.  Judge,  544,  10  E.  C.  L.  178. 
19  La.  Ann.  628;  State  t^.  Judge,  22  La.  ilnal  Decree  Inooxudstent.  —  Where  a 
Ann.  581;  State  v.  Judge,  22  La.  Ann.  final  decree  of  the  Circuit  Court  is  in- 
49;  State  V.  Judge,  22  La.  Ann.  119;  consistent  with  an  interlocutory  decree 
State  V.  Judge,  22  La.  Ann.  90;  State  granting  affirmative  relief  on  a  cross- 
V.  Judge,  23  La.  Ann.  29;  State  v.  bill  on  the  same  suit,  a  party  adversely 
Judge,  31  La.  Ann.  800;  State  v.  Baton  affected  by  such  final  decree,  where  the 
Kouge,  34  La.  Ann.  1197;  State  z/.  Cur-  matter  in  dispute  is  sufficient,  has  a 
rie,  35  La.  Ann.  887;  State  v.  Judge,  35  right  to  an  appeal  to  the  Supreme 
La.  Ann.  212;  State  v.  Houston,  35  La.  Court,  which  if  withheld  may  be  en- 
Ann.  745;  State  z/.  Rightor,  35  La.  Ann.  forced  by  mandamus.  Ex  p.  South, 
515;  State  V.  Talbot,  36  La.  Ann.  981;  etc.,  Alabama  R.  Co.,  95  U.  S.  221. 
State  V.  Houston,  36  La.  Ann.  886;  What  Must  Be  Shown.  —  To  entitle  a 
State  V.  Judge,  36  La.  Ann.  301;  State  petitioner  to  a  writ  of  mandamus  to 
V.  Houston,  36  La.  Ann.  210;  State  compel  a  Circuit  Court  to  allow  an  ap- 
V,  Lazarus,  37  La.  Ann.  830;  State  v.  peal  from  its  decree,  he  must  show  that 
Burthe,  39  La.  Ann.  341;  State  v,  he  has  a  clear  right  to  an  appeal  which 
Murphy,  41  La.  Ann.  526;  State  has  been  refused  to  him  by  that  court 
V,  Whiiaker,  45  La.  Ann.  1299;  State  Ex p.  Cutting,  94  U.  S.  14. 
V.  Rightor,  46  La.  Ann.  1407;  State  Proof  of  Amount  Involved. —  In  order 
V.  Judge,  20  La.  Ann.  108;  McLean  v.  to  obtain  a  writ  of  mandamus  to  com- 
Carroll,  6  Rob  (La.)43.  But  see  ^jr/.  pel  a  district  judge  to  grant  a  sus- 
Powers,  4  La.  Ann.  105;  State  v.  pensive  appeal,  the  relator  must  show 
Judge,  21  La.  Ann.  113.  that  he  has  made  the  requisite  proof  of 

Michigan.  —  Vincent    v.  Bowers,   78  the  amount  involved,  before  the  judge 

Mich.  315.  a  quoy  to  give  the  appellate  court  juris- 

Missouri.  —  State  v.  Collier,  62  Mo.  diction.     State  v.  Judge,  22  La.  Aon. 

App.   38;    State   V.  Allen,  92  Mo.  20;  49. 

Union  Sav.    Assoc,  v.  Keisker,  8  Mo.  Belator  in  Contempt.  —  In  People  v. 

App.  232.     But  see  Byrne  v.  Harbison,  Prendergast,  117  111.  588,  a  mandamus 

I  Mo.  225 ;  State  v.  McAuliffe,  48  Mo.  was  issued  commanding  the  respondent 

112;  Chicago,  etc.,  R.  Co.  v.  Franks.  55  to  grant  to  the  relator  an  appeal  from  a 

Mo.  325.  decree  rendered  against  him,  notvritb- 
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From  Judgment  of  DiimiBsal  in  Part.  —  Mandamus  lies  to  compel  the 
granting  of  an  appeal  from  a  judgment  dismissing  part  of  a 
petition  and  part  of  the  prayer  thereof.  It  is  no  defense  to  an 
application  for  such  remedy  that  the  case,  for  the  remaining  part, 
continues  pending  before  the  court,  or  that  the  judgment  is 
interlocutory  and  causes  no  irreparable  injury.* 

Waiver  of  Appeal.  —  And  it  would  seem  that  mandamus  lies  even 
where  the  instrument  in  suit  contains  a  waiver  of  appeal.* 

From  Jnstioe*s  Court.  —  The  writ  has  issued  to  compel  the  granting 
of  an  appeal  from  a  justice  of  the  peace  *  and  from  a  Probate 
Court.* 

Appeal  and  Xandamns  Conftiaed.  —  In  some  cases  it  seems  that  the 

Eower  to  issue  a  mandamus  to  compel  the  granting  of  an  appeal 
as  been  confounded  with  the  power  to  use  the  writ  in  place  of 
an  appeal.* 

Wlien'  Ko  Bight  to  Appeal.  —  Mandamus  will  not  lie  to  compel  the 

standing  he  was  in  contempt  when  his  guardian  ad  litem  of  a  minor  is  a  final 

prayer  for  an  appeal  was  made.  one,  and  therefore  one  from  which  an 

1.  State  V.  Judge,  35  La.  Ann.  212.  appeal  will  lie.     If  such  an  appeal  is 

8.  Kote  Containing  Waiver. — Although  refused  mandamus  will  lie  to  compel 

a  waiver  of  appeal  be  contained  in  a  it  to  be  granted.    State  v,  Allen,  92 

promissory  note,  an  appeal  will  still  lie  Mo.  20. 

from  a  justice,  where  the  defense  was  Bight  to  Administer.  —  If  a  claim  of 
that  the  note  had  been  paid  in  part  or  right  to  administer  under  a  statute  is 
in  full;  and  in  such  case,  where  the  denied  by  the  Probate  Court,  the  claim- 
justice  enters  judgment  for  the  full  ant  may  appeal,  and  if  the  right  of  ap- 
amount,  a  mandamus  may  be  allowed  peal  is  denied  it  may  be  enforced  by 
to  compel  him  to  grant  an  appeal,  mandamus.  But  the  merits  of  the 
Minich  v,  Basom,  12  Pa.  Co.  Ct.  Rep.  claim  cannot  be  determined  in  the  pro- 
508.  ceeding  by    mandamus,  and,   accord- 

3.  Vincent  v,  Bowes,  78  Mich.  315;  ingly,  the  issue  whether  the  claimant  is 
Bowman  v,  Burke,  6  Kulp  (Pa.)  228.  the  widow  of  the  decedent  cannot  be 
Contra^  Chicago,  etc.,  R.  Co.  v,  Franks,  raised  therein.  State  r.  Collier,  62 
55  Mo.  327.     And  see  Jordan  v,  Han-  Mo.  App.  38. 

son.  49  N.  H.  199.  Granting  of  Letters  Pendente  lite.  —  If 

Kandamns   the    Only   Bemedy.  —  The  an  ordinary  refuses  to  grant  an  appeal 

action  of  the  Circuit  Court  in  denying  from  his  decision  declining  to  grant  let- 

an  application  for  leave  to  appeal  from  ters  pendente    lite^   mandamus  is    the 

a  justice's  judgment,  on  the  ground  proper  remedy.     Gresham  v.  Pyron,  17 

that  the  appellant  was  prevented  by  Ga.  263. 

causes  beyond  his  control  from  taking  5.  Hall  v,  Audrain  County  Ct.,  27 
a  bill  within  the  statutory  time,  can  be  Mo.  329;  Douglas  County  Road  Co.  v, 
reviewed  only  by  mandamus.  Vincent  Douglas  County,  5  Oregon  373. 
V.  Bowes,  78  Mich.  315.  Appeal  and  Mandamni  Coniiued.  —  In 
To  Enforce  Allowanoe  of  Appeal.  —  A  Hall  v,  Audrain  County  Ct.,  27  Mo.  331, 
justice  has  no  right  to  disobey  an  order  it  was  said:  **  If  the  plaintiff  was  now 
of  court  allowing  an  appeal  from  a  asking  for  a  mandamus  to  compel  the 
summary  proceeding,  and  such  order  County  Court  to  vacate  the  order  re- 
will  be  enforced  by  mandamus.  Bow-  moving  him,  it  could  be  replied  that  he 
man  v,  Burke,  6  Kulp  (Pa.)  228.  had  a  remedy  by  appeal  or  writ  of 

4.  Gresham  v,  Pyron,  17  Ga.  263;  error.  But  there  is  nc  other  mode  of 
State  V.  AUeh,  92  Mo.  20;  State  v.  compelling  the  County  Court  to  allow 
Collier,  62  Mo.  App.  38.  an  appeal;    and  though   the  plaintiff 

Appointment  of  Onajrdiea  ad  Litem.  —  could  have  taken  the  case  up  by  appeal 
An  order  of  the  Probate  Court  revok-  or  writ  of  error,  he  had  the  right  to  his 
ing  the  appointment  of  a  person  as    election.     The  order  setting  aside  the 
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granting  of  an  appeal  unless  the  relator  has  a  right  to  such 
appeal." 

Difecti  in  AppUoation  far  Appeal.  —  The  writ  Will  be  denied  if  the 
application  is  made  by  a  stranger,'  or  if  made  too  soon  *  or  too 
late.* 

AppMl  iruTaUlng.  —  It  has  been  held  that  a  mandamus  should  not 
be  issued  to  compel  the  granting  of  an  appeal  when  the  appeal, 
if  granted,  would  be  unavailing  to  the  relator." 

Appeal  a  Kattar  of  DlMMtlon,  —  Where  the  granting  of  an  appeal  is 
a  matter  within  the  discretion  of  the  court,  mandamus  will  not  lie 
to  control  that  discretion  and  compel  the  court  to  grant  an  appeal.* 

allowance  of  an  appeal  amouDled  to  a  to   permit   thr  exception    to  be   filed, 

refusal  to  grant  it,  and  the  mandamut  The  proper  practice  is  to  reserve  a  bill 

wa*  properly  anarded."  of    exceptions    to    the   refusal  of  the 

1,  California.  —  People  c.  Halloway,  judge,  In  order  lo  bring  the  matter  to 

36  Cal.  651.  _  ilie  notice  of  the  Supreme  Court  upon 

Louisiana.  —  Slate   v.   Judge.   6   l.a.  an  appeal  to  nhich  the  part;  might  be 

Ann.  484;  State  v.  Judge,  10  La.  Ann.  entitled  at  a  subsequent  stage  of  the 

304:  Cilitens'  Bank  v.  Knapp,   22  La.  proceedings.     State   v.  Judge,    10  La. 

Ann.  117;  State  v.  Cooley,  33  La.  Ann.  Ann.  304. 

313;    Sute  V.   Judge,  37  La.  Ann.  673;        4.  Appeal  Tm  LUa.  —  If  notice  of  sp- 

State  V.  Parish  Judge,  39  La.  Ann.  Bog;  peal  is  given  from  an  order  of  a  justice 

State  V.  Monroe,  35  La.  Ann.  317;  State  of  the  peace,  directing  stolen  properly 

V.  Burihe,  39  La.  Ann.  338,  341;  Koeht  lo  be  delivered  to  the  alleged  owner, 

V.  Judge,  45  X-a.  Ann.  14BS.  after  the  papers  have  been  filed  by  the 

Ntiv  Jtney.  —  Miller  v.  Martin,  B  N.  justice  with  the  county  clerlt,  ihe  juri»- 

J.  L.  201.  diction  of  the  justice  is  at  an  end,  and 

Wfst  Virginia.  —  VIoodloid  V.  Hull,  the  County  Court  cannot  by  mandamoa 

31  W.  Va.  470.  compel    him   to    send   up  the   appeal 

l/aiiai  Slates. —  The  Steam  Tug  En-  papers.     People  p.   Halloway,  36  CaL 

terprise,  3  Wall.  Jr.  (C.  C.)  58;  £xf.  651. 

Cutting,  94  U.  S.  14:  Exp.  Baltimore,  S,  People  r.  Kohlsaat,  16S  111.  37.  ■' 
etc.,  R.  Co.,  106  U.  S.  s;  Bxf.  Phoenix        Contra.  —  Ware  r.  McDonald,  63  Ala. 

Ins.  Co.,  117  U.  S.  367.  81. 

Judgment  by  JnrtlM  en  Ytaiiet  ot  Jvrf.       $.  Smith  p.  Reitly,  83  Mich.  93;  Chi- 

—  Where  a   judgment   has   been   rca-  cago,  etc.,   R.  Co.  c.   Franks,  55  Ho. 

dered  by  a  justice  upon  the  verdict  of  337;     /n    re    Streett.    8    U.    S.    Appi 

a  jury,  the  Circuit   Court   cannot   by  645, 

mandamus  compel  the  justice  to  grant        Ketlini  to  Conwlidato  Two  Caaea.  —  A 

an   appeal   from   such   judgment,   the  mandamus  will  not  be  granted  by  a 

constitution    forbidding    an   appeal  in  Circuit  Court  of  Appeals  requiring  a 

such  case.     Woodford  v.  Hull.  31   W.  Circuit  Court  to  allow  an  appeal  from 

Va.  470.  a  decree  denying  a  motion  to  consolt- 

S.  Bjr  a  Btoangor.  —  Mandamus  does  date  two  cases,  such  action  of  the  court 

not  lie  (o  compel   a   Circuit   Court  to  being  wholly  within  its  discretion,  and 

allow  an  appeal   from   its  decree  by  a  one  with  which  a  Circuit  Court  of  Ap- 

person   not  originally  a  party  to   the  peals  will  not  interfere.     In  re  Streeit, 

suit,  unless  it  appears  that  his  petition  8  U.  5.  App,  645. 

to  be  allowed  to  intervene  was  granted,        AoMont  Against  Deeedaat*!  Srtatt  Sb- 

or  that  he  at  least  acted  or  was  treated  allowed,  —  The  discretion  exercised  by 

as  a  party.     Ex  p.  Cutting.  94  U.  S.  a  circuit  judge  in  denying  an  applica- 

14.     ^e  also  In  rr  Streetl,  8  U.  S,  App,  tioo  for  leave  to  appeal  from  the  report 

64;.  of  commissioners  of  claijns  disallowlnf 

3.  Appeal  Fnmatvre.  —  A  mandamus  an  account  against  the  estate  of  a  de- 
will  not  be  awarded  (o  compel  a  judge  ceased  person  will  not  be  reviewed  ei- 
of  the  District  Court  to  allowaperemp-  cept  in  cases  where  it  is  clearly  sbcnra 
lory  exception  to  be  filed,  or  to  comiwt  that  such  diecretioa  has  been  abme^ 
him  to  grant  an  appeal  from  tbe  refusal  Smith  7.  Rellly,  8a  Mich.  93. 
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Irr«panble  Injury.  —  It  is  held  that  mandamus  will  not  lie  to  com- 
pel the  granting  of  a  suspensive  appeal  in  injunction  cases  unless 
irreparable  injury  will  be  done  to  the  relator  by  failure  to  grant 
the  appeal.* 

When  Bight  to  Appeal  Kot  Porfoeted.  —  Mandamus  does  not  lie  to 
<:ompel  the  granting  of  an  appeal  when  the  relator  has  omitted 
some  of  the  steps  necessary  to  perfect  his  right  to  such  appeal.* 

(2)  To  Perfect  Appeal ^'YvAfxtmnai^  of  Veoeisary  Aots  Compelled. — 
Mandamus  lies  to  compel  a  court  or  judge  to  allow  the  relator  to 
take  the  steps  which  may  be  necessary  to  perfect  an  appeal,* 
including  the  fixing  of  the  appeal  bond,*  the  making  of  entries  on 

1.  State  V.  Judge,  40  La.  Ann.  607;  Ohio.  —  State  v,  Goebcl.  i  Ohio  Cir. 

State    V.    Monroe,    41   La.  Ann.   241;  Ct.  Rep.  550. 

Koehl  V,  Judge,  45  La.  Ann.  1488.  Vermont,  — Orange   v.    Bill,    29  Vt 

8.  Webster  v,   Hanna,   102  Cal.  177;  442. 

State  V,  Cooper,  20  Fla,  547;  State  v.  United  States,  —  U.   S.   v.   Gomez,  \ 

Judge,  36  La.  Ann.  910.  Wall.  (U.  S.)  752. 

Payment  of  Feee.  —  The  party  appeal-  Becord  as  for  Judgment  or  Demurrer,  --> 

ing  from  a  justice's  court  must  pay  all  The  Court  of  Oyer  and  Terminer,  aftet 

fees  to  the  justice,  including  those  in-  quashing  an  indictment,  may  at  a  sub* 

curred  on  the  trial  by  the  respondent  sequent  term  give  leave  to  the  public 

as  well  as  by  the  appellant,  and  those  prosecutor  to  make  up  a  record  as  if 

on  appeal,   before  the  justice  can  be  judgment  had  been   rendered  for  the 

compelled  to  forward  the  papers  to  the  defendant  on  demurrer,   for  the  pur« 

clerk  of  the  Superior  Court;  and  where  pose  of  enabling  him  to  sue  out  the 

he  fails  to  do  so  mandamus  will  not  lie  writ  of  error;  and  should  such  leave  be 

to  compel  the  granting  of  an  appeal,  refused   mandamus  may   be  granted. 

Webster  v,  Hanoa.  102  Cal.  177.  People  v.  Stone,  9  Wend.  (N.  Y.)  182. 

Bond  InsuflloieiLt.  —  Where  the  bond  To    Certify    Appeal.  —  No    particular 

tendered  by  the  relator  is  insuflScient  formality  is  required  in  taking  an  ap- 

a  mandamus  does  not  lie  to  compel  the  peal  from  an  order  for  removal.     If  the 

granting  of  an  appeal  on  such  bond,  party  intending  to  appeal  notifies  one 

State  V,  Judge,  36  La.  Ann.  910.  of  the  justices  of  that  intention,  and 

E^try  m  Writing.  —  The  Florida  stat-  does     that     which     he    understands 

ute  regulating  appeals  from  orders  and  amounts    to   taking    an    appeal,    and 

decrees  of  the  County  Court  in  probate  the  justice  is  aware  that  he  has  that 

proceedings  contemplates  that  the  ap-  understanding,  it  is  sufficient;  and  if  in 

peal  shall  be  entered  in  writing  by  the  such  a  case  the  justices  refuse  to  cer- 

party  appealing.     A  mere  verbal  re-  tify  the  appeal  they  will  be  compelled 

quest  made  to  the  county  judge  to  enter  to  do  so   by  mandamus.     Orange  v, 

an  appeal  in  his  minutes  furnishes  no  Bill,  29  Vt.  442. 

ground  for  a  mandamus  to  compel  the  Copy  of  Stenographer's  Kotee.  —  In 
judge  to  enter  an  appeal,  if  he  neglects  State  v,  Wofford,  121  Mo.  74,  man- 
to  comply  with  such  request.  State  v,  damns  was  awarded  commanding  a 
Cooper,  20  Fla.  547.  judge   to  require  the  official    stenog- 

8.  Arkansas,  —  Beebe  v,  Lockert,   6  rapher  to  transcribe  the  notes  of  evi- 

Ark.  422.  dence  and  other  proceedings  as  asked, 

California,  —  People  v.  Harris,  9  Cal.  and  furnish  the  same  without  cost  to 

571.  the  relator  in  order  to  perfect  his  ap- 

Connecticut,  —  Taylor  v,  Gillette,  52  peal. 

Conn.  216.  4.  Maadamiu,  Kot  Error.  —  An  order 

Louisiana.  —  State  v.  Judge,  17  La.  of  court  fixing  the  amount  of  an  ap- 

Ann.  186;  State  v.  Judge,  21  La.  Ann.  peal  bond  is  not  such  a  final  order  that 

736;  State  V.  Judge,  22  La.  Ann.  200.  error  will  lie,  but  a  party  has  a  right 

Missouri.  —  State    v,   Wofford,    121  to  have  the  ministerial  acts  necessary 

Mo.  61.  to  his  appeal  performed,   and   if  the 

New    York,  —  People    v.    Stone,    9  court  erroneously  requires  an  appeal 

Wend.  (N.  Y.)  182.  bond  of  greater  amount  than  the  law 

678  Volume  XIII. 


Xandamus  to  CovrU  MANDAMUS,  and  Judicial  OfflMn. 

the  record,*  to  send  up  the  record,*  and  to  deliver  the  transcript.' 
EiEbet  of  Laohos.  —  The  writ  will  not  lie  in  favor  of  the  party  who 
by  delay  has  lost  his  right  to  have  the  appeal  perfected.* 

(3)  To  Entertain  Appeal.  —  A  writ  of  mandamus  may  be 
granted  to  compel  a  court  to  entertain  an  appeal  properly  brought 
before  it.* 

Ho  Bight  to  an  Appeal.  —  Where,  however,  the  relator  has  no  right 
to  an  appeal,  mandamus  will  not  be  granted  to  compel  the  court 
to  which  the  appeal  is  taken  to  entertain  it.* 

(4)  To  Dismiss  Appeal.  —  It  seems  that  mandamus  will  not  lie 
to  compel  the  dismissal  of  an  appeal.^ 

requires,  mandamus  will  lie.    State  v.  dismissed  a  writ  of  error  to  a  District 

Goebel,  i  Ohio  Cir.  Ct.  Rep.  550.  Court  because  of  a  failure  to  docket  the 

1.  Entry    of  Allowanoa  A   Appeal. —  cause  in  time,  *'  the  dismissal  of  the 

Where  a  party  prays  an  appeal  from  a  writ  was  a  refusal  to  hear  and  decide 

judgment  of  a  Probate  Court,  making  the  cause.    The  remedy  in  such  a  case, 

the  affidavit  required  by  statute,  and  if  any,  is  by  mandamus  to  compel  the 

the  appeal  is  grafted,  but  the  judge  court  to  entertain  the  case  and  proceed 

fails  to  cause  an  entry  to  be  made  on  to  its  determination,   not  by   writ  of 

the  record  of  the  allowance  of  the  ap-  error  to  review  what  has  been  done.*' 

peal,  mandamus  will  lie  from  the  Cir-  Harrington  v.  Holler,  iii  U.  S.  796. 

cult  Court  to  compel  him  to  cause  such  6,  Goheen  v.  Myers,  18  B.  Mon.  (Ky.) 

entry  to  be  made.     Beebe  v.  Lockert,  6  423;    State  v.    Superior  Ct.,  15  Wash. 

Ark.  422.  314;  Ex  p.  Newman,   14  Wall.  (U.  S.) 

8.  People  V.  Harris,  9  Cal.  571;  State  152. 

V,  Judge,  22  La.  Ann.  200.  Application    After   Four  Moatha.  —  A 

From  Interloontory  Judgment  of  Probate  writ  of  mandate  to  compel  a  Superior 

Court.  —  An  appeal  will  lie  from  an  in-  Court  to  entertain  an  appeal  from  a 

terlocutory  judgment   of  the  Probate  justice  of  the  peace  will  not  issue  where 

Court  rendered  on  a  rule  against  an  application  for  relief  by  mandamus  was 

executor  to  show  cause  why  the  sale  not  made   until  after  a  lapse  of  four 

of  a  certain   property  should  not  be  months  from  the   date  on  which  the 

stopped,  and  on  application  a  writ  of  ruling  complained  of  was  made.     State 

mandamus  will  issue  to  the  judge  to  v.  Superior  Ct.,  15  Wash.  314. 

send   up  the  record.     State  v.  Judge,  Kot  to  Behear.  —  In  Rex  v.  Justices,  i 

22  La.  Ann.  200.  M.  &  S.  442,  it  was  held  that  the  court 

Prepayment  of  Peee.  —  Where  an  al-  would  not  grant  a  mandamus  to  the 
temative  mandamus  was  issued  to  a  justices  at  sessions  to  rehear  an  appeal 
justice  of  the  peace  to  compel  him  to  against  an  order  of  removal  after  jndg- 
send  up  papers,  to  which  he  answered  ment  given  by  them  and  entered  by 
that  his  fees  had  not  been  paid  or  ten-  the  clerk  for  quashing  the  order,  upon 
dered  '*  previous  to  the  time  of  the  serv-  the  ground  that  the  justices  at  sessions 
ice  of  the  alternative  writ,"  it  was  held  were  divided  in  opinion,  and  that  the 
that  his  answer  was  no  defense  to  the  judgment  was  entered  by  mistake  in- 
writ  being  made  necessary,  as  the  fees  stead  of  an  adjournment  of  the  appeal, 
might  have  been  paid  since  the  serv-  Rex  v.  Justices,  i  M.  &  S.  443. 
ice  of  the  writ.  People  v.  Harris,  9  7.  State  v.  Judge,  14  La.  Ann.  60; 
Cal.  571.  Jones  v.  Allen,  13  N.  J.  L.  97;  Exp. 

8.  U.  S.  V,  Gomez,  3  Wall.  (U.  S.)  752.  Kussell,  13  WalL  (U.  S.)  664.    And  see 

4.  Ansonia  v.  Studley,  67  Conn.  170.  Com.  v.  Judges,  3  Binn.  (Pa.)  273. 

5.  Henderson  v.  Brown,  6  Fla.  299;  Certiorari,  Kot  Xandamns.  —  The 
Matter  of  Turner,  5  Ohio  542;  Harring-  Supreme  Court  will  not  grant  a  writ  of 
ton  V.  Holler,  iii  U.  S.  796;  Rex  v.  mandamus  to  the  Court  of  Common 
Frieston,  5  B.  &  Ad.  597,  27  £.  C.  L.  Pleas  to  dismiss  an  appeal  alleged  to 
134;  Rex  V.  Justices,  5  B.  &  Ad.  667,  be  improperly  entered  and  sustained. 
27  E.  C.  L.  151.  And  see  Rex  v.  Jus-  The  redress  of  the  party  aggrieved  is 
tices,  I  M.  &  S.  442.  to  be  sought  by  certiorari,  not  by  man- 
Where  the  Sapreme  Court  of  a  Territory  damns.    Jones  v.  Allen,  13  N.  J.  L.  97* 
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(5)  To  Reinstate  Appeal — In  General.  —  In  a  number  of  states 
mandamus  lies  to  compel  the  reinstatement  of  an  appeal  improp- 
erly dismissed.* 

Appeal  ITnavaUing.  —  The  right  to  a  writ  in  such  case  has  been 
denied  when  the  appeal,  if  reinstated,  would  be  of  no  avail.* 

Appeal  Properly  IHsmiBaed.  —  A  writ  of  mandamus  will  not  issue  to 

compel  the  reinstatment  of  an  appeal  which  has  been  properly 
dismissed.' 

IMseretion  Ezeroieed.— Mandamus  will  Jnriidietion    Erroneooely    Declined.  — • 

not  lie   to  compel  a  circuit  judge   to  Mandamus  is  the  proper  remedy  to  re* 

vacate  an  order  allowing  an  appeal  to  instate  in  the  District  Court  an  appeal 

the  Circuit  Court  from  an  order  of  the  properly  brought  within   its  jurisdic- 

Probate  Court  under  How.  Annot.  Stat,  tion,    but   which   is  dismissed  on   the 

Mich.,  §  6784,   where  the  petition  for  ground  of  want  of  jurisdiction.     State 

leave  to  appeal  sets  forth  facts  suffi-  v.  District  Ct.,  13  Mont.  370. 

cienc  to  call  for  the  exercise  of  the  dis-  Amendment  Prevented  by  Snrpriee. — If 

cretion  of  the  Circuit  Court,  and  such  the  appellant  has  been  prevented  from 

discretion  has  been  exercised.    Sanborn  obtaining  a  rule  to  amend  his  transcript 

V,  Mitchell,  94,  Mich.  519.  through  surprise  and  without  any  fault 

In  Michigan  it  is  held  that  mandamus  of  his  own,  in  consequence  of  which 

will  lie  to  compel  the  dismissal  of  an  his  appeal  is  dismissed,  a  mandamus 

appeal.     Merriman  v.   Peck,  95  Mich,  will  issue  to  the  court  below  directing 

277:  Combs  V,  Wilber,  99  Mich.  234.  that  the  appeal  be  reinstated.     Hocken« 

Appeal  Granted  Too  Late.  —  Man-  bury  v.  Alpaugh,  34  N.  J.  L.  342. 
damus  will  lie  to  compel  the  vacating  Court  Equally  Divided.  —  If  upon  the 
of  an  order  allowing  an  appeal  from  a  trial  of  an  appeal  the  Court  of  Common 
justice's  court  granted  after  the  expira-  Pleas  is  equally  divided  on  the  ques- 
tion of  five  days,  where  it  does  not  ap-  tion  of  the  right  of  the  plaiTitiff  below 
pear  that  the  circumstances  were  such  to  recover,  and  dismisses  the  appeal,  a 
as  to  prevent  an  appeal  before  that  mandamus  will  issue  from  the  Supreme 
time.     Combs  «/.  Wilber,  99  Mich.  234.  Court  to  reinstate  it.  Strader  v.  Chosen 

Appeal    Properly    Ghranted.  —  But    in  Freeholders,  15  N.  J.  L.  433. 

Michigan   the   writ  has    been    denied  Jnrisdiotion  to  DismiBS. —  It  was  held 

where  it  appeared  that  the  appeal  had  in  Lewis  v.   Barclay,  35  Cal.  214,  that 

been    properly   granted.        Durand   v,  where  a  County  Court  had  jurisdiction 

Gage,  76  Mich.  626;  Wiley  z^.  Beach,  86  to  dismiss  an  appeal,  mandamus  will 

Mich.    381 ;    Sanborn   v,    Mitchell,    94  not  lie  to  compel  such  court  to  reinstate 

Mich.  519..  it,  even  if  the  court  acted  erroneously 

To  Yaoate  Order  Bestoring.  —  In  Ellair  in  dismissing  it. 

z'.  Wayne  Circuit  Judge,  46  Mich.  496,  For    Inenffleient    Boreties.  —  A    man- 

a  mandamus  was  granted  to  vacate  an  damus  does  not  lie  to  compel  a  district 

order  restoring  an  appeal  where  the  ap-  judge  to  rescind  an  order  made  by  him 

plication  to  restore  such  appeal  had  not  dismissing  an  appeal  because  a  surety 

been  made  until  the  right  was  barred,  was  not  good  and  solvent,  although 

1.  Michigan,  —  Comstock  7/.    Wayne  such  surety  may  be  such  as  meets  legal 

Circuit  Judge,  30  Mich.  98.  exigencies,  and    to  reinstate   the   dis- 

Missouri,  —  Hall  z/.   County  Ct.,  27  missed  appeal,  although  the  judge  may 

Mo.  329.  have  erred.     Such  an  action  on  his  part 

Montana.  —  State  v.  District  Ct.,  13  cannot  be  reviewed  in  a  proceeding  for 

Mont.  370.  mandamus.     State  v.  Rightor,  36  La. 

N^ew  Jersey,  —  Bowlsby  v.  Johnston,  Ann.  200. 

13   N.    J.   L.   349;    Strader  v.  Chosen  8.  Lewis  v.  Weir,  14  N.  J.  L.  353,  in 

Freeholders,  15  N.  J.  L.  433:    Dyer  v,  which  case  the  writ  was  denied  because 

Ludlum,    16    N.   J.    L.   531;    Freas  v,  it  appeared  that  the  appeal  would  ulti- 

Jones.    16    N.    J.    L.    358;     Robbins  mateiy  be  dismissed  for  irregularity. 

V.  Bonnel,  16  N.  J.  L.  234.  8.  State  t/.  Smith,  105  Mo.  6;  Schooley 

United  States.  —  Knickerbocker  Ins.  v,  Ivins,  11  N.  J.  L.  169;  State  v.  Camp, 

Co.  V.  Comstock,  16  Wall.  (U.  S.)  258.  45  N.  J.  L.  293;  Fitzgerald  v.  Evans, 

Contra.  —  Lewis  v.  Barclay,  35  Cal.  45  N.  J.  L.  295;  Ewing  v.  Cohen,  63 

214;  State  V.  Rightor,  36  La.  Ann.  200.  Tex.  482;  £jc/.  Woollen,  104 U.  S.  300. 
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Vo  Bight  to  AppoaL  —  Mandamus  to  reinstate  an  appeal  will  not 
lie  where  there  is  no  right  to  the  appeal.* 

(6)  Bills  of  Exceptions — To  Settlo  and  flign.  —  Mandamus  lies  to 
compel  the  settling,  signing,  and  sealing  of  bills  of  exceptions 
when  the  relator  is  entitled  thereto.* 

lUlnre  to  Move  for  Entry  of  Appeal. —  Greene,   104    Cal.    ao8;    Gutierrez    9. 

Where  an  appeal  Is  properly  dismissed  Hebberd,  106  Cal.  167;  Cohen  r.  Wal- 

for  failure  of  the  appellant  to  move  for  lace,  107  Cal.  133;  Visher  v,  Swinner- 

an  entry  of  the  appeal,  mandamus  will  ton,  (Cai.  1890)  24  Pac.  Rep.  846. 

not  lie  to    reinstate    it.    Schooley  v.  Georgia,  —  Harris  v.  State,  2  Ga.  290; 

Ivins,  II  N.  J.  L.  169.     And  see  Fitz-  State  v.  Powers,   14  Ga.  389;    Pitts  v, 

gerald  v,  Evans,  45  N.  J.  L.  295.  Hall,  60  Ga.  389;   Tyler  Cotton  Press 

Biimisaed  fbr  Want  of  Bond.  —  A  man-  Co.  r.  Chevalier,  56  Ga.  494;  Coitle  v. 

dam  us  cannot  issue  to  revise  the  judg-  Harrold,   72   Ga.   833;     Preetorius    v, 

ment  of  an   inferior  court  dismissing  Barnes,  75  Ga.  315. 

an  appeal  for  want  of  a  sufficient  appeal  Illinois,  —  People  e^.  Pearson,  3  111. 

bond.     Ewing  v.  Cohen,  63  Tex.  482.  189;  Weatherford  ».  Wilson,  3  111.  253; 

lUlnre  to  £iter  Within  Ton  Days.  —  People  v,  Pearson,  4  111.  270;    People 

Where  a  Circuit  Court  was  authorized  v,   Anthony,    129  111.   218;    People  9. 

to  dismiss  an  appeal,  which  was  not  Anthony,    25    111.    App.    532;    People 

entered  therein  within  ten  days  after  it  v,   Hawes,   25    111.   App.   326;    People 

had  been  taken,  from  a  decision  of  the  v.  Hawes,  30  III.  App.  94;   Hawkins  9. 

District  Court  sitting   in  bankruptcy,  Harding,   35   III.   App.  25;    Hulett  r. 

an  application  for  a  mandamus  to  com-  Ames,  74  111.  253;  People  v.  Gibbons, 

pel  the  reinstating  of  such  appeal  was  54  III.  App.  617. 

denied.     Exp,  Woollen,  104  U.  S.  300.  Indiana, — Jelley     v.     Roberts,      50 

1.  Goheen    v,    Myers,    18   B.   Mon.  Ind.  i. 

(Ky.)  423;  Harvey  v.  Pealer,  63  Mich.  Iowa,  —  U.  S.  v,  Dubuque  County,  i 

572;    Bennet  v.  Kite,  9  N.  J.  L.  106;  Morr.  (Iowa)  31. 

Tichenor  2/.  Hewson,  14  N.  J.  L.  26.  Kansas,  —  State   v,  Sheldon,  2  Kan. 

Appoal  to  Wrong  Conrt«  —  In  Goheen  322;    North    v.    Moore,  8    Kan.    143; 

V,  Myers,  18  B.  Mon.  (Ky.)  423,  an  ap-  Shephard    v,    Peyton,    12    Kan.    616; 

plication  for  mandamus  to  reinstate  and  Lewis  v,   Marshall  County,    16   Kan. 

hear  an  appeal  was  dismissed  on  the  108;  Swartz  v,  Nash,  45  Kan.  341. 

ground  that  the  appeal  had  been  taken  Kentucky,.  —  Shine      v,       Kentucky 

to  the  wrong  court.  Cent.  R.  Co.,  85  Ky.  177. 

8.  Alabama,  — Exp,  Huckabee,    71  Louisiana,  —  Broussart  v,  Trahaa,  3 

Ala.  427;    Perryman    v,   Burgster,    6  Martin  (La.)  714;    State  v.  Judge,  32 

Port.  (Ala.)  99;    Etheridge  v.  Hall,  7  La.  Ann.  296;    State  v.  Judge,  26  La. 

Port.  (Ala.)  47.  Ann.  66;    State  v.  Drew,  32  La.  Ann. 

Arkansas,  —  Garibaldi  v,  Carroll,  33  1043;  Sute  v.  Judge,  35  La.  Ann.  248. 

Ark.  568.  Maryland,  —  Briscoe  v.  Ward,  i  Bar. 

California,  —  People  v.  Judge,  9  Cal.  &  J.  (Md.)  165. 

19^;  People  V,  Lee,  14  Cal.  510;  People  Michigan,  — Scribner  v.  Gay,  5  Mich. 

V,  Rosborough,  29  Cal.  415:  People  v,  511;  Crane  r.  Wayne  Circuit  Judge,  24 

Dickson,  46  Cal.  54:    Careaga  v,  Fer-  Mich.  513;  Deliloss  v.  Van  Buren  Cir- 

nald,66  Cal.  351;  Matter  of  Herteman,  cuit  Judge,  41  Mich.  725;    Wright  v, 

73  Cal.  545;  Anschlag  v,  Superior  Ct.,  Judge,  41  Mich.  726;  Lake  Shore,  etc., 

76  Cal.  513;  Sansome  v,  Myers,  80  Cal.  R.  Co.  v.  Chambers,  89  Mich.  5. 

483;    Hyde  v,   Thornton,  83  Cal.  83;  Minnesota, — State  v.  Cox,  26  Minn. 

Landers     v,     Lawler,     84    Cal.     547;  214;  State  v,  Macdonald,  30  Minn.  98. 

Thornton   v,  Hoge,  8L4.  Cal.  231 ;   Wil-  Mississippi.  —  Van  Buren  v.  State,  24 

Hard  v,  Dillard,  86  Cal.  154;  Malcolm-  Miss.  512;   Vicksburg,  etc.,  R.  Co.  r. 

son  V,  Harris,  90  Cal.  262;   James  v,  Ragsdale,  51  Miss.  457;    Williams  v. 

McCann,  93  Cal.  513;  Leach  v.  Pierce,  Ramsey,  52  Miss.  851. 

03    Cal.    627;     Tibbets    v.    Riverside  Missouri, — State  v.   Field,   37   Mo. 

Banking    Co.,    97    Cal.    258;     Flagg  App.  83;   State  v,  Wickham,  65  Mo. 

V,    Puterbaugh,  98    Cal.    134;    Flagg  634;  State  v,  Thayer,  15  Mo.  App.  391. 

V,  Puterbaugh,  loi  Cal.  583;  Hicks  v,  Nebraska,  —  State  v,  Barnes,  16  Neh. 

Hasten,   loi    Cal.    651;    Walkerly    v,  yj, 
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Insertion  of  Teotimony.  —  It  is  the  duty  of  an  inferior  tribunal  to 
make  a  part  of  its  record,  if  asked  by  any  party,  all  the  facts 
necessary  to  enable  the  Supreme  Court  to  see  upon  what  princi- 
ples of  law  it  based  its  action,  or  whether  there  was  any  evidence 

Nevada.  —  State  v.  Murphy,  ig  Ncv.  County  Com'rs,  30  W.  Va.  58;  State  v, 

89.  Cunningham,   33   W.   Va.  607;    Cum- 

New  Jersey. — Anonymous,  3  N.  J.  mings  v,  Armstrong,  34  W.  Va.  i. 

L.  242;    State  «f.  Holmes,  36  N.  J.  L.  fVisconsin,  —  State    v,    Larrabee,    3 

62;    Benedict  v.  Howell,  39  N.  J.  L.  Wis.  783;    State  v.  Gale,  7  Wis.  693; 


221.  State  V,  Noggle,  13  Wis.  380;  Fellows 

New    York,  —  People    v.  Judges,    2  v.  Tait,  14  Wis.  156;   State  v,  Noggle, 

Johns.  Cas.  (N.  Y.)  118;  Sikes  v.  Ran-  i6  Wis.  333;    State  v.  Cloagh,  69  Wis. 

som,  6  Johns.  (N.  Y.)  279;    People  v,  369. 

Judges,    I  Cai.  (N.  Y.)    511;    Pomroy  United    Sta/es.  —  Chateaugay     Ore, 

i/.  Preston,  2  Cai.(N.  Y.)  373;  People  v.  etc.,   Co.,   Petitioner,    128  U.   S.   544; 

Judges,   2    Cai.    (N.   Y.)    97;     People  Crane  v.   Crane,   5   Pet.  (U.  S.)   190; 

».  Judges,  4  Cow.  (N.  Y.)  73;  People  v.  Sheppard  v.   Wilson,  6  How.  (U.  S.) 

Judges,  Col.  &  C.  Cas.  (N.  Y.)  362;  260;  £x  />.   Bradstreet.  4  Pet.  (U.  S.) 

People  ».  Judges,  Col.  &  C.  Cas.  (N,  105. 

Y.)    135;    Delavan    v,    Boardman,    5  Omitted   Dooamentary   Evidenoe.  —  It 

Wend.  (N.  Y.)  132;  People  z^.  Herkimer  is  not  a  sufficient  return  to  a  man- 

C.  PI.,  7  Wend.  (N.  Y.)  536;  People  v.  damus  to  compel  the  signing  of  a  bill 

Justices,  20  Wend.  (N.  Y.)  663;  People  of  exceptions   to  allege    that    certain 

V.  Baker,  14  Abb.  Pr.  (N.  Y.  Supreme  documentary  evidence  was  not  put  in 

Ct.)  19.  the   bill,    without    showing    that    the 

OAio. — State  v,  Todd,  4  Ohio  351;  documents  were  related  to  the  facts  in 

Creager  v.  Meeker,  22  Ohio  St.  207;  the    bill,    and    that    counsel    had    an 

State  r.  Hawes,  43  OhioSt.  16:  States,  opportunity    to   supply  the  omission. 

Common  Pleas,  i  West.  L,  J.  (Ohio)  State  v.  Common  Pleas,  i  West.  L.  J. 

358.  (Ohio)  358. 

Oregon,  —  Ah  Lep  v.  Gong  Choy,  13  First  Referred  Bade  to  Judge.  —  Man- 
Oregon  205;  Che  Gong  z/.  Stearns,  16  damus  lies  to  a  circuit  judge  to  seal  a 
Oregon  219.  bill  of  exceptions,  but  the  practice,  on 

Pennsylvania.  —  Conrow  v,  Schloss,  complaint  that  a  bill   is   erroneously 

55  Pa.  St.  28;    Haines  r.  Com.,  99  Pa.  settled,  is,  in  the  first  instance,  to  refet 

St.  410;    Drexel   v,   Man,  6  W.  &  S.  it  back  to  the  judge  to  give  him  an 

(Pa.)  386.  opportunity  to  review  it.     Delavan  v, 

Tennessee.  —  State  v.  Hall,  3  Coldw.  Boardman,  5  Wend.  (N.  Y.)  132. 

(Tenn.)  255 ;(  Alexander   v.   State,    14  To  Draw  a  Bill. —  If  counsel  takes  an 

Lea  (Tenn.)  88;   Vanvabry   r.  Staton,  objection  and  offers  to  draw  a  bill,  but 

83    Tenn.   334;     Miller    v.    Koger,    9  the  judge  insists  on  doing  it  himself 

Humph.    (Tenn.)     231;     Ingersoll     v.  and   neglects   it,   the   Supreme    Court 

Howard,  i  Heisk.  (Tenn.)  248.  will    by    mandamus    order    it    to    be 

Texas.  —  Reagan    v.    Copeland,    78  drawn  and  sent  up.     Broussart  v.  Tra- 

Tex.    551;     Trinity,    etc.,    R.    Co.   v.  han,  3  Martin  (La.)  714. 

Lane,  79  Tex.  643.  Clerk  to  Sign  for  Judge.  —  Mandamus 

Vermont.  —  State  v.  Babcock,  51  Vt.  will  not  issue  to  compel  the  clerk  of  a 

570.  court  to  sign   the   name  of  the  trial 

Virginia.  —  Porter  v.  Harris,  4  Call  judge,  who  has  died  since  the  trial,  to 
{Va.)  485;    Page  v.  Clopton,  30  Gratt.  a  bill  of  exceptions.     Kansas,  etc..  R. 
(Va.)4i5;  Powell  v.  Tarry,  77  Va.  250;  Co.  v.  Fitzhugh,  61  Ark.  339. 
Dillard  v,  Dunlop,  83  Va.  755;  Collins  Ko  Stenographer  at  TriaL —  Manda- 
te. Christian,  92  Va.  731.  mus  will  lie  to  compel  the  settlement 

fVasAington.  —  State     v.     Allyn,     2  of  a  bill  of  exceptions,  although  the 

Wash.  470;  Matter  of  Rosner,  5  Wash,  case  was  tried  without  the  presence  of 

488.  an    official    reporter.     Malcolmson    v. 

West     Virginia.  —  Douglass      v.  Harris,  90  Cai.  262,  in  which  case   no 

Loomis,    5   W.   Va.    542;     Dryden    v.  notes  of  the  evidence  were  ever  filed  or 

Swinburne,   20  W.    Va.    89;    Morgan  reduced  to   writing  by  the    reporter, 

T.  Fleming,  24  W.  Va.  186;    Poteet  v.  _  judge,  or  clerk. 
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to  justify  its  action;  and  if  it  refuses  to  do  so  mandamus  will  lie 
to  compel  it.*  And  it  may  be  compelled  to  insert  particular  parts 
of  the  evidence.* 

AnoUier  Baaedy.  —  It  is  held  that  other  remedies  to  secure  the 
settling  of  a  bill  of  exceptions  must  be  exhausted  before  man- 
damus can  issue.' 

Bight  to  Appoal.  —  Mandamus  has  been  issued  to  compel  the 
settling  of  a  bill  of  exceptions,  rpg^rdless  of  a  right  to  appeal  from 
the  order  refusing  the  bill.* 

Whon  Thoro  Is  Ho  Error.  —  If,  on  an  application  for  a  mandamus  to 
compel  the  signing  of  a  bill  of  exceptions,  it  is  apparent  from  the 
bill  which  the  relator  seeks  to  compel  the  respondent  to  sign  that 
the  court  below  has  committed  no  error,  and  that,  therefore,  the 
signing  of  the  bill  will  in  the  end  be  ineffectual,  the  writ  will  be 
denied.* 

For  Ufa  in  OoMt  Hot  Bal^oet  to  Boriow.  —  Mandamus  will  not  lie  to 
compel  the  signing  of  a  bill  of  exceptions  in  a  case  where  the 

Tranioript  Withdrawn  by  Btanographor  Purtioolar  Toftiaony.  —  Where  a  bill 
After  Filing.  —  It  is  not  a  sufficient  ex-  of  exceptions  is  not  a  mere  transcript 
case  for  failing  to  settle  and  certify  a  of  the  reporter's  notes,  but  is  a  con- 
statement  of  facts  to  say  that  the  tran-  densed  statement  of  the  evidence,  ii  is 
script  of  the  evidence  is  held  by  a  ste-  not  ground  for  refusal  to  settle  the  bill 
nographer  for  the  purpose  of  securing  that  a  considerable  portion  of  the  evi- 
his  fees,  when  such  transcript  has  al-  dence  is  set  out  by  way  of  question 
ready  been  filed  in  the  case  and  was  and  answer,  and  the  signing  ox  sach  a 
subsequently  withdrawn  from  the  files  bill  may  be  compelled  by  mandamus, 
with  the  judge's  permission;  and  man-  Cohen  v,  Wallace,  107  Cal.  133. 
damns  will  lie  to  compel  settlement.  All  tho  Evidenoe. —  Where  an  excep- 
State  V.  Ally  n,  2  Wash.  470.  tion  is  taken  to  a  refusal  to  charge  that 

D^osit  Hot  Demanded  by  Stenographer,  there  is  no  evidence  tending  to  prove  a 
—  Mandamus  will  lie  to  compel  a  certain  point,  the  plaintiff  in  error  de- 
judge  to  settle  a  bill  of  exceptions  siring  to  bring  up  for  review  thfis  ex- 
where  he  refuses  to  do  so  because  the  ception  is  entitled  to  have  incorporated 
parties  have  not  paid  the  shorthand  re-  in  the  bill  of  exceptions  all  the  evidence 
porter  his  fees,  when  the  latter  had  bearing  upon  the  point  in'question;  and 
neglected  to  demand  a  deposit.  James  if  the  circuit  judge  refuses  so  to  incor- 
V.  McCann,  93  Cal.  513.  porate  it,  mandamus  will   lie.     Crane 

1.  Dryden  v.  Swinburne,  20  W.  Va.  v.  Wayne  Circuit  Judge,  24  Mich.  513. 

89;  Miller  v.  Koger,  9  Humph.  (Tenn.)  8.  Williams  v.  Ramsey,  52  Miss.  851; 

231.     But  compare  Ohio  v.  Wood,   22  State  v,  Thayer,  15  Mo.  App.  391. 

Ohio  St.  537.  Settlement  by  Byitanden. —  In  Sute 

Kandamne  Beftieed.  —  Where  there  is  v,  Thayer,  15  Mo.  App.  391,  there  was 

evidence,  in  an  action   for  a  forcible  a  refusal  to  try  the  questions  of  fact 

entry  and  detainer,  tending  to  sustain  involved,  because  the  remedy  provided 

the  finding  of  the  justice,  and  the  only  by  statute  for  securing  the  settlement 

exception  is  to  the  finding  itself  on  the  of  a  bill  of  exceptions  by  bystanders 

ground  that  it  is  not  sustained  by  the  had  not  been  exhausted, 

evidence,  a  justice  is  not  bound  to  sign  4.  People    v.    Crane,    60   Cal.   279; 

a  bill  of  exceptions  setting  forth  all  t£e  State  t/.  Murphv,  19  Nev.  94. 

evidence  in  the  case  on  the  fact  of  such  6.  People  v.  iCahl,  18  Cal.  43a;  Peo* 

exception.     Ohio  v.  Wood,  22  Ohio  St.  pie  v,  Dickson,  46  Cal.  54;   Clark  v. 

537.  Crane,  57  Cal.  629;    Dotterer  v.  Har- 

8.  Cohen  v.  Wallace,  107  Cal.   133;  den,  88  Ga.  145;  Pitts  v.  Hall,  60  Ga. 

Crane  v.   Wayne    Circuit   Judge,    24  389;   State  v.  Paul,  11  Cine.  Wkiy.  U 

Mich.  513.  Bui.  (Ohio)  234. 
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decision  of  the  court  refusing  a  bill  is  final  and  cannot  be 
reviewed.* 

Tte  fllgn  CtortlflMto.  —  Mandamus  lies  to  compel  the  signing  of  a 
certificate  of  evidence.* 

To  FUo  BUI.  —  And  the  writ  also  lies  to  compel  the  filing  of  a  bill 
of  exceptions  which  has  already  been  signed.' 

To  Fix  Timo  for  Bottling.  —  Mandamus  has  also  been  gcanted  to 
compel  the  setting  of  a  time  at  which  a  bill  of  exceptions  would 
be  settled.* 

To  fllgn  PirtieiilBr  BUI.  —  The  writ  does  not,  in  most  cases,  com- 
mand the  signing  of  a  particular  bill.  When  the  bill  presented 
by  the  relator  is  not  true  the  respondent  is  not  required  to  sign 
that  bill,  but  if  he  is  in  default  he  is  ordered  to  settle  and  sign  a 
bill  of  exceptions  according  to  the  facts  of  the  case.* 

WlMn  Botnrn  Inoofldent.  —  Where,  however,  the  alternative  writ  or 

1.  People  V.  Smith,  51  111.  177;  Faust  Nevada,  —  State  v.  Murphy,  19  Nev. 

V,  Calhoun   Circuit  Judge,   30  Mich.  89. 

266.  New  Jersey,  —  Beneclict  v,    Howell, 

In  HaboM  Oorpvi  Proooodinp.  —  Man-  39  N.  J.  L.  221. 

damns  will  not  lie  to  require  the  cir-  New  York.  —  Matter  of  Tweed,  47 

cnit  judge  to  sign  a  bill  of  exceptions  How.  Pr.  (N.  Y.  Supreme  Ct.)  162,  4 

in  proceedings  on  habeas  corpus  held  Thomp.  &  C.  (N.  Y.)  i;  People  v.  Jus- 

before  him  at  chambers,  as  such  pro-  tices,  20  Wend.  (N.  Y.)  663;  People  v. 

ceedings  are  not  reviewable  by  writ  Baker,  14  Abb.  Pr.  (N.   Y.   Suprcfme 

of  error.    Faust    v,   Calhoun  Circuit  Ct.)  19. 

Judge,  30  Mich.  266.  Tennessee,  —  Alexander  v.  State,  14 

When   Oaoo    Vot  Appoalablo.  —  Man-  Lea  rfenn.)  88;  State  v.  Brockwell,  16 

damus  will  not  lie  to  compel  the  set-  Lea  (Tenn.)  683;    Vanvabry  v.  Staton, 

tlement  of  a  bill  of  exceptions  when  88  Tenn.  334. 

the  case  has  not  reached  the  state  at  Texas,  —  Frost    v.    Frost,    45    Tex. 

which  a  writ  of  error  lies.    James  v,  324. 

Superior  Ct.,    78  Cal.    107;    Lake    v,  Vermont,  "^SxslX^  v.  Babcock,  51  Vt. 

King,  16  Nev.  217.  570. 

S.  People  V.  Horton,  46  111.  App.  434.  Washington,  —  State    v,    Arthur,     7 

To  Aokaowlod^  BaoJi.  —  Mandamus  Wash.  358. 

lies  to  compel  judges  to  acknowledge  United  States,  —  Ex  p,  Bradstreet,  4 

their    seals    to   a  bill  of   exceptions.  Pet.  (U.  S.)  102. 

People  V,  Judges,  Col.  &  C.  Cas.  (N.  What  Bzooptions  Allowod.  —  In  State 

Y.)  135.  V,  Babcock,  51  Vt.  571,  after  verdict 

8.  State    V,  Flinn,  10   West.    L.    J.  the  presiding  judge  informed  counsel 

(Ohio)  363,  I  Ohio  Dec.  (Reprint)  551.  that  the  exceptions  they  had  in  mind 

4.  People  V,  Littlejohn,  11  Mich.  60.  would  be  allowed,  supposing  they  had 

A.  Alabama, — Ex  p,  Huckabee,   71  in  mind  exceptions  whereof  he  had  an 

Ala.  427.  intimation.     It  was  held  that  the  judge 

California,  —  People     v.    Judge,    9  was  not  bound  to  allow  any  exceptions 

Cal.  19;    Leach  v.  Pierce,  93  Cal.  614;  that  counsel  might  present;    but   at 

Brown  v,  Prewett,  94  Cal.  505.  most  only  such  as  by  the  course  of  the 

Georgia,  —  Cottle  v.  Harrold,  72  Ga.  trial  he  had  reason  to  suppose  they  had 

833.  in  mind. 

Illinois,  —  People  v,  Altgeld,  43  111.  Abnso  of  IHsorotion.  —  It  was  held  in 

App.  460;    People  V,  Pearson,   3  111.  Alexander  v.  State,  14  Lea  (Tenn.)  88, 

189;    People  V.Anthony,  25  111.  App.  that  mandamus  to  compel  the  signing 

533;  People  V,  Williams,  91  111.  87.  of    a    bill    of    exceptions    would    bo 

Indiana,  —  Jelley     v,     Roberts,     50  granted  only  where  it  appeared  that 

Ind.  I.  there  had  been  ^  clear  abuse  of  dlscre- 

Kamas,  —  Shepard     v.    Peyton,    I9  tion.    To  the  same  effect  see  State  «. 

Kaa.  616.  Brockwell,  x6  Lea  (Tenn.)  683. 
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petition  alleges  that  the  judge  refuses  to  sign  the  particular  bill 
which  the  relator  claims  is  the  correct  one,  if  the  respondent  fails 
to  show  why  he  should  not  sign  that  particular  bill  the  peremptory 
writ  niay  issue  requiring  him  to  do  so.* 

ArMtnry  Beftual  to  Sign.  —  A  judge  cannot  arbitrarily  refuse  to 
sign  a  particular  bill  presented  to  him.' 

Inoorreot  or  Infomud  BilL  —  The  writ  will  not  issue  to  compel  the 
settling  of  a  bill  when  its  correctness  is  in  dispute,'  or  when  it  is 
not  in  proper  form.* 

BiU  XuBt  Bo  Trno.  —  A  judge  will  not  be  compelled  to  settle  and 
sign  a  bill  of  exceptions  which  does  not  truthfully  show  the  testi- 
mony, objections,  rulings,  and  exceptions.*     That  the  bill  pre- 


1.  Springer  v,  Peterson,  i  Blackf. 
(Ind.)  i88;  State  r.  Hawes,  43  Ohio  St. 
16;  Douglass  V,  Loomis«  5  W.  Va.  542. 

Corroetiiig  XxrogaUr  BUI.  —  It  was 
held  in  Sansome  v.  Myies,  80  Cal.  483, 
that  though  a  judge  can  require  the 
bill  as  presented  by  the  relator  to  be 
corrected,  if  incorrect,  before  signing 


a  judge  is  a  judicial  act;  but  before  it 
is  done  the  judge  must  pass  upon  the 
preliminary  questions  whether  the 
party  has  a  right  to  have  a  statement 
or  bill,  and  if  he  has,  whether  the  one 
presented  is  in  proper  form  and  rega> 
larly  presented  —  questions  often  call- 
ing for  the  exercise  of  nice  discrimina- 


it,  he  has  no  right  to  refuse  to  settle  it    tion,  and  certainly  as  much  *  judicial ' 


in  the  first  instance  because  of  its  im- 
perfections. McFarland,  J.,  concur- 
ring, said:  "  I  do  not  subscribe  to  the 
doctrine  —  apparently  stated  in  the 
majority  opinion  —  that  no  matter  how 
fraudulent  and  worthless  a  document 
may  be  that  is  presented  and  called  a 
bill  or  statement,  still  the  judge  or 
opposing  counsel  must  either  prepare  a 
bill  himself  or  suggest  in  detail  what 
the  bill  should  be.  In  such  a  case  the 
judge  has  a  right  to  say  to  the  attor- 


as  any  other  questions.  But  it  is  well 
settled  that  if  the  judge  erroneously 
refuses  to  settle  the  statement  or  bill', 
a  writ  of  mandamus  will  be  awarded 
to  compel  the  settlement,  not  in  any 
particular  way,  but  one  way  or  the 
other.*'  State  v.  Murphy,  19  Nev.  93, 
quoting  Hayne  on  New  Trial,  g  323. 

4.  Kot  in  Proper  Form.  —  A  man- 
dam  us  absolute  will  not  be  granted 
against  a  judge  who  refuses  to  certify 
an  illegible,  disorderly,  erased,  or  in- 


ney  for  appellant:    'This  thing  which    terlined  bill  of  exceptions.     Cottle  v. 
you  give  me  is  a  fraud.     I  will   not    Harrold,  72  Ga.  833. 


consider  it.  I  will  give  you  a  reason- 
able time  within  which  to  prepare 
something  that  will  be  not  a  mere 
name,  but  a  real  bill  within  the  mean^ 
ing  of  the  code;  and  if  you  do  not  do 
so  I  will  take  no  further  action  in  the 


matter. 


I  »» 


6.  California.  —  Sansome  v.  Myres, 
77  Cal.  353- 

Georgia,  —  McDonough  v.  Sweat,  92 
Ga.  577. 

Illinois,  —  People  v,  Pearson,  3  III. 
189;  People  V.  Anthony,  25  III.  App. 
532;    People  V.    Jameson,   40  III.  93; 


2.  Etheridge  v.  Hall,  7   Port.  (Ala.)    People  v.  Williams,  91  III.  87. 


47;    Jones  V,   Johnson,   61    Ind.   257; 
Alexander  v.  State,  14  Lea  (Tenn.)  88. 

Abuse  of  Difloretion.  —  Because  a 
judge  is  by  law  constituted  an  arbitra- 
tor of  the  facts  stated  in  a  bill  of  ex- 
ceptions, he  is  not  therefore  privileged 


Indiana,  —  Jelley  v.  Roberts,  50  Ind. 
I ;  State  v.  Dyer,  99  Ind.  426. 

Indian  Territory.  —  Kearney  v. 
Liverpool,  etc.,  Ins.  Co.,  (Indian  Tcr. 
1896)  37  S.  W.  Rep.  143. 

Louisiana.  —  State   v.  Judge,  45  La. 


to  reject  one  which  properly  presents  Ann.  1218;  Slate  ff.  Judge,  26  La.  Ann. 

the  case.     Etheridge  v.  Hall,  7   Port.  66. 

(Ala.)  47.  Missouri,  —  State    v,    Wickham,  65 

8.  People  V,   Williams,   91    III.    87;  Mo.  634;  State  v.  Thayer,  15  Mo.  App. 

Slater.  Murphy,  19  Nev.  93;  Matter  of  391;    State  v.  Broderick,  70  Mo.  622; 

Tweed,  47  How.   Pr.  (N.  Y.  Supreme  State   v.   Hill,   98   Mo.  570;    State  v, 

Ct.)  162.  Berry,  103  Mo.  367;    State  v,  Harben, 

Beaeon  of  Bale.  —  **  The  settlement  105  Mo.  603:  State  v.  Seaton,  106  Mo. 

of  a  statement  or  bill  of  exceptions  by  208;    State  v,  Mansfield,  106  Mo.  no; 
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sented  by  the  relator  is  not  true  is  a  good  answer  to  an  alternative 
writ*  or  to  a  contempt  proceeding.* 

State   V,  Scott,  109   Mo.  226;    State   v,  by  mandamus  to  insert  in  a  bill  of  ex- 

Mosley,   116  Mo.  545;    State  v,  Ryan,  ceptions  instructions  which  it  is  claimed 

120  Mo.  88;    Walker  v.  Stoddard  Cir-  that  he  gave  to  the  jury,  when  here* 

cuit  Judge,  31   Mo.  123;    McHoney  v.  turns  that  he  has  already  settled  the 

German   Ins.   Co.,  44  Mo.  App.   426;  bill  of  exceptions  truly  and  correctly, 

Boardman  v.  Vaughan,  44  Mo.  App.  according  to  his  knowledge  and  recol- 

549;    State  V,  Sweeney,  54   Mo.  App.  lection  of  the  facts,  and  that  he  is  con- 

5S0.  fident  he  did  not  give  the  instructions 

New  York,  —  People  v.  Judges,  Col.  in  question  to  the  jury.     State  v.  Nog- 

&  C.  Cas.  (N.  Y.)  135;  Tweed  v,  Davis,  gle,  13  Wis.  380. 

4  Tbomp.  &  C.  (N.  Y.)  i,  47  How.  Pr.        Duty   of   Judge  When  Inoomet   BlU 

(N.  Y.  Supreme  Ct.)  162;  Midberry  v.  Tendered.  —  When  a  bill  of  exceptions 

Collins,  9  Johns.  (M.  Y.)  345;  Sikes  v,  which  does  not  truly  state  the  truth  of 

Ransom,  6  Johns.  (N.  Y.)  279.  the  case  is  tendered,  it  is  the  duty  of 

Ohio,  —  State  v,  Todd,  4  Ohio  351;  the  judge,  with  the  aid  of  counsel,  to 

State  V,  Wood,  22  Ohio  St.  537;  State  settle  the  bill,  and  when  settled  to  sign 

V.  Hawes,  43  0hioSt.  16;  State  v.  Linn,  it;    and  if  he  refuses  to  do  this  man- 

3  Cine.  Wkly.  L.  Bui.  (Ohio)  428.  damns  will  lie  to  compel  him.     Page 

Pennsylvania,  —  Reichenbacht/.  v,  Clopton,  30  Gratt.  (Va.)  415. 
Ruddach,  121  Pa.  St.  18.  1.  Sansome   v.    Myres,    77  Cal.  353; 

Tennessee, — Vanvabry  v.  Staton,  88  People  v,  Pearson,  3  111.   189;    People 

Tcnn.  334.  V.   Judges,   Col.   &   C.    Cas.    (N.    Y.) 

Texas,  —  International,  etc.,   R.  Co.  135. 
\v.  Douglass,  87  Tex.  297.  Mere  Skeleton  of  Prooeedingt.  —  It  is 

Virginia,  —  Collins  v.  Christian,  92  the  duty  of  the  party  in  a  criminal  case 

Va.   731:    Page   v.  Clopton,  30  Gratt.  desiring  to  have  a  bill  of  exceptions 

(Va.)  415.  settled  to  prepare  a  full  and  fair  draft 

West      Virginia.  —  Douglass      v,  of  the  bill.     If  the  bill  as  presented  to 

Loomis,    5     W.    Va.    542;     Poteet    v,  the  judge  is  not  full  and  fair,  but  is  a 

County  Com*rs,  30  W.  Va.  58;  State  v,  mere  skeleton  of  the  proceedings  had 

Cunningham,  33   W.  Va.   607;    Cum-  at  the  trial,  the  judge  is  justified  in  re- 

mings  V,  Armstrong,  34  W.  Va.  i.  fusing  to  settle  it,  and  mandamus  will 

Wisconsin,  —  State     v,    Noggle,     13  not  lie  to  compel  him  to  do  so.     San- 

Wis.  380.  some  v,  Myres,  77  Cal.  353. 

United  States,  —  Ex  p,  Bradstreet,  4        Setnrning  Canee  of  Olgection.  —  Where 

Pet.  (U.  S.)  102.  the  judge  of  a  Superior  Court  is  of  the 

England,  —  Rioters'   Case,    i    Vern.  opinion  that  a  bill  of  exceptions  which 

175.  he  has  been  required  by  an  alternative 

BeaeonofBale.  —  In  Rioters*  Case,  i  writ  of  mandamus  to  sign,  or  show 
Vern.  175,  a  motion  for  a  mandamus  cause  for  not  signing,  is  objectionable, 
to  the  chief  justice  of  the  King's  Bench  or  contains  matter  which  was  not  ob- 
to  sign  a  bill  of  exceptions  was  denied,  jected  to«  or  that  the  same  is  untruly 
though  such  writ  had  issued  out  of  or  incorrectly  stated  in  the  bill,  he 
chancery  to  a  judge  of  an  inferior  should  return  the  causes  of  his  objec- 
court.  The  lord  keeper  denied  the  tion.  The  Supreme  Court  will  not 
motion,  "  for  that  the  precedent  they  compel  the  signing  of  a  bill  of  excep- 
produced  was  to  an  inferior  court,  and  tions  which  does  not  truly  state  the 
he  would  not  presume  but  the  chief  facts  as  they  occurred  at  the  trial, 
justice  of  England  would  do  what  People  v,  Pearson,  3  111.  189. 
should  be  just  in  the  case;  for  possi-  2.  Anewer  to  Contempt  Prooeeding. — 
bly  you  may  tender  a  bill  of  exceptions  Where  the  respondent  in  answering  a 
that  has  false  allegations  in  it,  and  the  rule  for  contempt  makes  return  that  he 
like;  and  then  he  is  not  bound  to  sign  did  not  sign  the  bill  as  presented  be- 
st; for  that  might  be  to  draw  him  into  cause  he  did  not  truly  state  the  facts, 
a  snare;  and  said,  if  they  had  wrong  and  that  he  did  settle  and  sign  the  bill 
done  them  they  might  right  themselves  which  accompanies  his  answer,  and 
by  an  action  on  the  case."  which  does  truly  state  the  facts,  it  was 

Whether  Certain  Instmetioni  Oiven.  —  held  that  this  return  was  conclusive. 

A  circuit  judge  will  not  be  compelled  State  v,  Cunningham,  33  W.  Va.  607.    ■ 
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Btatement  Xut  Be  Fair.  —  A  writ  of  mandamus  will  not  be  granted 
to  compel  the  settlement  'of  a  bill  of  exceptions  where  the  instru« 
ment  submitted  for  signature  does  not  show  an  attempt  to  present 
a  fair  and  bona  fide  statement  of  the  case.* 

Bediion  of  Jndgo  ConolniiYo.  —  It  is  held  in  many  states  that  the 
judge  has  full  power  to  decide  whether  the  bill  presented  for 
signature  is  or  is  not  a  true  statement  of  the  case,  and  that  his 
decision  is  conclusive.* 

Waiver  of  Bight.  —  A  mandamus  will  not  issue  to  compel  the 
settling  of  a  bill  of  exceptions  when  the  relator  has  waived  his 
right.' 

!•  Pacific  Land  Assoc,  v.  Hiint,  X05  North  Carolina,  —  McDaniel  tr.  King, 

Cal.  202;  People  v.  Boughton,  33  Colo.  89  N.  Car.  29. 

22 ;  State  v,  Noggle,  16  Wis.  333.  Ohio,  —  State    v,   Bickham,  4  Ohio 

Conflietiiig  Svidenoe  Kot  Set  Oat.  —  In  Cir.  Ct.   Rep.   246;    Sute  v.  Todd,  4 

People  V.  Boughton,  23  Colo.  22,  man-  Ohio  351;  Creager  v.  Meeker,  22  Ohio 

damns  was  denied  where  the  proposed  St.  207;  State  v,  Hawes,  43  Ohio  St.  25. 

bill  did  not  set  out  the  evidence  which  Texas,  —  International,  etc.,  R.  Co. 

was  conflicting,  but  merely  alleged  in  v.  Douglass,  87  Tex.  297;    Strickland 

general  terms  the  introduction  of  evi-  v,  Willis,  (Tex.  Civ.  App.   1897)  42  S. 

dence  by  the  parties.  W.  Rep.  578. 

Improper  Form.  —  A  bill  of  exceptions  West      Virginia,  —  Cummings      v. 

which,  instead  of  containing  any  testi-  Armstrong,  34  W.  Va.  i;    Douglass  9. 

mony,   objections,   or    rulings  of  the  Loomis,    5    W.    Va.    542;     Poteet  9. 

court,  or  exceptions  thereto,  states  that  County  Com'rs,  30  W.  Va.  58. 

these  matters  appear  by  papers  on  file  Wisconsin,  —  State     v,    Noggle,    13 

which  are  to  be  annexed  thereto  and  Wis.  380;  State  v.  Small,  47  Wis.  436, 

form  part  of  the  bill,  is  not  in  proper  United  States,  —  In  re  Streep,  156  U. 

form,  and  its  signing  will  not  be  com-  S.  207;  Ex  p,  Bradstreet,  4  Pet.  (U.  S.) 

pelled  by  mandamus.     State  v.  Nog-  102. 

gle,  16  Wis.  333.  False  Betnm  or  Demagee.  —  The  judge 

8.  Alabama,  —  Garlington    v,  Jones,  has  sole  power  to  determine  whether 

37  Ala.  240:   Strawbridge  v.  State,  48  the  bill  is  true  or  not,   his  decision 

Ala.     308 ;      Tuskaloosa     County     v,  being  conclusive  and  not  liable  to  be 

Logan,  50  Ala.  503;  Small  v,  McCalley,  passed  upon  by  a  jury.     The  remedy 

51  Ala.  527;  Chapman  v.  Holding,  54  in  such  case,  if  any,  if  a  false  return 

Ala.  61;  Ex  p.  May  field,  63  Ala.  205.  be  made,  would  seem  to  be  an  action 

California,  —  People  v,  Sullivan,  61  on  the  case  for  damages.     Douglass  v. 

Cal.  233:  Leach  v.  Pierce,  93  Cal.  314.  Loomis,  5  W.  Va.  542. 

Illinois,  —  People  v,  Pearson,  3  111.  8.  Rogers  v,   Roberts,   88  Ga.    150; 

189;    People  V,  Gibbons,  54  111.  App.  Borchus  c.  Sadler,  90  Ind.  439;  Fowler 

617;    People  r/.  Anthony,  25  111.  App.  v.  Manistee  Circuit  Judge,  31  Mich.  73; 

532,  129  in.  218;  People  V,  Jameson,  40  Dillard  v,  Dunlop,  83  Va.  755. 

111.  93;  Hawes  v.  People,  129  111.  123.  Bill    Containing    Interlineatieas.  —  A 

Indiana,  —  Cluck  v.   State,   40   Ind.  party  who  serves  and  files  a  bill  of 

263;  Jelley  v,  Roberts,  50  Ind.  i.  exceptions    containing   interlin«itions 

lovfa, — Jamison  v.  Reid,   2  Greene  when    it    was  signed   by  the   judge, 

(Iowa)  394.  thereby  adopts  it,  and  cannot  have  a 

Kansas,  —  Shepard    v,    Peyton,     12  mandamus  to  compel  the  judge  to  omit 

Kan.  616:  State  zf.  Sheldon,  2  iCan.  322.  interlineations    and   sign  a  new  bill. 

Louisiana,  —  State  v.  Judge,  45  La.  Rogers  v,  Roberts,  88  Ga.  150. 

Ann.   1 21 8;    State  v,  Riculfi,  35    La.  Bight    to    Amendment   Waived.  — A 

Ann.  770.  plaintifif    in    error    who    has   delayed 

Michigan,  —  People  v,  Wayne  Circuit  making  his  application  until  after  the 

Judge,  23  Mich.  536.  lapse  of  one  term  from   the  filing  of 

New  York,  —  People  v.  Justices,  20  the  bill  of  exceptions,  and  has  in  the 

Wend.  (N.  Y.)663;    Tweed  v,  Davis,  4  meantime  filed  assignments  of  error  to 

Thomp.  &  C.  (N.  Y.)  i,  47  How.   Pr.  the  bill  as  settled,  has  thereby  waived 

(N.  Y.  Supreme  Ct.)  162.  his  right  to  mandamus  to  compel  aft 
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Bight  Dctetad  1>7  LaehM.  —  The  steps  necessary  to  secure  the 
settling  and  signing  of  a  bill  of  exceptions  must  be  taken  in 
several  states  within  the  time  limited  by  the  statutes  of  those 
states,  or  there  is  no  right  to  a  writ  of  mandamus,  to  compel  the 
signing  of  such  bill.^     Such  delay  is  not  excused  by  a  mistake  of 

amendment  of  the  bill  of  exceptions.  Tennessee.  —  State  v.    Brockwell,  i6 

Fowler  v.  Manistee  Circuit  Judge,  31  Lea  (Tenn.)  683;    Alexander  v.  Stat^ 

Mich.  72.  14  Lea  (Tenn.)  88. 

BamrdFMMiitadin  Petition.  — Where,  TV^^r.  — Gulf,  etc.,  R.  Co.  v.  Lock- 
after  the  service  of  a  mandamus  upon  hait,  4  Tex.  App.  Civ.  Cas.,  g  297. 
a  trial  judge  to  certify  the  facts  or  the  West  Virginia,  —  Welty  v,  Campbell, 
evidence,  and  his  refusal  to  do  so,  the  37  W.  Va.  797. 

record   of    the   case   is    presented,    in  Wisconsin, — State  v.  Gale,  7  Wis.  693. 

the  petition  of  the  losing  party,  to  the  After  Kew  Trial  in  8am«  Case.  —  In 

Supreme  Court  of  Appeals,  it  will  re-  Welty  v.  Campbell,   37  W.   Va.   797, 

verse  the  judgment  complained  of  and  mandamus  was  refused  to  compel  the 

remand  the  case  for  a  new  trial.  Dillard  signing  of  a  bill  of  exceptions  pertain- 

V,  Dunlop,  83  Va.  755.  ing  to  a  first  trial  when  a  new  trial  of 

Yolnntaiy  Konsnit.  —  A  plaintiff  who  the  same  case  had  been  had. 

has  taken  a  voluntary  nonsuit  cannot  Judge  Absent  from  State.  ^  A  writ  of 

afterwards  have  a  mandamus  to  com-  mandate    will    not    be  awarded  to  a 

pel  the  trial  judge  to  settle  and  sign  a  judge  to  compel  him  to  sign  a  bill  of 

bill  of  exceptions.     People  v.  Browne,  exceptions  after  a  time  limited,  where 

8  111.  87.  he  was  absent  from  the  state  when  the 

Eecaped  Prieoner.  —  It  has  been  held  time  expired,  if  the  applicant  for  the 

that  a  prisoner  who  had  escaped  from  writ  fails  to  show  proper  diligence  in 

jail  cannot  have  the  writ  to  compel  the  presenting  the  bill  for  signing  after  his 

signing  of  a  bill  df  exceptions.     People  return.     An  unexplained  delay  of  fifty 

V.  Genet,  59  N.  Y.  80.  days  shows  want  of  diligence.     State 

1.   California,  —  Sprague  v,  Fawcett,  v.  Dyer,  99  Ind.  426. 

53  Cal.  408;   Clark  v.  Crane,  57  Cal.  Thirty  Days'  Delay.  —  It  was  held  in 

629;     Visher    v.    Smith,    92    Cal.   60;  McDonough  v.  Sweat,  92  Ga.  577,  that 

Stonesifer  v,  Armstrong,  86  Cal.  594;  mandamus  would  not  lie  to  compel  a 

Coffey  V,  Grand  Council,  87  Cal.  367;  judge  of  the  Superior  Court  to  certify 

Brown  v.  Prewett,  94  Cal.  502;  People  a  bill  of  exceptions  assigning  as  error 

fr.  Kahl,  18  Cal.  432.  a  decision  rendered  at  chambers,  when 

Connecticut.  —  Ansonia  v.  Studley,  67  it  appeared  that  the  bill  of  exceptions 

Conn.  170,  in  which  case  a  mandamus  was  not  tendered  to  the  judge   until 

to  compel  a  judge  to  make  a  finding  of  after  more  than  thirty  days  from  the 

fact  for  the  purpose  of  an  appeal  was  date  of  the  decision  complained  of. 

refused,  the    relator   having  lost  his  Motion  fiir  New  Trial  Too  Late.  —  In 

right  by  delay.  Clark  v.  Crane,  57  Cal.  629,  mandamus 

Georgia. — Cox  w.  Hillyer,  65  Ga.  57;  was    refused    to   compel    a    Superior 

Williams  v.  Clarke,  70  Ga.  405 ;    Mc-  Court  to  settle  a  statement  on  motion 

Donough  V.  Sweat,  92  Ga.  577.     But  for  a  new  trial  in  a  case  where  the  00- 

see  Dougherty  v.  Harvey,  45  Ga.  618.  tice  of  the  motion  was  given  too  late. 

Indiana.  —  State  v.   Dyer,    99    Ind.  Mandamus  Granted.  —  In  Chateaugay 

426.  Ore,   etc.,  Co.,  Petitioner,   128   U.   S. 

Michigan.  —  Fowler  v.  Manistee  Clr-  544,  a  mandamus  was  issued  compel- 

cuit  Judge,  31  Mich.  72.  ling  the  judge  of  a  Circuit  Court  of  the 

Mississippi.  —  Board    of     Police    v.  United  States  to  settle  a  bill  of  excep- 

Ray,  12  Smed.  &  M.  (Miss.)  342.  tions  when  he  had  refused  to  do  so  on 

Missouri.  —  Walker  v,  Stoddard  Cir-  the  ground  that  the  term  of  the  court 

cuit  Judge,  31  Mo.  123;  State  v.  Judge,  at  which  the  action  was  tried  had  ex- 

41   Mo.   598;    Tipton   V.    Renner,    105  pired,  and  the  time  for  signing  the  bill 

Mo.  5.  had  expired.     But  that  the  court  will 

North  Carolina,  —  Cross  v.  Cross,  90  not  compel  the  signing  of  a  bill  at  a 

N.  Car.  15.  subsequent  term  see  Sikes  v.  Ransom, 

Oregon.  —  McElValn  v.  Bradshaw  30  6    Johns.    (N.    Y.)    279.     This    is,    of 

Oregon  569.  course,  a  matter  of  local  practice. 
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law.^  and  the  power  to  determine  whether  the  relator  has  lost  his 
right  by  laches  is  in  the  lower  court.* 

Time  Extended.  —  Where  there  has  been  an  order  of  court  extend- 
ing the  time  within  which  exceptions  may  be  filed,  mandamus 
will  lie  to  compel  the  signing  of  the  bill  if  presented  within  the 
time  as  extended.' 

Stipolation  to  Extend  Time.  —  The  parties  cannot  extend  the  time  by 
private  agreement,  without  an  order  of  court.* 

Delay  Waived.  —  The  relator  may,  however,  be  entitled  to  a  man- 
damus when  his  delay  has  been  waived.* 

Delay  by  Other  Penoni.  —  Delay  by  persons  other  than  the  relator 
will  not  deprive  him  of  his  right  to  compel  the  signing  of  a  bill 
of  exceptions.* 

1.  Xiatake  of  Law.  —  In  McElvatn  r/.     Cal.  408.     But  see  Visher  v.  Smith,  92 
Bradshaw,  30  Oregon  569,  a  mistaken     Cal.  61. 

belief  that  sixty  instead  of  thirty  days  8.  Leach    v.    Pierce,    93    Cal.    627; 

were  permitted  in  which  to  settle  a  bill  Flagg    v,    Puterbaugh,    98    Cal.    134; 

of  exceptions  in  a  criminal  case   was  Rayl  v»  Brevoort,  91  Mich.  4;  State  v, 

held  not  to  be  a  sufficient  excuse   for  Judge,  41  Mo.  S93;  Alexander  zf.  State, 

delay,  and   mandamus  to  compel  the  14  Lea  (Tenn.)  88;    Whitmore  v.  Har- 

settling  of  a  bill  was  refused.  ris,  10  Utah  259;    Welty  v,  Campbell, 

2.  Sprague  v.   Fawcett,  53   Cal.  408;  37  W.  Va.  797. 

Coffey  V.  Grand  Council,  87  Cal.  367;  Tizne  Senrioe  Extended.  —  A  writ  will 

Brown  v.  Prewett,  94  Cal.  502.  not  lie  where  the  trial  judge,  under  a. 

Seviewable  Only  When  Abase  of  Diiere-  rule  of  court  limiting  the  time  for  filing- 

tlon.  —  Whether  or  not  the  delay  of  the  bills  of  exceptions,   twice  grants    an 

party  in  presenting  the  bill  of  excep-  extension  for  a  definite  period  far  be- 

tions  is  excusable  is  a  question  of  fact  yond  the  limits  of    the   rule,    within 

to  be  determined  by  the  judge,  acting  which  time  of  extension,  so  far  as  ap- 

judicially  upon  the  evidence  submitted  pears,  the  bill  of  exceptions  might  by 

pro  and  con^  and  his  decision  cannot  diligence  have   been    completed,    but 

be  controlled  by  mandamus,  unless  his  was  not,  and  no  further  extension  was 

refusal  to  act  involves  an  abuse  of  dis-  asked  for.     Alexander  v.  State   14  Lea 

cretion.     Brown  v.  Prewett,  94  Cal.  502.  (Tenn.)  88. 

Delay  by  Inadvertence.  —  Mandamus  Conditione  of  Extenelon  IMsregaided.  — 

will  not  lie  to  compel  a  judge  to  settle  In  People  v.  Blades,  104  111.  591,  there 

a  bill  of  exceptions  where  the  counsel  was  a  failure  to  comply  with  the  con- 

for  the  moving  party  failed  to  appear  ditions  imposed  when  an  extension  of 

at  the  time  fixed   for  the  settlement,  time  was  granted  and  mandamus  was 

and  thereafter  withdrew  a  draft  and  refused. 

amendments  from  the  control  of  the  4.  Engel  v,  Speer,  36  Ga.  259;  Welty 

judge,  and  held  them  for  a  month  be-  v.  Campbell,  37  W.  Va.  797. 

fore  presenting  them  again  for  settle-  Six   Months*    Delay.  —  A    mandamus 

ment,  without  excuse   for  the   delay,  nisi  to  a  judge  of   the  Superior  Court 

The  fact  that  the  failure  to  appear  at  will  be  refused  when  the  parties  to  the 

the  hour  fixed  for  the  settlement  was  suit,  by  their  written   agreement,    for 

through  inadvertence  cannot  be  con-  their  mutual  convenience,  did  not  pre- 

sidered  in  the  Supreme  Court  upon  ap-  sent  a  bill  of  exceptions   for  his  cer- 

plication  for  a  mandamus  to  compel  tificate  and  signature  until  six  months 

the   settlement.      The   only   power  to  after  the  adjournment  of  the  court  at 

relieve  from  the  inadvertence  is  in  the  which   the    trial   was    had.     Engel   v, 

court  below,     Coffey  v.  Grand  Council,  Speer,  36  Ga.  259. 

87  Cal.  367.  5.  State   v,    Baxter,    38   Minn.   137, 

Where  a  Judge  Has  Already  Decided  where  the  opposing  attorneys  admitted 

that  the  excuse  presented  for  the  delay  *'  due  service." 

is  insufficient,  mandamus  will  not  lie  6.  State  v.  Redd,  68  Mo.  106;  State 

to  compel  the  settlement  of  the  pro-  v.  Kinkaid,  23  Keb.  641;    Ah  Lep  v. 

posed   bill.     Sprague    v,   Fawcett,    53  Gong  Choy,  13  Oregon  205. 
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To  Arnond  or  Gorroet  Bill.  —  In  several  cases  mandamus  has  been 
issued  to  compel  the  correction  and  amendment  of  a  bill  of  excep- 
tions,* e,  g.y  where  it  stated  too  much,*  or  not  enough.'  But  it 
must  appear  that  the  relator  is  injured  by  the  mistake.* 

To  Boftore  Altered  Bill.  —  Mandamus  to  restore  a  bill  of  exceptions 
wrongfully  altered  has  been  refused.* 

To  flign  Sooond  Bill.  —  The  courts  are  averse  to  granting  a  man- 
damus to  compel  the  signing  of  a  second  bill  of  exceptions,  and 
will  not  do  so  unless  a  clear  case  is  made  out  entitling  the  relator 
to  such  relief.* 

Bolay  by  Party  Appealing.  ^  No  delay  and  sign  a  bill  of  exceptions  not  con. 

in   the   proceeding,  unless  caused  by  taining  all  the  facts  deemed  necessary 

the  neglect  of  the  party  appealing,  will  by  him,  it   will,  on  discovery  of  the 

prejudice  a  relator's  right  to  a  man-  mistake,  set  aside  and  vacate  the  writ 

damus  to  compel  the  signing  of  a  bill  and  direct  a  bill  to  be  prepared  accord- 

of  exceptions.     Ah  Lep  v.  Gong  Choy,  ing  to  the  facts  settled  before  the  trial 

13  Oregon  205.  judge.     State  v,  Clough,  69  Wis.  369. 

Bill   Lost   by    Judge.  —  In    State    v,  llaterial  Xatter  Btmok  Oat.  —  Where 

Redd,   68   Mo.  106,   the  first  bill  pre-  a  circuit  judge  refused  to  sign  a  bill 

tented  was  lost  by  the  judge,  and  it  of  exceptions  tendered    to    him,   but 

was  held  that  mandamus  might  issue  amended  it  by  striking  out  a  material 

to  compel  the  filing  of  a  bill  of  excep-  portion,  and   then   signed  it,  the   Su* 

tions  notwithstanding  the  delay.  preme  Court  granted  a  writ  of  man- 

1.  Illinois,  —  People    v,   Pearson,    3  damus  to  compel  him  to  sign  the  bill 

lU.  189.  as  originally    presented.       People    v. 

Michigan,  —  Scribner  v.  Gay,  5  Mich.  Pearson,  3  111.  189. 

511;  Van  Vranken  v.  Gartner,  85  Mich.  4.  Scribner  v.  Gay,  5  Mich.  511. 

140.  6.  State  V,  Powers,  14  Ga.  389.     In 

N'ew    York,  —  Sikes   v.    Ransom,   6  this  case  it  was  said:    '*  This  applica- 

Johns.  (N.  Y.)279.  tion  for  a  mandamus  must  be  refused. 

Texas,  —  Trinity,     etc.,    R.    Co.    v.  In   Heard   v.  Heard,  8  Ga.   380,  thio 

Lane,  79  Tex.  643.  court  held  that  the  circuit  judge  had 

Wisconsin,  —  State    v,    Clough,    69  no  right  to  interfere  with   the   bill  of 

Wis.  369.  exceptions  after  it  has  been  signed  and 

Contra,  —  People  v,  Anthony,  129  111.  certified  by  him   and  filed    with    the 

318;  Jelley  v,  Roberts,  50  Ind.  i;  Mc-  clerk;  that  his  duty  is  then  performed 

Daniel  v.  King,  89  N.  Car.  29;    Inter-  and  his  control  over  the  bill  of  excep-> 

national,  etc.,  R.  Co.  v,  Douglass.  87  tions  at  an  end." 

Tex.  297.  6.  Harris  v.  State,  2  Ga.  290;   WiU 

8.  Too  Xadh   Inelnded.  —  Mandamus  liams  v,  Clarke,  70  Ga.  405 ;  People  v. 

lies  to  correct  the  action  of  a  trial  court  Court  of  Sess.,  15  How.  Pr.  (N.  Y.  Su- 

in  ordering  a  bill  of  paniculars,  if  it  preme  Ct.)  385;  In  re  Streep,  156  U.  S. 

goes  beyond  what  is  properly  required  207. 

to  be  stated  in  such  a  bill.    Van  Vran-  Affidavits  that  First  Bill  Is  Inoorreet^ 

ken  V,  Gartner,  85  Mich.  140.  — The  judge  of  a  Circuit  Court  having 

8.  People    V,    Pearson,    3    111.   189;  settle  1  and  signed  a  bill  of  exceptions. 

Trinity,  etc.,  R.  Co.  v.  Lane,  79  Tex.  the  Supreme  Court  will  not,  on  applica- 

643;  State  V.  Clough,  69  Wis.  369.  tion  supported  by  affidavits  that  the 

Statement     of     Faeti    Inoomplete.  —  bill  as  settled  and  signed  is  incorrect, 

Where  the  statement  of  facts  prepared  issue  a  writ  of  mandamus  requiring- 

by  a   trial   judge   is    incomplete,    the  him  to  resettle  it.     In  re  Streep,  156  U. 

rarty  complaining  may  apply  to  the  S.  207. 
upreme  Court  for  a  mandamus  to  To  Vaoate  Order  te  Besettlo. —  In  Peo. 
compel  its  correction.  Trinity,  etc.,  pie  v.  Court  of  Sess.,  15  How.  Pr.  (N. 
R.  Co.  V.  Lane,  79  Tex.  643.  Y.  Supreme  Ct.)  385,  a  mandamus  was* 
JaeoMory  Faeti  Omitted. —  When  the  issued  against  the  Court  of  Sessions  to- 
Supreme  Court  has,  through  oversight  show  cause  why  ii  should  not  vacate 
or  inadvertence,  issued  an  alternative  and  annul  an  order  directing  the  resets- 
writ  to  compel  a  circuit  judge  to  settle  tlement  of  a  bill  of  exceptions. 
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a  Bill  of  Ezooptioiii  Ii  Loot  by  the  judge  it  is  proper  to  settle 
a  second  bill,  and  mandamus  will  lie  to  compel  such  action.^ 

Trial  of  T^mU  InYolYod.  —  By  what  is  probably  the  weight  of 
authority  it  is  held  that  there  can  be  no  trial  of  the  facts  involved 
in  determining  whether  a  bill  of  exceptions  is  or  is  not  true.* 

(7)  Supersedeas  and  Stay  of  Proceedings  —  To  Compol  Gnatiiig. — 
A  writ  of  mandamus  will  lie  to  compel  the  granting  of  a  super- 
sedeas or  stay  of  proceedings  in  a  case  entitling  the  relator  to 
such  relief.' 

When  Mandamiu  wm  Kot  Imiio.  —  A  writ  of  mandamus  will  not  issue 
where  the  relator's  right  to  the  supersedeas  is  doubtful,*  when  a 

1.  State  V.   Redd,  68  Mo.   106.     In  Befaronoo  of  Qnaftioiif  of  Pteot.  —  In 

this  case,  however,  the  application  was  Visher   v.  Swinnerton,  (Cal.    1890)  24 

finally  denied,  the  original  bill  having  Pac.  Rep.  846,   reference  was  ordered 

been  found  and  filed.     See  also  State  to  settle  disputed    questions  of    fact 

V,  MacDonald,  30  Minn.  98.  as  to  a  correct  bill  of  exceptions. 

8.  People  V,  Judge,  9  Cal.  19;  Thorn-  8.  Alabama.  — Exp.  Walker,  54  Ala. 

ton  V.  Hoge,  84  Cal.  231;    Jamison  v.  577. 

Reid,   2' Greene  (Iowa)  394;   Shepard  Arkansas.  —  Smith   v.   Ragsdale,  36 

V.   Peyton,    12    Kan.  616;    Conrow   v.  Ark.  297. 

Schloss,  55  Pa.  St.  28.     Cl^if/ra,  Visher  Missouri.  —  State  v.  Lewis,  71  Mo. 

V.  Swinnerton,  (Cal.  1890)  24  Pac.  Rep.  170. 

846;    Collins  V.  Christian,  92  Va.  731;  New   York.  —  People   v.   Manhattan 

Matter  of  Rosner,  5  Wash.  488.  R.  Co.,  9  Abb.  N.  Cas.  (N.  Y.  Supreme 

Ko  Bl^ht  to  Jx^  to  Try  Imiim.  —  On  Ct.)  448. 

an  application  for  a  mandamus  to  com*  Oregon.  —  Burgtorf    v.    Bentley,    27 

pel  a  district  judge  to  sign  a  bill  of  ex-  Oregon  268. 

ceptions  which  the  relator  alleged  that  Texas.  —  Crumley      v.     McKinney, 

he  refused  to  do,  and  where  the  district  (Tex.  1888)  9  S.  W.  Rep.  157. 

judge  answered  that  he  had  signed  a  Wisconsin.  —  Northwestern  Mut.    L. 

true  bill  of  exceptions,  and   that   the  Ins.  Co.  v.  Park  Hotel  Co.,  37  Wis.  125. 

one  presented  by  the  relator  was  not  England,  —  Rex  v.  Mawbey,  6  T.  R. 

true,  it  was  held  that  the  relator  was  628. 

not  entitled  to  a  jury  to  try  the  issue.  Mandamm,  Kot  AppeaL  — There  is  no 

People  V.  Judge,  9  Cal.  19.  appeal  from  the  refusal  of  a  justice  of 

Dotormlnod  hi  Highttt  Oonrt.  —  In  a  the  peace  to  issue  a  supersedeas  on  the 

mandamus  proceeding  to  compel  the  filing  of  a  schedule  of  exempted  prop- 

settlement  of  a  bill  of  exceptions  the  crty*  And  a  judgment  of  such  appeal  in 

Supreme  Court  has  nothing  to  do  with  a  Circuit  Court  is  void.     The  remedy 

the  quality  of  the  exceptions.     When  is  by  mandamus.     Smith  v.  Ragsdale, 

the  record  goes  up  on  the  writ  of  error  36  Ark.  297. 

the  court  will  consider  whether  the  ex-  To    Snteoo    Obodionoo.  —  Mandamus 

ceptions  were   duly  taken   under  the  may  issue   to  compel  obedience  to  a 

rules  of  the  court  below.     Conrow  v.  supersedeas.    Ex  p.  Grant,  53  Ala.  18. 

Schloss,  55  Pa.  St.  28.  4.  Parker  v.  Calhoun  Circuit  Judge, 

Xatton  Within  Xnowledgo  of  Lowor  24  Mich.  408:   Gunzberg  v.  Kent  Cir- 

Court.  —  On  an  application  to  the  Su-  cuit  Judge,   42  Mich.    591;    State   v. 

preme  Court  for  a  mandamus  to  a  dis-  Stull,  49  Neb.  739. 

trict  judge,  affidavits  were  filed  to  show  CinnproiiiisoandPaymoiit.  —  Where  the 

that  certain  facts  were  proved  to  the  court  below  denied  a  motion  founded 

court  below  which  were  not  certified  in  on  affidavits  to  stay  proceedings  on  a 

the  bill  of  exceptions.     To  this  coun-  judgment,  on  the  ground  that  it  had 

ter-affidavits  were  filed.     Ii  was  held  been  compromised  and  paid,  and  the 

that  in   a  matter  thus  susceptible  of  compromise  and  payment  is  denied  by 

proof  and  within  the  knowledge  and  the  plaintifif,  the  Supreme  Court  wiU 

sound   discretion  of  the  court  below,  not  grant  a  mandamus  to  compel  a  stay 

the  Supreme  Court  would  not  interfere  of    proceedings.     Parker    v.    Calhoun 

by  mandamus.    Jamison    v.    Reid,   2  Circuit  Judge,  24  Mich.  408. 

Greene  (Iowa)  394.  JndgaiEt  AMignod.  —  Mandamua  to 
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supersedeas  would  be  of  no  benefit  to  the  relator,^  or  when  the 
application  is  premature.*  Nor  will  a  stay  of  proceedings  be 
compelled  by  mandamus  for  mere  irregularity.' 

Belief  OlitainaUe  in  Saperior  Court.  —  Mandamus  will  not  lie  to  compel 
the  granting  of  a  supersedeas  when  the  court  to  which  applica- 
tion is  made  for  the  writ  of  mandamus  can  itself  grant  the 
supersedeas.* 

To  Vaeato  flnpenedoM.  —  Mandamus  will  be  issued  to  compel  the 
vacation  of  an  order  improperly  granting  a  supersedeas,*  especially 
where  there  is  no  right  of  appeal  from  the  order.* 

Whon  the  Lower  Court  le  Vested  with  Diteretion  to  grant  such  an  order, 
mandamus  will  not  lie  to  vacate  it.^ 

Another  Adequate  Bemedy.  —  Nor  will  the  writ  be  granted  when  the 
relator  has  another  adequate  remedy.® 

compel  a   circuit  judge    to  stay  pro-  What  Considered.  —  On  an  application 

ceedings  for  the  collection  of  a  judg-  for  mandamus  to  show  cause  why  a 

ment  was  denied,  where  it  appeared  supersedeas  granted  by  a  judge  of  the 

that    he    had   refused  a  stay  on   the  Circuit  Court  should  not  be  vacated, 

ground   that  the  judgment  had  been  and    the    petition    for   rehearing  dis- 

assigned  before  the  commencement  of  missed,  the  Supreme  Court  cannot  con- 

the  proceedings  in  garnishment,  was  sider  the  rulings  on  demurrer  to  the 

subject  to  a  lien  for  attorney's  fees,  and  petition  and  on  pleas  and  evidence  in 

was  not  garnishable  by  law.     Gunzberg  the    case.    Ex  /.   Farquhar,    99  Ala. 

V.     Kent    Circuit    Judge,    42     Mich.  375. 

591.  6.  Rhodes  v.  Craig,  21  Cal.  419;  Liv- 

1.  Middleton   v,  McCuUough,  (Ark.  ingston  v.  Dorgenois,  7  Cranch  (U.  S.) 

1888)  9  S.  W.  Rep.  844.     And  see  Crum-  577. 

ley  cr.  McKinney,  (Tex.  1888)  9  S.  W.  Stay   on   Soggeetion   of  Attorney  for 

Rep.  157.  United  Btatee.  —  A  writ  of  error  does  not 

8.  Jones  v.  Dougherty,  11  Ga.  305.  lie  to  an  order  of  a  lower  court  staying 

8.  Culver  v.  Judge,  57  Mich.  25.  proceedings  finally  upon  a  suggestion 

i.  Mayo  V,  Clark,  2  Call  (Va.)  276.  from  the  attorney  for  the  United  States 

§.  Alabama.  —  Ex  p.  Walker,  54  Ala.  in  a  case  to  which  the  United  States  is 

$77;  Exp.  Farquhar,  99  Ala.  375.  not  a  party,   but  the  Supreme  Court 

CaJi/ortua.  —  Rhodes    v,    Craig,    21  will  award  a  mandamus  in  such  case 

Cal.  419.  compelling  the  lower  court  to  proceed. 

Mtcjtigan.  —  Granger  v.  Wayne  Cir-  Livingston  v,  Dorgenois,  7  Cranch  (U. 

cuit  Judge,  27  Mich.  406.  S.)  577. 

New  Jersey,  —  Budd  v.  New  Jersey  7.  Peoples.  Sexton,  37  Cal.  532;  In  re 

R.,  etc.,  Co.,  14  N.  J.  L.  467.  Haberman  Mfg.  Co.,  147  U.  S.  525. 

Washington,  —  State  v.  Superior  Ct.,  Stay  of  Operation  of  Ii(junetioii.  —  Un- 

14  Wash.  686.  der  Act  Cong.   March  3,  1891,  c.  517, 

United  States,  —  Livingston  v,  Dorge-  §  7  (26  Stat,  at  L.  826,  828),  which  pro- 

nois,  7  Cranch  (U.  S.)  577.     And  see  vides  for  an  appeal  to  the  Circuit  Court 

Saltmarsh  v,  Tuthill,  12  How.  (U.  S.)  of  Appeals  from  an  interlocutory  order 

387.  or  decree  granting  or  continuing  an  in- 

Aetioa   Pending   in  Foreign  Court.  —  junction  on  a  hearing  in  equity,  the 

A  mandamus  in  the  nature  of  a  pro-  granting  of  a  stay  of  the  operation  of 

cedendo   will   be    awarded   against  a  the  injunction  during  the  pendency  of 

Superior  Court  to  compel  it  to  proceed  the  appeal  by  the  court  which  granted 

with  a  cause  in  which  it  had  ordered  or  continued  it  is  not  a  matter  of  right, 

an  indefinite  stay  of  proceedings  on  but  is  a  matter  of  discretion,  and  that 

the  ground  that  an  action  involving  the  discretion   cannot  be  controlled  by  a 

same  subject-matter  was   pending  in  mandamus  from  the  Supreme  Court, 

a  foreign  court  against  the  same  de-  In  re  Haberman  Mfg.  Co.,   147  U.  S. 

fendant.    State    v,    Superior    Ct.,    14  525. 

Wash.  686.  8.  Burt  v,  Reilly,  82  Mich.  251. 
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To  Fix  and  Approve  SaponodaaB  Bond.  —  Mandamus  to  compel  the 
fixing  and  approval  of  a  bond  for  a  supersedeas  has  been  denied 
in  several  cases.* 

4.  In  Matters  Pertaining  to  Exeontions  —  a.  To  Issue  Execu- 
tion. —  Mandamm  Lies  to  the  clerk  of  a  court  to  compel  the  issu- 
ing of  an  execution  on  a  judgment.* 

1.  Rovegno  r.  Hunt,  83  Cal.  445;  York  Marine  Ct..  3  Abb.  Pr.  (N.  Y.  Cl 
State  V.  StuU,  49  Neb.  739;  Ex  p.  Mil-  App.)  309,  it  was  said:  "  It  cannot  be 
waukee  R.  Co.,  5  Wall.  (U.  S.)  188.  that  the  judges  themselves  are  liable  to 
Contra^  Northwestern  Mut.  L.  Ins.  Co.  this  writ  if  they  will  not  proceed  and 
V,  Park  Hotel  Co.,  37  Wis.  125.  pronounce    judgment,    and    that  the 

2.  California.  —  People  v.  Loucks,  28  officer  who  has  no  discretion  to  exer- 
Cal.  68;  Hamilton  v.  Tutt,  65  Cal.  57;  cise,  but  is  bound  to  issue  the  execu- 
Hoguee/.  Fanning,  73  Cal.  54;  Garoutte  tion  founded  on  the  judgment  of  the 
V,  Haley,  104  Cal.  497 ;  Hay  ward  v,  court,  can  in  effect  make  void  the  jadg- 
Pimental,  107  Cal.  386.  But  see  Good-  ment  by  refusing  to  issue  the  execo* 
win  V.  Glazer,  10  Cal.  333;  Fulton  v.  tion  founded  on  it,  and  that  the  judg- 
Hanna,  40  Cal.  278.  ment  creditor  is  to  be  left  without  any 

Illinois,  —  People  r.  Cloud,  3  111.  362.  specific  means  to  obtain  the  execudon 

Indiana,  —  Mitchell   v,   Gregory,   94  which  the  law  entitles  him  to.'* 

^Ind.  363;  State  v,  Engle,  127  Ind.  457.  liability  on  Bend.  —  The  clerk  of  a 

Kansas,  —  Mendenhall   v,  Burnette,  court  may  be  compelled  by  a  writ  of 

58  Kan.  355.  mandate  to  issue  process  for  the  en- 

Z^MtWa^fa.  —  Harbour  V.  Brickel,  10  forcement  of  a  judgment,  notwithstand- 

Rob.  (La.)  419.  ing  his   liability  on  his  official  bond 

Michigan,  —  Watson    v,  Randall,  44  for  damages  for  a  refusal  to  do  sa 

Mich.  514.  People  v,   Loucks,   28   Cal.  68.     But 

Missouri,  —  State  v.  Withrow,  (Mo.  see,   contra^  Gooch   v,  Gregory,  65  N. 

1891)  24  S.  W.  Rep.  638;  State  v,  Vogel,  Car.  142. 

6  Mo.  App.  526,  14  Mo.  App.  187;  Oontompt  or  Action  on  Bond.  —  Where 
State  V,  Berning,  8  Mo.  App.  600;  State  the  clerk  of  a  court  refuses  to  issue  an 
V,  Young,  12  Mo.  App.  594;  State  v,  execution  to  which  a  plaintiff  is  en- 
Clayton,  34  Mo.  App.  563.  But  see  iS'jr  titled,  the  plaintiff  has  two  remedies 
p.  Miller,  12  Mo.  App.  592.  for  enforcing  his  right.     He  may  ob- 

Nebraska,  —  State  v,  king,  23  Neb.  tain  a  rule  on  the  clerk  to  perform  his 

548.  duty  or  be  subject  to  adjudication  for 

New  Hampshire,  —  Dorr  r'.  Hill,  62  N.  contempt,  or  he  may  sue  the  clerk  on 

H.  506.  his  official  bond.     He  is  not  entitled 

New  Jersey,  —  Terhune  t^.  Barcalow,  to  a  writ  of   mandamus  against  the 

II  N.  J.  L.  38;  Laird  v.  Abrahams,  15  clerk.    Gooch  v,  Gregory,  65  N.  Car. 

N.  J.  L.  22;  Cortleyou  v.  Ten  Eyck,  22  142. 

L.  45;  Benedict  v,  Howell,  39  N.  When  Appeal  Doee  Kot  lie.  —  A  writ 

221;  Bauman  v,  Hoboken,  49  N.  of  mandamus  may  issue  commanding 

J.  L.  537.  a  justice  of  the  peace  to  issue  aa  execu- 

New    York,  —  People  v.  New  York  tion  on  a  judgment  rendered  before 

Marine  Ct.,  3  Abb.  Pr.  (N.  Y.  Supreme  him  against  the  defendant  as  garnishee 

Ct.)57;  Peoples.  New  York  Marine  Ct.,  of  an  absconding  debtor,   though  the 

3  Abb.  Pr.  (N.  Y.  Ct.  App.)  309;  Cook  defendant  had  appealed  to  the  Court 

V.  Kirtland,  2  How.  Pr.  (N.  Y.)  109.  of  Common  Pleas,  and  that  court  had 

But  see  People  v.  Gale,  16  How.  Pr.  reversed  its  decision,  since  an  appeal 

(N.  Y.  Supreme  Ct.)  199.  does  not  lie  from  a  judgment  of  the 

Tennessee, — Pace  v,  Strouse,  2  Coldw.  justice  of  the  peace   in    such  a  case. 

(Tenn.)  i.  Laird  v,  Abrahams,  15  N.  J.  L.  22. 

Texas,  --  Moore    v.   Muse,  47   Tex.  Kotioe  of  Appeal  *Too  Late.  —  A  writ 

210.  of    mandamus  will    go  to   a  District 

Contra,  —  Ex p,  Mansony,  i  Ala.  98;  Court  commanding  it  to  issue  an  exe- 

Pickell  V,  Owen,  66  Iowa  485;  State  v,  cution  which  it  withheld,  because  an 

Moores,  29  Neb.  122;  Gooch  v,  Greg-  appeal  had  been  taken,  when  the  no- 

ory,  65  N.  Car.  142.  tice  of  appeal  was  given  after  a  period 

Beaton  of  Enle.  —  In  People  v.  New  of    ten    days    from  the  entry  of  the 
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denial  of  Jnriidiotioa  to  Lune  Ezoeatioa.  —  An  alternative  mandamus 
requiring  a  justice  to  issue  an  execution  upon  a  judgment  rendered 
by  him  will  be  allowed  where  he  erroneously  refuses  to  do  so  on 
the  ground  that  he  has  not  jurisdiction  to  issue  the  writ.* 

Alias  Ezeoation.  —  Mandamus  lies  to  compel  the  issuing  of  a 
second  execution,*  or  an  execution  for  the  part  of  a  judgment 
remaining  unpaid.^ 

Vot  to  Jadidal  Offloen.  —  It  is  held  that  mandamus  will  not  lie 
against  a  court  or  judge  to  compel  the  issuing  of  an  execution.^ 

Appeal  Pending.  —  A  writ  of  mandamus  will  not  lie  to  compel  the 
issuing  of  an  execution  when  an  appeal  or  some  other  proceeding 
is  pending,  and  therefore  the  rights  of  the  parties  are  not  finally 
settled.* 

Ho  Bight  to  an  Execution.  —  Mandamus  will  not  be  granted  to  com- 

judgment.       Bauman  v.  Hoboken,  49  4.  Louisiana,  — State    v.    Judge,    19 

N.  J.  L.  537.  La.  Ann.  4. 

Another    Bemedy.  —  In     Iowa    man-  United  States.  —  Life,  etc.,   Ins.  Co. 

dam  us  will  not  lie  to  compel  the  clerk  v.  Adams,  9  Pet.  (U.  S.)  573;   In  re 

of  a  court  to  issue  an  execution  on  a  Humes,   149  U.  S.   192;    Saltmarsh  z^. 

judgment,    because  in  case  of  his  re-  Tuthill,  12  How.  (U.   S.)  387;    Ex  p, 

fusal  to  do  so  the  code,  §  2923,  pro-  Sawyer,  21   Wall.    (U.  S.)  235;    Post- 

vides  a  plain,  speedy,  and    adequate  master-Gen.  v.  Trigg,   11   Pet.  (U.  S.) 

remedy,   by  an  order  in  vacation,  in  173;  Exp,  French,  100  U.  S.  i. 

the  presence  of  which   mandamus  is  But  see  Kirk  v.  Cole,  3  MacArthur 

forbidden.     Pickell  v.  Owen,  66  Iowa  (D.  C.)  71. 

485.  To  (Mer  Ezeoation.  —  Where  a  dis- 

For  Arreart    of   Alimony.  —  A    man-  trict  judge  rendered  judgment  on  a 

damus  has  been  denied   to  compel  a  rule   to    show    cause    why    execution 

clerk  to  issue  an  execution  for  arrears  should  not  issue  dismissing  the  rule,  a 

of  alimony,   where  it  did  not  appear  mandamus  will  not  lie  to  compel  him 

that  on  application  a  proper  showing  to  order  an  execution.     The  decision 

had  first  been  made  to  the  judge  who  on  the  rule  is  a  judgment  of  the  court 

rendered    the    decree.      Compton     v.  which  can  only  be  inquired  into  on  ap- 

Airial,  9  La.  Ann.  496.  peal.     State  v.  Judge,  19  La.  Ann.  4. 

No  Stay  of  Ezeoation.  —  Where    the  Ezeoation  Against  Soreties.  —  "As  it 

-condition  imposed  in  an  order  grant-  was  within  the  power  of  the  Circuit 

ing  a  new  trial  is  not  complied  with.  Court   under  the   mandate   from   this 

the  motion  for  a  new  trial  must  be  re-  court    to    decide    whether    execution 

garded  as  having  been  denied,  and  if  should  issue  against  the  sureties,  we 

tio  undertaking  to  stay  execution  has  cannot  revise  its  decision  in  this  form 

been  filed  it  is  the  duty  of  the  county  of    proceeding."    Ex  p.    Sawyer,    21 

clerk     to    issue    execution    when    re-  Wall.  (U.  S.)  240. 

<|uested  by  the  plaintiff,  and  in  case  of  6.  People  v.   Adams,    13  Colo.  550; 

refusal  he  will  be  compelled  to  issue  People  v.  Huntoon,  71  111.  536;  Wilson 

it  by   writ  of  mandate.     Garoutte  v.  v,  Moore,  26  N.  J.   L.  458;  People  v. 

Haley,  104  Cal.  497.  Gale,  16  How.  Pr.  (N.  Y.  Supreme  Ct.) 

1.  Cook  V,  Kirtland,  2  How.  Pr.  (N.  199;  Ex  p.  Goolsby,  2  Gratt.  (Va.)  575. 

Y.  Supreme  Ct.)  109.  Motion  to  Strike  (hit,  Kot  MandamuB.  — 

8.  Second    Ezeoation.  —  If  a  recorder  Where  an  alleged  fatal  defect  exists  in 

erroneously      directs     an      execution  the  taking  of  an  appeal,  and  the  appeal 

which  has  been  issued  to  be  returned  bond  has  been  approved  and  filed  with- 

unsatisfied,  and  his  order  is  complied  in  the  time  fixed  therefor  by  an  order 

with,   he   may  be  compelled  by  man-  of  the   trial  court,  the  jurisdiction  of 

<lamus  to  issue  another  execution,  his  the    Supreme   Court  should  be   chal- 

duty   to  do  so  being  a  purely  minis-  lenged  by  a  motion  to  strike  out,  and 

terial  act.     Hayward  v,  Pimental,  107  not  by  mandamus  to  compel  the  issu- 

Cal.  386.  ance     of    an    execution.      People    v, 

S.  State  f.  Vogel,  14  Mo.  App.  187.  Adams,  13  Colo.  550.                        ..  . 
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pel  the  issuance  of  an  execution  unless  the  relator  has  a  clear  right 
to  such  execution.  * 

OniditioBi  Preoedent.  —  Thus  the  writ  has  been  denied  where  a 
necessary  condition  precedent  had  not  been  performed.* 

b.  To  Vacate  and  Set  Aside  Execution.  —  a  writ  «r  ku- 

dunu  Xay  Imiu  to  compel  the  setting  aside  and  vacation  of  a  writ 
of  execution  improperly  issued.*  But  the  writ  has  been  refused 
when  its  effect  would  be  to  review  a  decision  already  made.* 

Another  Bomody.  —  It  has  been  held  that  mandamus  will  not  lie 
when  there  is  another  remedy.* 

c.  To  Vacate  Rule  Setting  Aside  Execution.  —  It  would 

seem  that  a  writ  of  mandamus  will  be  issued  to  vacate  a  rule  set- 
ting aside  an  execution,  where  such  rule  has  been  erroneously 
made  under  a  misconception  of  the  practice  governing  the  issu- 
ance of  executions.* 

1.  Chase  v.  DeWolf,  69  111.  47;  Hall  tioo  to  grant  a  mandamus  to  compel  a 

V.  Stewart,  23  Kan.  396:  Barons  v.  An-  ministerial  oflScer  to  desist  from  the  ez- 

derson,  37  Kan.  399;  Mansfield  v.  Fas-  ecutionof  process  on  a  judgment  which 

sett,  63  N.  H.  573.  has    been    stajed    by    certiorari   and 

Whsrs  a  Jndgmmit  Is  Amhtguovi,  and,  supersedeas   properly  granted  by  the 

giving  it  one  construction  to  which  it  probate  judge,   ^x/.  Grant,  53  Ala.  16. 

is  fairly  open,  the  plaintiff  is  not  en-  Xzaentioii  ia  Ksme  of  DoesMed  Psrfy. 

tided  to  an  execution  thereon,  and  the  —  A  writ  of  error  cannot  be  prosecuted 

clerk  refuses  to  issue  such  execution,  on  a  judgment  refusing  to  quash  aa 

mandamus  will  not  lie  to  compel  him  execution  sued  out  after  the  death  of 

to  do  so.      Hall  V.  Stewart,  23  Kan.  the  plaintiff  in  the  name  of  the  deceased 

396.  party.     The  remedy  would  be  by  appli- 

Wbars  a  Conitabls  Charges  Unrsaioiu  cation  to  the  Supreme  Court  for  a  man- 

able  and  Dlagal  Fsos  for  executing  a  damns.     Moore  v.  Bell,  13  Ala.  469. 

writ  of  replevin  issued  by  a  justice  of  4.  Gunzberg  v.  Kent  Circuit  Judge, 

the  peace,  the  latter  will  not  be  com-  43  Mich.  591;  i^j: /.  Flippin,  94  U.  S. 

pelled  by  mandamus  to  issue  an  ex-  348.       And   see   People  v.  Judges,  i 

ecution  for  their  collection.     Chase  v.  Wend.  (N.  Y.)  73. 

De  Wolf,  69  III.  47.  SeoondXzoeatlini.  —  A  mandamus  wiH 

dttioal  Error  Ia  Sooord.  —  An  appel-  not  be  issued   to  compel  a  Court  of 

late  court  record  containing  a  clerical  Common  Pleas  to  vacate  a  rule  allow- 

error  does   not  entitle    a    party  to  a  ing  a  second  execution,  where  the  firrt 

mandamus  for  the  issue  of  an  execu-  was  issued  by  mistake  for  an  amoual 

tion  to  which  he  would  not  be  entitled  less    than    the  judgment.     People   v. 

on  a  correction  of  the  error.     Mansfield  Judges,  i  Wend.  (N.  Y.)  73. 

V.  Fassett,  63  N.  H.  573.  6.  Anothor  Bemedy. — In  Jennings  v. 

8.  For  Arxoars  of  AUmony.  —  A  man-  Kalamazoo  Circuit  Jud^,  44  Mich.  99^ 

dam  us  will  not  lie  to  compel  the  clerk  an  execution  on  the  judgment  in  a 

to  issue  execution  for  arrears  of  ali-  cause  appealed  from  a  justice  was  ante- 

mony,  where  it  does  not  appear  that  dated,   and  a  motion   to  require   the 

an  application  and  a  proper  showing  sherifT  to  return  it  for  correction  was 

have  first    been    made   to  the    judge  denied.     Mandamus  to  compel  a  ctrcntt 

who  rendered  the  decree  for  alimony,  judge  to  grant  the  motion  was  denied, 

Compton  V,  Airial,  9  La.  Ann.  496.  as  in  any  proceeding  against  sureties 

8.  Moore  v.  Bell,  13  Ala.  469;  Exp,  on  the  appeal  bond  the  facts  could  be 

Grant,  53  Ala.   16;  State  v.  Judge,  48  shown. 

La.  Ann.  667;  Gildersleeve  v.  Adsit  97  6.  Blunt  v.  Greenwood,  i  Cow.  (N. 

Mich.  606;   Ex  p,  Thompson,  5  Cow.  Y.)  15.     See  also  Stinton  v,  Kent  Cir- 

(N.  Y.)  31;    McCargo  v.  Chapman,  20  cuit  Judge,  37  Mich.  2S6,  in  which  cast 

How.  (U.  S.)  555.  the  court  recognized  iu  power  to  isoao 

Sapsnadoas    Properly  Grantod.  —  The  a  writ  of  mandamus,  but  denied  it "  as 

Circuit  Court   has  authority  in  vaca-  a  matter  of  discretion.'*    But 
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d.  To  Levy  Execution.  —  A  writ  of  mandamus  will  not  lie 
to  compel  a  sheriff  to  execute  a  writ  of  execution.* 

€.  To  Release  Levy.  —  A  writ  of  mandamus  may  issue  to 
compel  the  release  of  property  levied  on  under  a  writ  of  execution.* 

/.  To  Execute  Sheriff's  Deed.  —  Mandamus  will  not  lie  to 
compel  a  sheriff  to  execute  a  deed  to  a  purchaser  of  lands  at  a 
judicial  sale  unless  a  clear  duty  is  shown  and  a  failure  or  refusal 
by  the  sheriff  to  perform  it.* 

g.  To  Issue  Venditioni  Exponas.  —  A  mandamus  will  be 
awarded  to  compel  a  clerk  to  issue  a  venditioni  exponas  for  the 
purpose  of  coercing  the  sale  of  property  seized  under  an  execution.* 

5.  In  Matters  Pertaining  to  Judicial  ftales.  —  A  writ  of  Kukdaaras  wm 
Vet  Be  iMiMd  to  compel  the  making  of  a  judicial  sale,^  to  reverse  an 

Mter  dictum  in  Benedict  v,  Howell,  39  Banle.  —  In  McCarthy  v.  Monroe  Cir- 
N.  J.   L.  221,  based  on  Vanderveer  v,  cuit  Judge,  36  Mich.  276,  mandamns  to 
Conover,  16  N.  T.  L.  271,  in  which  lat-  compel  a  resale  on  execution  was  de- 
ter case  the  wnt  was  denied,  but  for  nied. 
what  reason  does  not  appear.  Delivery  of  Property.  —  A  purchaser  of 

1.  State  v»  Craft,  17  Fla.  722;  Haber-  property  at  an  execution  sale  to  whom 

sham  V.  Sears,   11    Oregon  431;  Mat-  the  judgment  debtor  refuses  to  deliver 

thews  V.  Nance,  49  S.  Car.  389.     Contra^  the  property  is  not  entitled  to  a  writ  of 

North  Pac.  Coast  R.  Co.  v.  Gardner,  79  mandate  to  compel  its  delivery.     Greg- 

Cal.  213;  Mitchell  v.  Hay,  37  Ga.  581.  ory  v,  Blanchard,  98  Cal.  311. 

Beaeon   of  Sole.  —  **  We     have    not  8.  Metz     v,     Schweitzer,     8     Uuh 

found  any  case  decided  by  the  courts  184. 

allowing  a  mandamus  to  compel  a  8.  State  v.  Lawson,  14  Ark.  114; 
sheriff  to  make  a  levy  under  an  execu-  Williams  v.  Smith,  6  Cal.  91 ;  Hewell 
lion  in  his  hands.  The  court  has  such  v.  Lane,  53  Cal.  213. 
control  over  its  officer,  and  the  plaintiff  To  Jnd^pnent  and  Exeeation  Creditor.  — 
has  such  right  of  action  for  wilful  neg-  A  mandamus  ^ill  not  lie  to  compel  a 
iect  of  duty,  that  it  seems  hardly  possi-  sheriff  to  make  a  deed  of  land  to  a  pur- 
ble  that  a  mandamus  should  be  resorted  chaser  at  an  execution  sale  who  refuses 
to,  though  Moses  on  Mandamus,  p.  60,  to  pay  the  purchase  money,  on  the 
suggests  that  such  writ  may  lie  when  ground  that  he  is  entitled  to  it  as  old- 
other  remedies  prove  to  be  inadequate,  est  judgment  and  execution  creditor. 
But  that  point  has  not  been  reached  in  where  there  is  a  controversy  as  to  the 
this  case."    Sute  v.  Craft,  17  Fla.  722.  priority  of  his  lien.     Williams  v.  Smith* 

Afftion  OB  Bond.  —  When  a  sheriff  neg-  6  Cal.  91. 
lects  or  refuses  to  levy  an  execution  in  Improper  Bedtali.  —  Mandamus  will 
his  hands  on  property  of  the  judgment  not  lie  to  compel  the  delivery  to  a  pur- 
debtor,  and  an  injury  results  to  the  ex-  chaser  at  a  tax  sale  of  a  deed  containing 
ecution  creditor  from  such  neglect  or  recitals  which  are  contradicted  by  the 
refusal,  an  action  may  be  maintained  return  of  the  tax  sale.  Hewell  v.  Lane, 
against  the  sheriff  on  his  official  bond.  53  Cal.  213. 
Habersham  v.  Sears,  11  Oregon  431.  4.  Cummins  v.  Webb,  4  Ark.  229. 

■ale  of  Homestead  on  Xzeontion. —  Man-  5.  McCarthy     v.     Monroe     Circuit 

dam  us  will  not  lie  to  compel  a  sheriff  Judge,  36  Mich.  276;  State  v.  Moores, 

to  sell  a  homestead  on  execution.     Mat-  29  Neb.  122;  Matthews  v.  Nance,  49  S. 

thews  V.  Nance,  49  S.  Car.  389.  Car.  389. 

Title  in  Name  of  WICb.  —  A  writ  of  To  Clerk  for  Order  of  Bale  in   VMre- 

mandamus  will    not  lie  to  compel  a  elosnre.  —  Mandamus    will    not  lie  to 

sheriff  to  levy  on  property  the  title  to  compel  a  clerk  to  issue  an  order  of  sale 

which  is  in  the  name  of  the  wife  of  a  upon  a  decree    in  foreclosure,  where 

defendant  in  execution,   the   plaintiff  there  has  been  no  application  to  the 

claiming  that  the  property  is  in  equity  District  Court  to  compel  such  clerh  !• 

that  of  the  defendant.    State  v.  Craft,  issue  the  order.    State  v.  Moores,  at 

17  Fla.  723.  Neb.  122. 
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order  of  sale,*  to  compel  delivery  of  the  property  sold,  or  to 
compel  the  execution  of  a  deed  under  a  judicial  sale,  where  the 
relator's  right  is  not  clear.* 

Bastitution  of  Money  to  Purohaier.  —  If  a  chancellor  wrongfully  refuses 
to  make  an  order  requiring  the  restitution  of  money  paid  under 
a  decree  which  has  been  reversed  on  appeal,  the  Supreme  Court 
will  award  a  mandamus  to  compel  him  to  make  the  order.' 

6.  To  Enforce  Mandates  and  Orders.  —  lUndunna  is  a  Proper  Bemedy  to 
compel  an  inferior  court  to  carry  into  effect  the  mandates  and 
orders  issued  by  a  higher  court,*  or  where  the  mandate  is  improp- 

CompeUing    »    Sale  on  Foreoloenre.  —  Kentucky,  —  McLean  v,  Nixon,  i8  6. 

**  The  action  or  the  refusal  to  act  of  the  Mon.  (Ky.)  76S, 

clerks,  in  suits  pendingf  in  the  several  Louisiana,  —  State  v,  Theard,  48  La. 

courts  of  the  state,   can  only  be   re-  Ann.  926;  Lovelace  v.  Taylor,  6  Rob. 

viewed  through  the  ruling,  in  relation  (La.)  92;  Cox  v,  Thomas,  iz  La.  366. 

to  such  action  or  refusal,  of  the  courts  Pennsylvania,  —  Bowman  v,  Burke,  6 

of     which    they  are    the    ministerial  Kulp  (Pa.)  228. 

oflScers."     Cowell  v,  Buckelew,  14  Cal.  Texas.  — Wells  v,  Littlefield,  62  Tex. 

640.  28. 

Approving  »  Bale.  —  It  is  a  settled  doc-  Virginia,  —  Bamett  v.  Meredith,  10 

trine  that  where  the  County  Court  acts  Gratt.  (Va.)65o. 

judicially,  as  on  its  approval  of  an  ad-  Wisconsin,  —  State  v,  Collins,  5  Wis. 

ministrative  sale,  the  Circuit  Court  can-  339.    n 

not  control  its  judgment.     Trainer  v.  United    States,  —  Stafford     v.     New 

Porter,  45  Mo.  336.  Orleans  Canal,  etc.,  Co.,  17  How.  (U. 

1.  Order  of  Sale.  —  A  writ  of  man-  S.)283;  U.S.  v.  Fossatt,  21  How,  (U. 
damus  to  reverse  an  order  including  S.)445;  Exp,  Dubuque,  etc.,  R.  Co.,  i 
certain  described  property  in  an  order  Wall.  (U.  S.)  69;  In  re  Pike,  33  U.  S. 
of  sale  has  been  denied.  North  Ala-  App.  673;  Ex  p.  Sawyer,  21  Wall.  (U. 
bama  Development  Co.  v,  Orman,  71  S.)  238;  Exp,  Denver,  etc.,  R.  Co.,  loi 
Fed.  Rep.  764.  U.  S.  711;  Gaines  v,  Rugg,  148  U.S. 

2.  State  V.  Burnside,  33  S.  Car.  276;  228;  City  Bank  v.  Hunter,  152  U.  S. 
Williams  z'.  Smith,  6  Cal.  92.  512;    In    re  City    Nat.   Bank,   153  U. 

Sale  for  Inadequate  Pxioe. — Where  land  S.  246;  In  re  Potts,  166  U.  S.  263;  Staf- 

was  sold   under  order  of  the  Probate  ford  v.  Union  Bank,  17  How.  (U.  S.) 

Court  to  the  highest  bidder  for  a  sum  275. 

much  less  than  the  same  officer  had        To  Allow  AppeaL  —  A  justice  has  no 

been  authorized  to  bid  for  it,  and  the  right  to  disobey  an  order  of  court  allow- 

probate  judge  refused  to  make  a  deed  ing  an  appeal  from  a  summary  convic- 

to  the  purchaser,  the  Court  of  Common  tion,  and  if  he  does  so  compliance  with 

Pleas  would  not  by  mandamus  compel  the  order  may  be  enforced   by  man- 

him  to  make  such  deed.     State  t/.  Burn-  damus.     Bowman  v,   Burke,  6  Kalp 

side,  33  S.  Car.  276.  (Pa.)  228. 

8.  Exp.  Walter,  89  Ala.  237.  To  Enter  Judgment.  —  When  a  district 

To  Sepay  Money.  —  Mandamu^s  may  judge  fails  to  obey  a  mandamus  of  the 

issue  to  recall  a  payment  of  money  aris-  Supreme  Court  in  entering  judgment 

ing  from  a  foreclosure  to  the  solicitors  in  a  cause  which  has  been  remanded, 

of  the  general  guardian  of  an  infant,  as  the  remedy  of  the  injured  party  is  bj 

they  are  strangers  to  the   infant  and  mandamus,  and  not  by  appeal.    Wells 

have    no    power    to    represent    him.  c^.  Littlefield,  62  Tex.  28. 
Sheahan  v.  Wayne  Circuit  Judge,  42        Deoree  Beyened  —  Chanoeller  to  Fr»- 

Mich.  69.  oeed.  —  If  a  chancellor  refuses  to  pro- 

4.  Alabama, — Johnson  v,  Glascock,  ceed  according  to  the  mandate  of  the 

2  Ala.  519.  Supreme  Court  in  a  case  in  which  his 

Illinois,  —  People  v.  Gilmer,   10  111.  decree  has  been  reversed  and  a  proper 

.247.  decree  rendered  by  the  Supreme  Court, 

Kansas,  —  Duffitt  v,  Crozier,  30  Kan.  mandamus      is    the  proper  ^remedy. 

150.  Johnson  v,  Glascock,  2  Ala.  siQ' 
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erly  construed,  the  construction  of  the  mandate  being  within  the 
province  of  the  superior  court.* 

Sisoretion  of  Isferior  Gonrt.  —  In  commanding  an  inferior  court  to 

proceed  with  the  execution  of  a  mandate,  its  discretion  cannot  be 
controlled.* 

The  Writ  Has  Been  Denied  where  the  application  was  premature  ^  or 
unnecessary.* 

7.  In  Criminal  and  Police  Cases — To  iwne  Warrant.  —  A  writ  of 
mandamus  may  be  granted  to  compel  the  issuance  of  a  warrant 
in  a  criminal  case.* 

Ck»ntrol  of  Disoretion.  —  The  writ  will  not  be  issued  when  the  issuing 

1.  U.  S.  V.  Fossatt,  21  How.  (U.  S.)  Exp,  Denver,  etc.,  R.  Co.,  loi  U.  S. 

445;  Gaines  v,  Rugg,  148  U.  S.  228;  In  720. 

re  Sanford  Fork,  etc.,  Co.,  160  U.  S.  255.  8.  A|ipUeation  Premature.  —  The  con- 

Conitmotion  of  the  Intent  and  Meaning  duct  of  a  district  judge  who  enjoins  an 

of  the  opinion  of  the  Supreme  Court  is  execution  on  a  judgment  of  the  Su- 

not  a  matter  for  the  exercise  of  judicial  preme  Court,  on  the  ground  that  said 

discretion  by  a  Circuit  Couit,  and  such  judgment,  from  its  terms  and  under 

a  case  is  a  proper  one  for  a  mandamus  restrictions  placed  by  the  court  which 

by  the  Supreme  Court  to  compel  the  rendered  it,  is  not  yet  executory,  is  not 

Circuit  Court  to  carry  out  the  mandate,  amenable  to  the  charge  that  such  dis* 

Gaines  v.  Rugg,  148  U.  S.  228.  trict  judge    refuses  obedience  to  the 

Extent  of  Diemtion  of  Lower  Court. —  mandate  of  the  superior   court,   and 

In  In  re  Sanford  Fork,  etc.,  Co.,  160  U.  mandamus  will  not  lie  to  compel  him 

S.  255,  the  court,  per  Gray,  J.,  said:  to    execute    such    mandate.     State  f. 

"  If  the  Circuit  Court  mistakes  or  mis-  Monroe,  39  La.  Ann.  99. 

•construes  the  decree  of  this  court,  and  4.  State  v,  Lubke,  15  Mo.  App.  152; 

does  not  give  full  effect  to  the  mandate,  State  v.  Fillmore  County,  32  Neb.  870. 

its  action  may  be    controlled,   either  Appeal  Saljeot  to  SiamiMal.  —  It  has 

apon  a  new  appeal  (if  involving  a  suffi-  been  held  that  mandamus  would  not 

cient  amount)  or  by  a  writ  of  madam  us  lie  to  compel  the  performance  of  an 

to  execute  the  mandate  of  this  court,  order  from  which  an  appeal  had  been 

Perkins  v,  Foumi^uet.  14  How.  (U.  S.)  improvidently  granted,  which  appeal 

330;    In  re  Washington,  etc.,  R.  Co.,  the  aggrieved  party  was    entitled  to 

140  U.  S.  91;  City  Bank  z'.  Hunter,  152  have  dismissed  on  motion.     State  v, 

U.  S.   512;  In  re  City  Nat.  Bank,  153  Lubke,  15  Mo.  App.  152. 

U.  S.  246.     But  the  Circuit  Court  may  Enfbroeable    by    Dizeot    Action.  —  In 

consider  and  decide  any  matters  left  State  v,  Fillmore  County,  32  Neb.  870, 

open  by  the  mandate  of  this  court;  and  a  mandamus  to  compel  the  execution 

its  decision  of  such  matters  can  be  re-  of  the  mandate  of  a  District  Court  was 

viewed  by  a  new  appeal  only.     Hinck-  refused,  where  it  was  not  shown  that 

ley  V.  Morton,  103  U.  S.  764;  Mason  r.  the   District  Court  could  not  enforce 

Pewabic    Min.    Co.,     153   U.   S.   361;  the  mandate  itself. 

Nashua,  etc.,  R.  Corp.  v,  Boston,  etc.,  6.  Hogan    v,    Alston,    9    Ala.    627; 

R.  Corp.,  5  U.  S.  App.  97.     The  opinion  State    v.   McCutcheon,   20    Neb.    304; 

delivered  by  this  court,  at  the  time  of  Rex  v.  Martyr,  13  East  55. 

rendering  its  decree,  may  be  consulted  In  Bastardy  Frooeeding.  —  In  Rex  v, 

to  ascertain  what  was  intended  by  its  Martyr,   13   East  55,   mandamus  was 

mandate;  and,  either  upon  an  applica-  issued  to  compel  a  magistrate  on  com- 

tion  for  a  writ  of  mandamus,  or  upon  plaint  and  oath  to  issue  a  warrant  for 

a  new  appeal,  it  is  for  this  court  to  con-  the  apprehension  of  the  reputed  father 

strue  its  own  mandate,  and  to  act  ac-  of  a  bastard. 

cordingly.    Sibbald  v.  U.  S.,  12  Pet.  Interview  Between  Prisoner  and  Conn- 

nj.  S.)493;  West  v,  Brashear,  14  Pet.  sel.  —  A  mandamus  has  been  granted 

<U.  S.)5i;  Wayne  County  v,  Kennicott,  to  compel  a  sherifif  to  allow  a  prisoner 

94  U.  S.498;  Gaines  z/.  Rugg,  148  U.  S.  a  private  interview  with  his  counsel. 

338."  People  V,  Risley,  66  How.  Pr.  (N.  Y. 

«.  Exp,  Sawyer,  21  Wall.  (U.  S.)  238;  Supreme  Ct.,  67. 
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of  a  warrant  is  a  matter  within  the  discretion  of  the  respondent;  * 
but  to  prevent  the  issuance  of  a  mandamus  this  discretion  must 
have  been  exercised.* 

To  Make  Axriit.  —  Mandamus  does  not  lie  to  compel  the  making 
of  an  arrest.' 

Tettlmony.  —  Mandamus  may  issue  to  secure  to  an  accused  person 
his  right  to  inspect  testimony  or  to  make  a  copy  of  it.* 

Depoiitloiis.  —  A  writ  of  mandamus  will  be  awarded  to  compel  a 
court  to  make  the  necessary  order  to  enable  a  defendant  to  take 
a  deposition  in  a  criminal  case,  where  the  witness  resides  out  of 
the  state,*  but  not  when  the  witness  is  in  jail.* 

1.  Towle  V.  State,  3  Fla.  302;  Kim-  Oonteft  M  to  Bight  to  Cnitody  of  Tiii- 

ball    V.   Morris,   2   Met.   (Mass.)    573;  oner. —  In  Evans  v.  Thomas,  32  Kan. 

Wheaton  :-.  Whittemore,  49  Mich.  348;  469,  a  mandamus  to  compel  a  sheriff 

^x  p,    Fleming,   4  Hill  (N.   Y.)  581;  to  return  a  prisoner  before  one  of  two 

U.   S.   V,   Lawrence,   3    Dall.    (U.   S.)  justices,  where  there  was  a  conflict  as 

42.  to  jurisdiction   to  hold  a  preliminary 

Bvidenoo  IniuAdont.  —  When   a  dis-  examination,  was  denied   though  the 

trict  judge  judicially  determines  that  proceedings  were  begun  before  the  re- 

the  evidence  before  him  is  insufficient  fator   earlier    than    before    the    other 

to  authorize  him  to  issue  a  warrant,  justice. 

the  Supreme  Court  will  not   compel  4.  Daly   v,   Dimock,   55 « Conn.  579; 

him   by  mandamus  to  do  so.     U.  S.  State  v.  Wofford,  121  Mo.  65. 

V.  Lawrence,  3  Dall.  (U.  S.)  42.  Oopy  of  Tottimoiiy.  —  Mandamus  will 

For  Bomoval  of  Lnnatio.  —  In  State  v,  lie  on  behalf  of  a  defendant  against 

Jones,    17   Ohio    St.    14S,    mandamus  the  judge  of  a  criminal  court  to  compel 

was  refused  to  compel  a  probate  judge  him  to  enforce  an  order  against  the 

to  issue  a  warrant  for  the  removal  of  a  stenographer  to  furnish  a  transcript 

lunatic,  the   matter  being  one  within  State  z/.  Wofford,  121  Mo.  65. 

the  respondent's  discretion.  To  Ezunino  WitaoiSM.  —  Mandamus 

Validity  of  Warrant  Hot  Hotonnined.  —  is  not  the  proper  remedy  to  compel  a 

The  discretionary  act  of  denying  the  magistrate  to  examine  witnesses  aad 

writ  of  mandamus  to  compel  a  sheriff  reduce  their  testimony  to  writing,  even 

to  execute  a  criminal  warrant  does  not  if  by  law  required  to  do  so,  after  the 

necessarily  determine  the  invalidity  of  accused  has  by  judgment  of  the  com- 

the  warrant.     Wheaton  v,  Whittemore,  mitting  court  been  committed  to  jail. 

49  Mich.  348.  State  v.  Miller,  i  Lea  (Tenn.)  596.    lo 

S.  Reg.  V,  Adamson,   I  Q.  B.  Div.  this  case  it  was  said:    *'  It  is  obvious 

202.  from   these   principles   that    the   case 

8.  People  V.  Healy,  128  111.  9;  State  must  be  one  where  at  the  time  the 

V.  Francis,  95  Mo.  57;  State  r.  Homer,  mandamus  issued  to  the  officer  orio- 

16  Mo.  App.  191.  ferior  tribunal  the  officer  is  in  condition 

But  a  writ  has  been  granted  to  com-  to  comply    with    the    mandate.    The 

pel  a  sheriff  to  imprison  a  person  con-  case  must  be  still  before  the  judge  if  it 

victed   under   a    bastardy  act,    when  be  directed   to  a   judicial  officer   for 

necessary  to  compel  him  to  contribute  adjudication.*' 

to  the  child's  support.     Waite  v.  Wash-  6.  Giboney  v.  Rogers,  32  Ark.  462. 

ington,  44  Mich.  388.  6.  To    Tako    Depotition — Witnen  la 

In  State  v,  Francis,  95  Mo.  44,  it  was  JaU.  —  It  is  in  the  discretion  of  theCir- 

said:    *'  I  have  found  no  precedent  for  cuit  Court  to  have  a  competent  witness 

a  mandamus  for  the  arrest  of  any  one.  who  is  confined  in  jail  brought  before 

*    *    "*    It  is  believed  that  no  instance  it  by  habeas  corpus  to  testify  in  behalf 

can  be  found  where  a  mandamus  has  of  the  defendant  in  a  criminal  cause, 

issued  commanding  a  sheriff  to  qusll  or  to  allow  the  defendant  to  take  a 

a  riot  or  to  arrest  a  criminal.     The  fact  deposition,  and  the  Supreme  Court  will 

that  no  such  precedent  can  be  found  not  control  the  discretion  of  the  Circuit 

argues  very  strongly  against  the  exer-  Court    by    mandamus.      Giboney   v. 

else  of  such  authority."  Rogers,  32  Ark.  462. 
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llnMhiiig  an  Indietinent.  —  The  writ  of  mandamus  has  been  issued 
in  Michigan  to  review  a  decision  quashing  an  indictment.* 

Freliiniiuury  Esaminatioii.  —  Mandamus  may  be  issued  to  compel  a 
court  to  proceed,  with  the  preliminary  examination  of  a  person 
charged  with  a  criminal  offense.* 

To  Tako  Jurisdiotion  and  Hear  Case.  —  Mandamus  lies  to  compel  a 
judge  or  magistrate  to  take  jurisdiction  of  a  criminal  proceeding 
and  to  try  the  questions  involved.*  This  has  been  applied  to 
cases  involving  the  embezzlement  of  public  funds,*  vagrancy,* 
the  obstruction  of  a  street,®  offenses  against  laws  relating  to 
intoxicating  liquors,''  and  to  the  operation  of  steam  engines.** 

To  DiBoharge  Prisoner.  —  A  writ  of  mandamus  has  been  used  in  some 
cases  to  compel  the  discharge  of  a  prisoner ;  *  but  it  will  not  issue 

1.  People  V.  Swift,  59  Mich.  529.  6.  Vagrancy.  —  In  Rex.  v.  Justices,  4 

S.  People  V,  Barnes,  66  Cal.  594.  Ad.  &  tX,  695,  31   £.  C.  L.  169,  man- 

PnaHwilw^ry  'R-r^Tn^wa.tiftn,  —  In  Evans  dam u s  was  granted  compelling  a  jus- 

V.  Thomas,  33  Kan.  469,  a  mandamus  tice  to  hear  a  complaint  against  a  man 

to  compel  a  sheriff  to  bring  an  accused  as  a  vagrant  for  refusing  to  maintain 

person  before  a  certain  justice  for  pre-  his  wife. 

liminary  examination  was  denied,  6.  Obstnusting  a  Street.  —  A  man- 
where  the  sheriff  was  holding  him  for  damus  was  issued  to  compel  a  mag- 
examination  before  another  justice,  istrate    to    hear    and    determine     an 

8.  State  zf.  Judge,  41  La.  Ann.  319;  information  exhibited  before  him  by  the 
Crosby  v.  Police  Justice,  40  Mich.  631;  surveyor  of  pavements  against  a  hack- 
Matter  of  Turner,  5  Ohio  542;  Rex  v,  ney  coachman  for  obstructing  a  street 
Tod,  I  Stra.  531;  Rex  v,  Drake,  6  M.  with  his  stand.  Rex  v.  Rawlinson.  6 
&  S.  121;  Rex  V,  Justices,  4  Ad.  &  El.  B.  &  C.  23,  13  E.  C.  L.  99. 
695,  31  E.  C.  L.  169;  Reg.  V,  Brown,  7  7.  Rex  v.  Tod,  i  Stra.  531;  Rex  v. 
El.  &  Bl.  757,  90  E.  C.  L.  757;  Rex  v,  Drake,  6  M.  &  S.  I2i. 
Rawlinson,  6  B.  &  C.  23,  13  E.  C.  L.  Selling  Liquor  Without  License.  —  A 
99;  Reg.  V,  Paget,  8  Q.  B.  Div.  151.  mandamus  was  granted  against  magis- 

||«5t^T  Indietment  Pending.  —  Where  trates  to  compel  them  to  receive  and 

a  prisoner  indicted  for  murder  in  the  act  on  an  information  ior  selling  ale 

Common  Pleas  stands  mute  when  ar-  and   beer  by  retail  without  a  license, 

raigned,  and  the  court,  seeing  that  an-  Rex  v,  Drake,  6  M.  &  S.  121. 

other  indictment  against  him  for  the  Seizure    of   Brandy.  —  A    mandamus 

same  offense  is  pending  in  the  Supreme  was  granted  to  compel  a  justice  of  the 

Court,  refuses  to  proceed  in  the  cause,  peace   to   proceed  to  judgment  on  an 

mandamus  is  a  proper  remedy.     Mat*  information   relating   to  a  seizure  of 

ter  of  Turner,  5  Ohio  542.  brandy.     Rex  v.  Tod,  i  Stra.  531. 

Proceeding  Already  at  an  End. —  8.  Proper  Steam  Gauge.  —  In  Reg.  v. 
Where  a  justice  dismisses  a  criminal  Brown,  7  El.  &  Bl.  757,  90  E.  C.  L. 
case  and  discharges  the  defendant,  757,  mandamus  was  granted  command- 
however  erroneous  his  decision  may  ing  a  justice  to  hear  and  determine  an 
be.  he  cannot  reinstate  the  case  or  information  for  working  at  a  colliery 
bring  the  defendant  before  him  for  without  a  proper  steam  gauge, 
trial  without  commencing  anew,  and  9.  Watson  v.  Judge,  40  Mich.  729; 
mandamus  will  not  issue  to  require  Ex p,  Scott,  19  Ohio  St.  581. 
him  to  proceed  with  a  case  so  dis-  To  Discharge  Patients  firom  Asylum. — 
missed.     States.  Secrest,  33  Minn.  381.  The  probate  judge  for  the  county  who 

C  The  Embestlement  of  County  Funds  is  notified  of  an  order  for  the  dis- 
by  a  city  collector  is  cognizable  by  the  charge  of  patients  from  an  asylum  has 
police  justice  of*  Detroit  as  an  offense  no  judicial  discretion  in  issuing  a  war- 
within  his  general  criminal  jurisdic-  rant  for  the  removal  of  such  patients, 
tion,  and  mandamus  will  lie  to  compel  and  may  be  compelled  by  mandamus 
him  to  entertain  such  complaint,  to  do  so.  State  v,  Burgoyne,  7  Ohio 
Crosby  v.  Police  Justice,  40  Mich.  631.  St.  153. 
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when  he  has  another  remedy,^  nor  will  it  be  issued  when  its  effect 
will  be  to  reverse  the  decision  of  the  respondent,*  or  to  require 
the  rendition  of  a  particular  judgment,  as  one  of  acquittal.* 

To  Sentanoe  Priioner.  —  A  writ  of  mandamus  will  lie,  according  to 
some  authorities,  to  compel  the  passing  of  a  sentence  on  a  prisoner 
after  conviction,*  but  not  when  the  sentence  has  been  properly 
suspended.* 

To  Admit  to  BaiL  —  Mandamus  lies  to  compel  a  judge  to  admit  a 
prisoner  to  bail ;  •  but  the  writ  will  not  be  granted  against  a  judge 
who  has  no  jurisdiction  to  admit  to  bail,^  nor  will  it  issue  to 
compel  a  coUrt  to  admit  persons  to  bail  when  the  case  is  not  a 
bailable  one.^ 

1.  Ploa  of  Ponnar  Acquittal.  —  A  man-  controlled  by  mandamus.  People  v. 
damns  will  not  be  awarded  in  a  crimi-  Superior  Ct.,  lo  Wend.  (N.  Y.)  265. 
nal  case  to  procure  the  petitioner's  See  also  People  v.  Superior  Cl,  114 
discharge  from    custody  and   further  Cai.  466. 

prosecution  under  an  indictment,  when  6.  Hudson  v.  Parker,  156  U.  S.  277. 

the  facts  relied  on  are  a\railable  as  a  When  a  Prohibitioii  liaM  Boon  Iinpnp- 

defense  under  a  plea  of  formal  acquit-  erly  Granted  by  a  circuit  judge  to  re- 

tal.     Ex  p.  Clements,  50  Ala.  459.  strain  a  probate  judge  from  acting  on 

2.  Ex  p.  Graves,  61  Ala.  385;  Board  an  application  for  bail  in  a  case  which 
of  Health  v.  Nunez,  45  La.  Ann.  205.  is  within  his  jurisdiction,  the  Supreme 

Priioner   Already    Committed.  —  Man-  Court  will  award  a  mandamus  to  set 

damns    will    not    issue   to    compel    a  aside    the  order  for  the  prohibiuoa. 

justice  of  the  peace  to  dispose  of  a  prose-  Ex  p.  Keeling,  50  Ala.  474. 

cution    for    violation    of    a    parochial  '    t.  Ex  p,   Ray,  45  Ala.  15;    Elder  r. 

police  ordinance  by  fine  or  acquittal.  Garner,  97  Mich.  617. 

where  the  justice  has  disposed  of  the  Sapreme  Court  Ho  Jnriidietion  of  Xaa- 

matter  by  commitment  to  the  District  damns.  —  Where  persons  applying  for  a 

Court.     Board  of  Health  v,  Nunez,  45  habeas  corpus  were  remanded  to  jail 

La.  Ann.  205.  pending  a  discussion  of  a  question  of 

8.  Ex  p.  Cage,  45  Cal.  248.  practice,  and  filed  an  application  for  a 

4.  People    V,   Court    of    Sess.,    (Su-  mandamus  to  compel  the  circuit  judge 

preme  Ct.)  8  N.  Y.  Crim.  Rep.  355,  in  to  hear  and  determine  whether  they 

which  case  the  writ  was  issued  on  the  were  entitled  to  bail,  it  was  held  that 

relation  of   the  prosecuting  attorney,  the  Supreme  Court  had  no  jurisdiction 

And  see  State  v,  Snyder,  98  Mo.   555.  of  the  subject-matter  of  the  petition. 

But  compare  Reg.  v.  Justices,  28  Eng.  State  v.  Elmore,  6  Coldw.  (Tenn.)  528. 

L.  &  Eq.  160.  F^ts  Properly  Certified.  —  A  writ  of 

6.  People  V.  Blackburn,  6  Utah  347;  mandamus    will    not    be   awarded  to 

People  V.  Court  of  Sess.,  141  N.  Y.  289.  compel  a  Circuit  Court  to  admit  to  bail 

A  Point  of  Iaw  Being  Douhtfdl,  the  unless  all   the  facts   upon  which  the 

court  will  refuse  a  mandamus  to  com-  Circuit  Court  based   its  decision  are 

pel  a  magistrate  to  enforce  a  con  vie-  properly    certified     by    the    Supreme 

tion.     Rex  v.  Broderip,  5  B.  &  C.  239,  Court,     -fjp  A  Good,  19  Ark.  410. 

II  E.  C.  L.  215.  8.  Ex  p,  Rhear,  77  Ala.  92;  Hull  v. 

Length  of  Sentenoe.  —  The  writ  will  not  Reilly,  87  Mich.  497. 

lie  to  compel  the  fixing  of  a  sentence  Indictment  for  Miw&er.  —  On  an  appli- 

at  any    certain   period,    when    the   re-  cation  for  a  mandamus  commanding  a 

spondent  has  a   discretion    as   to  the  circuit  judge  to  hear  the  evidence  for 

length  of  the  sentence.     People  v.  Su-  and  against  the  petitioner  and  deter- 

perior  Ct.,  10  Wend.  (N.  Y.)  285.  mine  whether  he  was  entitled  to  bail, 

To  Fine  or  Imprieon.  —  Where  crimi-  when  confined  under  an  indictment  for 

nal  courts  are  authorized  in  their  dis-  murder,  it   was   held    that  mandamus 

cretion  to  fix  the  period  of  imprison-  would  not  be  awarded,  as  il  would  be 

ment  of  convicts  within  certain  periods,  presumed  that  the  petitioner  was  gniltjr 

or    to    impose    fines     within     certain  of  murder  in  the  first  degree.    Exp. 

amounts,  that  discretion    will   not  be  Rhear,  77  Ala.  92. 

596  Volume  XIII. 


KuidaaMU  to  ConrU  MANDAMUS,  and  Jadidal  Offioert. 

DiBoretioii  of  Court  to  Admit  to  Bail.  —  Where  an  application  for 
admission  to  bail  has  been  granted  or  denied,  mandamus  will  not 
issue  to  the  court  to  compel  the  re-examination  of  the  question, 
when  it  is  a  matter  within  the  discretion  of  the  court.* 

C«rtil)ring  Sooogniianoo.  —  The  court  may  be  compelled  by  man-^ 
damus  to  certify  a  recognizance,  where  it  has  refused  to  do  so 
without  sufficient  cause.* 

Setting,  Aflido  Proooedingo  on  Bail  Bond.  —  Mandamus  may  issue  com^ 
manding  a  lower  court  to  order  an  exoneretur  to  be  entered  on  a 
bail  piece,  and  the  proceedings  in  a  suit  against  the  bail  to  be  set 
aside,  where  the  bail  does  not  justify  within  the  time  allowed.' 

8.  MifloeUaneoTig  Acts  and  Proceedings — a.  In  Attachment 
AND  Garnishment  —  To  anash  Prooeedings.  —  Mandamus  does  not 
lie  to  compel  the  quashing  of  prpceedings  by  attachment  or 
garnishment  improperly  instituted,*  especially  where  the  respond- 
ent was  exercising  a  discretion.* 

To  Grant  Hew  Trial.  —  Mandamus  has  been  issued  to  compel  the 
granting  of  a  new  trial  in  an  attachment  case.® 

Pending  Second  Trial  for  Murder.  —  In  Defects  in  an  Affidavit  for  Attachment 

Hull  V.  Reilly,  87  Mich.  497,  after  the  will  not  be  reviewed  in  the  Supreme 

respondent  was  convicted  of  murder,  Court  in  a  mandamus  proceeding  to 

which  conviction  was  reversed,  he  was  require  the  allowance  of  a  motion  to 

not  admitted  to  bail  pending  a  second  set  aside  a  service  thereof  on  person 

trial,  but    was   orderecf  into  custody,  and  property.     Nederlander  v.  Jenni- 

and  a  mandamus  to  compel  the  circuit  son,  55  Mich.  411. 

judge  to  admit  him  to  bail  was  denied.  To    Diasolye   Seqnestration.  —  Manda- 

1.  Ex  p.  Campbell,  20  Ala.  89;  Peo-  mus  does   not  lie  to  compel  a  district 
pie  V.  Judge,  40  Mich.  169.  judge  to  dissolve  a  sequestration  un- 

2.  Johnson  v.  Randall,  7  Mass.  340.  conditionally,  on  bond  by  the  plaintiff, 
8.  People  V.  Judges,  i  Cow.  (N.  Y.) 54.  where  the  property  sequestered  has  al- 
4.  Ex p,  Putnam,  20  Ala.  592;  Exp.     ready  been  attached.     State  v.  Judge, 

Bottoms,   46    Ala.    312;    Davidson    v,  39  La.  Ann.  1108. 

Washburn,  56  Ala.  596;  Ex  p.  McKis-  6.  Exp.  Putnam,  20  Ala.  592;  Exp, 

sack.  107  Ala.  493;    State  v.  Judge,  39  McKissack,  107  Ala.  493. 

La.  Ann.  1108;    Nederlander  v.  Jenni-  Per  Insufficiency    of  Bond.  —  Manda- 

son,   55   Mich.  411;    People  v.  Branch  mus  will  not  lie  to  compel  the  granting 

Circuit  Judges,  i  Dougl.  (Mich.)  319.  of    a     motion  to  dismiss    an    attach* 

Contra,  —  Gee  v.   Alabama  L.    Ins.,  ment  for  insufficiency  of   the  attach- 

etc,    Co.,    13    Ala.    579;     Hudson    v,  ment  bond,  the  granting  of  the  motion 

Daily,  13  Ala.  722;  i^jr /.  South,  etc.,  being  in  the  discretion  of  the  court, 

Alabama  R.  Co.,  65  Ala.  600.  and  the  defendant  in  attachment  hav- 

To  Taoate  Judgment  by  DefEinlt.  —  A  ing  an  adequate  remedy  by  plea  in 
mandamus  will  not  lie  from  the  Circuit  abatement,  and,  if  the  plea  is  pro- 
Court  to  a  justice  of  the  peace  to  com-  nounced  insufficient,  by  appeal.  Ex  p, 
pel  him  to  vacate  and  set  aside  a  judg-  McKissack,  107  Ala.  493. 
ment  by  default  in  an  attachment  case.  Certiorari,  Hot  Mandamus.  —  In  People 
on  the  ground  that  it  was  prematurely  v.  Branch  Circuit  Judges,  i  Dougl. 
rendered.  Davidson  v.  Washburn,  56  (Mich.)  319,  it  was  held  that  man- 
Ala.  596.  damns  would  not  lie  to  compel  the  Cir- 

Diimliwal  of  Attachment.  —  Mandamus  cuit  Court  to  quash  an  attachment,  but 

will  not  lie  to  compel  the  granting  of  a  that  the  proper  remedy  in  such  a  case 

motion  to  dismiss  an  attachment  for  was  by  certiorari, 

insufficiency  of  the  attachment  bond,  6.  To  Grant  Hew  Trial.  —  Where  judg- 

the  granting  of  the   motion  being  in  ment  is  rendered  in  an  attachment  suit 

the  discretion  of  the  court.     Ex  p.  Mc-  for  want  of  an  appearance  and  plea,  it 

Kissack,  107  Ala.  493.     And  see  Ex p,  cannot  exceed  the  sum  claimed  in  the 

Putnam,  20  Ala.  593.  affidavit  as  due   with    interest,  and  if 
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To  BfliasUto  Atuebnii&t  Frooeedingi.  —  A  writ  of  mandamus  to  compel 
the  reinstatement  of  attachment  proceedings  has  been  granted  in 
a  few  cases.  ^ 

To  Afpour  and  Answer.  —  The  writ  of  mandamus  will  lie  to  compel 
an  appearance  and  answer  in  garnishment  cases.* 

To  Sot  Asido  Gontinnanoe.  —  It  has  been  held  that  the  court  has 
power  to  continue  such  a  case,  and  that  the  writ  of  mandamus 
will  not  issue  to  control  the  court's  discretion.* 

To  Pay  Orer  Proooodi.  —  A  writ  of  mandamus  has  been  issued  to 
compel  the  vacating  of  an  order  to  pay  over  the  proceeds  of  sale 
of  attached  goods;*  but  such  writ  will  not  be  granted  at  the 
instance  of  a  stranger  to  the  proceeding.* 

To  Beloaoo  Attadiad  Proporty. — A  writ  of  mandamus  may  be  issued  to 
compel  the  granting  of  an  order  for  the  release  of  attached  property* 

taken  for  a  greater  amount  mandamus  purports  to  be  continued  for  a  farther 

will  lie  to  compel  the  granting  of  a  new  answer.    Exp,  South,  etc.,  Alabama 

trial  if  the  plaintiff  fails  to  remit  the  R.  Co.,  44  Ala.  654. 
excess.     Rose  v.  Palmer,  74  Mich.  332.        4.  Exp,  Barnes,  84  Ala.  540. 

1.  Borain  v.   Da  Costa,  4  Ala.  393;        5.  Garrison  v.  Webb,  107  Ala.  499. 
Cuthbert  v,  Lewis,  6  Ala.  268.     Contra^        6.  Forbes     v,     Washtenaw    Circuit 
Gypsum,  etc.,  Co.  c/.  Grove,  97  Mich.  Judge,   23    Mich.  497;     Rosenthal  v. 
631.  Dickerman,  98  Mich.    208;    Sute  v. 

2.  Sute  V.  Eddy,  ID  Mont.  311;  Jack-  Wilson,   31   Neb.  462.     But  see   Sutt 
son  V.  Justices,  i  Va.  Cas.  314.  v,  Sanford,  12  Neb.  425. 

To  Jnstioe  <if  Peace.  —  Mandamus  will        Lnproper  Vie  of  Attaohmwit.  —  Where 

lie  to  compel  a  justice  of  the  peace  to  creditors  sue  out  a  writ  of  attachment 

issue  an  order  to  compel  a  garnishee  before  the  maturity  of  a  debt  upon  an 

to    appear   and    testify    under    oath,  affidavit  which  they  know   is  insoifi- 

where  it  appears  that  the  justice  has  cient,  and  the  books  of  account  of  the 

refused  to  make  the  order,  and  that  the  debtors  are  seized,  and  after  attorneys 

judgment  and    execution  against  the  for  the  creditors  have    taken    copies 

defendant  are  lawful.     State  v,  Eddy,  thereof  the  books  are  returned  and  the 

10  Mont.  311.  attachment  suit  is  discontinued,  and  a 

To  Answer  in  Open  Court.  —  The  writ  second    writ    of    attachment    issued, 

has  been  refused  when  it  was  asked  to  based  on  information  gained  from  such 

compel  the  court  to  make  an  order  that  books,  mandamus  will  lie  to  compel 

the  garnishee  answer  in   open  court,  the  judge  to  make  an  order  requiriog 

State  V,  Rightor,  49  La.  Ann.  696.  the  attorney  to  deliver  up  such  books 

8.  ^;r/.  South,  etc.,  Alabama  R.  Co.,  and  refrain  from  disclosing  their  con- 

44  Ala.  654;  Ex  p,  Opdyke,  62  Ala.  68.  tents,  or  the  contents  of  the  books  fron 

Continned   for    Fnrtiier    Answer.  —  A  which  they  were  made,  or  for  usiog 

mandamus  will   not  lie   to  compel  a  the  same  for  the  purpose  of  the  attacb- 

judge  of  the  Circuit  Court  to  set  aside  ment  suit  or  for  any  other  purpose, 

an  order    continuing    a    garnishment  Rosenthal  v.  Dickerman,  98  Mich.  208. 
case  for  further  answer  pending  in  that        Mon«7  Taken  from   a   Priionar.  ~  In 

court,  unless  the  power  to  continue  the  Exp,  Hurn,  92  Ala.  102,  the  Supreme 

cause  has  been  corruptly  used.    Exp,  Court  refused  a  mandamus  to  review 

South,  etc.,  Alabama   R.  Co.,  44.  Ala.  the  action  of  an  inferior  court  in  refus- 

654.  ing  to  order  money  taken  from  the 

To  Diioharge  Qarniihae.  —  While  the  possession  of  a  person  arrested  on  a 

Circuit  Court's  order  of  continuance  in  criminal     charge,    and    subseqnendy 

a  garnishment  suit  remains  in  force,  garnished  in  the  hands  of  the  sheriff,  to 

the  Supreme  Court  will   not  grant  a  be  returned  to  the  prisoner, 
mandamus  to  inquire  into  the  propri-        Soinro   nnder   Sooond   Attaohinoiit.— 

ety  of  the  refusal  of  the  Circuit  Court  Where  a  sheriff  from  whose  possession 

to  discharge   the  garnishee  upon  his  property  seized  under  attachment  has 

uacontcsted  answer,  when  the  cause  been  taken  by  claimant  under  a  replevia 
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or  the  vacation  of  such  an  order.* 

IMiTsry  of  Attadiad  Property.  —  A  sheriff  may  be  compelled  by  man<* 
damus  to  deliver  the  possession  of  property  held  by  him  under 
attachment.* 

To  Sot  Aiido  Sftlo.  —  A  writ  of  mandamus  to  set  aside  a  sale  of 
attached  property  has  been  denied.* 

*.  Mandamus  in  Lieu  and  in  Aid  of  Certiorari  —  To  oortiiy 

or  Bond  Up  Boeordi.  —  A  writ  of  mandamus  lies  to  compel  the  send- 
ing up  or  certification  of  the  records  in  a  case  to  a  higher  court.* 

bond  seizes  the  property  under  second  Missouri.  —  State  v.  Philips,  96  Mo. 
attachment  against  the  same  defendant  570;  State  v,  Wofford,  121  Mo.  61; 
before  the  plaintiff's  right  to  possession  State  v.  Ryan,  2  Mo.  App.  303;  Ben- 
is  determined,  mandamus  will  not  lie  nett  v,  McCaffery,  28  Mo.  App.  220; 
to  compel  return  of  the  property  to  such  State  c/.  Clayton,  34  Mo.  App.  563; 
claimant.  Coos  Bay  R.  Co.  v.  Wieder,  State  v,  Ganzhorn,  56  Mo.  App. 
26  Oregon  453.  519. 

1.  Ex  p.  Green,  109  Ala.  660;  Peo-  New  York,  —  People  v.  Lynde,  8 
pie  V.  Cass  Circuit  Judge,  39  Mich.  407.  Cow.  (N.  Y.)  133. 

Chuniahoo'B    Biaeloflaro    Insuffident.  —  Texas,  —  Davis  v.  Carter,   18  Tex. 

Mandamus  lies  to  vacate  interlocutory  400;  Raley  v,  Jones,  (Tex.   Civ.    App. 

orders  requiring  a  garnishee  to  sur-  1894)  25  S.  W.  Rep.  144;    Rodgers  v, 

render  to  a  receiver  certain  goods  left  Alexander,  35  Tex.  116. 

with  him  for  collection  by  one  of  the  Vermont,  —  Stale  v.  Meagher,  57  Vt. 

principal  defendants,  and  to  pay  to  the  398. 

receiver  all    sums    actually    collected  Virginia,  —  Powell  v.  Tarry,  77  Va. 

thereon,    where    the  garnishee's    dis-  250. 

closure  does  not  show  that  the  goods  United   States,  —  Nashua,    etc.,     R. 

actually     belong    to    the    defendant.  Corp.  v.  Boston,  etc.,  R.  Corp.,  21   U. 

People  V,  Cass  Circuit  Judge,  39  Mich.  S.  App.  50. 

407.  Contra.  —  In  California  it  is  held  that 

2.  Meriden  Britannia  Co.  v,  Whe-  mandamus  is  not  the  proper  remedy 
don,  31  Conn.  118;  Coos  Bay  R.  Co.  v,  to  compel  a  clerk  to  deliver  a  tran- 
Wieder,  26  Oregon  453.  script,  but  that  resort  should  be  had  to 

8.  Appraisal  and  Sole  Iiregxdar.  —  The  the  court  of  which  the  clerk  is  an  offi- 

Supreme  Court  will  not  grant  a  man-  cer.     People   v,  Bartlett,  40  Cal.  142. 

damus  to  compel  the  Circuit  Court  to  And  see  Mayberry  v.  Bowker,  14  Nev. 

set  aside  a  sale  of  property  attached  to  336. 

satisfy  a  judgment  of  that  court,  on  the  DeeiBion  Contrary  to  Prevlons  DeoiBion. — 
ground  that  the  sheriff's  return  did  not  A  writ  of  mandamus  will  lie  to  compel 
show  that  all  the  steps  required  by  .  a  Court  of  Appeals  to  certify  and  trans- 
statute  to  make  a  valid  appraisal  and  fer  a  cause  to  the  Supreme  Court  when 
sale  had  been  taken,  where  it  is  made  "  any  one  of  the  judges  therein  sitting 
to  appear  by  a£5davit  of  the  sheriff  that  shall  deem  [the  decision]  contrary  to 
such  steps  were  in  fact  taken.  People  any  previous  decision  *  *  *  of  the 
V.  Tudges,  I  Dougl.  (Mich.)  417.  Supreme  Court."     State  v.  Philips,  96 

4.  California,  —  People  v,   Harris,  9  Mo.  570. 

Cai.  571.  A  Juftioe  of  the  Peaoe  will  be  com- 

C^nnecticut.  —  Cook    v.    Tanner,   40  pelied  b^  mandamus  to  certify  a  cause 

Conn.  378.  to  the  Circuit  Court,  where  an  affidavit 

Indiana.  —  State  v,    Cressinger,    88  that  the  suit  involves  the  title  to  real 

Ind.  4^.  estate  as  an   issue   therein  has  been 

Louisiana,  —  State  v.  Judge,  21  La.  filed   before    the    justice.     Bennett  v. 

Ann.  736;    State   v.  Eleventh  Judicial  McCaffery,  28  Mo.  App.  220;    State  v. 

Dist.  Ct.,  46  La.  Ann.  1289.  Ganzhorn,    56  Mo.  App.  519.     Contra^ 

Michigan.  —  Lauder    v.    Reilly,     79  Clark  v,  Minnis,  50  Cal.  509. 

Mich.  602.  Betvm  of  a  Boixird.  —  In  Lauder  v, 

Minnesota,  —  State  v.  Cox,  26  Minn.  Reilly,  79  Mich.  602,  mandamus  was 

ai4-  granted  to  compel  the  return  of  a  rec- 
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In  Aid  of  Appeal.  —  The  writ  has  issued  in  such  cases  to  aid  the 
relator  in  securing  his  right  to  appeal,^  for  instance,  when  the 
fespondent  improperly  demanded  the  prepayment  of  his  fees.* 

EfEMst  of  Another  Bemedy.  —  But  mandamus  will  not  lie  in  such  cases 
when  the  relator  has  another  adequate  remedy.' 

Prooeeding  Veelees  or  Triyial.  —  Sending  up  a  record  will  not  be  com- 
pelled when  the  case  could  not  be  heard  if  sent  up,*  nor  when  the 
amount  in  controversy  is  insignificant.* 

Ho  Bight  in  Belator.  —  Mandamus  does  not  lie  where  the  relator  is 

ord  from  a  Circuit  Court  to  a  recorder's  Mandamus  and  AppeaL —  Mandamus 

court.  lies  to  compel  a  judge  to  certify  evi- 

Certifled  Copies  of  Beoord.  —  A  writ  of  dence,  but  his  refusal  is  error  review- 
mandamus  is  the   proper  process    to  able     in     an     appellate    court    on   a 
compel  the  clerk  of  a  municipal  court  complaint  of  the  party  injured.     Pow- 
to  furnish  certified  copies  of  its  records,  ell  v.  Tarry,  77  Va.  250. 
State  V.  Meagher,  57  Vt.  398.  In    Criminal    Case.  —  When,    at    the 

Bond  Demanded.  —  Where  it  appeared  proper  time,  one  takes  the  steps  re- 

that  the  clerk  of  the  District  Court  re-  quired  by  statute  to  appeal  from  the 

fused  to  deliver  the  transcript  of  a  writ  judgment  of  a  justice  of  the  peace  in  a 

of  error,  unless  the  plaintiff  in  error  criminal  case,  if   the    justice   fails  to 

would  file  a  bond  for  the  costs  of  the  send  up  to  the  appellate  court  the  tran- 

writ  of  error,  the  Supreme  Court  issued  script,  etc.,  he  may  be  compelled  by 

a  mandamus  to  compel  the  delivery  of  mandamus   to  do  so.     State  v.  Cres- 

this  transcript,  on  the  ground  that  the  singer,  88  Ind.  499. 

statute  required  no  bond  in  such  case.  2.  People  v,  Harris,  9  Cal.  572;  State 

Davis  V,  Carter,  18  Tex.  400.  v.  Ryan,  2  Mo.  App.  303. 

To  Correct  Transozi^.  —  A  clerk  may  Jnstioe  of  Peaoe.  —  An  answer  that 

be  compelled  by  mandamus  to  correct  respondent's  fees  had  not  been  paid  or 

a  transcript  improperly  made  out  by  tendered   prior  to  the   service  of  the 

him.     Nashua,  etc.,  R.  Corp.  v.  Bos-  alternative  writ  is  not  a  good  answer 

ton,    etc.,    R.   Corp.,   21    U.    S.   App.  to  a  mandamus  commanding  a  justice 

50.  of  the  peace  to  send  up  papers  on  ap- 

To  Transmit  Papers  on  Appeal.  —  A  peal  to  the  County  Court.  People  r. 
petitioner  applied  to  the  Supreme  Harris,  9  Cal.  572. 
Court  for  an  order  requiring  a  justice  A  Land  Commiisioner  having  allowed 
of  the  peace  before  whom  a  case  was  an  appeal  from  his  decision,  and  re- 
tried to  transmit  to  the  District  Court  fused  to  make  and  certify  a  transcript 
the  papers  on  appeal.  The  order  being  of  the  proceedings  without  prepay- 
lefused,  the  petitioner  thereafter,  upon  ment  by  the  party  appealing,  of  the 
the  same  set  of  facts,  applied  to  the  cost  of  making  said  transcript,  man- 
Supreme  Court  for  a  writ  of  man-  dam  us  is  the  proper  remedy.  State  i. 
dam  us  to  compel  the  justice  to  trans-  Ryan,  2  Mo.  App.  303. 
mit  the  papers.  It  was  held  that  the  8.  People  v,  Bartlett,  40  Cal.  142; 
order  of  the  District  Court  denying  the  Clark  v.  Minnis,  50  Cal.  509:  Mayberry 
petitioner's  motion  was  a  final  judg-  v.  Bowker,  14  Nev.  336;  Mcpaniel  v. 
ment  in  that  proceeding,  from  which  King,  89  N.  Car.  29. 
there  was  an  appeal,  and  therefore  that  Certiorari,  Hot  Mandamns.  —  An  ap- 
mandamus  would  not  lie.  Mayberry  pellant  is  not  entitled  to  a  mandamus 
V.  Bowker,  14  Nev.  336.  commanding  the  judge  to  send  up  a 

1.  State   V,  Cresinger,    88   Ind.  499;  correct  statement  of  the  case  upon  an 

State  V.  Judge,  21  La.  Ann.  736;  Rodg-  affidavit  that  the  case  as  settled  by  the 

ers  V.  Alexander,  35  Tex.  116.  judge    does    not    correctly    set   forth 

An  Appeal  Will  Lie  from  an  Interloon-  grounds  of  exception.     He  may  apply 

tory  Order  dissolving  an  injunction,  on  for  a  certiorari.     McDaniel  v.  King,  89 

the  ground  that  the  surety  on  the  in-  N.  Car.  29. 

junction  bond  is  insufficient,  and  a  writ  4.  Roberts    r.    Smith,   63    Ga.    213. 

of  mandamus  will  issue  to  compel  the  And  see  U.  S.  v,  Gomez,  3  Wall.  (U.S.) 

judge  to  send  up  the  record.     State  f.  752. 

Judge,  21  La.  Ann.  736.  6.  Hall  v,  Crossman,  27  Vt.  297. 
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not  entitled  to  the  relief  he  seeks  to  enforce  by  the  writ.^ 

To  QttMh  Writ  of  Otrtiorari.  —  It  seems  that  mandamus  does  not  lie 

to  compel  the  quashing  of  a  writ  of  certiorari,  there  being  an 

adequate  remedy  by  appeal  or  error.* 

To  Gompol  Obedienoe  to  Writ  of  Certionui.  —  A  writ  of  mandamus  may 

issue  to  compel  a  sheriff  to  act  in  obedience  to  a  writ  of  certiorari.* 

c.  Acts  Pertaining  to  Bonds  —  (i)  In  General — copy  of 
Bond.  —  Mandamus  has  been  granted  to  compel  a  magistrate  to 
make  out  a  copy  of  a  bond.* 

To  Take  Bond  firom  FUei.  —  But  it  has  been  denied  where  it  was 
sought  to  compel  a  court  of  common  pleas  to  allow  the  appellee 
to  take  an  appeal  bond  from  the  files  of  the  court,  for  the  purpose 
of  prosecution.* 

To  Fix  Time  for  Giving  Bond.  —  The  writ  has  been  refused  when  it 
was  sought  to  fix  the  cime  within  which  an  appeal  bond  should 
be  given,  and  the  application  was  made  too  late.* 

(2)  Approval  of  Bonds,  —  Mandamus  Lies  to  Compel  Judicial  Oflleers  to 
pass  upon  and  determine  the  sufficiency  of  bonds  required  in 
judicial  proceedings  when  it  is  their  duty  so  to  pass  upon  them, 
and  to  compel  the  performance  of  any  ministerial  acts  in  connec- 
tion with  such  bonds.'' 

1.  State  V.  Eleventh  Judicial   Dist.  piration  of  the  time  for  appeal.    Chi- 

Ct.,  46  La.  Ana.  1289;   Brown  County  cago,  etc.,  R.  Co.  v,  Marshall,  47  Kan. 

V,  Winona,  etc..   Land  Co.,  38  Minn.  614. 

397;    Starcke  v.  Klein,  13  U.  S.  App.  7.  Alabama,  —  State  r.  Bowen,  6  Ala. 

589;  Ex  p,  Ralston,  119  U.  S.  613;  In  511;  Beebe  t^.  Robinson,  52  Ala.  66;  Ex 

re  Lehigh  Min.,  etc.,  Co.,  156  U.  S.  /.  Harris,  52  Ala.  87;   Ex  p,  Thomp- 

322.  son,  52  Ala.  98;  McDuffie  v.  Cook.  65 

%.  Gibson    v.   Lane,   97    Mich.   620;  Ala.   430  [overruling  State  v,    Ely,  43 

People  V,  Cayuga  C.  PL,  10  Wend,  (N.  Ala.  568;  Exp.  Candee,  48  Ala.  386]. 

y.)  633.     But  see  Lake  Shore,  etc.,  R.  Arkansas.  —  Bosely      v.      Woodruff 

Co.  V,  Chambers,  89  Mich.  5.  County  Ct.,  28  Ark.  306. 

To  Set  Aside  Order  Certifying  Verdict  Colorado.  —  Daniels  v.  Miller,  8  Colo. 

Boll.  —  An  application  for  a  mandamus  542. 

to  compel  the  respondent  to  set  aside  Florida.  —  State  v.  Barnes,  25   Fla. 

an  order  certifying  the  verdict  roll  in  a  298. 

street-opening    case    to    the   common  Illinois.  —  People  v,  Fletcher,  3  111. 

council, and  to  settle  the  case  for  hear-  483;  Ross  v.  People,  78  111.  375. 

ing  upon   the  merits  in  the  Supreme  Indiana.  —  Gulick  v.  New,  14  Ind.  93. 

Court,    was  granted  in    Lake    Shore,  Kansas.  —  State  v.  Stockwell,  7  Kan. 

etc.,  R.  Co.  V.  Chambers,  89  Mich.  5.  103. 

8.  Exp.  Grant,  53  Ala.  18;  People  v.  Kentucky.  —  Cate  v.   Ross,    2    Duv. 

Ouderkirk,  76  Hun  (N.  Y.)  119.  (Ky.)243;  McDonald  t^.  Jenkins,  93  Ky. 

4.  Ballon  v.  Smith,  29  N.  H.  530.  249. 

Bond  las  Costs.  —  The  writ  has  been  Maryland.  —  Consolidated   Gas   Co. 

issued  to  compel  a  judge  to  require  a  v.  Graff,  (Md.  1894)  28  Atl.  Rep.  391. 

bond  for  costs.     Wilson  v.  Duncan,  114  Mississippi.  —  Swan  v.  Gray,  44  Miss. 

Ala.  659.  393. 

6.  Gregory  v.  Obrian,  13  N.  J.  L.  11,  Missouri.  —  Beck  «/.  Jackson,  43  Mo. 

in  which  case  the  appeal  was  dismissed  117;  State  v.  County  Ct.,  44  Mo.  230; 

because  it  had  never  been  perfected.  State  v.  Lewis,  71  Mo.   170;   State  v. 

6.  Gruner  v.  Moore,  6  Colo.  526.  Philips,  97  Mo.  331 ;  State  v.  Adams,  9 

Time  fat  Appeal  Expired.  —  A  justice  Mo.  App.  464;  State   v.  Field,  37  Mo. 

will  no;  be  compelled  by  mandamus  to  App.  83;    State  v.  Wear,  37  Mo.  App. 

approve  an  appeal  bond  after  the  ex-  325;   State  v.  Howard  County  Ct.,  41 
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Offlflial  Bondfl,  —  Mandamus  has  issued  to  compel  a  decision  of  the 
sufficiency  of  official  bonds,  ^  for  instance,  the  bonds  of  a  clerk  of 

court,*  a  county  treasurer,*  and  a  sheriff.* 

Bond  Improper  or  Unneeeiiary.  —  Mandamus  does  not  lie  to  compel 

a  judicial  officer  to  pass  upon  or  receive  a  bond  in  a  case  where  a 
bond  is  improper  or  unnecessary.' 

Mo.   247.     Bat  see  State  v.  Lafayette  People  v.  Stout,  11  Abb.  Pr.  (N.  Y.  Sii> 

County  Ct.,  41  Mo.  221.  premeCt.)!?* 

Nebraska,  —  State  v.   Plambeck,    36  To  Try  Tltlo  to  OAflO.  —  Mandamus 

Neb.  401.  may  be  granted  to  compel  the  approval 

New  Jersey,  —  Perrine  v,  Cheeseman,  of  official  bonds  in  order  to  enable  the 

II  N.  f.  L.  195;  Robbins  v,  Bonnel,  16  appointee  to  bring  an  action  to  try  the 

N.  J.  L.  234;  Watson  v,  Marple,  18  N.  title  to  the  office.     People  v.  Stout,  11 

{.  L.  8;  Benedict  v,  Howell,  39  N.  J.  Abb.  Pr.  (N.  Y.  Supreme  Ct.)i7. 

,.  221;  Mooney  v,  Edwards,  51  N.  J.  L.  Certifloate  of  Election  and  Prima  Ikdt 

479.  UbeL  —  While   mandamus   is  not  the 

New    York,  —  People  v.    Stout,    ii  appropriate  mode  of  trying  the  question 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  17.  of  title  to  an  office,  yet  in  such  a  pro- 

Pennsylvania,  —  Nordstrom *s    Peti-  ceeding  to  compel  the  respondent  to 

tlon,  127  Pa.  St.  542.  approve    the    official    bond     tendered 

Rhode  Island,  —  Briggs  v,  Hopkins,  by  the  relator,  sufficient  inquiry  may  be 

10  R.  I.  85.  made  to  ascertain  whether  or  not  the 

Tennessee.  —  Ing  v,   Davey,    2    Lea  relator's  certificate  of  election  or  ap- 

(Tenn.)276.  pointment  is  prima  facie  evidence  of 

Utah,  —  Brown  v,  Atkin,  I  Utah  277.  title  to  the  office.     State  v.  Plambeck, 

United  States.  —  Exp.  Milwaukee  R.  36  Neb.  401. 

Co.,  5  Wail.  (U.  S.)  188;  Phillips,  PeU-  3.  Clerk  of  Court.  ~  Mandamns  will 

tioner,  131  U.  S.,  appendix  clxvii.  lie  against  a  circuit  judge  to  require 

Amount  of  Penalty.  —  Mandamus  will  him  to  take  a  bond  from  one  who  was 
lie  to  compel  a  trial  court  to  allow  the  appointed  clerk  of  his  court  and  corn- 
filing  of  an  appeal  bond  where  the  sure-  missioned  by  the  governor,  notwith- 
ties  are  sufficient,  irrespective  of  the  standing  the  judge  had  appointed  a 
amount  of  the  penalty  named  therein,  temporary  clerk.  State  v.  Wear,  37 
where  the  trial  court  has  no  jurisdic-  Mo.  App.  325. 

tion  to  fix  the  amount  of  such  a  pen-  8.  County  Treararor.  —  Where  a  per- 

alty.     State  v.  Adams,  9  Mo.  App.  464.  son  was  duly  elected  county  treasurer, 

Whether  Duty  Perfonned.  — "  Should  the  action  of  the  County  Court  in  re- 
he  decline  to  receive  a  proper  affi-  jecting  the  bond  filed  by  him  and  de- 
davit  or  bond,  or  refuse  to  make  any  daring  the  office  vacant  on  the  same 
entry  or  return  of  the  same,  he  would  day  was  unwarranted,  although  such 
be  neglecting  a  plain  duty  ministerial  bond  may  have  l>een  insufficient,  and  a 
in  nature,  and  could,  by  mandamus,  mandamus  will  He  to  compel  the  ac- 
he compelled  to  perform  these  func-  ceptance  and  approval  of  a  proper 
tions  of  his  office.  But  when  he  has  bond.  State  v.  County  Ct.,  44  Mo.  230. 
entered  in  his  docket  the  date  at  which  4.  Bosely  v.  Woodruff  County  Ct., 
the  bond  for  appeal  was  approved  and  28  Ark.  306;  Cate  v,  Ross,  2Duv.  (Ky.) 
filed  by  him,  he  has  performed  the  du-  243. 

ties  imposed  upon  him  by  statute,  and  Betun  Held  Bofleioat.  —  In  a  man- 
mandamus  will  not  lie  at  the  instance  damus  to  compel  the  approval  of  the 
of  one  who  desires  to  challenge  the  relator's  bond  as  sheriff,  a  return  alleg- 
correctness  of  the  record  thus  made."  ing  the  election  of  another  person,  that 
Mooney  v,  Edwards,  51  N.  J.  L.  482.  he  had  received  a  certificate  of  election 
But  see  Benedict  v,  Howell,  39  N.  J.  L.  and  was  in  the  lawful  discharge  of  the 
221.  duties  of  the  office,  and  denying  that 

A  clerk  of  court  may  be  compelled  there  was  a  vacancy  or  that  the  relator 

by  mandamus  to  approve  a  bond  filed  had    been    elected,    was    held   good, 

by  an  elector  in  a  contested  election.  Boone  County  v.  State,  61  Ind.  379. 

State  V,  Stockwell,  7  Kan.  103.  6.  Califcmui,  —  Rovegno  v.  Hunt,  83 

1.  State  V,  Plambeck,  36  Neb.  401;  Cal.  445. 
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Vot  M  Control  or  Boflow  DisoretioiL  —  Mandamus  will  not  control 
discretion ;  therefore  a  writ  of  mandamus  will  not  issue  to  compel 
a  court  or  judicial  officer  to  approve  any  particular  bond  when 
he  has  a  right  to  decide  whether  that  bond  is  sufficient,  nor  will 
the  writ  issue  when  such  officer  has  already  passed  upon  the 
sufficiency  of  the  bond,  to  review  his  action  and  compel  the 
approval  of  a  bond  which  he  has  declared  to  be  insufficient.^ 

FUrida,  ^  Caro  v.  Maxwell,  90  Fla.  Kentucky,  —  McDonald  v,  Jenkins,  93 

17.  Ky.  249. 

Jttfffxof .  —  McClnm   9.   Glasgow,   55  i^ar^A2«^.  —  Consoiidatefl  Gas  Co., 

Kan.  182.  V,  Graff,  (Md.  1894)  28  Atl.  Rep.  391. 

Kentucky,  —  Lowe  v,  Phelps,  77  Ky.  Mississippi,  —  Swan  v.  Gray,  44  Miss. 

^-  393- 

Louisiana,  —  State  v.  Judge,  41  La.        Contra,  —  Bosely  v.  Woodruff  County 

Ann.  1 140.  Ct.,   28  Ark.  306;   State  v,  Lafayette 

Nehraska,  —  State  f^.  Doane,  35  Neb.  County  Ct.,    41   Mo.   221;    Coates   v, 

707.  State,  133  Ind.  36,  in  which  case,  how- 

New  Jersey.  —  Schooley  v.  Ivins,   1 1  ever,  the  sufficiency  of  the  particular 

N.  J.  L.  169;  Gartner  v,  Cohen,  51  N.  bond  was  admitted  by  the  respondent; 

J.  L.  125.  Gulick    V,   New,    14  Ind.   93;    Boone 

Ohio, — State     v.     Block,    3     Cine.  County  z/.  State,  61  Ind.  379;  State  v. 

Wkly.  L.  Bui.  (Ohio)  792.  WarHck  County,   124  Ind.  554;  Cope- 

Washington, — State    v,    Parker,    6  land  z/.  State,  126  Ind.  51. 

Wash.  411.  Sureties  Vnknown.  —  "The  approval* 

Bond  Tondend  Too  Lato.  —  If  a  sheriff  of  a  bond  is  an  act  requiring  the  exer- 
fails  to  give  a  bond  on  or  before  the  cise  of  judgment  and  discretion.  The 
first  day  of  January  next  succeeding  appellee  states  that  he  failed  to  ap- 
his election,  as  prescribed  by  statute,  prove  the  bohd  because  the  sureties 
there  is  no  law  making  it  the  duty  of  were  unknown  to  him.  Where  the 
the  County  Court  to  accept  a  bond  ten-  acts  to  be  done  require  the  exercise  of 
dered  after  that  date,  and  mandamus  judgment  and  discretion  in  the  officer 
will  not  lie  to  compel  such  acceptance,  against  whom  the  mandamus  is  prayed, 
Lowe  V.  Phelps,  77  Ky.  642.  it  will  be  refused."     Consolidated  Gas 

When  Appeal  Does  Hot  Lie.  —  An  ap-  Co.  v,  Graff,  (Md.  1894)  28  Atl.  Rep.  391. 

peal  does  not  lie  from  an  order  of  the  Judicial  Aet  —  Freooribing  Penalty.  — 

Circuit  Court  imposing  a  fine  for  con-  "  Without,  however,  laying  any  stress 

tempt  in  violating  an  injunction,  and  on  the  fact  that  the  power  of  approving 

mandamus  will  not  be  granted  to  com-  official  bonds  is  intrusted  only  to  judi- 

pel  the  approval  of  an  appeal  bond  in  cial  officers,  wecannotdoubt  that  under 

such  a  case.     Caro  v.  Maxwell,  20  Fla.  our  statutes  it  is  in  its  nature  strict!^ 

17.     And  see  Rovegno  v.  Hunt,  83  Cal.  judicial.     The  officer  approving  must 

445.  prescribe   the  penalty  of  the   bond." 

Cortionri,  Hot  Appeal.  —  A  mandamus  Exp,  Harris,  52  Ala.  90. 

will  not  be  allowed  to  compel  a  district  Qualification  Suggested.  —  '*  The  suffi« 

judge  to  accept  a  bond  and  settle  and  ciency  of  such  bond  can  be  known  to, 

sign  a  case  for  appeal  to  the  Court  of  the  approving   officer  only  from  evi-' 

Common  Pleas,  wliere  the  proper  rem-  dence.     He   must  examine   witnesses 

edy   is  by  certiorari  to  the   Supreme  and  determine  from   their    testimony 

Court  and  not  by  appeal  to  the  Com-  whether  the  obligors  in  the  bond  are 

■ion  Pleas.    Gartner  v,  Cohen,  51  N.  sufficient  as  sureties.     I  can  conceive 

J.  L.  125.  of  no  case  in  which  an  officer  is  com- 

1.  Alabama,  —  State     v,    Bowen,    6  pelled  to  hear  evidence  and  to  exercise 

Ala.  511;  Ex  p,  Harris,  52  Ala.  90;  Ex  judgment  on  such  evidence,  that  the 

/.  Thompson,  52  Ala.  zoi;  McDuffie  v,  power,  the  duty  he  exercises,  is  not,  to 

Cook,  65  Ala.  430;    Mobile  Mut.  Ins.  say  the  least  of  it.  in  its  nature  judi- 

Co.  V,  Cleveland,  76  Ala.  321.    But  see  cial.    *    ♦    *    If  the  case  should  ever 

Ex  p,  Candee,  48  Ala.  386.  occur  in  which  it  is  made  to  appear 

^2prk&.  —  State  v.   Barnes,  25  Fla.  that  the  officer  charged  with  the  ap- 
proval of  an  official  bond  has  been  so 
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AppUoatioB  of  Sido.  —  This  rule  has  been  applied  in  proceedings 
against  administrative  officers,  such  as  a  comptroller,^  or  a  clerk 
of  court.* 

(3)  To  Fix  Amount  of  Bond.  —  Mandamus  lies  to  compel  a 
judge  to  fix  the  amount  of  an  appeal  bond.* 

Ho  Bight  to  Appoftl.  —  But  it  is  well  established  that  a  writ  of  man- 
damus will  not  be  issued  to  compel  an  inferior  tribunal  to  fix  the 
amount  of  such  a  bond  where  there  is  no  right  to  appeal.* 

insensible  to  his  official  responsibilities  of  the  trial  judge  to  order  and  fix  the 
as  to  withhold  approval  from  mere  amount  thereon;  and  he  may  be  corn- 
whim  or  caprice,  or  arbitrarily,  we  pelled  by  mandamus  to  do  so.  State 
will  not  say  a  remedy  by  mandamus  v.  Sachs,  3  Wash.  96. 
may  not  exist  —  that  then  the  refusal  To  Stay  Ezeoution.  —  Upon  applicatioo 
would  not  be  in  legal  effect  a  mere  for  writ  of  mandate  to  compel  the 
refusal  to  exercise  his  power.'*  Exp.  court  to  fix  the  amount  of  a  bond  to 
Thompson,  52  Ala.  loi.  stay  execution,  the  merits  of  the  ruling 

1.  Xandamns  Againit  a  Comptroller.  —  appealed  from  cannot  be  considered. 
In  a  mandamus  proceeding  against  a  Green  v.  Hebbard,  95  Cal.  39. 
comptroller  to  compel  the  approval  of  a  '  Mandamus  Denied.  —  In  State  v.  Flint, 
sheriff's  bond,  it  was  held  that  the  19  Wis.  621,  a  mandamus  to  compel  a 
question  of  the  legalii^y  of  the  bond  county  judge  to  fix  the  amount  of  an 
was  one  within  his  discretion,  and  that  appeal  bond  was  denied,  where  the  ap- 
his determination   with   regard  to  it,  plication  was  made  to    the  Supreme 

?tren  if  wrong,  could  not  be  controlled.     Court,  the  Circuit  Court  having  power 
tate  V,  Barnes,  25  Fla.  298.  to  compel  the  county  judge  to  fix  the 

2.  McDuffie  V.   Cook,   65  Ala,  430;    bond  or  to  fix  it  itself. 

Mobile  Mut.  Ins.  Co.  v.  Cleveland,  76  4.  McClun  r.  Glasgow,  55  Kan.  182; 

Ala.  321;  Swan  v.  Gray,  44  Miss.  393;  State  v.  Farrar,  20  L^.  Ann.  99;  State 

Darnell  v,  Bullock,   7   Heisk.  (Tenn.)  v.  Judge,  41  La.  Ann.   1140;  State  v. 

365.      Contra^  Gulick  v.  New,  14  Ind.  Doane,  35  Neb.   707;  State  v.  Stull,  49 

93.  Neb.   739;    State    v,   Parker,  6  Wash. 

Mandamus  Against  a  Clerk  of  Court.  —  411. 

In  the  matter  of  approving  a  bond,  ten-  Appointment  of  Assignee.  —  An  appeal 

dered  to  him  as  security  for  the  costs  of  will  not  lie,  from  an  order  of  the  Su- 

a  contest  of  the  election  for  a  probate  perior  Court  appointing  an  assignee  in 

judge,  and   deciding  as  to  the   suffi-  place  of  one  appointed  by  the  assignor 

ciency  of  the  sureties,  the  circuit  clerk  in  his  deed  of  assignment  for  the  bcne- 

is   required   to  exercise  quasU\\xd\z\2\  fit  of  creditors,  and  under  such  circum- 

power;  and  the  exercise  of  this  power  stances  the  Superior  Court  cannot  be 

will  not  be  controlled  by  mandamus,  compelled    by    mandamus  to  fix  the 

McDuffie  V,  Cook,  65  Ala.  430.  amount  of  the  supersedeas  bond  on  an 

Attachment  Bond.  —  In  Mobile  Mut.  appeal    from    such    order.      State  v. 

Ins.  Co.   V.  Cleveland,  76  Ala.  321,  a  Parker,  6  Wash.  411. 

mandamus  to  compel  a  clerk  to  ap-  Bond  Oflfered  Top  Late. — An  application 

prove  an  attachment  bond  was  refused,  for  a  mandamus  will  be  denied  when 

on  the  ground  that  the  approval  of  the  its  object  is  to  compel  a  district  judge 

bond  was  a  question  to  be  decided  in  to  fix  the  amount  of  an  appeal  bond  for 

the  discretion  of  the  defendant.  a  suspensive  appeal,   when  no  bond 

S.Green    v,    Hebbard,   95  Cal.   39;  was  offered  within  the  time  allowed  for 

State  V.  Farrar,  20  La.  Ann.  99;  State  a  suspensive  appeal.    State  v.  Judge, 

V,   Sachs,  3  Wash,,  96;    Northwestern  41  La.  Ann.  1140. 

Mut.  L.  Ins.  Co.  V,  Park  Hotel  Co.,  37  Removal  of  Gtiardian  of  Inaane  PcnoiL 

Wis.   125.     But  see  State  «/.   Flint,  19  —  A  writ  of  mandamus  will  not  issue 

Wis.  621.  to  compel  a  probate  judge  to  fix  the 

Office  of  School  Clerk.  —  On  an  appeal  amount  of  or  approve  an  appeal  bond 

from  a  judgment  ousting  the  defendant  for  an  appeal  from  an  order  removing 

from  the  office  of  school  clerk,  he  is  en-  the    guardian   of   an    insane    person, 

titled  to  file  a  bond  staying  proceedings  where  no  notice  of  an  appeal  is  given, 

pending  the  appeal,  and  it  is  the  duty  nor  any  affidavit,  required  by  statute^ 

604  Volume  XIII. 


Vandamns  to  Conrti  MANDAMUS,  and  Jndioial  Offloen. 

Vo  Bight  to  Stay.  —  Nor  will  a  court  be  required  to  fix  the  amount 
of  a  stay  bond  where  there  is  no  right  to  a  stay  of  proceedings.^ 

Suit  DismiiMd  —  Bond  for  Baleaae.  —  So  where  the  plaintiff  dismisses 
the  suit,  the  defendant  cannot  compel  the  fixing  of  the  amount 
of  a  bond  for  the  release  of  property.* 

To  Bednoe  Amount.  —  It  has  been  held  that  mandamus  will  lie  to 
require  a  court  to  reduce  the  amount  of  an  appeal  bond  when  it 
has  erroneously  required  a  bond  in  a  greater  sum  than  that 
authorized  by  law.* 

(4)  To  Substitute  Bond.  —  A  mandamus  will  lie  to  compel  the 
substitution  of  a  new  bond  in  place  of  an  insufficient  one,  if  the 
new  bond  is  in  proper  form.* 

(5)  To  Quash  Bond,  —  A  writ  of  mandamus  has  been  granted 
to  compel  the  quashing  of  an  improper  bond,*  but  such  a  writ  has 
been  refused  where  the  error  complained  of  by  the  relator  was 
one  of  practice.* 

d.  Appraisement  of  Damages  —  Appointment  of  Appraisew. — 

A  writ  of  mandamus  may  issue  to  compel  the  appointment  of 
appraisers  for  the  assessment  of  damages.'^  In  a  few  cases,  how- 
is  filed.  McCIun  V,  Glasgow,  55  Kan.  6.  State  v.  Judge,  45  La.  Ann.  1426; 
182.  Gildersleeve  v,  Adsit,  97  Mich.  606. 

BeloaM  of  Property  nador  Seqneitration.  To  <liiaali  Order  Eztendixig  Liability  of 

—  Where  a    writ    of    mandamus   has  Surety.  —  The  liability  of  a  surety  on  an 

issued  against  a  district  judge  at  the  appeal  bond  from  a  justices'  court  can- 

instance  of  the  defendant  in  the  case,  not  be  extended  by  order  of  the  circuit 

ordering  him  to  show  cause  why  he  judge,  made  for  that  express  purpose, 

should    not    be  compelled   to  fix   the  and  an  alias  execution  having  such  an 

amount  of  the  bond  for  the  release  of  effect  may  be  quashed  by  mandamus, 

property  under  sequestration,  and  the  Gildersleeve  v,  Adsit,  97  Mich.  606. 

judge  shows  for  cause  that  the  suit  has  6.  Potter  v,  Todd,  73  Mo.  loi;  Ex p, 

been  dismissed  at  the  instance  of  the  Small,  25  Ala.  74. 

plaintiff,   the  application  for  a  man-  Motion  of  Conrt  or  of  Party.  —  Man- 

dam  us    will  be  dismissed.      State   v,  damus  is  not  the  proper  proceeding  to 

Farrar,  20  La.  Ann.  99.  correct  the  error  of  the  Probate  Court 

1.  State  V,  Judges,  19  Neb.  149;  State  in  requiring  an  appeal  bond  of  its  own 
V.  Wakeley,  28  Neb.  431.  motion,  when  the  statute  only  author- 

2.  State  V,  Farrar,  20  La.  Ann.  99.         izes  it  to  make  such  requirement  on 
8.  State   V.   Goebel,  i  Ohio  Cir.  Ct.     motion  of  the  adverse  party.      Potter 

Rep.    550.     But    see    contra^   State  v,  v,  Todd,  73  Mo.  loi. 

Judge,   26   La.   Ann.    116,   where    the  7.  Lake  Merced  Water  Co.  v.  Co wles, 

judge  had  discretion  as  to  the  amount  31  Cal.  215;    Illinois  Cent.   R.  Co.  v, 

of  the  bond.  Rucker,  14  111.  353;  Chicago,  etc..   R. 

i.  Perrine  «'.  Cheeseman,  11  N.  J.  L.  Co.   v.  Wilson,   17  111.   123;  People  v. 

195;  Kennedy  j^.  Congle,  14  N.J.  L.  82;  McClay,  2  Neb.  7;  State  v.  Wilson,  31 

Garrabrant  v,   McCloud,   15   N.  J.  L.  Neb.  462.     But  see  State  v.  Sanford,  la 

462;  Watson  V.  Marple,  18  N.  J.  L.  8.  Neb.  425. 

0abftitute    for    Appeal  Bond  Without  Under   Exemption  Law.  —  Mandamus 

Seal. —  If  an   appeal   bond   without  a  is  the    proper    remedy    to    compel   a 

seal  is  accepted  and  sent  up  by  a  jus-  sheriff  to  appoint  appraisers  under  the 

tice,  the  Court  of  Common  Pleas  ought  exemption  law,  upon  a  proper  applica- 

to  permit  the  appellant  to  substitute  a  tion   to  him  by  the  judgment  debtor, 

new  bond,  and  mandamus  will  lie  to  People  v,  McClay,  2  Neb.  7. 

^compel  such  action  if  the  court  refuses.  In   Proceeding   to    Condemn   Land.  — 

Garrabrant  v,  McCloud,   15   N.   J.    L.  If  a  county  judge  refuses  to  appoint 

462.  commissioners  to  appraise  land  in  a 
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ever,  the  writ  has  been  refused  when  applied  for  to  secure  such 
relief.* 

To  Gompal  AiMimeiLt.  —  A  writ  of  mandamus  may  be  issued  to 
compel  the  assessment  of  damages  in  a  case  where  the  relator  is 
entitled  to  such  assessment,*  or,  in  a  proper  case,  to  compel  the 
reassessment  of  damages.* 

e.  Contempt  Proceedings  —  To  saviow.  —  It  has  been  held  in 
a  number  of  states  that  mandamus  does  not  lie  to  review  contempt 
proceedings.* 

proceeding  to  condemn   it,   a   writ  of  to  do  this  mandamus  will  He.     People 

mandate  will  be  Issued  compelling  him  r.  Tripp,  15  Mich.  518. 

to  do  so.     Lake  Merced  Water  Co.  v.  To  Ammi  Dftmages  fat  Stroet  Improvt- 

Cowles,  31  Cal.  215.     See  also  Chicago,  ments.  —  Mandamus  will  not  lie  to  com- 

etc..  R.  Co.  V,  Wilson,  17  111.  123.  pel  a  judge  to  proceed  with  a  cause  to 

1.  Wright  V,  Balcer,  94  Ky.  343;  assess  damages  and  benefits  for  a  pro- 
People  t^.  Judges,  I  Dougl.  (Mich.)  302;  posed  street  improvement,  where  he 
State  V,  Sanford,  12  Neb.  425.  declined  to  do  so  upon  the  ground  that 

To  Ckmdemn  Land  for  Sdhoolhonse.  —  the  return  of  the  officer  upon  the  orig- 
Mandamus  does  not  lie  to  compel  a  inal  order  of  notice  to  interested  par- 
county  judge  to  issue  a  writ  of  ad  quod  ties,  upon  which  order  of  publicatioa 
damnum  for  the  purpose  of  condemning  was  made,  was  insufficient  to  give  juris- 
land  upon  which  to  build  a  school-  diction,  but  did  not  dismiss  the  pro- 
house,  as  his  action  upon  the  ap plica-  ceeding,  or  refuse  to  entertain  a  motioa 
tion  of  the  trustees  of  a  school  district  to  amend  the  return  or  to  issue  an  okas 
for  such  writ  is  judicial  and  not  minis-  notice;  since  his  ruling,  if  erroneous, 
terial.     Wright  v.  Baker,  94  Ky.  343.  can  be  corrected  on  appeal.     State  v. 

ronndatioii       lot      Applioatioii.  —  In  Field,  107  Mo.  445. 

People  V,  Judges,  i  Dougl.  (Mich.)  302,  8.  Rand  v.  Townshend,  26  Vt.  670. 

it  was  held  that  the  refusal  of  the  Cir-  4.  Alabama.  —  Ex    p.    Branch,    lOS 

cult  Court  to  grant  a  motion  for  the  Ala.  232. 

assessment  of  damages  by  a  jury  was  California,  —  People    v.    Turner,    i 

not  a  proper  foundation  for  an  appli-  Cal.  152;    Matter  of  Wilson,   75  Cal. 

cation  to  the  Supreme  Court  for  a  man-  580;  Spencer  v,  Lawler,  79  Cal.  215. 

damus  commanding  the  Circuit  Court  Kentucky,  —  Rohmeiser   v.    Bannoa. 

to  impanel  a  jury  to  assess  the  value  of  (Ky.  1893)  22  S.  W.  Rep.  27. 

the  property.  Louisiana,  —  Ex  p.    Powers,   4  La. 

Bxomptioii  of  Penonal  Property.  —  In  Ann.  105. 

State   V.   Sanford,  12  Neb.  425,  man-  Michigan,  ^-SmiiXi    v,    Hosmer,   84 

damus  to  compel  a  constable  to  call  ap-  Mich.  564;    Love  v.  Vance,  97  Mich, 

pratsers  to  ascertain  the  relator's  ex-  625. 

emption  of  personal  property  in  lieu  of  Missouri,  —  State  v.  Homer,  16  Mo. 

a  homestead  was  denied.     The  court  App.  iqi. 

said:  "  If  because  it  is  exempt  from  AiwrigTunimt  fiir  Greditort  Involvod.— A 

forced  sale  in  payment  of  debts  its  re-  complainant  being  guilty  of  contempt 

lease  be  desired,  it  may  be  had  through  in  filing  a  bill  in  a  Circuit  Court  other 

an  order  of  the  justice  to  that  effect."  than  that  having  jurisdiction  of  pro- 

2.  People  V.  Tripp,  15  Mich.  518;  ceedings  under  an  assignment  for  the 
Forbes  v.  Washtenaw  Circuit  Judge,  23  benefit  of  creditors,  to  enjoin  sale  of 
Mich.  497;  Woodstock  v,  Gallup,  28  the  assigned  property,  the  validity  of 
Vt.  587.  But  compare  StaXG  t/.  Field.  107  that  assignment  will  not  be  tried  on  ap- 
Mo.  445.  plication  for  a  mandamus  to  vacate  an 

Judgment  of  Diieontimianoo  in  Beplov-  order  adjudging  the  complaint  guilty 

in.  --Where     a    plaintiff    in    replevin  of  such  contempt.     The  application  for 

before  a  justice  of  the  peace  has  judg-  mandamus  was,  therefore,  refused  in 

ment     of      discontinuance     rendered  such  a  case.     Smith    v,    Hosmer,  84 

against  him  by  the  justice,  it  is  the  Mich.  564. 

duty  of  the  justice  to  assess  damages  A  Final  Ordir  of  the  Court  Beftatag  ti 
in  favor  of  the  defendant  when  he  Punish  a  person  guilty  of  wilful  die- 
waives  a  return,  and  if  a  justice  refuses  obedience  of  its  orders  cannot  be  f&> 
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Wliiii  the  Ornirt  It  'Without  Jiiriidiotioii  to  make  an  order  punishing 
one  for  contempt,  mandamus  will  lie  to  vacate  such  order.  ^ 

To  Hour  Prooeedingi.  —  It  has  been  held  that  mandamus  will  lie  to 
compel  a  court  to  hear  and  determine  a  contempt  proceeding,* 

except  where  the  refusal  to  hear  was  proper.* 

To  Pnaiih  te  Oontonpt.  —  Mandamus  does  not  lie  to  compel  a  court 
to  punish  a  person  for  contempt.* 

viewed  under  a  writ  of  mandamus,  open  to  review,  and  as  mandamus  Is 
State  V.  Horner,  i6  Mo.  App.  191.  the  only  adequate  remedy,  it  may  prop- 
To  Xzoopt  to  Admission  of  Testimony.  —  erly  be  em  ployed . ' ' 
A  mandamus  will  not  be  granted  to  8.  Matter  of  Wilson,  75  Cal.  580; 
compel  a  judge,  on  the  trial  of  a  rule  Spencer  v.  Lawler,  79  Cal.  215. 
to  show  cause  why  a  party  should  not  ApplioatioB  Heard  and  Bedded.  —  To  a 
be  punished  for  contempt,  to  allow  the  petition  for  a  mandamus  to  compel  the 
defendant  to  except  to  the  admission  of  entertaining  of  an  application  for  the 
testimony  and  to  his  refusal  to  permit  discharge  of  a  person  confined  for  con- 
the  evidence  to  be  reduced  to  writing,  tempt  in  refusing  to  pay  alimony,  an 
Bx p.  Powers,  4  La.  Ann.  Z05.  answer  that  the  respondent  did  enter- 
Order  fat  Attaohment.  —  An  order  of  tain  the  application,  and  refused  dis- 
the  trial  court  directing  the  issuance  charge  because  in  his  judgment  the 
of  an  attachment  against  a  witness  for  petitioner  was  not  entitled  thereto,  is 
supposed  disobedience  of  a  lawful  pro-  sufficient.  Matter  of  Wilson,  75  Cal. 
cess  is  not  reviewable  by  mandamus  to  580. 

compel  the  vacation  of  the  attachment.  Hearing  at  Proper  Time.  —  Where  the 

Mxp,  Branch,  105  Ala.  232.  defendant  in  a  divorce  suit  is  guilty  of 

Ontiorari,  Hot  Xandamus.  —  Manda-  contempt  by  refusal  to   pa^    alimony 

mas  will  not  lie  to  vacate  an  order  of  after  an  examination  into  his  ability  to 

a  circuit  judge  adjudging  a  party  in  pay,  the  judge  cannot  be  re(}uired  to 

suit  guilty  of  contempt  in  refusing  to  examine  into  the  matter  again  before 

pay  the  costs  awarded  against  him  on  the  lapse  of  ten  days,  and  mandamus 

a    continuance,    certiorari    being    the  will  not  issue  to  compel  the  hearing  of 

g roper  remedy.      Love  v,  Vance,   97  an  application  for  that  purpose,  where 

lich.  625.  the  judge    responds    to    the   petition 

1.  Scott  V.  Chambers,  62  Mich.  532;  that  he  would  have  made  another  ex- 
Schwartz  V.  Barry,  90  Mich.  267.  amination  if  the  application  had  been 

Hearing  on  Bight  to  Disdiarge.  —  In  renewed  at  any  time  after  ten  days. 

Caii/omta  mandamus  lies  to  compel  a  Spencer  v,  Lawler,  79  Cal.  215. 

judge  to  hear  and  determine  whether  a  4.  Fremont  v,  Merced   Min.   Co.,   9 

person    imprisoned    for  contempt  for  Cal.   18  [overruling  7  Cal.  131];  Heil- 

nonpayment  of  money  is  entitled  to  a  bron    v,    Superior    Ct.,  72    Cal.    96; 

discharge  under  a  statute  of  that  state  Atchison,  etc.,  R.  Co.  v.  Jennison,  60 

governing  such  cases.     Matter  of  Wil-  Mich.  232;  Ex p.  Chamberlain,  4  Cow. 

son,  75  Cal.  580;  Spencer  v.  Lawler,  79  (N.  Y.)  49;  Exp,  Burtis,  103  U.  S.  238. 

Cal.  215.  Equity   Case   in   Another   State.  —  In 

2.  Temple  v.  Superior  Ct.,  70  Cal.  Atchison,  etc.,  R.  Co.  v,  Jennison,  60 
211;  Montgomery  V.  Palmei,  100  Mich.  Mich.  232,  a  mandamus  to  compel  the 
436.  punishment  of  a  witness  for  contempt 

Prooeedingi  Oommenoed  Before  Predeeee-  in  refusing  to  testify  before  the  respond- 

•or.  —  Mandamus  will  lie  to  review  the  ent  in  an  equity  suit  pending  in  an- 

decision  of  a  circuit  judge  quashing  other  state  was  refused, 

proceedings  for  contempt  commenced  Tor   Disobeying    an    Injunction.  —  In 

before  his  predecessor  in  office,  on  the  Fremont  v.  Merced  Min.  Co.,  9  Cal.  18, 

ground  of  a  want  of  jurisdiction  to  try  it  was  held  that  the  relator  could  not 

the  question  of  fact  involved.     Mont-  have  a  mandamus  to  compel  the  issu- 

gomery    v.    Palmer,    100    Mich.    436,  ance  of  an  attachment  for  contempt  for 

wherein  the  court  said:   "  Where  the  disobeying  an  injunction, 

question  which  the  judge  determines  is  For  Tioiation  of  Iigunotion.  —  Where  a 

whether  there  is  jurisdiction  to  proceed  proceeding  for  an  alleged  contempt  in 

to  try  the  question  of  fact,  his  ruling  is  violating  an  injunction  is  dismissed  by 

607  Volume  XIII. 


Xandunui  to  Couru  MANDAMUS.  and  Judicial  Offieen. 

/.  Habeas  Corpus  —  To  compel  Hearing.  —  A  writ  of  mandamus 
lies  to  compel  a  hearing  on  a  writ  of  habeas  corpus.  *  But  man- 
damus will  not  lie  to  compel  such  hearing  if  the  petition  is 
insufficient.* 

To  Grant  Writ.  —  A  writ  of  mandamus  will  not  lie  to  compel  the 
granting  of  a  writ  of  habeas  corpus  when  it  is  within  the  discre- 
tion of  the  respondent  to  grant  the  writ  or  to  refuse  to  do  so.* 

To  Enforoe  Writ.  —  The  Supreme  Court  will  not  take  jurisdiction 
to  enforce  by  mandamus  obedience  to  a  writ  of  habeas  corpus 
issued  by  a  lower  court,  as  that  court  has  power  to  enforce  the 
writ.* 

To  Vaoate  Diediarge.  —  It  has  been  held  in  several  cases  that  the 
writ  of  mandamus  will  not  issue  to  compel  the  vacating  of  an 
order  of  discharge  granted  on  habeas  corpus.* 

the  Superior  Court,  on  the  ground  that  action  will  be  refused.     Ex  p.  Ray,  45 

the    party    proceeded    against    is   not  Ala.  15. 

guilty,  a  writ  of  mandate  will  not  lie  to  Penon  Committed  to  Jail  for  Want  of 

review  the  order  of  dismissal  and  to  Bond,  —  A  person  who  is  in  a  county 

command  the  court  to  punish  the  party  jail  under  a  mittimus  issued  by  a  justice 

for  the  alleged  contempt.     Heilbron  v,  of  the  peace    before    whom    he    was 

Superior  Ct.,  72  Cal.  96.  brought  on  a  charge  of  vagrancy,  and. 

Possible    Qnalifioation. —  In     Ex     p,  demandinga  trial  by  jury,  was  required 

Chamberlain,  4  Cow.  (N.  Y.)  49,  it  was  to  give  bond  for  appearance  at  the  next 

intimated  that   mandamus  to  compel  term  of  the  Circuit  Court  and  comxnit- 

punishment    for  contempt    might    lie  ted  to  jail  on  failing  to  give  such  bond, 

where  the  civil  rights  of  another  person  is  not  entitled  to  compel  the  issuing  of 

were  implicated   in    the  proceedings,  a  writ  of  habeas  corpus.    Ex  p.  Dunk- 

though  there  was  no  discussion  of  the  lin,  72  Ala.  242. 

question.  4.  People  v.  Edwards,  66  III.  59. 

1.  Ex  p,  Mahone,  30  Ala.  49;  Exp,  6.  Ex p.  State,  76  Ala.  483;  Fruitport 
Champion,  52  Ala.  311 ;  Exp.  Shaudies,  Tp.  v,  Dickerman,  90  Mich.  20;  Ellis  v. 
66  Ala.  134;  Ex  p.  Charleston,  107  Ala.  DaboU,  90  Mich.  272;  Virginia  v.  Paul, 
688;  Wright  v.  Johnson,  5  Ark.  687.  148   U.   S.    107.     But   see  Virginia  v. 

Vpon  a  Petition  by  a  Guardian  to  a  cir-  Rives,  100  U.  S.  313. 

cuit  judge,  verified  by  affidavit,  show.  Imprisonment  under  Toid  Sentenee.— 

ing  that  his  ward  is  illegally  restrained  Where  a  circuit  judge  has  jurisdiction, 

of  her  liberty  within  the  judge's  circuit,  his  order  in  habeas  corpus  proceedings 

he  should  award   a  habeas  corpus  to  discharging  a  prisoner  from  confine^ 

bring  the  ward  before  him  and  hear  and  ment  in  the  state  prison  under  a  void 

determine  the  writ,  and  upon  his  re-  sentence  cannot  be  reviewed  by  man- 

fusal  to  do  so  mandamus  lies.    Wright  damns.     Ellis  v,  DaboU,  90  Mich.  27a. 

e^.  Johnson,  5  Ark.  687.  Conflict  Between  Pederal  and  State  Law. 

2.  Ex  p.  Smith,  69  Ala.  528.  —  Mandamus  does  not  lie  to  review  an 
8.  Ex  p.  Graves,  6i  Ala.  385;  Ex  p,  order  on  writ  of    habeas    corpus  dis- 

Shaudies,  66  Ala.  134;  Ex  p.  Dunklin,  charging  a  prisoner  from  commitment 

72  Ala.  241;   iS'x /.  Jones,  94  Ala.  33;  under  authority    of  a    state,    on   the 

People  V,  Russell,  46  Barb.  (N.  Y.)  27,  i  ground  of  his  being  in  custody  for  an 

Abb.  Pr.  N.  S.  (N.  Y.)  230.     See  also  act  done  in  pursuance  of  a  law  of  the 

Exp,  Taylor,  14  How.  (U.  S.)  3.  United  States.     Virginia  v.  Paul,  148 

To  Admit  to  Bail.  —  A  probate  judge  U.  S.  107. 

has  no  jurisdiction  to  issue  a  writ  of  Habeas  CorpoB  Properly  Granted.  — A 

habeas  corpus  on  the  petition  of  a  party  writ  of  mandamus  will  not  be  f^ranted 

who  is  confined  in  the  county  jail  after  to    vacate    an  order  made  in  habeas 

an    indictment    for   murder  is   found  corpus    proceedings   where    from  the 

against  him,  for  the  purpose  of  admit-  whole  record  it  is  apparent  that  such 

ting  such  party  to  bail,  and  an  applica-  defects  exist  in  the  proceedings  under 

lion  for  mandamus  to    compel    such  which   the    defendants   were  held  in 
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g.  Injunction  —  (i)  To  Compel  Granting,  —  According  to 
some  authorities  mandamus  will  not  lie  to  compel  the  granting 
of  an  injunction,  but  the  cases  are  not  in  accord.' 

custody  as  would  upon  a  new  writ  To  Restrain  Collection  of  Tax,  —  Man- 
justify  their  discharge.  Fruitport  Tp.  damus  may  issue  to  compel  a  judge  to 
V,  Dickerman,  90  Mich.  20.  grant  an  injunction  restraining  a  tax 

To  Beturn  Pritoner  to  State  Authorities,  collector  from  collecting  a  tax   until 

—  A  mandamus  has  issued  from  the  its  constitutionality  can  be  judicially 

Supreme  Court  of  the  United  States  to  determined.     State   v.  Young,  38   La. 

compel  the  return  of  persons  indicted  Ann.  923. 

to  the  custody  of  state  authorities  from  Clear    Right    Necessary,  —  Even     in 

whom  they  were  taken  on  habeas  cor-  Louisiana  the  writ  is  refused  unless  a 

pus.     Virginia  v.  Rives,  100  U.  S.  313.  clear  case  is  made  out,  the  tendency 

On  Second  Applioation.  —  Notwith-  being  apparently  to  discourage  the  use 
standing  a  judgment  refusing  a  dis-  of  mandamus  in  such  cases.  State  v. 
charge  upon  an  application  for  bail  Judge,  28  La.  Ann.  905;  State  v.  Par- 
does  not  preclude  a  party  from  again  ish  Judge,  31  La.  Ann.  794;  State 
applying,  it  is  within  the  discretion  of  v.  Judge,  32  La.  Ann.  549;  State  v, 
the  court  whether  it  will  make  a  new  Judge,  37  La.  Ann.  842;  State  v. 
examination  upon  the  second  applica-  Rightor,  38  La.  Ann.  916;  State 
lion.     Ex p,  Campbell,  20  Ala.  89.  v.  Rightor,  40  La.  Ann.  852;    State  v. 

1.  Parks  V.  Marquette  Circuit  Judge,  Judge,  41  La.  Ann.  951;  State  v.  Clav- 

38  Mich.  244;  State  v.  Wilson,  49  Mo.  cry,  43  La.  Ann.  1133. 

146;  Whiteman's  Petition,  141   Pa.  St.  What  Allegations  Necessary,  —  In  an 

597;  State  v.  Li  ch  ten  berg,  4  Wash.  407.  application  for  a  mandamus  to  compel 

InTaoation.  —  Mandamus  wrll  not  lie  an  inferior  judge  to  grant  a  prelimi- 

from  the  Supreme  Court  to  copipel  the  nary  injunction  which  he  has  refused, 

judge  of  an  inferior  court  to  issue  an  the  mere  allegation  of  error  in  the  rul- 

injunction,  even  in  vacation,  where  in  ing,  unaccompanied  by  any  charge  of 

his  opinion  the  appeal  shows  no  equity,  arbitrary  or  oppressive  conduct,  denial 

State  r.  Wilson,  49  Mo.  146.  of  justice,  refusal  to  perform  any  duty. 

To  Keep  Beetraining  Order  in  Foroe.  —  or  by  any  showing  of  absence  or  in- 

In   State  v.  Lichtenberg,  4  Wash.  407,  adequacy  of  other  means  of  relief,  will 

a    mandamus    to    keep    a   restraining  not  support  the  remedy  sought.     State 

order  in  force  was  refused,  where  such  v.  Judge,  37  La.  Ann.  842. 

order    had     been     dismissed    by     the  Interfering  with  Another  Injunction. 

respondent.  —  Mandamus  will  not  lie  to  compel  the 

An  Order  to  Stay  Waste,  made  in  an  granting  of  an  injunction  where  the 

action   of  ejectment,  is  discretionary,  averments  of  the  petition  show  that  if 

and  the  granting  of  such  an  order  will  allowed  it  would  or  might  clash  with 

not  be  compelled  by  mandamus.     Peo-  another  injunction  issued   by  another 

pie    v.    Marquette    Circuit    Judge,    38  court,  apparently  first  seized  of  juris- 

Mich.  244.  diction  over  the  same  matter  in  litiga- 

Arkantee.  —  Under  an   early  statute  tion  between  the  same  parties.     State 

the  issuing  of  an  injunction  might  be  v.  Judge,  37  La.  Ann.  400. 

compelled  by  mandamus.     Exp.Con^  THscretion     of    Court.  —  Where     the 

way,  4  Ark.  302;  Ex  p.  Pile,  9  Ark.  336;  respondent  has  a  right  in  his  discretion 

Ex  p.  Martin,  13  Ark.  198.     The  stat-  to   refuse   an    injunction,    mandamus 

ute  has  since  been  repealed,  and  man-  will  not  lie  to  compel  him  to  issue  it, 

damus   will   not  issue  in  such  cases,  even  in  Louisiana.     State  v.  Rightor, 

Ex  p.  Hays,  26  Ark.  510;  Ex  p.  Bates-  38  La.  Ann.  916;    State  v.  Rightor,  40 

ville,  etc.,  R.  Co.,  39  Ark.  82;  McMil-  La.  Ann.  852;    State  v.  Judge,  41   La. 

len  V,  Smith,  26  Ark.  613.  Ann.  951. 

In  Lonieiana  the  writ  will  lie  to  com-  To  Oust  Defendant  from  Possession. 

pel    the    granting    of    an    injunction.  —  In  the  exercise  of  its  supervisory 

State  V.  Judge,  32  La.  Ann.  549;  State  jurisdiction  over  inferior  tribunals,  the 

V.    Lazarus,  36   La.   Ann.    578;    State  Supreme  Court  will  not  issue  a  man- 

V,  Young,  38  La.  Ann.  923;    State  v.  damus    to    compel    a    District    Court 

Judge,    40    La.    Ann.    206;    State    v.  judge  to  grant  a  preliminary  injunction 

Rightor,    40     La.     Ann.     852;     State  which  he  has  declined  in  a  suit  for  a 

V,  King,  49  I^.  Ann.  881.  money  judgment,  when  the  case  does 
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To  a  Clerk.  —  Mandamus  may  issue  to  a  clerk  of  court  to  compel 
him  to  perform  ministerial  duties  in  connection  with  the  issuing 
of  an  injunction  properly  ordered.* 

(2)  To  Dissolve  Injurution,  —  In  Alabama  and  Michigan  it  has 
been  held  that  a  writ  of  mandamus  may  be  issued  to  compel  an 
inferior  court  or  judge  to  dissolve  an  injunction  already  issued.* 
This  has  been  held  where  the  injunction  was  illegal,'  or  granted 
on  an  insufficient  bill,*  and  where  only  questions  of  law  were 
involved.* 

The  TTie  of  the  Writ  Beetrioted.  —  Even  in  Alabama  and  Michigan 
the  use  of  mandamus  to  vacate  injunctions  is  restricted,  and 
where  it  appears  that  a  case  was  within  the  discretion  and  power 
of  the  inferior  tribunal  the  writ  of  mandamus  will  not  be  issued.^ 

not  fall  within  those  mentioned  in  the  456,  mandamus  was  granted  to  require 

Code  of  Practice,  in  which  the  judge  is  the  respondent  to  vacate  an  order  ap- 

allowed  no  discretion  to  refuse,   and  pointing  a  receiver  and  to  dissolve  an 

when  the  object  of  the  provisional  in-  injunction. 

junction  is  not  to  maintain  the  plain-  To  Elect  Between  Two  Aetione.  — In 

tiff    in    possession,    but    to    oust    the  Ex  /.  Alabama   Gold   L.    Ins.  Co.,  59 

defendant  and  restore  or  put  the  plain-  Ala.  192,  a  mandamus  was  issued  com- 

tiif  in  possession  before  judgment  on  manding  the   chancellor   to  set  aside 

the   merits.      State   v.   Judge,   41   La.  and  vacate   an   order   restraining  the 

Ann.  951.  petitioner  from  proceeding  in  a  case  in 

1.  To  Clerk  of  Another  Cironlt. —  When  a  Circuit  Court  requiring  him  to  elect 

the  judge  of  one  circuit  has  awarded  between  that  action  and  a  suit  in  chan- 

an  injunction  which  is  to  operate  and  eery,  where  the  suits  did  not  present  a 

must  be  issued  in  another  circuit,  the  proper  case  for  election, 

only  power  which  the  judge  awarding  Gonrt    of    Co-ordinate    JnrisdietioB. — 

the   writ  has   to  compel  the  clerk  to  Mandamus    lies    to   vacate    an    order 

issue  it  is  to  punish  him  for  contempt  made  in  one  court  to  restrain  compe- 

in  refusing  to  do  so  and  to  hold  him  in  tent  proceedings  in  a  court  of  co-oidi- 

custody  until  he  shall  comply  with  the  nate  jurisdiction.     Maclean  v.  Speed, 

order.     To  compel  the  clerk  by  man-  52  Mich.  257. 

damus  under  such  circumstances,  re-  3.  Berions  Injury. — Mandamus  lies  to 

sort  to  the  Supreme  Court  or  to  the  vacate  an  illegal   injunction  where  the 

court  in    which   he  is  clerk  would  be  party  affected  thereby  would  otherwise 

necessary.     Welch  v.  People,  38  111.  20.  have  to  submit  to  serious  injury  at  the 

%.  Alabama,  —  ^jt/.  Alabama  Gold  L.  risk   of   proceedings   for   contempt  in 

Ins.   Co.,    59  Ala.    192;    Ex  /.    Fech-  disregarding  it.     Tawas,  etc..  R.  Co. 

heimer,  103  Ala.  154.     But  see  Ex  p,  v.  Iosco  Circuit  Judge,  44  Mich.  479- 

City  Council,  24  Ala.  98.  4.  Van    Norman   v.   Jackson  Circuit 

Michigan.  —  Port    Huron,    etc.,    R.  Judge,  45  Mich.  204. 

Co.  V.  St.  Clair  Circuit  Judge,  31  Mich.  6.  Ionia,  etc.,  Farmers*  Mut.  F.  Ins. 

456;    Van  Norman  v.  Jackson  Circuit  Co.  v.  Davis,  100  Mich.  606. 

Judge,  45  Mich.  204;  Maclean  z'.  Speed,  6.  Alabama, — Ex    p,     Fechheimcr, 

52  Mich.  257;    Detroit,  etc.,   R.  Co.  v.  103  Ala.  154. 

Newton,  61   Mich.  33;    Detroit  v.  Hos-  Michigan,  —  Detroit,    etc.,  R.  Co.  v. 

mer,  79  Mich.  384;    Ayres  v,  Gartner,  Newton,  61  Mich.  33;    Detroit  v.  Hos- 

90  Mich.  380;  Detroit,  etc.,  Plank-Road  mer,    79     Mich.     384;     Detroit,    etc., 

Co.  z/.  Frazer,  98  Mich.  141;  Buettner  Plank-Road   Co.  v.    Frazer,  98  Mich. 

V.  Frazer,   100  Mich.  180;    Ionia,  etc.,  141;  Mills  v,  Wayne  Circuit  Judge,  77 

Farmers'   Mut.   F.   Ins.  Co.  v,   Davis,  Mich.    210;     Chiera    v,     Brevoort,   97 

100  Mich.  606.  Mich.  638. 

To  Vacate  an  Ixgnnotlon  and  Order  for  Prompt      Aetion      Neeeeiary.  —  Man- 

Beeeiver.  —  In  Port  Huron,  etc.,  R.  Co.  damus   to  compel  the  vacating  of  an 

V,  St.  Clair  Circuit  Judge,   31   Mich,  injunction  can  issue  only  upon  some 

610  Volume  XIII. 


Xa^dAmns  to  Coorta  MANDAMUS.  and  Judidal  Oi&oer», 

• 
And  if  an  appeal  lies,  mandamus  will  not  be  issued,* 

The  Contrary  Bule  Preyaili  in  some  jurisdictions,  and  it  is  held  that 
mandamus  will  not  issue  to  compel  the  vacation  of  an  injunction.* 

(3)  To  Reinstate  Injunction,  —  A  writ  of  mandamus  has  been 
issued  to  compel  the  reinstatement  of  an  injunction  which  it  was- 
held  had  been  improperiy  dissolved.' 

(4)  To  Enforce  Injunction,  —  A  writ  of  mandamus  has  been 
issued  to  compel  the  judge  of  a  lower  court  to  enforce  obedience 
to  an  injunction  issued  by  a  judge  of  the  Supreme  Court.* 

h.  Insolvency  Proceedings  —  To  DiMhargo  iMoivent.  —  A  writ 

of  mandamus  may  issue  to  compel  a  court  or  judicial  officer  to 
permit  or  take  steps  necessary  to  perfect  the  right  of  a  bankrupt 

exigency   requiring^  prompt  action  to  junction,  or  a  hearing  In  equity,  the 

resent  mischief.     Detroit,  etc.,  R.  Co.  granting  of  a  stay  of  the  operation  of 

V,  Newton,  61  Mich.  33.  the  injunction  during  the  pendency  of 

1.  Ex  /.  Fechheimer,  103  Ala.  154;  the  appeal  by  the  court  which  granted 
Detroit  v,  Hosmer,  79  Mich.  384.  or  continued  it  is  not  a  matter  of  right, 

Intorloontorj  Ordor.  —  Since  the  stat-  but  is  a  matter  of  discretion,  and  such 

ute  authorizing  appeals  from  an  inter-  discretion  of  that  court  cannot  be  con- 

locutory  order  sustaining  or  disnolving  trolled  by  a  writ  of  mandamus  front 

an   injunction   does  not  authorize  or  the  Supreme  Court.    In  re  Haberman- 

make  provision  for  an  appeal  from  an  Mfg.  Co.,  147  U.  S.  525. 

order  made  on  a  motion  to  discharge  To    Bond    an    Iiqnnotion.  —  A    man- 

an  injunction,  no  such  appeal  will  be  damus  will  not  issue  to  compel  an  in*^ 

allowed,  and  there  being  no  other  ade-  ferior  judge    to  bond   an    injunction 

quate  remedy  mandamus  is  proper  to  when  he  has  refused  to  dissolve  it  on 

review  the  chancellor's  action  on  such  bond.      The    remedy    is    by    appeal, 

motion.     Ex  p,  Fechheimer,   103  Ala.  State  v.  Judge,  36  La.  Ann.  394.     And 

154.  see  State  v.  Judge,  23  La.  Ann.  766. 

2.  Louisiana. — State  v.  Judge,  23  8.  Ex  p.  Say  re,  95  Ala.  288;  Ex  p,. 
La.  Ann.   766;    State  v.  Judge,  36  La.  Fechheimer,  103  Ala.  154. 

Ann.   394;    State  v,   Monroe,    39    La.  To  Sdnstate  an  lajunotion.  —  In  Exp, 

Ann.  99;    State  v.  Judge,  42  La.  Ann.  Batesville,  etc.,   R.  Co.,   39   Ark.   93, 

1 104;  Citizens*  Bank  v,  Webre,  44  La.  English,  C.  J.,  said:  ** After  the  recon- 

Ann.  1081.  struction  constitution  of  1868  had  been 

Texas,  —  State    v.   Morris,  86    Tex.  declared  in  force,  and  at  the  December 

226.  term,  1868,  of  this  court,  an  application 

United  States, — Ex  p.  Schwab,   98  was  made  for  a  mandamus  to  compel 

U.  S.  240;  In  re  Haberman  Mfg.  Co.,  the  chancellor  of  the  Pulaski  Chancery 

147  U.  S.  525.  Court  to  reinstate  an  injunction.     The 

Sabieqnent  Faets.  —  The  Supreme  court  looked  into  the  allegations  of  the 
Court  will  not  order  the  execution  of  a  bill,  and  held  that  a  case  was  not  made- 
writ  in  disregard  of  an  injunction,  nor  for  an  injunction,  and  refused  a  man* 
interfere  by  mandamus  with  the  action  damus.  Jones  v.  Little  Rock,  25  Ark. 
of  a  district  judge  granting  an  order  of  301." 

injunction  on  grounds  of  a  date  subse-  Mandamui,    Not    Appeal.  —  Where    a 

quent  to  the  rendition  of  the  judgment  statute   authorizing  appeals   from    an 

enjoined,    and     presenting    questions  interlocutory  order  sustaining  or  dis* 

against  proceedings  under  the  writ  en-  solving  an  injunction  does  not  author* 

joined.     Citizens'    Bank  v,  Webre,  44  ize  or  make   provision   for  an  appeal 

La.  Ann.  108 1.  from  an  order  made  on  motion  to  dis- 

Stay    of    Operation    of    Iiqnnotion. —  charge  an  injunction,  no  such  appeal 

Under  Act  Cong.  March  3,  i8qi,  c.  517,  will   be  allowed;  and  there  being  n^ 

§  7  (26  Stat,  at  L.  826,  828;,  which  pro-  other  adequate  remedy  mandamus  wili 

Tides  for  an  appeal  to  the  Circuit  Court  lie  to  review  such  order.     Exp,  Fed*'- 

of  Appeals  from  an  interlocutory  order  heimer,  103  Ala.  154. 

or  decree  granting  or  continuing  an  in-  4.  Wilder  v,  Kelley,  88  Va.  274* 
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• 
to  his  discharge.*     But  the  writ  has  been  refused  when  to  issue 
it  would  be  to  revise  the  action  of  the  inferior  court.* 

AdmittiBg  Aitigiioo  to  OfBee.  —  Mandamus  to  compel  a  court  to  admit 
the  relator  to  be  the  assignee  of  an  insolvent's  estate  has  been 
refused  where  the  relator  did  not  show  that  he  was  qualified.* 

Hearing  of  Compotitioii.  —  Mandamus  will  not  issue  to  compel  an 
insolvency  court  to  grant  a  hearing  on  a  composition  offered  by 
the  insolvent.^ 

i.  Probate  Proceedings  —  Admitting  wiu  to  Probate.  —  Writs  of 
mandamus  have  been  issued  in  several  cases  to  compel  the  admis- 
sion of  wills  to  probate,  or  the  taking  of  steps  which  would  lead 
to  that  result.* 

Bnt  the  Writ  Has  Been  Befiued  where  the  court  had  heard  testimonv 
as  to  the  residence  of  the  testator  and  determined  that  it  had  no 
jurisdiction;*  and  it  would  seem  that  it  will  not  issue  to  compel 
a  probate  court  to  take  action  in  a  matter  concerning  the  probate 
of  a  will  pending  an  appeal  in  such  a  case.^ 

To  Yaoate  Probate.  —  Mandamus  will  not  lie  to  compel  the  vacation 
of  an  order  admitting  a  will  to  probate,  where  the  court  has  no 
power  to  vacate  such  order.® 

1.  Anonymous,  ii  N.J.  L.  93;  Exp.  hear  an  appeal  by  executors  from  an 
Scott,  19  Ohio  St.  581;  Harris  v,  order  of  the  Probate  Court  disallowing 
Emmerson,  2  Leigh  (Va.)  763.  But  see  a  will.  Cheever  v.  Washtenaw  Circuit 
State  V.  Common  PI.,  38  N.  J.  L.  182.  Judge,  45  Mich.  6. 

To  Take  Before  Cosixniuioner.  —  Man-  Litigation  Conteeting  Validity.  —  In 
damus  is  the  proper  remedy  when  an  Rex  v.  Bettesworth,  7  Mod.  219,  it  was 
officer  in  charge  of  a  person  imprisoned  held  that  mandamus  to  compel  the 
for  nonpayment  of  a  fine  refuses  a  re-  probate  of  a  will  would  not  be  super- 
quest  to  take  the  prisoner  before  the  seded  where  the  writ  was  issued  before 
commissioner  of  insolvency  for  dis-  litigation  contesting  the  validity  of  the 
charge.     Ex  p.  Scott,  19  Ohio  St.  581.  will  was  begun. 

Certiorari,   Not  Mandamiu.  —  Manda-  6.  Preston    v.    Fidelity   Trust,  etc., 

mus  to  require  the  Court  of  Common  Co.   94  Ky.  295. 

Pleas  to  discharge  an  insolvent  debtor  7.  People  v.  Knickerbocker,  114  111. 

because  a  dissatisfied  creditor  fails  to  539;  Com.  v.  Thomas,  163  Pa.  St.  446. 

pay   the  weekly  sum  for  his  support,  Seftisal  to  Probate  Loet  WiU.  —  A  court 

will  not  be  allowed.     The  proper  rem-  may,  in  its  discretion,  pending  an  ap* 

edy  to  review  an  order  refusing  the  peal  from  its  order  refusing  the  probate 

discharge  is  a  writ  of  certiorari.     State  of  a  paper  purporting  to  be  a  lost  will, 

V.  Common  PI.,  38  N.  J.  L.  182.  stay  and   postpone  the   hearing  of  an 

2.  Matter  of  Blanchard,  15  N.  J.  L.  application  to  probate  another  paper  as 
478.  the  will  of  the  same  person,  and  such 

3.  O'Neill  V.  Reynolds,  116  Cal.  264.  discretion  will   not  be  interfered  with 

4.  Hill  V.  McKim,  168  Mass.  100.  by    mandamus.     People    v,    Knicker- 
6.  State  V.  Judge,   17  La.  Ann.   189;     bocker,  114  111.  539. 

Pheever  v.  Washtenaw  Circuit  Judge,  Admitting  Another  Will  to  Probate.— 

45  Mich.  6;    Com.  v.  Bunn,  71   ra.  St.  Where  an  appeal  has  been  taken  from 

405;  Rex  v.  Bettesworth,  7  Mod.  219.  an  order  of  the  register  of  wills  vacat- 

To     Appoint    Begiflfter's     Court.  —  In  ing  and  annulling  the  probate  of  a  will 

Com.  V.  Bunn,  71   Pa.  St.  405.  it  was  and  admitting  to  probate  another  paper 

held  that  mandamus  would  lie  to  com-  as  the  real  will,  mandamus  will  not  lie 

pel   the    appointment    of  a  register's  to  compel  the  register  to  certify  to  the 

court  to  take  testimony  as  to  the  valid-  Orphans*   Court  questions   which  are 

ity  of  the  signature  to  a  will.  necessarily    involved    in    the    appeal. 

To  Hear  Appeal  by  Eseonton.  —  Man-  Com.  v,  Thomas,  163  Pa.  St.  446. 

damus  lies  to  compel  a  circuit  judge  to  8.  Corby  v.  Durfee,  96  Mich.  11. 
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To  Orant  Adminiatratioii.  —  In  some  states  it  is  held  that  mandamus 
is  a  proper  remedy  to  compel  the  granting  of  letters  of  administra- 
tion ;  *  but  in  other  states  it  is  held  that  mandamus  does  not  lie 
in  such  cases.* 

To  Xako  Allowance  to  Widow.  —  A  writ  of  mandamus  has  issued  to 
compel  a  probate  judge  to  make  an  allowance  to  a  widow  out 
of  the  estate  of  her  deceased  husband.' 

Anignment  of  Dower.  —  Mandamus  does  not  lie  to  review  the  action 
of  a  probate  court  in  refusing  to  appoint  commissioners  to  set  off 
dower,  where  the  relator  has  a  remedy  by  appeal.* 

Claims  Against  Decedent.  —  A  writ  of  mandamus  may  issue  to  com- 
pel the  taking  of  steps  which  will  enable  persons  having  claims 
against  the  estates  of  deceased  persons  to  present  those  claims ;  * 
but  the  writ  will  not  issue  to  compel  the  allowance  of  a  particular 
claim.* 

To  Extend  Time  for  Presenting  Claims.  —  And  it  has  been  held  that  the 
writ  will  not  lie  against  a  judge  of  a  probate  court  to  compel  him 
to  extend  the  time  allowed  to  creditors  to  present  their  claims.^ 

Final  Settlement.  —  A  writ  of  mandamus,  according  to  some  cases, 
may  issue  to  compel  a  probate  court  to  proceed  to  final  settlement 

1.  Brennan  v,  Harris,  20  Ala.  185;  lie  to  compel  the  hearing  of  a  claim 
Williams  v,  Saunders,  5  Coldw.  (Tenn.)  against  the  estate  of  a  decedent.  Hart 
60;  PatuUo's  Estate,  Tuck.  (N.  Y.)  t/.  Shiawassee  Circuit  Judge,  56  Mich. 
99.  592. 

To  Chrant  Administration  to  Sheriif. —  6.  Ex  p,    Cheatham,    6    Ark.    437; 

The  refusal  of  a  court  to  grant  letters  Hart  v.  Shiawassee  Circuit  Judge,  56 

of  administration  to  a  sheriff  on  the  Mich.    592;     John    Hancock  Mut.    L. 

application   of  a  person  representing  Ins.  Co.  v.  Durfee,  97  Mich.  613. 

himself  to  be  a  creditor  is  not  an  inter-  Appeal,  Not   Mandamus.  —  To  Compel 

locutory  or  final  order  from  which  an  a  Ftobate  Jnd^  tO  Allow  a  Contingent 

appeal  lies,  and  the  remedy  is  by  man-  Claim  against  the  estate  of  a  deceased 

damus.     Brennan   v,   Harris,  20  Ala.  person,    mandamus  will   not    lie,   the 

185.  proper  remedy  being  by  appeal  from 

2.  Barksdale  v.  Cobb,  16  Ga.  13;  the  order  of  disallowance.  John  Han- 
Campau  v.  Probate  Judge,  36  Mich,  cock  Mut.  L.  Ins.  Co.  v,  Durfee,  97 
500;    State  ».  Collier,  62  Mo.  App.  38;  Mich.  613. 

State  r..  Mitchell,  3  Brev.  (S.  Car.)  520.  To  Claisify  Claim.  —  Where  one  hold- 

The  Befusal  by  the  Ordinary  to  Orant  ing  a  claim  against  an  estate  presents 

Letters  of  AdminiBtration  Pendente  Lite  is  it  to  the  administrator,  obtains  his  ap- 

a  judicial  act,  and  to  reverse  it,  appeal,  proval  and  allowance,  files  it  in   the 

and  not  mandamus,  is  the  proper  rem-  office    of    the    clerk   of   probate,   and 

edy.     Barksdale  v,  Cobb,  16  Ga.  13.  the  judge  refuses  to  class  or  allow  it, 

To  the  same  effect  see  State  z/.  Mitch-  the  remedy   is  by  appeal  and   not  by 

ell,  3  Brev.  (S.  Car.)  520;    Steward  v,  mandamus.     Ex  p.  Cheatham,  6  Ark. 

Eddy,  7  Mod.  143.  437. 

8.  Pulling  V,  Durfee,  85  Mich.  34.  CommiMion     to    Hear     Claim.  —  The 

4.  The  Sefnsal  of  a  Probate  Court  to  merits  of  a  claim  against  an  estate  are 
Appoint  Commissioners  to  set  off  dower  not  open  upon  application  to  the  Pro> 
should  be  reviewed  by  appeal  from  the  bate  Court  for  the  revivor  of  a  commis- 
order  of  denial,  not  by  mandamus,  sion  to  hear  it.  Nor  are  they  open 
Pulling  V.  Durfee.  97  Mich.  605.  upon  application  for  a  mandamus  to 

5.  Hensley  v,  Superior  Ct.,  iii  Cal.  compel  such  revivor.  Hart  v,  Shia- 
541;  Hart  V.  Shiawassee  Circuit  Judge,  wassee  Circuit  Judge,  56  Mich.  592. 

56  Mich.  592.  7.  People  v.  Probate  Judge,  16  Mich. 

Hearing  on  a  Claim.  —  Mandamus  will    204. 
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Applioation  of  Bulo.  —  This  rule  has  been  applied  in  proceedings 
against  administrative  officers,  such  as  a  comptroller,*  or  a  clerk 
of  court.* 

(3)  To  Fix  Amount  of  Bond,  —  Mandamus  lies  to  compel  a 
judge  to  fix  the  amount  of  an  appeal  bond.' 

No  Bight  to  Appoftl.  —  But  it  is  well  established  that  a  writ  of  man- 
damus will  not  be  issued  to  compel  an  inferior  tribunal  to  fix  the 
amount  of  such  a  bond  where  there  is  no  right  to  appeal.^ 

insensible  to  liis  official  responsibilities  of  the  trial  judge  to  order  and  fix  the 

as   to   withhold  approval    from    mere  amount  thereon;  and  he  may  be  com- 

whim    or  caprice,   or  arbitrarily,    we  pelled  by  mandamus  to  do  so.     State 

will   not  say  a  remedy  by  mandamus  v,  Sachs,  3  Wash.  96. 
may  not  exist  —  that  then  the  refusal        To  Stay  Ezecutioii.  —  Upon  application 

would  not  be  in  legal  effect  a   mere  for  writ  of  mandate    to    compel    the 

refusal  to  exercise  his  power. "     Exp,  court  to  fix  the  amount  of  a  bond  to 

Thompson,  52  Ala.  loi.  stay  execution,  the  merits  of  the  ruling 

1.  Xaadanms  Against  a  Comptroller.  —  appealed  from  cannot  be  considered. 
In  a  mandamus  proceeding  against  a  Green  v.  Hebbard,  95  Cal.  39. 
comptroller  to  compel  the  approval  of  a  '  MandarnvB  Denied.  —  In  State  v,  Flint, 
sheriff's  bond,  it  was  held  that  the  19  Wis.  621,  a  mandamus  to  compel  a 
question  of  the  lega^iiFy  of  the  bond  county  judge  to  fix  the  amount  of  an 
was  one  within  his  discretion,  and  that  appeal  bond  was  denied,  where  the  ap- 
his determination   with   regard  to  it,  plication   was   made  to    the  Supreme 

firen  if  wrong,  could  not  be  controlled.     Court,  the  Circuit  Court  having  power 
tate  t/.  Barnes,  25  Fla.  298.  to  compel  the  county  judge  to  fix  the 

2.  McDuffie  V,   Cook,   65   Ala,   430;    bond  or  to  fix  it  itself. 

Mobile  Mut.  Ins.  Co.  v.  Cleveland,  76  4.  McClun  v,  Glasgow,  55  Kan.  182; 

Ala.  321;  Swan  v.  Gray,  44  Miss.  393;  State  v,  Farrar,  20  La.  Ann.  99;  State 

Darnell  v,   Bullock,   7   Heisk.  (Tenn.)  v.  Judge,  41  La.  Ann.   1140;  State  v. 

365.      Contra^  Gulick  v.  New,  14  Ind.  Doane,  35  Neb.   707;  State  v,  Stull,  49 

93.  Neb.  739;    State    v,   Parker,  6  Wash. 

Mandamuf  Against  a  Clerk  of  Court.  —  411. 

In  the  matter  of  approving  a  bond,  ten-  Appointment  of  Auignee.  —  An  appeal 

dered  to  him  as  security  for  the  costs  of  will  not  lie,  from  an  order  of  the  Su- 

a  contest  of  the  election  for  a  probate  perior  Court  appointing  an  assignee  in 

judge,   and   deciding  as  to  the    suffi-  place  of  one  appointed  by  the  assignor 

ciency  of  the  sureties,  the  circuit  clerk  in  his  deed  of  assignment  for  the  bene- 

is   required   to  exercise  ^»aj^i- judicial  fit  of  creditors,  and  under  such  circum- 

power;  and  the  exercise  of  this  power  stances  the  Superior  Court  cannot  be 

will  not  be  controlled  by  mandamus,  compelled    by    mandamus  to  fix  the 

McDuffie  V,  Cook,  65  Ala.  430.  amount  of  the  supersedeas  bond  on  an 

Attaohment  Bond.  —  In  Mobile  Mut.  appeal    from    such    order.       State   v. 

Ins.  Co.   V,  Cleveland,  76  Ala.  321,  a  Parker,  6  Wash.  411. 

mandamus  to  compel  a  clerk   to  ap-  Bond  Offered  Top  Late. — An  application 

prove  an  attachment  bond  was  refused,  for  a  mandamus  will  be  denied  when 

on  the  ground  that  the  approval  of  the  its  object  is  to  compel  a  district  judge 

bond  was  a  question  to  be  decided  in  to  fix  the  amount  of  an  appeal  bond  for 

the  discretion  of  the  defendant.  a  suspensive  appeal,    when   no  bond 

S.Green    v.    Hebbard,   95   Cal.    39;  was  offered  within  the  time  allowed  for 

State  V.  Farrar,  20  La.   Ann.  99;  State  a  suspensive  appeal.     State  v.  Judge, 

r.   Sachs,  3  Wash.,  96;    Northwestern  41  La.  Ann.  1140. 

Mut.  L.  Ins.  Co.  V,  Park  Hotel  Co.,  37  Bemoval  of  Onardian  of  Insane  PerMHL 

Wis.   125.     But  see  State  v,   Flint,  19  — A  writ  of  mandamus  will  not  issue 

Wis.  621.  to  compel  a  probate  judge  to  fix  the 

Office  of  School  Clerk.  —  On  an  appeal  amount  of  or  approve  an  appeal  bond 

from  a  judgment  ousting  the  defendant  for  an  appeal  from  an  order  removing 

from  the  office  of  school  clerk,  he  is  en-  the    guardian   of   an    insane    person, 

titled  to  file  a  bond  staying  proceedings  where  no  notice  of  an  appeal  is  given, 

pending  the  appeal,  and  it  is  the  duty  nor  any  affidavit,  required  by  statute^ 
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No  Bight  to  Stay.  —  Nor  will  a  court  be  required  to  fix  the  amount 
of  a  stay  bond  where  there  is  no  right  to  a  stay  of  proceedings.* 

Suit  DismisBod  —  Bond  for  Belease.  —  So  where  the  plaintiff  dismisses 
the  suit,  the  defendant  cannot  compel  the  fixing  of  the  amount 
of  a  bond  for  the  release  of  property.* 

To  Bednce  Amount.  —  It  has  been  held  that  mandamus  will  lie  to 
require  a  court  to  reduce  the  amount  of  an  appeal  bond  when  it 
has  erroneously  required  a  bond  in  a  greater  sum  than  that 
authorized  by  law.' 

(4)  To  Substitute  Bond.  —  A  mandamus  will  lie  to  compel  the 
substitution  of  a  new  bond  in  place  of  an  insufficient  one,  if  the 
new  bond  is  in  proper  form.* 

(5)  To  Quash  Bond,  —  A  writ  of  mandamus  has  been  granted 
to  compel  the  quashing  of  an  improper  bond,*  but  such  a  writ  has 
been  refused  where  the  error  complained  of  by  the  relator  was 
one  of  practice.* 

d.  Appraisement  of  Damages  —  Appointmont  of  Appraisort. — 

A  writ  of  mandamus  may  issue  to  compel  the  appointment  of 
appraisers  for  the  assessment  of  damages.''  In  a  few  cases,  how- 
is  filed.  McCIun  V,  Glasgow,  55  Kan.  6.  State  v.  Judge,  45  La.  Ann.  1426; 
182.  Gildersleeve  v,  Adsit,  97  Mich.  606. 

BeleaM  of  Froporty  under  Sequestration.  To  Qnaali  Order  Extending  Liability  of 
—  Where  a    writ    of    mandamus   has  Surety.  —  The  liability  of  a  surety  on  an 
issued  against  a  district  judge  at  the  appeal  bond  from  a  justices'  court  can- 
instance  of  the  defendant  in  the  case,  not  be  extended  by  order  of  the  circuit 
ordering  him  to  show  cause  why  he  judge,  made  for  that  express  purpose, 
should    not    be  compelled   to  fix   the  and  an  alias  execution  having  such  an 
amount  of  the  bond  for  the  release  of  effect  may  be  quashed  by  mandamus, 
property  under  sequestration,  and  the  Gildersleeve  v.  Adsit,  97  Mich.  606. 
judge  shows  for  cause  that  the  suit  has  6.  Potter  v,  Todd,  73  Mo.  loi;  Ex p, 
been  dismissed  at  the  instance  of  the  Small,  25  Ala.  74. 
plaintiff,   the  application  for  a  man-  Motion  of  Court  or  of  Party.  —  Man- 
dam  us    will   be  dismissed.      State   v,  damus  is  not  the  proper  proceeding  to 
Farrar,  20  La.  Ann.  99.  correct  the  error  of  the  Probate  Court 

1.  State  V,  Judges,  19  Neb.  149;  State  in  requiring  an  appeal  bond  of  its  own 

V.  Wakeley,  28  Neb.  431.  motion,  when  the  statute  only  author- 

3.  State  V,  Farrar,  20  La.  Ann.  99.  izes  it  to  make   such  requirement  on 
8.  State   V,   Goebel,  i  Ohio  Cir.  Ct.  motion  of  the  adverse  party.      Potter 

Rep.    550.     But    see    contra^   State   v.  v,  Todd,  73  Mo.  loi. 
Judge,   26   La.   Ann.    116,   where    the        7,  Lake  Merced  Water  Co.  r.  Cowles, 

judge  had  discretion  as  to  the  amount  31  Cal.   215;    Illinois  Cent.   R.  Co.  v, 

of  the  bond.  Rucker,  14  111.  353;  Chicago,  etc..   R. 

4.  Perrine  V.  Cheeseman,  11  N.  J.  L.  Co.  v,  Wilson,  17  111.  123;  People  v, 
195;  Kennedy  z/.  Congle,  14  N.  J.  L.  82;  McClay,  2  Neb.  7;  Slate  v,  Wilson,  31 
Garrabrant  ^.  McCloud,  15  N.  J.  L.  Neb.  462.  But  see  State  v.  Sanford,  13 
462;  Watson  V.  Marple,  18  N.  J.  L.  8.  Neb.  425. 

Subetitute    for    Appeal  Bond  Without  Under   Exemption  Law.  —  Mandamus 

Seal.  —  If  an   appeal   bond   without  a  is   the    proper    remedy    to    compel  a 

seal  is  accepted  and  sent  up  by  a  jus-  sheriff  to  appoint  appraisers  under  the 

tice,  the  Court  of  Common  Pleas  ought  exemption  law,  upon  a  proper  applica- 

to  permit  the  appellant  to  substitute  a  tion   to  him  by  the  judgment  debtor, 

new  bond,  and  mandamus  will  lie  to  People  v.  McClay,  2  Neb.  7. 

xx>mpel  such  action  if  the  court  refuses.  In    Prooeeding   to    Condemn   Land.  — 

Garrabrant  v.  McCloud,   15   N.  J.   L.  If  a  county  judge  refuses  to  appoint 

462.  commissioners  to  appraise  land  in  a 
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ever,  the  writ  has  been  refused  when  applied  for  to  secure  such 
relief.* 

To  Gompel  AfMMment.  —  A  writ  of  mandamus  may  be  issued  to 
compel  the  assessment  of  damages  in  a  case  where  the  relator  is 
entitled  to  such  assessment,*  or,  in  a  proper  case,  to  compel  the 
reassessment  of  damages.' 

e.  Contempt  Proceedings  —  To  se^iew.  —  It  has  been  held  in 
a  number  of  states  that  mandamus  does  not  lie  to  review  contempt 
proceedings.* 

proceeding  to  condemn   it,   a   writ  of  to  do  this  mandamus  will  lie.     People 

mandate  will  be  issued  compelling  him  r.  Tripp,  15  Mich.  518. 

to  do  so.     Lake  Merced  Water  Co.  v.  To  Aimm  Damaget  fsax  Btroet  Impvova- 

Cowles,  31  Cal.  215.     See  also  Chicago,  menti.  —  Mandamus  will  not  lie  to  com- 

etc.,  R.  Co*  V,  Wilson,  17  111.  123.  pel  a  judge  to  proceed  with  a  cause  to 

1.  Wright  V,  Baker,  94  Ky.  343;  assess  damages  and  benefits  for  a  pro- 
People  v.  Judges,  i  Dougl.  (Mich.)  302;  posed  street  improvement,  where  he 
State  V,  Sanford,  X2  Neb.  425.  declined  to  do  so  upon  the  ground  that 

To  Condemn  Land  for  Sohoolhoua.  —  the  return  of  the  officer  upon  the  orig- 
Mandamus  does  not  lie  to  compel  a  inal  order  of  notice  to  interested  par- 
county  judge  to  issue  a  writ  of  ad  quod  ties,  upon  which  order  of  publicatioa 
damnum  for  the  purpose  of  condemning  was  made,  was  insufficient  to  give  juiis- 
land  upon  which  to  build  a  school-  diction,  but  did  not  dismiss  the  pro- 
house,  as  his  action  upon  the  applica-  ceeding,  or  refuse  to  entertain  a  motioa 
tion  of  the  trustees  of  a  school  district  to  amend  the  return  or  to  issue  an  mHas 
for  such  writ  is  judicial  and  not  minis-  notice;  since  his  ruling,  if  erroneoos, 
terial.     Wright  r.  Baker,  94  Ky.  343.  can  be  corrected  on  appeal.     State  v. 

Foundation       for      Applioation.  —  In  Field,  107  Mo.  445. 

People  r.  Judges,  i  Dougl.  (Mich.)  302,  8.  Rand  v,  Townshend,  26  Vt.  670. 

it  was  held  that  the  refusal  of  the  Cir-  4.  Alabama,  —  Ex    p.    Branch,    10$ 

cuit  Court  to  grant  a  motion  for  the  Ala.  232. 

assessment  of  damages  by  a  jury  was  California,  —  People    v.    Tamer,    i 

not  a  proper  foundation  for  an  appli-  Cal.  152;    Matter  of  Wilson,   75  Cal. 

cation  to  the  Supreme  Court  for  a  man-  580;  Spencer  v,  Lawler,  79  Cal.  215. 

damus  commanding  the  Circuit  Court  Kentucky.  —  Rohmeiser   v,    Bannoa. 

to  impanel  a  jury  to  assess  the  value  of  (Ky.  1893)  22  S.  W.  Rep.  27. 

the  property.  Louisiana.  —  Ex  p.    Powers,   4  La. 

Ezomption  of  Pononal  Property.  —  In  Ann.  105. 

State   V.   Sanford,  12  Neb.  425,  man-  Michigan,  —  Smith    v,    Hosmer,    84 

damus  to  compel  a  constable  to  call  ap-  Mich.   564;    Love  v.   Vance,  97  If  ich. 

praisers  to  ascertain  the  relator's  ex-  625. 

emption  of  personal  property  in  lieu  of  Missouri.  —  State  v,  Horner,  16  Mo. 

a  homestead  was  denied.     The  court  App.  igi. 

said:  "  If  because  it  is  exempt  from  Anigiimont  for  Graditon  Involvod.— A 

forced  sale  in  payment  of  debts  its  re-  complainant  being  guilty  of  contempt 

lease  be  desired,  it  may  be  had  through  in  filing  a  bill  in  a  Circuit  Court  other 

an  order  of  the  justice  to  that  effect.*'  than  that  having  jurisdiction  of  pro- 

2.  People  V.  Tripp,  15  Mich.  518;  ceedings  under  an  assignment  for  the 
Forbes  v.  Washtenaw  Circuit  Judge,  23  benefit  of  creditors,  to  enjoin  sale  of 
Mich.  497;  Woodstock  v.  Gallup,  28  the  assigned  property,  the  validity  of 
Vt.  587.  But  compare  Stale  v.  Field,  107  that  assignment  will  not  be  tried  on  ap- 
Mo.  445.  plication  for  a  mandamus  to  vacate  as 

Jndgmont  of  Bisoontinnanoo  in  Boplov-  order  adjudging  the  complaint  guilty 

in.  —  Where     a    plaintifif    in    replevin  of  such  contempt.     The  application  for 

before  a  justice  of  the  peace  has  judg-  mandamus  was,  therefore,  refused  in 

ment     of      discontinuance     rendered  such   a  case.     Smith    v.    Hosmer,  84 

against  him  by  the  justice,  it  is  the  Mich.  564. 

duty  of  the  justice  to  assess  damages  A  Final  Order  of  tho  Oovrt  BaftuJagto 

in    favor  of   the  defendant   when   he  Pnniih  a  person  guilty  of  wilful  dis- 

waives  a  return,  and  if  a  justice  refuses  obedience  of  its  orders  cannot  be  re> 
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WlitB  tba  Court  It  Wlthomt  Jnriidietion  to  make  an  order  punishing 
one  for  contempt,  mandamus  will  lie  to  vacate  such  order.* 

To  Hour  Prooeodingi.  —  It  has  been  held  that  mandamus  will  lie  to 
compel  a  court  to  near  and  determine  a  contempt  proceeding,* 

except  where  the  refusal  to  hear  was  proper.' 

To  Pvniih  for  Oontimpt.  —  Mandamus  does  not  lie  to  compel  a  court 
to  punish  a  person  for  contempt.* 

viewed  under  a  writ  of  mandamus,  open  to  review,  and  as  mandamus  is 
State  V,  Horner,  z6  Mo.  App.  191.  the  only  adequate  remedy,  it  may  prop- 
To  Xxoopt  to  Adminion of  Toitiiiioiiy.  —  erly  be  employed." 
A  mandamus  will  not  be  granted  to  8.  Matter  of  Wilson,  75  Cal.  580; 
compel  a  judge,  on  the  trial  of  a  rule  Spencer  z/.  Lawler,  79  Cal.  215. 
to  show  cause  why  a  party  should  not  Application  Heard  uid  Decided.  —  To  a 
be  punished  for  contempt,  to  allow  the  petition  for  a  mandamus  to  compel  the 
defendant  to  except  to  the  admission  of  entertaining  of  an  application  for  the 
testimony  and  to  his  refusal  to  permit  discharge  of  a  person  confined  for  con- 
the  evidence  to  be  reduced  to  writing,  tempt  m  refusing  to  pay  alimony,  an 
Bxp,  Powers,  4  La.  Ann.  105.  answer  that  the  respondent  did  enter- 
Ordor  fsst  Attachment.  —  An  order  of  tain  the  application,  and  refused  dis- 
the  trial  court  directing  the  issuance  charge  because  in  his  judgment  the 
of  an  attachment  against  a  witness  for  petitioner  was  not  entitled  thereto,  is 
supposed  disobedience  of  a  lawful  pro-  sufficient.  Matter  of  Wilson,  75  Cal. 
cess  is  not  reviewable  by  mandamus  to  580. 

compel  the  vacation  of  the  attachment.  Hearing  at  Proper  Time.  —  Where  the 

Exp,  Branch,  105  Ala.  232.  defendant  in  a  divorce  suit  is  guilty  of 

Oartiorari,  Not  Xandamus.  —  Manda-  contempt  by  refusal  to  pa^    alimony 

mns  will  not  lie  to  vacate  an  order  of  after  an  examination  into  his  ability  to 

a  circuit  judge  adjudging  a  party  in  pay,  the  judge  cannot  be  required  to 

suit  guilty  of  contempt  in  refusing  to  examine  into  the  matter  again  before 

pay  the  costs  awarded  against  him  on  the  lapse  of  ten  days,  and  mandamus 

a   continuance,    certiorari    being    the  will  not  issue  to  compel  the  hearing  of 

£  roper  remedy.      Love  v,  Vance,  97  an  application  for  that  purpose,  where 

iich.  625.  the  judge    responds    to    the   petition 

1.  Scott  V,  Chambers,  62  Mich.  532;  that  he  would  have  made  another  ex- 
Schwartz  V,  Barry,  90  Mich.  267.  amination  if  the  application  had  been 

Heartily  on  Bight  to  Discharge.  —  In  renewed  at  any  time  after  ten  days. 

Califomta  mandamus  lies  to  compel  a  Spencer  v,  Lawler,  79  Cal.  215. 

judge  to  hear  and  determine  whether  a  4.  Fremont  v,  Merced  Min.   Co.,   9 

person    imprisoned    for  contempt  for  Cal.   18  [overruling  7  Cal.  131];  Heil- 

nonpayment  of  money  is  entitled  to  a  bron    v,    Superior    Ct.,  72    CTal.    96; 

discharge  under  a  statute  of  that  state  Atchison,  etc.,  R.  Co.  v.  Jennison,  60 

governing  such  cases.     Matter  of  Wil-  Mich.  232;  Ex p.  Chamberlain,  4  Cow. 

son,  75  Cal.  580;  Spencer  v,  Lawler,  79  (N.  Y.)  49;  Exp,  Burtis,  103  U.  S.  238. 

Cal.  215.  Equity   Case   in   Another   State.  —  In 

2.  Temple  v.  Superior  Ct.,  70  Cal.  Atchison,  etc.,  R.  Co.  v,  Jennison,  60 
211;  Montgomery  V.  Palmer,  100  Mich.  Mich.  232,  a  mandamus  to  compel  the 
436.  punishment  of  a  witness  for  contempt 

Proeeedings  Commenoed  Boftnro  Predooee-  m  refusing  to  testify  before  the  respond- 

■or.  —  Mandamus  will  lie  to  review  the  ent  in  an  equity  suit  pending  in  an- 

decision  of  a  circuit  judge  quashing  other  state  was  refused, 

proceedings  for  contempt  commenced  For   Difoheying    an    IiHunotion.  —  In 

before  his  predecessor  in  office,  on  the  Fremont  v.  Merced  Min.  Co.,  9  Cal.  18, 

ground  of  a  want  of  jurisdiction  to  try  it  was  held  that  the  relator  could  not 

the  question  of  fact  involved.    Mont-  have  a  mandamus  to  compel  the  issu- 

gomery    v.    Palmer,    100   Mich.    436,  ance  of  an  attachment  for  contempt  for 

wherein  the  court  said:   "  Where  the  disobeying  an  injunction, 

question  which  the  judge  determines  is  For  Violation  of  Injunction.  —  Where  a 

whether  there  is  jurisdiction  to  proceed  proceeding  for  an  alleged  contempt  in 

to  try  the  question  of  fact,  his  ruling  is  violating  an  injunction  is  dismissed  by 
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/.  Habeas  Corpus  —  To  compel  Eaari&ff.  —  A  writ  of  mandamus 
lies  to  compel  a  hearing  on  a  writ  of  habeas  corpus.  *  But  man- 
damus will  not  lie  to  compel  such  hearing  if  the  petition  is 
insuflfitcient.* 

To  Grant  Writ.  —  A  writ  of  mandamus  will  not  lie  to  compel  the 
granting  of  a  writ  of  habeas  corpus  when  it  is  within  the  discre- 
tion of  the  respondent  to  grant  the  writ  or  to  refuse  to  do  so.^ 

To  Enforoe  Writ.  —  The  Supreme  Court  will  not  take  jurisdiction 
to  enforce  by  mandamus  obedience  to  a  writ  of  habeas  corpus 
issued  by  a  lower  court,  as  that  court  has  power  to  enforce  the 
writ.* 

To  Taoate  Disoharge.  —  It  has  been  held  in  several  cases  that  the 
writ  of  mandamus  will  not  issue  to  compel  the  vacating  of  an 
order  of  discharge  granted  on  habeas  corpus,* 

the  Superior  Court,  on  the  ground  that  action  will  be  refused.    Exp.  Ray,  45 

the    party    proceeded    against    is   not  Ala.  15. 

guilty,  a  writ  of  mandate  will  not  lie  to  Person  Committed  to  Jail  for  Want  ef 

review  the  order  of  dismissal  and  to  Bond.  —  A  person  who  is  in  a  county 

command  the  court  to  punish  the  party  jail  under  a  mittimus  issued  by  a  justice 

for  the  alleged  contempt.     Heilbron  v.  of   the   peace    before    whom    he    was 

Superior  Ct.,  72  Cal.  96.  brought  on  a  charge  of  vagrancy,  and, 

Poiiible  Qnalifloation. —  In  Ex  p.  demandingatrialby  jury,  was  required 
Chamberlain,  4  Cow.  (N.  Y.)  49,  it  was  to  give  bond  for  appearance  at  the  next 
intimated  that  mandamus  to  compel  term  of  the  Circuit  Court  and  commit- 
punishment  for  contempt  might  lie  ted  to  jail  on  failing  to  give  such  bond, 
where  the  civil  rights  of  another  person  is  not  entitled  to  compel  the  issuing  of 
were  implicated  in  the  proceedings,  a  writ  of  habeas  corpus.  Ex p.  Dunk- 
though  there  was  no  discussion  of  the  lin,  72  Ala.  242. 
question.  4.  People  v.  Edwards.  66  111.  59. 

1.  Ex  p.  Mahone,  30  Ala.  49;  Exp,  5.  Ex p.  State,  76  Ala.  483;  Fruitport 

Champion,  52  Ala.  311;  Exp,  Shaudies,  Tp.  v.  Dickerman,  90  Mich.  20;  Ellis  v. 

66  Ala.  134;  Ex p,  Charleston,  107  Ala.  Daboll,  90  Mich.  272;  Virginia  v.  Paul, 

688;  Wright  I'.  Johnson,  5  Ark.  687.  148   U.   S.    107.     But   see  Virginia  v. 

Upon  a  Petition  by  a  Onardian  to  a  cir-  Rives,  100  U.  S.  313. 
cuit  judge,  verified  by  affidavit,  show-  Impriaonment  under  Void  Sentenee. — 
ing  that  his  ward  is  illegally  restrained  Where  a  circuit  judge  has  jurisdiction, 
of  her  liberty  within  the  judge's  circuit,  his  order  in  habeas  corpus  proceedings 
he  should  award  a  habeas  corpus  to  discharging  a  prisoner  from  confine- 
bring  the  ward  before  him  and  hear  and  ment  in  the  state  prison  under  a  void 
determine  the  writ,  and  upon  his  re-  sentence  cannot  be  reviewed  by  man- 
fusal  to  do  so  mandamus  lies.  Wright  damns.  Ellis  v,  Daboll,  90  Mich.  272. 
V,  Johnson,  5  Ark.  687.  Conflict  Between  Federal  and  State  law. 

3.  Ex  p.  Smith,  69  Ala.  528.  —  Mandamus  does  not  lie  to  review  an 

3.  Ex  p.  Graves,  61  Ala.  385;  Exp,  order  on  writ  of    habeas    corpus  dis- 

Shaudies,  66  Ala.  134;  Exp.  Dunklin,  charging  a  prisoner  from  commitment 

72  Ala.  241;    ^x /.  Jones,  94  Ala.  33;  under  authority    of  a    state,    on    the 

People  V.  Russell,  46  Barb.  (N.  Y.)  27,  i  ground  of  his  being  in  custody  for  an 

Abb.   Pr.   N.   S.  (N.   Y.)  230.     See  also  act  done  in  pursuance  of  a  law  of  the 

Exp,  Taylor,  14  How.  (U.  S.)  3.  United  States.     Virginia  v,   Paul,  148 

To  Admit  to  Bail.  —  A  probate  judge  U.  S.  107. 

has  no  jurisdiction  to  issue  a  writ  of  Habeas  Corpui  Properly  Granted.  — A 

habeas  corpus  on  the  petition  of  a  party  writ  of  mandamus  will  not  be  granted 

who  is  confined  in  the  county  jail  after  to    vacate    an  order   made   in  habeas 

an    indictment    for    murder   is    found  corpus    proceedings   where    from  the 

against  him,  for  the  purpose  of  admit-  whole  record  it  is  apparent  that  such 

ting  such  party  to  bail,  and  an  applica-  defects  exist  in  the  proceedings  under 

tion   for  mandamus   to    compel    such  which   the    defendants   were  held   in 
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g.  Injunction  —  (i)  To  Compel  Granting,  —  According  to 
some  authorities  mandamus  will  not  lie  to  compel  the  granting 
of  an  injunction,  but  the  cases  are  not  in  accord.* 

custody  as  would  upon  a  new  writ  To  Restrain  Collection  of  Tax,  —  Man- 
justify  their  discharge.  Fruitport  Tp.  damus  may  issue  to  compel  a  judge  to 
V.  Dickerman,  90  Mich.  20.  grant  an  injunction  restraining  a  tax 

To  Sotnm  Friioner  to  State  Authoritiet.  collector  from   collecting  a  tax   until 

—  A  mandamus  has  issued  from  the  its  constitutionality  can  be   judicially 

Supreme  Court  of  the  United  States  to  determined.     State   v.   Young,  38   La. 

compel  the  return  of  persons  indicted  Ann.  923. 

to  the  custody  of  state  authorities  from  Clear    Right     Necessary.  —  Even     in 

whom  they  were  taken  on  habeas  cor-  Louisiana  the  writ  is  refused  unless  a 

pus.     Virginia  v.  Rives,  100  U.  S.  313.  clear  case  is  made  out,  the  tendency 

On  SeMiid  Applioatioii.  —  Notwith-  being  apparently  to  discouiage  the  use 
standing  a  judgment  refusing  a  dis-  of  mandamus  in  such  cases.  State  v, 
charge  upon  an  application  for  bail  Judge,  28  La.  Ann.  905;  State  v.  Par- 
does  not  preclude  a  party  from  again  ish  Judge,  31  La.  Ann.  794;  State 
applying,  it  is  within  the  discretion  of  v.  Judge,  32  La.  Ann.  549;  State  v. 
the  court  whether  it  will  make  a  new  Judfge,  37  La.  Ann.  842;  State  v, 
examination  upon  the  second  applica-  Rightor,  38  La.  Ann.  916;  State 
lion.     Ex p,  Campbell,  20  Ala.  89.  v.  Rightor,  40  La.  Ann.  852;    State  v. 

1.  Parks  V,  Marquette  Circuit  Judge,  Judge,  41  La.  Ann.  951;  State  v.  Clav- 

38  Mich.  244;  State  v.  Wilson,  49  Mo.  ery,  43  La.  Ann.  1133. 

146:  Whiteman's  Petition,  141   Pa.  St.  What  Allegations  Necessary.  —  In  an 

597;  State  V,  Li  ch  ten  berg,  4  Wash.  407.  application  for  a  mandamus  to  compel 

InVacatioB.  —  Mandamus  wril  not  lie  an  inferior  judge  to  grant  a  prelimi- 

from  the  Supreme  Court  to  copipel  the  nary  injunction  which  he  has  refused, 

judge  of  an  inferior  court  to  issue  an  the  mere  allegation  of  error  in  the  rul- 

in junction,  even  in  vacation,  where  in  ing,  unaccompanied  by  any  charge  of 

his  opinion  the  appeal  shows  no  equity,  arbitrary  or  oppressive  conduct,  denial 

State  r.  Wilson,  49  Mo.  146.  of  justice,  refusal  to  perform  any  duty, 

To  Keep  Bettraining  Ordisr  in  Force.  —  or  by  any  showing  of   absence  or  in- 

In   State  v,  Lichtenberg,  4  Wash.  407,  adequacy  of  other  means  of  relief,  will 

a    mandamus    to    keep    a  restraining  not  support  the  remedy  sought.     State 

order  in  force  was  refused,  where  such  v.  Judge,  37  La.  Ann.  842. 

order    had     been     dismissed    by     the  Interfering  with  Another  Injunction. 

respondent.  —  Mandamus  will  not  lie  to  compel  the 

An  Order  to  Stay  Waste,  made  in  an  granting  of  an   injunction  where  the 

action   of  ejectment,  is  discretionary,  averments  of  the  petition  show  that  if 

and  the  granting  of  such  an  order  will  allowed  it  would  or  might  clash  with 

not  be  compelled  by  mandamus.     Peo-  another  injunction  issued   by  another 

pie   V,   Marquette    Circuit    Judge,    38  court,  apparently  first  seized  of  juris- 

Mich.  244.  diction  over  the  same  matter  in  litiga- 

ArVantM.  —  Under  an   early  statute  tion  between  the  same  parties.     State 

the  issuing  of  an  injunction  might  be  v.  Judge,  37  La.  Ann.  400. 

compelled  by  mandamus,     ^x/.  Con-  Discretion    of   Court.  —  Where     the 

way,  4  Ark.  302;  Ex  p.  Pile,  9  Ark.  336;  respondent  has  a  right  in  his  discretion 

Ex  p.  Martin,  13  Ark.  198.     The  stat-  to   refuse   an    injunction,    mandamus 

ute  has  since  been  repealed,  and  man-  will  not  lie  to  compel  him  to  issue  it, 

damus   will   not  issue  in  such  cases,  even  in   Louisiana.     State  v.  Rightor, 

Exp.  Hays,  26  Ark.  510;  Ex p.  Bates-  38  La.  Ann.  916;    State  v.  Rightor,  40 

ville,  etc.,  R.  Co.,  39  Ark.  82;  McMil-  La.  Ann.  852;    State  v.  Judge,  41   La. 

len  V.  Smith,  26  Ark.  613.  Ann.  951. 

In  Loniiiana  the  writ  will  lie  to  com-  To  Oust  Defendant  from  Possession. 

pel    the    granting    of    an    injunction.  —  In   the  exercise   of  its  supervisory 

State  V,  Judge,  32  La.  Ann.  549;  State  jurisdiction  over  inferior  tribunals,  the 

V.   Lazarus,   36    La.   Ann.    578;    State  Supreme  Court  will  not  issue  a  man- 

V.  Young,  38  La.  Ann.  923;    State  v,  damus    to    compel    a    District    Court 

Judge,    40    La.    Ann.    206;    State    v,  judge  to  grant  a  preliminary  injunction 

Riffhtor,    40     La.    Ann.     852;     State  which  he  has  declined  in  a  suit  for  a 

V,  King,  49  La.  Ann.  881.  money  judgment,  when  the  case  does 
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Applioation  of  Bule.  —  This  rule  has  been  applied  in  proceedings 
against  administrative  officers,  such  as  a  comptroller/  or  a  clerk 
of  court.* 

(3)  To  Fix  Amount  of  Bond,  —  Mandamus  lies  to  compel  a 
judge  to  fix  the  amount  of  an  appeal  bond.' 

No  Bight  to  Appoftl.  —  But  it  is  well  established  that  a  writ  of  man- 
damus will  not  be  issued  to  compel  an  inferior  tribunal  to  fix  the 
amount  of  such  a  bond  where  there  is  no  right  to  appeal.* 

insensible  to  his  official  responsibilities  of  the  trial  judge  to  order  and  fix  the 

as  to   withhold  approval    from    mere  amount  thereon;  and  he  may  be  com- 

whim    or  caprice,   or  arbitrarily,   we  pelled  by  mandamus  to  do  so.     State 

will   not  say  a  remedy  by  mandamus  v.  Sachs,  3  Wash.  96. 
may  not  exist — that  then  the  refusal        To  Stay  Exeention.  —  Upon  application 

would  not  be  in  legal  effect  a  mere  for  writ  of  mandate   to    compel    the 

refusal  to  exercise  his  power."     Exp,  court  to  fix  the  amount  of  a  bond  to 

Thompson,  52  Ala.  loi.  stay  execution,  the  merits  of  the  ruling 

1.  Xaadanms  Against  a  Comptroller.  —  appealed  from  cannot  be  considerect 
In  a  mandamus  proceeding  against  a  Green  v,  Hebbard,  95  Cal.  39. 
comptroller  to  compel  the  approval  of  a  '  MandamvB  Denied.  —  In  State  v,  Flint, 
sheriff's  bond,  it  was  held  that  the  19  Wis.  621,  a  mandamus  to  compel  a 
question  of  the  lega^ify  of  the  bond  county  judge  to  fix  the  amount  of  an 
was  one  within  his  discretion,  and  that  appeal  bond  was  denied,  where  the  ap- 
his determination  with  regard  to  it,  plication  was  made  to  the  Supreme 
Ojiren  if  wrong,  could  not  be  controlled.  Court,  the  Circuit  Court  having  power 
State  V,  Barnes,  25  Fla.  298.  to  compel  the  county  judge  to  fix  the 

2.  McDuffie  V.   Cook,   65   Ala,   430;  bond  or  to  fix  it  itself. 

Mobile  Mut.  Ins.  Co.  v,  Cleveland,  76  4.  McCIun  r.  Glasgow,  55  Kan.  182; 

Ala.  321;  Swan  v.  Gray,  44  Miss.  393;  State  c.  Farrar,  20  La.  Ann.  99;  State 

Darnell  v.  Bullock,   7   Heisk.  (Tenn.)  v.  Judge,  41   La.  Ann.   1140;  State  v, 

365.      Contra^  Gulick  v.  New,  14  Ind.  Doane,  35   Neb.   707;  State  r.  StuU,  49 

93.  Neb.  739;    State    v.   Parker,  6  Wash. 

Mandamns  Against  a  Clerk  of  Court.  —  411. 

In  the  matter  of  approving  a  bond,  ten-  Appointment  of  Asiignee.  —  An  appeal 

dered  to  him  as  security  for  the  costs  of  will  not  lie,  from  an  order  of  the  Su- 

a  contest  of  the  election  for  a  probate  perior  Court  appointing  an  assignee  in 

judge,  and   deciding  as  to  the    suffi-  place  of  one  appointed  by  the  assignor 

ciency  of  the  sureties,  the  circuit  clerk  in  his  deed  of  assignment  for  the  bene- 

is   required   to  exercise  ^«^zjf -judicial  fit  of  creditors,  and  under  such  circum- 

power;  and  the  exercise  of  this  power  stances  the  Superior  Court  cannot  be 

will  not  be  controlled  by  mandamus,  compelled    by    mandamus   to  fix   the 

McDuffie  V,  Cook,  65  Ala.  430.  amount  of  the  supersedeas  bond  on  an 

Attadiment  Bond.  —  In  Mobile  Mut.  appeal    from    such    order.      State    v. 

Ins.  Co.  V,  Cleveland,   76  Ala.  321,  a  Parker,  6  Wash.  411. 

mandamus  to  compel  a  clerk  to  ap-  Bond  Offered  Top  Late. — An  application 

prove  an  attachment  bond  was  refused,  for  a  mandamus  will  be  denied  when 

on  the  ground  that  the  approval  of  the  its  object  is.  to  compel  a  district  judge 

bond  was  a  question  to  be  decided  in  to  fix  the  amount  of  an  appeal  bond  for 

the  discretion  of  the  defendant.  a  suspensive   appeal,    when   no  bond 

S.Green    v,    Hebbard,   95   Cal.   39;  was  offered  within  the  time  allowed  for 

State  V,  Farrar,  20  La.  Ann.  99;  State  a  suspensive  appeal.     State  v.  Judge, 

V,   Sachs,  3  Wash.,  96;    Northwestern  41  La.  Ann.  1140. 

Mut.  L.  Ins.  Co.  V.  Park  Hotel  Co.,  37  Bemoval  of  Gnurdian  of  Insane  PenKm. 

Wis.   125.     But  see  State  v.   Flint,  19  —  A  writ  of  mandamus  will  not  issue 

Wis.  621.  to  compel  a  probate  judge  to  fix  the 

Office  of  School  Clerk.  —  On  an  appeal  amount  of  or  approve  an  appeal  bond 

from  a  judgment  ousting  the  defendant  for  an  appeal  from  an  order  removing 

from  the  office  of  school  clerk,  he  is  en-  the    guardian   of   an    insane    person, 

titled  to  file  a  bond  staying  proceedings  where  no  notice  of  an  appeal  is  given, 

pending  the  appeal,  and  it  is  the  duty  nor  any  affidavit,  required  by  statute. 
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Ho  Bight  to  Stay.  —  Nor  will  a  court  be  required  to  fix  the  amount 
of  a  stay  bond  where  there  is  no  right  to  a  stay  of  proceedings.* 

Suit  msmiMod  —  Bond  for  Belease.  —  So  where  the  plaintiff  dismisses 
the  suit,  the  defendant  cannot  compel  the  fixing  of  the  amount 
of  a  bond  for  the  release  of  property.* 

To  Bodnoe  Amount.  —  It  has  been  held  that  mandamus  will  lie  to 
require  a  court  to  reduce  the  amount  of  an  appeal  bond  when  it 
has  erroneously  required  a  bond  in  a  greater  sum  than  that 
authorized  by  law.' 

(4)  To  Substitute  Bond.  —  A  mandamus  will  lie  to  compel  the 
substitution  of  a  new  bond  in  place  of  an  insufficient  one,  if  the 
new  bond  is  in  proper  form.* 

(5)  To  Quash  Bond,  — A  writ  of  mandamus  has  been  granted 
to  compel  the  quashing  of  an  improper  bond,*  but  such  a  writ  has 
been  refused  where  the  error  complained  of  by  the  relator  was 
one  of  practice.* 

d.  Appraisement  of  Damages  —  Appointmwit  of  Appraiien. — 

A  writ  of  mandamus  may  issue  to  compel  the  appointment  of 
appraisers  for  the  assessment  of  damages.''  In  a  few  cases,  how- 
is  filed.  McClun  v,  Glasgow,  55  Kan.  5.  State  v.  Judge,  45  La.  Ann.  1426; 
182.  Gildersleeve  v,  Adsit,  97  Mich.  606. 

KaloaM  of  Property  under  Sequestration.  To  Qnash  Order  Extending  Liabiiity  of 
—  Where  a    writ    of    mandamus   has  Surety.  —  The  liability  of  a  surety  on  an 
issued  against  a  district  judge  at  the  appeal  bond  from  a  justices*  court  can- 
instance  of  the  defendant  in  the  case,  not  be  extended  by  order  of  the  circuit 
ordering  him  to  show  cause  why  he  judge,  made  for  that  express  purpose, 
should    not    be  compelled   to   fix  the  and  an  alias  execution  having  such  an 
amount  of  the  bond  for  the  release  of  effect  may  be  quashed  by  mandamus, 
property  under  sequestration,  and  the  Gildersleeve  r.  Adsit,  97  Mich.  606. 
jud£:e  shows  for  cause  that  the  suit  has  6.  Potter  v,  Todd,  73  Mo.  loi;  Ex  p, 
been  dismissed  at  the  instance  of  the  Small,  25  Ala.  74. 
plaintiff,   the  application   for  a  man-  Motion  of  Court  or  of  Party.  —  Man- 
dam  us    will  be  dismissed.      State   v,  dam  us  is  not  the  proper  proceeding  to 
Farrar,  20  La.  Ann.  99.  correct  the  error  of  the  Probate  Court 
1.  State  V.  Judges,  19  Neb.  149;  State  in  requiring  an  appeal  bond  of  its  own 
V.  Wakeley,  28  Neb.  431.  motion,  when  the  statute  only  author- 
9.  State  V,  Farrar,  20  La.  Ann.  99.  izes  it  to  make   such  requirement  on 
8.  State   V,  Goebel,  i  Ohio  Cir.  Ct.  motion  of  the  adverse  party.     Potter 
Rep.     550.     But    see    contra^   State   v,  v,  Todd,  73  Mo.  loi. 
Judge,   26  La.   Ann.    116,   where    the  7.  Lake  Merced  Water  Co.  r.Cowles, 
judge  had  discretion  as  to  the  amount  31  Cal.  215;    Illinois  Cent.  R.  Co.  v, 
of  the  bond.  Rucker,  14  111.  353;  Chicago,  etc.,   R. 
4.  Perrine  V.  Cheeseman,  11  N.J.  L.  Co.  v.  Wilson,   17  111.   123;  People  v. 
195;  Kennedy  z/.  Congle,  14  N.  J.  L.  82;  McClay,  2  Neb.  7;  State  v,  Wilson.  31 
Oarrabrant  v.   McCloud,   15    N.  J.  L.  Neb.  462.     But  see  State  v,  Sanford,  la 
^^^^\   Watson  V.  Marple,  18  N.  J.  L.  8.  Neb.  425. 

Substitate    for    Appoal  Bond  Without  Under   Exemption  Law.  —  Mandamus 

Seal.  —  If  an   appeal   bond   without  a  is  the    proper    remedy    to    compel   a 

sea.1  is  accepted  and  sent  up  by  a  jus-  sherifif  to  appoint  appraisers  under  the 

tice,  the  Court  of  Common  Pleas  ought  exemption  law,  upon  a  proper  applica- 

to  permit  the  appellant  to  substitute  a  tion   to  him  by  the  judgment  debtor. 

ne%v   bond,  and  mandamus  will  lie  to  People  u.  McClay,  2  Neb.  7. 

compel  such  action  if  the  court  refuses.  In    Proceeding   to    Condemn   Land. — 

Ga.rrabrant  v,  McCloud,   15   N.   J.    L.  If  a  county  judge  refuses  to  appoint 

4.63.  commissioners   to  appraise  land  in  a 
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objection  cannot  be  made  for  the  first  time  upon  appeal.* 

iMkiat  NeMMuy.  —  It  must  also  appear  that  the  respondent  has» 
upon  the  making  of  a  proper  demand,  refused  to  comply  with  it, 
or  without  the  making  of  a  demand  has  shown  himself  to  be  in 
default  so  as  to  render  a  demand  unnecessary.* 

R.  Co.,  lo  Ad.  &  El.   531,  37  E.  C.  L.  Massachusetts, — Atty.-Gen.    v.   Bos- 

174.  ton,  123  Mass.  461. 

Where  an  Order  Has  Been  Kade  grant-  Michigan.  —  People      v.      Saginaw 

ing  a  writ  of  mandamus,  the  fact  that  County,  26  Mich.  22;  Le  Roux  v.  Bay 

it  does  not  affirmatively  appear  that  Circuit  Judge,  45  Mich.  416;    Doable 

the    relator    before    commencing    the  v,  McQueen.  96  Mich.  39. 

proceedings  made  a  demand  upon  the  Missouri.  —  State   v.  Judge.  41  Mo. 

respondents  is  not  a  jurisdictional  de-  598;  State  v.  Edwards,  35  Mo  App.  680. 

feet  requiring  the  reversal  of  the  order.  Montana.  —  State     v.     Rotwitt,      15 

People  V.  Wilson,  119  N.  Y.  515.  Mont.  29. 

1.  Chicago  V.  Sansum,  87  111.  182;  Nebraska.  —  State  «/.  Baushausen,  49 
Presque  Isle  County  v.  Thompson,  22  Neb.  558;  Kemerer  v.  State,  7  Neb. 
U.  S.  App.  418.  130;    State    v.    School   Dist.    No.  9,  8 

2.  Arkansas.  —  Lee  County  v.  State,  Neb.  92. 

36  Ark.  276.  Nevada.  —  Humboldt      County      v. 

California.  —  People  v.  Romero,   18  Churchill  County,  6  Nev.  30;  State  r. 

Cal.  89;    Crandall  v.  Amador  County,  Gracey,  11   Nev.  223;    State  v.  Risings 

20  Cal.    72;   Oroville,   etc.,  R.  Co.  v.  15  Nev.  164. 

Plumas  County,  37  Cal.  354;  People  v.  New  Jersey.  —  State  v.  Governor,  2$ 

Ashbury,  46  Cal.  523;  Talcott  v.  State  N.  J.  L.  331;    State  v.  Rahway,  33  N. 

Harbor  Com'rs,  53  Cal.  199;    Price  v.  J.    L.    no;     Cleveland    v.    Board    of 

Riverside  Land,  etc.,  Co.,  56  Cal.  431;  Finance,  38  N.  J.  L.  259. 

Shirley   v.   Cottonwood   School    Dist.,  New  York.  —  People  v.  Richmond,  5 

(Cal.  1892)  31  Pac.  Rep.  365.  Misc.    Rep.   (N.   Y.  Supreme  Ct.)  26; 

Colorado.  —  Grand  County  v.  People,  People  v.  Cruger,  12  N.  Y.  App.   Div. 

8  Colo.  App.  43;  People  v.  District  Ct.,  536;  People  v.  Wheeler,  18  Hun  (N.  Y.) 

14  Colo.  396.  540. 

Connecticut.  —  Douglas  v.  Chatham,  North  Carolina.  —  McCoy  v.  Justices, 

41  Conn.  211.  6  Jones  L.  (N.  Car.)  488. 

Florida.  —  State  v.  Gibbs,  13  Fla.  55;  Pennsylvania.  —  Com.   v.  Cochran,  i 

State  V.  Jefferson  County,  17  Fla.  707;  S.  &  R.  (Pa.)  473;  Com.  v.  Pittsburgh, 

State  V.   Cooper,   20  Fla.   550;     Lake  34  Pa.  St.  496. 

County  V.  State,  24  Fla,  276.  South  Carolina.  —  State  v.  Mclver,  2 

Georgia.  —  Leonard  v.  House,  15  Ga.  S.  Car.  25. 

473.  Texas.  —  Milan  County  v.  Bell,  Dall. 

Illinois.  —  Cairo  z/.  Everett,   107  III.  (Tex.)  366,    Kleiber  v.  McManus,  66 

75;  Gormley  v.  Day,  114  111.  185;  Peo-  Tex.  48;    State  v.  San  Antonio  St.  R. 

pie  v.  Mount  Morris,  137  III.  576;  Peo-  Co.,  10  Tex.  Civ.  App.  12. 

pic  v.  Getzendaner,  137  111.  234.  Washington.  — State    v.    Hunter.    4 

Indiana.  —  Lewis  v.  Henley,  2  Ind.  Wash.  651. 

332;  Jelley  v.  Roberts,  50  Ind.  i;  State  Wiscofisin.  —  State  v.  Milwaukee,  20 

V.  Slick,  86  Ind.  501;    State  v.  Hanna,  Wis.  87;  State  v.  Richter,  37  Wis.  275; 

97  Ind.  469.  Baker  v.  State,  86  Wis.  474. 

Iowa.  —  Price  v.  Harned,  i  Iowa 473;  United  States.  —  Life,  etc.,  Ins.  Co. 

State  V.  Countv  Judge,  7  Iowa  186.  v.  Adams,  9   Pet.  (U.  S.)  573;  Ex  /. 

Kansas.  —  Dobbs  v.  Stauffer,  24  Kan.  Cutting,  94  U.  S.  14;  Connecticut  MuL 

127;    Chicago,  etc.,  R.  Co.  v.   Chase  L.  Ins.  (^o..  Petitioner,  131  U.S.,  appen- 

County,  49  Kan.  399.  dix  clxxx;    Ex  p.   Newman,  14  Wall. 

AV«ittr>^^.  —  Maddox  v.  Graham,  2  (U.S.)  168;  U.  S.  r.  Boutwell,  17 Wall. 

Mete.   (Ky.)   56;    Lowe  v.   Phelps,  14  (U.S.)  604;  Knox  County  v.  Aspin  wall. 

Bush  (Ky.)  642.  24  How.  (U.  S.)  376. 

Maine.  —  Hoxie  v.  Somerset  County,  England.  —  Reg.  v.  Bodmin,  (1892)  2 

25  Me.  333.  Q.   B.   21 ;  Ex  p.  Thompson,   6  Q.  B. 

Maryland.  —  Cecil  County  v.  Banks,  721,  51  E.  C.  L.  721;    Reg.  v.  St.  Mar- 

80  Md.  321.  garet,  8  Ad.  &  El.  889,  35  E.  C.  L.  558^ 
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Itanuuid  and  Do&ult.  MANDAMUS,     Wliat  Is  a  SuAeieiit  Demand. 

initanoM  of  Cases  where  a  refusal  has  been  held  necessary  are 
applications  for  a  mandamus  against  judicial  officers/  in  tax 
cases,*  and  to  compel  the  posting  of  copies  of  an  ordinance.' 

Why  Tli«re  Must  Be  a  Do&olt. —  Until  there  is  a  default,  the  ele- 
ments necessary  to  complete  the  relator's  cause  of  action  are  not 
all  present.* 

2.  What  Ib  a  Sufficient  Demand  —  a.  In  General.  — An  EzprsM 
Seqnost  for  the  performance  of  the  duty  to  which  the  relator  is 
entitled,  varied  according  to  the  circumstances  of  the  case,  is 
sufficient  to  put  the  respondent  in  default.* 

General  Requisites.  —  A  demand  must  be  definite  and  specific  ;  * 
and  it  must  be  made  at  a  proper  time  and  place, ^  and  must  be 

1.  Houston    V,    Levy    Ct.,    5    Harr.  A  Written  Beqnest  has  been  held  suffi- 

5 Del.)   108;    Le   Roux  v.   Bay   Circuit  cient.     State    z/.    Rose,    26    Fla.    117; 

udge.  45   Mich.  416;  Ex  /.  Newman,  State  v.  Mclver,  2  S.  Car.  25. 

14  Wall.  (U.  S.)  168.  Written    Request     by     President    of 

2.  People  V.  Ashbury,  46  Cal.  523;  Board,  — In  State  v.  Rose,  26  Fla.  117, 
Grand  County  v.  People,  8  Colo.  App.  a  written  request  by  the  president  of  a 
43.  board  in  its  name,  and  signed  by  him 

8.  To     Post    Copies    of    Ordinanoe.  —  as  president,  was  held  to  be  a  sufficient 

Where  a  village  clerk  by  the  charter  of  demand  by  the  board. 

the  village  is  given  thirty  days  after  Demand  in  Person.  —  Where  the  rules 

the   passage   of    an  ordinance   within  of  a  company  required  that  certificates 

which  to  post  copies  thereof,  a  proceed-  of  stock  should  be  transferred  "  in  per- 

ing  by  mandamus  commenced  before  son  or  by  attorney  at  the  office  "  of  the 

the  expiration  of  that  time,  to  compel  company,  and  it  appeared  that  a  de- 

him  to  post  an  ordinance,  must  fail,  as  mand   had  been  made  by  letter,  and 

the    clerk    would    not  be  in   default,  that  the  officers  of  the  company  had 

Gormley  v.  Day,  114  111.  185.  peremptorily    refused    to    permit    the 

4.  Talcott   V.  State  Harbor  Com'rs,  transfer  to  be  made,  it  was  held  that  it 

53  Cal.  199;    Price  v.  Harned,  i  Iowa  was  unnecessary  to  show  that  the  use- 

473;    Humboldt  County   v,   Churchill  less  ceremony  of  appearing  at  the  office 

County,  6  Nev.  30.  and  there  demanding  the  transfer  had 

6.  A  Demand  by  a  Connty  upon  a  Bail*  been  observed.     State  v.  Mclver,  2  S. 

road  Company  for  certificates    of    pre-  Car.  25. 

ferred   stock,    without  specifying    the  6.  Thomas   v,  Beadle  County,   i  S. 

precise  character  of  the  certificates,  is  Dak.  452;    People  v.  Cruger,  12  N.  Y. 

sufficiently  definite  to  warrant  proceed-  App.    Div.    536;     Price    v.    Riverside 

ings  by  mandamus  to  compel  the  de-  Land,  etc.,  Co.,  56  Cal.  431.     In  the 

livery  of  such  stock.     State  v,  Cheraw,  last  case  the  court  said:    "  When  we 

etc.,  R.  Co.,  16  S.  Car.  524.  say    the    preliminary    demand    must 

Colorado.  —  People    v,    Rio    Grande  be   definite  and  specific,  we  are  to  be 

County,  7  Colo.  App.  229.  understood  assaying  that  it  must  be  as 

Florida. — State   v,  Jacksonville,   22  certain   as  the    subject-matter  of   the 

Fla.  21 ;  State  v.  Rose,  26  Fla.  117.  litigation  which  may  follow  a  refusal 

Illinois. — Cairo  r.  Everett,   107  111.  will  admit  of." 

75.  Showing  Oronnds  of  Demand.  —  A  de- 

Indiana.  — Green  Mount,  etc.,  Turn-  mand  for  appointment  to  public  office 

pike  Co.  V.  Bulla,  45  Ind.  i.  on  the  ground  that  the  demandant  is  an 

ATew    York.  —  People    v.    Delaware  honorably  discharged  soldier  or  sailor. 

County,  12  How.  Pr.  (M.  Y.   Supreme  under  statutes  giving  such  persons  a 

Ct.)  50.  preference,  must  show  such  fact.     Peo- 

Soutk   Carolina.  —  State  v.   Mclver,  pie  v.  Saginaw  County,  26  Mich.  22. 

2  S.  Car.   25;    State  v.  Cheraw,  etc.,  7.  Plaoe  of  Demand.  —  In  the  absence 

R.  Co.,  16  S.  Car.  524.  of  statutory  provisions,  a  corporator, 

Wisconsin.  —  State  v.  Milwaukee,  so  to  entitle  him  to  a  mandamus  to  com- 

Wis.  87.  pel    the    custodian  of    the   corporate 
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unconditional;  *  and  the  demand  must  be  for  a  legal  act.* 

Demand  Must  Comply  with  fitatnte.  —  Where  the  statute  upon  which 
the  plaintiff  bases  his  right  requires  a  particular  demand,  there 
must  be  a  compliance  with  the  terms  of  such  statute.' 

Identity  of  Aots  Bonght  to  Be  Performed.  —  The  demand  must  be  for 
the  very  act  which  the  subsequent  mandamus  proceeding  will 
seek  to  compel.* 

The  Meant  of  Performanoe.  —  A  demand  need  not  indicate  the  means 
to  be  employed.  Thus  a  demand  for  payment  has  been  held  to 
authorize  mandamus  proceedings  to  compel  the  levy  of  a  tax.* 

b.  On  Whom  Demand  Must  Be  Made  —  PerMm  ciothed  with 

Authority.  —  The  demand  must  be  made  upon  the  person  authorized 
to  perform  the  act  sought  to  be  compelled  by  the  mandamus  pro- 
ceedings.* 

records  to  allow  him  to  iospect  them,  for  a  levy  of  a  special  tax,  to  authorize 
must  show  that  he  has  made  a  de-  a  mandamus  to  compel  the  payment  of 
mand  for  such  an  inspection  at  a  a  judgment.  A  definite  request  or  de- 
proper  time  and  place,  and  for  a  proper  mand  to  levy  a  tax  to  pay  such  judg- 
reason.  People  v.  Walker,  9  Mich,  ment  is  sufficient.  State  v.  Jackson- 
328.     In  this  case  an  application  was  ville,  22  Fla.  21. 

denied,  because  it  was  not  shown  that  Bemaiid  in  AltematiTe.  —  It  being  the 
demand  was  made  at  the  office  of  the  duty  of  a  board  of  supervisors  to  col- 
corporation,  and  no  excuse  for  not  lect  a  judgment  against  a  town,  it  has 
making  it  there  was  given.  been  held  that  a  request  by  the  relator 

1.  County  Ct.  v.  People,  58  111.  191,  to  collect  it  of  the  town  or  county  is 
in  which  case  bonds  were  demanded  sufficient  where  the  board  has  refused  to 
and  stock  tendered  in  exchange  there-  collect  it  of  either  the  town  or  county, 
for,  coupled  with  the  condition  that  the  People  v,  Delaware  County,  12  How. 
stock  should  be  immediately  trans-  Pr.  (N.  Y.  Supreme  Ct.)  50,  wherein  it 
ferred  back  to  the  t:ompany  making  was  said:  *'  The  board  should  have 
the  demand,  and  this  was  held  in-  ascertained  whether  it  was  a  proper 
sufficient.  charge  against  the  town  or  county,  and 

2.  Demand  for  Illegal  Act.  —  A  peti-  then  assessed  it  against  whichever  was 
tion  for  mandamus  must  show  a  clear  liable  to  pay  it." 

legal  duty,  resting  upon  the  persons  or  Partial     Demand.  —  In     Douglas    v. 

tribunal  against  whom  the  remedy  is  Chatham,  41  Conn.  211,  as  a  writ  of 

sought,  which  they  refuse  on  request  mandamus  could  issue  only  to  compel 

to  perform;  and  it  does  not  show  this  the  officers  of  a  town  to  guarantee  the 

if  the  request  embraces  anything  which  whole  of  an  issue  of  bonds,  a  demand 

it  would  be  illegal  to  do.     People  v,  as  to  particular  bonds  held  by  the  re- 

Saginaw  County,  26  Mich.  22.  lator  was  held  bad. 

8.  State  V.  Elba,  34  Wis.  169.  6.  Knight  v.  Ferris,  6  Houst.  (Del.) 

4.  State  V,  Davis,  17  Minn.  429,  321;  Green  Mount,  etc..  Turnpike  Co. 
wherein  it  was  held  that  mandamus  v.  Bulla,  45  Ind.  i;  Compton  v.  Airial, 
will  not  lie  to  compel  the  treasurer  of  q  La.  Ann.  496. 

a  school  district  to  demand  and  receive  On  Clerk  in  Proceedings  for  Alimony.  — 

from  the  county  treasurer  the  moneys  A  mandamus  will  not  lie  to  compel  a 

in  his  hands  due  the  district,  where  the  clerk  to  issue  an  execution  for  arrears 

only  demand  upon  such  treasurer  of  a  of  alimony,  where  it  does  not  appear 

school  district  was  to  pay  an  order  by  that  an  application  and  a  proper  show- 

the  trustees  on  such  treasurer.  ing  have  first  been  made  to  the  judge 

5.  State  t/.  Jacksonville,  22  Fla.  21;  who  rendered  the  decree  for  alimony. 
Cairo  v,  Everett,  107  III.  75;  People  v,  Compton  v.  Airial,  9  La.  Ann.  496. 
Delaware  County,  12  How.  Pr.  (N.  Y.  Transfer  of  Stock.  —  Where  a  corpora- 
Supreme  Ct.)  50.  tion  has  no  secretary  or  clerk  and  the 

For  Levy  of  Special  Tax.  —  It  is  un-  president  has  charge  of  the  stock 
necessary  that  the  demand  should  be    books,   a  demand  on  him  to  make  a 
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3.  What  Constitutes  a  Default.  —  The  refusal  on  the  part  of  the 
respondent  which  will  be  sufficient  to  authorize  the  issuance  of  a 
mandamus  depends  in  each  instance  upon  the  case  at  issue  and 
the  peculiar  facts  involved.* 

Beftual  by  a  Corporation.  —  In  an  action  against  a  corporation  a 
refusal  by  the  corporation  is  sufficient,  without  a  demand  upon 
and  refusal  by  the  individual  officers  whose  duties  are  involved.* 

Intention  Kot  to  Perform.  —  It  is  sufficient  if  the  respondent's  con- 
duct shows  an  intent  not  to  perform  his  duty.' 

Anticipation  of  Snppoied  Omiidon  of  Dnty.  —  Where  the  respondent  has 
taken  some  action  which  results  in  nonperformance  of  the  duty 
sought  to  be  required  by  the  relators,  it  may  constitute  a  default 
by  him,  but  where  this  action  is  not  final  it  does  not  constitute 
a  refusal  and  default.^ 

transfer  of  stock  is  sufficient.     Green  ham,  2  Mete.  (Ky.)56;  Cecil  County  v. 

Mount,  etc..  Turnpike  Co.  v.  Bulla,  45  Banks,  80  Md.  321;  Atty.-Gen.  v,  Bos- 

Ind.  I.  ton,  123  Mass.  461;  State  v,  Rahway, 

Demand  on  Wrong  Person  —  How  Error  33  N.  J.  L.  no;  Cleveland  v.  Board  of 

Waived.  —  The  fact  that  demand  was  Finance,  38  N.  J.  L.  259;    People  v, 

made  upon  the  treasurer  of  a  company  Richmond,   5   Misc.   Rep.  (N.  Y.  Su- 

to  inspect  its  books  when  the  by-laws  preme  Ct.)  26;  Com.  v.  Pittsburgh,  34 

put  the  books  in  the  custody  of  the  sec-  Pa.  St.  496. 

retary,  is  not  a  ground  for  refusing  a  Denial  of  Belator's  Bight. —  In  Chi- 

mandamus  to  compel  inspection  of  such  cago,  etc.,  R.  Co.  v.  Chase  County,  4^ 

books,  where  the  treasurer  did  not  put  Kan.  399,  it  was  said:  "  The  action  of 

his  refusal  upon  that  ground  or  refer  the  officers  before  and  since  the  com- 

the  applicant  to  any  other  person  as  mencement  of  this  action  clearly  shows 

the   proper  custodian    of    the    books,  that  a  formal  demand  would  have  been 

Martin  v.  W.  J.  Johnston  Co.,  62  Hun  unavailing.    *    *    *    The  defendants, 

(N.  Y.)  557.  instead  of  indicating  a  willingness  to 

1.  Mandamns  to  Sign  a  Bill  of  Ezoep-  execute  the  bonds,  expressly  denied 
tions  will  be  granted  only  when  the  the  rights  of  the  plaintiff  to  the  bonds, 
judge  refuses  to  sign  any  bill  of  excep-  and  denied  the  existence  of  any  obliga- 
tions in  a  case  tried  before  him,  or  a  tion  or  duty  to  issue  and  deliver  them, 
particular  bill  which  it  is  conceded  by  Having  distinctly  manifested  their  pur- 
him  correctly  sets  forth  the  facts,  pose  not  to  perform  this  duty,  the  ques- 
Douglass  V,  Loomis,  5  W.  Va.  542.  tion  of  a  formal  demand  is  no  longer 

Pallnre  to  Betnm  Bill  with  Objections,  important." 
—  The  failure  of  a  judge  to  return  a        Time    of     Applicationi  —  Where    the 

bill  of  exceptions  with    his  objections  officer  or  person  against  whom  the  writ 

noted,  so  that  it  may  be  corrected,  may  is  demanded  has  clearly  manifested  a 

DC  equivalent  to  refusal,  and  so  justify  determination  to  disobey  the  law,  the 

the  issuing  of  a  mandamus.    Preetorius  court  is  not  obliged  to  wait  until  the 

V,  Barnes,  75  Ga.  313.  evil  is  done  before   issuing  the  writ. 

2.  A  Mandamus  to  Compel  the  Pajrment  People  v.  Richmond,  5  Misc.  Rep.  (N. 
of  Bonds  by  a  town  will  not  be  refused  Y.  Supreme  Ct.)  26. 

for  the  reason  that  the  county   clerk,  4.  People  v,  Richmond,  5  Misc.  Rep. 

town   collector,  and    county    collector  (N.  Y.  Supreme  Ct.)  26;  State  v,  Ris- 

are  not  shown  to  have  refused  to  ex-  ing,  15  Nev.  164;  Double  v.  McQueen, 

tend,  collect,  or  take  any  steps  required  96  Mich.  39. 

of  them.  The  remedy  is  for  a  failure  Denial  of  Jury  Trial.  —  In  State  v.  Ris- 
of  th6  corporate  body  to  pay  or  dis-  ing,  15  Nev.  164,  it  was  held  that  where 
charge  its  legal  duty,  and  not  for  the  the  relator  is  to  be  tried  for  the  viola- 
failure  of  the  individual  officers,  tion  of  a  municipal  ordinance,  and  he 
People  V.  Getzendaner,  137  111.  234.  demands  a  jury  trial,  and  the  court 
8.  Chicago,  etc.,  R.  Co.  v.  Chase  announces  that  it  will  try  the  case  with- 
County,  49  Kan.  399;  Maddox  v,  Gra-  out  a  jury  and  sets  the  case  for  trial  on 
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Befosal  Must  Be  Abfolute.  —  The  refusal  of  the  respondent  should 
be  an  absolute  one,  as  a  qualified  or  temporary  refusal  does  not 
put  him  in  default.^     The  refusal  need  not,  however,  be  direct.* 

Knowledge  Heoanary.  —  There  can  be  no  refusal  by  the  defendant 
when  he  has  no  knowledge  of  facts  which  make  it  his  duty  to  act.* 

Befiftiilt  Keyer  Proiiimed.  —  There  is  no  presumption  that  a  public 
officer  will  neglect  to  perform  his  duty,  and  therefore  mandamus 
is  never  issued  in  anticipation  of  an  expected  omission,  however 
strong  the  indications  may  be  that  there  will  be  a  refusal  when 
the  time  arrives.* 

Unreasonable  Delay,  however,  on  the  part  of  the  respondents  may 
constitute  such  a  refusal  as  will  authorize  the  issuance  of  a 
mandamus.* 

Bight  to  Aot  Within  Time  Limited.  —  Where  the  statute  specifies  the 
time  within  which  the  duty  shall  be  discharged,  the  respondents 
have  the  right  to  act  at  any  time  before  that  day,  regardless  of 
the  question  of  unreasonable  delay.* 

a  certain  day,  an  immediate  applica-  Park,    15   W.    N.  C.  (Pa.)  507;  Baker 

tion  for  mandamus  is  improper,  as  the  v.  State,  86  Wis.  474;  Knox   County  v, 

respondent  is  not  in  actual  default.  Aspinwall,   24  How.  (U.  S.)  376. 

1.  Jelley  v.  Roberts,  50  Ind.  i.  To  Swear  In  Oi&cert.  —  It  is  sufficient 

2.  Oroville,  etc.,  R.  Co.  v,  PlunAas  to  authorize  the  issuance  of  the  writ 
County,  37  Cal.  354;  People  v.  Romero,  that  a  surrogate,  upon  being  applied  to 
18  Cal.  89;  Shirley  v,  Cottonwood  immediately  after  an  election  to  swear 
School  Dist.,  (Cal.  1892)  31  Pac.  Rep.  in  persons  claiming  to  be  elected,  said 
365;  People  V.  Mount  Morris,  137  111.  that  they  must  wait  till  the  day  ap- 
576;  State  V.  County  Judge,  7  Iowa  pointed  by  custom,  but  that  he  would 
186;  Maddox  v.  Graham,  2  Mete.  (Ky.)  not  disobey  a  mandamus.  Rex  v,  Mid- 
56;  State  V,  Baushausen,  49  Neb.  558;  dlesex,  3  Ad.  &  El.  615,  30  E.  C.  L.  172. 
U.  S.  V.  Boutwell,  17  Wall.  (U.  S.)  604.  Bepeated       A^l'onmsients. — An      ad- 

8.  Under    Statntes    Giving    Honorably  journment-  from    time    to    time,    and 

Discharged  Soldiers  and  sailors  a  prefer-  postponement  of  the  action  sought  to 

ence  in  public  employment,  if  the  ap-  be  compelled  to  a  day  after  which  a 

pointing  power  has  no  knowledge  of  mandamus  could  not  have   been  ob- 

the  applicant's  special  claim,  it  is  not  tained  for  some  months,  are  equivalent 

in  default  in  refusing  him  a  preference,  to  a  refusal.     Reg.   v,   St.   Margaret,  S 

People  V.  Cruger,  12  N.  Y.  App.  Div.  Ad.  &  El.  889,  35  E.  C.  L.  558. 
536;    Thomas  v.   Beadle  County,    i  S.        6.  People  v,  Richmond,  5  Misc.  Rep. 

Dak.  452.  (N.    Y.    Supreme    Ct.)  26;    People  v. 

4.  State  V,  Jefferson  County,  17  Fla.  Wheeler,  i8  Hun  (N.  Y.)  540;  Raley  r. 
707;  State  z/.  School  Dist.  No.  9,  8  Neb.  Jones,  (Tex.  Civ.  App.  1894)  25  S.  W. 
92;  State  7A  Gracey,  11  Nev.  223;  Ex  Rep.  145;  State  v.  Hunter,  4  Wash.  651; 
/.  Cutting,  94  U.  S.  20.  Rex  v.  Middlesex,  3  Ad.  &  El.  615,  30 

Intention  of  Board  Not  to  Meet.  —  The  E.  C.  L.  172. 

existence   of  circumstances  indicating  To  Hz  Election  Distriots.  —  In  People 

that  members  of  a  county  board  do  not  r.   Richmond,  5  Misc.  Rep.  (N.  Y.  Su- 

intend  to  meet  at  a  time  and  for  public  preme  Ct.)  26,  a  mandamus  to  compel 

purpose  as  provided  by  law  will  not  a  board  of  aldermen  to  divide  certain 

authorize  a  mandamus  before  an  actual  wards  into  election  districts  was  held  to 

omission  of  duty  has  occurred.     State  be  prematurely  brought  when  there  was 

V,  Jefferson  County,  17  Fla.  707.  still  time  to  make  the  division  when 

5.  Reg.  V.  St.  Margaret,  8  Ad.  &  El.  the  application  was  filed.  The  court 
889,  35  E.  C.  L.  558;  Cleveland  v.  said:  "Where  the  statute  specifies  the 
Board  of  Finance,  38  N.  J.  L.  259;  time  within  which  the  duty  shall  be  dis- 
people V.  Richmond,  5  Misc.  Rep.  (N.  charged,  «  ♦  »  ihcy  have  the  right 
Y.   Supreme  Ct.)  26;    Com.    v.    Hyde  to  act  within   the   time  specified,  re- 
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Aa  Abfolute  BaAual  to  Perform  the  Duty  may  be  sufficient  to  put  the 
defendant  in  default,  though  the  time  for  performance  has  not 
yet  arrived.* 

4.  Effect  of  Want  of  Demand.  —  A  Failure  to  Xake  Proper  Demand  will 
render  the  application  demurrable,*  and  may  subject  the  appli- 
cant to  the  payment  of  costs.' 

XY.  Pabties — 1.  In  OeneraL — AU  Penou  Intereeted  in  the  con- 
troversy, as  a  general  rule,  must  be  made  parties  on  one  side  or 
the  other  of  a  mandamus  proceeding.* 

The  BightB  of  Strangen  cannot  be  adjudicated  on  an  application  for 
a  writ  of  mandamus.' 

Wlien  the  Title  to  Seal  Property  will  be  affected  by  the  granting  of 
the  writ,  it  will  be  refused  if  all  persons  having  or  claiming 
interests  therein  are  not  made  parties.* 

gardless  of  the  question  of  unreason-  New  York.  —  People  v,  Wendell,  57 

able  delay."  Hun  (N.  Y.)  362.     But  see  People  v. 

To  Enter  Judgment.  —  An  alternative  Croton  Aqueduct  Board,  16  How.  Pr. 

writ  of  mandamus  to  compel  a  judge  (N.  Y.  Supreme  Ct.)  4. 

to  enter  judgment  will  not  be  granted  Texas,  —  General  Land  Office  Com'r 

where  it  appears  from  the  application  v.  Smith,  5  Tex.  471;  Tabor  c*.  General 

that  the  judge  will  proceed  to  hear  and  Land  Office  Com'r,  29  Tex.  508;  Texas 

determine    that   question  at  the   next  Mexican  R.  Co.  v,  Jarvis,  80  Tex.  456. 

session  of  court.     State   v.   Hunter,  4  6.  Farmers*  High  Line  Canal,  etc., 

Wash.  651.  Co.  V.   People,  8  Colo.  App.  260;  De- 

1.  State  V.  Rotwitt   15  Mont.  29.  ment  v,  Rokker,  126  111.  174;  People  v, 

%,  Lake  Erie,  etc.,  R.  Co.  v.  State,  Curtis,  41  Mich.  723;  State  v.  Horner. 

139  Ind.  158.  16  Mo.  App.  191;  General  Land  Office 

8.  Chicago,    etc.,    R.   Co.   ».   Chase  Com'r  v.  Smith,  5  Tex.  471. 

County,  49  Kan.  414.  To    Imprison   Persone   Hot  Parties.  — 

Where  a  Mandamus  Has  Been  Dismiwed  The  appellate  court  will  not  command 

on  the  ground  that  no  demand  or  re-  a  judge  of  a  Circuit  Court  to  arrest  and 

fusal  has  taken  place,  it  has  been  held  imprison  persons  who  are  not  parties 

that  the  court  would  not  entertain  a  to  the  proceeding,  and,  were  it  to  do 

new  application,  though  a  demand  and  so,  the  order  of  commitment  of  the  cir- 

refusal  had  been  made  since  the  dis  cuit  judge,  made  under  the  compulsion 

charge  of  the  first  rule.    ^jr/.  Thorn p-  of  the   writ  of  mandamus,   would  be 

son,  6  Q.   B.   721;    Reg.   z'.    Bodmin,  merely  void.     State  v.  Horner,  16  Mo. 

{1892)  2  Q.  B.  21,  App.  191. 

4.  California.  —  Dorscy  v,  Smyth,  28  6.  People    v.    Bloomington,    38   111. 

Cal.  21.  App.  125;  Campau  v.  Board  of  Public 

Colorado.  —  Farmers'  High  Line  Ca-  Works,  86  Mich.  372;  Tabor  r.  General 

nal,  etc..  Co.  v.  People,  8  Colo.  App.  Land    Office     Com'r,     29    Tex.     508; 

260.  Texas   Mexican    R.  Co.   v.  Jarvis.  80 

Florida,  —  Canova  v.   State,  18  Fla.  Tex.  456. 

512;  State  V.  Internal  Imp.  Fund,  20  Allegation    that   Claims  of   Strangers 

Fla.  402.  Are    Invalid.  —  Where    a    mandamus 

Illinois,  —  Dement  v,  Rokker,  126  against  the  commissioners  of  the  gen- 
Ill.  174;  People  V.  Bloomington,  38  111.  eral  land  office  is  sought  for  the  pur- 
App.  125.  pose  of  securing  title  from  the  state  to 

Louisiana.  —  State  v.  Judge,  4  Rob.  public  land,  and  it  appears  that  there 

(La.)  227.  are  other  claimants  of  the  land  who 

Michigan.  —  People    v.     Curtis,    41  are  not  parties  to  the  proceeding,  that 

Mich.  723;    Campau  v.  Board  of  Pub-  fact  of  itself  furnishes  sufficient  reason 

lie  Works,  86  Mich.  372.  for  the  refusal  of  the  writ.     The  aver- 

Missouri,  —  State  v.  Horner,  16  Mo.  ment  of  the  applicant  that  the  claims. 

App.  191.     But  see  State  r.  Williams,  etc.,  of  such  other  persons  are  not  valid 

96  Mo.  13.  will   not    obviate   the  difficulty;     for, 
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statutory  ProTisioiii  Admitting  All  PartiM  to  be  heard  in  one  suit  have 
been  held  not  to  apply  in  mandamus.^ 

Belator  and  Batpondent  Called  Plaintiff  and  Defendant.  —  In  some  states 
the  relator  in  a  mandamus  proceeding  is  called  the  plaintiff,  and 
the  respondent  is  called  the  defendant.* 

2.  Belators — a.  Public  Officers — (i)  Attorney-General.  - 
In  cases  in  which  the  state  at  large  is  concerned  the  attorney- 
general  is  the  proper  relator  to  bring  an  action  of  mandamus.* 

whether  void  or  valid,  the  courts  will  State   v.    Hamilton   County.    35   Kan. 

not  undertake  to  adjudicate  unless  the  643. 

claimants     are     parties    to    the    suit.  Massachusetts,  —  Atty.-Gen.    z\   Bos- 
Tabor  V,  General  Land  Office  Com'r,  ton,  123  Mass.  460. 
29  Tex.  508.  Michigan.  —  Giddings  v.  Blacker,  93 

To  Vaeate     Approval     of    Plat. —  In  Mich.  2;    People  v.   Green,   29  Mich. 

Campau   v.    Board   of   Public  Works,  121;  People  v.  Swift,  59  Mich.  529. 

86  Mich.  372,  a  writ  of  mandamus  to  AVio    York.  —  People    v.    Board    of 

compel  the  board  of  public  works  in  Canvassers,  129  N.  Y.  360;  People  v. 

the  city  of  Detroit  to  vacate   its  ap-  Rome,  etc.,  R.  Co.,  103  N.  Y.  95. 

proval  of  a  plat  of  land  adjoining  land  North  Dakota.  —  State  v.  Carey,  2  K. 

owned  by  the  relator  was  denied  be-  Dak.  36. 

cause  neither  the  makers  of  the  plat  Wisconsin.  —  Atty.-Gen.     v.    Albion 

nor  the   purchasers  of  lots  as  estab-  Academy,  etc.,  52  Wis.  469. 

lished  by  the  plat  were  before  the  court,  CouBent  of  Attomey-OeneraL  —  Where 

and  they  were  parties  interested  in  the  the  remedy  concerns  the  state  as  such, 

proceedings.  the  writ  should  be  applied  for  by  the 

To  Make  a  Snrvey. —  In  Texas  Mexi-  attorney-general,  or  at  least  with  his 

can    R.    Co.   v.   Jarvis,   80    Tex.   456,  assent.     State  v.  Carey,  2  N.  Dak.  36; 

mandamus  to  compel  the  survey  of  a  People  v.    Budd,   (Cal.    1897)  47  Pac. 

described  tract  was  refused,  where  it  Rep.  594. 

appeared  that  the  owners  of  the  lands  Uniting    in    Brief.  —  An    application 

involved  were  not  all  before  the  court,  which   is  made    in  the   name  of  the 

1.  People  V.  Croton  Aqueduct  Board,  people,  and  is  not  signed  by  the 
16  How.  Pr.  (N.  Y.  Supreme  Ct.)  4;  attorney-general,  but  by  an  attorney  of 
State  V.  Williams,  96  Mo.  13.  th**.  rielator,  will  not  be  dismissed  be- 

2.  State  V.  Jefferson  County,  11  cause  not  made  in  the  name  of  some 
Kan.  66;  State  z\  Marston,  6  Kan.  one  interested,  if  the  attorney-general 
524;  State  V.  Carey,  2  N.  Dak.  36;  unites  in  the  brief  in  support  of  the  ap- 
Heintz  v.  Moulton,  7  S.  Dak.  272;  plication.  People  v.  San  Francisco,  36 
Smith   V,  Lawrence,   2  S.    Dak.    185;  Cal.  595. 

Howard  v.  Huron,  5  S.  Dak.  539.  Filing  of  a  Beport.  —  Mandamus  to 

The  Titles  of  Pleadings.  —  **  The  alter-  compel  county  commissioners  to  file 

native   writ,  as  a  pleading,  should  be  their  report  of  financial  transactions  is 

entitled,  showing  who  are  the  parties  properly  brought  on   relation    of  the 

to  the  action,  making  the  prosecutor  or  attorney-general.        State    v.     County 

relator  the  plaintiff,  and  the  respondent  Com*rs,  4  Ohio  N.  P.  177,  6  Ohio  Dec. 

the    defendant.     The    action    and  all  268. 

the  proceedings  therein  should  also  be  Appointee  to  Oi&ee  Keed  Hot  Be  Joined. 

entitled  in   the  same   manner,   except  —  In  State  v.  Johnson,  30  Fla.  433,  the 

possibly    where   the   peremptory   writ  attorney-general    was    held    a   proper 

of  mandamus  is  asked  for  and  allowed  and  sufficient  relator  in  a  mandamus 

in  the  first  instance.'*     State  v,  Jeffer-  proceeding    to    compel    a    suspended 

son  County,  11  Kan.  66.  officer  to  turn  over  the  property  of  the 

8.  California,  —  People  v.  San  Fran-  office  to  his  successor,  and  the  new  ap- 

cisco,  36  Cal.  595.  pointee  was  held  not  to  be  a  necessary 

Florida.  —  State  v.  Johnson,  30  Fla.  party. 

433.     But  see  Holland  v.  Sute,  23  Fla.  Private    Bights    Only    AAeted.  —  In 

133.  some  cases  it  is  held  that  the  attorney- 

Kansas.  —  Bobbett  r/.  State,  10  Kan.  general  is  not  a  proper  relator  when 

9;    Hagerty  v.  Arnold,   13   Kan.   367;  only  "private  rights  and   interests" 
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(2)  District  afid  County  Attorneys,  —  In  mandamus  proceedings 
affecting  a  part  of  a  state,  the  state's  attorney  for  the  district  or 
county  is  a  proper  relator.* 

(3)  Other  Public  Officers  —  Ofioen  and  Boards  in  General.  —  Public 
officers,  of  boards  of  officers,  are  proper  relators  in  a  mandamus 
proceeding  to  enforce  the  performance  of  acts  falling  within  the 
scope  of  their  supervision,  or  which  are  necessary  conditions  pre- 
cedent to  the  performance  of  their  own  duties.*     But  public  offi- 

are    affected.      Atty.-Gen.    v.    Albion  from  Indian  lands  pursuant  to  statute. 

Academy,  etc.,  52  Wis.  469.  (Laws  1821,  p.  183.) 

County    Commiuionen,  Hot   Attorney-  County    Attorneys.  —  The     duty    en- 

Oeneral.  —  In  Holland  v.  State,  23  Fla.  joined   upon    owners  of  milldams   to 

133,  the  county  commissioners,  and  not  construct    and    maintain    iishways   is 

the  attorney-general,  were  held  to  be  designed   to  promote   the    public  wel- 

the  proper  applicants  for  a  mandamus  fare,   and   may   be  enforced  by   man- 

against  a  sheriff  obstructing  the   en-  damus  on  the  relation  of   the  count/ 

forcement  of  a  statute.  attorneys     of     the    several    counties, 

1.  Connecticut,  —  Doolittle    v.    Bran-  West  Point  Water  Power,  etc.,  Co.  v, 

ford,  59  Conn.  402;  State  v.  Hartford,  State,  49  Neb.  218. 

etc.,  R.  Co.,  29  Conn.  539.  The  Connty  Attorney  of  the  County  in 

Illinois,  —  Glencoe  v.  People,  78  111.  Which  a  City  Is  Situated   may,  in  the 

382.  name  of  the  state,  maintain  a  writ  of 

Kansas,  —  State    v,     Faulkner,     20  mandamus  against   an  officer  of.  said 

Kan.  541;  Bobbett  v.  State,  10  Kan.  9;  city  to  compel  him  to  perform  a  legal 

State  V,  Missouri  Pac.  R.  Co.,  33  Kan.  duty  enjoined  upon  him  as  such  city 

176.  officer.      State   v,   Faulkner,    20  Kan, 

Maine, — Weeks   v.   Smith,   81    Me.  541.     And  see  Craft  v.  Jackson  County,. 

538.  5  Kan.  518;  Bobbett  z/.  State,   10  Kan. 

Michigan,  —  People      v.     Swift,     59  9;  Bartlett  v.  State,  13  Kan.  99;  State 

Mich.  529.  V.  MarionCounty,  21  Kan.  433;  Harvey 

Nebraska, — West  Point  Water  PoWer,  County  v,  Munger,  24  Kan.  209;  State 

etc.,  Co.  V,  State,  49  Neb.  218.  v,  Eggleston,  34  Kan.  723. 

New    York,  —  People    v.    Board    of  County  Attorney  Instead  of  Attorney^ 

Canvassers,    129    N.    Y.    360;    People  Oeneral.  —  As    a     general     rule     the 

V,  Tracy,  i  Den.  (N.  Y.)6i7;  People  v,  attorney-general  should  represent  the 

Court  of  Sess.,  (Supreme  Ct.)  8  N.  Y.  people  in  the  Supreme  Court,  but  there 

Crim.  Rep.  353.  is  no  rule  of  law  preventing  that  court 

United  States,  —  Northern    Pac.    R.  from  considering  an  application  by  the 

Co.    V,   Washington  Ter.,    142   U.   S.  prosecuting  attorney  of  a  county  to  set 

492.  a  court  in  motion  to  proceed  in  a  case. 

Btate's  Attorney.  —  In  State  v.  Hart-  People  v.  Swift,  59  Mich.  529. 

ford,  etc.,  R.  Co.,  29  Conn.  538,  it  was  2.  Florida,  —  Holland    v.    State,    23 

held  that  a  mandamus   to  compel   a  Fla.  123. 

railroad  company  to  operate  a  line  of  Indiana.  —  State  v.  Hamilton,  5  Ind, 

road  was  properly  applied  for  by  the  310;  Hon  v.  State,  89  Ind.  249;  Cole  v, 

attorney  for  the  state.    And  see  Doo-  State,  131  Ind.  591. 

little  V,  Branford,  59  Conn.  402.  Massachusetts,  —  Pearsons     v.    Ran- 

Distariet   Attorneys. —  A    district    at-  lett,  no  Mass.  118. 

tomey    may  properly  institute    man-  Michigan,  —  Giddings  v.  Blacker,  95 

damus  proceedings  to  compel  a  court  Mich.  i. 

to  impose  sentence  in  a  criminal  case.  Missouri.  —  State    v,    Bronson,    lis 

People  V.  Court  of  Sess.,  (Supreme  Ct.)  Mo.  271. 

8  N.  Y.  Crim.  Rep.  355.  Nebraska.  —  Cooperrider  v.  State,  46 

It  was  held  in  People  v.  Tracy,  i  Neb.  84;  State  v.  Halcomb,  46  Neb, 
Den.  (N.  Y.)  617,  that  no  person  except  612;  State  v.  Sovereign,  17  Neb.  173. 
a  district  attorney  of  the  county  could  Pennsylvania,  —  Whitemarsh  v,  Phil- 
prosecute  a  mandamus,  or  be  named  adelphia,  etc.,  R.  Co.,  8  W.  &  S.  (Pa.) 
as  relator  therein,  to  compel  a  judge  to  365;  Com.  v.  New  York,  etc.,  R.  Co.» 
issue  his  warrant  to  remove  intruders  138  Pa.  St.  58. 
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cers,  as  such,  cannot  institute  proceedings  in  matters  not  within 
the  jurisdiction  of  their  offices.* 

8tat«  Offioen.  —  It  has  been  held  that  mandamus  proceedings  may 
be  instituted  on  the  relation  of  the  governor,*  the  state  auditor,' 
the  warden  of  the  penitentiary,*  the  school-book  c^mission,' 
and  the  state  board  of  examiners  of  assessments.^ 

Connty  Ofioen.  —  Mandamus  proceedings  may  be  instituted  by  a 
county  treasurer,''  or  by  commissioners  or  supervisors.® 

Townihip  Offioen.  —  Application  for  a  writ  of  mandamus  on  behalf 
of  a  township  has  been  held,  under  the  particular  facts  of  the 
several  cases,  to  have  been  properly  instituted  by  the  supervisors,* 

Rhode    Island. — O'Brien     v.     Paw-  is  properly  brought  on  the  relation  of 

tucket,  i8  R.  I.  113.  the  governor.     Russell  v,  Ajer,  120  N. 

Tennessee.  —  Harris  v.  State,  96  Tenn.  Car.  180. 
496.  8.   Taxation  of   Ballroad  Compaay. — 

1.  Shields  v.  State,  86  Ala.  584;  The  auditor  of  the  state,  being  specially 
Lexington  v,  Mulliken,  7  Gray  (Mass.)  charged  with  the  finances  of  the  state, 
280;  Bates  V.  Overseers  of  Poor,  14  Gray  is  a  peculiarly  appropriate  relator  in  a 
(Mass.)  163;  People  v,  Kent  County,  38  mandamus  proceeding  to  compel  a  rail- 
Mich.  421;  Cook  V,  Peacham,  50  Vt.  road  company  to  furnish  a  list  of  prop- 
231;  State  «/.  Sauk  County,  70  Wis.  485.  erty  for  taxation.     State  v.  Hamilton, 

Where  OAoer  Has  Ho  Antiiority.  —  A  5  Ind.  310. 
writ  of  mandamus  issued  upon  relation  4.  Warden  of  PenitentiBTj.  —  In  State 
of  a  town  should  be  quashed,  unless  it  v.  Holcomb,  46  Neb.  613,  the  warden 
appears  upon  the  face  of  the  relation  of  the  penitentiary  was  held  to  6e  a 
and  the  writ  that  the  person  or  officer  proper  relator  against  a  board  of  pur- 
applying  for  the  writ  was  directed  by  chase  and  supplies,  to  require  them  to 
the  electors  of  the  town  to  make  such  provide  necessaries  for  the  support  of 
application.  State  v.  Sauk  County,  70  the  penitentiary. 
Wis.  485.  5.  A  Sehool-book  CommleBioa  is  a  proper 
A  mandamus  will  not  be  granted  on  relator  in  a  mandamus  to  compel  the 
the  petition  of  the  selectmen  of  a  town,  directors  of  a  school  district  to  put  in 
especially  if  not  expressly  authorized  use  the  text  books  selected  and  con- 
by  vote  of  the  town,  to  compel  the  town  tracted  for  by  the  commission.  State 
treasurer  to  pay  the  amount  of  an  order  v.  Bronson,  115  Mo.  271. 
drawn  by  them  upon  him  in  payment  6.  The  State  Board  of  ExuniaccB  of 
of  a  debt  of  the  town.  Lexington  v.  Aieeennenti  may  maintain  a  mandamus 
Mulliken,  7  Gray  (Mass.)  280.  against  the  state  comptroller  and  mem- 
Deputy  Solioltor.  —  On  an  application  bers  of  the  state  board  of  assessors  and 
for  a  mandamus  to  compel  the  reinstat-  equalizers,  to  compel  the  performance 
ing  of  a  prosecution  for  violation  of  a  of  duties  enjoined  by  statute  in  respect 
liquor  law,  it  was  said:  ''  It  admits  of  to  the  assessment  of  the  property  of  a 
very  grave  doubt  whether  the  deputy  railroad.  Harris  v.  State,  96  Tenn. 
solicitor  can  make  himself  the  relator  496.  See  also  article  Taxation. 
and,  without  other  authority,  sue  out  a  7.  Jernigan  v,  Finley,  90  Tex.  205,  in 
mandamus  in  the  name  of  the  state."  which  case  the  proceedings  were  insti- 
Shields  v.  State,  86  Ala.  584.  tuted  to  compel  the  state  comptroller 
Beepondent's  Bight  to  Object.  —  Re-  to  issue  a  warrant  for  the  payment  to 
spondents  in  mandamus  proceedings  a  county  of  its  portion  of  the  school 
are  entitled  to  insist  that  they  shall  not  fund. 

be  drawn  into  litigation  by  one   who  8.  Holland    v.   State,    23    Fla.    123; 

cannot  properly  be  a  relator,    nor  de-  Cooperrider  r.  State,  46  Neb.  84;  People 

prived  of  the  responsibility  of  a  proper  v.  Kingston,  lor  N.  Y.  96. 

party  to  the  record.     People  v.   Kent  9.  Towiuhip  Ofioen.  —  SaperTlwnof  a 

County,  38  Mich.  421.  township  may  apply  for  a  writ  of  man- 

2.  Governor.  —  A  mandamus  proceed-  damns  commanding  a  railroad  com- 
ing against  the  state  auditor  to  compel  pany  to  make  a  road  for  public 
the  performance  of  ministerial  duties  accommodation,  as  required  by  their 
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road  commissioners,*  and  a  trustee.* 

Town  and  City  Offleen.  —  When  a  city  or  town  is  interested  in  a 
controversy  and  mandamus  is  resorted  to  in  its  behalf,  the  appli- 
cation may  be  made,  in  a  proper  case,  by  a  police  justice,'  board 
of  water  commissioners,*  or  a  school  board.* 

(4)  Successors  in  Office  —  To  Compel  Surrender  of  Property.  —  A  person 
elected  to  an  office  has  been  held  in  several  cases  a  proper  relator 
to  compel  his  predecessor  to  turn  over  the  property  of  the  office.* 
This  is  not  the  case,  however,  when  the  right  to  the  office  is 
denied.'' 

charter.     Whitemarsh  Tp.  v»  Philadel-    surrender  of  the  offices  and  records  of 
phia,  etc.,  R.  Co.,  8  W.  &  S.  (Pa.)  365.     the  board.     Hooper  v.  Farnen,  85  Md. 

1.  Bead  Gommiieionerf.  —  Proceedings    587. 

by    mandamus   to  compel  a  railroad  "  The  Tnutees  of  the  School  Corporation 

company  to  reconstruct  a  public  high-  of  a  town  are  the  proper  relators  in  an 

way  injuriously  occupied  by  it  may  be  action  to  recover  money  belonging  to 

instituted  on  the  relation  of  the   road  the  school  fund  of  the  town  represented 

commissioners  of  the  proper  township  by  them.     It  is   sufficient  to  describe 

acting  officially,  and  the  consent  of  the  them   as   school  trustees  of  the  town, 

attorney-general     is     not    necessary,  and    the    description   of    their  official 

Com.  V,  New  York,  etc.,    R.  Co.,  138  character  is  not  bad  because  it  fails  to 

Pa.  St.  58.  state  that  they  are  trustees  of  the  school 

2.  Tmf tee.  —  In  Cole  v.  State,  131  town.'*  Hon  z/.  State,  89  Ind.  249. 
Ind.  591,  a  township  trustee  was  held  Auditing  Committee.  —  A  committee 
a  proper  relator  in  a  mandamus  pro-  appointed  by  a  town  to  audit  the  ac- 
ceedjng  to  compel  a  county  auditor  to  counts  of  the  overseers  of  the  poor,  and 
make  an  assessment,  the  duties  of  the  to  demand  and  receive  from  them  the 
trustee  depending  on  the  acts  of  the  books  of  account  belonging  to  the  town 
auditor.  held  by  the  overseers  in  their  official 

8.  Town  and  City  Offioem.  —  A  Police  capacity,  have  no  such  property  in  the 

Justice  of  a  City  may  maintain  a  man-  books  as  will  authorize  them  to  apply 

damns    to    compel    the  allowance  of  in  their  own  names  for  a  mandamus  to 

claims  alleged  to  be  owing  from  the  compel   the   surrender  of    the   books, 

county   to  the   city.     People  v.   Kent  The  committee  is  a  mere  agent  of  the 

County,  38  Mich.  423.  town.      Bates  v.  Overseers  of  Poor,  14 

Where  Officer  Has  No  Interest,  —  In  Gray  (Mass.)  163. 

People  ».  Kent  County,  38  Mich.  421,  it  6.  Wadsworth  v.  Reel,  15  Pa.  Co.  Ct. 

was  held  that  a  police  justice  was  not  a  Rep.  440;  Brown  v.  Turner,  70  N.  Car. 

proper  relator  in  a  proceeding  against  93.     But  see  People  v.  Blackhurst,  60 

the  county  to  recover  for  the  benefit  of  Hun    (N.    Y.)    63;    State    v,    Marion 

the  city  fees  for  services  in  the  enforce-  County,  14  Ohio  St.  515. 

ment  of  state  laws  against  crime.  To  Teet  Sight  to  Offioe.  —  Any  person 

A  Justice  Who  Draws  Orders  on  the  having  a  right  to  an  office  can  in  his 
treasurer  of  the  town  liable  to  pay  own  name  bring  an  action  of  man- 
costs  of  a  prosecution  before  him,  in  damns  for  the  purpose  of  testing  his 
favor  of  several  persons  entitled  to  the  right,  as  against  one  claiming  ad- 
same,  is  not  a  proper  relator  in  a  man-  versely.  Brown  v.  Turner,  70  N.  Car. 
dam  us  against  the  treasurer  of  the  93. 
town.     Cook  V.  Peacham,  50  Vt.  231.  Hot  Veoeesary  Party.  —  On  the  refusal 

4.  A  Board  of  Water  Commiisioners  of  the  treasurer  and  clerk  of  a  religious 
charged  by  law  with  the  performance  society,  whose  term  of  office  has  ex- 
of  duties  which  it  cannot  perform  while  pired,  to  deliver  the  records  and  papers 
the  respondent  refuses  to  perform  his  of  the  society  to  his  successor,  a  writ 
duty  may  be  a  relator  in  a  mandamus  of  mandamus  may  be  issued  on  the 
proceeding  against  such  respondent,  petition  of  the  society.  St.  Luke's 
Pearsons  v,  Ranlett,  no  Mass.  118.  Church  v.  Slack,  7  Cush.  (Mass.)  226. 

5.  A  School  Board,  as  Distingnished  from  7.  Approval  of  SheriiTs  Bond.  —  A 
ItB  Xembers,  is  a  proper  party  to  a  peremptory  writ  of  mandamus  will  not 
mandamus  proceeding  to  compel  the  be  awarded  against  county  commis- 
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b.  Private  Persons  — (i)  Public  Right  Involved.  —  Then  it  a 
Xaok  of  Harmony  as  to  whether  a  private  person  can  be  the  relator 
in  an  application  for  a  writ  of  mandamus  in  a  matter  concerning 
a  public  right  or  duty. 

Eelator  Must  Show  Speeial  Interest.  —  In  the  greater  number  of  states 
it  is  held  that  a  private  relator  applying  for  a  writ  of  mandamus 
must  show  a  special  interest  in  himself.* 

sioners  to  compel  them  to  accept  and  In  State  v,  Baltimore  County,  29  Md. 

approve  a  sheriff's  bond  on  behalf  of  a  516,  the  writ  was  granted  at  the  suit  of 

relator  who  was  found  by  the  Court  of  a  private  person  to  compel  the  perform- 

Common    Pleas     not    to    have    been  ance  of  a  public  duty.     It  does  not  ap- 

elected,  while  such  finding  is  not  re-  pear,  however,  that  any  objection  was 

versed.     State  v.   Marion   County,   14  made  or  considered. 

Ohio  St.  515.  Massctchusetis. — Bates  v.  Overseers  of 

1.  Alabama,  —  Garrison  t^.  Webb,  107  Poor,    14  Gray  (Mass.)  163;  Pearsons 

Ala.  499.  V.    Ranlett,   no  Mass.  it8;  Atty.-Gen. 

Arkansas. — Jones  v.  Little  Rock,  25  v,  Boston,  123  Mass.  461. 

Ark.  301;  Ex  p.  Fuller,  25  Ark.  444;  Michigan,  —  People    v.    Regents.    4 

Moses  V.  Kearney,  31  Ark.  261;  Mad-  Mich.    98;     People    v.    Inspectors,    4 

dox  V.  Neal,  45  Ark.  121.     These  cases  Mich.   187;  People  v.  Board  of  Educa- 

are  under  a  statute  requiring  a  special  tion,  18  Mich.  400;  People  v.  Allegan 

interest.  Circuit  Judge,  29  Mich.  487;  People  iK 

California.  —  Harpending  t/.  Haight,  Curtis,  41   Mich.   723;  People  z^.  State 

39  Cal.  189;  Linden  v,  Alameda  County,  Auditors,  42  Mich.  422;  Waite  v.  Wash- 

45  Cal.  6;  Hyatt  v.  Allen,  54  Cal.  353;  ington,  44   Mich.   388,    Hart  v,  Shia- 

Colnon  V.  Orr,  71  Cal.  43;  Eby  c.  Red  wassee    Circuit  Judge,    56  Mich.  59a; 

Bank  School  Dist.,  87  Cal.  167;  People  Smith  v.  Saginaw,  81   Mich.  123;    Pis- 

V.  Budd.  (Cal.  1897)47  Pac.  Rep.  594.  tonus  v.  Stempel,  81  Mich.  133;  Cam- 

Colorado. — Chapman   v.     People,   9  pau  v.  Board  of  Public  Works,  86  Mich. 

Colo.  App.  268.  372;    Thomas  v,  Hamilton,  loi   Mich. 

Cemnecticut.  —  Lyon  v.  Rice,  41  Conn.  387. 

245;  Atwood  V.  Partre,    56   Conn.    80.  Nebraska, — Van  Horn  v.    State,   51 

But  see  State  v.  Fyler,  48  Conn.  145.  Neb.  232. 

District  of  Columbia,  —  U.  S.  v.  Hall,  North  Dakota,  —  State  v,  Carey,  2  N. 

18  D.  C.  14.  Dak.  36. 

Dakota  Territory. — Territory  v.  Cole,  Ohio.  —  State  v.  Murphy,  3  Ohio  Cir. 

"3  Dakota  301 ;  Territory  v.  McPherson,  Ct.  Rep.  332. 

6  Dakota  27.  Pejinsylvania,  —  Com.  v,  Dickinson,  3 

Iowa,  —  State    v.    County   Judge,    2  Brews.  (Pa.)  561 ;  Com.  v.  Park,  9  Phila. 

Iowa  280;    State  v.    County   Judge,    7  (Pa.)  481,  29  Leg.  Int.   (Pa.)  156;  Heff- 

lowa  186;  State  v.  Bailey,  7  Iowa  390;  ner  v.   Com.,  28   Pa.   St.   108;  Com.  v. 

Welch  V.  Mahaska  County,  23  Iowa  199;  Mitchell,  82  Pa.  St.  343;  Kaine  v.  Com., 

Harwood,  etc.,  R.  Co.  v.  Case,  37  Iowa  loi  Pa.  St.  490;  Com.  v.  McCallin,  33 

•692;  Moon  t/.  Cort,  43  Iowa  503;  Crane  Pittsb.     L.   J.    (Pa.)    152;    Forty   Fort 

2/.  Chicago,  etc.,  R.  Co.,  74  Iowa  330.  Borough,  6   Kulp  (Pa.)  65;    Com.   v. 

Kansas.  —  Bobbett  v.  State,  10  Kan.  Westfield,  i  Pa.  Dist.  Rep.  495,  11  Pa. 

4^\  Turner  v.  Jefferson  County,  10  Kan.  Co.  Ct.  Rep.  369. 

16;     Reedy    v.    Eagle,    23    Kan.    254;  i?//^r/<p/j/ff«^.---0*Brienr.  Pawtucket, 

Adkins  v.  Doolan,  23  Kan.  659;  Sim^-  18  R.  I.  113;  Portland  Stone  Ware  Co. 

son  V.  Osborn,  52  Kan.   328;  Shull  v.  v,  Taylor,  17  R.  I.  33. 

Gray  County,  54  Kan.  loi.  South  Carolina,  —  .State  v.  Bates,  (S. 

Kentucky,  —  Cook  v.  College  of  Phy-  Car.   1896)  24  S.   E.  Rep.  755 ;  Lord  v. 

•sicians,  etc.,  9  Bush  (Ky.)  541.  Bates,  48  S.  Car.  95. 

Maine,  —  Sanger  v.  Kennebec,  25  Me.  South  Dakota.  —  Heintz  v.  Moulton, 

291 ;  Mitchell  z/.  Boardman,  79  Me.  469;  7  S.    Dak.  272;    Smith   v.    Lawrence, 

Weeks  v.  Smith,  81  Me.  538.  2  S.  Dak.  185 ;   Howard  v,  Houron,  5  S. 

Maryland. — Pumphrey  v.  Baltimore,  Dak.  539. 

.47   Md.    146;  Brayshaw  v,  Ridout,  79  Texas,  —  Sansom  v,  Mercer,  68  Tex. 

Md.  454.  488;  Porter  v.  State,  78  Tex.  591;  Kim- 
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Inftenoes  in  Whidh  Writ  Has  Been  Eefoied.  —  Applications  for  man- 
damus by  private  persons  have  been  refused  for  want  of  a  special 
interest  in  cases  relating  to  elections,*  the  appointment  of  offi- 
cers,* and  to  streets  '  and  public  ditches.* 

To  Compel  Offioer  to  Perform  Dnty.  —  When  it  is  the  special  duty  of  a 
public  officer  to  enforce  performance  of  a  duty  by  another  officer, 
a  private  person  cannot  obtain  a  mandamus  for  that  purpose.* 

Wlien  Offioer  Fails  or  Befoses  to  Act.  —  In  a  few  cases  it  has  been  held 
that  a  private  person  may  be  a  relator  when  the  public  officer 
whose  duty  it  is  to  institute  the  proceeding  has  failed  or  refused 
to  act.* 

berley  v.  Morris,  87  Tex.  637;  State  v.  To  Compel  Officers  to  Change  Beeidenoe. 

San   Antonio  St.  R.  Co.,  10  Tex.  Civ.  — A  justice  of  the   peace  cannot  be 

App.  12.  compelled  by  mandamus  at  the  relation 

United  States,  —  Board  of  Liquidation  of  a  private  citizen  to  change  his  resi- 

r.  McComb,  92  U.  S.   531 ;  Ex  p.  Cut-  dence   to    the    precinct    in    which   he 

ting,  94  U.  S.  14;  Clough  v.  Curtis,  134  should  have  his  office.     Chapman  v, 

U.    S.  361;    Hall    V,    Union  Pac.    R.  People,  9  Colo.  App.  268. 

Co.,  3  Dill.  (U.  S.)  515;  People  v.  Colo-  8.  Obotmotion  of  a  Street.  — A  private 

rado  Cent.  R.  Co.,  42  Fed.  Rep.  638.  individual  showing  no  personal  right 

But  see  Union  Pac.  R.  Co.  v.  Hall,  91  infringed  cannot  be  a  relator  in  a  pro- 

U.  S.  343.  ceeding  to  compel  the  removal  of  an 

A  Matter  Qf  Disoretion.  — "  The  rule  obstruction  from   a  street.     People  z\ 

which  rejects  the  intervention  of  private  New  York,  20  Misc.   Rep.  (N.  Y.  Su- 

complainants  against  public  grievances  preme  Ct.)  189.    See  also  article  Streets 

is  one  of  discretion  and  not  of  law."  and  Highways. 

People  V.  State  Auditors,  42  Mich.  422.  4.  Construction  of  Drain  Ditoh.  —  A  cit- 

To  Enjoin  Bond  Issne. —  In  Jones  v.  izen   having  no  greater  interest  than 

Little  Rock,   25  Ark.  301,  it  was  held  the  public  at  large  cannot  be  the  relator 

that  the   relator  had   not  shown,  such  in  a  mandamus  proceeding  to  compel  a 

personal  interest  as  would  entitle  him  county  board  to-  construct  a  drain  ditch 

to   a   writ  of  mandamus  to  compel  a  under  Comp.  Stat.  Neb.,  c.  89,  art.  i. 

chancellor  to    reinstate  an   injunction  Van  Horn  z\  State,  51  Neb.  232. 

enjoining  a  city  from  issuing  bonds  to  6.  Morse   v.    Hitchcock   County,    19 

circulate  as  money.  Neb.  566;  Bamford  t*,  Hollinshead,  47 

1.  Reedy    v.    Eagle,    23    Kan.    254;  N.  J.  L.  439. 

Adkins  v.  Doolen,  23  Kan.  659.  County    Clerk.  —  A     mere    taxpayer 

To  Compel  Beception  of  Petition  for  Eleo-  cannot  in  the   first   instance   institute 

tion, — In  Adkins   v.   Doolen,   23    Kan.  proceedings  against  the  county  clerk  of 

659,   an  application  by  an  elector  for  a  county  to  which  a  new  county  is  at- 

himself  and  others  to  compel  a  board  of  tached,   to    compel  him   to   furnish   a 

commissioners  of  a  county  to  receive  transcript   of  deeds,    mortgages,   etc., 

and  estimate  petitions  for  an  election  when   a  statute   makes  it   the   special 

to  relocate  a  county-seat  was  refused.  duty  of  the  clerk  of  the  new  county  to 

To  Eeqnire  Board  of  Canvataers  to  Meet,  obtain  the  transcript.     Morse  v.  Hitch- 

—  In  Reedy  -b.  Eagle,  23  Kan.  254,  an  cock  County,  19  Neb.  566. 
application  by  a  private  person  for  a  Where  an  act  of  the  legislature  re> 
mandamus  to  require  a  board  of  can-  quires  the  county  clerk  to  pay  the  fees 
vassers  to  meet  was  refused.  of  his   office   to   the  county  collector, 

2.  Appointment  of  Folioe  Commissioners,  mandamus  will  not  issue  at  the  suit  of 

—  A  private  citizen  has  not  such  a  a  taxpayer  to  enforce  such  payment, 
beneficial  interest  as  will  authorize  him  Bamford  v,  Hollinshead,  47  N.  J.  L. 
without  the  consent  of  the  attorney-    439. 

general  to  apply  for  a  writ  to  compel        6.  People    v.    State     University,     4 

the  governor  to  appoint  police  commis-  Mich.  98;  Giddingsz'.  Blacker,  93  Mich, 

sioners  for  the  city  of  San  Francisco.  2;  People  v.  State  Auditors,  42  Mich. 

People  zr.  Budd,(Cal.  1897)  47  Pac.  Rep.  422.     And  see  State  v.  Sovereign,   17 

5^.  Neb.  173. 
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Duty  Kot  Bm  to  8tat«  as  Such.  —  In  some  instances  a  distinction  has  1 

been  made  between  public  duties  due  the  state  in  its  sovereign 
capacity  and  those  public  duties  affecting  all  or  a  large  number 
of  the  citizens.  When  the  duty  is  of  the  latter  kind,  it  is  held 
that  a  private  citizen  may  be  the  relator  in  a  mandamus  proceed- 
ing to  enforce  it.* 

Syeoial  Intereit  Kot  Neoasfary.  —  In  some  States  it  is  held  that  a  writ 
of  mandamus  may  be  granted  upon  the  application  of  any  person 
who  is  a  citizen,  resident,  or  taxpayer,  though  he  may  be  affected 
no  more  than  other  persons.* 

Befmalof  Attomey-Oenoral. — A  private  Line    R.    Co.,    39    Ind.    (92;     Clarke 

person  who  would  be  a  competent  bid-  County  t/.  State,  61  Ind.   75;    Decatar 

der  under  a  state  law  for  letting  a  con-  County  v.  State,  86  Ind.  8. 

tract  may  appear  as  relator  in  a  pro-  Mintusota,  —  State  v.  Weld,  39  Minn, 

ceeding  to  compel  state  officers  10  carry  426. 

out  the  law,  if  the  public  interest  re-  Missouri,  —  State  v,  Hannibal,  etc, 

quires  prompt  action,  and  the  attorney-  R.  Co.,  86  Mo.  13;  State  v.  Francis,  95 

general  declines  to  appear    for  him.  Mo.   44;    State   v.    St.    Louis    School 

People  V,  State  Auditors,  42  Mich.  422.  Board,  131  Mo.  505;  State  v.  St.  Loois 

To  Beport  Feei  BeceiYed.  —  Where  the  Public  Schools,  134  Mo.  296;  State  v. 


law  has  provided  a  tribunal  to  which  Noonan,  59  Mo.  App.  524. 
the  county  clerk  is  required  to  report  the        Montana,  —  Chumasero  v.   Potts,   2 

fees  received  by  him  by  virtue  of  his  Mont.  242. 

office,  it  is  the  duty  of  such  tribunal  Nebraska^  —  State  v,  Shropshire,  4 
to  require  him  to  make  such  report,  and  Neb.  411 ;  State  v.  Stearns,  11  Neb.  104; 
a  mere  taxpayer  cannot  (unless  the  State  v.  Sovereign,  17  Neb.  173;  State 
tribunal  refuses  to  act)  proceed  against  v.  Cummings,  17  Neb.  311;  State  v. 
such  clerk  by  mandamus  to  return  Kearney,  25  Neb.  262;  State  v.  Benton, 
certain  fees  in  his  report.  State  v,  31  Neb.  44.  But  see  Morse  v.  Hitch- 
Sovereign,  17  Neb.  173.  cock  County,  19  Neb.  566. 

1.  Chicago,  etc.,  R.  Co.  v.  Suffern,  Nevada,  —  State  v,  Gracey,  11  Ncv. 
129  111.  274;  State  r.  Weld,  39  Minn.  223. 

426;  Union  Pac.  R.  Co.  v.  Hall,  91  U.         New  Jersey,  —  State  v,  Holliday,  8  N. 

S.  343;  Clarke   v,  Leicestershire,  etc.,  J.  L.  205;  State  v.  Rahway,  33  N.  J.  L. 

Union  Canal  Co.,  6  Q.  B.  898,  51  E.  no;  Huggw.  Camden,  39  N.  J.  L.  620; 

C.  L.  898.  Ferry   v,   Williams,   41   N.    J.  L.  333. 

2.  Florida,  —  State  v.  Jefiferson  But  see  Bamford  v,  Hollinshead,  47  N. 
County,  17  Fla.  707;  McConihe  v.  State,  J.  L.  440. 

17  Fla.  238;  Florida  Cent.,  etc.,  R.  Co.  New  York,  —  People  v.  Sullivan 
V,  State,  31  Fla.  4B2.  And  see  State  v.  County,  56  N.  Y.  249;  People  v,  Brook- 
Baker  County,  22  Fla.  30.  Wn,  77  N.  Y.  503;  People  v.  Board  of 

Georgia.  —  Ford    v,   Cartersville,   84  Canvassers,   129   N.  Y.  360;    Baird  v. 

Ga.  216.  Kings  County,  138  N.  Y.  96;  Peoples. 

Illinois.  —  Pike  County  z'.  People,  11  Rice,  144  N.  Y.  249;  People  v,  West- 
Ill.  202;  Ottawa  V,  People,  48  111.  233;  Chester  County,  ii  Hun  (N.  Y.)  306; 
Hall  V,  People,  57  111.  307;  People  v.  Peoples.  Rochester,  etc.,  R.  Co.  14 Hun 
Bloomington,  63  111.  207;  Glencoe  v.  (N.  Y.)  371;  People  ».  Daley,  37  Hun  (N. 
People,  78  111.  382;  Peoples.  Board  of  Y.)  461;  People  v.  Meakim,  56  Hun 
Education,  127  111.  613;  Chicago,  etc.,  (N.  Y.)626,  24  Abb.  N.  Cas.  (N.  Y.)  477; 
R,  Co.  V,  Suffern,  129  111.  274;  People  People  v,  Collins,  19  Wend.  (N.  Y.)  56; 
V,  Pavey,  151  111.  loi.  But  see  People  People  v,  Buffalo,  16  Abb.  N.  Cas.  (N. 
z/.  Vermilion  County,  47  111.  256;  School  Y.  Supreme  Ct.)  96;  People  ».  Tracy, 
Trustees  v.  People,  71  111.  559;  People  i  Den.  (N.  Y.)  617;  People  v.  Halsey, 
V.  Masonic  Benev.  Assoc.,  98  111.  635.  37  N.  Y.  344,  53  Barb.  (N.  Y.)  547,  36 

Indiana,— V^^m^X^x  v.    State,     148  How.   Pr.  (N.  Y.)487;  /»  r^  Whitney, 

Ind.  557;  Hamilton  I'.  State,  3  Ind.  452;  (Supreme    Ct.)    3    N.    Y.    Supp.   838; 

State  V,  Hamilton,  5  Ind.  310;  Craw-  Loader  v.  Brooklyn  Heights  R.  Co..  14 

ford    County  v.   Louisville,   etc..  Air  Misc.  Rep.  (N.  Y.  Supreme  Ci.)  9o8; 
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MiwIUiiaattB  laiUnoM.  —  A  citizen  has  been  held  to  be  a  proper 
relator  in  cases  relating  to  elections,*  the  rescinding  of  appoint- 

People  V,  Richmond,  5  Misc.  Rep.  (N.  is  one  of  public  right,  and  [the]  duty, 

Y.  Supreme  Ct.)  26.     But  see  People  v,  the  discharge  of  which  is  sought  to  be 

New    Yorlc,    20     Misc.    Rep.    (N.    Y.  enforced,  is  a  public  duty  affecting  alike 

Supreme  Ct.)  189.  all  the  people  in  the  city.     In  such  a 

Okie,  —  State  v.  Brown,  38  Ohio  St.  case  the  state  of  Florida  is  regarded  as 

344:  State  V,  Tanzey,  49  Ohio  St.  656.  the  real  party,  and  the  relators  need 

Oregon.  —  State  v.  Ware,  13  Oregon  only  show  that  they   are   corporators, 

380:  State  V,  Grace,  20  Oregon  154.  and  as  such  interested  generally  in  the 

Virginia,  —  Wise  v.  Bigger,  79  Va.  execution  of  the  law.       McConihe  v. 

269:  Clay  V.  Ballard,  87  Va.  787.  State,  17  Fla.  238. 

Wisconsin.  —  State  v.  Doyle,  40  Wis.  All  Citiiens  Equally  Intereeted. — It  has 

175.  been  said  in   Nebraska   that   the   rule 

Priyato  and  Publio  InteresU.  —  Where  that  it  is  sufficient  for  the  relator  to 

private  or  corporate  rights  are  affected,  show  that  he  is  a  citizen  applies  more 

the  relator    must    show    an    interest;  particularly  to  cases  where  the  failure 

while  if  the  state  is  the  real  party,  and  to  perform  a  duty  affects  all  the  mem- 

the  relator  a  mere  informer  to  procure  bers  of  the  community  alike.     State  v. 

the  enforcement  of  a  mere  public  duty,  Kearney,  25  Neb.  262. 

a  private  individual  may  become  the  Whether  Balator  Must  Be  a  Gitisen  — 

relator,   regardless  of  special  interest.  To   Compel  Formation  of  New   School 

State  V.  Kearney,  25  Neb.  262.  District.  —  A    party  petitioning  for  a 

When  the  Qneetion  Is  One  of  PnbUc  mandamus  to  compel  the  trustees  of 

Bight,  and  the  object  of  the  writ  of  schools  to  form  a  new  school  district 

mandamus  is  to  procure  the  enforce-  must  show,   before   the   writ    can   be 

ment  of  public  duty,  the  relator  is  not  allowed,  that  he  is  a  resident  of  the  dis- 

required  to  show  that  he  has  any  legal  trict  proposed  to   be    made.       School 

or  special  interest  in  the  result  but  his  Trustees  v.  People,  71  111.  559. 

interest  as  a  citizen  in  having  the  laws  To  Revoke  License  of  Nonresident  In^ 

executed  and  the  right  enforced.     State  surance   Company.  —  The   relator  in  a 

V.  Gracey,  11  Nev.  223.     To  the  same  petition  for  a  mandamus  to  revoke  the 

effect  see  Pike  County  v.  People,  11  111.  license  of  a  nonresident  insurance  com- 

202;    Glencoe  v.    People,   78   111.  382;  pany  for  removing  an   action   to  the 

Ottawa  V.  People,  48  111.  233;  People  v.  federal  courts  need  not  be  a  citizen  of 

Board  of  Education,  127  111.  613.  the  state.     People  2/.  Pavey,  151  111.  loi. 

"  Gitiiene,     Taxpayers,     and    Beeident  1.  Montana.  —  Chumasero   v.  Potts, 

Hoveeholders "  of  St.  Louis  have  suffi-  2  Mont.  242. 

cient  interest  to  maintain  an  action  for  Nebraska. — State    v.   Shropshire,   4 

a    mandamus   on  a  proper  showing.  Neb.  411;  State  t/.  Stearns,  11  Neb.  104; 

where  the  performance  of  a  public  duty  State  v.  Sovereign,  17  Neb.  173. 

obviously  affects  the  rights  of  all  citi-  New  Jersey.  —  State  v.  Rahway,  33  N. 

zens.     State  v.  St.  Louis  School  Board,  J.  L.  no. 

131  Mo.  505.  New  York,  —  People  v.  Brooklyn,  77 

Inhabitants  of  Same  PoUtioal  IHjmion.  N.  Y.  503. 

—  In  mandamus  proceedings  against  Ohio.  —  State  v.  Brown,  38  Ohio  St. 

public  bodies  and  officers  whose  official  341^;  State  v,  Tanzey,  49  Ohio  St.  656. 

sphere   is  confined   to  some    political  Virginia.  —  Clay  v.  Ballard,  87  Va. 

division  of  the  state,  an  applicant  who  787. 

is  one  of  the  class  of  persons  most  di-  Party   Benefleially   Interested.  —  Rev. 

rectly  affected  in  the    enjoyment    of  Stat.  Ohio,  §  6741,  provides  that  the 

public  rights  is  a  proper  relator.     Ferry  writ  of  mandamus  may  issue  on  the 

V.  Williams,  41  N,  J.  L.  333.  information  of   the  party  beneficially 

Municipal  Corporaton.  —  In  a  man-  interested.  It  was  held  in  State  v. 
damns  proceeding  where  the  constitu-  Brown,  38  Ohio  St.  344.,  that  an  elector 
tionality  of  the  statutes  was  in  question,  has  such  a  beneficial  interest  in  an  elec- 
it  was  said  that  "  the  relators  here  are  tion  as  entitles  him  to  institute  a  pro- 
municipal  corporators.  The  interest  is  ceeding  in  mandamus.  See  also  State 
common  to  all  of  the  corporators.  The  v.  Tanzey,  49  Ohio  St.  656. 
relief  sought  is  not  the  protection  of  a  Inspection  of  Beglftration  Books.  —  A 
private  right  or  interest.    The  question  voter  is  a  proper  relator  in  mandamus 
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merits,*  taxation,*  the   collection  of  assessments,'   highways,* 

proceedings  to  compel    permission  to  pany.  —  For  the  purpose  of  compelling 

be  given  by  the  registrar  to  allow  in-  a    county    auditor    to    make    out    for 

spection  and  copying  of  books  of  regis-  taxation  a  list  of  *'  stock  '*  owned  by  a 

tration.     Clay  v,  Ballard,  87  Va.  787.  railroad  company,  any  citizen  may  be 

Calling  Special  Elaotion.  —  In  State  v.  the  relator.     State  «/.  Hamilton,  5  Ind. 

Rahway,  33  N.  J.  L.  no,  on  the  appli-  310. 

cation  of  a  voter  a  writ  of  mandamus  CoUootion  of  Tax.  —  Upon  an  applica- 

was  granted  to  call  a  special  election  to  tion  for  a  mandamus  to  compel  a  tax 

fill  a  vacancy.  collector  to  collect  a  tax,  it  is  unneces- 

Mnnioipal  Election.  —  A  resident  and  sary  that  the  public  prosecutor  should 

elector  of  a  ward  is  a  competent  relator  proceed  alone.     He  may  act  upon  the 

to  compel  the  common  council  to  call  relation   of    a    citizen    and    taxpayer, 

an  election  to  fill  the  office  of  alderman.  Such  a  citizen  has  an  interest  in  having 

People  V,  Brooklyn,  77  N.  Y.  503.  all    public    officers     discharged    from 

To    Compel    Notice  of  Election  to  Be  duties,  and  as  a  taxpayer  he   has  a 

Given. —  A    proceeding    to    compel   a  direct    pecuniary    interest.       State  v. 

sheriff  to  give  notice  of  an  election  of  a  Fyler,  48  Conn.  145. 

judge  is  properly  instituted  on  the  re-  Bale  of  Land  &)r  Tazet. —  In  Hugg  v. 

lation  of  an  elector.     State  v.  Brown,  Camden,  39  N.  J.  L.  620,  a  mandamus 

38  Ohio  St.  344.  to  compel  a  city  council  to  order  a  sale 

Canvass  of  Vote  for  Connty-seat.  —  of  land  for  taxes  on  the  relation  of  the 
"  The  rule  is  well  settled  that  where  city  solicitor  was  awarded  on  the 
the  action  is  one  of  public  right,  such  ground  that  he  was  a  citizen  and  tax- 
as    *    *    *    the  organization  of  a  new  payer. 

county,  the  special  county  commission-  8.  Collection  of  Aaeeesment.  —  A  man- 

ers  to  canvass  the   vote   cast  for  the  damus  may  issue  at  the  relation  of  any 

county-seat,    etc.,    any     citizen     may  taxpayer  to  compel  the  county  treas- 

maintain   the   action."     State   v,  Sov-  urer  to  issue  a  warrant  for  the  collec- 

ereign,  17  Neb.  173.     And  see  State  v,  tion  of  a  lawful  assessment.     People 

Shropshire,    4    Neb.     411;      State     v,  v,   Halsey,  37   N.  Y.  344,  wherein  the 

Stearns,  11  Neb.  104.  court  said:     '*  Inasmuch  as  the  people 

Certification  and  Tranemiesion  of  Tally  themselves  are  the  plain tifts  in  a  pro- 
Sheets. —  A  mandamus  to  compel  the  ceeding by  mandamus,  it  is  not  of  vital 
certification  and  transmission  of  tally  importance  who  the  relator  should  be 
sheets  from  the  various  election  pre-  so  long  as  he  does  not  officiously  inter- 
cincts  of  the  county  may  be  instituted  meddle  in  a  matter  with  which  he  has 
on  the  relation  of  any  elector  of  the  no  concern.  The  office  which  a  relator 
county.  State  v.  Tanzey,  49  Ohio  St.  performs  is  merely  the  instituting  a 
656.  proceeding  in  the  name  of  the  people 

1.  Bescinding     Appointments.  —  Tax-  and  for  the  general  benefit." 

payers    residing    in   a   school  district  4.  People  z^.  Bloomington,  63  111.  207; 

wherein  an  election  of  school  directors  State  v.  Hannibal,  etc.,  R.  Co.,  86  Mo. 
is  to  be  held  may  be  relators  in  a  man- 


13;    State  V.  Holliday,  8   N.  J.  L.  205; 
People  V.   Rochester,   etc.,   K.  Co.,  14 


damus  proceeding  to  compel  the  school 

board  and  its  members  constituting  the  Hun    (N.    Y.)    371.     See    also    article 

election  committee  to  rescind  certain  Streets  and  Highways. 

appointments  of  judges    and    clerks.  Opening  a  Scad.  —  In  State  v.  HoUi- 

State  V.  St.  Louis  Public  Schools,  134  day,  8  N.  J.  L.  205,    a   mandamus  to 

Mo.  298.  compel  an  overseer  to  open  a  road  was 

2.  Ford  V,  Cartersville,  84  Ga.  216;  issued  on  the  application  of  a  private 

State  V.  Hamilton,  5  Ind.  310;  Hugg  v.  person.       See  also  article  Streets  and 

Camden,  39  N.  J.  L.  620.     See  likewise  Highways. 

article  Taxation.  Bestoration  of  Highway.  —  In  an  ac- 

Levy  of  Tax  —  Illegal  Exemption.  —  If  tipn   to   compel   the    restoration    of   a 

the  mayor  and  aldermen  have  illegally  highway  by  a  railroad  it   is  sufficient 

exempted  property  from  taxation  and  for  the  relators  in  such    proceeding  to 

refused  to  levy  a  tax  upon  it,  a  citizen  show  that  they  are  citizens,  and  thus 

may  compel   them   by   writ  of    man-  interested  in  the  performance  of  a  pub- 

damus  to  levy  the  tax.     Ford  -v.  Car-  lie  duty.     State  v.  Hannibal,   etc.,  R. 

tersville,  84  Ga.  216.  Co.,  86  Mo.    13.     And   see    People  v. 

Taxation  of  ^^  Stock  "  of  Railroad  Com-  Bloomington,  63  111.  207. 
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liquor  laws,^  city  ordinances,*  public  schools,'  the  selection  of  a 
county  superintendent,^  municipal  aid  to  a  railroad  company,* 
the  operation  of  street  cars,*  location  of  county  offices,"*^  the 
removal  of  a  county-seat,**  the  appointment  of  a  board  of  health,* 
the  publication  of  state  laws,*"  and  the  striking  of  an  act  of  the, 
legislature  from  the  register.  **  A  special  interest  has  been  held  un- 
necessary to  entitle  a  person  to  institute  mandamus  proceedings 
to  revoke  a  license  **  or  a  permit,*'  and  in  proceedings  relating 

Gonstmotion  of  FenoM  and  Cattle  —  Where  money  is  raised  by  a  county 
Guards.  —  Any  citizen  of  the  state  may  for  the  purpose  of  taking  stock  in  a 
apply  for  a  writ  of  mandamus  to  com-  railroad  company,  voters  of  the  county 
pel  a  railroad  company  to  construct  may  be  relators  in  a  mandamus  pro- 
fences  and  cattle  guards  as  required  ceeding  to  compel  the  payment  of  the 
by  statute.  People  v,  Rochester,  etc.,  money  to  the  company.  Crawford 
R.  Co.,  14  Hun  (N.  Y.)  371.  County  v,  Louisville,  etc.,  Air  Line  R. 

1.  In  re  Whitney,  (Supreme  Ct.)  3  N.  Co.,  39  Ind.  192. 

Y.  Supp.  838;    People  v.  Meakim,  56  6.  Operation  of  Street  Can.  —  An  ap- 

Hun  (M.  Y.)  626.  plication  for  a  mandamus  to  compel  a 

Enfbroement  of  liquor  Laws.  —  A  citi-  street-car  company  to  run  its  cars  may 

zen   may   apply   for  a   mandamus    to  be  made  by  any  citizen  of  the  city  in 

compel    the    enforcement    of    a    law  which  the  road  is  located.     Loader  v, 

against  the  sale  of   liquors  '*  between  Brooklyn    Heights   R.    Co.,    14    Misc. 

the  hours  of  one  and  five  o'clock  in  the  Rep.   (N.   Y.   Supreme  Ct.)  208.     See 

morning.**     In  re   Whitney,  (Supreme  also  article  Street  Railways. 

Ct.)3  N.  Y.  Supp.  838.  7.  ConntyOfioeBatConnty-fleat.  — That 

Comxniaiioner  of  Ezcue  of  City  of  Hew  the  defendant  as  county  clerk  should 

York.  —  Any  citizen  may  apply   for  a  keep  his  office  at  the  county-  seat  is  a 

mandamus  to  compel  the  board  of  ex-  subject-matter  in  which  a  citizen  and 

cise  to  decide  a   complaint  against  a  voter  of   the   county   has  an   interest 

saloon  keeper.     It   seems  that  this  is  sufficient      to     institute      mandamus, 

particularly  so  in  the  case  of  the  com-  State  v,  Grace,  20  Oregon  154. 

missioners  of  excise  of  the  city  of  New  8.  Clarke  County  v.  State,  61  Ind.  75. 

York,  as  that  board  is  required  to  act  9.  Appointment  of  Board  of  Health.  — 

"  upon  the  complaint  of  any  resident  *'  In  People  v.   Daley,  37  Hun  (N.  Y.) 

of   the   city.     People    v.    Meakim,    56  461,  it  was  held  that  any  citizen  of  a 

Hun  (N.  Y.)  626,  24  Abb.  N.  Cas.  (N.  village  might  apply  for  a  mandamus 

Y.)477.  to  compel  the  trustees  to  appoint  and 

8.  State  V.  Francis,  95  Mo.  44.  organize  a  board  of  health  as  required 

8.  People  V,  Board  of  Education,  127  by  law. 

111.  613;    Hancock  v.  Perry   Dist.  Tp.,  10.  Pnblioation    of   State    Laws.— In 

78  Iowa  550.  People  v.  Sullivan  County,   56  N.  Y. 

Admission    to    Pnblio    Schools.  —  Any  249,  it  was  held   that  a  citizen  had  a 

citizen   of  a   school    district   may   be-  sufficient  interest  to  authorize  him  to 

come  a  relator  in  a  proceeding  to  com-  institute   proceedings    to    compel    the 

pel    those    in    charge    of    the    public  publication  of  the  laws  of  the  state  in 

schools  therein  to  admit  any  child  and  newspapers. 

pupil  who  has   been   directly  or  indi-  11.  Striking  at  Act  firom  Eegister.  —  In 

recti y  excluded   therefrom  on  account  Wise   v.  Bigger,  79  Va.  269,  a   man- 

of  color.     People  v.    Board  of  Educa-  damus   to   compel   the   keeper  of   the 

tion.  127  111.  613.  rolls  to  strike  from  the  register  an  act 

Providing  School  Facilities.  —  In  Han-  of  the  assembly  was  granted  upon  the 

cock  V.  Perry    Dist.  Tp.,  78  Iowa  550,  petition  of  a  private  citizen, 

school    directors     were    compelled    to  18.  State   v,  Doyle,   40  Wis.  175,  in 

provide  proper  school  facilities  to  chil-  which  case  a  writ  of  mandamus  was 

dren  in  their  district.  issued  upon  the  relation  of  a  private 

4.  Wampler  v.  State,  148  Ind.  557,  in  person  to  compel  the  secretary  of  state 

which   case  a  writ  of  mandamus  was  to  revoke,  as  required  by  statute,  the 

issued   to   compel  township  trustees  to  license   of  a  foreign   corporation  for- 

select  a  county  superintendent.  feited  by  violation  of  its  conditions. 

6.  TaUag  Stook  in  Bailrood  Company.  18.  State  v.  Noonan,  59  Mo.  App.  524, 
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Putles.  MANDAMUS. 

to  the  meeting  of  county  commissioners,*  the  vacation  of  an  order 
allowing  a  claim,*  or  to  secure  permission  to  inspect  papers.' 

(2)  Private  Right  Affected —  PriT^te  Penoii  lUy  Be  ItoUtor.  —  When 
the  default  complained  of  affects  merely  a  private  right  the  person 
injured  by  the  neglect  may  be  the  relator  in  mandamus  proceed- 
ings to  enforce  the  duty.* 

in  which  case  the  writ  was  issued  to  Illinois.  —  People  v.  Barnett,  91  III. 

compel  the  mayor  of  a  city  to  revoke  422. 

permits  issued  by  him  in  violation  of  Indiana,  —  Mansoo  v.  State,  66  Ind. 

a  municipal  ordinance.  78. 

1.  Meeting  of  County  Commlidoneri,  —  Iowa,  —  State  v.  Bailey,  7  Iowa  390; 
A  writ  of  mandamus  to  compel  a  board  Welch  v,  Mahaska  County,  23  Iowa 
of  county  commissioners  to  meet  and  199;  Harwood,  etc.,  R.  Co.  v.  Case,  37 
fully  perform  a  public  duty  required  Iowa  692;  Moon  v.  Cort,  43  Iowa  503; 
by  law  may  be  issued  on  the  relation  Crane  v»  Chicago,  etc.,  R.  Co.,  74  Iowa 
of  a  private  citizen.     State  v.  Jefferson  330. 

County,  17  Fla.  707.  ICa nsas ,  —  Turner      v,     Jefferson 

2.  Vaoation  of  Older  Approving  a  County,  10  Kan.  16;  Simpson  v,  Os- 
Claim.  —  No  personal  interest  in  the  born,  52  Kan.  328;  Shull  v.  Giay 
relator  is  essential  to  enable  him  to  County,  54  Kan.  loi. 

maintain  an  application  for  mandamus  Kentucky,  —  Maddox   v.  Graham,  2 

to  compel  a  board  of  supervisors  tova-  Mete.  (Ky.)  56. 

cate  an  order  for  the  payment  of  an  Maine,  —  Sanger    v,    Kennebec,    25 

unlawful  claim.     People  v,  Westches-  Me.  291;  Mitchell  v,  Boardman,  79  Me. 

ter  County,  11  Hun  (N.  Y.)  306.  469;  Weeks  v.  Smith,  81  Me.  538. 

In  People  v,  Greene  County,  14  Abb.  Maryland,  —  State       v.       Baltimore 

N.  Cas.  (N.  Y.  Supreme  Ct.)29,  a  man-  County,  29  Md.  516;  Pumphrey  v,  Bal- 

damus  at  the  instance  of  a  taxpayer  to  timore,  47  Md.  146;  Bfayshaw  v.  Rid- 

compel  the  board  of  supervisors  to  dis-  out,  79  Md.  454. 

allow  a  de  facto  county  officer's  bill  for  Michigan,  —  People  v.  Board  of  Edu- 

services  was  refused.  cation,  i8  Mich.  400;  People  v.  Green, 

8.  Permiieion  to   Inipeet  Papers.  —  A  29  Mich.  121;  Waite  v.  Washington,  44 

citizen  desiring  to  ascertain  whether  Mich.  388;    People  v,  Curtis,  41  Mich, 

the  provisions  of  a  city  charter  in  re-  723;  Hart  z/.  Shiawassee  Circuit  Judge, 

gard  to  licensing  saloons  have  been  56    Mich.    592;     Brownell    v.   Gratiot 

observed,  with  a  view  to  securing  obc-  County,   49    Mich.    414;    Pistorius  v, 

dience  to  the  law,  can  compel  by  man-  Stempel,  81  Mich.  135;  Smith  v,  Sagi- 

damus  the  inspection  of  the  letters  of  naw,  81  Mich.  123;  Campaa  v.  Board 

recommendation  filed  as  the  basis  for  of     Public     Works,     86    Mich.     372; 

issuing  a  license.     Ferry  v,  Williams,  Thomas  v.  Hamilton,  loi  Mich.  387. 

41  N.  J.  L.  333.  Mississippi.  —  McCulloch  v.  Stone,  64 

4.  Alabama,  —  Garrison  v,  Webb,  107  Miss.  388. 

Ala.  499.  Missouri,  —  State  v,  Davis,   54  Mo. 

Arkansas.  —  Maddox     v.    Neal,     45  App.  447. 

Ark.  121.  Nebraska, — State  v,  Crete,  32  Neb. 

California.  —  Linden     v,     Alameda  568;  State  ».  Faraey,  36  Neb.  537. 

County,  45  Cal.  6;    Hyatt  v,  Allen,  54  Nevada.  —  State  v.  Wright,  10  Nev. 

Cal.   353;    Eby  v.   Red  Bank    School  167. 

Dist.,  87  Cal.  167.  New      York,  —  People     v.     Queens 

Connecticut.  —  Lyon  v.  Rice,  41  Conn.  County,  142  N.  Y.  271;  Sullivan  v.  Gil- 

345.  roy,   55   Hun  (N.   Y.)  285;   People  v. 

Dakota.  ^Territory   v.   McPherson.  CoUis,  17  N.  Y.  App.  Div.  448;   Stete 

6  Dakota  27.  v.  Brennan,  39  Barb.  (N.  Y.)  522. 

District  of  Columbia.  —  U.  S.  v.  Hall,  Ohio.  —  State    v.    Zanesville.    etc., 

18  D.  C.  14.  Turnpike  R.  Co.,  16  Ohio  St.  308;  State 

/ZiTrtVib.  ~  State  V.  Jefferson  County,  v.   C rites,  48  Ohio  St.   142;   State  r. 

17  Fla.  707.  Henderson,  38  Ohio  St.  644;   Sute  v, 

Georgia.  —  Savannah,  etc.,  Canal  Co.  Murphy,  3  Ohio  Cir.  Ct.  Rep.  332. 

V.  Shuman,  91  Ga.  40a  Pennsylvania.  —  Heffner  v.  Com.,  S6 
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?urti«.  MANDAMUS,  BeUton. 

Penon  Bpeoially  Iqjvred  by  Pnblio  Wrong.  —  This  is  the  case  when  the 
act  sought  to  be  compelled  affects  the  public  generally,  but  the 
person  applying  for  the  writ  in  a  greater  degree.* 

FriTftto  Penon  Mnit  Be  BeUtor  —  Penon  SpaolaUy  Injured.  —  In  a  number 
of  cases  it  is  held  that  when  the  right  involved  is  a  private  one, 
affecting  certain  individuals  more  than  the  public  at  large,  appli- 
cation for  mandamus  must  be  made  by  the  individuals  specially 
affected.* 

Beal  Party  in  Inter«t.  —  When  only  private  rights  are  involved  in 
a  mandamus  proceeding,  it  is  held  in  a  few  states  that  the  party 
for  whom  redress  is  sought  must  be  the  relator.' 

Pa.   St.  io8;    Com.  v,  Mitchell,  82  Pa.  Examination    of  Accused   Person. — 

St.   343;    Kaine  v.  Com.,  loi  Pa.  St.  The  attorney-general  is  not  a  proper 

490;    Com.    V.    Olyphant    (C.    PI.)    2  relator  in  proceedings  before  a  justice 

Lack.  Leg.  N.  (Pa.)  234;  Com.  v.  West-  for  the  examination  of  a  person  ac- 

field,  I  Pa.  Dist.  Rep.  495,  11  Pa.  Co.  cused  of  a  fraudulent  disposition  of 

Ct.  Rep.    369;    Com.   v,  Dickinson,  3  real  estate,  the  offense  being  one  that 

Brews.  (Pa.)  561.  does    not    affect    the    public   interest. 

Rhode    Island,  —  O'Brien    v.     Paw-  People  v.  Police  Justice,  41  Mich.  224. 

tucket,   18  R.   I,  113;    Portland  Stone  2.  California.  —  People  v.    Pacheco, 

Ware  Co.  v.  Taylor,  17  R.  L  33.  29  Cal.  210. 

South   Carolina,  —  Lord  v.  Bates,  48  Florida. — Florida  Cent.,  etc.,  R.  Co. 

S.  Car.  95.  V.  State,  31  Fla.  482. 

South  Dakota.  —  State  v.   Lien,  9  S.  Illinois.  —  Ottawa   v.  People,  48  111. 

Dak.  297.  233;  Pike  County  v.  People,  11  111.  205. 

Texas.  —  Moore  v.    Muse,   47    Tex.  Kansas,  —  State  v.  Marston,  6  Kan. 

210;    Sansom  v.  Mercer,  68  Tex.  488;  528;  State  «/.  Jefferson  County,  11  Kan. 

Porter  v.  State,  78  Tex.  591;  Kimberly  66;  Hagerty  v.  Arnold,  13  Kan.  367. 

V.  Morris,  87  Tex.  637;   State  v.  San  Michigan.  —  People  v.  Police  Justice, 

Antonio  St.  R.  Co.,  10  Tex.  Civ.  A  pp.  41  Mich.  224. 

12;    Elser  v.  Fort  Worth,  (Tex.    Civ.  New  York. —  People  v.  Rome,  etc., 

App.  1894)  27  S.  W.  Rep.  739.  R.  Co.,  103  N.  Y.  95. 

Vermont.  —  Cook  v.  Peacbam,  50  Vt.  Rhode  Island.  —  Portland  Stone  Ware 

331.  Co.  V.  Taylor,  17  R.  I.  33. 

Wisconsin.  —  State     v.     Haben,     22  South  Dakota.  —  Smith  v.  Lawrence, 

Wis.  660.  2  S.  Dak.  185;  Howard  v.  Huron,  5  S. 

United  States.  —  Board  of   Liquida-  Dak.  539;  Heintz  v.  Molton,  7  S.  Dak. 

tion  V.  McComb,  92  U.  S.  539;  Ex  p.  orji.                           / 

Cutting,  94  U.  S.  14;  Smith  v.  Bourbon  Texcu.  —  Elser  v.  Fort  Worth,  (Tex. 

County,  127  U.  S.  105;    HaU  v.  Union  Civ.  App.  1894)  27  S.  W.  Rep.  739. 

Pac.  R.  Co.,  3  Dill.  (U.  S.)  515,  8.  California.  —  People  v.   Pacheco, 

1.  Weeks  v.  Smith,  81  Me.  538;  State  29  Cal.  210. 

V.  Crete,  32  Neb.  568;  Board  of  Liqui-  Kansas. — State  v,  Marston,  6  Kan. 

dation  v.  McComb,  92  U.  S.  539.  524;  State  ».  Jefferson  County,  11  Kan.' 

State  Not  Veoetsary  Party.  —  The  state  66;  Hagerty  v.  Arnold,  13  Kan.  367. 

need  not  be  made  a  party  to  an  appli-  South  Dakota. — Smith  v.  Lawrence, 

cation  for  a  mandamus  against  a  public  2  S.  Dak.  185;  Howard  v.  Huron,  5  S. 

officer  to  compel  the  performance  of  a  Dak.   539;     Heintz    v.   Moulton,  7  S. 

duty  owed  to  a  private  relator.     Lord  Dak.  272. 

V.  Bates,  48  S.  Car.  95.  Texcu.  —  Elser  v.  Fort  Worth,  (Tex. 

Attoniey-Oeneral  Improper  Belator.  —  Civ.  App.  1894)  27  S.  W.  Rep.  739. 
*'  If  private  interests  only  were  in-  Statutes.  —  In  Kansas  and  Texas  it  is 
volved,  the  application  for  the  writ  by  provided  by  statute  that  a  mandamus 
the  attorney-general,  on  behalf  of  the  proceeding  must  be  brought  by  the 
people,  was  not  proper.  In  that  case  real  party  in  interest.  State  v.  Mars- 
it  should  have  been  applied  for  by  the  ton,  6  Kan.  524;  State  v.  Jefferson 
private  parties  interested,  who  should  County,  11  Kan.  66;  Hagerty  v.  Ar- 
have  been  relators."  People  v.  Rome,  nold,  13  Kan.  367;  Elser  v.  Ft.  Worth, 
«c.,  R.  Co.,  103  N.  Y.  95.  (Tex.  Civ.  App.  739)  27  S.  W.  Rep.  739. 
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Fftrties.  MANDAMUS.  Bdaton. 

Special  Interest  Veoeiiary.  —  Where  a  writ  of  mandamus  is  sought 
for  the  purpose  of  enforcing  a  private  right,  the  relator  must  have 
a  special  interest  in  the  matter  in  controversy.* 

(3)  What  Is  a  Sufficient  Private  Interest — (a)  In  Aetion  Against 
Quasi-pabUc  Gorporationi.  —  A  person  having  an  interest  different  from 
that  of  the  public  in  general  may  apply  for  a  mandamus  against 
^«^w/-public  corporations.* 

Againit  Canal  or  Bailroad  Company.  —  Thus  an  application  for  a  man- 
damus to  compel  the  operation  of  a  railroad  or  a  canal  may  be 
instituted  by  one  specially  injured  by  the  failure. • 

(b)  RighU  Beipeoting  Pnblic  Sohooli.  —  Parents  have  been  held  to  have 
such  an  interest  as  entitles  them  to  maintain  mandamus  proceed- 
ings concerning  public  schools.* 

1.  California ,  —  Harpending  v,  lie.  Savannah,  etc..  Canal  Co.  t^.  Shu- 
Haight,  39  Cal.  189.  man,  91  Ga.  400. 

IlHnois,  —  Pike  County  f'.  People,  II  Turnpike   Company  —  Vot    by    Omm^ 

111.  202.  Commissioners.  —  A    board    of     county 

New  York,  —  People  v,  Collins,  19  commissioners  has  not  such  a  benefr- 
Wend.  (N.  Y.)  56;  People  v.  Halsey,  36  cial  interest  in  the  subject-matter  as 
How.  Pr.  (N.  Y.  Supreme  Ct.)  487;  entities  it  to  prosecute  a  writ  of  man- 
People  V.  Buffalo,  16  Abb.  N.  Cas.  (N.  damns  to  compel  a  turnpike  company 
Y.  Supreme  Ct.)  96.  to  repair  a  bridge  forming   a  part  of 

Ohio,  —  State  v,  Henderson,  38  Ohio  such  company's  road.     State  9.  Zanes- 

St.  644.  ville,  etc..  Turnpike   R.  Co.,   16  Ohio 

Pennsylvania.  —  Com.     v.     Park,     9  St.  308. 

Phila.  (Pa.)  481.  Payment  of  Tax  in  Aid  of  Sailroad.— 

The  People  Only  Vominal  Party. —  In  Crane  v.  Chicago,  etc.,  R.  Co.,  74 
"  Where  private  interests  only  or  Iowa  330,  a  mandamus  to  compel  a 
chiefly  are  concerned,  and  the  people  railroad  company  to  run  its  road 
are  only  the  nominal  party,  the  relator,  through  the  relator's  town,  on  the 
who  is  the  real  party,  must  show  that  ground  that  he  had  paid  taxes  in  aid 
he  as  an  individual  is  entitled  to  the  of  the  construction  of  the  road,  was  re- 
relief  sought."  People  v.  Halsey,  36  fused,  it  being  held  that  he  had  not 
How.  Pr.  (N.  Y.  Supreme  Ct.)  487.  shown  sufficient  special  interest. 
And  see  People  v,  Buffalo,  16  Abb.  N.  4.  Maddox  v.  Neal,  45  Ark.  121 ;  £by 
Cas.  (N.  Y.  Supreme  Ct.)  ^,  v.  Red  Bank  School  Dist.,  87  Cal.  167; 

A  Stipulation  that  the  petitioner  has  People    v.    Board     of    Education,    18 

such  an  interest  in  the  proceedings  as  Mich.  400;   State  v.  Board  of  Educa* 

to  make  him  a  proper  party  thereto  tion,  35  Ohio  St.  382;  Kaine  v.  Com., 

does  not    preclude    inquiry    into    the  loi  Pa.  St.  490;    Porter    v.   State,  78 

facts  going  to  show  the  existence  of  Tex.  591. 

such  interest.     Harpending  v.  Haight,  Adndsiion  to  Behools.  —  A  father,  as 

39  Cal.  189.  the    natural    guardian     of    his   minor 

2.  Pumphrey  v.  Baltimore,  47  Md.  child,  has  a  sufficient  interest  in  the 
146.  child's  admission  into   a  school  to  en- 

8.  State  V.  San  Antonio  St.  R.  Co.,  able  him   to  apply   for   a   mandamus 

10  Tex.  Civ.  App.  12;    Hall  v.  Union  against  school  directors  who  have  re- 

Pac.  R.  Co.,  3  Dill.  (U.  S.)  515;  Savan-  fused  admission  to  such  child.     Kaine 

nah,   etc..   Canal  Co.   v,  Shuman,  91  v.    Com.,    loi    Pa.    St.     490.     And  a 

Ga.  400.  guardian    ati   litem    need    not  be    ap- 

Oanal  Company.  —  A  writ  of  man-  pointed.  People  v.  Board  of  Educa- 
damus  against  a  canal  company  may  tion,  18  Mich.  400. 
issue  upon  the  application  of  a  private  Appointment  orBehool  Tnuteee.  —  Par- 
person  engaged  in  the  lumber  business,  ents  of  children  within  the  scholastic 
and,  therefore,  specially  interested  in  ages,  residents  in  a  school  district, 
the  navigation  of  the  canal,  and  sus-  may  prosecute  a  suit  for  mandamus 
taining  damage  by  a  violation  of  the  against  a  county  judge  for  refusal  to 
charter  not  shared  by  the  general  pub-  appoint  trustees  for  the  district,  when 
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(o)  Frooeedingt  Belating  to  Eleetioni.  —  A  private  person  may  be  the 
relator  in  proceedings  affecting  his  own  right  to  vote.* 

SLgnen  of  Petltloni.  —  Petitioners  nominating  a  candidate  for  a 
public  office  have  such  special  and  peculiar  interest  in  having  his 
name  appear  on  the  official  ballots  as  to  entitle  them  to  apply  for 
a  mandamus  against  the  secretary  of  state  to  certify  the  fact  of 
his  nomination  to  the  various  county  clerks.*  Likewise  signers 
of  a  petition  to  restrict  the  territory  of  an  incorporated  city,'  or 
of  one  relating  to  the  sale  of  intoxicating  liquors,*  have  been  held 
to  have  a  sufficient  interest  to  entitle  them  to  maintain  mandamus 
proceedings. 

Belaton  Who  Are  Merely  Yotere  have  been  held  not  to  have  a  suffi- 
cient interest  to  enable  them  to  maintain  mandamus  proceedings 
to  compel  the  calling  of  an  election,*  or  to  change  places  desig- 
nated for  registration  and  voting.* 

A  Candidate  for  a  public  office  has  been  allowed  to  maintain  a 
proceeding  relating  to  the  canvassing  of  the  returns,^  but  not  one 

it  is  his  duty  to  do  so.     Porter  v.  State,  compel  a  board  of  county  commission. 

78  Tex.  591.  ers  to  grant  certificates  of  registration 

Eitabliahment  of  Sohooli.  —  The  par-  to  which  such  other  persons  may  be 

ents  of  children  of  a  scholastic  age  are  entitled.     State  t/.  Jefferson  County,  17 

proper  parties  to  a  petition  for  a  man-  Fla.  707. 

damus  to  compel   the  trustees    of    a  2.  Simpson  v.  Osborn,  52  Kan.  328. 

school    district    to    establish    schools.  3.  Petition  to  Beitriot  Limite  of  City.  -^ 

Maddox  v.  Neal,  45  Ark.  121.  If  the  signers  of  a  petition  to  restrict 

Loeation  of  Schoolhonse.  —  A  taxpayer  the  territory  included  within  the  limits 
of  a  school  district  whose  children  at-  of  an  incorporated  city  are  qualified 
tend  the  school  is  a  party  beneficially  voters  in  the  territory  sought  to  be  ex- 
interested,  and  may  maintain  a  pro-  eluded,  and  as  such  subject  to  the  pay- 
ceeding  for  a  mandate  to  compel  the  ment  of  a  poll  tax,  they  have  such  an 
board  of  school  trustees  to  comply  interest  as  will  authorize  them  to  insti- 
with  the  instructions  of  the  electors  as  tute  a  mandamus  to  compel  the  hold- 
to  the  location  of  the  schoolhouse.  ing  of  an  election  to  determine  the 
Eby  V,  Red  Bank  School  Dist.,  87  Cal.  question.  Sansom  v.  Mercer,  68  Tex. 
167.  488,  distinguishing  Turner  v,  Jefferson 

Adoption  of  Text  Bookf.  —  The  father  County,  10  Kan.  16;  Bobbett  v.  State, 

of  a  child  of  school  age,  a  resident  tax-  10  Kan.  9. 

payer,    may    maintain    a    mandamus  4.  Petition  Aifeoting  Sale  of  Liquor.  — 

proceeding  against  a  board  of  educa-  In  Kimberly  v.  Morris,  87  Tex.  637,  it 

tion  in  a  controversy  concerning  the  was  held  that  petitioners  for  an  elec- 

adoption    of    text    books.      State     v,  tion  to  determine  whether  the  sale  of 

Board  of  Education,  35  Ohio  St.  382.  intoxicating  liquors  should  be  prohib- 

1.  Belator*!  Right  to  Vote  Aifeeted. —  ited   within   the  county  had  such  an 

Where  a  petitioner  for  a  mandamus  to  interest  as   entitled  them,   or  part  of 

compel  the  register  of  a  parish  to  enroll  them,  to  a  mandamus  to  compel  the 

him  on  the  parish  register  alleged  as  holding  of  such  election.     The  court 

a  reason  therefor  his  desire  to  vote  at  said:    "  It  is  a  matter  in  which,  from 

a  certain  election  and  be  eligible  for  a  its  nature,  the  petitioners  cannot  have 

certain  office,  his  right  to  the  relief  is  a  pecuniary  interest;  but  since  the  law 

not  affected  by  the  fact  that  such  rea-  expressly  confers  the  right  to  demand 

son  does  not  exist  when  the  petition  is  the  election,  it  cannot  be  said  that  it 

heard.     Krayshaw  v,  Ridout,  ^q  Md.  does  not  recognize  in  them  an  interest 

454.  for  the  enforcement." 

Bight  of  Other  Penoni  to  Vote.  —  A  5.  Turner  v,   Jefferson    County,   10 

writ    of    mandamus    cannot    be    de-  Kan.  16. 

manded   by  one  citizen  on  behalf  of  6.  Smith  v.  Saginaw,  81  Mich.  123. 

another,   or  a  number    of    others,  to  7.  Canvasiing  <Kf  Election  Setnme.  —  A 
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to  compel  the  holding  of  another  election.* 

Loeation  of  Oonnty-teat.  —  Electors  have  been  allowed  to  apply  for 
a  writ  in  proceedings  relating  to  the  location  of  a  county-seat.* 

(d)  Police  Segulatioiui.  —  It  has  been  held  in  a  number  of  cases  that 
private  persons  have  no  such  interest  in  the  enforcement  of  mere 
police  regulations  as  will  entitle  them  to  maintain  mandamus.* 

(e)  Jndielal  Aotioni. — Pononi  Vot  Partiat  to  a  suit  cannot  be  relators 
in  mandamus  proceedings  connected  with  it.^ 

candidate  for  election  to  a  county  office  pel  the  enforcement  of  a  Sunday  law 

who   upon  the  face  of  the  returns  is  by  a  police  superintendent,  under  a 

elected  may  maintain  an  action  in  his  statute  allowing  the  writ  on  the  infor- 

own  name  to  compel  the  county  can-  mation   of  a   party  beneficially  inter- 

vassing  board  to  canvass  the  full  re-  ested.     State  v.  Murphy,  3  Ohio  Cir. 

turns,  a  portion  thereof  having  been  Ct.  Rep.  332. 

rejected;    and  this  may   be  done  al-  BaconI  of  Bales  of  liqxuv.  —  In  Thomas 

though  the  county  attorney  has  already  v,   Hamilton,    loi   Mich.   387,   it  was 

brought  an  action  in  the  name  of  the  held  that  a  private  individual  had  no 

state  for  substantially  the  same  pur-  such  beneficial  interest  as  would  en- 

pose.     Shull  V,  Gray  County,  54  Kan.  title  him  to  apply  for.  a  mandamus  to 

loi.  compel  a  druggist  to  allow  the  exami- 

1.  O'Brien  v.  Pawtucket,  18  R.  I.  nation  of  the  record  of  sales  of  liquor 
113.  which   the   druggist   was  required  to 

2.  State  V,  Lien,  9  S.  Dak.  297 ;  State  keep. 

V.  Bailey,  7   Iowa  390.     But  see   Lin-  Searoh    Warrant.  —  It    was    held   in 

den   V,  Alameda  County,   45   Cal.   6;  Mitchell   v,   Boardman,    79    Me.    469, 

Territory  v.  Cole,  3  Dakota  301.  that  the  court  would  not  grant  a  writ 

"Party  Benefioially  Interested." —  of  mandamus  on  the  petition  of  a  pri- 
Voters  who  are  deprived  of  a  voice  in  vate  citizen  to  compel  the  judge  of  a 
the  location  of  a  county-seat,  by  the  police  court,  having  jurisdiction,  to 
rejection  by  a  board  of  canvassers  of  issue  a  search  warrant,  upon  the  com- 
the  returns  from  their  township,  may  plaint  of  such  citizen, 
apply  for  a  mandamus  under  a  statute  4.  Persons  Vot  Parties  to  Suit.  —  Man- 
authorizing  such  an  application  to  be  dam  us  does  not  lie  to  compel  a  circuit 
made  by  a  "party  beneficially  in-  judge  to  allow  an  appeal  from  itsde- 
terested."  State  v,  Bailey,  7  Iowa  cree  by  a  person  not  an  original  party 
390.  to  the  suit,  unless  it  appears  that  his 

Vot  to  Order  Election  for  Bemoyal.  —  petition  to  be  allowed  to  intervene  was 

A  private  person  whose  only  interest  granted,  or  that  he   at  least  acted  or 

is  the  fact  that  he  is  an  elector  in  the  was  treated  as  a  party.     Exp.  Cutting, 

county  cannot  apply  as  plaintifif  for  a  94  U.  S.  14. 

writ  of  mandate  to  compel  a  board  of  Seview   of  Interloeatory    Order. —  A 

supervisors  to  order  an  election  on  the  stranger  is  not  entitled  to  a  mandamus 

question  of  the  removal  of  a  county-  to  secure  a   review  by   the  Supreme 

seat.     Linden  v.  Alameda  County,  45  Court  of  a  nonappealable  interlocutory 

Cal.  6.  order  in  a  proceeding   to  which  he  is 

Landowner  but  Not  a  Beiident.  —  One  not  a  party.    Garrison  v.  Webb,  107 

who  does  not  reside  within  the  pro-  Ala.  499. 

posed  boundaries  of  a  new  county  or  The  Ezeonton  of  an  Estate  are  snffi- 

In  the  old  county  is  not  "  beneficially  ciently  aggrieved  by  a  probate  court's 

interested,"     even    though    he    owns  refusal  to  enforce  a  claim  belonging  to 

property  in  the  proposed  new  county,  the  estate  to  be  entitled  to  compel  a 

and  is  not  a  proper  party  to  apply  for  hearing.     Hart  v.  Shiawassee  Circuit 

a  writ  of  mandamus  to  compel  arecan-  Judge,  56  Mich.  592. 

vassing  of  the  vote  at  an  election  upon  A  Eonresident  may    hy   mandamus 

the    question    of    erecting  such    new  compel  trustees  to  appoint  referees  in 

county.    Territory  v.  Cole,  3  Dakota  order  to  test  the  validity  of  debts  prc- 

301.  sented  and  claimed  against  him  by  at- 

8.  Sunday   Law.  —  A  private    citizen  taching  creditors.    Titus    v,   Kent,  i 

cannot  maintain  a  mandamus  to  com-  How.  Pr.  (N.  Y.)  80. 
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any  form  of  pleading  in  an  action  on  a  specialty.  ^ 

87  statute  in  Many  States  the  consideration  of  a  sealed  instrument 
may  be  impeached  as  if  it  were  unsealed,'  and  the  requisites  of 
the  plea  or  answer  are  the  same  in  both  cases.* 

4.  ATerments  of  Votioe  of  Defense,  Bad  Faith,  or  Taking  After 
Katnrity.  —  The  general  rule  is  that  absence  of  consideration  or 
a  failure  of  consideration  is  available  as  a  defense  in  a  suit  by  an 
assignee  of  the  instrument  only  by  specially  pleading  the  same  * 
and  showing  by  additional  allegations  why  the  instrument  is 
subject  in  his  hands  to  the  defense,'^  as  for  instance,  that  the 

Shirley,  6  Dana  (Ky.)  309;    Holley  v,  which  he  could  have  made  in  a  suit  by 

Yoange,  27  Ala.  203.   .  the  payee,  under  the  general  issue  in 

1.  See  article  Bonds,  vol.  3,  pp.  665,  an  action  by  an  indorsee,  together  with 

666.  proof  that  the  plaintiff  took  the  instru- 

8.  For  cases  on  sealed  obligations  for  ment  with  notice  of  the  defense  or  sub- 

the  payment  of  money  decided  under  ject  thereto.     Banks  v.  McCosker,  82 

such  statutes,  see  Giles  v.  Williams,  3  Md.  518;  Herrick  v.  Swomley,  56  Md. 

Ala.  316;  Withers  v.  Greene,  9  How.  456;    Limerick  Nat.  Bank  r.  Adams, 

(U.  S.)  213,  a  case  governed  by  the  Ala-  (Vt.   1898)  40  Atl.   Rep.  166.    See  also 

bama  statute;  Dickson  z/.  Burk,  6  Ark.  Clough  v.  Patrick,  37  Vt.  421;  Riddle 

412;    Schuchmann  z^.  Knoebel,  27  111.  z/.  Gage,  37  N.  H.  519;  Payne  t/.  Cutler, 

175;  Gage  V.  Lewis,  68  111.  604;  Wynn  13  Wend.  (N.  Y.)  605;  Knapp  v,  Lee,  3 

V.  Hiday,  2  Blackf.  (Ind.)  123;  Tucker  Pick.  (Mass.)  452.     There  is  a  similar 

V,  Tipton,  4  Blackf.  (Ind.)  529;  Davis  v.  intimation  in  Early  v.  McCart,  2  Dana 

Clements,  2  Blackf.  (Ind.)  3;  Leonard  (Ky.)  414,  but  in  that  case,  as  well  as 

V,   Bates,    i  Blackf.   (Ind.)  171;   Rals-  in  Banks  v.   McCosker,   82   Md.   518, 

ton    V.    Bullitts,    3    Bibb    (Ky.)    261;  above  cited,  it  was  held  that  if  the  de- 

Coyle  V.  Fowler,  3  J.  J.  Marsh.  (Ky.)  fendant  specially  pleads  the  facts  con- 

473;  Fay  r.  Richards,  21  Wend.  (N.  Y.)  stituting    the    defense  he    must    also 

626;  Case  V.  Bough  ton,  11  Wend.  (N.  allege  the  facts  showing  that  the  de- 

Y.)  106.  fense  is  available  against  the  plaintiff. 

8.  See  cases  cited,  supra.  5.  The  following  cases  are  cited  to 

4.  The  Want  or  Failure  of  Cousidera-  the  proposition  that  the  plea  or  answer 

tion,  arising  out  of  fraud  or  otherwise,  must  state  facts  which  show  that  by 

must  be  shown  by  averments  of  the  the  law  merchant  the  plaintiff  is  not 

same  character  as  would  be  necessary  entitled  to  protection  from  the  defense 

in  an  action  between  the  original  par-  alleged.     The  cases  are  classified  ac- 

ties.     See  Morehouse  v.  Fowler,  69  111.  cording  to  the  nature  of  the  defense  set 

App.    50;    Ebersole  v.  Morrison  First  up  in  the  plea  or  answer.     But  this  is 

Nat.  Bank,  36  111.  App.  267;  Belden  v.  simply  for  the  convenience  of  the  prac- 

Chnrch,  23  111.  App.  473;  Rice  v.  Van  titioner,  as  the  cases  cited  in  this  list 

Ackere,  22  III.  App.  588;  Scott  v.  Can-  do     not     recognize     the     distinction 

trell,   26  Ark.    226:  Baker-Boyer  Nat.  adopted  in  the    Indiana  case  quoted 

Bank  v.  Hughson,  5  Wash.  100;  Greg-  infra^  p.  644,  note  4. 

ory  V.   Hart,   7  Wis.    532.      For    the  Want  or  Fidlnre  of  Consideratioxi  in  Oen- 

requisites  and  sufficiency  of  averments  end  —  Arkansas  — Reynolds  v.  Roth, 

of  want  or  failure  of  consideration,  see  61  Ark.  317. 

supra,  p.  606.                                        -  Colorado.  —  Rand  v.  Pantagraph  Su- 

Vnder  the  General  iMne.—  In  the  few  tionery  Co.,  i  Colo.  App.  270,  holding 

jurisdictions  where   the  defendant  in  that  for  want  of  such  averment  the 

an  action  between  the  original  parties  defense    of    failure    of    consideration 

to  the  instrument  is  at  liberty  to  prove  should  be  stricken  out  of  the  answer; 

want  or  failure  of  consideration  under  Parkison  v,  Boddiker,  10  Colo.  503. 

the  general  issue,  or  where,  in  other  Florida.  —  Hancock  v.  Hale,  17  Fla. 

words,  the  general  issue  is  substantially  808. 

as  broad  as  at  common  law  (see  supra^  Georgia.  —  See  Montgomery  9.  Hunt, 

p.  632),  he  may  likewise  adduce  proof  of  93  Ga.  438. 

those   defenses   or  of  other    defenses  Illinois.  —  Warman    v.   Akron   First 
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Nat.  Bank.  70  111.  App.  181;  Mitchell  1898)  30  S.  E.  Rep.  626;  Ball  v.  Powers, 

IT.  Deeds,  49  111.  416;  Harlow  v.  Bos-  6a  Ga.  757. 

well,  15  111.  56;  Cassell  v.  Morrison,  8  Illinois.  —  Bemii  r.   Horner*  44  IlL 

111.  App.  175.  App,  317  (reversed  on  another  ground 

Indiana.  —  Glover     v.     Jennings,    6  in  145  111,  567,  but  apparently  affirmed 

Blackf.  (Ind.)  10;  Coffing  v.  Hardy.  86  on  this  point);    Ebersole  v.  Morrison 

Ind.  369;  Woollen  v.  Vankirk.  61  Ind.  First    Nat.   Bank,   36   111.    App.    267; 

497;    Hubler  v.   PuUen,  12  Ind.   567;  Gridley  v.  Bane,  57  111.  529;  Young  v. 

Hunter  v.   McLaughlin,  43   Ind.    38.  Ward,   21   111.   223;  Goodrich  v.  Rcy- 

See  also  Scotten  v.  Randolph,  96  Ind.  nolds,  31  111.  490. 

581;    Hankins  v.  Shoup,   7  Ind.   342;  Iowa,  —  Lane  z^.  Krekle,  22  Iowa  399; 

Voris  V.    Harshbarger,   11   Ind.   App.  Stein  v,   Keeler,  4  Greene  (Iowa)  86. 

555;    Mitchells.   Tomlinson,   91   Ind.  See  also  Bennett  State  Bank  t^.  Schloes- 

167.     And  as  to  the  important  distinc-  ser,  loi  Iowa  571. 

tion  drawn  in  a  late  Indiana  case,  see  Kentucky.  —  Early  v.  McCart,  2  Dana 

infra^  p.  644,  note  4.  (Ky.)4i4. 

Kansas.  —  Bradbury  v.  Van  Pelt,  4  Minnesota.  —  See      Cummings      v, 

Kan.  App.  571.  Thompson,  18  Minn.  246. 

Kentucky.  —  Early  v.  McCart,  2  Dana  Missouri.  —  See  Clough   v.    Holden, 

(Ky.)  414.  115    Mo.    336;    Mechanics'     Bank    v. 

Louisiana.  —  Parker  v.  Raynal,  i  La.  Fowler,  36  Mo.  33. 

Ann.  209.  Nebraska.  —  See  Crosby  v.  Ritchey, 

Mississippi.  —  See      Sturdivant     v.  47  Neb.  924. 

Memphis  Nat.  Bank,  60  Fed.  Rep.  730,  Ohio.  —  Wisenogle    v.     Powers,      i 

on  error  to  the  United  States  Circuit  Cleve.  L.  Rep.  (Ohio)  141. 

Court  for  the  Northern  District  of  Mis-  Pennsylvania.  — Clarion  Second  Nat. 

sissippi.  Bank    v.     Morgan,    165   Pa.   Sl   199; 

Nebraska.  —  See  Haggerty  r.  Walker,  Albietz  v.  Mellon,  37  Pa.  St.  367.    See 

21  Neb.  596.  also  Keller  v.   Downey,   14  Lane.   L. 

New  York. — See  Davis  </.  McCready,  Rev.  (Pa.)  117;  Lingg  v.  Blummer,  88 

17  N.  Y.  230;  Opper  v.  Caillon,  9  Daly  Pa.  St.  518;  Hofifman  v.  Foster,  43  Pa, 

(N.  Y.)  157;  Lindon  v.  Beach,  6  Hun  St.  137;  Boomer  v.  Henry,  13  Pa.  Co, 

(N.   Y.)  200;    National  Bank  of  North  Ct.   Rep.   104;    Erie  Boat,  etc.,  Co.  tr. 

America  v.  White,  19  N.  Y.  App.  Div.  Eichenlaub,   127  Pa.  St.  164.     Contra^ 

390;  Albany  County  Bank  v.  Rider,  74  Smith  v.  Popular  Loan,  etc.,  Assoc.,  93 

Hun  (N.  Y.)  349;  Sawyer  t/.  Chambers,  Pa.  St.  19;  Tradesmen's  Nat.  Bank  v. 

44  Barb.  (N.  Y.)45;  Saxton  v.  Dodge,  Bachenheimer,  5  Pa.   Dist.  Rep.  2x8; 

57  Barb.  (N.  Y.)  84.  Gittings  v.  Loper,  84  Fed.  Rep.  loa, 

Pennsylvania.  —  Kraft  v.  Gingrich,  12  decided  in  the  United   States  Circuit 

Pa.  Co.   Ct.  Rep.  604.     See  also  Hays  Court  for  the  Eastern  District  of  Penn« 

V.  Kingston,  (Pa.   1889)   16  Atl.  Rep.  sylvania.    See  also  Gere  v.  Unger,  125 

745,  23  W.  N.  C.  (Pa.)  277;  Woods  v.  Pa.  St.  644. 

Vankirk,  17  Pa.  Co.  Ct.  Rep.  158,  5  Pa.  Utah.  — Voorhees  v.  Fisher,  9  Utah 

Dist.  Rep.   135;  Newbold  v.  Bernard,  303. 

15  Pa.  Co.  Ci.  Rep.  118;  Chestnut  St.  Wisconsin,  —  Gregorys.  Hart,  7  Wis. 

Nat.  Bank  v.  Ellis,    161   Pa.   St.   241;  532. 

Superior  Nat.  Bank  v.  Stadelman,  153  United  States,  —  McClintick  v.  John- 
Pa.  St.  634;  Devlin  v.  Burns,  147  Pa.  ston,  i  McLean  (U.  S.)  414. 
St.  168;  Reznor  v.  Supplee,  81  Pa.  St.  England,  —  Harvey    v.    Towers.    6 
180;  Woods  V.  Watkins,  40  Pa.  St.  458.  Exch.  656;  Bramah  v.  Roberts,  i  Bing. 

Texas.  —  Smith     v.     Traders*    Nat.  N.  Cas.  469,  27  E.  C.  L.  460;  Lewis  v. 

Bank,  74  Tex.  541;  Gee  v.  Saunders,  66  Reilly,  i  0-  B.  349,  41  E.  C.  L.  572. 

Tex.  333.    See  also  Malsch  v.  Heller,  QoMtioxi  Tint  Mooted  by  tho  Flslati£ 

(Tex.  Civ.  App.  1896)  37  S.  W.  Rep.  384.  —  In  Ball  v.  Powers.  62  Ga.  757,  the 

Wisconsin.  — Gregory  v.  Hart,  7  Wis.  court  held  that  while  correct  pleading 

532;  Peterson  v.  Johnson,  22  Wis.  21.  requires  the  defendant  to  allege  in  his 

United  States.  —  Elminger  v.  Drew,  4  plea  the  facts  necessary   to  make  the 

McLean  (U.  S.)  396.  defense  good  against  the  plaintiff,  yet 

Fraud  in  the  ^nsideration  —  Florida,  if  the  plea  omits  such  averments  and 

—  Hancock  v.  Hale,  17  Fla.  808.    See  the    plaintiff    introduces    evidence    to 

also  Livingston  v.  Roberts,  18  Fla.  70:  prove  that  he  is  a  bona  fide  holder  for 

Prescottf.  Johnson,  8  Fla.  391.  value,  etc.,  the  defendant  may  prop- 

Georgia.  —  See  Steed  v.  Groves,  (Ga.  erly  offer  evidence  to  the  contrary  and 
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assignee  is  a  holder  with  notice,*  or  in  bad  faith,'  or  without 

m 

the  coart  may  charge  the  jury  on  the  1.  Date  of  Alleged  Votioe.  —  A    plea 

subject.      To  substantially  the  same  setting  up  the  facts  showing  a  defense 

point,  see  Huff  v.  Wagner,  63  Barb,  between  the  original  parties  and  aver- 

(N.  Y.)  215.  ring  generally  that  the   plaintiff  had 

Joiat    Payee    Suing    u    Assignee.  —  notice  of  the  premises,  but  failing  to 

Where  the  several  payees  of  a  note  in-  state  that  he  had  such  notice  at  or  be- 

dorse  the  same  to  one  of  their  number  fore  the  time  when  the  note  was  as- 

who  sues  the  maker,  the  answer  set-  signed  to  him,  is  demurrable.     Bemis 

ting  up  a  want  of  consideration  need  v.  Horner,  44  111.  App.  317,  reversed  in 

not  aver  notice  or  knowledge  in  the  145  111.  567,  but  only  because  the  trial 

plaintiff,  as  his  suit  is  to  be  regarded  court  erroneously  struck  out  the  plea 

precisely  as  if  he  had  brought  it  in  the  on  account  of  certain  irregularities  in 

capacity  of  payee  of  the  note.     Saxion  filing  it. 

V.  Dodge,  57  Barb.  (N.  Y.)  84.  Votice  of  Failure  of  Consideration.  —  In 

In  Alfthama,  if  the  declaration  does  a  suit  by  an  assignee  against  the  ac- 

not  allege  that  the  plaintiff  is  a  pur-  ceptor  of  a  bill  of  exchange  the  latter 

chaser  for  value  before  maturity  and  answered   that  the  bill  was  given  in 

without  notice  of  equities  or  defenses  consideration  of  goods  warranted  to  be 

—  and  regularly  by  the  practice  in  that  of  a  certain  quality,  that  they  were  not 

state,   such  averment  should   not   be  of  the  quality  warranted,  and  that  the 

made  in  the  declaration  —  a  plea  im-  plaintiffs   were  agents  of  the   payees 

peaching  the  consideration  for  fraud  or  and  knew  the  consideration  of  the  bill. 

otherwise  or  alleging  a  failure  of  the  The  answer  was  held  bad  on  demurrer 

consideration  need  not  also  allege  that  for  failing  to  allege  that  the  plaintiff 

the  plaintiff  had  notice  of  the  defense  bad  notice  of  the  breach  as  well  as  of 

or  that  his  right  to  recover  is  for  other  the   warranty.     Hubler  v,   Pullen,    12 

reasons  subject  thereto.     In  order  to  Ind.  567.     To  the  same  point  see  Davis 

invoke  protection  of  the  law  merchant  v.  McCready,  17  N.  Y.  230;   American 

the  plaintiff  must  present  the  necessary  Boiler  Co.  v.  Foutham,  (Supreme  Ct.) 

facts  in  a  special  replication   to  the  50  N.  Y.  Supp.  351. 

plea;  a  general  replication  will  not  do.  2.  General  Averment  of  Mala  Fides.  — 

Slaughter   vr  Montgomery  First  Nat.  In  Uther  v.  Rich,  10  Ad.  &  El.  784,  37 

Bank,    109    Ala.    157;    Alabama    Nat.  £.  C.  L.  232,  which  was  an  action  by 

Bank  v,  Halsey,  109  Ala.  196;   Tram-  an  indorsee  against  the  drawer  of  a  bill 

mell  V.   Hudmon,   56    Ala.   235.     See  of  exchange,  payable  to  the  order  of 

also  Wetumpka  v.  Wetumpka  Wharf  the  drawer  and  indorsed  by  him,  the 

Co.,  63  Ala.  611.  plea  alleged  that  the  note  was  drawn 

£n  Vorth  Oarolina  if  the  complaint  and  indorsed  by  the  defendant  to  a 
avers  that  the  plaintiff  took  the  instru-  third  party  for  a  special  purpose,  who, 
ment  for  value  before  maturity,  and  in  fraud  of  that  purpose,  had  handed 
that  allegation  is  admitted  or  not  prop-  it  to  another,  who  in  turn  indorsed 
erly  denied,  it  becomes  necessary  for  it  to  the  plaintiff,  and  that  "  the 
the  defendant  to  allege  and  prove  that  plaintiff  was  not  at  any  time,  nor 
the  plaintiff  had  notice  of  the  alleged  now  is,  a  bona  fide  holder  of  the  said 
defense  against  the  payee  or  immedi-  bill  of  exchange  for  value  or  consider- 
ate party  from  whom  the  plaintiff  ac-  ation  in  that  t^half  given."  The  rep- 
quired  title;  but  if  the  complaint  does  lication  was  de  injuria^  and  it  was  held 
not  allege  that  the  plaintiff  was  a  that  nothing  was  put  in  issue  by  these 
holder  for  value  before  maturity  the  pleadings  but  the  fact  of  a  considera- 
defendant  is  relieved  of  the  necessity  tion  having  been  given,  and  that  the 
of  alleging  notice  of  the  defense  set  up  defendant  was  not  at  liberty  to  show 
in  his  answer,  and  the  question  is  to  that  the  plaintiff  knew  of  the  fraud, 
be  determined  by  evidence  on  the  Denman,  C.  J.,  said:  *'  The  only 
trial.  Campbell  v,  Patton,  113  N.  proper  mode  of  implicating  the  plain- 
Car.  481.  In  that  case  the  answer  tiff  in  the  alleged  fraud  by  pleading  is 
alleged  fraudulent  representations  by  to  aver  that  he  had  notice  of  it,  leaving 
the  payee,  but  the  practice  seems  to  be  the  circumstances  by  which  that  notice 
the  same  where  the  defense  is  not  is  to  be  proved,  directly  or  indirectly, 
based  upon  fraud.  See  Wiggins  v,  to  be  established  in  evidence;  and  we 
Kirkpatrick,  114  N.  Car.  298.  cannot  treat  the   allegation  that    the 
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value,*  or  after  maturity,*  or  derived  title  from  one  who  was 
affected  by  the  alleged   infirmity.'     In  Indiana  a  distinction  is 

drawn  between  cases  in  which  an  instrument  is  obtained  by  fraud 
and  those  in  which  there  is  a  want  or  failure  of  consideration ;  in 
the  former  it  is  unnecessary  to  allege  that  the  plaintiff  had  notice 
of  the  defense.*     In  Vermont  no  allegation  connecting  the  plaintiff 

plaintiff  was  not  a  bona  fide  holder  as  Compare  Erie  Boat,  etc.,  Co.  v,  Eichen- 

equivalent    to    such     an    averment."  laub,  127  Pa.  St.  164. 

The  case  was  followed  in  Voorhees  t/.  On   the  other    hand,   where  a  plea 

Fisher,  9  Utah  303,  holding  that  an  an-  avers  that  the  holder  of  the  note  prior 

swer  alleging  that  the  '*  plaintiff  is  not  to  the  plaintiff  was  cognizant  of   the 

an   innocent  holder  for  value  of  said  alleged   failure  of  consideration  it   is 

note,"   is  insufficient  as  a  charge  of  not  sufficient    without  also    charging 

mala  fides  in  the  absence  of  a  distinct  that  the  plaintiff  received  the  note  with 

allegation  of  the  facts  constituting  bad  notice,   or  under    suspicious    circum- 

faith.     See  also  Clarion  Second  Nat.  stances;  nor  can  the  defendant  under 

Bank  v,  Morgan,  165  Pa.  St.  199.     But  such  a  pleading  be  allowed  to  prove 

compare  Sturges  c.  Metropolitan  Nat.  that  the  plaintiff  had  notice.     Parker 

Bank,  49  III.  228.  v,  Raynal,  i  La.  Ann.  209. 

1.  Yariance.  —  A  plea  alleging  a  fail-  4.  Huntington  First  Nat.  Bank  v. 
ure  of  consideration  and  that  the  plain-  Ruhl,  122  Ind.  279,  where  the  court 
tiff  took  the  instrument  with  notice  said:  **  In  the  case  of  Giberson  v. 
thereof  or  after  maturity  will  not  ad-  JoIIey,  120  Ind.  301,  we  collected  and 
mit  proof  that  he  was  not  a  holder  for  examined  our  own  decisions  and  de- 
value. Warman  v.  Akron  First  Nat.  clared  that  it  is,  and  long  has  been,  the 
Bank,  70  111.  App.  181.  rule  in  this  state  that  where  a  note  is 

2.  Snffidencj  of  Averment.  —  In  an  shown  to  have  been  obtained  by  fraud, 
action  by  an  indorsee  against  the  it  devolves  upon  the  holder  to  show 
maker  of  a  note  the  answer  averred  that  he  is  a  good  faith  purchaser  in  all 
that  the  note '*  was  received  coupled  that  the  term  implies.  It  has  certainly 
with  and  subject  to  all  equities  be-  been  the  rule  since  the  decision  in  the 
tween  this  defendant  and  [the  payee],"  case  of  Harbison  v.  State  Bank,  28 
and  then  proceeded  to  set  up  a  coun-  Ind.  133.  It  is  not  necessary  to  again 
terclaim  for  partial  failure  of  the  con-  discuss  the  question,  but  we  may, 
sideration  of  the  note.  The  court  held  without  impropriety,  say  that  we  are 
that  the  answer  was  sufficient  and  that  convinced  that  our  rule  is  a  just  and 
fairly  interpreted  it  was  a  denial  of  the  salutary  one.  »  »  •  it  seems  to 
assignment  of  the  note  for  value  and  follow,  necessarily  and  directly,  that  if 
before  maturity.  Wiggins  v,  Kirkpat-  the  answer  shows  that  the  note  was 
rick,  114  N.  Car.  298.  obtained   by   fraud  it  states  a  prima 

8.  Thus  in  Rice  v.  Van  Ackere,  22  111.  faHe  defense,   sufficient  to   require  a 

App.  588,  the  maker  of  a  note  was  sued  reply  from  the  plaintiff.      It  is  quite 

by  a  holder  who  acquired  title  from  one  difficult  to  conceive   how    it    can    be 

to  whom  the  payee  had  transferred  it.  otherwise  when,  as  the  cases  generally 

The  defendant  set  up  fraudulent  rep-  declare,  the  fact  that  the  note  was  ob- 

resentations  by  the  payee  and  alleged  tained  by  fraud  casts  the  burden  upon 

that   the  plaintiff   had   notice   thereof  the  holder.     The  rule  we  have  stated 

and  acquired  tide  after  maturity  and  should  prevail  in  all  cases  where  the 

without    consideration.     These    aver-  answer  shows  that  the  note  originated 

ments  were  held  insufficient  because  it  In  fraud,  and  there  is  nothing  in  the 

did  not  appear  but  that  the  plaintiff's  decisions  in  Hunter  v.  McLaughlin,  43 

transferrer  was  an  innocent  holder  for  Ind.  38,  and  Glenn  v.  Porter,  49  Ind. 

value  before  maturity,  in  which  case,  500,   which    opposes  this    conclusion, 

according  to  well-settled  principles,  the  What  was  said  in  the  opinions  in  those 

plaintiff's  title  would  be  unaffected  by  cases,  so  far  as  it  is  relevant  to  the 

either  of  the  circumstances  alleged  as  point  here  directly  involved,  was  said 

a  defense.      See  also    Superior    Nat.  generally  and  in  respect  to  answers 

Bank  v.  Stadelman,   153  Pa.  St.  634.  pleading  simply  a  want  of  considera- 
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with  the  alleged  defense  against  the  original  party  is  necessary  in 
any  case.  * 

6.  Illegality  in  Consideration  —  a.  Necessity  of  Specially 
Pleading.  —  At  common  Law  illegality  in  the  consideration  could 
be  proved  under  the  general  issue  of  non  assumpsit,'^  but  not 

don.  The  decision  in  Woollen  t/.  the  makers  by  fraud,  covin,  and  mis- 
Vankirk,  6i  Ind.  497,  does  to  some  representation.  That  would  be  good 
extent  oppose  the  conclusion  we  have  were  the  suit  brought  by  the  payee, 
stated,  but  it  is  evident  that  in  that  but  it  is  insufficient  where,  as  in  this 
case  the  court  fell  into  error  by  con-  case,  an  indorsee  is  the  plaintiff.  Bra- 
fusing  the  cases  which  hold  that  a  mah  v.  Roberts,  i  Bing.  N.  Cas.  469, 
plea  of  want  of  consideration  is  not  27  E.  C.  L.  460.  The  plea  should  have 
good  unless  it  avers  notice,  with  those  gone  further  and  shown  that  the  in- 
which  plead  fraud  in  securing  the  dorsee  was  in  privity  with  the  payee, 
note.  None  of  the  cases  cited  by  the  and  the  suit  thus  subject  to  the  same 
court  in  its  opinion  sustain  the  ruling  equities  attached  on  the  note  to  which 
made  in  that  case,  for  in  none  of  them  the  payee's  suit  would  have  been 
was  the  question  presented.  It  is  liable.  That  could  only  appear  by 
somewhat  difficult  to  determine  just  showing  that  the  indorsement  was 
what  point  controlled  the  decision  in  made  without  consideration,  or  with 
Maxwell  v.  Morehart,  66  Ind.  301,  but,  notice  of  the  fraud,  or  after  the  note 
however  this  may  be,  we  do  not  think  became  due."  In  Bemis  v.  Horner,  44 
it  can  be  regarded  as  an  authority  in  111.  App.  317,  affirmed  on  this  point  in 
favor  of  the  appellant's  contention  that  145  111.  567,  the  present  doctrine  in  ///. 
an  answer  showing  that  a  note  was  ob-  diana  was  thus  condemned:  *'  Though 
tained  by  fraud  is  not  sufficient  unless  proof  of  fraud,  illegality,  etc.,  in  the 
it  alleges  that  the  plaintiff  had  notice  making  or  original  circulation  of  a  note 
of  the  fraud  when  he  purchased  the  will  cast  upon  the  holder  the  burden 
note.  We  hold  that  the  paragraphs  of  of  showing  that  he  is  such  for  value, 
the  answer  which  allege  facts  showing  etc.,  yet  this  is  a  rule  of  evidence 
that  the  note  was  obtained  by  fraud  only,  and  not  of  pleading,  as  the  Sn- 
are sufficient.  There  is,  however,  at  preme  Court  of  Indiana  regarded  it  in 
least  one  paragraph  of  the  answer  Huntington  First  Nat.  Bank  v.  Ruhl, 
which  is  clearly  bad,  and  that  is  the  122  Ind.  279.*'  Other  cases  which 
paragraph  which  pleads  want  of  con-  deny  that  the  rule  of  evidence  governs 
sideration.  This  paragraph  is  bad  be-  the  rule  of  pleading  are  Harvey  v. 
cause  it  does  not  aver  that  the  plaintiff  Towers,  6  Exch.  656;  Lane  v,  Krekle, 
was  not  a  purchaser  tor  value  and  in  22  Iowa  399. 

good  faith.     The  authorities  discrimi-  1.  Limerick    Nat.   Bank  v.   Adams, 

nate  between  cases  in  which  a  note  is  (Vt.  1898)  40  Atl.  Rep.  166. 

obtained  by  fraud  and  those  in  which  2.  Gould  PI.,  c.  6,  §  47;  Shippey  v. 

there  is  a  want  or  total  failure  of  con-  Eastwood,   9  Ala.    200;    Robinson    v. 

sideration.     There   is   reason   for  this  Howard,   7    Cush.   (Mass.)  611,    note; 

distinction.     It  often  happens  that  one  Dixie  v.  Abbott,  7  Cush.  (Mass.)  610. 

man  executes  a  note  without  consider-  See  McKyring  v.  Bull,  16  N.  Y.  297; 

ation    for  the  accommodation    of    an-  and  article  Contracts,  vol.  4,  p.  952, 

other,    and    no    one    would    think    of  where  it  is  also  shown  that  the  doctrine 

declaring  that  it  would  not  be  valid  in  was  abrogated  in  England  by^  the  Hil- 

the  hands  of  one  who  paid  value  for  it  ary  Rules  which  are  there  quoted;  Os- 

b»fore  maturity,  although  he  may  have  canyan  v.  Winchester  Repeating  Arms 

known  that  it  was  executed  without  Co.,  103  U.  S.  261.     In  connection  with 

consideration.     Hinkley   t\    St.    Louis  the  case  last  cited,  see  the  comments  in 

Fourth  Nat.  Bank,  77  Ind.  475."     The  the  opinion   written   by    Hon.    T.  W. 

opinion  from  which  the  foregoing  quo-  Dwight  as  referee  in  Marie  r.  Garrison, 

tation  is  taken  fails  10  notice  the  con-  13  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  388, 

trary   cases  of   Ruddell   v.  Fhalor,   72  note. 

Ind.    533,   and   Glover  v.  Jennings,  6  In  Shippey  v.  Eastwood,  9  Ala.  200, 

Blackf.  (Ind.)  10,  in  which  latter  ca>;e  it  was  held  that  illegality  making  the 

the  court  said:    *'Take  for  example  the  note  absolutely  void  by  statute  may  be 

plea  that  the  note  was  obtained  from  shown   under  the  general   issue,   but 
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under  the  plea  of  non  est  factum  in  an  action  on  a  sealed  obliga- 
tion,* unless  the  objection  appeared  upon  the  face  of  the  instru- 
ment.* 

By  atatnte,  in  some  of  the  United  States  illegality  must  be  set 
up  by  special  plea  or  by  specification  of  defense  under  the  gen- 
eral issue,* 

In  Oode  Pleading  the  defense  of  illegality  is  deemed  to  be  new 
matter  which  must  be  specially  pleaded  and  cannot  be  proved 
under  a  general  denial,*  nor  under  an  answer  setting  up  want  of 
consideration,*  or  failure  of  consideration,*  where  the  illegality 
does  not  appear  on  the  face  of  the  complaint,  or  necessarily  from 
the  plaintiff's  evidence.'' 

b.  Sufficiency  of  Averment.  —  A  plea  or  answer  setting 
up  illegality  of  consideration  must  fully  and  clearly  allege  all  the 
facts  which  entered  into  the  consideration  and  rendered  the  same 
illegal.^     It  need  not  be  stated  in  addition  to  an  allegation  of 

that  if  the  illegality  makes  it  merely  pears  upon  the  face  of  the  instrument, 

voidable  '*  then  perhaps  it  might  be  Greathouse  v.  Dunlap,  3  McLean  (U. 

necessary  to  plead    the    statute    spe-  S.)  316. 

cially."  8.  Bradford    v,    Tinkham,    6    Gray 

ConBideratlon  In  Yiolation  of  Foreign  (Mass.)  494,  and  Chenery  v.  Barker,  12 

Statute.  —  In  Roop  z/.  Delahaye,  2  Colo.  Gray  (Mass.)  345,  where  the  illegality 

307,   decided   in    1874,   and    evidently  consisted  in  the  sale  of  liquor  in  viola- 

upon  common-law  principles  —  for  the  tion  of  law;    Johnson  v.  Ballingall,  i 

court  remarked  that  the  defense  of  ille-  Ga.  68.     See  also  Butman  v,  Forshay, 

gality  may  ordinarily  be  shown  under  21  La.  Ann.  165;  and  article  Contracts, 

the  general  issue  —  it  was  held  that  if  vol.  4,  p.  953. 

the   defendant   in   a  suit  wherein  the  4.  Dillon  v,  Darst,  48  Neb.  803;  May 

plaintiff  declares  specially  on  a  promts-  v.  Burras,  13  Abb.  N.  Cas.  (N.  Y.  Ciiy 

sory  note  would  avoid  the  contract  as  Ct.)  384;    Boswell    v,    Welshoefer,    9 

in  contravention  of  the  law  of  another  Daly  (N.  Y.)  196;    Marie  v.  Garrison, 

state,  •'  he  ought  to  plead  specially  the  13  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  388, 

fact  that  the  contract  was  made  abroad,  note    [commenting    upon   Oscanyan  v. 

and  show  the  law  of  the  foreign  juris-  Winchester  Repeating  Arms  Co.,  103 

diction.'*  U.  S.  261];    Durham  Fertilizer  Co.  v. 

1.  In  such  an  action  the  defense  Pagett,  39  S.  Car.  69.  See  also  Mil- 
must  be  specially  pleaded.  Great-  bank  v.  Jones,  127  N.  Y.  370;  and  arti- 
house  V.  Dunlap,  3  McLean  (U.  S.)  303;  cle  Answers  in  Code  Pleading,  voL  i. 
Coyle  V.  Fowler,  3  J.  J.  Marsh.  (Ky.)  p.  844. 

473;     Morton    v.    Fletcher,    2    A.    K.  5.  May  v,  Burras,  13  Abb.   N.  Cas. 

Marsh.  (Ky.)  137,  holding  that  the  rule  (N.  Y.  City  Ct.)  384,  an  action  against 

applies  even  where  the  illegality  ren-  the  drawer  of  a  check,  the  defendant 

ders  the  instrument  not  only  voidable  seeking  to  prove  that  it  was  given  in 

but  absolutely  void.     See  also  Colton  settlement  of    a  gaming  transaction. 

V.  Goodridge,  2  W.  Bl.   1108;    Sharon  Lyts  v.  Keevey,  5  wash.  606. 

V.  Sharon  68  Cal.  29.  6.  Durham  Fertilizer  Co.  v.  Pagett, 

Compounding  Felony.  —  That  the  in-  39  S.  Car.  69. 

strument   was  given    to  compound  a  7.  For  cases  recognizing  the  qualifica- 

felony,  is  a  defense  which  must  be  spe-  tion  indicated  by  the  last  clause  of  the 

cially   pleaded.     Harmer  v.   Rowe,    2  text,  see  Sharon  v,  Sharon,  68  Cal.  29; 

Chit.  Rep.  334,   18  E.   C.  L.  358;  sub  Milbank  f.  Jones,  127  N.  Y.  375;   Os- 

nom,  Harmer  v.  Wright,  2  Stark.  35,  3  canyan  v.  Winchester  Repeating  Arms 

E.  C.  L.  306.  Co.,  103  U.  S.  261. 

2.  Illegality  in  the  consideration  8.  Fisher  v,  Fisher,  113  Ind.  474: 
may  be  taken  advantage  of  by  general  Kain  v.  Rinker,  i  Ind.  App.  86.  See 
demurrer,  in  arrest  of  judgment,  or  by  also  Coyle  v.  Fowler,  3  J.  J.  Marsh, 
writ  of  error,  where  the  objection  ap-  (Ky.)  473. 
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facts  showing  the  consideration  to  be  in  violation  of  a  statute 

Qhoniiig  ftad  Swindling  —  "Bohemian"  maturity,  does  not,  and  will  not,  viti- 
tete.  —  fa  Kain  v,  Rinker,  i  Ind.  App.  ate  such  contract." 
86,  the  note  was  given  for  "  Bohe-  Settlement  of  Criminal  Prosecution  — 
mian  "  oats  with  a  collateral  contract  Compoonding  Felony.  —  In  Graham  v, 
by  the  payee,  and  the  answer  was  held  Marks,  98  Ga.  67,  the  plea  by  a  surety 
insufficient  because  it  merely  charac-  attempted  to  allege  that  the  note  was 
terized  the  transaction  as  based  upon  a  given  in  settlement  of  a  criminal  prose- 
gaming  and  swindling  consideration  cuiion,  and  it  was  held  bad  on  demur- 
without  showing  it  to  be  such  by  any  rer  for  failure  to  allege  that  the 
allegation  of  matter  of  fact,  and  with-  principal  had  committed  any  offense 
out  alleging  that  any  of  the  acts  or  and  for  omitting  the  averment  of  any 
promises  of  the  parties  was  made  de-  facts  from  which  the  court  could  deter- 
pendent  upon  any  uncertain  act  or  mine  that  he  was  being  prosecuted  or 
event.  See  also  Ebersole  v.  Morrison  the  nature  of  the  offense  charged 
First  Nat.  Bank,  36  111.  App.  267.  against  him.     See,  however,  Howk  v. 

Qambling  in  Fntoree.  —  In  Fisher  v.  Eckert,  4  Thomp.  &  C.  (N.  Y.)  300, 
Fisher,  113  Ind.  474,  a  demurrer  was  where  the  answer  alleged  in  very  gen- 
sustained  to  an  answer  which  alleged  eral  terms  that  the  note  was  obtained 
**  that  the  only  consideration  for  such  under  menace  of  a  prosecution  for  f el- 
note  was  the  payment  of  margins  on  ony,  but  on  appeal  from  a  judgment  in 
wheat  that  had  never  been  delivered  to  favor  of  the  defendant  the  answer  was 
defendant  by  plaintiff  or  by  any  one  considered  as  amended  to  conform  to 
for  him."  The  court  said:  *'  For  the  proof  which  established  the  de- 
aught  that  was  alleged  to  the  contrary  fense.  As  to  the  propriety  of  such 
in  the  second  paragraph  of  answer,  it  amendments  in  support  of  a  judgment 
might  well  have  been  that  the  wheat  see  generally  article  Amendments,  vol. 
therein   mentioned,   upon    which    the  i,  pp.  578,  582. 

'  margins '    were   paid   for  which   the  For  an  answer  sufficiently  showing 

note  in  suit  was  given,  was  to  be,  and  that  the  note  was  given  in  considera- 

was  in   fact,  delivered  to  some  third  tion  of  the  dismissal    of    a    pending 

person  at  defendant's  request;  or  that,  criminal    prosecution    see    Collier    v, 

if  such  wheat  was  to  be  delivered  to  Waugh,  64  Ind.  456;  and  for  another 

defendant,  he  bad  prevented  such  de-  answer  held  sufficient  to  show  that  the 

livery  thereof  by  his  refusal  to  receive  note  was  based  upon  an  agreement  to 

such    wheat;   or  that  the  wheat  '  had  stifle  a  criminal  prosecution  although 

never  been  delivered  to  defendant  by  it  did   not  positively  allege   that  the 

plaintiff  '  because  the  time  for  such  de-  party    had     actually    committed    the 

livery  had  not  yet  arrived.     In  White-  crime,    see    Welborn    v.    Norwood,    i 

sides   V.   Hunt,  97  Ind.  iqi,  after  an  Tex.  Civ.  App.  614. 

exhaustive  examination   of  the  ques-  An   answer  does  not  show  a  com- 

tion    which   defendant    intended   and  pounding  of  a  felony  where  it  denies 

attempted   to  present  by  the    second  that  any  felony  was  in  fact  committed 

paragraph  of  his  answer  herein,  it  was  and  shows  that  no  prosecution  for  one 

held,   substantially,   that    where    any  was  pending.     Catlin    v,    Henton,   9 

commodity  is  bought  for  future  deliv-  Wis.  476. 

ery,  without  regard  to  the  form  of  the  Election  Wager.  —  Under  a  statute 
contract,  if  the  parties  mutually  under-  making  void  all  notes  for  the  repayment 
stand  and  intend  that  the  purchaser  of  money  lent  to  be  wagered  where  the 
shall  pay  for,  and  the  seller  shall  de-  money  is  so  lent  "  at  the  time  of  such 
liver,  the  commodity  sold  at  the  matur-  wager"  an  answer  alleging  that  the 
ity  of  the  contract,  the  transaction  is  consideration  of  the  note  was  money 
legal  and  valid;  and  the  fact  that  the  given  for  the  purpose  of  betting  on  an 
purchaser  is  required  to  deposit  a  mar-  election  does  not  aver  sufficient  facts 
gin,  and  to  increase  the  same  at  any  to  constitute  a  defense  unless  it  clearly 
time  the  market  may  require  it,  to  se-  shows  that  the  loan  was  contemporane- 
care  the  payment  of  the  purchase  ous  with  the  wager.  Ensley  v.  Patter- 
price  at  maturity,  or  that  the  seller  son,  19  Ind.  95. 

shall  deposit  a  margin,  and  increase  An   answer  alleging  that  the   note 

the  same  like  the  purchaser,  to  secure  was  given    upon    an    election    wager 

the  delivery  of  the  commodity  sold  at  should  state  "  what  election,  between 
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that  the  instrument  was  executed  in  the  state  where  the  action 


whom  it  was  pending,  and  the  particu-  they  would  be    required  to   show   a 

lars  of    the    transaction."    Sybert    v,  license  at  the  trial  is  not    alleged.'* 

Jones,   IQ  Mo.  86,   where  the  answer  Taliaferro  v,  Moffett,  54  Ga.  150. 
held  insufficient  alleged  that  the  note        Knowledge  of  Vnlawfcl  PiixpoM.~In 

was  griven  as  a  bet  on  the  August  elec-  Wallace  v.  Lark,   12  S.  Car.  576,  the 

tion,  1852,  for  state  and  county  officers,  defendant's  answer  alleged   that  the 

authorized  by  the  constitution  and  laws  note  was  given  for  a  horse  to  be  used 

of  the  state  of  Missouri.  in  the  Confederate  service  and  that  the 

YiolaUon  of  liquor  Law.  —  Illegality  horse  was  actually  so  used.  A  demur- 
consisting  in  the  sale  of  spirituous  rer  was  sustained  because  the  answer 
liquor  without  a  license  is  not  shown  failed  to  aver  that  the  vendor  knew  at 
by  an  answer  merely  alleging  a  sale  of  the  time  of  the  sale  the  purpose  for 
spirituous  liquor  and  negativing  a  which  the  horse  was  bought,  even  as- 
license.  Johnson  v.  Meeker,  i  Wis.  suming,  which  the  court  did  not  admit, 
436.  that  such  knowledge  would  defeat  the 

Variance.  —  Descriptive  averments  action, 
of  essential  facts  must  be  proved  as  Gonolvsion  of  Law.  —  An  averment 
alleged.  On  this  principle  it  was  held  that  the  note  was  based  upon  a  **  gam- 
that  an  answer  alleging  that  the  note  bling  transaction  "  by  the  defendant  in 
was  given  for  intoxicating  liquors  sold  cotton  futures  was  held  to  be  a  mere 
by  the  plaintiff  to  the  defendant  in  vio-  statement  of  a  legal  conclusion  and  in- 
lation  of  law  was  not  supported  by  evi-  sufficient.  McCamant  v,  Batsell,  59 
dence  of  such  sales  by  a  third  party  to  Tex.  363. 

the  defendant  and  an  assignment  of        OeflniteiiOM  and  Certainty.  —  A  statu- 

accounts  therefor  to  the  plaintiff  which  tory  provision  that  '*  the  answer  shall 

constituted  the    consideration  of    the  set  forth  in  clear  and  precise  terms " 

note.     Hurlbut  v,  Bagley,  99  Iowa  127.  the  substantive  facts   relied   upon  in 

Violation  of  Sunday  l^w.  —  An  answer  avoidance  does  not  require  more  clear- 
alleging  that  the  note  was  given  for  ness  and  precision  than  is  necessary  in 
goods  sold  on  Sunday  negativing  the  a  technical  plea  in  bar.  So  held  in 
existence  of  any  of  the  facts  or  condi-  Chenery  v.  Barker,  12  Gray  (Mass.) 
tions  which  would  withdraw  it  from  345,  where,  under  an  answer  alleging 
the  operation  of  the  statute  interdicting  that  the  note  was  given  for  spirituous 
'*  all  contracts  made  on  Sunday,  un-  and  intoxicating  liquors  sold  to  the  de- 
less,'*  etc.,  was  held  sufficient  without  fendant  in  violation  of  law,  the  defend- 
showing  that  the  sale  was  also  offen-  ant  was  permitted  to  prove  that  the 
sive  to  another  section  of  the  statute  note  was  made  in  renewal  of  two  for- 
which  made  the  sale  of  goods  an  in-  mer  notes  which  were  given  on  the 
dictable  misdemeanor.  Wads  worth  v,  same  illegal  consideration.  The  court 
Dunnam,  (Ala.  1898)  23  So.  Rep.  699.  said:    "  In  Hay  v,  Ayling,  16  Q.  B. 

A  plea  alleging  that  the  note  sued  on  423,  71  £.  C.  L.  423,  which  was  an  ac- 

was  executed,  delivered,  and  received  tion  against  the  acceptor  of  two  bills  of 

on  Sunday,  without  any  averment  that  exchange  of  the  same  date,  each  for 

the  payee  knew  that  it  was  made  on  £50,  the  defendant  pleaded  that  he  ac- 

Sunday,  was  held  insufficient  in  Ray  v.  cepted   the   bills   at  the   request  of  a 

Catlett,  12  B.  Mon.  (Ky.)  534.  third  person  named,  to  whom  he  had 

Srogi  niogally  Sold.  ~-  A  statute  made  lost  £100,  by  betting  on  a  horse  race, 

it  a  misdemeanor  for  a  person  to  keep  and  that  he  had  accepted  the  bills  in 

a  drug  store"  without  first  obtaining  a  consideration  of  said  sum  of  £100  so 

license  therefor  from  the  medical  board  lost  by  betting,  and  to  secure  the  pay- 

of  his  own  school."     A  plea  alleging  ment  thereof,  contrary  to  the  statute  in 

as  a  defense  to  a  note  given  for  drugs  such  case  made.     Upon  the  trial  of  an 

purchased  from  the  plaintiffs  that  the  issue  on  the  replication  de  injuria,  etc, 

latter  kept  a  drug  store  '*  without  first  the  proof  was  that  the  defendant  at 

obtaining  a  license,"   etc.,   following  first  accepted,  in  consideration  of  the 

the  language  of  the  statute  as  above  gaming  transaction  mentioned  in  his 

Quoted,  was  held  to  be  insufficient  on  plea,  a  bill  drawn  by  the  plaintiff  for 

emurrer,  because  *'  the  material  issu-  £100,  which  was  dishonored,  and  that 

able  fact  as  to  what  school  the  plain-  the  plaintiff  then  gave  him  time,  and 

tiffs  belonged  and   from   what  board  took  the  acceptances  declared  upon,  by 
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is  brought,  for  this  is  a  legal  presumption.^     An  answer  alleging 
that  the  consideration  was  property  sold  contrary  to  law  need 
not  contain  an  offer  to  return  the  property.* 
c.  Averment  of  Notice,  etc.,  in  Action  by  Indorsee.  — 

Where  the  alleged  illegality  does  not  render  the  instrument 
absolutely  void  and  the  plaintiff  \s  prima  facie  entitled  to  protec- 
tion by  the  law  merchant,  the  plea  or  answer  must  show  that  he 
was  not  a  bona  fide  holder  for  value  before  maturity.' 

6.  AyermeiLt  of  Diligence.  —  At  Common  Law,  in  an  action  against 
an  indorser  of  a  note  or  drawer  of  a  bill  of  exchange,  the  general 
issue  of  non  assumpsit  requires  the  plaintiff  to  prove  due  dili- 
gence in  making  demand  of  payment  and  giving  notice  of  non- 
payment.* 

In  Codo  PliAdtng,  it  has  been  held  under  the  rule  requiring  specific 
denials,^  that  where  the  complaint  against  the  indorser  of  a  note 
alleges  demand,  refusal,  protest,  and  notice  of  protest,  an  answer 
denying  protest,  or  notice  thereof,  is  not  a  denial  of  a  demand;  • 
and  that  an  averment  of  **  due  and  legal  notice  "  of  dishonor  is 
not  traversed   by  denial  of  **due'*   notice,   but  legal  notice  is 

way  of  renewal.  It  was  decided  that  els,  notes  or  checks  not  being  author- 
there  was  no  variance  between  the  plea  ized  so  to  be  used  or  put  in  circulation." 
and  the  proof,  but  that  as  the  first  bill  The  court  said:  **  This  plea  was  clearly 
was  for  an  illegal  consideration,  the  demurrable  upon  the  ground  of  uncer- 
two  others  were  for  the  same,  accord-  tainty.  It  does  not  show  the  character 
ing  to  the  averments  in  the  defendant's  of  the  tickets,  notes,  or  checks  set  up 
plea.  That  decision  conforms  to  our  as  the  consideration  of  the  note,  nor  by 
view  of  the  law.*'  whom   issued  —  whether  by   a    state, 

A  plea  alleging  that  the  note  was  county,  or  a  city  corporation,  or  by  a 

executed  on  Sunday,   specifying    the  private  corporation,  or  an  individual. 

day  of  the  month  and  year,  in  consid-  The  pleader  is  required  to  inform  his 

eratlon  of  drugs  '*  then   and   there  "  adversary,  by  his  pleading,  of  the  na- 

Bold  to  the  defendant  by  the  plaintiffs  ture  and  character  of  the  defense  relied 

in  the  transaction  of  the  ordinary  busi-  upon,  with  sufficient  certainty  to  enable 

ness  of  the  plaintiffs,  was  rejected  as  him  to  reply  understandingly." 

insufficient  to  show   a  transaction  of  1.  Bowen  t/.  Kemerer,  ii  Phila.  (Pa.) 

business  in   violation   of  the  Sunday  557,  33  Leg.  Int.  (Pa.)  170. 

law,  for  the  reason  that  the  plea  did  2.  Barker  v.  Justice,  41  Miss.  245. 

not    state    in    terms    the   day  of    the  3.  Johnson  v.   Meeker,   i  Wis.  436; 

month  on  which  the  sale  was  made,  Johnston  v.  Dickson,  i   Blackf.  (Ind.) 

nor  that  it  was  done  on  Sunday,  nor  256;  Bailey  v.  Bid  well,  13  M.  &  W.  73. 

that  the  drugs  were  delivered,  **  nor  See  also    Ebersole  v.   Morrison   First 

show  what  was  done  toward  a  sale,  or  Nat.  Bank,  36  111.  App.  267;  Bemis  z/. 

in    relation  to  it  so  as  to  enable  the  Horner,   44    111.   App.    319;     Baldwin 

court  to  say  that  the   plaintiffs  did  in  v,  Brogden,  2  Stew.  (Ala.)  9;  Coyle  v. 

fact  labor  in  their  own  or  any  other  Fowler,    3    J.    J.    Marsh.    (Ky.)    473: 

trade  or  calling  on  the  sabbath.  '     Ray  Howk  v.  Eckert,  4  Thomp.  &  C.  (N.  Y.) 

V.  Catlett.  12  B.  Mon.  (Ky.)  534.           '  300;  Bailey  v.  Bidwell,  13  M.  &  W.  73. 

In  Ford  v.  Ragland.  25  Ark.  612,  the  And  see  supra^  c.  Averment  of  Notice ^ 

defendant  pleaded  that  the  considera-  ete,^  in  Action  by  Indorsee;  and  for  an 

tion  of  the  note  sued  upon  "  was  cer-  answer  held  sufficient  in  this  particular, 

tain  tickets,  checks  or  notes,  purport-  see  Collier  v.  Waugh,  64  Ind.  456. 

ingr  that  money  would   be  paid   to  the  4.  Peters  v,  Hobbs,  25  Ark.  67. 

receiver,  holder  or  bearer,  which  said  5.  See  generally  article  Answers  in 

tickets,  notes  or  checks  were  intended  Code  Pleading,  vol.  i,  p.  777. 

to  be  used  as  a  currency  or  medium  of  6.  Brennan  v,  Lowry,  4  Daly  (N.  Y.) 

trade,  in  lieu  of  money,  the  said  tick-  253. 
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thereby  admittect;  ^  a  denial  by  an  indorser  of  receipt  of  notice 
of  protest  may  be  stricken  out  as  irrelevant.*  If  a  notarial  pro- 
test is  filed  as  an  exhibit  to  the  complaint,  an  answer  averring 
want  of  knowledge  or  information  sufficient  to  form  a  belief  is 
not  a  sufficient  denial  of  the  alleged  presentation,  demand, 
refusal  of  payment,  and  protest.  • 

ATMding  £fRMt  of  VoUrj't  C«rtifi«ate.  —  In  New  York  an  affidavit 
denying  receipt  of  notice  of  dishonor,  in  order  to  destroy  the 
effect  of  a  notary's  certificate  of  protest  as  presumptive  evidence 
under  the  code^  must  be  positive  and  unqualified,^  not  upon 
information  and  belief,^  and  must  be  annexed  to,  but  distinct 
from,  the  answer.^  The  original  affidavit  must  be  served ;  service 
of  a  copy  is  insufficient.*  If  the  defendant  is  allowed  to  testify, 
without  objection,  that  no  notice  of  protest  was  received,  the 
legal  sufficiency  of  the  notice  is  open  to  inquiry,  regardless  of  the 

1.  Treadwell  v,  Hofifman,  5  Daly  (N.  issory  note  or  bill  of  exchange,  or  of 
Y.)  207;  Voung  V,  Miller,  63  Cal.  302.       the  service  of  notice  thereof  on  a  party 

In  Huffaker  v.  National  Bank,  12  to  the  note  or  bill;  specifying  the  mode 
Bush  (Ky.)  292,  a  denial  that  the  note  of  giving  the  notice,  the  reputed  place 
was  "  duly  "  protested  was  held  in-  of  residence  of  the  party  to  whom  it 
sufficient.  See  generally  as  to  the  was  given,  and  the  post-office  nearest 
sufficiency  of  denial  that  an  act  was  thereto;  is  presumptive  evidence  of 
*'  duly "  done,  article  Answers  in  the  facts  certified,  unless  the  party. 
Code  Pleading,  vol.  i,  p.  807.  But  in  against  whom  it  is  offered,  has  served 
Stoeckle  v.  Gray,  (Del.  1897)  39  Atl.  upon  the  adverse  party,  with  his  plead- 
Rcp-  775,  an  action  on  a  note  against  ing,  or  within  ten  days  after  joinder  of 
an  indorser,  an  affidavit  of  defense  an  issue  of  fact,  an  original  affidavit  to 
setting  up  that  "  the  said  promissory  the  effect  that  he  has  not  received  no- 
note  was  never  protested  according  to  tice  of  nonacceptance,  or  of  nonpay- 
law,"  was  held  sufficient  to  prevent  ment  of  the  note  or  bill.  A  verified 
judgment  on  the  pleadings.  answer  is  not  sufficient  as  an  affidavit, 

2.  Edgerton  v.  Smith,  3  Duer  (N.  Y.)  within  the  meaning  of  this  section.*' 
614;  Harbeck  v.  Craft,  4  Duer  (N.  Y.)  6.  Harbeck  v.  Craft,  4  Duer  (N.  Y.) 
128.     See  also  Gawtry  v,  Doane,  51  N.  122. 

Y.  90;  Bartlett  v.  Benson,  14  M.  &  W.  '*  The  statute  only  applies  where  no 
733.  Compare  Ward  r,  Waterhouse,  2  notice  has  been  received  at  any  time." 
Robt.  (N.  Y.)  653.  Union  Bank  v,  Gregory,  46  Barb.  (N. 
Reception  of  notice  cannot  be  denied  Y.)  102,  holding  that  it  is  not  a  suffi- 
on  information  and  belief.  Gridler  v,  cient  denial  where  the  defendant  ad- 
Farmers',  etc..  Bank,  12  Bush  (Ky.)  mits  that  he  received  notice  but  alleges 
336.  that  it  was  not  until  a  certain  date, 

3.  Huffaker  v.    National    Bank,    12  long  after  the  note  fell  due. 

Bush  (Ky.)  292;  Gridler  v.  Farmers',  An  affidavit  admitting  receipt  of  no- 
ctc.  Bank,  12  Bush  (Ky.)  335.  Contra^  tice,  but  alleging  a  want  of  knowledge 
where  the  protest  of  the  notary  does  or  information  sufficient  to  form  a  be- 
not  accompany  the  complaint.  Dicker-  lief  as  to  whether  it  was  due  notice,  does 
son  V,  Kimbal,  i  Code  Rep.  (N.  Y.  not  meet  the  requirement  of  the  code. 
Special  Term)  49;  Bailey  v.  Lane,  13  Pierson  r.  Boyd,  2  Duer  (N;  Y.)  39. 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  354.  6.  Gawtry  v,  Doane,  51  N.  Y.  84. 

4.  New  York  Code  Civ.  Pro.,  §  923,  7.  Gawtry  v,  Doane,  51  N.  Y.  84, 
provides  as  follows:  *'  The  certificate  where  the  court  also  said  that  **  the 
of  a  notary  public  of  the  state,  under  denial  to  be  inserted  in  the  affidavit  is 
his  hand  and  seal  of  office,  of  the  pre-  not  a  proper  one  to  be  inserted  in  an 
sentment  by   him,  for  acceptance  or  answer." 

payment,  or  of  the  protest,  for  non-        8.  Gessner  v.  Smith,  (City  Ct.)  18  N. 
acceptance  or  nonpayment,  of  a  prom-    Y.  St.  Rep.  1013. 
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notary's  certificate,  although  no  affidavit  was  served.*  In  New 
Jersey  a  notary's  certificate  of  protest  is  conclusive  evidence  of 
the  facts  certified,  unless  the  defendant  gives  notice  with  his  plea 
that  he  intends  to  dispute  the  facts.'  But  if  the  certificate 
offered  in  evidence  is  defective,  the  defendant  may  object  to  its 
competency,  though  no  notice  was  given  by  him.* 

7.  Mistake.  —  At  common  law,  in  an  action  between  the  imme- 
diate parties  to  the  instrument,  evidence  of  a  mistake  whereby,  in 
whole  or  in  part,  there  was  an  original  absence  of  consideration 
for  the  contract,  has  been  held  to  be  admissible  under  the  general 
issue  of  non  assumpsit,^  But  if  mistake  is  specially  pleaded,  the 
facts  and  grounds  thereof  should  be  distinctly  stated;  *  although 
an  objection  for  mere  generality  of  averment  should  be  taken  by 
demurrer  pointing  out  the  defect,*  or  in  code  pleading  by  motion 
to  make  the  answer  more  definite  and  certain.'''  Mistake  cannot 
be  proved  under  an  answer  of  payment,®  nor  under  an  answer 

1.  Cuming  V,  Roderick,  28  N.  ^.  and  the  defendants  in  fact  aver  that 
App.  Div.  253.  the  balance  was  produced  against  the 

2.  Gen.  Stat.  N.  J.,  1895,  p.  1401,  defendants  by  mistake,  when,  upon  a 
§  20.  correct  settlement  of  their  accounts, 

8.  Burk  V.  Shreve,  39  N.  J.  L.  214.  nothing  was  due."     To  this  plea  a  de- 

4.  Blakelyz/.  Hampton,  3  McCord  L.  murrer  was  sustained,  the  court  indi- 
(S.  Car.)  469,  where  parol  proof  was  eating  the  defect  in  the  plea  by  italics, 
admitted  to  show  that  the  note  in  suit  as  in  the  following  extract  from  the 
was  given  in  substitution  for  two  other  opinion:  **  It  is  averred  that  the  note 
notes,  and  that  by  miscalculation  it  was  given  for  the  balance  found  due 
was  made  for  a  wrong  sum;  Hunter  upon  a  settlement  of  a^^^«;f/f  and  im'/^j', 
V,  Graham,  i  Hill  L.  (S.  Car.)  370.  between  the  parties,  when  upon  a  cor- 
Compare  Downs  v.  Webster,  Brayt.  rect  settlement  of  their  accounts  only, 
(Vt.)  79;  McDuffie  V.  Magoon,  26  Vt.  nothing  was  due.  This  may  be  true, 
5x8.  and  yet  if  notes  be  taken  into  the  settle- 
In  Equity  a  mistake  may  be  corrected  ment,  the  whole  amount  of  the  note 

so  as  to  make  the  instrument  express  sued  on  may  be  due."  For  other  cases 
the  real  intention  of  the  parties,  even  where  mistake  was  insufficiently 
though  at  law  some  authorities  hold  pleaded,  see  McCormack  v.  Klingen- 
that  parol  evidence  of  mistake,  without  smith,  29  Ind.  296;  Lyman  v.  Camp- 
fraud  or  imposition  is  inadmissible,  bell,  34  Mo.  App.  213;  Marion,  etc., 
See  4  Am.  and  Eng.  Encyc.  of  Law  (2d  Gravel  Road  Co.  v.  Kessinger,  66  Ind. 
ed.),  p.   153.     Hence,  where  equitable  549. 

defenses  are  allowed  in  actions  at  law  6.  Donaldson  v.  Cleburne  First  Nat. 

mistake  may,  in  proper  cases,  be  set  Bank,  (Tex.  Civ.  App.  1893)  22  S.  W. 

up  in  the  answer.    Claxon  v,  Demaree,  Rep.  543. 

14  Bush  (Ky.)  172.     See,  in  general,  7.  Seeley  v.  Engell,  13  N.  Y.  542  [re- 

article  Equitable  Defenses,  vol.  7,  p.  versing  17  Barb.  (N.  Y.)  530],  where, 

799.  and  as  to  the  sufficiency  of  aver-  in  an  action  to  recover  a  balance  on  a 

ments  of  mistake  in  equity  pleading,  note,  the  answer  alleged  that  the  note 

see  article   Mistake,  ante^  p.  32;  and  **  was  by  mistake  given  for  a  greater 

article  Rescission,  Reformation,  and  sum  than  was  due  from  the  maker  to 

Cancellation.  the  payee,  to  wit,  a  sum  sufficient  to 

5.  Mansfield  v.  Barber,  59  Ga.  851;  cancel  the  balance  claimed.*'  The 
Gains  v.  Park,  3  B.  Mon.  (Ky!)  223,  court  held  that  by  taking  issue  on  the 
where  the  plea  alleged  that  the  note  answer  and  going  to  trial  the  objection 
sued  on  was  given  "  to  secure  the  pay-  for  indefiniteness  was  waived.  See 
ment  of  the  amount  which  fell  due  to  generally  article  Definiteness  and 
the  plaintiffs  upon  a  settlement  of  ac-  Certainty  in  Pleadings,  vol.  6,  p.  246. 
counts  and  notes  between  the  parties;  8.  Lowry  v.  Shane,  34  Ind.  495. 
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alleging  actual  fraud,*  nor  under  the  plea  of  non  est  factum  in  a 
common-law  action  on  a  sealed  obligation.* 

EqniUble  Belief  liy  OroM  Complaint.  —  In  code  practice  if  the  instru- 
ment  does  not  express  the  real  intention  of  the  parties,  by  reason 
of  mutual  mistake,  the  defendant  may  have  it  reformed  under  a 
cross  complaint.' 

8.  Duress.  —  At  common  law  duress  was  admissible  as  a  defense 
under  the  plea  of  non  assumpsit,^  but  not  under  the  plea  of  non 
est  factum  in  an  action  on  a  sealed  obligation,*  and  now  by  force 
of  statute  or  of  code  provisions  the  defense  must  be  specially 
pleaded,*  and  the  facts  constituting  the  alleged  duress  must  be 
distinctly  averred.''^  Where  the  action  is  not  between  the  imme- 
diate parties  to  the  instrument,  the  plea  or  answer  must  also  state 
facts  showing  that  the  plaintiff  had  notice  of  the  duress  or 
acquired  title  in  such  a  manner  as  to  subject  him  to  the  defense.® 

9.  Extension  of  Time  —  a.  In  Action  Against  Maker. — 
Extension  of  time  by  the  plaintiff  is  a  good  defense,*  but  being 

1.  Leighton  v.  Grant,  20  Minn.  345.       by  a  detailed  statement  of  facts  that 

2,  Hunter  v.  Graham,  i  Hill  L.  (S.  the  defendant  executed  the  note  in 
Car.)  370.  fear  of  threatened  arrest  and  imprison- 

8.  Norris  v.  Scott,  6  Ind.  App.  18.  ment  at  the  instance  of  the  plaintiff  for 

4.  Gould.  PI.,  c.  6,  §  47.  See  also  a  pretended  crime  of  which  the  defend- 
Hardy  v.  Ross,  4  111.  App.  505.  ant  was  innocent.     It  was  held  on  de- 

5.  In  such  an  action  duress  must  be  murrer  that  the  answer  disclosed  a 
specially  pleaded.    Edwards  v.  Brown,  good  defense. 

I  Tyrw.  182,  I  Cromp.  &  J.  307,  3  Y.  8.  McClintick  v.' Johnston,  i  McLean 

&  J-  423,    9  L.  J.   Exch.  84.  35  Rev.  (U.  S.)  414. 

Rep.  720;  I  Chitty  PI.  (i6th  Am.  ed.)  9.  Davis  v.  Weaver,  (Tex.  Civ.  App. 

511,  note.  1894)  27  S.  W.   Rep.  902;    Gentry   v. 

6.  Richardson  v.  Hittle,  31  Ind.  119.  Walker,  loc  Ga.  123,  where  judgment 
See  also  article  Duress,  vol.  7,  p.  247  was  reversed  for  error  in  striking  out  a 
et  seq,  plea  which  set  up  a  written  agreement 

7.  Garriott  v.  Abbott,  28  Ind.  9;  between  the  plaintiff  and  the  defendant 
Graham  v.  Marks,  98  Ga.  67,  where  the  purporting  to  have  been  founded  upon 
answer  was  held  insufficient  because  a  valuable  consideration,  whereby  the 
it  did  not  appear  that  the  arrest  and  time  for  payment  had  been  extended 
imprisonment  which  was  alleged  as  to  a  sale  subsequent  to  the  commence- 
duress  was  without  authority  of  law,  ment  of  the  action,  although  at  the 
nor  that  if  legal  it  was  accomplished  for  time  of  trial  the  note,  even  under  the 
an  illegal  purpose.  terms  of  the  agreement,  was  past  due. 

Marital  Coercion.  —  In  Richardson  v.  Contra.  —  Payne    v.   Weible,    30  111. 

Hittle,  31  Ind.  119,  husband  and  wife  166,  holding  that  if  the  plaintiff  has 

were  sued  upon  a  negotiable  note  exe-  failed  to  perform  his  agreement  he  is 

cuted  by  both,  and  the  wife  answered  liable  to  an  action  on  his  contract  for 

"  that  she  was  induced  by  the  persua-  damages,  or,  if  he  has  acted  in  fraud 

sions  of  said  payee  and  the  coercion  of  of  his  agreement,  a  court  of  equity  will 

her  said  husband  to  execute  said  note."  interpose   to  stay   the   proceedings  at 

The  answer  was  held  insufficient  for  law,  but  that  the   agreement   for  ex- 

the    reason    that    the   facts  were   not  tension  forms  no  bar  to  an  action  at 

averred  **  so  that  the  court  could  de-  law.     Culver  v,  Johnson,  90  111.  91  (by 

termine  the  question  as  to  whether  they  a  divided   court)   following  Archibald 

amounted  to  legal    coercion  or  not."  ?;*  Argall,  53  111.  307,  and  holding  that 

See  also  Klots  v.  Fincke,  2  Thorn  p.  &  '*  when     an     action     is    prematurely                   ^'^ 

C.  (N.  Y.)  580.  brought,  because  of  an  agreement  to 

Sufficient     Averment. —  In    Bush    c/.  extend  the  time  of  payment,  which  has 

Brown,  49  Ind.  573,  the  answer  showed  not  elapsed,  it  is  matter  in  abatement 
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matter  in  excuse  of  performance,  should  be  specially  pleaded.* 
The  plea  or  answer  should  allege  an  agreement  *  upon  a  valuable 
consideration  ■  and  a  breach  thereof.* 

b.  In  Action  Against  Indorser  or  Surety  — Defenae  under 

Ctaneral  Ime.  —  At  common  law  in  an  action  against  an  indorser  or 
surety  he  may  prove  under  the  general  issue  of  non  assumpsit  that 
he  was  discharged  by  the  plaintiff's  binding  agreement  with  the 
principal  debtor  for  an  extension  of  time,*  and  it  seems  that  a 
special  plea  setting  up  the  defense  is  bad  on  special  demurrer  as 
amounting  to  the  general  issue.* 

Beqniiitei  of  Speoial  Plea.  —  In  a  suit  against  a  surety  or  indorser,  a 
plea  or  answer  alleging  an  extension  of  time  by  the  plaintiff  to 
the  maker,  acceptor,  or  prior  indorser,  must  show  that  the  plain- 
tiff promised  to  extend  the  time  ''  for  a  definite  period  **  upon  a 
valuable  consideration  •  which  must  be  fully  pleaded,'®  and  with- 

oaly,  and   not  in  bar  of  the  action."  note  was  given  a  parol  agreement  was 

See  also  article  Abatement  in  Plead-  entered  into  between  the  parties  that 

ING,  vol.  I,  p.  22.  the  note  should  be  paid   at   maturity 

1.  See  Paddock  v,  Jones,  40  Vt.  474,  if  convenient  and  practicable,  but  if  not 
an  action  by  an  assignee,  the  plea  convenient  and  practicable,  then  that 
alleging  that  the  plaintiff  had  notice  of  the  time  for  the  payment  of  the  same 
the  defense  before  transfer  of  the  note  should  be  extended  until  the  defendant 
to  him.  should  receive  certain  money  which,  as 

2.  Paddock  v,  Jones,  40  Vt.  474.  he  alleged,  he  had  not  received  when 
8.  Costello  V,  Wilhelm,  13  Kan.  229.     he  filed  his  answer.     On  demurrer  the 

See   also  Archibald  v,  Argall,  53  111.  answer  was  held  insuf!icient  because 

307.  there  was  no  allegation  that  it  was  in- 

Sufioieney  of  Evidenoe  of  Considoration.  convenient  or  impracticable  for  the  de- 

—  A  plea  alleging  that  the  agreement  fendant  to  pay  the  note  at  maturity, 

was  made  "  in  consideration  of  certain  5.  Warner    v.    Crane,    20    III.     148; 

valuable  securities  then  placed  in  their  Winne  v.  Colorado  Springs  Co.,  3  Colo. 

hands  as  collateral  security  for  the  pay-  158.     Compare  Duplantier  v.  Newcomb, 

ment  of  said  note  "  was  held  sufficient  2  La.  Ann.  279. 

on  general  demurrer.  Paddock  e/.  Jones,  As  to  the  requisites  of  such  agree - 

40  Vt.  474.  ment  in  order  to  operate  as  a  discharge 

In  Juchter  v,  Boehm,  63  Ga.  71,  the  of  an  indorser  or  surety,  see  Am.  and 

plea  alleged  an  agreement  for  a  good  Eng.  Encyc.  of  Law  (2d  ed.),  title  BiUs 

and  valuable    consideration,  but  was  ^j;;^  A^f?/^^,  vol.  4,  p.  505. 

held  bad  because  it  did  not  set  out  the  6.  Warner  z/.  Crane,  20  111.  148,  where 

consideration    nor    state   whether  the  thecourt  was  of  that  opinion,  but  based 

agreement  was  executed  or  executory,  its  decision  partly  upon  other  grounds. 

In  Aiken  v.  Posey,  13  Tex.  Civ.  App.  7.  Prather    v.  Young,  67   Ind.   480, 

607,  an  answer  alleging  an  agreement  where  the  answer  did  not  clearly  show 

for  a  *' valuable   consideration*'  was  an  agreement  by  the  plaintiff . 

held  sufficiently  definite  as  against  a  8.  Smith    v,    Freyler,   4  Mont.   498; 

demurrer.  Prather  v.    Young,   67    Ind.    480.     It 

In   Union  Nat.  Bank  v.  Cross,  (Wis.  must  state  the  time  to  which  payment 

1898)  75  N.  W.  Rep.  992,  on  motion  of  was  extended.    Glickauf  v.  Hirschhorn, 

the  plaintiff  the  defendant  was  required  73  111.  574. 

to  make  more  definite  and  certain  his  9.  Gllckauf  z/.  Hirschhorn,  73  111.  574; 

answer  setting  up  an  agreement  for  ex-  Smith   v,   Freyler,   4   Mont.  498.     See 

tension  of  time,  by  stating  the  consid-  also  Scharf  v.  Moore,  102  Ala.  468. 

eration  therefor,  and  when  it  was  paid,  10.  Winne  v.  Colorad  oSprings  Co.,  3 

and  ^  whether  the  agreement  was  in  Colo.   158,  where  a  plea  averring  that 

writing.  the  time   was  extended  "  for  a  good 

4.  In  Costello  v.  Wilhelm,  13  *Kan.  and  valuable  consideration,*'  was  held 

229,  the  answer  alleged  that  after  the  to  be  a  mere  statement  of  legal  conclu- 
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out  the  consent  of  the  defendant.^  If  the  defendant  was 
apparently  a  joint  maker  and  is  sued  as  such  he  cannot  defend  on 
the  ground  that  he  was  a  surety  and  was  discharged  by  extension 
of  time  to  the  principal  without  alleging  that  the  plaintiff  had 
notice  of  the  suretyship  at  the  time  of  the  agreement  for 
extension.* 

10.  Fflbilnre  to  Proceed  Against  Prinoipal  at  Bequest  of  Surety.  — 
In  an  action  against  a  surety  a  plea  setting  up  as  a  defense  at  com- 
mon law  that  the  plaintiff  failed  to  proceed  against  the  principal 
at  the  request  of  the  defendant  is  bad,  unless  it  appears  there- 
from that  the  principal  was  solvent  in  the  sense  that  payment 
could  have  been  coerced  by  action,  judgment,  and  execution 
against  him.'  Where  a  like  defense  is  based  upon  a  statutory 
request  and  failure  to  comply  therewith,  the  plea  or  answer  must 
show  such  a  notice  as  the  statute  requires,*  and  expressly  aver 
noncompliance  by  the  plaintiff.* 

11.  Tender.  —  See  generally  article  Tender. 

Baftdineii  to  Pay  at  Time  and  Place.  —  In  an  action  against  the  maker 
or  acceptor  of  a  note  or  bill  payable  at  a  particular  time  and  place 
the  defendant  may  bar  the  recovery  of  interest  and  costs  by  plead- 
ing that  he  was  ready  to  pay  at  the  time  and  place.*  The  tender, 
as  in  an  ordinary  plea  of  tender,  must  be  pleaded  with  ^profert 
in  curia  J' 

sion,  and  therefore  insufficient.     See  Where  the  Statute  Bequirei  Hotieein 

also  Union  Nat.  Bank  v.  Cross,  (Wis.  Writing  it  must  be  averred  that  the  no- 

1898)  75  N.  W.  Rep.  992.  tice  was  in  writing.    Ward  v.  Stout,  32 

f.  Green  v.  Brandon,  Walk.  (Miss.)  lU.  399;    Mendel  v.  Cairnes,  84  Ind. 

372;  Prather  v.  Young,  67  Ind.  480.  J41;    Darby  v,  Berney  Nat.  Bank,  97 

An  Approved  Precedent  of  an  answer  Ala.  646.     Contra^  Coats  v.  Swindle,  55 

by  a  surety,  setting  up  as  a  defense  Mo.  31,  holding  that  although  the  stat> 

that  the  plaintiff  had  given  time  to  the  ute  provides  that  the  request  shall  be 

principal,  will  be  found  in  Holland  v,  in  writing,  it  is  sufficient  to  allege  the 

Johnson,  51  Ind.  347.  fact  of   request,   and  then  it  must  be 

2.  McCloskey  v,  Indianapolis  Manu-  shown  by  the  evidence  that  the  statute 

facturers',    etc..   Union,   67    Ind.    89.  has  been  complied  with. 

Citing  Davenport  v.  King,  63  Ind.  64,  6.  Marshall    v.    Mathers,    103   Ind. 

and  Neel  v,  Harding,  2  Mete.  (Ky.)  247.  458. 

8.  Darby  v,   Berney  Nat.  Bank,  97  6.  Caldwell  v.  Cassidy,  8  Cow.   (N 

Ala.  643,  holding  the  plea  insufficient  Y.)  271,  holding  that  the  plea  should  be 

where  it  merely  averred  in  this  behalf  in  bar  of  the  damages  and  not  of  the 

that  when  the  note  became  due  and  the  action.    See  sdso  Edwards  v,  Hasbrook, 

defendant  requested    the   plaintiff    to  2  Tex.  578;  Central  Bank  v.  Thein,  76 

proceed  against  the  principal,  the  lat-  Hun  (N.  Y.)  571. 

ter  had  "  ample  means  wherewith  to  7.  Carley  v,  Vance,   17   Mass.    389; 

pay    said    indebtedness."      In    many  Hill  v.  Place,  5  Abb.  Pr.  N.  S.  (N.  Y. 

jurisdictions  it  is  held  that  the  defense  Super.  Ct.)  18;  Caldwell  v,  Cassidy,  8 

is  not  available  at  common  law.     See  Cow.  (N.  Y.)  271 ;  Westcott  r.  Patton, 

Am.  and  Eng.  Encyc.  of  Law  (ist  ed.),  10  Colo.  App.  544. 

vol.  20,  p.  799.  '*  The  plea  in  such  case,  to  be  a  good 

4.  Averment  ofBeqiieff  to  Colleet"  the  one,  must  state  that  the  maker  was 

note  out  of  the  defendant's  principal  is  ready  to  pay  the  money  at  the  time  and 

not  sufficient  where  the  statute  provides  place  named,  that  he  has  ever  since 

for    notice  '*  to   bring  suit  thereon  '*  been  ready  there  to  pay  the  same,  and 

against  the  principal.     Darby  v,  Ber-  that  he  brings  the  money  into  court  for 

ney  Nat.  Bank^  97  Ala.  643.  the  plaintiff."     Lyons  v,  Williamson, 

654  Volume  XIV. 


Plea  NEGOTIABLE  INSTRUMENTS,  or  Amwer. 

12.  Pajrment.  (See  generally  article  Payment.) —  In  an  action 
by  an  assignee  of  a  note  or  bill  against  a  maker  or  acceptor  an 
answer  alleging  payment  before  assignment,  and  that  the  plaintiff 
had  notice  thereof  prior  to  such  assignment,  states  a  good  defense.* 
Usury,  payment,  and  extension  of  time  to  the  principal  whereby 
the  defendant,  a  surety,  was  discharged,  are  not  inconsistent 
defenses,'  nor  are  payment  and  denial  of  plaintiff's  ownership,' 
but  payment  and  denial  of  execution  have  been  held  to  be  incon- 
sistent defenses.* 

18.  Fraud  in  Obtaining  Execution  of  Instrument  —  Under  the  General 
Iiene.  —  At  common  law  fraud  relating  to  the  execution  of  the 
instrument  *  may  be  proved  under  the  general  issue  of  non 
assumpsit  where  the  action  is  on  an  unsealed  instrument  or  under 
non  est  factum  in  an  action  on  a  specialty.*  Nevertheless  the 
defense  may  be  specially  pleaded. '' 

27  Me.    152.    To  the  same  point,  see  may  have  paid  the  notes  to  the  true 

Greeley  v.  Whitehead,  35  Fla.  523.  owner."      Cavitt    v.   Tharp,    30    Mo. 

1.  Cromwell  v.  Yandes,  61  Ind.  495.  App.  134. 

But  where  the  defendant  pleaded  4.  Sheppard  v,  Starrett,  35  Mo.  367. 
payment  to  the  assignor  before  the  issu-  See  also  May  v.  Burk,  80  Mo.  679. 
ance  of  the  summons  in  the  case,  and  Contra^  Patrick  v.  Boonville  Gas  Light 
the  declaration  alleged  an  assignment  Co.,  17  Mo.  App.  462.  See  also  Nelson 
long  before  the  commencement  of  the  v,  Brodhack,  44  Mo.  596. 
suit,  it  was  held  that  the  plea  tendered  5.  Fraud  Belating  to  Exeoation  of  In- 
an  irrelevant  and  immaterial  issue  and  itmment.  —  The  fraud  discussed  in  this 
should  have  been  treated  as  a  nullity,  section  is  not  such  as  relates  to  the  con- 
Robinson  V.  Keys,  9  Humph.  (Tenn.)  sideration,  but  that  which  concerns  the 
144.  execution  of  the  instrument,  as,  for  in- 

Answer  Preventing  Judgment  on  Plead-  stance,  misreading  the  instrument,  or 

ings.  —  In  Farmers',  etc.,  Sav.  Bank  v.  by  artifice  obtaining  the  party's  signa* 

Christensen.  51  Cal.  571,  an  action  by  ture  to  an  instrument  which  he  did  not 

an  assignee  against  the  maker,  it  was  intend  to  sign.     In  some  of  the  cases 

held  that  an  answer  alleging  payment  cited  in  the  following  notes  it  is  not 

at  maturity  to  the  payee  while  he  was  entirely    clear    whether    the   defense 

the  "  holder  '*   without  any  notice  of  pleaded  in  general  terms  was  intended 

the  alleged  prior  assignment  was  held  to  attack  the  consideration  or  the  exe- 

sufficient  to  raise  an  issue  of  fact  so  as  cution.     In  McClintlck  v,  Johnston,  i 

to  prevent  judgment  for  the  plaintiff  on  McLean  (U.   S.)  417,  and  in  Dorr  v. 

the  pleadings.  Munsell,  13  Johns.  (N.  Y.)  430,  how- 

Deflnlteneis  in  Plea  of  Payment.  —  In  ever,  the  distinction  above  noticed  was 

Hawkins  v,  Fellowes,  6Dana(Ky.)  128,  explicitly  referred  to.    The  defense  of 

the  defendant  pleaded  that  the  plaintiff  fraud  in  the  consideration  of  the  instru- 

indorsed  and  delivered  the  note  to  a  ment  has  been  discassed  supra^  p. — . 

third  party  to  whom  the  note  was  paid,  6.^Ausem  r.  Byrd,  6  Ind.  475;  Hil- 

but  did  not  state  by  whom  it  was  paid,  dreth  v,  Tomlinson,   2  Greene  (Iowa) 

The  plea  was  held  bad,  because  it  did  360;  Woolson  t/.  Shirley,  6  Dana  (Ky.) 

not  negative  the  supposition  that  the  309;  Banks  v,  McCosker,  82  Md.  518; 

plaintiff  had  paid  it  as  indorser,  taken  Soper  v.   Peck,  51   Mich.  563;  Dorr  t^. 

up  the  note,  erased  the  indorsement,  Munsell,    13  Johns.  (N.  Y.)43o;   Van 

and  sued  in  his  own  name.  Valkenburgh  v,  Rouk,  12  Johns.  (N. 

8.  Shed  V,  Augustine,  14  Kan.  282;  Y.)337;  Stacy  v.  Ross,  27  Tex.  3;  Tay- 

Osborne  v.  Waller,  (Minn.  1898)  75  N.  lor  v.  King,  6  Munf.  (Va.)  358;   Mc- 

W.   Rep.   732,   where  the  court  said:  Clintick  v.  Johnston,  i  McLean  (U.  S.) 

**  The  time  of  payment  may  have  been  417. 

extended,  and  the  notes  paid  after  they  7.  McClintick  v.  Johnston,  i  McLean 

became  due."  (U.  S.)4i7,  holding  that  the  plea  does 

8.  *'  Non  constat  but   the  defendant  not  amount  to  the  general  issue,  in- 
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SnffldMioy  of  tpeoiftl  Pita  or  Amwor.  —  According  to  the  weight  of 
authority  at  common  law,  an  averment  that  the  instrument, 
whether  sealed  or  unsealed,  was  obtained  from  the  defendant  by 
fraud,  covin,  and  misrepresentation,  is  not  objectionable  for  gen- 
erality.* Other  well-considered  cases  hold  that  the  facts  consti- 
tuting the  fraud  must  be  specified,*  and  this  is  the  rule  in  code 
pleading.*  In  an  action  by  an  assignee  against  a  maker  or 
acceptor  the  plea  or  answer  should  aver  the  additional  facts  which 
would  be  necessary,  as  already  shown,*  in  a  plea  or  answer 
impeaching  the  consideration  of  the  instrument  in  an  action 
between  the  same  parties,*  unless  the  circumstances  alleged  are 
such  as  to  render  the  instrument  void  in  the  hands  of  a  bona  fide 
holder  for  value  before  maturity.* 

14.  Alteration  of  Instrument — a.  Necessity  of  Plea  or 
Answer.  —  The  fact  that  the  instrument  has  been  altered  since 
its  execution  must  be  put  in  issue  by  the  defendant  by  some 
proper  plea  or  answer.'' 

asmuch  as  it  does  not  amount  to  a  de-  lar  note  in  suit  was  the  one  which  was 

nial  of  any  allegation  which  the  plain-  open  to  the  defense, 
tiff  is  bound  to  prove  in  support  of  his        8.  McMurray  v,  Gifiord,  5  How.  Pr. 

declaration.  (N.  Y.  Supreme  Ct.)  14;   Cummings  v. 

1.  Strawser  v.  Johnson,  2  Greene  Thompson,  18  Minn.  246,  where  certain 
(Iowa)  373;  Hildreth  v.  Tomlinson,  2  averments  relating  to  the  misreading 
Greene  (Iowa)  360;  Whiteheads/.  Root,  of  the  instrument  were  discussed  by 
2  Mete.  (Ky.)  584;  Evans  v.  Stone,  80  the  court  and  held  sufficient  to  show 
Ky.  78;  Ross  r.  Braydon,  2  Dana  (Ky.)  fraud.  Gushee  v.  Leavitt,  5  Cal.  160; 
161;  Sharp  V,  White,  i  J.  J.  Marsh.  Frits  t/.  Frits,  32  Ark.  327.  See  also 
(Ky.)  106,  holding,  however,  that  it  is  Mitchell  v,  Tomlinson,  91  Ind.  167; 
the  usual  and  better  practice  to  specify  Thomas  v.  Ruddell,  66  Ind.  326;  Glenn 
the  fraud.     McClintick  v,  Johnston,  i  v.  Porter,  49  Ind.  500. 

McLean  (U.  S.)  414.     See  also  the  form  4.  See  supra,  p.  641. 

of  plea  passed  sub  siUntio  in  Harvey  v,  6.  Banks  v,  McCosker,  82  Md.  518; 

Towers,  6  Exch.  6^6.  McClintick  v,  Johnston,  i  McLean  (U. 

2.  Giles  V.  Williams,  3  Ala.  316;  S.)  414;  Harvev  v.  Towers,  6  Exch. 
Hazard  z\  Griswold,  21  Fed.  Rep.  178,  656.  See  also  Parklson  v.  Boddiker. 
quoted  in  article  Fraud,  vol.  9,  p.  693,  10  Colo.  505. 

note  2.     See  also  Munson  v.  Nichols,  For  averments  of  notice  of  the  fraud 

62  111.  Ill,  where  the  plea  held  suffi-  held  sufficient  to  admit  proof  of  notice 

cient  as  against  a  demurrer  is  set  forth  see  Cummings  v,  Thompson,  18  Minn, 

in  full;    Kimble  v,   Christie,    55   Ind.  246. 

140,  wheie  the  answer  held  insufficient  Contra   in  Indiana,  —  See    supra^  p. 

in  substance  is  set  forth  in  full;  and  644,  note  4,  and  Mitchell  r.  Tomlinson, 

Butler  V.  Cams,  37  Wis.  61,  where  the  91  Ind.  167. 

answer,  alleging  substitution  of  an  in-  6.  For  the  conflicting  authorities  on 

strument  which  the  defendant  did  not  this  question  of  substantive  law  see 

intend  to  sign,  is  set  forth  in  full  and  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.), 

was  held  sufficient.  title    Bills    and   Notes,  vol.  4,   p.   326 

Certainty  in  Averm«nt.  —  In  Black  v,  et  sea.    For  an  answer  setting  forth 

Halstead,  39  Pa.  St.  64,  an  action  by  fraud  and  held  sufficient  as  against  a 

an   indorsee  against  the  maker  of  a  ^^/fayf<^  holder  for  value  see  Butler  v. 

note,  the  defendant  pleaded  that  the  Cams,  37  Wis.  61;  and  for  an  insuffi- 

payee  claimed  to  have  two  of  the  de-  cient  answer  in  that  behalf  see  Ruddell 

fendant's    notes    of    like    date    and  v.  Fhalor,  72  Ind.  533. 

amount,  one  of  which  was  a  forgery  7.  Warner  v,  Spencer,  7  J.  J.  Marsh, 

or  fraudulently  obtained.     The  aver-  (Ky.)  340;  Hunt  r.  Mitchell,  4  Thomp. 

ment  was  held  insufficient  because  it  &  C.  (N.  Y.)  57,   i  Hun  (N.  Y.)  621. 

did  not  distinctly  state  that  the  particu-  See  alsoCantrelle  v,  Percy,  17  La.  520. 
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(2)  In  Particular  Cases  —  (a)  Collation  of  Taxes —  The  Offloer  Whose 
Uroiif  Is  Speoially  Involved  in  mandamus  proceedings  relating  to  the 
collection  of  taxes,  is  the  proper  respondent,  and  no  one  else  need 
be  joined  with  him,*  unless  another  officer  will  also  be  affected 
by  the  proceeding.' 

(b)  Ximioipal  Corporations  and  Offloers  —  When  Corporation  Feed  Be  Joined.  — 
In  a  proceeding  against  an  officer  of  a  municipal  corporation,  it 
IS  unnecessary  to  join  as  a  respondent  the  corporation  itself,* 
unless  some  act  of  the  corporation  is  complained  of,  as  well  as 
the  act  of  the  officer.'* 

court  said:  "  The  relator  is  entitled  to  board  of  assessors  had  included  by 
an  effective  writ,  and  he  can  have  it  mistake,  in  an  assessment  for  repav* 
only  on  the  terms  of  joining  in  its  com-  ing,  a  lot  of  the  relator  outside  of  the 
mands  all  those  whose  co-operation  is  assebsment  district,  and  that  the  col- 
by  law  required,  even  though  it  be  by  lector  was  proceeding  to  collect  the 
separate  and  successive  steps,  in  the  assessment  by  levying  upon  the  prop- 
performance  of  those  official  duties,  erty  of  the  relator.  It  was  held  that 
which  is  necessary  to  secure  to  him  his  the  collector  was  properly  joined  as  a 
legal  right."  party  defendant.     People    v,   Wilson, 

1.  State  V.  O' Kelly,  48  La.  Ann.  28;  119  N.  Y.  515. 

Waldron   </.  Lee,  5  Pick.  ^Mass.)  323;  8.  Fry    v.   Reynolds,   33    Ark.   450; 

Shields  v,  Grear,  55  N.  J.  L.  503;  Peo-  People  v.  Myers,  50  Hun  (N.  Y.)  479: 

£le  V,  Ashbury,  46  Cal.  523;  People  v.  People  v.  Bnnkerhoff,  68  N.  Y.  259. 

[yers,  50  Hun  (N.  Y.)  479.  Against  ChalrmaTi  and  Clerk  of  a  B(WTd« 

CoUeetor  and  City  Offioials.  —  A  man-  —  In  People  v.  Brinkerhoff,  68  N.  Y. 
damns  proceeding  against  a  city  col-  259,  the  chairman  of  a  board  of  super- 
lector  of  taxes  to  compel  him  to  pay  visors  had  improperly  ruled  that  a  vote 
them  over  to  I  he  county  collector  is  was  lost,  and  the  clerk  had  recorded 
properly  brought  against  the  city  col-  the  ruling.  In  a  mandamus  proceed- 
lector  alone,  as  other  city  officials  are  ing  against  the  chairman  and  clerk  to 
not  necessary  parties.  Shields  v,  reverse  this  action  it  was  held  that  the 
Grear,  55  N.  J.  L.  503;  State  v.  O'Kelly,  board  of  supervisors  was  not  a  neces- 
48  La.  Ann.  280.  sary  party. 

Treainrer  and  Collector.  —  Where  an  Against  Comptroller   of  City  of  Few 

alternative  mandamus  issues  to  a  town  York. —  In  a  proceeding  by  the  attor- 

treasurer   to  compel  him  to  issue   his  ney-general   to    obtain    a    mandamus 

warrant  of  distress  to  a  collector,  it  is  against  the  comptroller  of  the  city  of 

not  necessary  to  join  the  collector  as  New  York,  it  was  held  that  the  city 

respondent.     Waldron  v,  Lee,  5  Pick,  was  not  a  necessary  party,  as  it  was  the 

(Mass.)  323.  duty  of  the  counsel  of  the  corporation 

Auditor  and  CoUeetor.  —  The  collector  to  act  as  counsel  to  all  the  depart- 

of    taxes    is    not    a    necessary    party  ments  and  officers  of  the  city  govern- 

respondent  in  an  application  for  a  writ  ment.     People   v.  Myers,  50  Hun  (N. 

of  mandate  to  compel  the  auditor  to  Y.)  479. 

enter  on  the  assessment  roll  the  delin-  4.  Corporation      Properly      Joined.  — 

quent   taxes    of    the   preceding   fiscal  Where  the  mayor  and  aldermen  of  a 

year.     People  v.  Ashbury,  46  Cal.  523.  city  rejected   the  vote  of  a  ward  and 

The  City  and  County  of  Few  York  need  ordered  the  city  clerk  not  to  record  the 

not  be  joined  as  respondent  in  a  man-  return,  they  must  be  joined  as  parties 

dam  us  proceeding  by  the  attorney-gen-  defendant  in  a  mandamus  proceeding 

eral  against  the  comptroller  of  the  city  against  the  clerk,  directing  him  to  re- 

to  compel  the  latter  to  pay  taxes  col-  ceive  and  record  the  return.     Taylor 

lected  into  the  state  treasury.     People  v.  McPheters,  iii  Mass.  351. 

V,  Myers,  50  Hun  (N.  Y.)  479.  A  School  IMatriet  may  be  joined  as  a 

8.  Correetion  of  Aseesinient  —  Joining  respondent  in  proceedings  against  the 

€olleotor.  —  Upon  an  application  for  a  president  and  secretary  of  the  board  to 

mandamus  to  compel  the  correction  of  compel  the  payment  of  a  claim.     Bar- 

an  assessment    it  appeared   that    the  ber  v,  Mulford,  117  Cal.  356. 
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WlLen  the  Aotion  If  Againit  the  CorporAtion  individual  officers  should 
not  be  joined  unless  they  are  personally  in  default.* 

Enfordng  OlAims  Against  Xnnioipal  Corporations.  —  In  proceedings  to 
enforce  claims  against  municipal  corporations,  all  officers  may  be 
joined  whose  action  is  necessary  to  give  the  relator  his  relief.* 
But  persons  only  collaterally  interested  need  not  be  joined,* 
as  where  they  have  done  all  that  is  required  of  them.'* 

(c)  Frooeedings  Affecting  PriTate  Corporations  —  When  Corporation  Heed  Hot 
Be  Joined.  —  In  mandamus  proceedings  in  which  a  private  corpora- 
tion is  interested,  but  not  entitled  to  notice,  it  need  not  be 
joined  as  a  respondent.* 

I.essor  and  Lessee.  —  It  has  been  held,  however,  that  both  the 
lessee  and  owner,  being  corporations,  must  be  joined  in  an 
action  affecting  the  property  leased.* 

1.  To  Grant  liquor  license. —  In  an  party  defendant  to  a  mandamus  pro- 
application  for  a  mandamus  to  compel  ceeding  to  compel  a  County  Court  ta 
a  County  Court  to  grant  a  liquor  levy  a  tax  to  pay  county  indebtedness, 
license,  it  is  improper  to  make  the  State  v.  Anderson  County,  8  Baxt. 
county  clerk  a  party,  unless  it  appears  (Tenn.)  249. 

that  he  has  refused  to  perform  some  4.  Ingerman  v.  State,  128  Ind.  225; 

act  which  the  law  especially  enjoins  State  v.  Richter,  37  Wis.  275. 

upon  him.    McLeod  v,  Scott,  21  Ore>  Duty  Performed.  —  A  county  board  of 

gon  94.  supervisors  which  has   performed  its 

2.  People  V.  Neilson,  5  Thomp.  &  C.  duties  in  the  premises  need  not  be 
(N.  Y.)  367;  Fox  V,  Trinidad  Water-  made  a  party  to  a  mandamus  proceed- 
works  Co.,  7  Colo.  App.  401.  ing  against  the  county  clerk  to  compel 

The  Clerk  of  the  Board  of  Education  was  the  making  and  signing  of  orders  for 

held  a  necessary  party  to  a  mandamus  money  due   to  the   relator.     State   v. 

proceeding  against  the  president  of  the  Richter,  37  Wis.  275. 

board   and  others  to  compel  the  pay-  Aasessment    Paid.  —  Where    a    ditch 

ment  of  a  claim    for  repairs,   where  commissioner     has    collected     assess- 

drafts   were   required   to    be  counter-  ments  levied  for  the  construction  of  a 

signed  by  such  clerk.     People  v.  Neil-  ditch,  in  a  mandamus  proceeding  to 

son,  5  Thomp.  &  C.  (N.  Y.)  367.  compel  him  to  pay  for  such  construc- 

Treasnrer  and  Soooessor.  —  Fox  v,  tion  he  cannot  successfully  urge  as  a 
Trinidad  Waterworks  Co.,  7  Colo.  App.  reason  for  withholding  the  fund  that 
401,  was  an  action  of  mandamus  to  the  landowners  who  paid  the  assess- 
compel  the  payment  of  certain  city  ments  are  not  made  parties  to  the  ac- 
warrants.  Before  the  case  was  decided  tion.  Ingerman  v.  State,  128  Ind.  225. 
a  change  had  taken  place  in  the  office  6.  Private  Corporation  Kot  Entitled  to 
of  city  treasurer,  and  it  was  held  that  Kotioe.  —  Where  a  statute  requires  the 
both  the  late  and  the  new  treasurer  license  of  a  foreign  insurance  corn- 
were  necessary  parties  to  a  final  settle-  pany  upon  breach  of  its  conditions,  to 
ment  of  the  proceeding.  be  revoked  without  notice  to  the  com- 

8.  State  V.  Anderson  County,  8  Baxt.  pany.  a  mandamus  to  compel  such 
(Tenn.)  249;  Labette  County  v.  Moul-  revocation  will  be  granted  without  re- 
ton,  112  U.  S.  217;  State  V.  Williams,  quiring  the  company  to  be  made  a 
68  Conn.  131;  Ingerman  v.  State,  128  party  to  the  suit.  State  v.  Doyle,  40 
Ind.  225;  State  v.  Richter,  37  Wis.  275.  Wis.  220. 

Township       Trustee.  —  In       Labette  6.  Owner  and  Lessee.  —  When  it  ap- 

County   V.    Moulton,    112    U.   S.  217,  pears  that  a  railway  neglecting  a  duty 

it  was  held  that  a    township  trustee  imposed  by  statute  has  been  leased  to 

was  not  a  necessary  party  in  a  man-  another  corporation,  which  in  turn  has 

damus  proceeding  against  county  com-  leased  all  its  lines  to  a  third  corpora- 

missioners    to    enforce    a    judgment  tion,  the  owner  of  the  road  and  the  cor- 

agatnst  the  township.  poration  in  possession  are  necessary 

A  County  Trustee  is  not  a  necessary  parties  to  a  proceeding  to  compel  re. 
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Joinder  of  Offloen.  —  In  a  mandamus  proceeding  to  compel  the 
performance  of  a  duty  imposed  on  the  governing  body  of  a  cor- 
poration all  the  officers  concerned  must  be  joined.*  But  when 
the  default  of  a  single  officer  is  complained  of,  other  officers  need 
not  be  joined.* 

(d)  Xembers  of  Boards  Who  ^e  Hot  in  Befniat.  —  In  a  mandamus  pro- 
ceeding to  compel  action  by  a  board  composed  of  a  number  of 
members,  some  of  whom  are  willing  to  perform  their  duty,  it  is 
generally  held  that  all  the  members  should  be  joined,  and  not 
merely  those  who  refuse.* 

All  Feed  Hot  Be  Joined  when  a  less  number  can  act  and  are  willing 
to  do  so.^ 

(e)  Title  to  Offtoe  Involved.  —  In  mandamus  proceedings  involving 
the  title  to  an  office  all  persons  must  be  joined  whose  action  is 
necessary  to  admit  the  relator  to  the  office.* 

The  Ineombent  of  the  Oi&ce  must  be  joined  if  his  right  and  title  to 
the  office  is  involved.*     But  where  such  right  is  not  involved, 

pairs  of  a  public  road  crossed  by  the  sion  of  their  readiness  to  perform  the 

line  of  railway.     Mobile,  etc.,  R.  Co.  duty,  whereupon  a  peremptory  man- 

V,  Commissioners'  Ct..  97  Ala.  105.  damus  was  ordered,  it  was  held  that 

1.  Cooperrider  v.  State,  46  Neb.  84.  the  order  for   the    peremptory    man- 

8.  OfioenNotin  Defftnlt.  —  The  board  damus  should  be  against  all.    State  v, 

of  directors  of  a   bank  need   not    be  Jones,  i  Ired.  L.  (N.  Car.)  129. 

joined    in    a  proceeding  against    the  4.  ICajoritj  Willing  to  Act.  —  Where  a 

cashier  to  compel  the  latter  to  allow  duty  is  imposed  on  seven  commission, 

one  of  the  directors  to  inspect  the  dis-  ers  "  or  a  majority  of  them/'  and  the 

count  book.      People  v.    Throop,    12  majority  are  willing  to  discharge  the 

Wend.  (N.  Y.)  183.  duty,  a  mandamus  will  not  be  issued  to 

8.  Lyon  v.  Rice,  41  Conn.  245 ;    Lit-  compel  one  to  act,  since  it  is  unneces- 

tlefield  V,  Newell,  85  Me.  247;  State  v,  sary.     In  Matter  of  White  River  Bank, 

Jones,  I   Ired.   L.  (N.  Car.)  129.     But  23  Vt.  478. 

see  Heint2  v,  Moulton,  7  S.  Dak.  272.  6.  Taylor  v.  McPheters,  iii    Mass. 

Whero  a  Xinority  of  a  board  has  351 ;  Gaal  v.  Townsend,  77  Tex.  464. 
shown  a  uniform  desire  to  do  ^he  act  Admitting  to  Oi&oe.  —  In  mandamus 
required,  it  is  the  better  practice  to  by  a  county  commissioner  to  compel 
join  as  parties  defendant  in  the  man-  the  county  judge  to  permit  the  peti- 
damus  all  the  members  of  the  board,  tioner  to  perform  his  duties  as  com- 
Littlefield  v.  Newell,  85  Me.  247.  missioner,  all  the  other  members  of 
The  Chairman  of  a  IMstrlot  School  Board  the  commissioners'  court  are  neces- 
is  not  a  necessary  party  defendant  in  sary  parties  defendant.  Gaal  v.  Town- 
a  proceeding  by  mandamus,  when  it  send,  77  Tex.  464. 
appears  that  he  has  at  all  times  held  The  Kayor  and  Aldermen  of  a  City  Be- 
himself  in  readiness  to  perform  the  act  jeoted  the  Vote  of  a  ward  as  illegal,  and 
sought  to  be  enforced.  Heintz  v.  ordered  the  city  clerk  not  to  record 
Moulton,  7  S.  Dak.  272.  the  return.  On  a  petition  for  man- 
When  Some  Xemhers  Applioants.  —  A  damus  to  the  clerk  directing  him  to 
writ  of  mandamus  should  be  directed  record  the  return,  to  which  the  mayor 
to  all  the  persons  whose  duty  it  is  to  and  aldermen  were  not  parties,  it  was 
perform  the  act  required,  though  some  held  that  the  writ  ought  not  to  issue. 
of  them  may  be  applicants  for  the  Taylor  z'.  McPheters,  iii  Mass.  351. 
writ;  and  where  three  of  seven  com-  6.  Dorsey  v.  Smyth,  28  Cal.  21; 
missioners  filed  a  petition  to  compel  Kelly  v.  Edwards.  69  Cal.  460;  Cecil 
the  other  four  to  perform  a  specific  County  v.  Banks,  80  Md.  321;  People 
duty,  and  an  alternative  mandamus  v.  Wendell,  57  Hun  (N.  Y.)  362.  But 
was  issued  to  the  four,  which  was  re-  see  Leeds  v.  Atlantic  City,  52  N.  J.  L. 
turned  with  an  admission  of  service  332. 
by  the  three  petitioners  and  an  expres-  Title  hnt  Not  Posienion.  —  One  hav- 
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he  is  not  a  necessary  party.  ^ 

(f)  Title  to  Beftl  Property  InvolTod  —  Heeeieity  to  Join  Inteneted  Penou.  — 

Where  the  title  to  real  property  may  be  affected  by  proceedings 
for  a  mandamus,  all  persons  having  or  claiming  rights  therein 
must  be  joined  as  respondents.*  AH  officers  whose  duties  are 
involved  must  likewise  be  joined.* 

(9)  PrlTate    Individual    Intereited  in  Oilloial    AeU.  —  It  has   been  held 

ing  title  to  the  office  of  district  attor-  Farnsworth  v,  Boston,  121  Mass.  173; 

ney,   but    not    in    possession,    is    not  Cullen  v.  Latimer,  4  Tex.  329;  Winder 

bound  by  a  judgment  of  mandamus  v,   Williams,   23  Tex.   601.      But    see 

against  the   board   of  supervisors    to  Raymond  v,  Villere,  42  La.  Ann.  488; 

which  he  is  not  a  party,  requiring  the  Strong's  Case,  Kirby  (Conn.)  345. 

board  to  audit  and  allow  the  salary  of  To  Compel  a    Surv^.  —  All    persons 

another  in  possession  of  the  office  with-  interested  in  the  case  must  be  included 

out  title.     Dorsey  v.  Smyth,  28  Cal.  21.  in    the   rule   to   show   cause   in    man- 

Yaoaney  Keoeiiary.  —  Where  one  has  damns;  and  therefore,  where  applica- 

been  appointed  to  an  office,  and  pre-  tion  is  made  to  compel  a  survey,  or  the 

sumably  is  in  possession  of  it,  he  can-  issue  of  a  patent,  all  persons  who,  to 

not    be    turned    out    in     mandamus  the  knowledge  of  the  applicant,  claim 

proceedings  without  his  day  in  court  property  in  the  land  should  be  joined 

and  the  proper  action.     People  v.  Wen-  as  defendants.     Cullem  v,  Latimer,  4 

dell,  57  Hun  (N.  Y.)  362.  Tex.  329. 

To  Deliver  B(M>lu  of  OAoe.  —  In  a  man-  In  a  Mandamnfl  Against  a  Sheriif  by  a 

damns  proceeding  to  compel  a  county  purchaser    of    property  belonging   to 

officer  to  deliver  the  books  of  the  office  a  city,  to  compel   the  execution  of  a 

to  one  claiming  to  be  entitled  to  the  sheriff's  deed,  the  city  is  a  necessary 

office,  both  the  incumbent  of  the  office  party,  if  the  value  of  the  interests  sold 

and   the  county    commissioners  were  or  the  leviable  quality  of  the  title  is  to 

held    to     be    proper    parties.       Cecil  be  inquired  into.     Scale  v,  Doane,  17 

County  V.  Banks,  80  Md.  321.  Cal.  476. 

1.  Dorsey  v,  Smyth,  28  Cal.  21 ;  Far-  In  a  Proeeeding  Against  a  Surveyor  to 

rell  V.  King,  41  Conn.  448;  Williams  z'.  compel  the  survey  of  land  claimed  bv 

Clayton,  6  Utah  86.'  the  relator,  if  his  entry  conflicts  with 

Payment  of  Salary.  —  In  a  mandamus  the  claims  of  other  persons  they  must 

proceeding  to  compel  the  payment  to  be  made  parties  before  a  mandamus 

the  relator  of  the  salary  of  an  office  will  be  granted.     Winder  v,  Williams, 

claimed  by  him,  a  former  de  facto  in-  23  Tex.  601. 

cum  bent  of  the  office,  who  had  drawn  Wlio  Kot  to  Be  Joined.  —  Parties  in 

the  salary  for  the  period  in  question,  is  whose  favor  inscriptions  exist  on  the 

not  a  necessary  party,  since  payment  conveyance  books  of  the  parish  cannot 

to  him  would  be  no  defense.     Williams  be  forced  to  appear  as  defendants  to 

V,  Clayton,  6  Utah  86.  litigate   their  rights  of  ownership  in 

To  Amend  Beoord  to  Show  Appointment,  proceedings  against  the  recorder  for  the 

—  When  a  mandamus  is  prayed  for  to  cancellation   of  the   same.     They  are 

compel  the  clerk  of  the  common  coun-  entitled  to  regular  process  and  trial, 

cil  of  a  city  to  amend  his  record  so  that  Raymond  v,  Villere,  42  La.  Ann.  488. 

it  will  show  the  appointment  of  the  8.  What  Offloen  Neoessary  Parties.  — 

plaintiff  by  the  council  as  a  policeman  Where  the  order  of  a  city  council  in 

m  the  place  of  another,  neither  the  de-  taking  land    surrendered   to   the  city 

posed  policeman  nor  the  city  is  a  neces-  requires  a  description,  signed  by  the 

sary  party  to  the   petition.     Farrell  v,  mayor,  to  be  filed  in  the   registry  of 

King,  41  Conn.  448.     In  this  case  the  deeds,  and  the   mayor  relies   upon  a 

fact  that  the  amendment  of  the  record  vote  of  the  city  council    vacating  an 

would  prepare  the  way  for  the  plaintiff  assessment  upon  the  land,  as  depriv- 

to  displace  the  deposed  policeman,  or  ing  the  owner  of  his  right  to  surrender, 

make  the  city  chargeable  for  the  plain-  a  writ  of  mandamus  to  compel  the  city 

tiff's  services  if  he  should  assume  the  to   take  the  land  should  issue  to  the 

office,  was  held  not  to  affect  the  case.  mayor  as  well  as  to  the  city  council. 

8.  Scale     v,    Doane,    17     Cal.    476;  Fatnsworth  v,  Boston,  121  Mass.  173. 
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that  a  private  person  specially  affected  by  the  act  of  an  officer 
to  coerce  which  mandamus  proceedings  were  instituted  should 
be  joined  as  a  defendant.^ 

e.  Effect  of  Bringing  Action  Against  Wrong  Person 

—  Not  a  Ftital  Defeet.  —  The  fact  that  a  mandamus  proceeding  is 
commenced  against  the  wrong  person  as  respondent  will  not 
necessarily  be  fatal  to  the  proceeding.* 

Amendment  uid  Diseontinvanoe.  —  The  defect  may  be  cured  by 
amendment,'  or  a  discontinuance  as  to  some  of  the  persons 
named,*  and  the  writ  may  is^ue  against  the  proper  parties  only.* 

/.  Against  Officer  After  Expiration  of  Term  of  Office 

—  Cannot  Be  Made  a  Party. —  A  writ  of  mandamus  cannot  be 
brought  against  an  officer  in  his  official  capacity  after  his  term  of 
office  is  ended.* 

1.  Wright  V,  Gallatin  County,  6  Mont,  made  a  party  to  a  proceeding  to  allow 

29,  in  which  case  it  was  held,  on  an  a  stockholder  to  examine  the  books  is 

application  for  a  mandamus  to  compel  not  a  question  to  be  considered  on  a 

the   awarding    of   county   printing   to  motion  to  quash  the  writ,  but  the  facts 

persons  whose  bids  were  rejected,  that  should  be  made  to  appear  by  the  re- 

the     successful    competitor    must    be  turn.     State    v,   Bergenthal,    72    Wis. 

joined  as  a  defendant.  314.     And  see  State  v,  Leon,  66  Wis. 

Beal  Party  in  Interest.  —  By  a  rule  of  199. 
court  in  California  it  is  required  that  8.  Amendment.  —  An  error  in  an  ap- 
where  a  public  officer  is  named  in  an  plication  for  mandamus  in  naming  a 
application  as  respondent,  the  affidavit  board  instead  of  the  individuals  com- 
er petition  must  also  disclose  the  name  posing  it  may  be  cured  by  amendment. 
of  the  real  party,  if  any,  in  interest.  People  v.  Civil  Service,  etc.,  Boards, 
or  whose  interests  would  be  directly  17  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  64. 
affected  by  the  proceedings.  Santa  4.  Dieoontinnanoe  as  to  Part.  —  If  a 
Cruz  Gap  Turnpike  Joint  Stock  Co.  v,  relator  has  embraced  too  many  persons 
Santa  Clara  County,  62  Cal.  41.  in  his  alternative  writ  there  is  no  error 

Prooeedings  Appealing  a  Jaetioe'i  Jndg-  in  permitting  him  before  trial  to  enter 

ment. — A  judgment  debtor  is   not  a  a  discontinuance  as  to  one  or  more 

necessary  party  respondent  to  a  man-  and  to  proceed  agahist  the  remainder. 

dam  us  proceeding  against  a  justice  of  State  v.  Long,  37  W.  Va.  266. 

the  peace  to  compel  the  latter  to  issue  6.  Fisher  v,  Charleston,   17  W.  Va. 

execution  on   the  judgment.     Adams  628;    State  v.   Long,  37  W.  Va.   266. 

».  Casey-Swasey  Co.,  (Tex.  Civ.  App.  Contra^  Hopper  v.  Chosen  Freeholders, 

1807)  39  S.  W.  Rep.  654.  52  N.  J.  L.  313. 

In  Smith  v.  Moore,  38  Conn.  105,  a  Writ  Issned   Against   Proper   Parties 

justice  of  the  peace  was  ordered  to  cor-  Only.  —  A  writ  of  mandamus  may  be 

rect  the  record  of  a  judgment  rendered  issued  against  officers  who  are  proper 

by  him  upon  the  petition  of  one  party,  parties  defendant  even  though  others 

without  joining   the    other    party    as  are  improperly  joined  as  defendants, 

respondent.  Fisher  v.  Charleston,  17  W.  Va.  628. 

8.  Leeds  v,  Atlantic  City,  52  N.  J.  L.  6.  Arkansas,  —  Lamar  v,  Wilkins,  28 

332;     People    V,    Civil    Service,    etc..  Ark.  34. 

Boards,    17  Abb.  N.   Cas.  (N.  Y.  Su-  California,  —  Leach    v,    Aitken,     91 

preme  Ct.)  64;  Fisher  v,  Charleston,  17  Cal.  484. 

W.  Va.  628;    State  v,   Bergenthal,   72  Illinois,  —  People   v.  Pearson,  4  111. 

Wis.  314;   State  v,  Leon,  66  Wis.  199.  270;    People  v,  Altgeld,  43   111.   App. 

But  see  Farrell  v.  King,  41  Conn.  448;  460;  People  v,  McConnell,  155  III.  192. 

People  t/.  Yates,  40  III.  126;  People  i'.  Massachusetts.  —  Com.   v.    Highway 

Metropolitan  Police  Com'rs,  5  Abb.  Pr.  Com'rs,  6  Pick.  (Mass.)  501. 

(N.  Y.  Supreme  Ct.)24i;  Rex  v.  Major,  Michigan.  —  De    Haas    v,   Newaygo 

z  Stra.  55.  Circuit  Judge,  46  Mich.  12. 

How     Defeet     of    Parties    Baised.  —  Nebraska,  —  State  v.  Cole,  25   Neb. 

Whether  a  corporation  itself  should  be  342. 
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£ffMt  of  Szpiratioii  of  Torm  of  (M&oe.  —  In  some  cases  this  is  because 
the  officer  has  ceased  to  have  any  power  to  perform.* 

After  Tenninatioii  of  OAoe.  —  This  is  especially  true  where  the  office 
itself  has  ceased  to  exist.* 

AnthorlMd  Acts  Hot  Compellod.  —  Even  though  a  judge  is  authorized 

to  do  certain  things  after  the  expiration  of  his  term  of  office, 
mandamus  will  not  lie  to  compel  him  to  perform  them.* 

Nevada,  —  State    z/.     Watterman,    5  of  a  school  district  to  amend  records 

Nev.  323.  where  it  appears  that  he  has  ceased  to 

New  Jersey.  —  State  v.   Holliday,  8  be  clerk  and  has   removed  from   the 

N.  J.  L.  265;    Tichenor  r.  Hewson,  14  jurisdiction  of  the  court.     Mason    v. 

N.  J.  L.  26.  School  Dist.  No.  14,  ao  Vt.  487. 

New  York.  —  People  v.  Oyer  &  T.  2.  Com.  v.  Highway  Com'rs,  6  Pick. 

Ct.,  20  Wend.  (N.  Y.)  108;    People  v.  (Mass.)   501;    State    v.    Watterman,   5 

Greene  County,  12  Barb.  (N.  Y.)  217;  Nev.  323;  People  v.  Oyer  &  T.  Ct.,  ao 

People  V.  Reardon,    49   Hun  (N.  Y.)  Wend.  (N.  Y.)  108;    People  v.  Greene 

426.  County,  12  Barb.  (N.  Y.)  217. 

Ohio.—StaX'c  V.  Lynch,  8  Ohio  St.  Oillee  Abolished  by  Statute.  —  A  man- 

349.  damns  will   not  issue  to  compel  com- 

Texas,  —  Rains  v,  Simpson,  50  Tex.  missioners  of  highways  to  complete  a 

495.  road  where  the  office  of  commissioner 

Vermont.  —  Mason    v.   School    Dist.  has  been  abolished  by  statute.     Com. 

No.  14,  20  Vt.  487.  V.   Highway  Com'rs,  6  Pick.  (Mass.) 

Washington,  —  State     v,    AUyn,     7  501. 

Wash.  285.  Special  Gonunissioii  Expired.  —  A  man- 

United  States,  —  Secretary  v.  McGar-  damns  will  not  be  granted  to  a  court 

rahan,  9  Wall.  (U.  S.)  298.  acting  on  a  special  commission  which 

To  Deliver  Tax  Roll.  —  A  writ  of  man-  has  expired  by  its  own  limitation  pro- 
dam  us  against  a  County  Court  requir-  visions.  People  v.  Oyer  &  T.  Ct.,  ao 
ing  that  the  tax  roll  be  delivered  to  the  Wend,  (N.  Y.)  108. 
tax  collector  is  abated  by  the  going  out  Begistry  Agents.  —  Where  a  statute 
of  office  of  the  members  of  the  court  as  requires  the  registry  of  the  names  of 
against  such  retiring  officers.  Rains  electors  before  a  certain  date,  after 
V,  Simpson,  50  Tex.  495.  that  date  the  registry  agent  is  functus 

To  Pay  a  Township  Order.  —  The  fact  officio^  and  a  mandamus  will  not  be  is- 
that  when  an  alternative  writ  of  man-  sued  to  compel  him  to  erase  names 
damns  issued  to  compel  a  tot^nship  improperly  registered.  State  zr.  Waiter- 
treasurer  to  pay  an  order  his  term  of  man,  5  Nev.  323. 
office  had  expired,  and  he  had  paid  Board  of  Canvassert.  —  If  the  Supreme 
over  all  the  funds  in  his  hands  to  his  Court  has  power  to  interfere  by  man- 
successor,  is  as  to  him  a  good  answer  damns  to  compel  the  action  of  a  board 
to  such  a  writ.  State  v.  Lynch,  8  Ohio  of  canvassers,  it  can  only  be  done  while 
St.  348.  such  board  is  in  existence.     People  v, 

1.  Lamar   v.   Wilkins,   28    Ark.   34;  Greene  County,  12  Barb.  (N.  Y.)  217. 

Tichenor  v,  Hewson,   14  N.  J.  L.  26;  The  Boazd  of  Inspeoton  of  an  election, 

Mason  v.   School  Dist.  No.  14,  20  Vt.  *'  upon  making  and  filing  its  certificate, 

487;  Secretary  v,  McGarrahan,  9  Wall,  had  fully  discharged  its  official  duty. 

(U.  S.)  298.  and,  therefore,  became  functus  ojfitw 

Jnstioe  of  Peaee.  —  After  the  expira-  as  a  board.    A  writ  directed   to  them 

tion  of  the  commission  of  a  justice  of  would  be  of  no  effect,  since  they  could 

the  peace,  he  can  neither  accept  an  ap-  not  legally  again  convene  as  a   body 

peal  bond  nor  certify  a  transcript;  and  and  undo  the  acts  done  at  a  prior  time 

a  mandamus  will  not  issue  command-  and  when  in  the  proper  discharge  of 

ing  the  Court   of  Common  Pleas  to  official  duty.'*     People  v,  Reardon,  49 

reinstate  an  appeal  allowed  by  a  jus-  Hun  (N.  Y.)  425. 

tice  whose  commission  had   expired.  8.  Leach  v.  Aitken,  91  Cal.  484;  Peo- 

Tichenor  v,  Hewson,  14  N.  J.  L.  26.  pie  v.  Altgeld,  43  111.  App.  460;   State 

Okrkof  Sdhool  Distriot.  — Mandamus  v.  Allyn,  7  Wash.  285.     Conira^  Sute 

wiU  act  be  granted  requiring  the  clerk  v,  Barnes,  z6  Neb.  37. 
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Bfldgnation  Pending  AppUoation.  —  Mandamus  will  not  be  granted 
against  a  judge  who  has  resigned  pending  the  application,^  but 
a  resignation  does  not  prevent  punishment  for  contempt.' 

Termination  of  Offioe  Not  Complete.  —  The  rule  that  mandamus  will 
not  lie  against  an  officer  after  the  termination  of  his  office  does 
not  hold  good  unless  the  office  is  completely  terminated.' 

Dntj  Peraonal  to  Offloer.  —  When  the  duty  is  one  personal  to  the 
retiring  officer,  he  may  be  compelled  by  mandamus  to  perform 
it  after  his  term  of  office  has  expired.'* 

g.  Against  Successor  of  Delinquent  Officer.  —  It  is  no 

objection  to  the  issuing  of  a  mandamus  against  a  public  officer 
that  the  respondent's  predecessor  in  office,  and  not  the  respond- 
ent, was  the  one  who  failed  in  the  performance  of  the  duty  com- 
plained of.*^ 

To  Settle  and  Certiiy  Statement  of  in  as  their  successors  persons  not 
Piaots.  —  A  judge  of  the  Superior  Court  rightfully  chosen  nevertheless  contin- 
whose  term  of  office  has  expired  can-  ued  in  office,  and  were  proper  respond- 
not  be  compelled  by  mandamus  to  set-  ents  in  a  mandamus  proceeding  to 
tie  and  certify  a  statement  of  facts  on  compel  them  to  swear  in  the  per- 
appeal  under  a  statute  which  merely  sons  elected,  and  they  were,  therefore, 
authorizes  but  does  not  require  him  to  ordered  to  make  a  return. 
act  in  such  cases.  State  v.  Ally n,  7  When  Besignation  If  Complete.  —  The 
Wash.  285.  common-law  rule  is  in  force  in  MichU 

To  Settle  Bill  of  Exoepttons.  —  A  judge  gan  that  the  resignation  of  a  public 

before  whom  an  action  was  tried  can>  officer  is  not  complete  until  the  proper 

not  be  compelled  by  mandamus  to  set-  authority  accepts  it,  or  does  something 

tie  a  bill  of  exceptions  in  the  action  tantamount  thereto,  such  as  to  appoint 

after  the   expiration  of    his    term   of  a  successor.     Edwards  v.  U.  S.,  103  U. 

office,  although   he  is  authorized   by  S.  475. 

statute  to  settle  such  bill.     Leach  v,  4.  To  Beport  and  Pay  Over  Fees.  —  The 

Aitken,  91  Cal.  484;  People  v,  Altgeld,  duty   of    the    county   clerk    to    report 

43  111.  App.  460.  all  the  fees  of  his  office,  and  to  pay  into 

1.  People  V,  McConnell,  155  111.  192;  the  county   treasury  the  excess  over 

De  Haas  v.  Newaygo  Circuit  Judge,  46  the  amount  to  which  he  is  entitled,  is 

Mich.  12.  personal  to  himself;  and  if  he  fails  to 

To  Entertain  a  Xotion.  —  Mandamus  do  so  a  mandamus  to  compel  him  may 

will  not  be  granted  to  compel  a  judge  be  issued  even  after  the  expiration  of 

to  entertain  a  motion  for  a  new  trial,  his  term  of  office.     State  v.  Shearer,  29 

where,  pending  the  application,  he  has  Neb.  477. 

by  resignation   ceased  to  be  a  judge.  6.  People  v,  McConnell,  146  111.  532; 

People   V,    McConnell,    155    111.    192,  People  v.  New  York,  77  N.  Y.  45;  Life, 

wherein   the  court  said:    **  The   writ  etc.,  Ins.  Co.  v,  Wilson,  8  Pet.  (U.  S.) 

would  necessarily  proceed  against  him  291;    Life,  etc.,   Ins.  Co.  t/.  Adams,  8 

in  his  official  capacity,  requiring  him  Pet.  (U.  S.)  306;  Parker,  Petitioner,  131 

to  discharge  a  judicial  function  which  U.  S.  221. 

he  is  now  incapacitated  to  perform."  Writs  of  mandamus  against  the  suc- 

XandamuB  to  Settle  a  Case  for  Beview  cessor  of  the  officer  failing  to  perform 

will   not    issue    to  a  judge   who  has  his  duty  were  refused  in  the  following 

resigned  since  filing  his  answer  to  the  cases   for    other    reasons:      Visher  v, 

order  to    show    cause.     De    Haas    v.  Smith,  92  Cal.  61;   State  v,  Lubke,  14 

Newaygo  Circuit  Judge,  46  Mich.  12.  Mo.  App.  587;  State  v.  Elkinton,  30  N. 

8.  People  V,  Pearson,  4  111.  270.  J.    L.  335;    State  v.  Board  of   Public 

8.  Edwards  v,  U.  S.,  103  U.  S.  471;  Works.  36  Ohio  St.   409;    Fellows  v. 

Reg.  V.  Clitheroe,  6  Mod.  133.  Tait,  14  Wis.   156;    Barkley  v.  Levee 

Wrong  Penons  Sworn  In  as  Snooeison.  Com'rs,  93  U.  S.  258. 

—  In  Reg.  V,  Clitheroe,  6  Mod.  133,  it  To  Correot  Mistake  as  to  Jniiadietion. — 

was  held  that  bailiffs  who  had  sworn  A  writ  of  mandamus  to  correct  a  xoXtr 
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4.  Bringing  In  Hew  Parties  —  tf.  In  General.  —  wim  it  is  hw- 

for  a  Complete  Detenninatioii  of  the  questions  involved,  the  court 
may  order  additional  parties  to  be  included  in  the  proceeding.* 

Notioe  to  PersonB  Hot  Joined.  —  The  court  may  order  notice  of  the 
proceeding  to  be  served  upon  persons  who  have  an  interest  in 
the  result.* 

b.  Intervention.  —  Penom  Whoee  Bights  Are  AfBMted  by  a  man- 
take  of  an  inferior  court  as  to  its  juris-  successors  of  the  justices.  Thomas  v, 
diction  may  issue  to  the  court  and  to  Carteret  County,  66  N.  Car.  522. 
its  judges,  although  the  court  is  com-  1.  State  v.  Board  of  Equalization,  10 
posed  of  different  members  from  those  Iowa  160;  Luce  v.  Mayhew,  13  Gray 
by  whom  the  error  complained  of  was  (Mass.)  83;  Strong,  Petitioner,  20  Pick, 
committed.     Parker,  Petitioner,  131  U.     (Mass.)  484;   Cross   v.   West  Virginia 


S.  221. 

New  Trial.  —  A  judge  may  be  com- 
pelled by  mandamus  to  grant  a  new 
trial  in  a  case  tried  before  his  prede- 
cessor. Life,  etc.,  Ins.  Co.  v,  Wilson, 
8  Pet.  (U.  S.)29i;  Life,  etc.,  Ins.  Co. 
V,  Adams,  8  Pet.  (U.  S.)  306. 

Misappropriations  by  Fredeoeeeor.  —  In 
People  V.  New  York,  77  N.  Y.  45,  the 
fact  that  the  misappropriations  out  of 
which  the  proceeding  arose  were  made 
by  the  predecessor  of  the  respondent 
was  held  not  to  affect  the  relator's 
right  to  the  writ.  The  court  said:  **  In 
a  case  where  the  city  is  liable  for  the 
wrongful  act  of  its  ofl|cer,  the  court  is 
not  bound  to  regard  a  change  of  in- 
cumbents, as  the  city  is  under  an  obli- 
gation to  protect  the  officer  against 
personal  harm." 

Qneition  Decided  by  Fredeoenor.  —  In 
Visher  v.  Smith,  92  Cal.  61,  mandamus 
against  a  judge  to  compel  the  settling 
of  a  bill  of  exceptions  was  refused,  be- 
cause the  question  had  been  passed 
upon  by  the  judge's  predecessor. 

When  Hot  Beally  Bnooeieor.  —  In 
Barkley  v.  Levee  Com'rs,  93  U.  S.  258, 
it  was  held  that  the  corporation  which 
it  was  attempted  to  make  respondent 
was  not  the  successor  of  the  corporation 
whose  default  was  complained  of. 
The  court  cannot  compel  a  new  corpo- 
ration to  perform  the  duties  of  an  ex- 
tinct corporation  in  the  levy  of  taxes 
for  the  payment  of  its  debts,  especially 
when  their    territorial  jurisdiction  is 


Cent.,  etc.,  R.  Co.,  34  W.  Va.  742;  State 
V.  Mills.  27  Wis.  403. 

Amendment  for  Kew  Party.  —  In  Grand 
Rapids  V.  Burlingame,  102  Mich.  321, 
it  was  held  that  inasmuch  as  after  the 
original  petition  was  filed  other  parties 
might  have  acquired  interests  in  the 
premises  involved  in  the  controversy, 
the  relator  should  be  allowed  to  amend 
his  petition  by  making  such  persons,  if 
any,  parties. 

To  Bemove  Obttmetion  from  Highway. 
—  In  Larkin  v.  Harris,  36  Iowa  96,  in 
a  mandamus  proceeding  against  a  read 
supervisor  to  compel  the  removal  of  an 
obstruction  in  a  highway,  the  owner  of 
the  land  through  which  the  road  in 
controversy  passed  was  made  a  party 
defendant. 

8.  Luce  V.  Mayhew,  13  Gray  (Mass.) 
83;  Strong,  Petitioner,  20  Pick.  (Mass.) 
484;  Crosse/.  West  Virginia  Cent.,  etc., 
R.  Co..  34  W.  Va.  742;  State  v.  Mills, 
27  Wis.  403. 

To  Director  of  Corporation.  —  In  a 
mandamus  proceeding  commanding  a 
railroad  company  to  recognize  the  re- 
lator as  a  director,  it  is  necessary  that 
the  writ  should  be  served  upon  the  di- 
rector whose  place  the  relator  seeks  to 
secure.  Cross  v.  West  Virginia  Cent., 
etc.,  R.  Co.,  34  W.  Va.  742. 

To  Incnmbent  of  (M&oe.  —  In  Luce  v. 
Mayhew,  13  Gray  (Mass.)  83,  the  court 
ordered  notice  to  be  given  to  the  in- 
cumbent of  an  office  in  a  mandamus 
proceeding  which  affected  the  right  to 


not  the  same,  and  the  latter  has  not  the  office.     See  also  Strong,  Petitioner, 

authorized      them      to     make     such  20  Pick.  (Mass.)  484. 
levy.  To     Indgment    Debtor.  —  Where   the 

Commitsioners  Seleoted  under  Few  Con-  Supreme  Court  is  asked  to  compel  a 

stitntion.  —  In  an  action  of  mandamus  circuit  judge  to  render  judgment  upon 

instituted   against    the    justices    of    a  a  verdict,  the  persons  against   whom 

county  it  was  held  that  commissioners  such  a  judgment  is  to  be  taken  should 

selected     under    a    new    constitution  be  noticed  of  the  application,  notwith- 

could   not  be   substituted   as    parties,  standing  a   waiver  of  notice   by    tbe 

since  the  commissioners  were  not  the  judge.     State   v.  Mills,  27  Wis.  403. 
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damus  proceeding  are  allowed  in  many  states  to  intervene  and 
become  parties  thereto.^ 

GolliiBi<m  Between  BeUtor  and  Beipondent.  —  Intervention  is  readily 
permitted  when  there  is  collusion  between  the  relator  and  the 
respondent.* 

Ai  PiaintiiBi.  —  Persons  in  interest  may  be  permitted  to  intervene 
as  plaintiffs  in  mandamus  cases.  ^ 

1.  California.  —  Owens  v.  Coglan,  97  People  v,  Croton  Aqueduct  Board,  16 

Cal.  454;    People   v.  Austin,  46  Cal.  How.  Pr.  (N.  Y.  Supreme  Ct.)  4. 

522.  Ulinoie  Bevised  Statntee  1874,  c.  87, 

Illinois.  —  Winstanley '  t/.  People,  92  §  7  (see  2  Starr  &  Curt.  Annot.  Stat. 

III.  402.  1896,  c.  87,  par.  7),  does  not  give  any 

Indiana. — Towle   r.  State,  no  Ind.  person  who  has,  or  claims,  an  interest 

120.  in  the  subject-matter  of  a  mandamus 

Kansas.  —  Livingstone  v.  McCarthy,  proceeding  the  right  to  interplead  and 

41  Kan.  20.  become  a  plaintiff  and  ask  affirmative 

Kentucky.  —  Hewitt  v.  Craig,  86  Ky.  relief.     The  purpose  of  the  statute  ap- 

23.  pears  to  be  to  make  any  person  against 

Louisiana.  —  State    v.    Pilsbury,    31  whom  the  writ  might  properly  issue  a 

La.  Ann.   i;  State  v.  Dubuclet,  27  La.  party  defendant.     If  so^e  person  other 

Ann.  29.     But  see  State  v.  Wrotnow-  than  the  relator  is  entitled  to  the  writ, 

ski,  17  La.  Ann.  156;    State  v.  Brown,  that  is  a  matter  of  defense  and  cannot 

28  La.  Ann.  103.  be    availed    of    by    an    interpleader. 

Michigan.  —  Beecher  v,  Anderson,  45  Winstanley  v.  People,  92  111.  402. 

Mich.  543.  The  Pennsylvania  Statute.  —  The  right 

Minnesota,  —  State    v,   Minneapolis,  of  a  citizen  and  taxpayer  of  a  borough 

etc.,  R.  Co.,  39  Minn.  219.  to  be  a  party  in  any  suit  or  process 

Missouri.  —  State    v.    Williams,     99  against  the  borough,  under  the  provi- 

Mo.  291.     But  see  State  v.  Burkhardt,  sions  of  the  Pennsylvania  Act  of  March 

59  Mo.  75;  State  v.  Williams,  96  Mo.  18.  23, 1877  (P.  L.  20),  exists  only  when  the 

Nebraska.  —  State   v.    Patterson,    11  proceedings  in  which  he  applies  to  in- 

Neb.  268;  State  f/.  Matley,  17  Neb.  564.  tervene  are  instituted  in  the  Court  of 

New  York.  —  People  v,  Dutchess  Common  Pleas,  and  not  when  the  pro- 
County,  135  N.  Y.  528;  Bohnet  v.  New  ceedings  are  begun  in  the  Court  of 
York,  150  N.  Y.  279;  Matter  of  Bohnet,  Quarter  Sessions.  Hower*s  Appeal, 
8    N.   Y.   App.    Div.   293;    People    v.  127  Pa.  St.  134. 

Myers,  50  Hun  (N.  Y.)  479.     But  see  No  Intervention  in  Iowa.  —  In  an  ac- 

People  V.  Croton  Aqueduct  Board,  16  tion  of  mandamus  to  compel  an  officer 

How.  Pr.  (N.  Y.  Supreme  Ct.)  4.  to  do  certain  acts  necessary  to  the  levy 

Pennsylvania.  —  Hower's  Appeal,  127  of  a  tax  voted  in  aid  of  a  railroad,  a 

Pa.  St.  134;   Com.  V.   Martin,  170  Pa.  taxpayer  cannot  intervene.    **  No  au- 

St.  118.  thority  has  been  cited  by  counsel  in 

Texas.  —  Smith  z^.  Power,  2  Tex.  57;  support  of  the  right  to   intervene   in 

Watkins    v.    Kirchain,    10    Tex.   375;  this  kind  of  an  action,  and  on  principle 

Wright  V.  Neathery,  14  Tex.  211.  we  are  of  the  opinion  that  the  action  of 

Wisconsin. — State    v,     Gratiot,    17  the  court  below  was  right.     The  judg- 

Wis.  245.  ment  against  the  defendants  cannot  of 

United  States.  — Ex  p.  Cutting,  94  U.  itself  affect  the  taxpayer  prejudicially. 

S.  14.  Besides  this,  it  would  be  strange,  in- 

Any  Third  Person  Having  an  Interest  deed,  if  another  could  intervene  and 

in  the  success  of  the  relator  or  respond-  excuse,  by  reason  of  something  pecul- 

ent  in  a  mandamus  suit,  or  an  interest  iar  to  himself,  the  omission  of  an  offi- 

opposed  to  both,  may  intervene  in  the  cial  duty    on    the    part   of   a    public 

suit.     State  v.  Pilsbury,  31  La.  Ann.  i.  officer.*'     Harwood  v.  Quinby,  44  Iowa 

Missonri  and  Few  York  Statutes.  —  In  385. 

two  states  it  has  been  held  that  statutes  2.  State  v.  Matley,  17  Neb.  564;  State 

authorizing  all  parties  in  interest  to  be  v.  Gratiot,  17  Wis.  245. 

heard  in  one  suit  do  not  apply  to  man-  8.  State    v.    Matley,    77    Neb.    564; 

damus  cases.     State  v.  Burkhardt,  59  Wright  v.  Neathery,  14  Tex.  211. 

Mo.  75;   State  z/.  Williams,  96  Mo.  18;  Intervention    as   PlaintifT    After    De- 
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BnlM  of  Eqvlty  PlMdlng  Ina^UMbla.  —  The  Steps  which  precede  the 
issuing  of  a  mandamus  are  not  to  be  assimilated  to  a  proceeding 
in  equity,  with  all  its  attendant  pleadings;  and  if  the  issues  be 
made  up  as  in  a  chancery  proceeding  instead  of  adopting  the 
practice  which  prevails  in  actions  at  law,  the  defendant  may  take 
advantage  of  the  irregularity,  provided  he  makes  his  objection  in 
apt  time.' 

strict  or  UlwnJ  Conrtmetion  of  FlBadin^.  —  In  some  cases  it  is  held 
that  pleadings  in  mandamus  cases  are  to  be  strictly  construed;* 
in  others  that  the  rule  of  construction  should  be  liberal." 

Plndingf  in  Writing.  —  The  principal  pleadings  in  mandamus  pro- 
ceedings must  be  in  writing,'  though  some  motions  are  allowed 
to  be  oral.* 

2.  How  ProoMdingi  Kntitt«d  —  a.  Whether  ih  Name  of 
State.  —  In  most  states  mandamus  proceedings  are  entitled  in 
the  name  of  the  state  as  plaintiff.* 


Okie. — Chinn  v.  Trusiees,  3a  Ohio 

Si.  337;  St»:ei'.Cr[les,480hio  Si.  169. 

ftoA. —Chamberlain  v.  Warburlon, 
t  Uub  167;  Lyman  v.  Martin,  3  Uuh 
136. 

WashiHglitn,  —  Clarke  County  v. 
Brazee.  i  Wash.  Ter.   igg. 

irnder  tha  mlnoli  BtatatM  a  mandam  us 
proceeding  is  an  action  at  law,  and 
therefore  governed  by  the  rules  of 
pleading  ihat  arc  applicable  to  ottier 
actions  al  law.  Dement  v.  Rokker,  iz6 
III.  174;  People  V.  Crabb,  156  III,  155. 

Illinois  Supreme  Court.  —  A  statule 
regulating  [he  practice  in  mandamus 
(Rev.  Stat.  1874.  p.  691)  has  no  appli. 
cation  to  practice  in  [he  Supreme  Court. 
However,  the  praclice  in  thai  court  is 
made  to  conform,  as  nearly  as  may  be, 
to  that  provided  by  statute  for  the  Cir- 
cuit Courts.  People  v.  Thistlewood, 
103  II!.  139. 

Wlun  nitra  An  ITo  Btatntorr  7n- 
^ioni  regulating  proceedings  in  man- 
damus, the  courts  are  governed  by 
the  rules  of  the  common  law.  Swan  v. 
Gray,  44  Miss.  393;  Lutterloh  v.  Cum- 
berland County,  65  N.  Car.  403;  Doug- 
lass ii.  Locmis,  5  W.  Va.  542;  Howard 
V.  Gage,  6  Mass.  462. 

1.  Highway  Com'rs  v.  Gibson,  7  111. 
App.  231,  in  which  case  the  court  cited 
People  V.  Waynesville,  88  111.  469; 
Keasy  r    Tlricker,  60  Pa.  St.  9. 

2.  Haw!;ins  v.  More.  3  Ark.  345; 
Slate  :,  Po'ice  Jury.  38  La.  Ann.  508. 

3.  TowTi^end  v.  Fulton  Irrigating 
Diich  Cij.,  17  Colo.  142;  Fisher  v. 
Charleston,  IT  W.  Va.  595. 

4.  Stale  V,  Judge,  a  Rob.  (La.)  418; 


Anonymous,  31    Me.  sqi;    People  Si. 
Delaware  C.  PI.,  a  Wend-  (N.  Y.)  asj. 

S.  People  V.  Loihrop,  3  Colo.  498; 
People  V.  Order  o(  American  Star,  53 
K.  Y.  Super.  Ct.  66;  People  v.  Cayuga 
C.  Ft.,  10  Wend.  (N.  Y.)  633:  People  v. 
Highway  Cora'rs.  6  Wend.  (K.  Y.)  560; 
State  V.  Delafield,  69  Wis.  a6s- 

Oral  nation  for  FBTBmptary  Writ.  —  In 
People  V.  Highway  Cora'rs,  5  Wend. 
(N.  Y.)  559,  it  was  said:  "  The  practice 
of  the  court  is  virtually  to  allow  plead- 
ings ore  lentil;  that  is,  the  relator  Is 
permitted  to  discuss  the  return  and  to 
ask  for  a  peremplory  mandamus." 

8.  Arkansat.  —  Moses  v.  Kearney,  31 
Ark,  261. 

Colorado.  —  Wheeler  v.  Northern  CoU 
orado  Irrigation  Co.,  9  Colo.  248. 

Indiana.  —  Brower  v.  O'Brien,  a  Ind. 
423;  Jessup  f,  Carey.  61  Ind.  584. 

lewa.  —  Price  v.  Harned,  i  Iowa  473; 
Chance  v.  Temple,  I  Iowa  179;  Inde- 
pendent Disi.  V.  Rhodes,  88  Iowa  570. 

Louitiana.  —  Malain  v.  Judge,  39  La. 
Ann.  793;  Morris  v.  Womble.  30  La, 
Ann.  1312;  Board  of  Health  v.  Nunc*, 
45  La.  Ann.  aos. 

Foote     V.     Myers,    60 


Mis: 


790.. 


Slate  V.  Si.  Louis  Public 

Schools,  134  Mo.  398. 

-V^HMna,— Territory     v.     Polls,    3 
Mont.  364. 

A^«/flrfo.  —  Slate    v.    McCullough,   3 
Nev.  202. 

New  York.  —  People  v.  Board  of  Can- 
vassers, 129  N.  Y.  360. 

NorIA  Dakota.  —  State  v.  Carey,  3  N. 
Dak.  36. 
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Tleading.  MANDAMUS.        How  Prooaedings  EntitM. 

Name  of  State  Indispensable.  —  Some  of  the  cases,  construing 
peculiar  provisions  of  the  respective  constitutions  or  statutes, 
declare  that  the  writ  must  be  entitled  in  the  name  of  the  state.* 

Pnbllo  or  PrlTate  Interest.  —  In  some  states  mandamus  proceedings 
are  entitled  in  the  name  of  the  state  when  they  affect  a  public 
interest,  and  in  the  name  of  the  individual  instituting  the  pro- 
ceedings when  the  interest  affected  is  a  private  one.' 

Ohio.  —  State    v.    Board    of    Public  thority  of  the  state,   confers   on    the 

Works,  36  Ohio  St.  409.  court  no  jurisdiction    over  the    party 

Oklahoma.  —  Rider «/.  Brown,  i  Okla.  named     in    the    writ.      State    v.    Mc- 

244;  Collet  V.  Allison,  i  Okla.  42.  CuUough,  3  Nev.  202. 

Rhode    Island. — O'Brien     v.     Paw-  Amending  Title.  —  Where  an  applica- 

tucket.  18  R.  I.  113.  tion  for  a  mandamus  was  in  the  name 

South  Carolina.  —  Runion  v.  Latimer,  of  the  applicant,  when  it  should  have 

6  S.  Car.  126.  been  in  the  name  of  the  state,  but  the 

Tennessee,  —  Whitesides  v.  Stuart,  91  objection  was  not  made  by  the  return 

Tenn.  710.  or  antecedently  thereto,  the  questions 

Texas.  —  Kimberly  v.  Morris,  87  Tex.  involved  could  be  legally  decided  and 

637.  the  proceedings    afterward   amended. 

West  Virginia,  —  State  v.   Long,  37  Runion    v.    Latimer,    6    S.    Car.    126. 

W.  Va.  266.  And  see  Brower  v.  O'Brien,  2  Ind.  423. 

Wisconsin.  —  State   v,   Jennings,    56  2.  Colorado.  —  Stoddard  v.  Benton,  6 

Wis.  113.  Colo.  508. 

United  States.  —  Northern    Pac.    R.  Connecticut.  —  Doolittle  v.  Branford, 

Co.  V.  Washington  Ter.,  142  U.  S.  492;  59  Conn.  402. 

Kendall  v.  U.  S..  12  Pet.  (U.  S.)  524.  Iowa.  —  Independent  Dist.  v.  Rhodes, 

In  England  the    writ  of  mandamus  88  Iowa  570. 

issued  out  of  the  King's  Bench  in  the  Kansas.  —  State  v,  Marston,  6  Kan. 

name  of  the  king.     Kendall  r.  U.  S.,  12  524;  State  v.  Jeffersoa  County,  11  Kan. 

Pet.  (U.  S.)  524.  66. 

1.  Xnst  Be  in  Fame  of  State.  —  A  pro-  Louisiana.  —  Morris  v.   Womble,   30 

ceeding  by    mandamus  is  a   prosecu-  La.  Ann.  1312;  Malain  t/.  Judge,  29  La. 

tion  within  the  meaning  of  the  loiva  Ann.   793;    State  v.  Cole,  33  La.  Ann. 

Constitution,  and  hence  must  be  prose-  1356. 

cuted  in  the  name  of  the  state.     Chance  Mississippi,  —  Myers  v.  State,  61  Miss. 

V.  Temple,  I  Iowa  179.     See  also  Moses  141. 

V.    Kearney,    31    Ark.   261;    Price    v.  Missouri. — State    v.    Bronson,    115 

Harned,  i   Iowa  473;    State  v,  McCul-  Mo.  271. 

lough,  3  Nev.  202;  State  v.  Board  of  Nebraska.  —  Stater.  Spicer,  36  Neb, 

Public  Works,  36  Ohio  St.  409;  White-  469. 

sides  V.  Stuart,  91  Tenn.  710.  North  Dakota,  —  State  v.  Carey,  2  N. 

Hot  a  CiTll  AoUon.  —  A  proceeding  in  Dak.  36. 

mandamus  is  not  a  civil  action  under  Ohio,  —  State  v.  Perry  County,  5  Ohio 

the  Montana  Code  of  Procedure  with  St.  497< 

Individual  parties  plaintiff  and  defend-  Oklahoma.  —  Rider  v.  Brown,  i  Okla. 

ant.     It  should  be  brought  in  the  name  244. 

of  the  territory.     Territory  v.  Potts,  3  South  Carolina.  —  State  v.  Bates,  (S. 

Mont.  364.  Car.   1896)  24  S.  E.  Rep.  755;  Lord  v. 

Against  a  Railroad  Company.  —  A  peti-  Bates,  48  S.  Car.  95. 

tion  for  a  mandamus  to  compel  a  rail-  South  Dakota.  —  Smith  v.  Lawrence, 

road  corporation  to  perform  a  definite  2  S.  Dak.  185;  Howard  v.  Huron,  5  S. 

duty  to  the  public  is  rightly  presented  Dak.  539;  Heintz  v.  Moulton,  7S.  Dak. 

in   the   name   of  the  state.     Northern  272. 

Pac.  R.  Co.  V.  Washington  Ter.,  142  U.  Tennessee. .—  Harris  v.  State,  96  Tenn. 

S.  492.  496. 

Eibet  of  Failure  80  to  Entitle.  —  In  Texas.  —  Kimberly  v,  Morris,  87  Tex. 

Nevada,,  a  writ  issued  and  served  on  a  637. 

party,  which  does  not  run  in  the  name  Patent  for  Swamp  Land.  —  In  Myers  v. 

of  the  state  or  purport  to  be  by  au-  State,  61  Miss.  141,  it  was  held  that  a 
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Pleading.  MANDAMUS.        How  Froeeedingi  EntlUBd. 

Bales  of  Bqnity  Pleading  Inapplicable.  —  The  steps  which  precede  the 
issuing  of  a  mandamus  are  not  to  be  assimilated  to  a  proceeding 
in  equity,  with  all  its  attendant  pleadings ;  and  if  the  issues  be 
made  up  as  in  a  chancery  proceeding  instead  of  adopting  the 
practice  which  prevails  in  actions  at  law,  the  defendant  may  take 
advantage  of  the  irregularity,  provided  he  makes  his  objection  in 
apt  time.* 

Strict  or  Liberal  Conttmotion  of  Pleadings.  —  In  some  cases  it  is  held 
that  pleadings  in  mandamus  cases  are  to  be  strictly  construed;* 
in  others  that  the  rule  of  construction  should  be  liberal.* 

Pleadings  in  Writing.  —  The  principal  pleadings  in  mandamus  pro- 
ceedings must  be  in  writing,^  though  some  motions  are  allowed 
to  be  oral.* 

2.  How  Proceedings  Entitled  —  a.  Whether  in  Name  of 
State.  —  In  most  states  mandamus  proceedings  are  entitled  in 
the  name  of  the  state  as  plaintiff.* 

Ohio,  —  Chinn  v.  Trustees,  32  Ohio  Anonymous,   31    Me.   591 ;    People  ».. 

St.  237;  Sutc  V,  Crites,  48  Ohio  St.  169.  Delaware  C.  PI.,  2  Wend.  (N.  Y.)  255. 

Utah, — Chamberlain  r.  Warburton,  5.  People  v,  Lothrop,   3  Colo.  428; 

I  Utah  267;  Lyman  v,  Martin,  2  Utah  People  v.  Order  of  American  Star,  53 

136.  N.  Y.  Super.  Ct.  66;  People  v,  Cayuga 

Washin^on,  —  Clarke     County      v.  C.  PI.,  10  Wend.  (N.  Y.)  633;  People  j'. 

Brazee,  1  Wash.  Ter.  199.  Highway  Com'rs,  6  Wend.  (N.  Y.)  560; 

Under  the  Illinois  Btatntes  a  mandamus  State  v.  Delafield,  69  Wis.  265. 

proceeding  is  an  action  at  law,  and  Oral  Motion  for  Peremptory  Writ.  —  In 

therefore    governed   by  the    rules    of  People  v.   Highway  Com'rs,  6  Wend, 

pleading  that  are  applicable  to  other  (N.  Y.)  559,  it  was  said:  "  The  practice 

actions  at  law.     Dement  z^.  Rokker,  126  of  the  court  is  virtually  to  allow  plead- 

111.  174;  People  V,  Crabb,  156  111.  155.  ings  ore  ienus;  that  is,  the  relator  is 

Illinois   Supreme  Court.  —  A  statute  permitted  to  discuss  the  return  and  to 

regulating  the  practice  in  mandamus  ask  for  a  peremptory  mandamus.*' 

(Rev.  Stat.  1874,  p.  691)  has  no  appli-  6.  Arkansas.  —  Moses  v,  Kearney,  3I 

cation  to  practice  in  the  Supreme  Court.  Ark.  261. 

However,  the  practice  in  that  court  is  Colorado,  —  Wheeler  v.  Northern  Col- 
made  to  conform,  as  nearly  as  maybe,  orado  Irrigation  Co.,  9  Colo.  248. 
to  that  provided  by  statute  for  the  Cir-  Indiana,  —  Brower  v.  O'Brien,  2  Ind. 
cuit   Courts.     People  v,   Thistlewood,  423;  Jessup  z/.  Carey,  61  Ind.  584. 
103  III.  139.  Iowa.  —  Price  v.  Harned,  i  Iowa  473; 

When  There  Are   Ko    Btatntory   Pro-  Chance  v.  Temple,  i  Iowa  179;  Inde- 

▼isione  regulating  proceedings  in  man-  pendent  Dist.  v.  Rhodes,  88  Iowa  570. 

damns,   the   courts    are   governed  by  Louisiana,  —  Malain  v.  Judge,  29  La. 

the  rules  of  the  common  law.     Swan  «/.  Ann.  793;  Morris  v.  Womble,   30  La. 

Gray,  44  Miss.  393;  Lutterloh  v.  Cum-  Ann.  1312;  Board  of  Health  v,  Nunez, 

berland  County,  65  N.  Car.  403;  Doug-  45  La.  Ann.  205. 

lass  «/.  Loomis,  5  W.  Va.  542;  Howard  Mississippi,  —  Foote    v.     Myers,    60 

V.  Gage,  6  Mass.  462.  Miss.  790. 

1.  Highway  Com'rs  v,  Gibson,  7  111.  Missouri,  —  State  v.  St.  Louis  Public 

App.  231,  in  which  case  the  court  cited  Schools,  134  Mo.  298. 

People    V,    Waynes ville,   88   111.    469;  Montana. — Territory     v.     Potts,    3 

Keasy  v.  Bricker,  60  Pa.  St.  9.  Mont.  364. 

8.  Hawkins    v.    More,   3   Ark.   345;  Nevada,  —  State    v,    McCullough,  3 

State  r.  Police  Jury,  38  La.  Ann.  508.  Nev.  202. 

8.  Townsend    v.    Fulton    Irrigating  New  York.  —  People  z^.  Board  of  Can- 

Diich  Co.,   17  Colo.    142;     Fisher    v,  vassers,  129  N.  Y.  360. 

Charleston,  17  W.  Va.  595.  North  Dakota.  —  State  v.  Carey,  3  N. 

4.  State  V,  Judge,  2  Rob.  (La.)  418;  Dak.  36. 
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Tlaadiag.  MANDAMUS,        How  Prooeedings  Entitled. 

Kame  of  State  Indiipensable.  —  Some  of  the  cases,  construing 
peculiar  provisions  of  the  respective  constitutions  or  statutes, 
declare  that  the  writ  must  be  entitled  in  the  name  of  the  state.* 

Pablio  or  Private  Interest.  —  In  some  states  mandamus  proceedings 
are  entitled  in  the  name  of  the  state  when  they  affect  a  public 
interest,  and  in  the  name  of  the  individual  instituting  the  pro- 
ceedings when  the  interest  affected  is  a  private  one.* 

Ohio,  —  State    v.    Board    of    Public  thority  of   the  state,   confers   on    the 

Works,  36  Ohio  St.  409.  court  no  jurisdiction    over  the    party 

Oklahoma.  —  Rider  z/.  Brown,  I  Okla.  named     in   the    writ.      State    v.    Mc« 

244;  Collet  V.  Allison,  i  Okla.  42.  CuUough,  3  Nev.  202. 

Rhode    Island.  —  O'Brien     v.     Paw-  Amending  Title.  —  Where  an  applica- 

tucket,  18  R.  I.  113.  tion  for  a  mandamus  was  in  the  name 

South  Carolina.  —  Runion  v,  Latimer,  of  the  applicant,  when  it  should  have 

6  S.  Car.  126.  been  in  the  name  of  the  state,  but  the 

Tennessee.  —  Whitesides  v.  Stuart,  91  objection  was  not  made  by  the  return 

Tcnn.  710.  or  antecedently  thereto,  the  questions 

Texas.  —  Kimberly  v.  Morris,  87  Tex.  involved  could  be  legally  decided  and 

637.  the  proceedings    afterward  amended. 

West  Virginia.  —  State  v.   Long,  37  Runion    v.    Latimer,    6    S.    Car.    126. 

W.  Va.  266.  And  see  Brower  v.  O'Brien,  2  Ind.  423. 

Wisconsin.  —  State   v.   Jennings,    56  8.  Colorado.  —  Stoddard  v.  Benton,  6 

Wis.  113.  Colo.  508. 

United  States,  —  Northern    Pac.    R.  Connecticut.  —  Doolittle  v.  Bran  ford, 

Co.  V.  Washington  Ter.,  142  U.  S.  492;  59  Conn.  402. 

Kendall  v.  U.  S..  12  Pet.  (U.  S.)  524.  Iowa.  —  Independent  Dist.  v.  Rhodes, 

In  England  the    writ  of  mandamus  88  Iowa  570. 

issued  out  of  the  King's  Bench  in  the  Kansas.  —  State  v.  Marston,  6  Kan. 

name  of  the  king.     Kendall  v.  U.S.,  12  524;  State  v.  Jefferson  County,  11  Kan. 

Pet.  (U.  S.)  524.  66. 

1.  Knst  Be  in  Kame  of  State.  —  A  pro-  Louisiana,  —  Morris  v.   Womble,   30 

ceeding  by    mandamus  is  a   prosecu-  La.  Ann.  1312;  Malain  z/.  Judge,  29  La. 

tion  within  the  meaning  of  the  Iowa  Ann.  793;    State  v.  Cole,  33  La.  Ann. 

Constitution,  and  hence  must  be  prose-  1356. 

cuted  in  the  name  of  the  state.     Chance  Mississippi,  —  Myers  v.  State,  61  Miss, 

fr.  Temple,  I  Iowa  179.     See  also  Moses  141. 

V,    Kearney,    31    Ark.   261;    Price    v.  Missouri. — State    v.    Bronson,    115 

Harned,  i  Iowa  473;    State  v.  McCul-  Mo.  271. 

lough,  3  Nev.  202;  State  v.  Board  of  Nebraska.  —  States.  Spicer,  36  Neb. 

Public  Works,  36  Ohio  St.  409;  White-  469. 

sides  V.  Stuart,  91  Tenn.  710.  North  Dakota.  —  State  v.  Carey,  2  N. 

Kot  a  Civil  Action.  —  A  proceeding  in  Dak.  36. 

mandamus  is  not  a  civil  action  under  Ohio.  —  State  v.  Perry  County,  5  Ohio 

the  Montana  Code  of  Procedure  with  St.  497. 

individual  parties  plaintiff  and  defend-  Oklahoma.  —  Rider  v.  Brown,  i  Okla. 

ant.     Ii  should  be  brought  in  the  name  244. 

of  the  territory.     Territory  v.  Potts,  3  South  Carolina.  —  State  v.  Bates,  (S. 

Mont.  364.  Car.   1896)  24  S.  E.  Rep.   755;  Lord  v. 

Against  a  Bailroad  Company.  —  A  peti-  Bates,  48  S.  Car.  95. 

tion  for  a  mandamus  to  compel  a  rail-  South  Dakota.  —  Smith  v.  Lawrence, 

road  corporation  to  perform  a  definite  2  S.  Dak.  185;  Howard  v.  Huron,  5  S. 

duty  to  the  public  is  rightly  presented  Dak.  539;  Heintz  v.  Moulton,  7S.  Dak. 

in   the   name  of  the  state.     Northern  272. 

Pac.  R.  Co.  V.  Washington  Ter.,  142  U.  Tennessee. .—  Harris  v.  State,  96  Tenn. 

S.  492.  496. 

Effeet  of  Failure  80  to  Entitle.  —  In  Texas.  —  Kimberly  v.  Morris,  87  Tex. 

Nevada^  a  writ  issued  and  served  on  a  637. 

party,  which  does  not  run  in  the  name  Patent  for  Swamp  Land.  —  In  Myers  v. 

of  the  state  or  purport   to  be  by  au-  State,  61  Miss.  141,  it  was  held  that  a 
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FlMding.  MANDAMUS.        How  Froeeedingi  SufcitM. 

Vm  of  Private  Penon*!  Kamo  a  Matter  of  IndliEveiiee.  —  In  some  jurisdic- 
tions the  use  of  the  name  of  the  individual  interested  is  not  a 
strict  requirement.* 

Vame  of  State  May  Be  Added.  —  It  is  permissible  in  some  states  to 
add  the  name  of  the  state  in  proceedings  affecting  private 
rights,*  but  in  other  states  this  is  not  allowed.* 

b.  The  Relator  —  Praetlee  to  Name  Selator.  —  In  many  states  it 
is  the  practice  to  entitle  mandamus  proceedings  in  the  name  of 
the  state  "  at  the  relation  of  "  or  **exreL'*  the  person  who  insti- 
tutes the  proceeding.* 

mandamus   proceeding  to  compel  the  tuted   in   the   name  of  the  state;   but 

•ecretary  of  state  to  issue  a  patent  to  a  when  they  are  prosecuted  in  behalf  of 

purchaser  of  swamp  land   was   not  a  a  private  relator,  this  is  a  mere  matter 

matter  affecting  the  public  interest  so  of  form.     The  private  relator  is  the  real 

that  it  could  be  instituted  in  the  name  party,  and  it  accords  with  the  genxas  of 

of  the  state.  our  system  of  jurisprudence  that  the 

ITse  of  Text  Books  in  Bdhoole.  —  A  pro-  suit  should  proceed  in  his  name.*' 

ceeding  by  mandamus  in  the  name  of  2.  State  v.  Spicer,  36  Neb.  469;  State 

the  state,  at  the  relation  of  a  school-  v.  Perry  County,  5  Ohio  St.  497;  State 

book    commission,    is    proper    in    an  v.  Bates,  (S.  Car.  1896)  24  S.  E.  Rep. 

action    to    compel   the  directors  of  a  755. 

school  district  to  introduce  and  put  in  Kame  of  State  Bnrplimge.  —  In  State 

use  in   their  district    the    text  books  v.  Bates,  (S.  Car.  1896)  24  S.  E.   Rep. 

selected  and  contracted  for  by  the  com-  755,  it  was  said  that  the  state  was  not  a 

mission.      State  v.   Bronson,  115   Mo.  necessary  party  to  an  application  by  a 

271.  private  citizen  for  a  writ  of  mandamus 

Teaoher*s  Contraet.  —  Conceding  that  to  enforce  a  private  right,  and  that  the 
an  action  of  mandamus  in  behalf  oi  a  name  of  the  state  in  such  a  proceeding 
school  district,  to  compel  its  president  was  mere  surplusage ;  and  it  was  there- 
to approve  and  file  a  teacher's  contract,  fore  ordered  that  a  motion  to  dismiss  a 
is  so  far  in  the  interest  of  the  public  petition  because  the  name  of  the  state 
that  it  should  be  brought  in  the  name  was  used  should  be  refused,  with  leave, 
of  the  state,  yet  such  an  action  may  be  however,  to  the  attorney-general,  if  he 
brought  by  the  teacher  in  his  own  should  so  desire,  to  move  to  strike  the 
name.  Independent  Dist.  f/.  Rhodes,  name  of  the  state  from  the  return. 
88  Iowa  570.  8.  State  v,  Marston,  6  Kan.  524;  Sute 

Prooeeding  in  Kame  of  State's  Attorney  v,  Jefiferson  County,  11  Kan.  66;  Com. 

—  Connecticut,  —  In  Doolittle  v.  Bran-  v.  Hutiel,  4  Pa.  Super.  Ct.  Rep.  95,  40 
ford,  59  Conn.  402,  the  court  said:  W.  N.  C.  (Pa.)  71;  Smith  v.  Lawrence, 
'*  While  the  practice  in  this  state  has  2  S.  Dak.  185;  Howard  v,  Huron,  5 
not  been  uniform,  it  certainly  permits  S.  Dak.  539;  Heintz  v,  Moulton,  7  S. 
the  state's  attorney  to  prosecute  in  his  Dak.  272. 

own  name  alone.       And  see  State  v,  Penneylvania  Statute.  —  Since  Act  Pa. 

Hartford,  etc.,   R.  Co.,  29  Conn.  539;  June  8,  1893,  §  4,  a  writ  of  mandamus 

State  V.  Fyler,  48  Conn.  145.  should  be  prosecuted  in  the  name  of  the 

Writ  Only  in  Name  of  State — Louisiana,  party  instituting  it  as  plaintiff,  and  not 

—  The  petition  for  mandamus  need  not  in  the  name  of  the  commonwealth,  un- 
be  in  the  name  of  the  state.  It  is  only  less  the  object  sought  is  to  enforce  a 
the  writ  that  must  be  issued  in  the  public  duty,  or  a  duty  affecting  a  par- 
name  of  the  state.  Stat^  v.  Cole,  33  ticular  public  interest  of  the  state. 
La.  Ann.  1356.  Com.  v.  Huttel,  4  Pa.  Super.  Ct.  Rep. 

1.  Stoddard  v.  Benton,  6  Colo.  508;  95,  40  W.  N.  C.  (Pa.)  71. 

Rider  V.  Brown,  i  Okla.  244.;  Lord  v.  4.  Indiana,  —  Brower  v,   O'Brien,  2 

Bates,  48  S.  Car.  95;  Kimberly  v,  Mor-  Ind.  423;  Jessop  v,  Carey,  61  Ind.  584. 

ris,  87  Tex.  637.  Iowa,  —  Chance  v.  Temple,   i  Iowa 

In  Kame  of  State  ITnially —  Texas,  —  179. 

In  Kimberly  v.  Morris,  87  Tex.  637,  the  Mississippi.  —  Foote    v.     Myers,    6a 

court  said:  "  The  proceedings  for  the  Miss.  790. 

writ  of  mandamus  are  usually  insti-  Missouri, — State  v.  Bronson,  115  Mo. 
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FlMUMBg.  MANDAMUS.         B«Utor>B  initial  naiUUag. 

Who  Should  Be  Vamed  m  BoUtor.  —  That  person  who  is  the  proper 
party  to  make  the  application  should  be  named  as  relator.^ 

Kuning  Prlyate  Penon  m  PlaintUT.  —  In  mandamus  proceedings  to 
enforce  a  private  right  the  real  party  in  interest  should  be  named 
as  plaintiff,  and  the  proceeding  should  not  be  entitled  in  the 
name  of  the  state  at  the  relation  of  such  party.* 

8.  Belator'fl  Initial  Pleading  —  a.  Alternative  Writ.  —  In 
many  states  an  alternative  writ  is  the  first  pleading  in  mandamus 
proceedings,*  and  the  alternative  writ,  in  some  of  these  jurisdtc- 

271;  State  V,  St.  Louis  Public  Schools,  Van  Horn  v.  State,  51  Neb.  232;  Terri- 

134  Mo.  298.  tory  v.   Potts,   3  Mont.  364;  Rider  v. 

Montana.  —  Territory    v.     Potts,     3  Brown,  i   Okla.   244;    State  v,   Ptny 

Moat.  364.  County,  5  Ohio  St.  497. 

liebraska,  —  Van  Horn  v.  State,  51  EzeentioiL      Pnrohaser.  —  An      actio« 

Neb.  232.  against  a  sheriff  to  compel  him  to  exe- 

North  Dakota.  —  State  v.  Carey,  2  N.  cute  a  deed  for  real  estate  sold  by  suck 

Dak.  36.  sheriff  on  execution  should  be  in  the 

Ohio,  —  State    v.    Perry    County,    5  name  of  the  state  on  the  relation  of  the 

Ohio  St.  497.  purchaser.    Jessup  v.  Carey,  6x  Ind. 

Oklahoma,  —  Collet  v,  Allison,  i  Okla.  584. 

43;  Rider  v.  Brown,  i  Okla.  244.  Sdiool-book  Comndaiioii.  —  In  State  v. 

Rhode   Island. — O'Brien    v.     Paw-  Bronson,  115  Mo.  271,  a  proceeding  by 

tucket,  18   R.  I.  113.  mandamus  in  the  name  of  the  state  on 

Tennessee,  —  Whitesides  v.  Stuart,  91  the  relation  of  the  school-book  commis- 

Tenn.  710.  sion,  to  compel  the  introduction  of  text 

West  Virginia,  —  State  v.  Long,  37  books  selected  by  the  commission  in  a 

W.  Va.  266.  certain  district,  was  held  proper. 

Vorth  Dakota.  —  In  State  v,  Carey,  2  EfTeet  of  Irregularity.  —  In  Foote  v, 

N.  Dak.  36,  it  was  said:  "  The  name  of  Myers,   60  Miss.   790,  the  fact  that  a 

the  state  should  be  inserted  in  the  writ  mandamus  proceeding  was  brought  in 

in  connection  with  the  name  of  the  re-  the  name  of  the  district  on  the  relation 

lator  in  all  cases,  whether  the  matter  is  of  a  private  individual,  when  it  should 

one  in  which  the  state,   as  such,   is  have  been  in  the  name  of  the  state  on 

strictly  a  party  in  interest  or  not,  or  the  relation  of  the  district  attorney,  was 

whether  the  question  is  one  of  public  not  a  fatal  defect. 

concern  or  a  purely  private  dispute."  Ko  Belator  to  Be  Named  —  New  York, 

1.  Jessup    V,    Carey,    61    Ind.    584;  —  In  People  v.  Board  of  Canvassers, 

Foote  V,  Myers,  60  Miss.  790;  State  v.  129  N.  Y.  360,  it  was  said:  "  A  writ  of 

Bronson,  115  Mo.  271;  State  v.  St.  Louis  mandamus  on  behalf  of  the  people  in 

Public  Schools,  134  Mo.  298 ;  Territory  their  sovereign  capacity  can  be  awarded 

V,  Potts,  3  Mont.  364;   Van   Horn  v,  only     upon     the    application    of    the 

State,   51   Neb.   232;     State  v.    Perry  attorney-general  or  some  district  at- 

County,    5    Ohio    St.    497;    Rider  v,  torney.    ♦    *    *    And  in  such  a  case 

Brown,  i  Okla.  244.  the  name  of  no  person  need  appear  as 

Tuqiayers  in  Bdhool  Eleotion  Caie. —  relator  in  the  proceeding." 

Mandamus  to  compel  the  rescinding  of  2.  Heintz  v.  Moulton,  7  S.  Dak.  272. 

appointments  of  judges  and  clerks  for  8.  Connecticut.  —  American  Casualty 

a  school  election  is  properly  brought  in  Ins.,  etc.,  Co.  v,  Fyler,  60  Conn.  448; 

the  name  of  the  state  on  the  relation  of  Brainard  v.  Staub,  61  Conn.  570;  Wil- 

taxpayers  residing  in  the  school  district  Hams  v.  New  Haven,  68  Conn.  263. 

wherein   the    election    is  to  be  held.  Florida,  —  Lake  County  v.  State,  24 

State  V.  St.  Louis  Public  Schools,  134  Fla.  277. 

Mo.  296.  Indiana,  —  Clarke  County  v.  State, 

Penon  BenflOdally  Interefted.  —  When  61  Ind.  75;  Boone  County  v.  State,  61 

mandamus  proceedings  ate  instituted  Ind.  379;   Johnson  v.  Smith,  64  Ind. 

to  redress  a  private  wrong  or  enforce  a  275;  Smith  v.  Johnson,  69  Ind.  55:  Gill 

private  rights  the  party  beneficially  in-  vj.  State,  72  Ind.  266;  Pfister  v.  State, 

texested  should  be  named  as  relator.  82  Ind.  382;  Wren  v.  Indianapolis,  96 
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tions,  is  not  merely  a  writ,  but  it  is  also  a  pleading  and  stands  in 
the  place  of  the  complaint  in  ordinary  civil  actions.  * 

b.  Petition.  —  In   many   states   mandamus  proceedings  are 
begun  by  petition.*    The  petition  takes  the  place  of  the  alterna- 

Ind.  206;  State  v,  Burnsville  Turnpike     Golden  Canal  Co.   v.   Bright,  8  Colo. 
Co.,   97   Ind.   420.     But   see   Potts   v,     144. 


State,  75  Ind.  336.  The  Writ,  Kot   the    AfAdavit.  —  The 

Kansas,  —  State  v.  Jefferson  County,  alternative  writ  of  mandate,  embody- 

II  Kan.  66;  Martin  v,  Ingham,  38  Kan.  ing  the  affidavit  upon  which  il  is  issued, 

641.  and  not  the  affidavit  itself,  is  in  legal 

Missouri,  —  State  «^.  Beyers,  41   Mo.  effect  the  relator's  complaint.     Johnson 

App.  503;  Bell  V,  Pike  County  Ct.,  61  v.  Smith,  64  Ind.  275. 

Mo.  App.  173;  Hambleton  z/.  Dexter,  89  Who  to  Sigii  A^UeatiOB.  —  Where  a 

Mo.    188;    State   v.  Board   of   Health,  mandamus  proceeding  is  instituted  by 

X03  Mo.  22.  a  public  officer,  or  "  at  the  instance  of  " 

Nebraska,  —  Long  v.  State,  17  Neb.  such  officer,   an   application    may   be 

60.     But  see  State  v.  Home  St.  R.  Co.,  signed  by  an  attorney  only.     Wocxlroff 

43  Neb.  830;  State  z'.  Lancaster  County,  v.  New  York,  etc.,   R.  Co.,  59  Coon. 

49  Neb.  51.  63. 

New   Jersey.  —  Hopper    v.     Chosen  2,  Alabama, — iE'jr/.  Candee,  48  Ala. 

Freeholders,  52  N.  J.  L.  313;  Fairbank  386. 

V,  Sheridan,  43  N.  J.  L.  82.      ^  Colorado.  —  Golden     Canal     Co.    v. 

New   York,  —  P^eople  v.  Ransom,  2  Bright,  8  Colo.  144.     Compare  Wheeler 

N.  Y.  490;  People  z'.  Baker,  14  Abb.  Pr.  v.  Northern  Colorado  Irrigation  Co., 

(N.   Y.    Supreme    Ct.)   19;    People  v.  10  Colo.  582. 

Ovenshire,  41  How.  Pr.(N.Y.  Supreme  Illinois.  —  People   v,   Glann,    70  111. 

Ct.)  164;  People  z/.  Queens  County,  142  232;  People  v.  Davis,  93  111.  133;  People 

N.  Y.  271.     But  see  People  v,  Fulton  v,  Loomis,  94  111.  587;  People  v,  Madi- 

County,  70  Hun  (N.  Y.)  560.  son   County,    125   111.   334;    People  v. 

North  Dakota,  —  State  v,  Carey,  2  N.  Mount  Morris,   145  111.  427;  Peoples. 

Dak.  36.     See  also  Territory  z/.  Shearer,  Pavey,  151  111.  loi;    People  v.  Crabb, 

3  Dakota  332.  156  111.  155;  Highway  Com*rs  v.  Gib- 

Oregon.  —  Shively   v,   Pennoyer,    27  son,  7  111.  App.  231;  Highway  Com'rs 

Oregon  33.     But  see  State  v,  Grace,  20  v.  People,  19  111.  App.  253.     The  earlier 

Oregon  154.  practice  made  the  alternative  writ  tbe 

Texas,  —  Griffin  v,  Wakelee,  42  Tex.  relator's   initial    pleading.       Silver  v. 

5x3.  People,  45  111.  224;  People  v,  Salomon, 

Utah,  —  Lyman  v,   Martin,  2  Utah  46  111.  333;    People  v,  Chicago,  51  111. 

136.  17;  People  V,  Ohio  Grove  Tp.,  51  111. 

West  Virginia.  —  Doolittle  v,  Cabell  191.     People  v.  Glann,  70  111.  232,  shows 

County,    28   W.    Va.    158;     Fisher    v,  the  change  in  the  practice. 

Charleston,  17  W.  Va.  595,  628.  Kentucky.  —  Cumberland,  etc.,  R.  Co. 

Wisconsin,  —  Schend  v,  St.  George's  v.  Judge,  10  Bush  (Ky.)  564, 

German  Aid  Soc.,  49  Wis.  237;  State  v,  Mississippi.  —  Swan  v.  Gray,  44  Miss. 

Delafield,  64  Wis.  218;  State  v.  Joint  393;    Jones  v,   Gibbs,    51    Miss.    401; 

School  Dist.  No.  i,  65  Wis.  631;  State  liaskins  v,  Scott  County,  51  Miss.  406; 

V,  Shea,  70  Wis.  104.     And  see  2  Wis-  Hardee  v.  Gibbs,  50  Miss.  802;  Klein 

consin,    appendix   B,    p.  703,  rule    2.  v.  Smith  County,  54  Miss.  254. 

But  see  State  z/.  Lean,  9  Wis.  279;  State  Ohio.  —  State  v.  Crites,  48  Ohio  St. 

V.  Fairchild,22  Wis.  iii.  142.     But  see  Johnes  v.  State  Auditor, 

United  States.  —  U.  S.  v.  Union  Pac.  4  Ohio  St.  493;  State  v.  Dalton,  i  Ohio 

R.  Co.,  2  Dill.  (U.  S.)  527.  Cir.  Ct.  Rep.  119. 

1,  State  z/.  Jefferson  County,  11  Kan.  Statutory    ProViaionB  —  Illinois. —  Un- 

66;  Brainard  v,  Staub,  61  Conn.  570;  der  Prac.  Act  1872   (2    Starr   &   Curt. 

Williams    v.  New    Haven,    68    Conn.  Annot.  Stat.,  c.  87,  par.  i),  the  petition 

^63;  Clarke  County  v.  State,  61  Ind.  75;  in  a  mandamus  proceeding  takes  the 

Boone  County  v.  State,  61   Ind.   379;  place   of    the    alternative   writ,   which 

Wheeler  v.  Northern  Colorado  Irriga-  had  formerly  stood  for  the  complaint. 

tionCo.,  loColo.  582.     A  different  prac-  People  z/.  Glann,  70  111.  232;  Peoples, 

tice,  however,  seems  to  be  indicated  in  Madison  County,  125  111.  334;  People 
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tive  writ,  becomes  the  foundation  of  all  subsequent  proceedings, 
and  musty  consequently,  be  governed  by  the  same  rules  of  plead- 
ing as  are  applicable  to  declarations  or  petitions  in  other  cases  at 
law.* 

FBtition  M  Baaif  of  AlternatiTe  Writ.  —  A  petition  for  a  mandamus 
may  serve  merely  as  a  basis  for  the  alternative  writ.' 

c.  Motion.  —  In  a  few  states  mandamus  proceedings  are  insti- 
tuted by  a  motion  for  an  alternative  writ,  which  motion  must  be 
supported  by  affidavits.'  An  affidavit,  when  used  as  the  basis 
of  an  application  for  an  alternative  writ,  takes  the  place  of  a 
petition,  and  constitutes  the  relator's  first  pleading.* 

tf.  Mount  Morris,   145  111.  427;  People  Ordinary  PetitioiL  InraAeieiLt.  —  Appli- 

V,  Crabb,  156  III.  155.  cation  for  a  writ  of  mandamus  should 

Mississippi.  —  The       practice      was  be  made  by  motion,  accompanied  by  an 

changed  in  1876  (Acts  1876,  p.  56),  and  affidavit.     A   petition   venfied    in    the 

the    petition    took    the    place    of    the  same    manner    as    a    pleading  in  an 

alternative  writ  under  the  former  prac-  ordinary  civil    action   is    insufficient, 

tice,  and  constituted  the  chief  pleading  State  v,  Lincoln,  4  Neb.  260;    State  v. 

in  the  suit.     Klein  v.  Smith  County,  54  Lancaster  County,  49  Neb.  51. 

Miss.   254.  in  which  case  it  was  held  Kotion  in  8apr«mo  Court.  —  In  Ex  p. 

that  the  fiat  of  a  judge  or  chancellor.  Tower  Mfg.  Co.,   103  Ala.  415,  it  was 

directing  the    issuance  of  a    writ  of  held  that  when  an  application  is  made 

mandamus,  is  not  necessary.  to  the  Supreme  Court  for  a   writ  of 

Ohio. — The    petition,   and    not  the  mandamus    to    an     inferior    court    of 

writ  as  formeriy,  is  the  relator's  plead-  record,  because  of  matters  necessarily 

ing,  and  the  writ  is  simply  the  medium  appearing  of   record  in  such  court,  a 

through  which  the  petition,  affidavit,  or  petition  stating  the  facts  upon  which 

order  is  conveyed  to  the  defendant's  the  relief  is  asked,  while  more  formal, 

notice.     State  v,   Dalton,  i   Ohio  Cir.  is  not  necessary,  since  upon  an  authen- 

Ct.  Rep.  119.  tic  transcript  of  the  record  of  the  pro- 

The  Applieation  Is  £x  Parte.  —  '*  There  ceedings  in  the  inferior  court  the 
is  no  discussion  or  opportunity  to  the  Supreme  Court  would  entertain  a  mo- 
defendant  to  contest  the  right  to  the  tion  for  mandamus  entered  on  the  mo- 
writ  on  the  face  of  the  petition.  But  tion  docket.  Compare  Ex  p.  Garland, 
the  alternative  writ,  being  of  the  nature  42  Ala.  559. 

of  pleading,  must  make  every  allega-  Ko  Kotion  Heceisary  with  Petition. — 

tion  of  the  relator's  title  to  the  redress  It  was  held  in  Blatchford  v.  Newberry, 

which  he  seeks."      Haskins   v,  Scott  100  111.  484,  that  upon  asking  leave  to 

County,  51   Miss.  406.     See  also  Har-  file  a  petition  for  a  writ  of  mandamus 

dee  V.  Gibbs,  50  Miss.  802.  in  the  Supreme  Court,  it  would  be  un- 

1.  Per  Scholfield,    J.,    in   People   v,  necessary  to  couple  with  such  applica- 

Glann,  70  111.  233,  which  case  was  de-  tion  a  motion  that  a  summons  or  an 

cided  under  a  statute  which  substituted  alternative  writ  be  awarded.      Upon 

a  petition  for  the  alternative  writ.  granting  leave  to  file  the  petition,  if, 

8.  Gill  V,  State,  72  Ind.  266;  McCoy  upon  examination,  it  is  found  that  suffi- 

V.  Justices,  4  Jones  L.  (N.  Car.)  180;  cient  cause    is  shown,    the   summons 

Johnes  v.  State  Auditor,  4  Ohio  St.  493;  would  be  awarded  without  any  special 

State  V.  Delafield,  64  Wis.  218.  motion  for  that  purpose. 

S.  Sute  V,  Lincoln,  4  Neb.  260;  State  **  Aooording  to  the  English  Pnetiee,  the 

V.  School  Oists.  Nos.  3and  4, 8Neb.  98;  proceedings  in    mandamus  were   for- 

State  V,  Home  St.  R.  Co.,  43  Neb.  830;  merly  commenced  by  a  motion  in  court. 

State  V.  Lancaster  County,  49  Neb.  51;  the  grounds  for  which  were  supported 

Rider  v.  Brown,  i  Okla.  244.  by  the  production  of  affidavits  asking 

Vet  a  Kotioa  for  a  Bnle  to  Show  Came,  for  a  rule  against  the    defendant,  to 

—  It  was  held  in  State  v,  Fairchild,  22  show  cause  why  the  writ  of  mandamus 

Wis.  Ill,  that  mandamus  proceedings  should  not  issue.*'     Swan  v.  Gray,  44 

must  be  commenced  by  a  motion  for  an  Miss.  393.     And  see  Haskins  v.  Scott 

alternative  writ,  and  not  by  a  motion  County,  51  Miss.  406. 

lor  rale  to  show  cause.  4.  California,  —  Frederick      v.    Saft 
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4  Contents  of  Belatoffl  Pleading — a.  Jurisdiction  of  Court. 
—  The  relator's  first  pleading,  whether  it  be  a  petition,  affidavit, 
or  alternative  writ,  must  show  that  the  court  has  jurisdiction  in 
the  particular  case  to  issue  the  writ,  where  the  jurisdiction  of  the 
court  is  limited.  ^ 

b.  Certainty — pimUUhsb  Kut  Be  certain.  —  The  plaintiff's 
pleadings  must  state  his  cause  of  action  with  certainty.' 

Same  Certainty  as  in  Ordinary  Froeeedingi.  —  An  application  stating  the 
relator's  claim  with  the  same  certainty  that  is  required  in  plead- 
ings in  ordinary  proceedings  is  sufficient.* 

Wliat  la  SniAcient  Certainty.  —  The  certaiiity  which  is  required  has 
been  described  as  that   which   sets    out    the    facts  issuably,"^ 

Luis    Obispo,    zi8  Cal.   391;   McCon-  Pac.   Rep.   848;    Sankey  v.   Pioneers' 

oughey    v,    Jackson,     loi    Cal.    265;  Soc.,  (Cal.  1886)  9  Pac.  Kep.  424. 

People  V.  Reis,  76  Cal.  269;  Landers  v.  Application  to  Wrong  Court.  —  In  Smith 

Lawler,     84    Cal.    547;    McCrary    v,  v,  Dunn,  (Cal.   1885T  6  Pac.  Rep.  848, 

Beaudry,  67  Cal.  120.  the  court  said:    *'  No  sufficient  reason 

Nevada,  —  State  v.    McCullough,    3  appearing  why  the  application  for  the 

Nev.  202.  writ  of  mandate  was  not  made  in  the 

iviscontin,  —  Schend  v,  St.  George's  first  instance  to  the  Superior  Court, 

German  Aid  Soc.,  49  Wis.  237.     But  the  application  to  this  court  is  denied." 

see  Wisconsin  cases,  supra,  under  XVI .  To  the  same  effect  is  Sankey  v.  Pioneers* 

3.  a.  Alternative  Writ,  Soc.,  (Cal.  1R86)  9  Pac.  Rep.  424. 

Affidavit  Treatod  as  a  Complaint.  —  The  Flaading  a  Jodgment.  —  A  statute  pro- 
affidavit  upon  which  a  writ  of  mandate  viding  that  in  pleading  a  judgment  or 
is  issued  may  be  treated  as  a  com-  other  determination  of  the  court,  or 
plaint.  McCrary  v,  Beaudry,  67  Cal.  officer  of  special  jurisdiction,  it  ^all 
120.  not  be  necessary  to  state  the  facts  con- 

AAdavit  or  Writ.  —  **  This  court,  how-  ferring  the  jurisdiction,  but  such  judg- 

ever,  in  the  case  of  State  v,  McCul-  ment  or  determination  may  be  stated 

lough,  3  Nev.  202,  declared  that '  it  is  to  have  been  duly  made,  applies  to  a 

the  affidavit  and  not  the  writ  which  un-  proceeding  by   mandamus.      State  v, 

der  our  practice  is  answered.'     If  this  moss,  35  Mo.  App.  441. 

is  a  correct  view  of  the  practice  under  8.  Bangor  v.   Penobscot  County,  87 

the  statute  of  this  state,  it  follows  that  Me.  294;  Haskins  v,  Scott  County,  51 

the  affidavit  upon  which  the  writ  issues.  Miss.  406;  Fisher  v,  Charleston,  17  W. 

and  the  allegations  of  which  are  to  be  Va.  628;  People  v.  Columbia  Club,  20 

answered,  is  to  be  regarded  in  the  nature  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  319. 

of  the  complaint  in  an  ordinary  civil  8.  People  v,  Rio  Grande  County,  7 

action.     But  whether  it  is  the  affidavit  Colo.   App.   229;    People  v.  Order  of 

or  the  writ  which  the  statute  requires  American  Star,  53  N.  Y.  Super.  Ct.  68; 

to  be  answered,  there  can  be  no  doubt  Fisher  v.  Charleston,  17  W.  Va.   595* 

that  for  the  purposes  of  this  motion  628. 

the  affidavit  performs  the  office  of  a  4.  Illinois,  etc..  Canal  v.  People,   12 

complaint,  and  the  sufficiency  thereof  111.  248;  Chance  v.  Temple,  i  Iowa  179; 

is  alone  to  be  considered."     State  v,  Hambleton  r.  Dexter,  89  Mo.  188;  State 

Gracey,  11  Nev.  223.  v.  Everett,  52  Mo.  89;  People  v.  Baker, 

Affidavit  or  Formal  Selatlon.  —  It  was  14  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  19; 

held  in  Schend  v.  St.  George's  German  People  v,  Westchester  County,  15  Barb. 

Aid  Soc,  49  Wis.  237,  that  the  court  (N.  V.)  607. 

might  permit  the  affidavits  on  which  Sottlement  by  Baferoo.  —  In  People  v. 

the  rule  to  show  cause  was  founded  to  Baker,  14  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

stand  for  a  relation,  or  might  direct  a  19,  a  writ  was  held  defective  for  not 

formal  relation  to  be  filed.  containing  in  a  traversable  form  astate- 

1.  Santa  Cruz  Gap  Turnpike  Joint  ment  that  the  settlement  which  it  was 

Stock  Co.  V,  Santa'  Clara  County,  62  sought  to  compel  a   referee  to  make 

Cal.  40;   Smith  v,  Dunn,  (Cal.  1885)  6  would  be  in  accordance  wiUi  the  facts. 
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distinctly,*  clearly,*  directly,*  and  specifically.*  Great  particu- 
larity of  statement  is  not  necessary,*  and  if  the  plaintiff's 
allegations  fulfil  the  foregoing  requirements  they  are  sufficiently 
certain.® 

In  Wliat  Seiptett  Beqnired.  —  The  requirement  as  to  certainty 
applies  to  the  statements  describing  the  claim  on  which  the  pro- 
ceeding is  based,''  the  performance  of  conditions  precedent,®  and 
the  acts  sought  to  be  compelled,*  and  to  those  allegations  point- 

1.  Lavalle  v,  Soucy,  96  111.  467;  the  allowance  by  a  trial  court  of  an 
American  Casualty  Ins.,  etc.,  Co.  v,  amendment  to  the  complaint,  it  is  not 
Fyler,  60  Conn.  448;  CuUen  v,  Latimer,  necessary  to  set  out  in  detail  a  cause  of 
4  Tex.  339;  Commercial  Bank  v.  Canal  action,  nor  to  set  out  the  allegations  of 
Com'rs,  10  Wend.  (N.  Y.)  26.  the  complaint  as  amended.     Dixon  v, 

2.  Lavalle  v.  Soucy,96I11.467;  Com-  Risley,  ii4Cal.  204. 

mercial    Bank    v.    Canal    Com'rs,   10  OsrUisty  to  a  GoiBnon  Intaiit.  —  It  is 

Wend.  (N.  Y.)  36.  sufficient  if  a  petition   for  a   writ  of 

5.  State  V.  Home  St.  R.  Co.,  43  Neb.  mandamus  states  the  facts  on  which 
830.  the  claim  is  based  with  precision  suffi- 

4.  State  V,  Fletcher,  39  Mo.  389.  cient  to  express  the  right  of  one  and 

6.  Great  Partieularity  ITiuieoaMry.  —  the  duty  of  the  other,  in  such  a  manner 
It  is  not  necessary  that  a  petition  for  a  that  the  ordinary  mind,  disregarding' 
mandamus  requiring  a  constable  and  the  technicalities  of  pleading,  may 
collector  to  execute  a  deed  of  land  sold  easily  apprehend  them.  Certainty  to- 
by him  for  taves  should  allege  all  the  a  common  intent  is  the  rule.  Central 
particular  facts  upon  which  the  writ  is  Dist.,  etc.,  Tel.  Co.  v.  Com.,  114  Pa., 
claimed,  so  that  the  case  may  be  tried  St.  592. 

upon  demurrer,  as  is  common  and  req-  7.  State   v.   Dubuque   Dist.  Tp.,    ir 

utsite  in  suits  according  to  the  course  Iowa  155;  State  v.  Cardozo,  5  S.  Car. 

of  the  common  law.     If  the   petition  297. 

states  the  right  and  duty  in  general  Paymant  of  Sohool  Ordfln.  —  Where,  in 

terms  it  is  all  that  is  req^uired.     Nor  is  a  proceeding  by  mandamus  to  compel 

it  necessary  for  the  petitioner  in  this  the  payment  of  certain  orders  by  the 

stage  of  the  proceeding  to  show  that  all  treasurer  of  a  school  district,  there  was> 

the   previous  proceedings  have    been  no  description  of  the  orders  by  numbers 

regular,  for  it  is  not  competent  for  the  or  amounts,  nor  recital  of  the  use  to 

collector  to  allege  his  own  default  as  which  the  money  to  be  drawn  thereon 

an  excuse  for  not  executing  the  deed,  should  be  applied,  in  either  the  petition 

Kidder  v,  Morse,  26  Vt.  74.  or  the  alternative  writ,  it  was  held  that 

8.  People  V.  Rio  Grande  County,  7  the  proceedings  were  defective.     State 

Colo.  App.  229;  Fisher  v.  Charleston,  v.  Dubuque  Dist.  Tp.,  ii  Iowa  155. 

17  W.  Va.  595;  People  v.  Crabb,  156  8.  To  Itrae  liquor  lioonio.  —  A  peti- 

111.   155;   Cole  «/.  State,  131  Ind.  591;  tion   for  a  mandamus  to  compel  the 

Central  Dist.,  etc.,  Tel.  Co.  v.  Com.,  issue  of  a  license  to  the  relator  to  keep 

114  Pa.  St.  592.  a  dram  shop  should  not  only  show  the 

Plaadingt  Sold  SoAoleiitly  Certain.  —  A  tender  of  a  bond  in  the  proper  penalty, 

petition  for  a  mandamus  to  compel  a  but  the  pleader  should  either  set  out  the 

city  council  to  provide  for  settling  a  tie  bond  in  hac  verba  or  show  by  distinct 

vote  between  candidates  for  alderman  and  specific  averments  that  it  was  in 

need  not  set  out  the  mode  in  which  the  compliance  with  the  statute.     It  is  not 

notice  of  election  was  given  and  the  sufficient  to  aver  generally  the  tender 

facts  in  relation  to  the  relator's  eligi-  of  a  good  bond  as  required  by  law. 

bility.     People  v.  Crabb,  156  111.  155.  Such  an  averment  presents  no  issue  of 

SpeoiAl  Interwt  of   Bolator.  —  Where  fact.     People  v.  Crotty,  93  111.  180. 

the  facts  pleaded  show  a  special   in-  9.  State  v.  Mobile,  etc.,  R.   Co.,   59 

terest  in  the  relator,  a  specific  allega-  Ala.  321 ;  People  v,  Davis,  93  111.  133 ; 

tion  of  such   interest  is  unnecessary.  People  «/.  Dulaney,  96  III.  503. 

Cole  V,  State,  131  Ind.  591.  Contract  of  Penltontiary  Commliiionflnr 

For  Allowanoo  of  Amondintnt.  —  In  an  —  A  prayer  in  a  petition  for  a  man- 

spplication  for  a  mandate  to  compel  damus  against   penitentiary    commis^r 
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ing  out  the  insufficiency  of  an  attempted  performance  by  the 
respondent.* 

c.  Allegation  of  Facts  —  nets  Hot  Eridonoo  to  Be  Alleged.  — 

The  relator,  in  stating  the  case  upon  which  he  bases  his  claim  for 
a  mandamus,  must  allege  the  facts  constituting  that  claim,  and 
not  the  evidence  of  those  facts.* 

Facts,  Hot  Conolnsions  of  Law.  —  In  stating  his  claim  for  a  mandamus 
the  relator  should  set  out  the  facts  upon  which  that  claim  rests, 
and  not  mere  conclusions  of  law  drawn  from  those  facts.' 

"  AoeoFding  to  Law."  —  Statements  that  action  was  taken  "  accord- 

'sioners  to  compel  the  performance  of  a  be    stated.      School    Dist.    No.    ii    v. 

contract  with  them  for  contract  labor,  Lauderbaugh,  80  Mo.  190. 

that  they  be  compelled  to  assign  to  the        For  Payment  of  Salary.  —  In  an  appli- 

relator  two  hundred   convicts  of  the  cation  for  a  mandamus  to  compel  the 

'*  kind    and    quality  "   called  for  and  comptroller  of  public  accounts  to  pay 

"Specified  in  the  agreement,  renders  the  to  the  plaintiff  money  claimed  as  his 

;petiLion  uncertain  and  indefinite,  as  it  salary  as  executive  secretary,  it  should 

•cannot  be  told  what  specific  act  it  is  be  alleged    that  the  relator   occupied 

-sought  to  coerce.     People  v.  Dulaney,  that  office,  and  not  that  a  certain  per- 

«96  111.  503.  son  was  governor  of  the  state  and  ap- 

To  Carry  Cotton  on  Sailroad. —  In  a  pointed  him  as  secretary,  since  an  issue 

-petition  for  a  mandamus  to  compel  a  as  to  the  election  of  the  governor  would 

railroad  company  to  carry  for  the  re-  be  immaterial  in  the  case.     Brainard 

lator,  an  averment  that  the  relator  ten>  v.  Staub,  61  Conn.  570. 
•dered  *'  bales  of  lint  cotton,"  without        Prooeeding    Founded  on    Ordinanee. — 

specifying  the  number  of  bales,  is  in-  Where    a    mandamus     proceeding    is 

•definite   and   fatally    defective.       The  founded    on    an   ordinance,    which   is 

number  of  bales  should  have  been  so  shown  to  have  passed  by  a  unanimous 

-stated  that  the  court  could  have  ordered  vote  of  the  council,  it  is  not  necessary 

the  railway  to  do  a  specific  thing.     State  to    allege    that   there   was  a    petition 

■»,  Mobile,  etc.,  R.  Co.,  59  Ala.  321.  therefor.       Wren    v.    Indianapolis,   96 

Deeeriptlon  of  Soad^ — Where  a  petition  Ind.  206. 

for  mandamus  against  commissioners        8.  People  v.  San  Diego,  85  Cal.  369; 

of  highways,  to  compel  them  to  levy  a  State  v,  Finley,  30  Fla.  302;  People  v. 

tax  to  pay  the  damages    allowed    on  Crotty,  93  111.  180;  State  v,  Hudson,  13 

laying  out  a  public  highway,  and  to  Mo.  App  61;    State  t/.  McCullough.  3 

open  the  same,  described  the  road  as  Nev.     202;     People     v,     Westchester 

**  on  the  centre  section  line  of  the  town-  County,  15  Barb.  (N.  Y.)  607;  Shively 

ship  of  Oswego,"  it  was  held  that  the  v.  Pennoyer,  25  Oregon  33;  Houston  o. 

description  was  too  uncertain  to  author-  Smith,  12  Tex.  Civ.  App.  120. 

ize  the  relief  sought.     People  v,  Davis,        Finding  of  Board  of   Health*  —  In   a 

^3  111.  133.  mandamus  proceeding  to  compel  the 

1.  Cullem   V.   Latimer,  4  Tex.   329;  removal  of  a  nuisance,  an  allegation 

Houston  z/.  Smith,  12  Tex.  Civ.  App.  that  it  has  been  declared  a  nuisance  by 

120.  the  board   of   health  is  not  sufficient. 

8.  Dixon   V.   Risley,    114    Cal.    204;  The  petition  must  contain  allegations 

Brainard  v,  Staub,  61  Conn.  570;  People  showing  that  a  nuisance  exists.     Kail- 

V.  Ovenshire,  41  How.  Pr.  (N.  Y.  Su-  sen  v.  Wilson,  80  Iowa  229. 

preme  Ct.)  164;  People  v.  Police  Board,        **  Wholly  and  Entirely  Iniraillfl&ent."  — 

•o  Abb.  Pr.  (N.  Y.   Supreme  Ct.)  257;  In  a  mandamus  to   compel  the  restora- 

People  V.  Pavey,  151  III.  loi;  Wren  v,  tion  of  the  relator  as  an  attorney,  an 

Indianapolis,  96  Ind.  206;  School  Dist.  allegation  in  the  alternative  writ  that 

^o.  II  z/.  Lauderbaugh,  80  Mo.  190.  the  record,  evidence,  and  proceeding  in 

Liability  —  Judicially   Ascertained.  —  disbarring  the  relator  were  **  wholly 

*When  a  legal  liability  has  once  been  and  entirely  insufficient  '*  to  authoriie 

Judicially  ascertained,  it  will  suffice,  in  his  disbarment,  and  that  such  judgment 

A  proceeding  by  mandamus  to  enforce  is  totally  null  and  void,  is  the  state^ 

it,    to    state    that  fact.     The  circum-  ment  of  a  legal  conclusion,  and  is  in- 

0taaces  out  of  which  it  grows  need  not  sufficient  in  that  it  fails  to  show  any 
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ing  to  law  "  and  like  phrases  are  insufficient,  being  mere  conclu- 
sions.* 

d.  Relator's  Right  —  Knst  Steto  dear  Bight  and  Material  FaeU.  — 
The  relator's  pleading  must  show,  at  \^9st prima  facie,  a  clear  legal 
right  existing  in  the  relator  to  have  the  thing  done  which  he 
seeks  to  enforce ;  and  it  must  state  the  material  facts  on  which 
his  claim  to  the  relief  rests.*    The  relator's  especial  interest  may 

factswhich  render  the  judgment  of  dis-  Colorado, — Golden    Canal     Co.     v, 

barment    null    and    void.      State    v.  Bright,  8  Colo.  144;  Daniels  v.  Miller^ 

Finley,  30  Fla.  302.  8  Colo.  542;  People  z^.  Spruance,  8  Colo^ 

1.  Peoples.  Crotty, 93  111.  180;  Stew-  307;  Schwanbeck  v.  People,  15  Colo, 
art  V.  Altstock,  22  Oregon  189;  Shively  64;  Collier,  etc..  Lithographing  Co.  v^ 
V,  Pennoyer,  27  Oregon  33:  Houston  Henderson,  18  Colo.  259. 

V,  Smith,  12  Tex.  Civ.  App.  120.  Connecticut,  •—  American      Casualty 

"As  SequlTed  bj  Law."  —  A  petition  Ins.,  etc.,  Co.  v.  Fyler,  60  Conn.  448;^ 

for  a  mandamus  to  compel  the  issuance  Douglas  v,  Chatham,  41  Conn.  211. 

of  a  license  should  set  out  the  bond  ten-  District  oj  Columbia, — U.  S.  v,  Chand- 

dered,  as  required  by  statute,  and  it  is  ler,  2  Mackey  (D.  C.)  527. 

not  sufficient  to  aver  generally  the  ten-  Florida,  —  Lake  County  v.  State,  24. 

■der  of  a  good  bond,  "  as  required  by  Fla.  277;  State  v,  Finley,  30  Fla.  302. 

law."  as  such  an  averment  is  a  mere  Georgia.  —  Forsyth  v.  Justices,  Dud* 

conclusion.     People  v,  Crotty,  93  111.  ley  (Ga.)  37. 

180.  Illinois,  —  People  v.  Hatch,  33  111.  9; 
'*  In  tha  Kaiinar  Prasoribed  by  Law."  — .  People  v.  Highway  Com'rs,  52  111.  498- 
An  alternative  writ  of  mandamus  to  Macoupin  County  Ct.  v.  People,  58  Ill- 
compel  the  board  of  land  commission-  191;  People  v,  Elgin,  66  III.  507;. 
ers  to  execute  a  deed  conveying  certain  People  v,  Glann,  70  111.  232;  Spring- 
land  to  the  petitioner  must  on  its  face  field,  etc.,  R.  Co.  v,  Wayne  County,  74. 
show  that  the  applicant  has  complied  111.  27;  People  v,  Davis,  93  111.  133; 
with  the  statutes.  A  statement  that  People  v,  Crotty,  93  III.  180;  Lavalle  v, 
the  plaintiff  had  made  a  written  appli-  Soucy,  96  111.  467;  People  v,  Madison* 
cation  to  the  board  to  purchase  the  land  County,  125  111.  334;  Dem  v.  Rokker,. 
in  question  *'  in  the  manner  prescribed  126  111.  174;  Chicago,  etc.,  R.  Co.  v,. 
by  law  "  is  pleading  a  conclusion  of  Suffern,  129  111.  274;  Swigert  v.  Ham> 
law,  and  is  not  sufficient  to  justify  the  ilton  County,  130  111.  538;  North  v. 
writ.  Shively  v.  Pennoyer,  27  Oregon  State  University,  137  111.  296;  People 
33,  Jollowing  and  approving  Stewart  v,  v.  Crabb,  156  111.  155;  People  v.  Soucy„ 
Altstock,  22  Oregon  189.  26  III.  App.  505;  People  v,  Chicago,  2$ 
**Ib  Aooordaaoa  wifh  Law."  —  "  The  111.  483;  School  Trustees  v.  People,  121: 
form  of  allegation  that  the  act  done  111.  552;  People  v.  Mount  Morris, 
was  not  in  accordance  with  law  could  145  111.  427;  People  t^.  Madison  County, 
only  be  traversed  by  the  counter  state-  125  111.  334. 

ment  that  it  was  done   in  accordance  Indiana,  —  Gill  v.  State,  72  Ind.  266; 

with    law,   and   thus  only    conflicting  Copeland  t/.  State,  126  Ind.  51. 

opinions  would  be  presented,  without  Iowa,  —  Chance  v.  Temple,   i   Iowa, 

any  of  the  facts  by  which  the  court  179. 

could    judge     which     was    correct."  Maine.  —  Dane  v.  Derby,  54  Me.  95- 

Houston  V,  Smith,  12  Tex.  Civ.  App.  Bangor  v,  Penobscot  County,  87  Me. 

120.  294. 

2.  Alabama,  —  Speed  v,  Cocke,  57  Michigan,  —  People  v.  Wayne  Circuit. 
Ala.  209;  Wilson  v.  Holt,  85  Ala.  98.  Judge,  19  Mich.  296. 

Arkansas,  —  Taylor    v.  Governor,   i  Mississippi.  —  Hardee    v.   Gibbs,    50 

Ark.  21;  Goings  v.  Mills,   i  Ark.  11;  Miss.  802;  Klein  v.  Smith  County,  54^ 

Webb  V.  Hanger,  i  Ark.  121;  Levy  v.  Miss.  254. 

Inglish,  4  Ark.  65;  ^jr/.  Trapnall,  6  Missouri,  —  State   v.   Wear,   37   Mo;- 

Ark.  9;  £'jr/.  Fuller,  25  Ark.  444;  Fitch  App.  335;    State  v.  Board  of  Health*. 

V.  McDiarmid,  26  Ark.  482.  103  Mo.  22;  State  v.  Francis,  95  Mo.  44,. 

California,  —  Frick    v,    Morford,    87  Montana,  —  State  v,  Choteau  County^ 

Cal.  576.  13  Mont.  23. 
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be  shown  without  a  particular  allegation  of  it,  by  the  statement 
of  facts  from  which  the  existence  of  such  a  special  inter^t 
appears  as  a  necessary  inference.^ 

AppUefttioiis  of  the  Bnlo.  —  The  performance  of  conditions  precedent 
must  be  alleged.'  If  the  right  set  up  is  doubtful,  the  pleading 
is  bad.' 

Stetomontf  upon  InfomiAtioii  and  Boliof.  —  A  statement  of  the  relator's 
claim  upon  information  and  belief  is  not  sufficient.^ 

Showing  Bight  Against  Botpondont.  —  The  plaintiffs  statement  must 
also  show  that  he  has  a  right  to  have  the  act  done  in  the  manner 
and  by  the  person  sought  to  be  coerced.* 

Belator*!  Spod&l  Interoit.  —  Where  a  private  relator,  to  bring  a 
mandamus  proceeding,  must  have  a  special  interest,  his  pleadings 
must  show  that  interest.* 

Nebraska.  —  State  v,  Lincoln,  4  Keb.  tain  a  statement  of  all  the  facts  neces- 

260;  State  7/.  School  Dist.  No.  9, 8  Neb.  sary   to    show  a    right  to    the    relief 

92;  State  z/.  Stearns,  11  Neb.  104;  State  sought.     People    v.    Chicago,   25    111. 

V,  Lancaster  County,  49  Neb.  51.  483.      The  statute   does   not  dispense 

New  Jersey.  —  Fairbank  v.  Sheridan,  with  the  requirement  that  the  relator 

43  N.  J.  L.  82;  Rader  r/.  Union  Tp..  43  must  set  forth  and  show  a  dear  right 

N.  J,  L.  518;  Hopper  v.  Chosen  Free-  to   the   relief  demanded.       People    p. 

holders,  52  N.  J.  L.  313.  Madison  County,  125  111.  334;  North  9. 

New    York.  —  Commercial   Bank   v.  State  University,  137  111.  296. 

Canal   Com'rs,    10   Wend.  (N.  Y.)  26;  At  Tinia  of  A^lioatioiL  —  A   relator 

People  z/.  Westchester  County,  15  Barb,  must    show    that    a    performance    is 

(N.  Y.)  607;  People  v.  Baker,  14  Abb.  actually  due  him  at  the  time  of  the  ap- 

Pr.  (N.  Y.  Supreme  Ct.)  19;  People  v.  plication.     State   r.   Gracey,    11    Nev. 

Ovenshire,  41  Hovvt.  Pr.(N.  Y.  Supreme  223;    State  v.  Burleman,   i  Ohio  Dec. 

Ct.)  164;  People  V.  Northern  Pac.  R.  541. 

Co.,  50  N.  Y.  Super.  Ct.  460.  1.  Cole  v.  State,  131  Ind.  591. 

North  Carolina.  —  Lutterloh  v.  Cum-  2.  People  v.  Hayt,  66  N.  Y.  606- 

berland  County,  65  N.  Car.  405.  8.  People  v.  Crotty,  93  111.  180. 

Ohio,  —  Johnes  v.  State  Auditor,  4  Asking  Performanoe  of  tilegml  Aet.  —  A 

Ohio  St.   493;    State   v.   Burleman,    i  petition  for  a  mandamus  must  show  a 

Ohio    Dec.    541 ;    State    v.    Trustees,  clear  legal  duty,  resting  upon  the  per- 

Wright  (Ohio)  559.  sons  or    tribunal  against    whom    the 

Oregon.  —  McLeod  v.  Scott,  21  Ore-  remedy  is  sought,  which  they   refuse 

gon  94;  Elliott  V.  Oliver,  22  Oregon  44.  on  request  to  perform;  and  it  does  not 

Pennsylvania, — Smith   v.   Com.,   41  show  this  if  the  reauest  embraced  any- 

Pa.  St.  335;  Com.  v.  School  Directors,  thing  which  it  would  be  illegal  for  them 

4  Pa.  Dist.  Rep.  314.  to  do.     Butler  v,  Saginaw  County,  26 

Texas.  —  Arberry  v.  Beavers,  6  Tex.  Mich.  22. 

457;    Houston   Tap.,    etc.,    R.   Co.    v,  4.  People  v.  Green,  3  Thomp.  &  C. 

Randolph,  24  Tex.  317;  State  v.  San  (N.  Y.)  90. 

Antonio  St.  R.  Co.,  10  Tex.  Civ.  App.  12.  5.  Daniels  v.   Miller,   8    Colo.    542; 

West  Virginia,  —  Fisher  v.  Charles-  People  v,  Spruance,  8  Colo.  307;  Col- 
ton,  17  W.  Va.  595,  628;  Doolittle  v,  lier,  etc..  Lithographing  Co.  «f.  Hendcr- 
Cabell  County,  28  W.  Va.  158.  son,  18  Colo.  259;    Rosenthal  v.  Sute 

Wisconsin.  —  State  v.   Lean,  9  Wis.  Board,  50  Kan.  129;  Butler  v.  Saginaw 

279.  County,  26  Mich.  22;  State  v.  Wear,  37 

England, — Queen  t/.  Hopkins,   i  Q.  Mo.  App.  335. 

B.  161.  41  E.  C.  L.  484;  Reg.  v.  South  6.  Frederick  v.  San  Luis  Obispo,  118 

Eastern  R.  Co.,  25  Eng.  L.  &  £q.  13.  Cal.  391;  State  v.  Bowden,  18  Fla.  17; 

In  Illinois,  while  the  strict   English  North  v.  State  University,  137  IlL  296; 

rule  of  supporting  an  application  for  School  Trustees  v.  People,  71  111.  559: 

mandamus  by  separate  affidavits  is  not  Hall   v.  People,   57  III.   307;   State  v. 

essential,  still  the   petition  must  con-  Home  St.  R.  Co.,  43  Neb.  830;   State 
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PlMdiiig.  MAN'DAMUS.  OontentaofBelAtor'g  PlMdinf. 

Spedal  Ii^urj  or  ])«mag««  when  relied  upon  as  the  foundation  of 
the  relator's  right,  must  be  alleged.* 

Gitiiaiiflliip,  in  those  cases  in  which  it  is  a  sufficient  interest  to 
authorize  an  application  for  a  mandamus,  must  be  shown  by  the 
relator.* 

Antidpating  OlQeotiont.  —  The    relator    must   negative   any   facts 
which,  under  the  statute  or  ordinance  relied  upon  by  him,  might 
defeat   his   right   to    maintain   the   action.*      Thus  where   the, 
respondent  has  an  option,  the  relator  must  avoid  it.* 

v.  Carey,  2  N.  Dak.  36;  People  z/.  Colo-  8.  Fogarty  v.  Sparks,  22  Cal.    142; 

rado  Cent.  R.  Co.,  42  Fed.  Rep.  638.  Gormley  v.  Day,  114  lU.  185;  Martin  v. 

Opening    of    a    Boad.  —  In    Hall    v,  Ingham,  38  Kan.  641;   State  v.  Bick- 

People,  57   111.  307,  it  was  held   that  ham,  4  Ohio  Cir.  Ct.  Rep.  246:  Hous- 

there  was  a  sufficient  showing  of  in-  ton  Tap,  ^c,  R.  Co.  v,  Randolph,  24 

terest  in  the  relators  in  a  mandamus  Tex.  317;  Kidder  v.  Morse,  26  Vt.  74. 

proceeding  to  compel  the  opening  of  a  To  Post  Ordinanoe.  —  In  a  mandamus 

road.  proceeding  to  compel  the  posting  of  an 

Appondsement  by  Sheriff.  —  An  alterna-  ordinance,  if  the  relator  desires  to  rely 

live    writ   of   mandamus   requiring  a  on  a  standing  resolution  of  the  village 

sheriff  to  cause  an  appraisement  to  be  council    requiring  the  clerk    to    post 

made  of  goods  levied  on,  so  that  the  ordinances  within  five  days,  "  unless* 

debtor  may  select  such    as    may    be  otherwise  directed,'*  he  should  set  it  up 

claimed  to  be  exempt  from  levy  and  in  his  petition,  and   by   proper -aver- 

sale,  should  show  that  the  debtor  is  a  ments  negative  the  fact  of  his  having 

person  entitled  to  claim  the  exemption,  been  otherwise  directed.     Gormley  v. 

State  V.  Bowden,  18  Fla.  17.  Day,  114  III.  185.  ^ 

Effect  of  UnneoeMary  Alle|^tions.  —  An  To  Bemove  an  Ooonpant  from  Poeseision. 

averment  showing  a  special  interest  in  —  In  an  application  for  a  mandamus 

the  relator  will  not  be  stricken  out  as  to  compel  a  sheriff  to  remove  from  pos- 

immaterial,  even  in  a  case  where  it  is  session,  under  a  writ  of  restitution,  an 

not  necessary  to  show  such  interest,  occupant  who  was  not  a  party  to  the 

State  V,  Home  St.  R.  Co.,  43  Neb.  830.  action,  it  must  be  shown  distinctly  by 

1.  North  V.  State  University,  137  III.  the  affidavits  that  his  possession  was 
296;  Hatch  V,  City  Bank,  i  Rob.  (La.)  acquired  under  the  parties,  or  subse- 
470;  Haskinsz'.  Scott  County,  51  Miss,  quent  to  the  filing  of  a  lis  pendens. 
406.  rogarty  v.  Sparks,  22  Cal.  142. 

2.  Frederick  v.  San  Luis  Obispo,  118  Action  on  Beport. —  Where  an  alterna- 
Cal.  391;  People  v,  Colorado  Cent.  R.  tive  writ  of  mandamus  alleges  that  the 
Co.,  42  Fed.  Rep.  638.  governor  refused  to  act  upon  the  re- 
Alleging  Citiienship.  — ''  When  a  pri-  turn  and  report  of  the  census  taker,  but 

vate  person  moves  for  a  mandamus  '  on  does  not  allege  that  a  complaint  of 
behalf  of  the  people  of  the  state,'  he  fraud  or  illegality  was  ever  brought  to 
must  show  that  he  is  one  of  them,  and  the  attention  of  the  governor,  or  that 
that  his  interests  as  a  citizen  of  the  the  delay  was  not  for  the  purpose  of  in- 
state are  injuriously  affected  by  the  vestigation,  such  writ  does  not  allege 
wrong  complained  of.**  People  v.  Col-  sufficient  grounds  for  a  mandamus. 
orado  Cent.  R.  Co.,  42  Fed.  Rep.  Martin  v,  Ingham.  38  Kan.  641. 
63S.  4.  When  Beepondent  Has  an  Option.  — 
Becident,  Sleotor,  and  Taxpayer.  —  In  Where  an  Act  of  Parliament  directs  that 
Frederick  v.  San  Luis  Obispo,  ii8  Cal.  under  certain  circumstances  one  or 
391,  it  was  held  that  the  interest  of  the  other  of  two  things  shall  be  done,  the 
relator  was  sufficiently  alleged  in  a  party  to  do  the  act  has  the  option  of 
mandamus  proceeding  to  compel  an  doing  which  act  he  pleases;  and  a  man- 
election  at  which  the  question  of  dis-  damns  not  giving  such  option,  or  not 
incorporating  a  city  was  to  be  deter-  stating  a  sufficient  reason  why  such 
mined,  when  it  was  alleged  that  he  was  option  no  longer  exists,  is  bad  in  law. 
a  resident,  an  elector,  and  a  taxpayer  Reg.  v.  South-Eastern  R.  Co.,  25  Eng. 
of  the  city.  L.  &  Eq.  13. 
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naftdiag.  MANDAMUS.  Contaiti  of  B«lfttar^  Tteii^. 

VuwMiMry  FmU  Vot  to   Be  Allogod.  —  The  relator  in  his  pleading 

need  not  set  out  any  facts  which  are  not  necessary  to  the  estab- 
lishment of  his  right,  ^  ^•^•f  matters  which  are  merely  collateral 
or  incidental.* 

Aetion  in  Bobalf  of  Anothor.  —  When  a  mandamus  proceeding  b 
begun  on  behalf  of  another  person  or  corporation  there  should  be 
a  statement  of  the  relator's  authority  to  act  in  the  matter.* 

e.  Respondent's  Power  and  Duty  —  nut  bo  cioariy  bimwii.  — 

The  relator  must  show  that  it  is  the  respondent's  duty,  and  that 
he  has  the  power,  to  perform  the  act  sought  to  be  enforced.* 

1.  Merrill  v,  Southside  Irrigation  Co.,  Bodgiiatioii  of  Wliuf  lino.  —  A  peti- 
112  Cal.  426;  Stockman  v.  Brooks,  17  tion  by  a  riparian  owner  for  a  man- 
Colo.  248:  People  V,  Pave^,  151  III.  damns  to  compel  the  councilmen  of  an 
ici;  Cafifyn  v.  State,  91  Ind.  324;  incorporated  town  fronting  navigable 
People  V.  Ovenshire,  41  How.  Pr.  (N.  water  to  designate  a  wharf  line,  which 
Y.  Supreme  Ct.)i64;  Wool  v.  Edenton,  alleges  the  petitioner's  right  to  have  the 
115  N.  Car.  10.  con ncil men  act,  and  their  refusal  to  dis- 

Examinalion  of'^Booordo*  —  An  allega-  charge  their  duty,  is  sufficient  without 

tion  in  a  petition  that  a  clerk  and  re-  an  allegation  that  he  has  made  an  en- 

corder  refused  to  allow  the  examination  try,  or  without  giving  any  reason  for 

of  the  records,  or  the  making  of  memo-  his  demand  other  than  that  he  is  a 

randa  therefrom,  is  sufficient  where,  by  riparian  owner.    Wool  v.  Exlenton,  115 

statute,  any  person  has  a  right  to  in-  N.  Car.  10. 

spect  the  records,  and  it  is  not  neces-  8.  State  v.  Sauk  County,  70  Wis.  485, 

sary  to  allege  that  the  plaintifif  did  not  491 ;   State  v.  Pierce  County,  71  Wis. 

have  all  the  information  that  could  be  321. 

acc}uired  by  the  enforcement    of  the  Solator'o  Authority.  —  Where  a  writ  is 

writ.     Stockman  v.  Brooks,   17  Colo,  issued  upon  the  relation  of  the  town, 

248.  it  ought  to  be  shown  that  the  person 

8.  LooationofBallroad.  —  In  analtema-  or  officer  applying  for  the  writ  was  di- 
tive  writ  of  mandate  to  compel  the  rected  by  the  electors  of  the  town  to 
auditor  to  place  on  the  duplicate  taxes  make  such  application.  State  v.  Sauk 
levied  in  aid  of  a  railroad,  it  is  suffi-  County,  70  Wis.  485. 
cient  to  state  as  a  fact  that  the  railroad  To  iid  in  Building  Bridgo.  —  A  man- 
has  been  permanently 'located  in  the  damns  proceeding  on  behalf  of  a  town 
township,  without  alleging  that  the  fact  to  compel  a  county  to  aid  in  building  a 
has  been  judicially  determined.  Caf-  bridge  should  show  that  the  officer  ap- 
fyn  V.  State,  01  Ind.  324.  plying  for  the  writ  was  directed  to  do 

An  ApplioatlontoGompolthoXovooation  so  by  the  electors  of  the  town.    State 

of  a  lioenio  of  a  nonresident  insurance  v.  Pierce  County,  71  Wis.  321. 

company,  for  removing  an  action  to  the  4.  California.  —  Marini   v.   Graham, 

federal  court,  need  not  allege  the  cili-  67  Cal.  132. 

zenship  of  the  plaintiff,  as  such  citizen-  Colorado.  —  Daniels  v.  Miller,  8  Colo, 

ship  is   not  required  by   the   statute.  542. 

Peoples.  Pave}-,  151  III.  loi.  Florida.  ^P\xc\i^\l  v.  State.  33  Fla. 

Otgoota  of  Betpondont  Corporation. —  385. 

Where  one  of  the  objects  of  an  irriga-  Illinois.  —  People  v.  Hatch,  33  111.  9; 

tion  company  is  to  supply  water  for  the  People  v.  Chicago,  51  111.  17;  Chicago, 

purpose  of  irrigation,  it  is  sufficient,  in  etc.,  R.  Co.  v.  Suflfem,  129  111.  274. 

a  complaint  for  a  mandamus  to  compel  Kentucky.  —  Lowe  v.  Phelps,  14  Bush 

such  supply,  to  state  such  object  and  (Ky.)642. 

the  duty  and  legal  liability  of  the  de-  Maine.  —  Hoxie  v.  Somerset  County, 

fendant  to  supply  water  to  the  plain-  25    Me.    333;     Bangor    v.   Penobscot 

tifif ;  and  it  is  not  necessary  that  other  County,  87  Me.  294. 

objects  of  the  corporation  not  involved.  New  Jersey.  —  Rader  v.  Union  Tp.,  43 

or  only  remotely  so,  should  beenumer-  N.  J.  L.  518;    Hopper  v.  Chosen  Free- 

ated  in  the  complaint.  Merrill  v.  South-  holders,  52  N.  J.  L.  313. 

side  Irrigation  Co.,  112  Cal.  426.  New  York.  —  People  v.  Hayt,  66  Ni 
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IQMdiig.  MA  NDAMUS,  Content!  of  Bdator'f  PlMdingw 

The  relator  must  allege  the  facts  from  which  the  legal  liability 
results,  and  a  pleading  is  bad  in  substance  if  the  duty  does  not 

in  all  cases  result  from  the  facts  stated  in  it.*     But  powers  given 
by  express  statute  need  not  be  alleged.* 

/.  Demand  and  Refusal.  —  In  cases  where  a  refusal  by  the 
respondent  is  a  necessary  condition  precedent  to  the  relator's 
right,  the  relator  must  allege  a  demand  and  refusal.* 

Y.  606;  AUen  v,  Murray,  23  Civ.  Pro.  Illinois,  —  Macoupin   County  Ct.  v. 

Rep.  (N.  Y.  Super.  Ct.)  71.  People,  58  111.  191 ;  Swigert  v.  Hamil- 

Ohio.  —  State   v.   Burleman,  i   Ohio  ton  County,    130  lU.   538;    People   v, 

Dec.  541.  Mount  Morris,  137  111.  576;  People  v, 

Pennsylvania,  —  Com.  v.  McFadden,  Mount   Morris,    145    111.   427;    People 

14  Phila.  (Pa.)  161,  37  Leg.  Int.  (Pa.)  v,  Crabb,  156  111.  155. 

222.  Indiana.  —  Lewis  v,   Henley,  2  Ind. 

England,  —  Reg.  z/.  South  Eastern  R.  332;    Ingerman  v.  State,  128  Ind.  225; 

Co.,  25  Eng.  L.  &  Eq.  13.  Jelley  v,  Roberts,  50  Ind.  i;    State  v» 

Duty  of  Bespondent.  —  The  party  ag-  Hanna,  97  Ind.  4.69:    Lake  Erie,  etc., 

grieved  is  bound  to  show  as  the  founda-  R.  Co.  v.  State,  139  Ind.  158. 

lion  of  the  proceeding  that  the  specific  Iowa,  —  Chance  v.  Temple,  i  Iowa 

act  Sought  to  be  coerced  is  the  duty  179. 

of  the  person  against  whom  the  writ  is  Kansas,  —  Dobbs  v,  Stauffer,  24  Kan. 

directed,  and  that  such  person  has  no  127;  Rosenthal  r.  Board  of  Can vassers. 

such  discretion  to  its  exercise.     People  50  Kan.  129. 

V,  Murray,  23  Civ.   Pro.   Rep.  (N.  Y.  Michigan,  —  Butler       v,       Saginaw 

Super.  Ct.)  71.  County,  26  Mich.  22;  Goss  v,  Vermont- 

1.  Rader  v.  Union  Tp.,  43  N.  J.  L.  ville,  44  Mich.  319. 

518;  Hopper  z/.  Chosen  Freeholders,  52  Mississippi,  —  Hardee    v,  Gibbs,   50 

N.  J.  L.  313.  Miss.  802. 

Sofident  Appropriation.  —  In  a  man-  Missouri,  —  Stati  v.  Judge,  41  Mo. 

damns  against  the  chief  engineer  of  the  598. 

water  department  to  compel  him  to  lay  Nebraska,  —  Kemerer     v.    State,     7 

pipe  on  a  certain  street,  the  petition  is  Neb.  130. 

not  suflScient    unless    it   alleges    that  New    York,  —  Matter    of  Wortman^ 

there  has  been  an    appropriation    of  22  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 

money  with  which   the  work  can  be  137;  People  v.  Westchester  County,  15 

carried  out.     Com.   v.   McFadden,  14  Barb.  (N.  Y.)  607;    People  v,  Wilson^ 

Phila.  (Pa.)  161,  37  Leg.  Int.  (Pa.)  222.  119  N.  Y.  515. 

8.  Statutory  Taidng  Power.  —  Where,  North  Carolina,  —  Alexander  v,  Mc- 

by   the  general  law   of  the  state,  the  Dowell  County,  67  N.  Car.  330. 

taxing  power  of  a  town  is  in  its  com-  Ohio,  —  State  v,  Burleman,   i   Ohio 

mon  council,  and  it  is  composed  of  the  Dec.  541. 

mayor,  recorder,  and  council  men/ it  is  Oregon,  —  Shively    v.   Pennoyer,    27 

unnecessary  in   mandamus,  either  in  Oregon  33. 

the  relation  or  in  the  alternative  writ,  Pennsylvania,  —  Com.  v,  Pittsburgh, 

to  allege  that  the  taxing  power  is  in  34  Pa.  St.  496;    Com.  v,  Pennsylvania 

such   persons.     Fisher  v,  Ch  rleston,  R.  Co.,  6  Pa.  Dist.  Rep.  266. 

17  W.  Va.  595.  Texas.  —  State  v,  San  Antonto  St.  R. 

S.  Arkansas, — Coit  ir.  Elliot,  28  Ark.  Co.,  10  Tex.  Civ.  App.   12;    Raley  z\ 

294.  Tones,  (Tex.  Civ.  App.  1894)  25  S.  W. 

California,  —  People  v,  Romero,  i8*  Kep.  144. 

Cal.  89;  Peck  v,  Los  Angeles  County,  West  Virginia.  —  Fisher  v,  Charles* 

90  Cal.  384.  ton,  17  W.  Va.  595. 

Connecticut,  —  Douglas  v,  Chatham,  Wisconsin.  —  State  v,  Milwaukee,  20 

41  Conn.  211.  Wis.  87;    State  v,  Elba,  34  Wis.   169; 

District    of    Columbia,  —  U.     S.    v.  State  v,  Graffam,  74  Wis.  643. 

Chandler,  2  Mackey  (D.  C.)  527.  United     States.  —  Ex     p.     Virginia 

Florida,  —  Lake  County  v.  State,  24  Com'rs,   112  U.  S.   177;    Presque  Isle 

Fla.  276.  County  v.  Thompson,  22  U.  S.  App. 

Georgia,  —  Payne    v,  Perkerson,    56  418. 

Ga.  672.  EfEwt  of  Kot  Showing   Donuuid.  —  A 
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MANDAMUS.  OoBtmi  if  mdttiHft 

Pndfioii  ii  HMMMzy  in  alleging  demand,  and  it  must  be  shown 
that  there  was  a  refusal,  either  in  direct  terms  or  by  dnnim- 
stances  distinctly  showing  an  intention  in  the  party  not  to  do  the 
act  required.^  The  allegation  must  show  that  a  proper  demand 
was  made  *  for  the  precise  thing  required.* 

BflMoni  for  Baftual.  —  It  has  been  held  that  the  reasons  given  by 
the  respondent  for  his  refusal  should  be  stated.^ 

AdniMioB  bj  ]>«miixT«r.  —  If  a  demand  is  well  pleaded,  a  demurrer 
admits  it.' 

WftiYvr  of  OminioA.  —  If  the  omission  to  allege  a  demand  and 
refusal  is  not  taken  advantage  of  promptly,  it  will  be  held  to  be 
waived.* 

petition  which  shows  on  its  face  that  8.  Propor  Somaad.  —  Where  the  rela* 

no    such    demand    was    made    is,    of  tor,  in  his  application  for  a  mandamus 

course,  bad  on  demurrer.     People   v,  to  compel  the  supervisors  to  make  an 

Mount  Morris,  137  11!.  576.  order  to  a  town  clerk  to  insert  in  ihe 

Anpointmont   to  CMIIoo. —  In  a    man-  tax  roll  for  collection  the  amount  of 

damns  proceeding  to  compel  the  ap-  the   relator's  judgment,  fails  to  state 

pointment  of  the  relator  to  an  oflSce  that  written   notice  of  the   judgment 

on  the  ground  that  he  is  an  honorably  was  served  within   the  time  required 

discharged  Union  soldier,  the  applica-  by  statute,  the  application  Is  fatally 

tion  is  fatally   defective  if  it  fails  to  defective,  although  it  shows  that  the 

show  that  such  fact  was  brought  to  the  supervisors  hiEid  actual  knowledge  of 

attention    of    the    appointing  officers,  such  judgment  before  the  day  when 

Matter  of  Wortman,  22  Abb.  N.  Cas.  the    notice  should   have   been   given. 

(N.  V.  Supreme  Ct.)  137.  State  v.  Elba,  34  Wis.  169. 

Pftymant  of  Jndgmevt.  —  A  mandamus  8.  Dobbs  v,  Stauffer,  24  Kan.  127; 

proceeding  to  enforce   payment  of  a  Com.  v,  Pennsylvania  R.  Co.,  6  Pa. 

judgment  against  .a  municipal  corpora-  Dist.  Rep.  266. 

tion  must  allege  that  payment  has  been  For  PreoiM  Aet.  —  A  petition   for  a 

demanded    and    refused.      Fisher    v,  mandamus  to  enforce  the  inspection  of 

Charleston,  17  W.  Va.  595.  the  books  of  a  corporation  which,  while 

Bemoral  of  Obstmetlons  from   Pablie  alleging  that  the  relator  made  applica- 

Hiteh.  —  In  a  mandamus  proceeding  by  tion  to  the  respondent  for  certain  infor- 

a  township  trustee  against  a  railroad  mation  contained  in  such  books,  which 

company  to  compel  the  removal  of  an  was  not  furnished,  yet  fails  to  aver  a 

obstruction   from  a  public  ditch,  the  demand  to  see  and  inspect  such  book^ 

alternative  writ  is  insufficient  where  it  is  defective.     Com.   v,   Pennsylvania 

is  not  made  to  appear  that  the  plaintiff  R.  Co.,  6  Pa.  Dist.  Rep.  266. 

had  demanded  of  the  defendant  that  4.  Bmsom   fbr    Bofossl.  —  Where    a 

the    obstruction    be    removed.      Lake  mandamus  is  sought  to  compel  a  mu- 

Erie,  etc.,  R.  Co.  t/.  State,  139  Ind.  158.  nicipal  counsel    to    approve  a  liquor 

ATormont  of  Bofual  SoAoinit.  —  In  a  seller's  bond,  the  petition  for  the  order 
mandamus  proceeding  to  compel  a  to  show  cause  should  show  the  re- 
municipal  corporation  to  provide  for  spondent's  reason  for  refusing,  if  any 
the  payment  of  interest  on  its  bonds,  was  given,  and  the  circumstances  of 
an  averment  that  the  defendants  have  the  refusal,  otherwise  the  reason  will 
refused  to  make  any  provision  for  the  ^  presumed  sufficient,  and  the  order 
payment  of  interest  is  sufficient  with-  may  be  denied.  Goss  v,  Vermontville, 
out  saying  that  a  demand  was  made  44  Mich.  319. 

mpon  them  to  do  so.     Com.  v,  Pitts-  5.  Leonard  v.  House,  15  Ga.  473. 

burgh,  34  Pa.  St.  496.  6.  People  v.  Wilson,   119  N.  Y.  515; 

1*  Coit  V,  Elliott,  28  Ark.  294;  Inger-  Presque  Isle  County  v,  Thompcon,  22 

man  v.  State,  128  Ind.  225.  U.  S.  App.  418.     But  compare  Douglas 

Apt  Words.  —  A  demand  is  substan-  v.  Chatham,  41  Conn.  211. 

tially  averred   by  the  general  words  Answer  aad  Argnmoiit.  —  The  objec- 

"  often  requested  and  refused  "  to  be  tion  that  the  petition  does  not  show  a 

done,  in  the  absence  of  a  special  de-  demand   and   refusal  must  be    taken 

murrer.     People  v.  Reis,  76  Cal.  269.  promptly,  as   it  will    be    waived    by 
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g.  No  Other  Remedy  —  AUdgfttion  v«ooMarj.  —  A  relator  must 

allege  in  his  application  for  a  mandamus  that  he  has  no  other 
adequate  remedy ;  ^  but  while  this  allegation  is  necessary,  the 
relator  need  not  allege  the  taking  of  specific  steps  which  show 
the  absence  of  another  remedy.* 

Vaod  Hot  Be  Alleged  in  Terme.  —  In  some  cases  it  has  been  held  that 
a  distinct  averment  that  the  relator  has  no  other  remedy  is  not 
necessary  where  it  sufficiently  appears  from  his  application  that 

answer  and  arguments  on  the  merits.  United     States.  —  Ex     /.     Virginia 

Presque  Isle  County  v.  Thompson,  22  Com'rs,  ii3  U.  S.  177. 

U.  S.  App.  418.  England,  —  Rex  v,  Shepton  Mallett, 

Where  an  Order  Hee  Been  Made  Grant-  5  Mod.  421. 

ing  the  Writ,  the  fact  that  it  does  not  Contra,  —  People  v,  Hiliiard,  29  111. 

affirmatively  appear  that  the   relator,  413;  Chumasero  v.  Potts,  2  Mont.  242; 

before  the  commencement  of  the  pro-  State  v,   Jones,    i   Ired.   L.  (N.   Car.) 

ceedings,  applied  to  the  board  to  cor-  129.     And  see   Territory  v.   Shearer, 

rect  the  mistake,  is  not  a  jurisdictional  2  Dakota  332. 

defect  requiring  a  reversal  of  the  order.  Enle  in  Dlinois.  —  "  Prior  to  the  Act 

People  V.  Wilson,  119  N.  Y.i5i5.  of  1874,  entitled  *An  act  to  revise  the 

Undingof  Ck>nrt.  — "  Neither  the  ap-  law  in  relation  to  mandamus,'  it  was 

plication  nor  the  writ  contains  an  aver-  settled  by  a  uniform  current  of  deci- 

ment  that    the  selectmen  have  been  sions  of  this    state  and  other  states 

requested  to  perform  this  whole  duty,  where  the  common-law  system  obtains 

or  have  ever  refused  to  perform  it.     It  that  mandamus  would  not  lie  when- 

is  true  the  court  has  found  such  a  re-  ever  the  right  was  either  doubtful,  or 

quest  and  refusal,  but  in  the  absence  where  there  was  some  other  adequate 

of  any  averment  to  that  effect  the  find-  remedy  at  law.    So  far  as  the  latter 

ing  is  of  no  avail."     Douglas  v.  Chat-  branch  of  the  rule  is  concerned,  the  act 

ham,  41  Conn.  211.  in  question  had  the  effect  of  placing 

1.  Arkansas.  —  Webb   v.   Hanger,    i  mandamus  in  this  state  upon  the  same 

Ark.   121;   Ex  p,  Trapnall,  6  Ark.  9;  footing  with  other  remedies  at  law.     It 

Goings  V,  Mills,   i  Ark.  11;  Taylor  v.  was    inadvertently    said    in    Ryan  v. 

Governor,  i  Ark.  21.  Duncan,  88  111.  144,  that  the  petitioner 

Colorado.  —  Daniels     v.      Miller,     8  must  show  that  he  has  no  other  ade- 

Colo.  542.  quate  remedy.     The  remark  was  made 

District   of    Columbia.  —  U.     S.     v.  without  reference  to  the  present  stat- 

Chandler,  2  Mackey  (D.  C.)  527.  ute,  which  has  changed  the   rule   in 

Georgia.  —  forsyth  v.  Justices,  Dud-  that  respect,  as  we  have  just  stated." 

Icy  (Ga.)  37.  People  v.  Crotty,  93  111.  180. 

Illinois.  —  School  Inspectors  zr.  Peo-  Eew   Defeet  Taken  Advantage   of. — 

pie,   20  111.   530.     But  see   People   v.  Where  the  petition  discloses  that  the 

Crotty,  93  111.  180.  party  asking  for  a  writ  of  mandamus 

Iowa. — Chance  v.  Temple,  i  Iowa  has    a    plain,   speedy,   and    adequate 

179;    Meyer  v.   Dubuque  County,  43  remedy  at  law,  the  pleading  should  be 

Iowa  592.  assailed  on  demurrer,  and  not  on  mo- 

Michigan.  —  People  fr.  Wayne  Circuit  tion   to  dismiss.     Meyer  v.   Dubuque 

Judge,  19  Mich.  296.  County,  43  Iowa  592. 

Missouri.  —  Hambleton    v.     Dexter,  S.  Hambleton  v.  Dexter,  89  Mo.  188. 

89  Mo.  188;   State  v.  Fletcher,  39  Mo.  To  Pay  Judgment.  —  In  an  application 

389;  State  V.  Francis,  95  Mo.  44.  for  a  mandamus  to  compel  a  town  to 

/few    York.  —  Gardenier  v.  Colum-  pay  a  judgment  against  it,  it  is   un- 

bia  County,  (Supreme  Ct.)  17  N.  ^Y.  necessary  to  allege  that  an  execution 

St.  Rep.  983.  has  issued  and  proved  unavailing.     It 

North  Carolina.  —  Lutterloh  v.  Cum-  is  enough  to  state  in  such  case  that  the 

berland  County,  65  N.  Car.  405.  town  has  no  property  whereon  to  levy 

Pennsylvania.  —  Com.  v.  School  Di-  an  execution,   and    that  there    is   no 

rectors,  4  Pa.  Dist.  Rep.  314.  money  in  the  treasury  subject  to  the 

Texas,  -r- State  v.  San  Antonio  St.  R.  pavment  of  the  judgment.     Hambleton 

Co.,  10  Tex.  Civ.  App.  12.  v.  Dexter,  89  mo.  188. 
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such  is  the  fact.^ 

A.  The  Prayer  —  stUef  contonAUe  to  Pngnr.  —  In  mandamus 
proceedings  no  relief  can  be  granted  other  than  that  which  the 
relator  prays  for  in  his  pleading.* 

Th*  Aeti  to  Bo  Porformod.  —  The  prayer  should  state  the  exact 
steps  which  it  is  sought  to  force  the  respondent  to  perform,  and 
should  not  ask  compliance  in  general  terms,  or  that  the  respond- 
ent be  compelled  to  accomplish  a  certain  result.* 

Firajor  Too  Broad.  —  la  Moit  Statoo  the  fact  that  the  prayer  is  too 
broad  will  not  defeat  the  relator's  right  entirely,  but  he  will  be 
granted  such  relief  as  he  is  entitled  to.* 

In  a  7ow  Jnriidiotioiia,  fiowever,  if  the  relator  makes  his  prayer  too 
broad,  and  asks  for  more  than   he  is  entitled  to,  he  cannot  be 

1.  Rader  v.  Union  Tp.,  43  N.  J.  L,  trand,  46  N.  Y.  375;  People  v.  Dntcb- 

518;    People  V.  Hilliard,   29   111.   413;  ess,  etc.,  R.  Co.,  58  N.  Y.  152.     But 

Hon  V.  State,   89  Ind.  250;   State  v.  see  to  th^  contrary.  People  v.  Baker,  14 

Goll.  32  N.  J.  L.  285.     Compare  People  Abb.  Pr.  (N.  Y.  Supreme  Ct)  19;  Peo- 

V.  Crotty,  93  111.  180.  pie  v,  Dutchess  County,  135  N.  Y.  522; 

Hooawary  Implioation.  —  In    State  v.  People  v.  New  York  County,  18  How. 

Goll,  32  N.  J.  L.  290,  it  was  said:    "  It  Pr.  (N.  Y.  Supreme  Ct.)  152,  affirmed 

is,  indeed,  laid  down  in  Tapping  on  21  How.  Pr.  (N.  Y.)  288. 

Mandamus,  p.  768,  that  the  writ  should  Ohio,  —  State  v,  Crites,  48  Ohio  St. 

allege  that  the  relators  cannot  have  re-  142. 

dress  by  the  ordinary  legal  remedies.  South  Dakota.  —  Smith  v.  Lawrence* 

But  the  authorities  referred  to  do  not  2  S.  Dak.  188. 

support  so  broad  an  assertion.  They  West  Virpnia,  —  Fisher  v.  Charles- 
go  no  further  than  to  decide  that  the  ton,  17  W.  Va.  628. 
writ  must  show,  by  necessary  implica-  8amo  aa  in  CItII  Aetioas.  —  In  State  v. 
tion,  that  there  is  no  other  legal  rem-  Crites,  48  "hio  St.  142,  the  court  said: 
edy."  '*  The  remedy  by  mandamus  is  to  en- 
Apparent  from  Booord.  —  Where  it  is  force  civil  rights,  and  why  the  proceed* 
apparent  from  an  inspection  of  the  rec-  ings  therein  should  not  be  as  elastic  as 
crd  that  the  relator  has  "  no  plain,  in  civil  actions  has  not  been  satisfac- 
speedy,  and  adequate  remedy  at  law,"  tori'y  answered  by  the  cases  that  ad- 
this  allegation  is  not  necessary,  either  here  to  the  rule.  In  civil  actions  no 
in  the  affidavit  or  alternative  writ,  one  would  be  heard  to  contend,  at  this 
Territory  v.  Shearer,  2  Dakota  332.  late  day,  that  because  the  plaintiff  had 

S.  Bangor  v.  Penobscot  County,   87  claimed  more  than   upon  the  trial  he 

Me.  294;    People  v,  Wexford  County,  could  maintain,  it  would  be  fatal  to  his 

37  Mich.  351.  right  to  recover  that  to  which  he  was 

8.  People  V,  Ontario  County,  17  Hun  entitled  upon  the  facts  and  the  law  as 

(N.  Y.)  501;    State  v.  Cavanac,  30  La.  they  appeared  upon  the  trial.*' 

Ann.  237.     But  compare  Mobile  Mut.  Firayor  lor  Writ  Agidnat  Too  Xaay  For> 

Ins.  Co.  V.  Cleveland,  76  Ala.  324.  sons.  —  In  Fisher  v,  Charleston,  17  W. 

Frayor  for  Oonoral  Solief.  —  In  Mobile  Va.  628,  the  fact  that  the  prayer  of  the 

Mut.   Ins.    Co.  V,  Cleveland,  76  Ala.  petition  for  mandamus  asked  that  the 

324,  it  was  held  that  a  peremptory  writ  writ  Issue  against   more  persons  than 

might  be  issued  under  a  prayer  for  was  proper  was  held   not  to  preclude 

general  relief,  where  the  special  prayer  its  issuance  against  the    proper  per- 

was  improper.  sons. 

4.  Illinois,  —  Highway     Com'rs     v,  Oljoetion  on  Appeal.  —  An   objectioa 

Jackson,  165  III.  17.  that  the  prayer  in  a  petition  for  a  man- 

Indiana, — Satterwhite  v.  State,  142  damns  is  too  broad  cannot  be  enter- 

Ind.  I.  tained  on  appeal,  as  the   court  is  not 

Iowa,  —  Ellsworth  v,  Qorwart,  95  obliged  to  grant  the  prayer  in  its  en- 
Iowa  108.  tirety,  but  only  so  much  thereof  as  the 

New      York,  —  People     v.     Queens  petitioner    is    entitled    to.      Highway 

County,  142  N.  Y.  271;  People  v,  Nos-  Com'rs  v,  Jackson,  165  111.  17. 
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granted  any  relief ;  *  and  it  is  so  held  upon  the  ground  that  the 
peremptory  writ  must  conform  to  the  alternative.* 

I.  Affidavit   and    Verification  —  voMMity   of  AiBdATita. — 

According  to  the  various  methods  of  instituting  the  proceeding, 
the  petition,'  the  alternative  writ,*  and  the  relator's  motion, 
respectively,  are  required  to  be  supported  by  affidavit.* 

AlBdaTit  to  Aid  PotitioA  or  AltflmatiTo  Writ.  —  In  a  number  of  states 
it  is  held  that  the  affidavit  upon  which  mandamus  proceedings 
are  founded  cannot  be  relied  upon  to  aid  defective  allegations 
in  the  relator's  petition,  or  the  sdtemative  writ  when  that  consti- 

1.  Maine,  —  Hartshorn  v.  Assessors,  Baker,   14  Abb.   Pr.  (N.  Y.  Supreme 

60  Me.  276.  Ct.)  19. 

Wisconsin,  —  State  v,  Beloit,  30  Wis.  North  Dakota.  —  State  v,  Carey,  2 

79.  N.    Dak.    36.      See    also  Territory  v, 

England.  —  Reg.  v.  East  and  West  Sheaxef,  2  Dakota  332. 

India  Docks,  2  El.  &  Bl  466,  75  £.  C.  Texas.  —  Houston  Tap,  etc.,  R.  Co. 

L.  466.  V.  Randolph,  24  Tex.  317. 

8.  State  V,  Beloit.  20  Wis.  79.     And  Washingttm.  —  Sute  v,  Trimbell,  I2 

see   infra^   XIX.    3.   c.    Conformity    to  Wash.  440. 

Judgment  and  Pleadings,  Wisconsin,  —  State  v.  Smith,  19  Wis. 

8.  Colorado,  —  Golden   Canal   Co.   v,  531. 

Bright,  8  Colo.  144.                                    ,  UniUd  States,  —  Hall  v.  Union  Pac. 

Delaware. — Cannon    v,    Janvier,    3  R.  Co.,  3  Dill.  (U.  S.)  515. 

Houst.  (Del.)  27.  AAdsTit    Hot   the   OompUint.  —  The 

Illinois,  —  School  Trustees  v.  People,  alternative  writ  of  mandate  embodying 

121   111.  552;    People  V.  Mount  Morris,  the  affidavit  upon  which  it  is  issued, 

145  111.  427.  and  not  the  affidavit  itself,  is  the  peti- 

New     York,  —  People     v.     Sullivan  tioner's  complaint.     Johnson  v.  Smith, 

County,  56  N.  Y.  249;    People  v.  Mur-  64  Ind.  275. 

ray,  23  Civ.  Pro.  Rep.  (N.  Y.  Super.  Striking  Out  Soandalons   Matter.  —  A 

Ct.)  53.  court   may  on   its  own    motion,  in   a 

Affidavit  and  Petition  Oombined.  —  A  mandamus  proceeding  against  a  jus- 
petition  and  affidavit  for  mandamus  tice,  strike  from  the  affidavit  in  sup- 
need  not  necessarily  be  separate  port  of  the  application  scandalous 
papers.  Since  the  petition  must  con-  matter  reflecting  on  the  integrity  of  the 
tain  all  the  matters  which  would  be  justice.  People  v.  Murray,  23  Civ. 
set  out  in  the  affidavit,  it  is  sufficient  Pro.  Rep.  (N.  Y.  Super.  Ct.)  53. 
if  the  petition  be  sworn  to.  "The  6.  Indiana,  —  Logansport,  etc.,  R. 
statute,  it  is  true,  uses  the  expression  Co.  v.  Groninger,  51  Ind.  383;  Pfister 
'  petition  and  affidavit,'  but  we  do  not  v.  State,  82  Ind.  382. 
think  that  this  necessarily  requires  Nebraska,  —  State  v.  Home  St.  R. 
the  filing  of  two  separate  papers."  Co.,  43  Neb.  830;  State  v.  Lancaster 
Golden  Canal  Co.  v.  Bright,  8  Colo.  Couniy,  49  Neb.  51 ;  State  v.  School 
144.  Dists.  Nos.  3  and  4,  8  Neb.  98;  State 

4.  Indiana,  —  Potts  v.  State,  75  Ind.  v,  Lincoln,  4  Neb.  260. 

336;  Gill  V,  State,  72  Ind.  266;  Johnson  Oklahoma,  —  Rider  v.  Brown,  i  Okla. 

r.  Smith,  64  Ind.  275;    Clarke  County  244. 

V,  State,  61  Ind.  75.  fVest  Virginia.  —  Fisher  v,  Charles- 

Nebraska,  —  State  v.  School  Dist.  No.  ton,  17  W.  Va.  595;  Doolittle  v,  Cabell 

^,  8  Neb.  92.  County,  28  W.  Va.  158. 

Nevada. --StAtt  v,    McCullough,   3  When    Affidavit    Beqnired.  — *' In    a 

Kev.  202.  matter  of  right,  as,  for  instance,  where 

AVuf/frj^r^.  —  Fairbank  V.  Sheridan,  a   mandamus  is  prayed  to  restore  a 

43  I^*  J'  L.  82.  man,  etc.,   we  never   require  an   affi- 

New  York,  —  People  v,  Dikeman,  7  davit  of  the  fact:  but  this  is  required 

How.   Pr.   (N.   Y.   Supreme  Ct.)   124:  upon  a  supposed  failure  of  duty  in  the 

Commercial  Bank  v.    Canal  Com'rs,  justices,  and  therefore  denied  to  grant 

10  Wend.  (N.  Y.)  26;  People  v.  Fulton  a    mandamus     till     affidavit    made.'* 

Coaaty,  70  Hun  (N.  Y.)  560;  People  v,  Reg.  v,  Cory,  3  Salk.  230. 
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tutes  the  first  pleading,* 

Wlw  May  lUka  tha  AlBdaTit.  —  In  some  cases  it  is  held  that  the 
affidavit  in  a  mandamus  proceeding  may  be  made  by  any  pjerson 
knowing  the  facts,  and  that  such  person  need  not  necessarily  be 
a  party  to  the  proceeding.* 

AlBdaTit  Hot  to  Be  Entitlid.  —  The  affidavit  necessary  in  a  man- 
damus proceeding  is  not  to  be  entitled  as  in  any  case.' 

▼eriilefttimi  ef  Belator't  laitlftl  PlMdlng.  —  So  far  as  the  question  has 
been  raised  it  is  held  to  be  the  proper  practice  to  verify  the 
relator's  first  pleading.^    Want  of  verification  should  be  takea 

1.  Illinois,  —  School  Trustees  v,  Peo-  8.  McCrary  v.  Beandry,  67  Cal.  120; 

pie,  121  111.  552;  People  v.  Moant  Mor-  People  v.  Dikeman,  7  How.  Pr.  (N.  Y. 

ris,  145  111.  427.  Supreme  Ct.)  124;  People  v,  Tioga  C 

Louisiana, --^XAVt  v.  Judge,  22  La.  PI.,  i   Wend.  (N.  Y.)  291;   Haight  v. 

Ann.  49.  Turner,  2  Johns.  (N.  Y.)  371;    Hall  v, 

Nebraska,  —  Sute  v.  School  Dist.  No.  Uoion  Pac.  R.  Co.,  3  DiU.  (U.  S.)  515. 

9,  8  Neb.  92.  Vo  Game  PcadiBg.  —  On  motion  for  a 

New  Jersey,  —  Fairbank  v,  Sheridan,  mandamus  the  affidavit  must  not  be 

43  N.  J.  L.  82.  entitled.    "  The  reason  is  that  at  the 

New  York,  —  People  v,  Westchester  time  of  making  the  affidavit  there  is  no 

County,  15  Barb.  (N.  Y.)  607;    People  cause  pending  in  this  court,  and  an  in- 

V.  Baker,  14  Abb.  Pr.  (N.  Y.  Supreme  dictment  for  perjury  in  making  such 

Ct.)  19;    Commercial  Bank  v.  Canal  an  affidavit  must  fail,  as  it  could  not 

Com*rs,  10  Wend.  (N.  Y.)  26.  be  shown  that  such  a  cause  existed  in 

Ohio.  —  McKenzie  v,  Ruth,  22  Ohio  the  court  in  which  the  affidavit  was 

St.  371.  made."     People    v,    Tioga   C.   PL,   1 

Oregon,  —  McLeod  v,  Scott,  21  Ore-  Wend.  (N.  Y.)  291.    And  see  Haight  v, 

gon  94;  Elliott  V.  Oliver,  22  Oregon  44.  Turner,  2  Johns.  (N.  Y.)  371;    People 

United  5/fl/«.  —  Edwards  v,  U.  S.,  v,   Dikeman,   7   How.  Pr.  (N.  Y.  Su- 

103  U.  S.  471.  preme  Ct.)  124;    Hall  v.  Union  Pac.  R* 

S.  Cannon  v,  Janvier,  3  Houst.  (Del.)  Co.,  3  Dill.  (U.  S.)  515. 

27;  Hall  V,  Union  Pac.  R.  Co.,  3  Dill.  What,  Aaumnts    to    EntitUag.  —  An 

(U.  S.)  515.     But  see  Landers  v.  Law-  affidavit  headed,  **  Sup.  Court.  —  In  the 

ler,  84  Cal.  547.  matter  of  John  La  Faige  against  the 

Any  One  of  thaPartias.  —  In  a  petition  judges  of  the  Court  of  Common  Pleas 

for  a  writ  of  mandamus,  there  is  no  of  Jefferson  county,  "  is  not  such  aa 

principle  of  law  or  rule  of   practice  entitling  of  the  affidavit  as  prevents  its 

which  requires  that  anyone  or  more  of  being  read  in   the  action.     It  is  not 

the  parties  interested  in  or  to  be  bene-  entitled  in  any  cause  as  pending  in  the 

fited  by  the  application  should  make  court,  ^x/.  LaFarge,6Cow.(N.  Y.)6i. 

the  affidavit  upon  which  it  is  founded.  An  Inftonnation  for  a  writ  of  man- 

although  any  one  of  them  may  make  dam  us  should  not  be  entitled  as  of  a 

it  if  he  is  prepared  to  do  so,  and  any  cause,  yet  an  error  in  this  respect  is 

other  person  not  interested,  an     other-  not  a  matter  of  substance  of  which  the 

wise  competent,   may  also    make    it.  defendent  may  take  advantage.     State 

Cannon  v.  Janvier,  3  Houst.  (Del.)  2^.  v.  Board  of  Equalization,  10  Iowa  157, 

Affidavit  By  or  For  a  Party.  —  The  affi-  following  Chance  v.  Temple,   i   Iowa 

davit  "  is  sworn   to  before  a  notary  184. 

public,  in  the  usual  form   of  an  affi-  4.  Alabama, — £x/.  Candee,  48  Ala. 

davit,  but  is  not    ♦    ♦    ♦    sworn   to  386. 

by  a  party  in  interest,  or  by  anybody  Arkansas,  —  Black    v.    Auditor,    26 

purporting  on  the  face  of  the  paper  to  Ark.  237. 

be  acting  for  or  in  behalf  of  a  party  in  California,  —  Landers  v,  Lawler,  84 

interest,  and  is  neither  signed  nor  in-  Cal.  547. 

dorsed  by  any  one  acting  as  attorney  Colorado,  —  Golden     Canal    Co.    r. 

for  the  petitioners,  or  for  any  party  in  Bright,  8  Colo.  144. 

the  cause."     Landers  v,   Lawler,   84  Illinois,  —  People  v.  Chicago,  25  IlL 

Cal.  547.  483. 
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advantage  of  by  motion  to  strike  out  ^  before  questions  of  sub- 
stance are  raised.*  The  objection  must  be  made  in  the  lower 
court.  • 

j\  Sufficiency  in   Particular    Proceedings  —  (i)  Rein^ 

statement  in  Voluntary  Associations  —  lUogality  of  Ezimliion. — A 
relator  seeking  to  enforce  his  restoration  to  membership  in  a  vol- 
untary association  from  which  he  has  been  expelled  must  allege 
the  illegal  expulsion,^  and  if  deprived  of  rights  in  such  association 
he  must  allege  the  facts  showing  the  right.  ^ 

(2)  Affecting  Real  Property  —  Ayorments  aa  to  Belator's  Bights.  —  In 
mandamus  proceedings  to  compel  the  execution  and  delivery  to 
the  relator  of  a  deed  or  conveyance,  all  facts  must  be  stated 
which  go  to  show  the  relator's  right.* 

Indiana,  —  Pudney  v,  Bnrkhart,  62  It  has  been  held  that  the  verification 

Ind.  179.  of  the  petition  would  dispense  with  a 

loTua.  —  Chance  v.  Temple,  i  Iowa  separate  affidavit.    Golden  Canal  Co. 

179;  State  V,  Board  of  Equalization,  10  v.  Bright,  8  Colo.  144.     But  see,  contra^ 

Iowa  157.  State  v,  Lancaster  County,  49  Neb.  51. 

Lotdsiana,  —  Leland  v.  Rose,  10  La.  1.  State    v.    Maxwell,    19    Fla.    31; 

Ann.  415;  State  ».  Police  Jury,  33  La.  Pudney  v,  Burkhart,  62  Ind.  179. 

Ann.  29.  8.  After  Quattion  of  Juriidietion  Baised. 

Maine,  —  Woodman      v,      Somerset  —  A  want  of  verification  of  the  petition 

County,  24  Me.  153.  was  held  to   be  waived  by  a  motion 

Mississippi,  —  Swan  t/.  Gray,  44  Miss,  to  dismiss  for    want   of  jurisdiction. 

393.  Mason  County  v,  Mintum,  4  W.  Va. 

Nebraska,  —  State  v.  School  Dist.  No.  300. 

2,    8     Neb.    92;    State    v,    Lancaster  8.  People  v,  Reis,  76  Cal.  269. 

'ounty,  49  Neb.  51.  4.  People    v.    Bricklayers'    Benev., 

Oregon,  —  State  v.  Grace,  20  Oregon  etc..  Union,  20  N.  Y.  App.  Div.  8. 

154.  Showiiig    Partioulan  of  Illegality. — 

Pennsylvania,  —  Com.  v,  Concannon,  The  relator  in  a  mandamus  proceeding 

3  Brews.  (Pa.)  344.  to  compel  his  reinstatement  as  a  mem- 

Texas,  —  Bracken   v.  Wells,  3  Tex.  bcr  of  a  society  from  which  he  claims  to 

88;  Brown  v.  Ruse,  69  Tex.  592.  have  been  unlawfully  expelled  should 

West  Virginia,  —  Mason   County  v,  show  what  provision  of  the  constitu- 

Minturn,  4  W.  Va.  300;    Doolittle  v,  tion   and   by-laws  the  defendant   has 

Cabell  County,  28  W.  Va.  158;  Fisher  violated  in  his  case,  and  wherein  the 

V,  Charleston,  17  W.  Va.  628.  expulsion  was  illegal.     People  v,  Co- 

United   States,  —  Wisdom    v,    Mem-  lumbia  Club,  20  Civ.  Pro.  Rep.  (N.  Y. 

phis,  2  Flipp.  (U.  S.)  285;    Poultney  v.  Supreme  Ct.)  319. 

La  Fayette,  t2  Pet.  (U.  S.)  472.  6.  The  Gonanl  Allegation  of  a  Bight  to 

Sapplemental  Petition.  —  The  petition  Vote  for  trustees  of  a  religious  corpo- 

must  be  sworn   to,  and   the  omission  ration,  without  stating  the  facts  essen- 

cannot    be    subsequently     cured    by  tial  by  statute  to  show  the   right,  is 

means    of    a    supplemental    petition,  insufficient,   in   a  writ  of    alternative 

State  V,  Police  Jury,  33  La.  Ann.  29.  mandamus,  to  restore  to  that  right  one 

Benewal  of  AppUeation.  —  When    an  claiming  to  be  deprived  thereof.     Peo- 

application  for.  a  mandamus  is  renewed  pie  z/.  German  United  Evangelical  St. 

in   the  Supreme  Court,  the  statement  Stephen's  Church,  3  Lans.  (N.  Y.)  434, 

of  facts  should  be  under  oath.     Ex p,  affirmed  53  N.  Y.  103, 

Candee,  48  Ala.  386.  6.  Smith  v,   Talbott,    11    Ind.    144; 

VeriileatioB   and  the  Affidayit.  —  The  Chapman  v.  State  Land  Office  Com'r, 

jurat  at  the  foot  of  an  information  for  a  26  Mich.  146;  State  v.  Hundhausen,  24 

writ  of  mandamus  forms  a  part  of  the  Wis.   196;    State  v,  Forrest,  11  Wash, 

information,  and  constitutes  it  an  affi-  158. 

davit.    State  v.  Board  of  Equalization,  Ck^nyeyanoe  of  Pnblio  Land.  —  A  writ  of 

10  Iowa  157,  explaining  Chance  v,  Tem-  mandate  will  not  lie  for  the  refusal  of 

pie,  I  Iowa  186.  the  commissioner  of  public  lands  to 
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Cmditioiif  Fraeedent.  —  The  performance  of  conditions  precedent 
must  be  alleged.^ 

Snrrej.  —  And  where  it  is  sought  to  compel  a  survey,  there  must 
be  a  sufficient  description  of  the  land  involved.* 

(3)  Concerning  Highways  —  Diieriptiaii  ef  Higlnray.  —  When  the 
relator  in  mandamus  seel^  to  compel  action  by  public  officers  in 
reference  to  streets  and  highways,  he  must  describe  with  cer- 
tainty the  particular  highway  or  portion  of  it  involved,' and  must 
set  out  facts  showing  a  right  to  the  relief  demanded.^ 

issue  a  certificate  of  purchase  to  an  ap-  by  law/'  is  not  sufficient.     Shively  v. 

plicant  for  tide  lands,  when  the  petition  Pennoyer,  27  Oregon  33. 

for  the  writ  fails  to  show  any  errone-  StatomtEt  of  Ua  Saondtd.  —  If  arda- 

ous  application  by  the  commissioner  tion  for  a  mandamus  to  compel  the  is- 

of  the  law  to  the  facts  before  him  for  suing  of  a  patent  shows  that  the  land 

determination.    State    v,    Forrest,    11  has  been  sold  to  the  state,  it  must  also 

Wash.  158.  show  that  the  statement  of  the  sale  has 

Saljeet  to  8alo.  —  A  mandamus  pro-  been  recorded  as  required  by  statute, 

ceeding  to  compel  the  commissioners  State  v.  Harvey,  11  Wis.  33. 

of  a  land  office  to  sell  a  lot  belonging  8.  What  If  SofieieBt  Doooiptloii.  —  A 

to  the  primary  school  lands  must  con-  petition  for  a  mandamus  to  a  surveyor 

tain  allegations  showing  that  the  lot  to  survey  land  claimed  to  have  been 

is  subject  to  sale.    It  is  not  sufficient  to  appropriated  by  the  location  of  a  certifi- 

allege  that  a  deed  which  purported  to  cate  must  designate  the  land  with  a 

convey  the  lot  to  another  person  was  sufficient  certainty  to  apprise  the  sur- 

void.     Chapman  v.  State  Land  Office  veyor  of  the  particular  land  he  is  re- 

Com'r,  26  Mich.  146.  quired  to  survey,  and  the  relator  must 

Tax  Deed.  —  To  entitle  the  complain-  also  show  that  there  is  no  impediment 
ant  to  compel  by  mandamus  the  issue  to  prevent  the  survey  as  demanded, 
of  a  tax  deed,  where  demand  therefor  Winder  v.  Williams,  23  Tex.  601. 
was  not  made  until  some  months  after  8.  Com.  v.  Allegheny  Valley  R.  Co., 
his  claim  became  due,  he  must  show  6  Pa.  Dist*.  Rep.  565,28  Pittsb.  L.  J.  N. 
affirmatively  that  there  was  no  such  S.  77;  State  v.  Leon,  66  Wis.  199. 
adverse  possession  before  the  day  it  To  SelmUd  a  Highway.  —  A  writ  of 
became  due,  or  that  the  required  notice  mandamus  to  compel  a  railroad  corn- 
was  duly  given.  State  v,  Hund-  pany  to  rebuild  portions  of  a  public 
hausen,  24  Wis.  106.  highway  must  designate  with  precision 

1.  People  V.  Wayne  Circuit  Judge,  the  portions  of  the  highway  affected. 

19  Mich.  296;  Shively  v.  Pennoyer,  27  Com.  1/.  Allegheny  Valley  R.  Co.,  6 

Oregon  23;  State  v.  Harvey,  11  Wis.  33.  Pa.  Dist.  Rep.  565,  28  Pittsb.  L.  ].  N. 

A  Purohaser  at  a  Gnardian't  8alo  will  S.  77. 
not  be  entitled  to  a  writ  of  mandamus  What  SailLoieiit  ]>«Mription.  —  In  a 
to  enforce  his.  rights  as  such  without  a  proceeding  to  compel  a  town  board  to 
clear  showing  that  he  has  done  at  the  appoint  an  appraiser  to  assess  the 
proper  time  everything  necessary  to  damages  arising  from  the  construction 
complete  the  purchase  on  his  part,  of  a  ditch,  under  the  direction  of  said 
People  V.  Wayne  Circuit  Judge,  19  board,  for  the  preservation  of  a  high- 
Mich.  296.  way,  the  relation  and  the  alternative 

Written  AppUcation  to  Board.  —  An  writ  need  not  set  forth  the  facts  show- 
alternative  writ  of  mandamus  to  com-  ing  that  the  work  was  necessary;  nor 
pel  the  board  of  land  commissioners  to  need  the  relation  and  writ  describe 
execute  a  deed  conveying  certain  state  either  the  highway  or  the  land  injured 
land  to  the  petitioner  must  show  on  its  by  metes  and  bounds.  A  description 
face  that  the  applicant  has  complied  from  which  the  appraisers  would  have 
with  the  requirements  of  the  statute  in  no  difficulty  in  finding  the  premises  is 
such  cases,  and  a  statement  that  the  sufficient  State  v.  Leon,  66  Wis. 
plaintiff  has  made  a  written  applica-  199. 

tion  to  the  board  to  purchase  the  land  4.  People  r.  Highway  Com'rs,  52  HI. 

in  question,  *' in  the  manner  prescribed  498;  Peck  v.  Los  Angeles  County.  90 
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(4)  Enforcement  of  Payment  of  Claims  —  Xigkt  to  Xon^  SMnaadad. 
—  When  the  relator  seeks  to  compel  a  municipal  corporation  to 
pay  a  claim  due  him,  he  must  state  facts  which  show  his  right  to 
the  money.* 

Ttrmt  of  Statute  or  Ordinuioo.  —  And  he  must  bring  his  case  within 
the  terms  of  the  statute  or  ordinance  on  which  the  claim  is 
based.* 

Ca].  384;  State  r.  New  Albany,  127  Ind.  dsing  a  public  office  seeks  to  compel 
221.  the  payment  of  his  salary  by  man- 
To  XitabUsh  a  Boad. — In  a  mandamus  dam  us,  he  must  show  himself  entitled 
proceeding  to  compel  the  com  mis-  of  right  to  the  office.  People  v.  Tie- 
sioners  of  highways  to  "  ascertain,  de-  man,  8  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
scribe,  and  enter  of  record  "  a  certain  35Q. 

road,  a  pelitioa  which  merely  avers  Exehango  of  Bonds  for  Btodk.  —  An  in- 
that  **  the  above-described    road   has  formation  for  a  mandamus  to  compel  a 
been  used  for  twentv  years,"  but  not  county  judge  to  issue  county  bonds  in 
that  it  has  been  usea  as  a  public  road  payment  of  a  subscription  to  the  stock 
or  highway,  is  insufficient.     People  v.  of  a  railroad  company  is  sufficient  if  it 
Highway  Com'rs,  52  111.  498.  alleges  a  readiness  and  willingness  to 
Vnlawftilllsoof  Monoj.  —  A  complaint  issue   the  certificate  when  the  bonds 
in  an  action  of  mandamus  to  compel  a  are  delivered,  under  a  clause   in  the 
city  to  remove  an  obstruction  from  an  subscription      contract      that     **  said 
alley,   placed    therein    by    a    railroad  county  was  to  receive  for  each  bond, 
company  with  the  consent  of  the  city,  as  issued,  a  certificate  for  the  same 
must  make  it  affirmatively  appear  that  amount  of  stock  in  said    company.'* 
an  unlawful  use  is  made  of  the  alley.  State  v.  County  Judge,  9  Iowa  288. 
State  V.  New  Albany,  127  Ind.  221.  S.  Ex  p,  Crise,  16  Ark.  193 ;    Smith 
Whoro  Highway  Obstraotod.  —  A  peti-  v.  Com.,   41   Pa.   St.   335;    People  v. 
tion  for  a  writ  of  mandate  to  compel  Township  Board,  14  Mich.  28. 
the  board  of  supe^isors  of  a  county  to  Sotting  Out  Ordinanoo.  —  A  mandamus 
clear  from   obstructions,  and   keep  in  proceeding  to  compel  the  payment  of 
repair,  a  portion  of  a  road  situated  in  money   alleged   to  be  due    under  an 
the  county  is  fatally  defective  if  it  fails  ordinance  should  set  out  the  ordinance. 
to  show  that  the  obstructed  road  had  Smith  z/.  Com.,  41  Pa.  St.  335. 
not  been  abandoned  and  discontinued  Aisossmont  for  Street  Work.  —  Anappli- 
by   the  board.     Peck  v.   Los  Angeles  cation  by  a  contractor  for  street  work. 
County,  90  Cal.  384.  for  a  mandamus  to  compel  the  super- 
Paving  of  Street. —  In  proceedings  by  intendent  of  streets  to  make  a  new 
mandamus  to  compel  an  electric  light  assessment  for  the  work,  which  alleges 
company  to  remove  poles,  because  they  that  payment  of  the  previous  assess- 
prevent  the  paving  and  curbing  of  a  ments  was  refused  because  of  excess 
street,  it  is  unnecessary  to  set  out  in  of   work,    must  clearly  set  forth  the 
the  petition  the  ordinance  under  which  facts  showing  that  the  previous  assess- 
the  street  is  being  paved.     Mononga-  ment  was  void,  or  the  writ  will  be  re- 
hela  V,   Monongahela    Electric   Light  fused.     Frick  ».  Morford,  87  Cal.  576. 
Co.,  12   Pa.  Co.  Ct.   Rep.  529,  3  Pa.  Advanooo  Made  under  a  Statnto.  —  One 
Dlst.  Rep.  63.  who  seeks  a  mandamus  to  compel  a 
1.  Harwood,  etc.,  R.  Co.  v.  Case,  37  township  board  to  audit  and  allow  a 
Iowa  692;   Chapin  v.  Osborn,  29  Ind.  claim  for  advances  made  in  pursuance 
09:    People  V,  Tieman,  8  Abb.  Pr.  (N.  of  a  statute  must  set  forth  and  state 
Y.  Supreme  Ct.)  359.  facts  showing  his  claims  to  be  within 
Bailroad  Aid  Tax.  —  While  it  is  the  the  terms  of  the  statute  and  impos- 
duty  of  the  County  Court  to  collect  and  ing  the  duty  of  which  he  seeks  to  corn- 
pay  into  the  treasury  a  tax  voted  in  pel   the  performance.     It  will  not  be 
aid  of  a  railroad,  yet  the  company  can-  sufficient  that  the  petition  shows  that 
not  enforce  this  duty   by   mandamus  the  advances  may  have  been  for  some 
nntil  it  shows  itself  fully  entitled  to  the  of  the  purposes  authorized  by  the  act. 
tax.     Harwood,  etc.,  R.  Co.  v.  Case,  People  v.  Township  Board,  14  Mich. 
37  Iowa  692.  28. 
Faymont  of  Salary.  —  Where  one  exer-  Bamagos  Aiioiiod  under  Statute.  —  Aa 
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Cortiiloatai  or  Vouehen.  —  When  his  claim  is  founded  on  certificates 

or  vouchers  their  existence  must  be  shown.* 

ClAim  Previously  Established.  —  When  the  relator's  claim  is  already 
established  he  need  not  state  the  collateral  facts  on  which  it  is 
founded,'  but  he  must  state  the  amount  due,  and  that  it  is  unpaid.* 

Power  of  Bespondents.  —  The  relator  should  also  allege  that  the  offi- 
cers who  are  made  respondents  have  power  to  comply  with  the 
application.* 

application  for  a  mandamus  to  the  au*  teacher  had  successfully  litigated  be- 

ditor  to  compel  him  to  issue  his  war-  fore  the  state  superintendent  her  right 

rant  for  the  damages  assessed  under  to  compensation, 

the  statute  in  favor  of  an  owner  upon  To  jf%j  Interest  on  Bonds.  —  A  man- 

whose  land  the  swamp  land  commis-  damus  requiring  a  municipal  corpora- 

sioners  have  located  a  levee  must  show  tion   to  provide  for   the  payment  of 

not  only  a  regular  inquisition  of  assess-  interest  on  its  bonds  need  not  set  forth 

ment  and  damages,  as  prescribed  by  when  the  principal  will  become  dac, 

the  statute,  but  also  that  the  levee  has  nor  when  or  where  the  interest  is  to  be 

been  built  or  is  in  process  of  construe-  paid.     Nor  is  it  necessary  that  the  re- 

tion.    Exp,  Crise,  i6  Ark.  193.  lator's  title  to  the  bond  should  beset 

1.  People  t/.   Green,   58  N.  Y.  295;  forth;  the  averment  of  his  ownership  is 

McCoy  V,  Justices,  5  Jones  L.  (N.  Car.)  sufficient  to  show  his  right  to  ask  the 

265.  interference  of  the  court  by  mandamus. 

Payment  of  Offioer's  flalary.  —  It  was  Com.  v.  Pittsburgh,  34  Pa.  St.  496. 

held  in  People  v.  Green,  58  N.  Y.  295,  8.  McCoy  v.  Justices,  5  Jones  L.  (N. 

that  an  alternative  writ  of  mandamus  Car.)  265;  People  v.  Elgin,  66  111.  507. 

to  compel  the  payment  of  the  relator's  For  Building  Conrt-houe  and  JslL  ~  A 

salary  was  defective   in   not  averring  petition   for  a  mandamus  alleging  a 

that  the  claim  had  been  audited  by  the  contract  between  the  petitioner  and  ibe 

board  of  supervisors  and   the  proper  justice  of  the  county,   by   which  the 

vouchers   therefor  examined  and  ap-  petitioner  was  to  be  paid  a  certain  sam 

proved.  for  building  a  court-house,  and  a  cer- 

Eraotion  of  Public  Building.  —  Where  tain  other  sum  for  a  jail,  in  monthly  io- 

it  appears  from  a  contract  for  erecting  stalments,  and  praying  for  a  writ  of 

a  public  building,  sought  to  be  enforced  mandamus  to  compel  the  payment  of 

by  mandamus,  that  the  work  was  to  be  what  is  due,  without  averring  that  any 

done  under  the  direction  of  the  super-  particular  sum   is  due,    is    defective, 

intendent,    who    was    to    certify    the  McCoy  v.  Justices,  5  Jones  L.  (N.  Car.) 

amount  of  work  done  and    material  265. 

furnished,  and  that  payments  were  to  flalary  Dne  from  Two  Cities.  —  Where 

be  made  on  the  production  of  such  cer-  a  judge  was  entitled  to  receive  a  salary 

tificates,   a  petition  for  a  mandamus  of  $1,500  per  annum  from  two  cides 

failing  to  aver  the  existence  of  such  jointly,  and  sought  by  mandamus  to 

certificates  or  to  account  for  their  non-  compel  one  city  to  pay  him  the  salary, 

production,    is    defective.     McCoy    v,  but  failed  to  show  whether  or  not  the 

Justices,  5  Jones  L.  (N.  Car.)  265.  other  city  had  paid  such  salary,  a  mao- 

S.  Com.  V.  Pittsburgh,  34  Pa.  St.  496;  damus  was  refused.     People  v.  Elgin, 

Thompson  v.  Board  of  Education,  57  66  111.  507. 

N.  J.  L.  628.  4.  Hambleton  v.  Dexter,  89  Mo.  188; 

Proof  of  Jnrisdiotion  Sai&oient.  —  In  State  f^.  Jacksonville.  22  Fla.  21;  Con- 
debt  or  assumpsit,  the  burden  is  upon  nor  v.  Morris,  23  Cal.  44S;  Potts  v. 
the  plaintiff  to  prove  every  material  State,  75  Ind.  336. 
fact  and  establish  all  conditions  prece-  Power  to  Levy  Tazas.  —  In  mandamus 
dent;  but  a  relator  who  has  submitted  proceedings  to  compel  a  tax  to  be  levied 
her  claim  to  a  tribunal  lawfully  author-  to  pay  an  execution,  the  alternative 
ized  to  pass  upon  it  may,  upon  mere  writ  must  state  facts  showing  that  the 
proof  of  jurisdiction,  rest  her  case  upon  town  is  incorporated,  that  the  trustees 
the  rights  therein  successfully  litigated,  have  power  to  levy  taxes,  and  that  the 
Thompson  v.  Board  of  Education.  57  relator  is  entitled  to  the  relief  he  asks. 
N.  J.  L.  628.     In  this  case  a  school  Hambleton  v.  Dexter,  89  Mo.  zS8. 
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Exeeation  Vniatiified.  —  When  the  relator  seeks  to  compel  the  levy 
of  a  tax  to  pay  a  judgment  he  must  allege  the  return  of  an  execu- 
tion unsatisfied.^ 

Money  in  Treasnry.  —  When  it  is  sought  to  compel  payment  with- 
out a  tax  levy,  the  relator  must  allege  that  there  is  money  in  the 
treasury  applicable  to  the  payment  of  his  claim ;  *  and  it  should 

Pleading  Matten  of  Defense.  —  Where  mandamus  to  compel  the  payment  of  a 

the  writ  alleges  the  power  in  a  munici-  judgment  against  the  city  must  show 

pal  body  to  levy  a  tax,  and  such  power  that  execution  has  been  returned  un- 

is  limited  by  statute  to  a  certain  per-  satisfied,  and  a  copy  served  on  the  col- 

centage   of  the   value  of  the   taxable  lector    and  assessor,    as   required   by 

property,  it  is  not  necessary  to  allege  statute.     Moran   v.    Elizabeth,   9  Fed. 

in  the  writ  that  the  power  has  not  been  Rep.  72. 

exhausted,  as  that  is  properly  a  matter  iUlc^tion  of  Ko  Property  Held  Snffi* 

of  defense.     State  v,  Jacksonville,  32  oient.  — While  the  alternative  writ  in  a 

Fla.  21.  proceeding  to  compel  an  incorporated 

To  Pay  County  Warrant!. —  In  an  ap-  town  to  levy  a  tax  to  satisfy  an  execu- 

plication  for  a  mandamus  to  a  county  tion  against  it  should  show  that  the 

treasurer  to  pay  county  warrants,  it  is  relator  has  no  other  remedy,  it  is  not 

sufficient  to  aver  in  the  petition  that  the  necessary  that  it  be  alleged   that  an 

warrants  were  drawn   by  the  county  execution  had  been  issued  and  proved 

auditor,   as  it  will   not   be   presumed  unavailing.     It  would  be  sufficient  to 

that  the  auditor  has  violated  his  duty  state  that  the  town  had   no  property 

In  issuing  warrants.     Connor  v,  Mor-  whereon  to  levy  an  execution  and  had 

ris,  23  Cal.  448.  no  money  in  its  treasury  subject  to  the 

Order  for  Work  on  Highway.  —  A  com-  payment  of  a  judgment.     Hambleton 

plaint  on  the  relation  of  the  supervisors  v.  Dexter,  89  Mo.  188.     See  also  Rex  v. 

of  highways  against  the  trustee  of  a  Margate  Pier  Co.,  3  B.  &  Aid.  220,  5  E. 

township,  alleging  that  the  relator  had  C.  L.  266. 

made  an  allowance   to  a   laborer  for  S.  Arkansas,  —  Pritchard    v.    Wood- 
work  done,   and    had   given   him    an  ruff,  36  Ark.  196. 

order  for  its  payment,  and  that  such  California.  —  Redding  v.  Bell,  4  Cal. 

trustee  on  demand  refused  to  pay  said  333;  Cramer  v.  Sacramento,  18  Cal.  384; 

order,  contains  facts  sufficient  to  war-  Babcock  v.  Goodrich,  47  Cal.  488;  Mc- 

rant  the  issuing  of  an  alternative  writ.  Conoughety  v,  Jackson,  loi  Cal.  265. 

Potts  ».  State,  75  I nd.  336.  Illinois, — Amos   v,   Burrus,   11    111. 

1.  Moran  v.   Elizabeth,  9  Fed.  Rep.  App.  383. 

72;  Fishery.  Charleston.  17  W.Va.  628;  Indiana.  —  HuS  v.  Kimball,  39  Ind. 

Rex  z/.  Margate  Pier  Co.,  3  B.  &  Aid.  411. 

220,  5  E.  C.  L.  266.     But  see  Hamble-  Kansas.  —  Miller  v.  Stale,  (Kan.  1889) 

ton  V.  Dexter,  89  Mo.  188.  22  Pac.  Rep.  326. 

Levy  of  Tax  to  Pay  Judgment.  —  In  a  Louisiana.  —  State  v.  Calhoun,  27  La. 

mandamus  proceeding  to  compel  a  tax  Ann.  167. 

levy  to  pay  a  judgment,  the  alternative  Nebraska.  —  State  v.  Otoe  County,  10 

writ  should  set  out,  first,  the  obtaining  Neb.  19. 

of  the  judgment;  second,  that  an  exe-  Wisconsin.  —  State    v.    Warner,     55 

cution  was  issued  thereon  and  had  been  Wis.  271. 

returned  "  no  property  found;"  third,  "Money  Hot  Otherwiee  Appropriated.'' 

that  the  city  had  no  property  out  of  —  A  complaint  in  mandamus  against  a 

which  the  judgment  could  be  made;  comptroller  is  bad  if  it  fails  to  allege 

fourth,  that  neither  the  judgment  nor  that  there  are  "  moneys  not  otherwise 

any  part  thereof  had  been  paid;  and  appropriated  bylaw  "  out  of  which  the 

last,   that  the  city  was    a  municipal  compensation  in  question  is  to  be  paid, 

corporation  authorized  to  levy  a  tax  on  Redding  v.  Bell,  4  Cal.  333.     To  the 

property  within  its  limits,  and  to  set  it  same  effect  see  Cramer  v.  Sacramento, 

apart  for  the  payment  of  the  plaintiff's  18  Cal.  384. 

judgment.     Fisher    v.   Charleston,  17  Warrant  "  Dnly  Olyen  and  Made."  —  It 

W.  Va.  628.  was  held  in  Babcock  v.  Goodrich^  47 

of  Copy. — An  application  for  a  Cal.  488,  that  averments  in  a  complaint 
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be  stated  that  there  was  sufficient  money  when  the  warrant  was 
presented,* 

Fsrtleiilir  Fnnd.  —  If  the  claim  is  payable  out  of  a  particular  fund, 

it  must  be  stated  that  that  fund  is  sufficient,*  though  an  appro- 
priation need  not  be  alleged.' 

(5)  Relating  to  Schools — AdadiiioB  of  PnpU.  —  When  the  relator 
seeks  to  compel  the  admission  of  a  person  into  a  school,  he  must 
allege  that  such  person  has  the  qualincations  required  for  a  pupil.^ 

Bzeluiion  of  Papu.  —  When  he  seeks  to  compel  the  exclusion  o( 

that  the  orders  allowing  an  account  and  327;    MUier  v.  State,  (Kan.  1889)22 

directing  the  auditor  to  draw  his  war-  Pac^  Rep.   326;  ^tate   v.  Warner,  55 

rant  for  the  same  "  were  duly  given  Wis.  271. 

and  made  "  were  sufficient  to  show  the  "Otnenl  Food.'*  —  When  it  is  sought 
jurisdiction  of  a  board  of  supervisors  to  enforce  by  mandamus  the  perform- 
to  direct  a  county  warrentto  t^e  issued,  ance  of  a  public  duty,  by  an  officer  of 
that  there  was  money  in  the  treasury,  the  county,  which  is  coupled  with  the 
that  a  tax  had  been  levied,  and  that  no  expenditure  of  the  "  general  fund  *'  of 
debt  had  been  created  when  the  account  the  county,  the  alternative  writ  shouid 
was  allowed  which,  added  to  the  sala-  allege  that  there  is  sufficient  money  be- 
ries  of  the  officers,  would  equal  the  longing  to  the  particular  fund  which 
aggregate  revenues.  can  legally  be    appn>priated    for  the 

To  Draw  Warraat.  —  An  affidavit  purpose.  Shawnee  County  v.  State,  43 
which  avers  an  indebtedness  to  the  Kan.  327;  Miller  v.  State,  (Kan.  1889) 
petitioner,  and  that  the  board  of  trus-  22  Pac.  Rep.  326. 
tees  ordered  his  bill  to  be  paid  and  "Trsspais  Fund."  —  A  mandamus 
ordered  a  warrant  drawn  for  the  will  not  lie  to  compel  the  secreury  of 
amount,  which  the  president  and  clerk  state  to  pay  a  claim  against  the  special 
refused  to  draw,  and  that  there  was  trust  fund  known  as  the  '*  trespass 
money  in  the  treasury,  etc.,  states  the  fund,"  where  the  petition  does  not  aver 
essential  facts  giving  the  petitioner  a  that  there  are  moneys  in  the  state 
right  to  a  writ  to  compel  the  drawing  of  treasury  belonging  to  that  fund  prop- 
such  warrant.  McConoughey  v.  Jack-  erly  applicable  to  the  payment  of  that 
son,  loi  Cal.  265.  claim.      State    r.    Warner,     55   Wis. 

1.  When  Presented,  Kot  When  Drawm  271. 

—  In  a  mandate  against  the  treasurer  8.  Allegation  of  Appwpriation  Vnaooit- 

of  the  state,  requiring  him  to  pay  a  sary.  —  In  a  petition  for  a  mandamus 

warrant  drawn  by  the  auditor  on  the  to   compel    the    treasurer    to   refund 

swamp-land  fund,  it  was  held  not  suffi-  money,  erroneously  paid  into  the  treas- 

cient  to  allege  that  there  was  money  in  ury,  '*  out  of  the  appropriation  for  re- 

the  treasury  applicable  to  the  payment  funding  moneys  erroneously  paid."  it 

when    the    warrant    was    drawn.      It  is  not  necessary  to  allege  the  appropri- 

should  also  have    been  averred  that  ation;  that  is  matter  of  judicial  cogni- 

there  were  sufficient  funds  in  the  treas-  zance;  but  it  is  necessary  to  allege  that 

ury  proper  to  be  so  applied  when  the  the  sum  demanded  will  not  more  than 

warrant  was  presented.     Huff  v.  Kim-  exhaust  the  appropriation.    Pritcbard 

ball,  39  Ind.  411.  v.  Woodruff,  36  Arlc.  196. 

Judgment.  —  A  petition  for  a  writ  of  4.  Draper  v,  Cambridge,  20  Ind.  268; 

mandamus  to  compel  a  county  board  to  People  v.  Board  of  Education,  18  Mich, 

direct  an  order  to  be  drawn  on   the  400. 

treasurer  for  the  payment  of  a  judgment  QnaUfleatlons  fur  Admission  to  SehooL  — 
against  the  county  is  insufficient  if  it  In  an  application  for  a  mandate  to  en- 
does  not  show  that  at  the  time  of  such  force  the  admission  of  a  person  to  a 
iudgment,  or  since,  there  was  money  common  school,  the  complaint  should 
in  the  hands  of  the  treasurer  liable  to  affirmatively  show  that  the  applicant  is 
be  drawn  against  for  the  payment  of  under  twenty-one  and  over  five  jrears, 
Buch  judgment.  Amos  v,  Burrus,  11  unmarried,  and  neither  a  ntgtovLOXK 
111.  App.  383.  mulatto,  nor  the  son  or  daughter  of  a 

8.  Pritchard   v.   Woodruff,   36    Ark.  mulatto.    Drapers'. Cam bridge,.20 Ind. 

S96;  Shawnee  County  v.  Sute,  42  Kan.  268. 
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certain  pupils  he  must  state  that  such  persons  are  in  attendance.^ 

Apportlonmont  of  Fnndi.  —  When  the  proceedings  relate  to  the 
apportionment  of  school  funds,  a  right  to  the  fund  must  be  stated.* 

PftyniMit  for  SohooUiooso.  —  A  mandamus  proceeding  to  compel  pay- 
ment for  a  schoolhouse  must  state  distinctly  the  origin  of  the 
claim.  • 

Prorention  of  Beligioni  Inttmotion.  —  Averments  that  the  relators  are 
taxpayers  show  a  sufficient  interest  in  a  proceeding  to  prevent  the 
unlawful  reading  of  the  Bible  in  school.'* 

(6)  Against  Judicial  Officers  —  Befotal  to  Entertain  Jnriidiotion.  —  In 
a  mandamus  proceeding  against  judicial  officers  to  compel  action 
by  them,  the  relators  must  show  that  the  officers  have  jurisdiction 
of  the  case  ^  and  that  there  has  been  default  by  the  respondent.* 

1.  To  Gompel  Szdnsion  of  Ck>lored  damus  to  compel  a  district  judge  to 
Children.  —  An  application  for  a  man-  grant  a  suspensive  appeal  from  a  judg- 
damus  against  trustees  of  a  school  dis-  ment  suspending  the  relator  from 
trict,  to  show  cause  why  they  should  office,  he  must  show  that  he  has  made 
not  prevent  colored  children  from  at-  the  requisite  proof  of  the  amount  in- 
tending the  public  schools  in  said  dis-  volved,  before  the  judge  a  quo^  to  give 
trict,  should  state  that  certain  negro  the  appellate  court  jurisdiction.  State 
children  were  in  attendance  upon  the  v.  Judge,  22  La.  Ann.  49. 
public  schools  at  the  time  of  the  appli-  Condenination  Prooeodings.  —  A  man- 
cation.     Lewis  V,  Henley,  2  Ind.  332.  damus  will  not  lie  to  compel  the  Circuit 

5.  People  V.  School  Trustees,  86  111.  Court  to  appoint  commissioners  in  con- 
613.  demnation  proceedings,  where  the  peti- 

8.  Snhdlstriet  Where  Xreoted.  —  Apeti-  tion    for  such    appointment    and  the 

tion   for  a  mandamus  to  compel  the  proceedings  thereunder  do  not  show 

board  of  supervisors  to  levy  a  tax  to  that  the  land  sought  to  be  acquired  was 

pay  for  the  erection   of  schoolhouses  subject  to  condemnation.    Detroit,  etc., 

which  fails  to  state  the'  particular  sub-  R.   Co.   v,   Wayne  Circuit  Judge,  95 

district  in  which  the  respective  school-  Mich.  318. 

houses    were  erected    is    insufficient.  Kegativing  DisquallfleatioA.  —  An  affi- 

Jarvis  v,  Warren  County,  49  Miss.  603.  davit  in  support  of  a   motion    for   a 

4.  Bimiting  Bible   in  Sdhools. —  In  a  writ  of  mandate  to  compel  a  justice  of 

petition  by  residents  and  taxpayers  of  a  the  peace  to  issue  a  summons  in  a  civil 

city  for  a  mandamus  to  compel  the  dis-  action  must  allege  that  the  justice  is 

continuance  of  the  reading  of  the  Bible  not  related  by  blood  or  marriage  to 

in  the  public  schools,  averments  that  either  party,  where  such  relationship  is 

"the  residents  of  said  city,  who  are  a  disqualification.    Logansport,  etc.,  R. 

taxed  for  the  support  of  said  schools,  are  Co.  v.  Groniger,  51  Ind.  383. 

eqnally  entitled  to  the  benefits  thereof,  6.  State  v.  Smith,  19  Wis.  531:  Raley 

by    having    their    children   instructed  v.  Jones,  (Tex.  Civ.  App.  1894)  25  S. 

therein  according  to  law,  and  that  the  W.    Rep.    144;    Hoxie     v.    Somerset 

readingcomplainedof  is  contrary  to  the  County,  25  Me.  333. 

rights  of  conscience,  and  in  violation  of  To  Froooed  witik  Trial.  —  An  affidavit 

law,  and  is  sectarian  instruction,  and  for  a  mandamus  to  compel  the  judge  of 

in  violation  of  the  constitution,"  were  the  court  to  proceed  with  the  trial  of  a 

held  sufficiently  to  include  any  valid  cause  is  not  sufficient  if  it  merely  shows 

objection  which  might  be  made  to  such  that  said  court  has  jurisdiction  of  the 

reading.    State  v.  School  Dist.  No.  8,  cause,  and  that  said  judge  refuses  to 

76  Wis.  X77.  proceed,  on  the  ground  of  an  alleged 

6.  State  V,  Judge,  22  La.  Ann.  49;  want  of  jurisdiction;  but  it  must  also 
Logansport,  etc..  R.  Co.  z^.  Groniger,  51  show  that  he  refuses  for  the  same 
Ind.  383;  Detroit,  etc.,  R.  Co.  v.  Wayne  reason  to  make  any  order  in  the  cause 
Circuit  Judge,  95  Mich.  318.  (as,  for  example,  an  order  of  dismissal) 

AUogingJnzisdietionof  JndioiAlOAeors.  from  which  'the  relator  may  appeal. 
^  In  order  to  obtain  a  writ  of  man-    State  v.  Smith,  19  Wis.  531. 
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BMtonttioB  of  Attonwy.  —  When  the  relator  seeks  to  be  restored  to 
practice  as  an  attorney,  he  must  state  that  he  has  been  illegally 
disbarred  *  and  that  he  is  entitled  to  practice.* 

Billf  of  Ezeeption.  —  When  mandamus  proceedings  relate  to  the 
signing  of  bills  of  exception,  the  relator  must  show  the  grounds 

of  his  application  '  and  that  the  necessary  preliminary  steps  have 
been  taken.* 

To    Bond   Up    Tnuueript.  —  In    man-  case  in  which  the  relator  had  filed  a 

dam  us  proceedings  to  compel  the  send-  prcBcipe.                                                  i 

ing  up  of  a  transcript  on  an  appeal  MLagtug    Veidiet   or    Jadgmait.  —  A 

from  a  justice,  the  petition  must  con-  petition  for  a  mandamus  to  compel  a 

tain  an  allegation  that  it    has    been  justice  of  the  peace  to  allow  and  sign  a 

practicable   for    the    transcript  to    be  bill  of  exceptions  is  defective  unless  it 

made  out    and    returned.      Raley    v.  negatives  the  facts  which  would  justify 

Jones,  (Tex.  Civ.  App.  1894)  25  S.  W.  his  refusal.     Hence  it  must  show  that 

Rep.  144.  a  verdict  or  judgment  was  had,  for  if 

Ayoidhig  DetauM.  —  A  mandamus  to  there   was  none  a  biU  of  exceptions 

an  inferior  court  will  not  be  granted  would  be  a  vain  thing.     An  averment 

unless  the  petition  alleges  facts  suffi-  that  the  justice  overruled  a  motion  for 

cient,   if  proved,   to  show    that  such  a  new  trial  is   not  an  averment  of  a 

court  has  omitted  a  manifest  duty.     It  verdict  or  judgment  against  the  party, 

must  not  only  contain  the  affirmative  State  v.  Bickham,  4  Ohio  Cir.  Ct.  Rep. 

allegations  of  proceedings  necessary  to  246. 

entitle  a  party  to  the  process  prayed  7tir  and  Proper  Unit,  —  A  petition  in 
for,  but  also  aver  that  other  facts  the  Supreme  Court  for  a  writ  of  mao- 
which  would  justify  the  action  com-  damns  to  compel  the  trial  judge  to  set- 
plained  of  do  not  exist.  Hoxie  v,  tie  a  bill  of  exceptions  should  allege  in 
Somerset  County,  25  Me.  333.  substance  that  the  proposed  bill  con- 

1.  Matter  of  Gephard,  i  Johns.  Cas.|  tained  everything  that  the  petitioner 
(N.  Y.)  134.  honestly  believed  that  it  should  con- 

2.  Bight  to  Fraotice.  —  In  an  applica-  tain  in  order  to  make  a  fair  and  proper 
tion  for  a  mandamus  by  an  attorney  at  draft  of  a  bill  such  as  the  statute  rc- 
law  who  has  been  denied  the  right  to  quired  him  to  prepare.  Walkerley  r. 
appear  as  counsel  in  a  municipal  court,  Greene,  104  Cal.  208. 

an   averment  that   the   relator  *' is  a  4.  Anschlag  z^.  Superior  Ct.,  yCCal. 

practitioner  of  law  in  all  the  courts  of  513;    Walkerley  Bank  v.  Greene,  104 

this   state,  both  of  state  and   federal  Cal.  208;  Flagg  z'.  Puterbaugh,  98  Cal. 

jurisdiction,"  is  not  a  sufficient  allega-  134. 

tion  of  his  legal  right  to  practice  as  at-  Frelimixiary  Steps.  —  A  petition  to  the 

torney  in  the  court  named.     Withers  Supreme  Court  in  an  application  for  a 

V,  State,  36  Ala.  252.  writ  of  mandate  to  compel  the  settle- 

8.  People    V.    Loomis,    94    111.    587;  ment  of  a  bill  of  exceptions  in  a  crimi- 

People  V.  Goggin,  67    III.   App.   306;  nal  case  is  insufficient  if  it  fails  to  show 

People  V.   Baker,   14  Abb.   Pr.  (N.  Y.  that  the   bill   of  exceptions  was  pre- 

Supreme  Ct.)  19;    State  v.  Bickham,  4  sented  to  the  trial  judge  for  settlement, 

Ohio  Cir.  Ct.  Rep.  246.  upon  the  notice  required  by  law  to  be 

In  Accordance  with,  the  Facts.  —  In  given  to  the  district  attorney.  An- 
People  V,  Baker,  14  Abb.  Pr.  (N.  Y.  schlag  v.  Superior  Ct.,  76  Cal.  513. 
Supreme  Ct.)  19,  the  writ  in  an  action  Taldng  of  an  AppeaL  —  A  petition  for 
to  compel  the  settling  of  a  bill  of  ex-  a  mandamus  to  compel  the  settlement 
ceptions  was  held  defective  for  not  set-  of  a  bill  of  exceptions  to  an  appealable 
ting  forth  that  the  proposed  settlement  order  which  the  trial  judge  has  re- 
would  be  in  accordance  with  the  fused  to  settle  or  allow,  if  presented 
facts.  after  the    time    for  appeal  after   the 

Seferenoe  to  the  Case.  —  In  People  v.  order  has  expired,  must  allege  that  an 

Goggin,  67  111.  App.  306,  mandamus  appeal  was  taken  from  the  order  within 

to  compel  the  settling  of  a  bill  of  ex-  sixty  days   from   its  date.     Flagg  v. 

ceptions  was  refused  because  the  alter-  Puterbaugh,  08  Cal.  134. 

native  writ  did  not  show  that  such  bill,  Judicial  Kottoe  of  Who  li  lodge.  ~  A 

if  signed,  would  have  reference  to  the  petition  for  a  writ  of  mandate  to  the 
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Exhibition  of  Bill  Tendered.  —  It  has  been  held  that  the  bill  of  excep- 
tions presented  to  the  judge  for  signature  must  accompany  the 
application ;  *  but  the  rule  is  otherwise  when  the  respondent 
refuses  to  sign  any  bill  of  exceptions.* 

(7)  Against  Ministerial  Officers  —  Konperformanoe  of  Duty.  —  The 
relator  in  mandamus  proceedings  against  administrative  and  ex- 
ecutive officers  must  allege  facts  showing  the  respondent's  duty 
and  default.' 

(8)  Relating  to  Elections  —  Belator's  QnaliiLcations.  —  In  mandamus 

judge  of  a  Superior  Court  to  compel  building  erected,  the  board  of  commis- 

the  settlement  of  a  bill  of  exceptions,  sioners  had  refused  to  remove  to  such 

while  it  would  be  better  specifically  to  new  county-seat    the  books,    papers^ 

state  that  the  respondent  is  the  judge  etc.,  of  the  different  county  officers,  was 

who  tried  the  case,  or  who  heard  and  de-  held  sufficient  in  a  proceeding  to  com- 

termined  the  motion  for  a  new  trial,  is  pel  such  removal, 

sufficient  without  such  statement,  since  Correction  of  Tax  Boll.  —  A  petition  in 

the  Supreme  Court  will  take  judicial  mandamus  by  a  relator  who  seeks  to 

notice  as  to  who  is  judge  of  the  Supe-  compel    a    county    auditor   to  act  on 

rior  Court,  and   that  he  is  the  only  information    that    property  has    been 

judge  of  that  court.    Williard  v,  Dil-  improperly  omitted  from  the  tax  dupli- 

lard,  86  Cal.  154.  cate  of  the  county  is  sufficient  if  it 

1.  Jelley    v,    Roberts,    50    Ind.     i;  states  facts  showing  that  there    was 

Creager  v.  Meeker,  22  Ohio  St.  207;  reason  to  believe  that  property    had 

Morgan  v.  Fleming,  24  W.  Va.  186.  been   so  omitted.     State  v.  Crites,  48 

S.  Poteet  V.   Cabell  County,  30  W.  Ohio  St.  142. 

Va.  go.  Ck>nfinement  of  Prisoners.  —  An  allega- 

Setting  Ont  the  Bill. —  In  People  v,  tion  in  an  alternative  writ  of  mandamus 

Judges,  4  Cow.  (N.  Y.)  73,  an  alterna-  of    a   demand    for    certain    prisoners 

tive  mandamus  to  compel  the  sealing  confined    in    the  jail  of    the    county 

of  a  bill  of  exceptions  was  held  suffi-  under  sentence  of  imprisonment,  and 

cient  although  it  did  not  set  out  the  bill,  giving  their  names,  and  the  dates,  and 

8.  Holland  v.  State,  23  Fla.  123;  the  periods  for  which  they  were  sen- 
Clarke  County  V.  State,  61  Ind.  75;  tenced,  is  a  sufficient  allegation  that 
Pudney  v.  Burkhart,  62  Ind.  179;  State  they  are,  at  the  time  of  the  application 
V,  Crites,  48  Ohio  St.  142;  State  v.  £1-  for  the  writ,  so  confined.  Holland  v, 
wood,  II  Wis.  17;  U.  S.  z/.  Chandler,  2  State,  23  Fla.  123. 
Mackey  (D.  C.)  527.  Exemption  firom  Exeontion.  —  In  Pud- 

Mandamos  Against  an  Executive  Offi-  ney    v,    Burkhart,     62     Ind.    179,    a 

oer.  —  It  was  held  in  U.  S.  2/.  Chandler,  complaint    was    held    sufficient  in    a 

2  Mackey  (D.  C.)  527.  that  before  the  mandamus  proceeding  to  compel  the 

court  will  award  a  mandamus  against  appraisement  of  property  exempt  from 

an  executive  officer,  the  petition  must  execution. 

disclose,  first,  that  the  party  applying  Action   Dependent  on  Vote.  —  An  ap- 

has  a  clear  legal  right  to  the  relief  he  plication  for  a  mandamus  to  compel  an 

claims  which  he  cannot  obtain  by  any  action  dependent  upon  a  vote  for  the 

other  proceeding;    second,  that  there  division   of  a  county   must  show  an 

exists  a  clear  legal  duty  on  the  part  of  election  and   that  a  majority  of  the 

the  official  against  whom  the  right  is  votes  were  in  favor  of    the  division, 

asked   which   he   refuses  to   perform;  State  i/.  Elwood,  11  Wis.  17. 

and,  third,  that  the  duty  which  is  thus  Sabmission  of  Question  to  Electors. — 

claimed  and  imposed  is  one  minij^terial  A  petition  for  a  mandamus  to  compel 

in  its  character,  and  in  no  degree  dis-  the  submission  of  certain  questions  to 

cretionary.  electors  of    the    city   need    not  state 

Bemoyal  of  Ckitinty-ieat.  —  In    Clarke  under  which  of  two  acts  the  election 

County  V.  State,  61  Ind.  75,  an  affidavit  should  be  called,  where  the  two  acts 

by   the  relator  that  though   for  more  are  identical  so  far  as  is  material  to 

than   a   year  thereto  the    county-seat  the  petitioner's  case.     People  v,  SaR 

had  been  removed,  and  a  new  county  Diego,  85  Cal.  369. 
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proceedings  to  compel  the  appointment  of  an  officer,  the  issuing 
of  a  certificate  of  election,  etc.,  the  relator  must  state  that  he  is 
qualified  to  fill  the  office ;  ^  but  this  is  unnecessary  in  proceedings 
to  settle  a  tie  vote,*  and  when  the  proceeding  is  instituted  on 
behalf  of  the  state  eligibility  need  not  be  alleged.' 

Blf^t  to  the  OfllM.  —  The  relator  must  also  allege  his  right  to  the 
office  in  question.* 

Eiiiteiioa  of  Vaeuioy.  —  Where  the  proceeding  is  to  fill  a  vacancy, 
it  must  be  alleged  that  a  vacancy  exists.^ 

Paymont  of  Salary.  —  Where  a  person  seeks  to  compel  the  pa3mient 
of  his  salary  as  an  officer,  he  must  state  that  he  has  been  appointed 
or  elected  to  the  office,  and  not  merely  that  he  held  it.* 

Approral  of  Offidal  Bond.  —  A  relator  seeking  to  compel  the 
approval  of  his  official  bond  must  show  that  it  was  presented 
within  the  prescribed  time.^ 

BoUTory  of  Books  and  Papon.  —  Where  the  proceeding  is  to  compel 
the  delivery  of  the  books  and  papers  of  an  office,  it  must  be 
alleged  that  there  are  such  books  and  papers.* 

1.  Sadler  v.  Lankford,  82  Md.  142;  therefrom,  the  office  of  trastee,  its  ten- 

State  V.  Williams,  99  Mo.  291;   Atchi-  ure    and     duration    were    sufficiently 

son  V.  Lucas.  83  Ky.  451.  alleged.     Fuller  v.  Academic  School, 

Appointment  A  Ballot  Clork.  —  A  man-  6  Conn.  533. 

damus  to  compel  the  appointment  of  a  6.  Burke  v,  Edgar,  67  Cal.  182.     Bat 

ballot    clerk    should  allege    that    the  see  People  v.  Police  Board,  9  Abb.  Pr. 

names  of  the   persons  submitted   for  (N.  Y.  Supreme  Ct.)  257. 

appointment  were  the  names  of  per-  Appointaont  to  Ofloo.  —  In  aproceed- 

sons  eligible  to  the  office.     Sudler  v,  ing  for  a  writ  of  mandate  brought  by 

Lankford.  82  Md.  142.  a  deputy  of  the  county  clerk  of  the  city 

8.  People  V,  Crabb,  156  111.  155.  and  county  of  San  Francisco,  to  compel 

8.  State  V.  Johnson,  35  Fla.  2.  the  auditor  to  allow  his  claim  of  sal- 

4.  Kelly  v,   Edwards,   69  Cal.   460;  ary  as  a  court-room  or  register  clerk. 

Justices  V,  Harcourt,  4  B.   Mon.  (Ky.)  the  petition  must  allege  that  the  peti- 

501 ;  Worthy  v.  Barrett,  63  N.  Car.  199.  tioner  had  been  appointed  or  assigned 

0,  Rose  V,  Knox  County,  50  Me.  243.  to  such  position.     An  allegation  that 

Showing  Expiration  of  Torm.  —  In  an  he  had  acted  in  that  capacity  is  not 

alternative  writ  of  mandamus  on  the  sufficient.      Burke  v.   Edgar,   67  Cal. 

part  of  the  state,  to  compel  the  surren-  182. 

der  by  a  prior  incumbent  of  a  public  Matton    of  Detauo.  —  In    People  v, 

office,  of  the  office  room  and  records.  Police  Board,  9  Abb.  Pr.  (N.  Y.  So- 

books,  and  papers,  it  is  not  absolutely  preme  Ct.)  S57,  it  was  held  that  in  a 

necessary  to  allege  in  specific  words  writ  of  mandamus  to  compel  the  com- 

that  the  term  of  such  prior  incumbent  missioners  of  the  metropolitan  police 

has  expired.     While  the  writ  would  be  district  to  recognize  and  pay  a  member 

more  exact  if  the  specific  words  were  of  the  old  police  force,  the  allegation 

used,     words    fully    equivalent,  from  that  the  relator  was  duly  appointed  or 

which  the  expiration  of  the  term  fol-  illegally  removed  was  surplusage.    It 

lows  as  a  necessary  consequence,  are  was  sufficient  for  him  to  allege  that  he 

sufficient.     State  v.  Johnson,  35  Fla.  2.  was  a  member  of  such  old  force,  acto- 

Tonnro   and    Duration.  —  Where    the  ally  filling  the  office  at  the  date  of  sach 

plaintiff  in  a  writ  of  mandamus  averred  act,  and  any  defect  in  his  appointment 

that  a  corporation  was  established  by  or  that  he  was  removed  must  be  shown 

the  name  of  the  trustees,  etc.,  that  the  affirmatively  by    the    respondents  at 

plaintiff  was  one  of  the  trustees,  and  matters  of  defense. 

that  he  continued  to  hold  and  exercise  7.  State  v.  Adams,  19  Nev.  370. 

his  said  office  until  he  was  removed  8.  Lavalle  v.  Soucy,  96  111.  467. 
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(9)  Against  Private  Corporations  —  Belator  Mnit  Show  Bight  to  BeUol 
—  In  a  mandamus  proceeding  against  a  private  corporation,  the 
relator's  pleading  must  contain  allegations  showing  the  existence 
of  all  the  elements  necessary  to  establish  his  right.  ^ 

5.  Demurrer  and  Motion  to  Qnaah — a.  Distinction  Between 
Demurrer  and  Motion  to  Quash.  —  There  is  much  confusion 
in  the  cases  as  to  the  proper  distinction  between  a  demurrer  and 
a  motion  to  quash.  In  a  number  of  cases  they  are  held  to  be  the 
same,*  and  they  have  been  held  to  be  the  same  in  effect. •  In 
one  case  it  was  held  that  the  effect  of  sustaining  a  demurrer  is  to 
quash  the  writ.* 

IMiBnoiioao  Seoognliod.  —  Ih  other  cases  it  has  been  held  that  a 

1.  Fuller    V,    Academic    School,    6  preme  Ct.)  290;    People  v.  New  York 

Conn.   53a;    Woodruff    v.   New  York,  Cent.,  etc.,  R.  Co.,  3  Civ.   Pro.   Rep. 

etc.,  R.  Co.,  59  Conn.  63,  which  was  an  (N.  Y.  Supreme  Ct.)  11. 

application  by  a  railroad  commission  IVest  Virnnia,  —  Doolittle  v.  County 

to  compel    the    removal    of    railroad  Ct.,  28  W.  Va.  158;  Fisher  z'.  Charles* 

tracks  in  accordance  with  an  order  of  ton,  17  W.  Va.  595. 

the  commission;  State  v.  Jefferson ville  Wisconsin. — State   v.  Lean,  9  Wis. 

First  Nat.  Bank,  89  Ind.  302;  State  v,  279;  State  v,  Milwaukee,  20  Wis.  87. 

Grand  Island,  etc.,  R.   Co.,   27  Neb.  Equivalont  to   Domnrror   in  Ordiaarj 

694,  where  the  petition   was  for  man-  Aotion.  —  A   motion    to   quash  on  the 

damus  to  compel  a  railroad  company  around  that  such  writ  does  not  state 

to  deposit  the  amount  of  an  award  for  facts  sufficient  to  entitle  the  relator  to 

damages;  Com.  v.  Phoenix  Iron  Co.,  the  relief  sought  is  equivalent  to  a  de- 

105  Pa.  St.  III.  murrer  to  a  petition  in  an  ordinary  ac- 

Ezistonoo  of  Ck>rporatiOB.  —  Where  the  tion.    Sute  v.  Stockwell,  7  Kan.  98. 

plaintiff  in  a  writ  of  mandamus  averred  To    Oonenl  Domimor.  —  A  motion  to 

that  in  October,  1825,  there  was,  and  quash  performs  the  office  of  a  general 

for  more  than  twenty  years  antecedent  demurrer.      Brainerd    v,    Staub,    61 

had  been,  a  corporation  established  by  Conn.  570;  Doolittle  v.  County  Ct.,  28 

the  legislature  of  the  state,  this  was  W.  Va.  158. 

held  to  be  a  sufficient  averment  of  its  A  Xotion  to  Diiohargo  a  Eulo  to  8bow 

existence      on     February     14,     1826.  Oavso  why  a  peremptory    mandamus 

Fuller  V.   Academic  School,  6  Conn,  should  not  issue  must  be  regarded  as  a 

532.  demurrer.      State    v.    Milwaukee,    20 

**  Ten  flhans  of  the  Oapital  Btook  of  Wis.  87. 

said  bank,  then  the  property  of  "  a  8.  State  v.  County  Ct.,  41  Mo.  545; 

person  named,  is  a  sufficient  descrip-  State  v,  Everett,  52  Mo.  89;  Commer- 

tion  of  the  stock  in  a  writ  of  mandate  cial  Bank  v.  Canal  Com'rs,  10  Wend, 

against  a  bank  and  its  officers  to  com-  (N.  Y.)  26. 

pel  them  to  permit  a  transfer.     In  such  "  The  Bognlar  Conne  to  pursue  when 

case  an  alternative  writ  against  officers  the  alternate  writ  and  petition  are  defec- 

of  the  bank,  which,  with  other  neces-  tlve  would  be  to  make  a  motion  to  quash 

sary  averments,  shows  that  such  offi-  the  writ.    But  in  the  case  of  State  v. 

cers  have  charge  of  the  transfer  books,  County  Ct.,  41   Mo.  545,  a  demurrer 

and  refuse  to  allow  access  thereto,  is  was  filed  to  the  petition  and  writ,  and 

sufficient.    State  v,  Jeffersonville  First  was  passed  on  by  the  court  without  ob- 

Nat.  Bank,  89  Ind.  302.  jection;  and  as  the  same  end  is  reached 

S.  Connecticut,  —  Brainard  v,  Staub,  in  either  case,  I  suppose  it  makes  but 

61  Conn.  570.  little  difference    by    what    name    the 

Kansas,  —  State  v,  Stockwell,  7  Kan.  paper  filed  is  called,  the  object  being 

98.  in  either  case  to  object  to  the  suffi- 

Nebraska, -^^V^Vt  |».  Chicago,  etc.,  ciency  of  the  petition  and  writ."    State 

R.  Co.,  19  Neb.  476.  V.  Everett,  52  Mo.  89. 

New  York,  —  Bamet  v.  Physicians,'  4.  Walkerley    v,    Greene,    104    CaL 

etc..  College,  7  How.  Pr.  (N.  Y.  Su-  208. 
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demurrer  and  a  motion  to  quash  are  not  the  same ;  *  and  in  a 
number  of  cases  a  demurrer  and  a  motion  to  quash  are  spoken  of 
as  different  pleadings,  though  performing  the  same  function.* 

Motion  to  Qnaah  BroAdor  in  Eftet.  —  On  the  Other  hand,  it  has  been 
held  that  a  njiotion  to  quash  is  not  only  equivalent  to  a  demurrer, 
but  that  it  is  something  more,  as  it  puts  in  issue  the  sufficiency 
of  the  petition  on  which  the  writ  is  issued.' 

b.  Application  of  Ordinary  Rules  to  Demurrer.  —  The 

ordinary  rules  of  pleading  in  other  actions  apply  to  a  demurrer  in 
mandamus  proceedings.^ 

Bomurrer  Bolatoo  Baok  to  lint  FloAdiag.  —  The  filing  of  a  demurrer  to 
a  reply  opens  up  the  whole  case ;  the  court  will  consider  defects 
not  only  in  the  return,  but  in  the  petition  or  alternative  writ  as 
welly  and  if  the  relator's  pleading  is  insufficient  he  will  fail,  not- 
withstanding defects  in  the  return.'     But  the  objection  must  be 

1,  Doolittle  V.  Branford,  59  Conn.  Brews.  (Pa.)  441;  Com.  v,  Lyadall,  2 
409;  Dane  v.  Derby,  54  Me.  95;  Silver-    Brews.  (Pa.)  425. 

thorne  v,  Warren  R.  Co.,  33  N.  J.  L.  United  States, — Ex  p.  Newman,  14 

173;  Peoples.  Oswego  County,  50  Hun  Wall.  (U.  S.)  152. 

(N.  Y.)  105;    People  v,  Devermann,  83  8.  State  v.  County  Ct.,  33  W.  Va, 

Hun  (N.  Y.)  181.  589. 

ConoUium.  —  See  as  to  the  difference  4.  Brainerd  v.  Staub,  61  Conn.  570; 

between  a  motion  to  quash  and  a  con-  State  v.  Finley,  30  Fla.  302;  People  v. 

cilium,  Reg.  v.  St.  Saviour,  7  Ad.  &  Order  of    American    Star,    53  N.  Y. 

£1-  925,  34  E.  C.  L.  262.  Super.     Ct.    66;     People    v.    Queens 

Motion   to    Qoish,    Hot    Domnrrtr.  —  County,  142  N.  Y.  271. 

The  respondent  cannot  demur  to  the  6.  California.  —  Walkerley      v. 

petition  and  the  writ;  but  if  the  writ  is  Greene,  104  Cal.  208. 

defective  or  does  not  contain  allega-  Connecticut.  —  Meriden  Britannia  Co. 

tions  of  all  necessary  facts,  it  may  be  v.  Whedon,  31  Conn.  118. 

quashed  on  motion.     Dane  v.  Derby,  Illinois,  —  People  v.  Hatch,  33  III.  9; 

54  Me.  95.  People  v.   McCormick,   106   111.   184; 

In  Hew  York  an    alternative    man-  People  v.  Crabb,  156  111.  155. 

damns  cannot  be  quashed  or  set  aside  Indiana,  —  Potts    v.   State,   75  Ind. 

on  the  merits,  under  Code  Civ.  Pro.,  336. 

§   2075,  and   such   a  result  cannot  be  Maryland.  —  Creager  v.  Hooper,  83 

accomplished   by  an  appeal  from  an  Md.  490. 

order  granting   such   writ.      The    re-  New    York,  —  People   v.    Baker,  14 

spondent's  remedy  is  either  to  reply  or  Abb.    Pr.    (N.    Y.    Supreme   Cl.)  19; 

to  demur.     People  v.  Devermann,  83  People    v.    Bricklayers*   Bencv.,  etc.. 

Hun  fN.  Y.)  181.  Union,  20  N.  Y.  App.   Div.  8;   People 

Important  Legal  Qnestions.  —  In   Sil-  v.  Ransom,  2  N.  Y.  490;  People  v.  On- 

verthorne  v,  Warren  R.  Co.,  33  N.  J.  tario  County,  85  N.  Y.  323;    People?'. 

L.    173,   it  was   held    that    while    the  Fulton  County,  14  Barb.  (N.  Y.)  52; 

prosecutor  of  a  mandamus  might  de-  People  v.  Dutchess  County,  i  Hill  (N. 

mur  to  the  return  made  by  the  defend-  Y.)  50. 

ant,     important    and     dubious    legal  Pennsylvania.  —  Com.     v.    Pennsyl- 

questions  ought  not  to  be  decided  on  a  vania  R.  Co.,  6  Pa.  Dist.  Rep.  266. 

motion  to  quash  the  return.  West  Virginia,  —  Doolittle  v.  County 

2.  Mississippi,  —  Haskins     v.     Scott  Ct.,  28  W.  Va.  158. 

County,  51  Miss.  406.  Wisconsin.  —  State  v.  McArthur,  23 

New  Jersey.  —  Gallagher  v.  Board  of  Wis.  427;    State  v,  Elba,  34  Wis.  169: 

Public  Works,  45  N.  JT  L.  465.  State  v.  Milwaukee  Chamber  of  Com- 

North  Dakota,  —  State  v,  Carey,  2  N.  merce,  47  Wis.  679. 

Dak.  36.  England,  —  Clarke  v,  Leicestershire, 

Pennsylvania, —  McMahon  v.  Young  etc..  Union  Canal  Co.,  6  Q.  B.  898,  51 

Men's    Hibernian    Beneficial    Soc,    2  E.  C.  L.  898. 
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one  for  which  judgment  would  be  arrested,* 

Demurrer  or  Motion  to  Quash  the  alternative  writ  opens  up  for 
consideration  the  petition  or  affidavit  upon  which  it  is  founded.' 

A  Demurrer  Admits  the  Truth  of  all  allegations  and  statements  in  the 
pleading  demurred  to  which  are  well  pleaded.'  Thus  a  demand 
and  refusal  alleged  in  a  petition,^  or  a  nonjoinder  of  necessary 
parties  set  up  in  an  answer,  will  be  admitted  by  a  demurrer.* 

Other  Pleadings  which  are  equivalent  to  a  demurrer  have  the 
same  effect.* 

Sofidenoj  of  Writ  on  Demurrer  to  Se-  4.  Leonard  v.  House,  15  Ga.  473. 

turn. —  Where     the    alternative    sirrit  ft.  Dement  t^.  Rokker,  126  III.  174. 

does  not  state  a  prima  facie  case  the  6.  New   York.  —  People  v.  Board  of 

demurrer  to  the  return  thereto  will  have  Apportionment,  64  N.  Y.  627;  People 

the  effect  of  a  demurrer  to  the  writ  and  v,  Westchester  County,  73  N.  Y.   173; 

bring  in  question  its  sufficiency.     Peo-  People  v.   Cromwell,    102  N.  Y.  477; 

pie  V.  Hatch,  33  111.  9;  People  v.  Ful-  People  v,  St.  Lawrence  County,  103  N. 

ton  County,  14  Barb.  (N.  Y.)  52;  Com.  Y.   541;    People  v.  Becker,   (Supreme 

V.  Pennsylvania  R.  Co.,  6   Pa.   DisL  Ct.)  3  N.  Y.  St.   Rep.  202;  reople  v. 

Rep.  266.  Fairman.  12  Abb.   N.  Cas.  (N.  Y.  Su- 

1.  People  V.  Crabb,  156  111.  155.  preme  Ct.)  252;  Barnet  v.  Physicians', 

2.  People  V.  Chicago,  51  111.  17;  U.  etc.,  College,  7  How.  Pr.  (N.  Y.  Su- 
S.  V.  Mckelden,  MacArthur  &  M.  (D.  preme  Ct.)  290. 

C.)  162.  Wisconsin,  —  State  v,  Milwaukee,  20 

8.    California.  —  Selkirk     v.     Sacra-  Wis.  87. 

mento  County,  3  CaL  323;    Middleton  A  Motion  to  Qnaih a  writ  of  mandamus 

V.  Low,  30  Cal.  596.  is  in  the  nature  of   a  demurrer,  and 

Georgia,  —  Leonard  v.  House,  15  Ga.  therefore  admits  the  facts  recited  in  the 

473;  Houston  County  «/.  Felder,  23  Ga.  writ.     Barnet  v.  Physicians',  etc.,  Col- 

212;  Savannah,  etc..  Canal  Co.  v,  Shu-  lege,  7  How.   Pr.  (N.  Y.  Supreme  Ct.) 

man,  91  Ga.  400.  290. 

Illinois.  —  People      v.     Vermilion  Prooeeding  to  a  Hearing  Without  Trav- 
County,  47  111.  256;  Dement  r.  Rokker.  ^  ening   the   averment  in  the  affidavits 

126  111.  174.  presented  by  the  relator  is  equivalens 

Indiana.  —  Gill  v.  State,  72  Ind.  266.  to  a  demurrer  by  the  defendant,  and 

Missouri.  —  State  v.  Everett,  52  Mo.  the  truth  of  the  affidavits  is  considered 

89;  State  V.  Missouri  Pac.   R.  Co.,  80  as  admitted.     People  v.  St.  Lawrence 

Mo.  117;  State  v.  Neville,  no  Mo.  345.  County,  103  N.  Y.  541. 

New     York.  —  People    v.    Highway  A  Motion  to  Disoharge  a  Bnle  to  Show 

Com'rs,  7  Wend.  (N.  Y.)  475;  Peoples.  Canse   why   a    peremptory   mandamus 

Board  of  Apportionment,  64  N.  Y.  627;  should  not  issue  must  be  regarded  as  a 

People  V.  Westchester  County,  73  N.  demurrer,   and  the  statements  of  the 

Y.  173;  People  V.  Cromwell,  102  N.  Y.  relator  taken   as  true.     State  v.   Mil- 

477;  People  V.  St.   Lawrence  County,  waukee,  20  Wis.  87. 

103  N.  Y.  541 ;  People  v.  Brooklyn,  149  In  Hew  York,  on  a  motion  for  a  per- 

N.  Y.  215;  People  v.  Becker,  (Supreme  emptory  mandamus,  the  statements  of 

Ct.)  3  N.  Y.  St.    Rep.  202;  People  v.  the  opposing  affidavits  filed  by  the  re- 

Fairman,    12    Abb.    N.    Cas.    (N.    Y.  spondent  are    to    be    taken    as    true. 

Supreme   Ct.)  252;    Barnet   v.    Physi-  People  v.  Collis,  20  N.  Y.  App.  Div. 

cians*,  etc..  College,  7  How.  Pr.  (N.  Y.  341;  People  v.  Brookfield,  6  N.  Y.  App. 

Supreme  Ct.)  290.  Div.  398;  People  v.  Brush,  146  N.  Y. 

Pennsylvania.  —  Com.  v.  Allegheny,  60;    People  v.  Richards,  99  N.  Y.  620; 

37  Pa.  St.  277;  Com.  V.  Dickinson,  83  People  v.  Tedcastle,  12  Misc.  Rep.  (N. 

Pa.  St.  458.  Y.  Super.  Ct.)  468;  People  v.  Ballston 

Texas.  — Sansom  v.  Mercer,  68  Tex.  Spa,  19  N.  Y.  App.  Div.  567;  People  v. 

488.  Fulton  County,  53  Hun  (N.   Y.)  254; 

Wisconsin.  —  State  v.   Lean,  9  Wis.  People  v.  Penn  Yan,  2  N.  Y.  App.  Div. 

279;  State  V.  Milwaukee,  20  Wis.  87.  20;  People  v.  Westchester  County,  73 

United  States.  —  Ex  p.  Newman,  14  N.  Y.  173;  People  v.  Cromwell,  102  N. 

Wall.  (U.  S.)  152.  Y.  477;  People  v.  Board  of  Apportion- 
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FlMdIag.  MANDAMUS.  HMm  u 

Ikeu  Vot  Well  netdBd.  —  A  demurrer  does  not  admit  facts  insuffi. 
ciently  set  forth,^  or  which  are  immaterial*  or  against  com- 
mon knowledge.' 

Ooneliiiioiii  of  Law  Vot  Adnittod.  —  A  demurrer  does  not  admit  con- 
clusions or  inferences  set  up  in  the  pleading  demurred  to.^  Thus 
the  construction  of  a  statute  is  not  admitted.* 

A  Wftat  of  yerUtetloii  is  waived  by  a  demurrer.* 

c.  At  What  Time  —  Beta*  Aaiwir  or  Bepiy.  —  A  demurrer  or 
motion  to  quash  should,  as  a  general  rule,  be  made  before  answer 
or  reply.  ^ 

Bnio  of  Court.  —  The  exact  time  within  which  a  demurrer  must  be 
filed  is  sometimes  fixed  by  a  rule  or  order  of  the  court.® 

d.  Form  of  Demurrer  —  Aanm  Troatod  m  Dontumr.  — A 
demurrer  to  a  petition  or  alternative  writ  may  take  the  form  of  an 
answer,  or,  rather,  a  pleading  in  the  form  of  an  answer  which 
raises  questions  of  law  will  be  treated  as  a  demurrer.* 

ment,  64  N.  Y.  637;  People  v.  Fairman,  is  not  sectarian  instruction,  and  that 

12  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  the  school  board  has  a  lawful  right  to 

252;  People  V.  Becker,  (Supreme  Ct.)  permit,  but  not  to  prevent,  such  read- 

3  N.  Y.  St.  Rep.  202.  ing,  being  mere  legal  conclusions,  are 

1.  Brooke  v.  Wtddicombe,  39  Md.  not  admitted  by  a  demurrer.  State  9. 
386;  Devin  v,  Beit,  70  Md.  352;  State  School  Dist.  No.  8,  76  Wis.  177. 
r.  Everett,  52  Mo.  89;  Easton  v.  Buch-  ft.  OoBStruetio&of  ftatatoVotAdmtttad. 
man,  (Pa.  1885)  i  Cent.  Rep.  215;  State  —  If  a  pleading  misstates  the  effect  of 
V.  School  Dist.  No.  8,  76  Wis.  177;  Exp,  a  statute,  the  adverse  party  in  demur- 
Newman,  14  Wall.  (U.  S.)  152.  ring  does  not  admit  the  correctness  of 

8.  Brooke  v,   Widdicombe,   39    Md.  the  construction  claimed,  or  that  the 

386;  Devin  v.  Belt,  70  Md.  352.  statute  imposes  an  obligation  or  confers 

8.  Agaimt  Comnum  Knowledge.  —  A  rights  which  the  party  alleges.  Wood- 
demurrer  does  not  admit  an  averment  rufif  v.  New  York,  etc.,  R.  Co.,  59 
of  a  return  that  there  is  no  material  Conn.  63. 

difference  between  the  King  James  ver-  6.  Pudney  v.  Burkhart,  62  Ind.  179; 

sion  of  the  Bible  and  the  Douay  ver-  Mason  County  v.  Mintum,  4  W.  Va. 

sion,    such    averment    being  against  300. 

common  knowledge,  and  therefore  not  Want   ef    yerifleatiini    Weired.  —  lo 

well  pleaded.    State  v.  School    Dist.  Mason  County  v.  Mintum,  4  W.  Va. 

No.  8,  76  Wis.  177.  300,  a  motion  to  dismiss  a  rule  because 

4.  Woodruff  V,  New  York,  etc.,  R.  the  court  had  no  jurisdiction  was  held 

Co..  59  Conn.  63;   Chapman  v.  State  to  waive  a  want  of  affidavit  to  the  peti- 

Land    Office    Com'rs,   26    Mich.    146;  tton. 

People  V,   Brooklyn,   149  N.   Y.   215;  7.  People  v.  New  York  Cent.,  etc.,  R. 

Com.   V,  AUeghenv,   37   Pa.   St.  277;  Co.,  3  Civ.  Pro.  Rep.  (N.  Y.  Supreme 

State  V,  School  Dist.   No.  8,  76  Wis.  Ct.)  11 ;  People  v.  Judges,  4  Cow.  (N. 

177.  Y.)  73. 

Lot  8a1i(|eet  to  Entry.  —  Where  a  peti-  S.  People  v.  Cayuga  C.  PI.,  10  Wend, 

tion  alleges  that  a  lot  in  question  was  (N.  Y.)  633. 

subject  to  entry,  at  a  sum  specified,  on  When  Too  Serly.  —  A  motion  to  quash 

July  I,  1850,  a  demurrer  thereto  does  should  not  be  entertained  before  any 

not  admit,  in  the  absence  of  any  allega-  writ  has  been  issued.    People  v.  New 

tion  to  that  effect  in  the  petition,  that  York  Cent.,  etc.,  R.  Co.,  28  Hun  (N.  Y.) 

it  was  subject  to  such  entry  on  Decem-  543. 

ber  23,  1850,  or  at  any  time  subsequent  9.  Colorado,  —  Wheeler  v.   Northern 

to    July   I,    1850.    Chapman  v.   State  Colorado  Irrigation  Co.,  xo  Colo.  58a. 

Land  Office  Com'rs,  26  Mich.  146.  Illinois,  —  County  Ct.  v.  People,  5I 

Beading  Bible  in  flehooL  —  Averments  HI.  .456;  People  v,  Salomon,  46  lU.  333; 

in    a  return    in    an   alternative    writ  People  v.  Mount  Morris,  145  IlL  4J72 

that  the  reading  of  the  Bible  in  schools  People  v.  Miner,  46  111.  384. 
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FlMding.  MANDAMUS,  Motion  to  QuMh. 

A  Motion  to  DiMhargo  a  Bulo  to  Show  Oauo  why  a  peremptory  man- 
damus should  not  issue  has  been  treated  as  a  demurrer.^ 

Goaeral  or  Spooial  Donronror.  —  In  a  number  of  cases  it  has  been  held 
that  a  general  demurrer  is  sufficient,*  though  there  are  cases  hold- 
ing the  contrary,  particularly  where  it  is  sought  to  raise  specific 
objections.' 

Spooial  BonraxTor  Hold  Improper.  —  It  has  been  held  in  New  York  that 
a  special  demurrer  cannot  be  interposed  in  a  mandamus  proceed- 
ing to  compel  judicial  action.* 

e.  Waiver  of  Right  to  Demurrer  or  Quashal  —  sabotontiai 

Befeeti.  —  If  the  respondent  answers  without  demurring  or  mov- 
ing to  quash  he  does  not  thereby  waive  his  right  to  demur  or  move 
to  quash  the  relator's  pleading  so  far  as  substantial  defects  are 
concerned.* 

Iowa,  —  State  v.  Board  of  Equaliza-  8.  Parsel   v,   Barnes,   25   Ark.    261 ; 

tioD,  10  Iowa  157.  People  v,  San  Francisco,  27  Cal.  655; 

Michigan. — Douglass    v.    Manistee  People  tf.  Crabb,  156  111.  155;  District 

Circuit  Judge,  42  Mich.  495.  Tp.  v.  Independent  Dist.,  72  Iowa  687; 

Whero  Tliere  Is  Ho  Imuo  of  Faot  made  In  re  Atlantic  City  R.  Co.,  164  U.  S. 

by  the  pleadings,   the  answer  will  be  633. 

treated  as  a  demurrer  to  the  petition,  Hoooisity  of  Affidavit.  —  In  Parsel  v, 

and  the  right  to  the  writ  will  depend  Barnes,  25  Ark.  261,  the  court  doubted 

upon  the  sufficiency  of  the  petition  on  the  propriety  of  presenting  by  general 

its  face.     People  v.  Mount  Morris,  145  demurrer  the  question  whether  an  affi- 

111.  427;  People  V,  Miner,  46  111.  384.  davit  was  necessary  to  the  response  to 

Answer  Hot  Approved  by  Respondent,  a  petition  in  the  absence  of  an  order  of 

—  In    Douglass    v,    Manistee    Circuit  court  requiring  it. 

Judge,  42  Mich.  495,  an  answer  drafted  Issneof  Faet. —  In  State  v.  Moss,  35 

by  the  attorneys  without  being  submit-  Mo.  App.  441,  it  was  held  to  be  error  to 

ted  to  the  respondent  and  approved  by  sustain  a  general  demurrer  to  a  return, 

him  was  held  insufficient  as  an  answer,  because  the  traverse  contained  therein 

but  the  case  was  treated  as  a  demurrer  raised  an  issue  of  fact  and  not  of  law. 

to  the  relator's  pleading.  Spooial    Demurrer.  —  The    action    of 

SappUonentel  i^wer.  —  If  the  original  mandamus  being  an  action  at  law,  a 

return  is  sufficient,  the  filing  of  an  ad-  demurrer  to  a  petition  in  such  case,  on 

ditlonal  one  in  the  nature  of  a  demurrer  the    ground    that   "the    facts    stated 

will    not   affect   the  sufficiency  of  the  therein  do  not  entitle  the  plaintiff  to  the 

first.     Dane  3*.  Derby,  54  Me.  95.  relief  demanded,"  should  be  overruled 

When  Ho  Demurrer  Permitted. — When,  as  not  being  sufficiently  specific.     A 

however,  no  demurrer  is  permissible  demurrer  in  an  action  at    law    must 

the  respondent    cannot   insert   in   the  specify  the  grounds  of  objection  to  the 

body  of  his  answer  a  paragraph  in  the  pleading  attacked    by  the  demurrer, 

nature  of  a  general  demurrer.     Long  v.  District  Tp.  v.  Independent  Dist.,  72 

State,  17  Neb.  60.  Iowa  687. 

1.  State  V,  Milwaukee,  20  Wis.  87.  4.  People  v.    New    York  C.    PI.,   9 

8.  Price  v.  Riverside  Land,  etc.,  Co.,  Wend.  (N.  Y.)429;  People  v.  Ovenshire, 

56  Cal.  436:  Ward  v.  Flood,  48  Cal.  36;  41  How.  Pr.  (N.  Y.  Supreme  Ct.)  164. 

People  V.  Loth rop,  3  Colo.  428:  Dement  6.  Arkansas,  —  Hawkins  v.  More,  3 

V.    Rokker,    126    111.    174;     People    v.  Ark.  345. 

Holden,  91  111.  446;  Sute  v.  Moss.  35  Delavfare.  —  lilixdghl     v.     Ferris,     6 

Mo.   App.   441 ;  State  v.  Cole,  25  Neb.  Houst.  (Del.)  283. 

342.     But  see  People  v,  San  Francisco,  Illinois,  —  Illinois,    etc..    Canal     v, 

«7  Cal.  655.  People.  12  111.  248. 

A  Failnre  to  Allege  a  Demand  may  be  Mississippi,  —  Haskins      v.      Scott 

taken  advantage  of  by  general  demur-  County,  51  Miss.  406. 

rer.     Price  v.  Riverside  Land,  etc.,  Co..  New    York.  —  People  v.  New  York 

S6  Cal.  436.  Cent.,  etc.,  R.  Co  ,  3  Civ.  Pro.  Rep.  (N. 
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Pleading.                                     MANDAMUS.  Motion  to  QaaA. 

Formal  Defeeti.  —  But  for  mere  formal  defects  the  right  to  demur 
or  move  to  quash  is  lost  by  making  return  or  reply.* 

/.  Demurrer  to  Petition  —  imafflcient  r^cti  or  impropsr  ram.  — 

If  the  relator's  first  pleading  in  mandamus  proceedings  does  not 
state  sufficient  facts,  or  if  the  allegations  are  not  in  the  proper 
form,  the  respondent  may  demur  thereto.* 

Y.  Supreme  Ct.)  II :  Commercial  Bank  72   Iowa  687.     In   State  v.   Board  of 

V,  Canal  ComVs,  10  Wend.  (N.  Y.)  26;  Equalization,  10  Iowa  157,  it  was  held 

People   V.    Batchellor,    53   N.   Y.    128,  that  a  demurrer  would  not  lie  to  an  io- 

limiting   People  v.  Metropolitan  Police  formation  for  a  mandamus. 

Board,  26  N.  Y.  316.     People  v.  Order  Nebraska,  —  State  v.  York  County,  17 

of  American  Star,  53  N.  Y.  Super.  Ct.,  Neb.  643;   State  p.  Chicago,   etc.,   R. 

66,  was  decided  upon  the  authority  of  Co.,  19  Neb.  476.     In  State  v.  Home  St. 

this  last  case.            .                      *  R.  Co.,  43  Neb.   830,  this  practice  was 

West  Virginia,  —  Fisher  v,  Charles-  held  to  be  one  not  authorized  by  statute. 

ton,  17  W.  Va.  595.  New  Jersey.  —  Fairbank  r.  Sheridan, 

England.  —  Rex  v.  Shepton  Mallett,  5  43  N.  J.  L.  82. 

Mod.  421.  New  York,  —  People  v,  St.  Lawrence 

Statement  of  CUim  Tiitn Aidant.  —  In  County,  103  N.  Y.  541;  People  v. 
Rex  V.  College  of  Physicians,  5  Burr.  Columbia  Club,  20  Civ.  Pro.  Rep.  (N. 
2740,  after  return  had  been  made  to  the  Y.  Supreme  Ct.)  319;  People  v.  Brick- 
writ,  the  mandamus  was  quashed,  be-  layers'  Benev.,  etc..  Union,  20  N.  Y. 
cause  the  foundation  of  the  relator's  App.  Div.  8.  Contra^  People  v.  Harris, 
claim  was  not  sufficiently  set  forth.  6  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  30, 
And  see  Rex  v.  Shepton  Mallett,  5  Mod.  under  a  statute  then  in  force  absolutely 
421.  requiring  a  return  to  the  first  writ. 

Valid  Title  Kot  Shown.  —  **  It  is  com-  North  Dakota,  —  State  v,  Carey,  2  K. 

petent  for  the  defendant,  at  any  time  Dak.  36. 

after  a  return  and  before  a  peremptory  Ohio,  —  State  v.  Burleman,    i    Ohio 

mandamus  is  awarded,  to  object  that  Dec.  541;  State  v,  Crites,  48  Ohio  St. 

the  first  writ  is  defective  in  substance  168. 

in  not  stating  a  valid  title."     People  v.  Oregon,  —  McLeod  v.  Scott,  21  Oregon 

Ransom,  2  N.  Y.  490.  94. 

1.  People  V,  New  York  Cent.,  etc.,  Pennsylvania,  —  Com.  v,  Cuncannon, 

R.  Co.,  3  Civ.  Pro.  Rep.(N.  Y.  Supreme  3  Brews.  (Pa.)  344;  Com.  v,  Allegheny, 

Ct.)ii;  Walkerley  v.  Greene,  104  Cal.  37    Pa.  St.   277;    Com.   v,  Lyndall,  2 

208;    People  V,  Lothrop,  3  Colo.  428;  Brews.    (Pa.)    425;    Com.    v.    Young 

Chosen  Freeholders  v,  Pennsylvania  R.  Men's     Hibernia    Beneficial    Soc..    a 

Co.,  41  N.  J.  L.  250;  Fuller  t/.  Plainfield  Brews.  (Pa.)  441. 

Academic  School,  6  Conn.  532.     And  Rhode    Island,  —  O'Brien     v.     Paw- 
see  infra ^  XVI.    6.  g,    (3)    IVaiver  of  tucket,  18  R.  I.  113. 
Formal  Defects,  United  States,  —  Ex  p,  Newman,    14 

8.  California,  —  McCrary  v.  Beaudry,  Wall.  (U.  S.)  152. 

67  Cal.  120;  Flagg  V,  Puterbaugh,  98  To  AltematlTe  Writ.  —  In    State   v, 

Cal.  134.  Carey,  2  N.  Dak.  36,  it  was  said:  *'  The 

Connecticut,  —  State     v,      Ousatonic  omission  to  incorporate  in  the  altema- 

Water  Co.,  51  Conn.  137.  tive  writ  any  material  fact  contained  in 

Georgia,  —  Houston  County  v,  Felder,  the  affidavit  would  be  fatal  on  demur- 

23  Ga.  212.  rer." 

Illinois,  —  People  v,  Salomon,  46  111.  Defects  in  Mandatory  Part,  —  In  State 

333;  People  V.  Mount  Morris,  145  111.  v,  Ousatonic  Water  Co.,  51  Conn.  137, 

427;    School  Trustees   v.   People,   i2i  an  alternative  mandamus  was  held  de- 

111.  552.  murrable  because  its  mandatory  part 

Indiana.  —  Draper  v,  Cambridge,  20  was  not  properly  framed. 

Ind.  268;  Pfister  v.  State,  82  Ind.  382;  Alternative     Writ     DIfregaxdedL  —  la 

State  V.  Grubb,  85  Ind.  213;  Lake  Erie,  Pfister  v.  State,  82  Ind.  382,  it  was  said: 

etc.,  R.  Co.  V.  State,  139  Ind.  158.  "  The  sufficiency  of  the  application  or 

Iowa.  —  Chance  v.  Temple,  i  Iowa  complaint  has  often  been  determined 

179;  District  Tp.  V.  Independent  Dist.,  upon  demurrer,  without  reference  to  the 
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Pleading.  MANDAMUS,  Motion  to  Qnadu 

Another  Adequate  Bemedy,  —  Where  the  relator's  pleading  discloses 
that  he  has  another  plain,  speedy,  and  adequate  remedy  at  law,  it 
is  subject  to  demurrer.* 

For  Want  of  Demand.  —  A  demurrer  lies  when  the  petition  shows  a 
want  of  demand  on  the  respondents.* 

When  Demurrer  Doee  Kot  Lie.  —  Demurrer  is  not  a  proper  remedy 
for  the  respondent  when  the  relator's  pleading  is  uncertain,'  nor 
when  a  portion  of  the  alternative  writ  is  immaterial  or  argu- 
mentative.* 

The  Snffloienoy  of  the  Yerifloation  of  the  relator's  pleading  cannot  be 
raised  by  demurrer.* 

After  Writ  Has  Been  Allowed.  —  It  has  been  held  that  a  demurrer 
will  not  lie  when  the  writ  has  been  passed  upon  and  allowed  by 
the  court.* 

If  the  Belator't  Pleadings  Are  Snflleient  a  demurrer  will  not,  of  course, 
be  sustained.^ 

Jndioial  Knowledge  of  Faots  Kot  Alleged.  —  A  demurrer  will  not  lie  on 

alternative    writ  when  issued,  as  well  rer.     Copeland  v.   State,    126   Ind.  51 

as  in  cases  where  it  had  not  issued."  \,^iting    Mitchell    v.    Stinson,    80    Ind. 

To    Afildarit.  —  The    affidavit    upon  324;   Marquees    v.    La   Baw,   82    Ind. 

which  a  writ  of  mandate  is  issued  may  550;  Wright  v,  Williams,  83  Ind.  421; 

be  treated  as  a  complaint  and  demurred  Thomson     v.     Madison     Bldg.,    etc., 

to  accordingly.     McCrary  v,  Beaudry,  Assoc,  103  Ind.  279]. 

67  Cal.  120.  4.  Ko  Demurrer  for  Argumentativeness. 

1.  Meyer    v.    Dubuque  County,    43  — The  remedy  in  such  case  is  not  by 

Iowa  592,  in  which  case  it  was  said  that  demurrer,  but  by  motion  to  strike  out. 

the  pleading  should  not  be  assailed  by  a  People  v.  Highway  Com'rs,  zi   How. 

motion  to  dismiss.     See  also  Kimball  Pr.  (N.  Y.  Supreme  Ct.)  89. 

V.  Union  Water  Co.,  44  Cal.  173;  People  ft.  Gill  v.  State,  72  Ind.  266. 

V.  Oswego  County,  50  Hun  (N.  Y.)  105.  Olgections    to    Prayer.  —  A  demurrer 

Motion  to  Disndss  Improper. — In  People  does  not  lie  because  the  relator  asks  too 

V.  Oswego  County,  50  Hun  (N.  Y.)  105,  much.     Hon  v.   State,    89    Ind.    251; 

it  was  said:  '*  Whether  mandamus  was  People  v.   Queens  County,  142  N.  Y. 

a  proper  remedy,  and  whether  the  re-  272.     But  see  supra,  XVl .    4.  h.    The 

lator  had  another  legal  remedy,  were.  Prayer, 

we  think,  questions  that  should  have  6.  Flagg  t/.  Puterbaugh,  loiCal.  583; 

been  raised  by  a  return  to  the  writ  or  Morgan  thaler  t^.  Crites,  4  Ohio  Cir.  Ct. 

by  a  demurrer,    ♦    ♦    *    and  not  by  Rep.  485. 

motion."  7.  Lafayette   v.  State,  69  Ind.   222; 

8.  U.  S.  V.  Elizabeth,  42  Fed.  Rep.  45,  Wampler  7/.  Stale,  148  Ind.  557;  State 

in  which  case  it  was  said:  **  This  writ,  v.  Jacksonville,   22    Fla.    21;    Ray    v, 

therefore,  plainly  demands  more  than  Wilson,  29  Fla.  342;  Smith  v.  Talbott, 

the     relators     are     entitled    to    have  11  Ind.  144. 

awarded  to  them.  In  such  case  it  is  Vo  Demurrer  When  Prima  Fade  Case. — 
held,  without  exception,  that  the  writ  is  If  an  alternative  writ  of.  mandamus 
bad  upon  demurrer,  and  that  judgment  shows  z, prima  fade  case  it  is  not  de- 
must  be  given  for  the  defendants;  for  murrable.  State  v,  Jacksonville,  22 
the  court  cannot  be  called  upon  to  dis-  Fla.  21. 

tinguish  and  separate  the  good  plead-  To  Pay  County  Warrants.  —  Analterna- 

ing  from  the  bad,  and  treat  the  latter  as  tive  mandamus  brought  to  compel  the 

mere  surplusage  and  of  no  weight  or  payment    by    a    county    treasurer    of 

effect.     On  the  contrary,  the  fault  taints  county   warrants,   showing  that   war- 

the  whole  writ,  and  it  must  be  set  aside  rants    regular    upon   their    face   were 

in  its  entirety.*'  issued  by  the  proper  officer,  and  for  a 

8.  Ho  Demurrer  for  XTnoertainty.  —  The  value  received,  and  that  the  treasurer 
remedy  for  uncertainty  is  by  motion  to  has  funds  for  their  payment,  is  not  de- 
make  more  specific,  and  not  by  demur-  murrable.     Ray  r.  Wilson,  29  Fla.  34a. 
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the  ground  that  the  petition  does  not  state  necessary  facts,  if 
such  facts  are  within  the  judicial  notice  of  the  court. ^ 

Vo  Demvrcr  to  Petition  Poormittod.  —  In  some  states  it  is  held  that  a 
demurrer  cannot  be  interposed  to  the  relator's  pleading.  Some 
of  these  decisions  are  based  upon  the  ground  that  statutes  have 
provided  that  the  relator's  pleading  and  the  respondent's  return 
or  answer  shall  be  the  only  pleadings  in  mandamus  cases.* 

g.  Motion  to  Quash  Alternative  Writ.  —  The  allowance 
of  an  alternative  writ  is  not  conclusive  on  the  sufficienc}'  of  the 
application  therefor,  or  on  the  sufficiency  of  the  facts  stated  in 
the  alternative  writ.  When  it  appears  that  a  proper  case  for  the 
alternative  writ  is  not  made  out-,  the  court  will,  on  motion  of  the 
respondent,  quash  the  same.' 

Formal  Dofiwto.  —  In  a  number  of  cases  it  has  been  held  that  a 
motion  to  quash  is  the  proper  proceeding  to  reach  formal  defects 
in  the  relator's  pleading,  and  in  some  of  these  cases  it  has  been 
held  to  be  the  only  method.* 

1.  Williard  v,  Dillard,  86  Cal.  154.        State  v.  Harvjey,  XX  Wis.  33;  Sute  9. 

2.  Maine,  —  Dane  v,  Derby,  54  Me.  Elwood,  xi  Wis.  17;  State  v.  Haben, 
95.  22  Wis.  660;  State  v.  Sauk  County,  70 

Nebraska,  —  People      v,      Hamilton  Wis.  485. 
County,  3  Neb.  244:  Long  v.  State,  17  United  States,  —  Ex  p.  Newman,  14 
Neb.  60;  State  v.  Home  St.  R.  Co.,  43  Wall.  (U.  S.)  xsa. 
Neb.  830 ;  American  Water  Works  Co.  v.  Motion  to  Quash,  Vot  Denrazrer.  —  A  re- 
State,  31  Neb.  447.  spondent  cannot  demur  to  the  petition 

New  Mexico,  —  Conklin  v.  Cunning-  or  the  writ,  but  if  the  writ  is  defective, 

ham,  7  N.  Mex.  446.  or  does  not  contain  allegations  of  all 

Ohio,  —  Johnes  v.  Auditor,  4  Ohio  St.  such  facts  as  are  necessary  to  show  that 
493;  Chinn  v.  Trustees,  32  Ohio  St.  237.  the  prosecutor  is  entitled  to  the  relief 
Compare  State  v,  Crites,  48  Ohio  St.  168,  prayed  for,  it  may  be  quashed  on  me- 
ander section  6748  of  the  Ohio  An  not.  tion,  or  the  defects  may  be  taken  ad- 
Stat.  X897.  vantage    of    in  the   return.     Dane  v. 

8.  Arkansas,  —  Levy    v,    Inglish,  4  Derby,  54  Me.  95. 

Ark.  65.  For   Defeoti    in    An^katioiL  —  It  is 

Florida,  —  Puckett  v.  State,  33  Fla.  proper  practice  for  the  respondent  to 

585.  move  to  quash  the  alternative  writ  for 

Maine.  —  Dane    v,    Derby,   54    Me.  defects    in    the    application    therefor. 

95.  The  allowance  of  the  writ  is  not  coo- 

Maryland,  -^  Harwood  v,  Marshall,  10  elusive  on  the  sufficiency  of  the  appli* 

Md.  451.  cation.    State    v.    Lean,   9   Wis.  279. 

New  Jersey,  —  Fairbank  v,  Sheridan,  Compare  People  v.   New   York  Cent, 

43  N.  y  L.  82.  etc.,  R.  Co..  3  Civ.  Pro.   Rep.  (N.  Y. 

New   York,  —  People   v.   New   York  Supreme  Ct.)  ii. 

Cent.,  etc.,  R.  Co.,  3  Civ.  Pro.  Rep.  (N.  4.  Connecticut,  —  Doolittle    v,   Bran- 

Y.  Supreme  Ct.)  11.  ford,  59  Conn.  409:  American  Casualty 

North  Dakota,  —  State  v,  Carey,  2  N.  Ins.,  etc.,  Co.  v,  Fyler,  60  Conn.  448. 

Dak.  36.  Illinds,  —  People  v,   Pearson,  3  IIL 

Pennsylvania,  —  Com.  v,  Lyndall,   2  207;    Illinois,  etc..  Canal  ».  People,  w 

Brews.  (Pa.) 425;  Com.  z^.  Young  Men's  111.  248. 

Hibernia  Beneficial  Soc.,  2  Brews.  (Pa.)  Minnesota,  —  State  v.  Macdonald,  29 

441;  Childs  V,  Com.,  3  Brews.  TPa.)  194;  Minn.  440. 

Com.  V,  Cuncannon,  3  Brews.  (Pa.)  344.  Mississippi,  —  Haskins       ».      Scott 

West  Virginia.  —  Fisher  v,  Charles-  County,  51  Miss.  406. 

ton,  17  W.  Va.  595.  New     York,  —  People    v.    Dutchess 

Wisconsin.  —  State   v.  Lean,  9  Wis.  County,  135  N.  Y.  522. 

t79;   State  v,  Hastings,  xo  Wis.  518;  England. —  K^n  v,  York,  5  T.  R.  66. 
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SabiteiLtUl  B0£Mti.  —  A  fortiori  a  motion  to  quash  lies  for  sub- 
stantial defects  in  the  alternative  writ  or  petition.* 

XlBtake  u  to  Partiat.  —  The  alternative  writ  may  be  quashed  for  an 
improper  joinder  of  relators,*  for  nonjoinder  of  a  necessary  party 
plaintiff,*  or  for  nonjoinder  of  necessary  parties  respondent,*  but 
not  for  an  improper  joinder  of  parties  respondent.* 

Whon  XotioB  to  Qnaah  Boeo  Vot  lio.  —  If  the  relator's  pleading  is 
sufficient  in  form  and  substance,  a  motion  to  quash  will  not  be 
sustained ;  •  and  it  has  been  held  that  the  questions  whether  man- 
damus is  the  proper  remedy  and  whether  the  relator  has  another 
legal  remedy  cannot  be  considered  upon  a  motion  to  quash.'' 

A.  Demurrer  to  Return  —  whon  Donronror  Ues.  —  By  the  great 
weight  of  authority  it  is  established  that  the  relator  may  demur 
to  the  respondent's  return  when  it  is  insufficient  to  excuse  the 

Contra.  — Doolittle  v.  County  Ct.,  28  should  have  taken  the  objection  by  a 

W.  Va.  158.  motion  to  quash  the  writ.     Not  having 

Tarianoo  in  AltamatlTO  Writ.  —  '*  If  done  so,  and  having  answered  or  made 

the  alternative  writ  does  not  conform  return  upon  the  merits,  the  objection 

Co   the    affidavits    and    accompanying  should  be  deemed  waived."     People  t'. 

tapers,  and  the  rule  nisi  under  the  Ontario  County,  17  Hun  (N.  Y.)  501. 

Inglisli  practice,  and  to  the   petition  8.  Com.  v.  Allegheny  Valley  R.  Co., 

under  ours,  it  Is  liable  to   be  super-  6  Pa.  Dist.  Rep.  565,  28  Pittsb.  L.  J.  N. 

seded  or  quashed."     Haskins  v,  Scott  S.  77. 

County,  51  Miss.  406.  4.  Knight  v.  Ferris,  6  Houst.  (Del.) 

Copy  Omitted.  —  In  State  v,  Macdon-  283.     Contra^  State  v.   Bergen  thai,  72 

aid,  29  Minn.  440,  it  was  held  that  the  Wis.  314. 

a.Iternative  writ  should  be  quashed  be-  6.  State  v.  Bailey.  7  Iowa  390;  State 

cause  the  affidavit  did  not  set  forth  a  v.  Leon,  66  Wis.  190. 

copy  of  the  proposed  statement  of  the  To  Appoint  Appraiian.  —  Whether  or 

case,  and  because  there  was  a  variance  not  the  town  clerk  is  a  necessary  party 

between    the    statements    which    the  to  proceeding^  to  compel  a  town  board 

alternative  writ  sought  to  require  the  to  appoint  appraisers,  the  fact  that  he 

respondent  to  answer  In  a  settled  case  is  made  a  party  affords  no  reason  for 

and  that  which  the  affidavit  showed  to  quashing  the  writ.    State  v.  Leon,  66 

have  been  struck  out.  Wis.  199. 

Setting  Oat  Frooeedings  on  Whleh  Ao-  Membor  of  Board  Fnnotiu  Offido.  —  In 

tion  Foondod.  —  In   Doolittle  v.  Bran-  State  r.  Bailey,  7  Iowa  390,  it  was  held 

ford,  S9  Conn.  402  it  was  held  that  an  that  a  mandamus  directed  to  a  board 

objection  to  an  alternative  writ  for  not  of  canvassers  would  not  be  quashed 

setting   out    certain    proceeding^,    on  because  one  of  its  members  had  be- 

which  it  was  founded,  was  one  of  form,  come  functus  officio. 

of   which  advantage  could  be    taken  6.  Morris    v.    State,    94    Ind.     565; 

only  by  a  motion  to  quash.    See  also  Brainard  v.  Staub,  61  Conn.  570;  Peo- 

Illinois,  etc..  Canal  v.  People,  12  111.  pie  v.  Marsh,  21  N.  Y.  App.  Div.  88; 

248.  Taylor   v.   Moss,   35    Mo.    App.    470; 

1.  McCoy  V.  Justices,  5  Tones  L.  (N.  Woodruff  v.  New  York,  etc.,  R.  Co.,  59 

Car.)  265;    Hawkins  v.  More,  3  Ark.  Conn.  63. 

34S ;  Rex  v.  Cambridge,  2  T.  R.  456.  Faeti  Admitted  by    Betnrn.  —  Where 

8.  People  V.  Ontario  County,  85  N.  the  defendant  files  a  motion  to  quash 

Y.  323.  17  Hun  (N.  Y.)  501.  the  alternative  writ,  after  he  has  in  his 

Sereral,  Hot  Joint.  —  If  a  joint  appli-  return  admitted  the  fact  the  want  of  an 

cation   for  a  mandamus  is  made  by  averment  of  which  was  the  ground  of 

persons  whose  rights  are  several,  the  his  motion,  the  writ  will  not  be  quashed 

writ    will    be    quashed.      Lengel    v.  while  that  admission  is  on  the  record. 

Stump,  1  Woodw.  (Pa.)  399.  Brainard  v.  Staub,  61  Conn.  570. 

Olfjeetion   Waived.  —  '*  If   there   was  7.  People  «/.  Oswego  County,  50  Hun 

an  improper  joinder  of  relators  they  (N.  Y.)  105. 
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respondent  from  performance  of  .the  act  sought  to  be  compelled.* 

Under  tho  Statnto  of  Anno,  and  American  statutes  based  upon  it, 

doubts  were  expressed  whether  it  was  proper  to  demur  to  the 

return,  but  under  later  statutes  it  is  well  settled  that  a  demurrer 

1.  Arkansas.  —  Hempotead  v.  Under-  N.  Y.  Super.  Ct.  66;  People  v,  Cham- 
hill,  20  Ark.  337.  pion,  16  Johns.  (N.  Y.)  61;  Commercial 

California,  —  People    v.    San    Fran- '  Bank  z/.  Canal  Com'rs,  10  Wend.  (N. 

Cisco,  27  Cal.  655;    Middleton  v.  Low,  Y.)  26;  People  v.  Van  Leuven,  8  How. 

3oCal.  596;  Ward  V.  Flood,  48  Cal.  36;  Pr.  (N.  Y.  Supreme  Ct.)  358;  People 

Hay  ward  r.  Pimental,  107  Cal.  386.  v.  Beebe,  i  Barb.  (N.  Y.)  379;    People 

Colorado,  —  People     v,     Lothrop,     3  v.   Highway  Com*rs,  6  Wend.  (N.  Y.) 

Colo.  428.  559;    People    v,    Dutchess   County,  3 

Connecticut.  —  Meriden  Britannia  Co.  How.  Pr.  (N.  Y.  Supreme  Ct.)  379; 
V.  Whedon,  31  Conn.  118;  Woodruff  v.  People  v.  Police  Board,  9  Abb.  Pr.  (N. 
New  York,  etc.,  R.  Co.,  59  Conn.  63;  Y.  Supreme  Ct.)  257;  People  v.  Brick- 
New  Haven,  etc.,  Co.  v.  State,  44  layers'  Benev.,  etc.,  Union,  20  N.  Y. 
Conn.  376;  Williams  v.  New  Haven,  68  App.  Div.  8;  Vail  v.  People,  i  Wend. 
Conn.  263.  (N.  Y.)  38;    People  v.  Baker.  14  Abb. 

Florida.  ^^\AVt  v.  Maxwell,  19  Fla.  Pr.  (N.  Y.  Supreme  Ct.)  19;  People  v. 

31.  Ransom,  s  N.  Y.  490;    People  v.  Met- 

Illinais.  —  People  v.   Miner,  46  111.  ropolttan  Police  Board,  26  N.  Y.  316; 

384;  People  V.  Illinois  Cent.  R.  Co.,  62  People  v.  Board  of  Apportioament,  64 

111.  510;    People  V.  Holden,  91  111.  446;  N.    Y.    627;     People    v.    Westchester 

People   V.   McCormick,    106    111.    184;  County,    73    N.    Y.    173;     People    v. 

Dement  v.  Rokker,  126  111.  174;  People  Fairman,  91  N.  Y.  385 ;  People  v.  Crom- 

V.  Crabb,  156  111.  155.  well,  102  N.  Y.  477:    People  v.  Brook* 

Indiana.  —  Boone  County   v.   State,  lyn,   149  N.  Y.  215;    Haebler  v.  New 

61  Ind.  379;  Lafayette  v.  State,  69  Ind.  York  Produce  Exch.,  149  N.  Y.  414. 

224;  Potts  V.  State,  75  Ind.  336;  State  Ohio, — Gorgas     v.    Blackburn,    14 

V.   Jeffersonville   First  Nat.   Bank,  89  Ohio  252.     But  see  Chinn  v.  Trustees, 

Ind.  302;    State  v.  Madison  County,  92  32  Ohio  St.  237. 

Ind.  133;  Bowers  e^.  State,  127  Ind.  272.  Oklahoma,  —  Bailey    v.    Behrant,   3 

Iowa.  —  Keokuk  t^.  Merriam,  44  Iowa  Okla.  219. 

432.  Pennsylvania,  —  Com.    v.  Allegheny 

Kansas.  —  State  v.  Jefferson  County,  County,  32  Pa.  St.  218;  Com.  v,  Dick- 

II  Kan.  66.  in  son,  83  Pa.  St.  458;  Buffalo,  etc.,  R. 

Maryland,  —  Hardcastle     v.     Mary-  Co.  v.  Com.,  120  Pa.  St.  537;    Phoenix 

land,  etc.,  R.  Co.,  32  Md.  32;    Barney  Iron  Co.   v.   Com.,    113   Pa.   St.  563; 

V.  State,  42  Md.  480;  Devin  v.  Belt,  70  Com.  v,  Philadelphia,  176  Pa.  St.  s88; 

Md.  352;    Creager  v.  Hooper,  83  Md.  Adams  v,  Duffield,  4   Brews.  (Pa.)  9; 

490.  Easton  v.  Buchman,  (Pa.  1885)  i  C^ql 

Mississippi.  —  Haskins       v.       Scott  Rep.  215. 

County,  SI  Miss.  406.  Tennessee,  —  Harris     v.     State,    96 

Missouri.  —  Ensworth   v.   Albin,    46  Tenn.  496. 

Mo.   450;    State  v.   Missouri   Pac.   R.  Virginia,  —  Cumberland  County  v. 

Co.,  80  Mo.  117;  State  v,  Newman,  91  Randolph,  89  Va.  614. 

Mo.  445 ;    State  v.  Ryan.  2  Mo.  App.  Wisconsin,  —  State  v.  Lean,  9  Wis. 

303;    State  V.  Edwards,   11  Mo.  App.  279;    State   v.    Portage,    14  Wis.  550; 

152;  State  V.  Moss,  35  Mo.  App.  441.  State  v.  Avery.    14  Wis.  122;  Sute  v. 

Montana.  —  State   v.    First    Judicial  Jennings,  56  Wis.  113. 

Dist.  Ct.,  16  Mont.  274.  United  States,  —  Ex  p.   Newmao,  14 

New  Jersey.  —  Silverthome  v.  War-  Wall.  (U.  S.)  152. 

ren  R.  Co.,  33  N.  J.  L.  173;  Gallagher  England.  —  Reg.  v.  New  Windsor,  7 

V.  Board  of  Public  Works,  45  N.  J.  L.  Q.  B.  908,  53  E.  C.  L.  908. 

465.     But  see  Layton  v.  State,  28  N.  J.  Contra.  —  In   a  few  cases  it  is  held 

L.  577.  that  the  relator  cannot  demur  to  the 

New  York.  —  People  v.  Becker,  (Su-  answer  or    return,   the    ruling  being 

preme  Ct.)  3  N.  Y.  St.  Rep.  202;  People  based  in  most  instances  upon  the  rule 

V.  Andrews,  54  N.  Y.  Super.  Ct.  183;  already  referred  to,  which  makes  the 

People  V.  Order  of  American  Star,  53  writ  or  petition  and  the  return  or  an- 
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is  proper,  the  return  being  now  generally  regarded  as  a  pleading 
which  may  be  objected  to  by  demurrer  in  the  same  manner  as 
other  pleadings.^ 

DomnRor  by  Bolator.  —  A  demurrer  has  been  held  properly  filed  by 
the  relator  when  the  state  was  plaintiff.' 

Danwrar  and  Plon  Improper.  —  The  relator  cannot  demur  and  plead 
at  the  same  time.' 

Oljootloni  Wbioh  Should  Vot  Bo  Taken  by  Benraxrer.  —  A  return  is  not 
demurrable  for  want  of  verification;*  and  a  return  raising  only 
questions  of  law  need  not  be  attacked  by  a  demurrer.* 

swer    the    only    pleadings.     State    v,  return.     These  doubts  have  since  been 

Home  St.  R.  Co.,  43  Neb.  830;  People  removed  by  statute  6  and  7  Vict.,  c.  67, 

V.    Hamilton    County,    3     Neb.     244;  §   i.     The  language  of    the    original 

Conklin   v.  Cunningham,   7   N.    Mex.  English  act  and  of  our  own  is  certainly 

445;   Fisher  %\  Charleston,   17  W.  Va,  somewhat   ambiguous.    ♦    ♦    •    The 

595.  But  see  State  v,  Cale.  25  Neb.  342.  uncertainty  arises  from  the  presence  of 

To  Whole  Answer  and  to  Separate  Do-  an  express  authority  in  the  one  party 

fimitw  — A  demurrer   may    be    inter-  to  use  the  demurrer,  and  the  absence 

posed   to  the    whole  answer,    and    a  of  an  explicit  permission  to  the  same 

separate  demurrer  may  also  be  inter-  effect  with  regard  to  the  other.     For- 

posed  to  one  or  more  of  the  defenses,  merly  the  act  of  New  York  was  subject 

Feople  V.  Lothrop,  3  Colo.  428.  to  the  same  perplexity,  bein^  a  copy  of 

Tranafer  of  Bank  Btook. —  In  a  man-  the  same  original;  and  yet  m  the  case 
damns  proceeding  to  compel  a  transfer  of  People  v.  Champion,  16  Johns.  (N. 
of  bank  stock  under  an  execution  Y.)  64,  Mr.  Justice  Spencer,  in  constru- 
levied  on  it,  a  return  that  before  the  ing  this  act,  held  that  the  authority 
levy  another  person  held,  and  still  which  it  confers  on  the  prosecutor  to 
holds,  the  certificates  in  pledge  to  in-  plead  to  the  return  involves  the  right 
demnify  him  as  surety  for  the  owner  to  demur.  This,  I  think,  is  the  better 
upon  an  unpaid  indebtedness  is  bad  on  view,  for  it  seems  to  harmonize  with 
demurrer,  as  is  also  a  return  that  be-  the  substantial  purpose  of  the  act. 
fore  the  levy  the  owner  of  the  stock  which  was,  in  this  proceeding,  to  con- 
was,  and  still  is,  indebted  to  the  bank  stitute  a  regular  course  of  pleading,  so 
in  a  sum  exceeding  the  value  of  the  that  the  contention  between  the  parties 
stock,  and  that  in  such  case  a  by-law  should  be  formally  stated  and  more 
of  the  bank  forbids  a  stockholder  to  deliberately  adjudged." 
transfer  his  stock.  State  v,  Jefferson-  A  Demurrer  Is  a  Flea.  —  A  statute 
vUle  First  Nat.  Bank,  89  Ind.  302.  authorizing  the  relator  to  plead  to  or 

Qiaashing  Part  of  Betnni.  —  If  a  return  traverse  the  return  authorizes  him  to 

to  a  mandamus    consists   of    several  demur;  '*  for  a  demurrer  is  a  plea,  and 

independent  matters  not  inconsistent  it  would  be  absurd  to  require  a  trav- 

with  each  other,  part  of  them  good  in  erse  of  the  return  when  the  facts  are 

law  and  part  bad,  the  court  may  quash  truly  stated."     People  v.  Champion,  16 

the  return  as  to  such  part  only  as  is  Johns.  (N.  Y.)  61. 
bad,  leaving  the  prosecutor  to  plead  or        8.  State  t/.  Madison  County,  92  Ind. 

traverse  the  rest.     Rex  v,  Cambridge,  133,  in   which  case   it  was  held   that 

a  T.  R.  456.  such  a  demurrer,  though  informsd,  is 

1.  Silverthorne  v.  Warren  R.  Co.,  33  nevertheless  sufficient. 
N.  J.  L.  173;  State  v.  Jefferson  County,        8.  People  v.  Order  of  American  Star, 

XI   Kan.  69;    People  v.  Champion,  16  53  N.  Y.  Super.  Ct.  66. 
Johns.  (N.  Y.)  64.  4.  State  v.  Maxwell,  19  Fla.  31,  in 

Under  Statute  of  9  Anne.  —  In  Silver-  which  case  it  was  also  held  that  the 

thorne  v,  Warren  R.  Co.,  33  N.  J.  L.  question  whether  a  return  to  an  alter- 

173,  it  was  said:    "  Doubts  have  been  native  writ  should  be  sworn  to  is  not 

expressed   whether    the    statute  of    9  raised  by  demurrer  thereto. 
Anne.  t.  20,  §  2,  of  which  our  act       6.  When  Betum  Is  in  Fast  a  Demnnar. 

*    *    *    is  a  transcript,   contains   an  —  Where  a  return  to  an  alternative  writ 

anthorityfor  a  prosecutor  to  demur  to  a  of   mandamus   controverts    no    facte 
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A  Motion  for  a  Peromptorj  Xandamni,  notwithstanding  the  respondent*s 
return  or  opposing  affidavits,  is  generally  regarded  as  equivalent 
to  a  demurrer  to  the  respondent's  pleading.* 

Motion  for  Jndgmont.  —  The  same  effect  has  been  given  to  a  motion 
for  judgment  on  the  pleadings,'  and  to  an  argument  on  the  return.' 

Condlinm.  —  At  common  law,  before  the  passage  of  the  statute 
which  gave  the  relator  power  to  demur  to  the  return,*  the  diffi- 
culty was  avoided  by  the  practice  called  a  concilium,  which  sup- 
plied to  a  certain  extent  the  purposes  of  a  demurrer.* 

L  Motion  to  Quash  Return  —  insnffioient  exoom  for  Hoaper- 

formanoe.  —  In  a  number  of  cases  it  is  held  that  the  relator  may 
move  to  quash  the  return  or  answer,  if  it  does  not  set  up  a  suffi- 
cient excuse  for  nonperformance.* 

FklM  and  FriToloni  Setnms.  —  A  return  which  is  false  or  fraudulent 
may  be  quashed,''  as  a  motion  to  quash  is  proper  when  the  return 

alleged  in  the  writ,  if  is  no  more  than  4.  6  &  7  Vict.,  c.  67. 

a  demurrer  to  the  writ,  and  a  demurrer  5.  Layton  v.  State,  28  N.  J.  L.  576; 

to  the  return  is  not  necessary.     People  Hardcastle  v.  Maryland,  etc.,  R.  Co.. 

V,  Miner,  46  111.  384.  32  Md.  32;  Reg.  v.  St.  Saviour.  7  Ad. 

1.  California,  —  People  v,  San  Fran-  &  £1.  925,  34  E.  C.  L.  262. 

Cisco,  27  Cal.  655;    Ward  v.  Flood,  48  6.  Alabama. — ^jt /.  Candee,  48  Ala. 

Cal.  36.  386. 

Missouri.  —  State  v.  Smith,  104  Mo.  Illinois,  —  County  Ct.  ».  People,  58 

•661;    State  V.   Newman,   91    Mo.   445;  III.  456. 

State  V.  Neville,  no  Mo.  345.  And  see  Cranst'.  Francis,  24  Kan.  750. 

New  York.  —  People  v.  Fairman,  91  Maryland.  —  Legg  v.  Annapolis,  42 

N.  Y.  385;  People  v.  Highway  Com'rs,  Md.  203. 

7  Wend.  (N.  Y.)  474;    People  v.  An-  New  Jersey.  —  State  r.  Griscom,  8  N. 

drews,  54  N.  Y.  Super.  Ct.  183;  People  J.  L.  136;  Layton  v.  State,  28  N.  J.  L. 

V.  St.  Lawrence  County,  103  N.  Y.  541;  576;    Gallagher    v.    Board    of   Public 

People    V.  Brooklyn,   149   N.   Y.   215;  Works,  45  N.  J.  L.  465. 

People  V.  Board  of  Apportionment,  64  New    York.  —  People    v.   White,  11 

N.  Y.  627;  People  v.  Cromwell,  ib2  N.  Abb.    Pr.   (N.   Y.   Supreme  Ct.)   168; 

Y.  477;  People  V,  Westchester  County,  People  v.  Ovenshire,  41  How.  Pr.  (N. 

73  N.  Y.  173;    People  v.  Becker,  (Su-  Y.  Supreme  Ct.)  164;  People  v.  Police 

preme  Ct.)  3  N.  Y.  St.  Rep.  202;  Haeb-  Board,  9  Abb.  Pr.  (N.  Y.  Supreme  Ct) 

ier  V.  New  York  Produce  Exch.,  149  N.  257. 

Y.  414.  England, —  Rex  v.  Cambridge,  2  T. 

Tennessee.  —  Harris     v.     State,     96  R.  456. 

Tenn.  496.  7.  State  v.  Griscom,  8  N.  J.  *L.  136: 

Pennaylvania.  —  It  was  held  in  Com.  Gallagher  v.  Board  of  Public  Works, 
V.  Allegheny  County,  32  Pa.  St.  218,  45  N.  J.  L.  465. 
that  if  the  return  to  a  mandamus  is  Fraiidalant  or  Triokj  Betnm.  —  In  Gal- 
insufficient,  the  proper  course  is  to  lagher  v.  Board  of  Public  Works,  45 
demur  to  it,  and  not  to  move  for  a  per-  N.  J.  L.  465,  it  was  said:  *'  It  was 
emptory  writ.  said  by  this  court,  in  Silverthomc  v. 

2.  Motion  fbr  Jndgmont  on  Pleading!.  Warren  R.  Co.,  33  N.  J.  L.  173*  t^^^i^ 
—  Amotion  by  the  relator  forajudg-  has  the  abstract  power  to  quash  the 
ment  on  the  pleadings  is  equivalent  to  return  on  motion  to  prevent  indecoram 
a  demurrer  on  the  answer,  on  the  or  vexation,  as  in  case  of  a  tricky  or 
ground  that  it  does  not  state  facts  suffi-  fraudulent  return;  but  in  the  English 
cient  to  constitute  a  defense  to  the  practice,  which  was  approved  in  that 
action.  People  v.  San  Francisco,  27  case,  this  authoxity  is  not  exercised 
Cal.  655.  except  in  the  class  of  cases  referred  to, 

8.  People  V.  Fairman,  91  N.  Y.  385;  or  where  the  returns  are  frivolous  or 
People  V.  Andrews,  54  N.  Y.  Super  Ct.  contemptuous  or  manifestly  bad  on 
183.  their  face.     In  other  cases,  the  court 
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is  frivolous  *  or  evasive.* 

Inooadftent  Dtfemao.  —  When  inconsistent  defenses  are  set  up  in 
the  return  it  may  be  quashed.* 

Whoii  Motioa  to  Qnaah  Does  Hot  lio.  —  But  a  return  sufficiently  plead- 
ing a  want  of  funds  will  not  be  quashed,^  nor  will  dubious  and 
important  legal  questions  be  settled  on  a  motion  to  quash  a 
return.' 

BemuTrer  to  Floa  or  Boply.  —  In  several  cases  it  has  been  held  that 
a  demurrer  lies  to  pleas  and  to  the  relator's  reply  to  the  return  or 
answer.* 

/  Withdrawal  of  Demurrer.  — Where  the  facts  which  it 
is  proposed  to  set  up  by  the  return  afford  no  ground  for  the 
denial  of  a  peremptory  mandamus,  permission  to  the  respondent 
to  withdraw  a  demurrer  which  has  been  entered  and  make  return 
will  be  denied.'''  But  where  a  demurrer  to  a  return  is  overruled, 
the  relator  will  be  given  permission  to  withdraw  the  demurrer  and 
make  an  issue  of  fact.^ 

k.  Judgment   on  Demurrer  and  Its  Effect  —  loeto  to 

Aiifwor  Over  npo&  Snitalning  Demurrer.  —  When  a  demurrer  to  a  petition 
or  alternative  writ  is  overruled,  the  respondent  should,  it  would 
seem,  be  given  leave  to  answer  over.* 

say,  the  prosecutor  must  traverse  or  or  all  of  the  material  facts  contained 

demur.'*  in  the  return,  and  in  case  a  plea  is  in* 

I.Gallagher    v.    Board    of    Public  terposed  the  person  making  return  may 

Works,  45  N.  J.  L.  465.  fcply  or  demur    thereto,   and  so   on 

2.  Legg  V.  Annapolis,  42  Md.  203;  alternately,  until   the  issue   or  issues 

State  V,  Griscom,  8  N.  J.  L.  136;  People  between  the  parties  are  formed." 

V.  White,  II  Abb.  Pr.  (N.  Y.  Supreme  7.  Hopper  v.  Chosen  Freeholders,  5a 

Ct.)  168.  N.  J.  L.  313. 

H  the  Answer  Containf  Any  Soffldent  Important  Question  of  Law.  —  In  State 

Beason  for  refusing  the  writ,  though  it  v,  Fremont,  etc.,  R.  Co.,  22  Neb.  313, 

be  in  other  respects  evasive  and  irre-  where  a  railroad  company  demurred  to 

sponsive,  it  should  not  be  quashed  as  an  alternative  writ  requiring  it  to  re- 

a  whole.     Legg  v,  Annapolis,  42  Md.  duce  its  rates,  and  denied  the  power  of 

203.  the  board  of  transportation  to  reduce 

8.  Ex  p.  Candee,  48  Ala.  386;  Rex  v,  such  rates,  it  was  held  that  the  court 

York,  5  T.  R.  66.  would  determine  the  question  of  the 

4.  Hopper  v.  Chosen  Freeholders,  52  power  of  the   board   before    entering 

N.  J.  L.  316.  upon  an  examination  of  the  facts,  and 

ft.  Silverthorne  v,  Warren  R.  Co.,  33  therefore  would  not  permit  the  with- 

N.  J.  L.  173.  drawal  of  the  demurrer. 

6.  Morris  v.  State,  94  Ind.  565;  Peo-  8.  People  v.  Illinois  Cent.  R.  Co.,  62 

pie  V.  Baker,   14  Abb.  Pr.  (N.  Y.  Su-  III.  510. 

preme  Ct.)  19;  State  v,  Crites,  48  Ohio  9.  State  v.  Lean,  9  Wis.  279.     Contra^ 

St.    169;    State  V.  Eaton,   11   Wis.  29;  People  z/.  Hamilton  County,  3  Neb.  244. 

State  cr.  Milwaukee  Chamber  of  Com-  DiiMretion  of  Court.  —  In    People    v. 

merce,  47  Wis.  670.  McCormick,   106  111.   184,  it  was  held 

Domirrer  to  Plea  in  Abatement.  —  The  that  the  question  is  one  addressed  to 

relator  may  demur  to  a  pica  in  abate-  the  discretion  of  the  court, 

ment  to  his  writ.     Morris  v.  State,  94  Another  Petition.  —  The  sustaining  of 

Ind.  565.  a   demurrer  to    a    petition    for    man* 

Until  Imuo  Formed.  —  In   People    v,  damns  does    not   prevent  the   relator 

Baker,    14   Abb.  Pr.  (N.  Y.   Supreme  from  bringing  in  another  petition  upon 

Ct.)  19,  it  was  said:     "To  the  return  a  different  statement  of  facts.     Pritch- 

the  relator  may  demur,  or  plead  to  any  ard  v.  Woodruff,  36  Ark.  196. 
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When  a  Demnrrer  to  a  Botarn  Is  Sustained,  the  judgment  is  iinal,  and 
the  relator  is  entitled  to  a  peremptory  writ.* 

When  a  Demurrer  to  a  Setnm  Is  Orermled,  it  has  been  held,  the  relator 
may  reply,'  and  a  peremptory  writ  cannot  issue  without  proof.* 

/.  Judgment  on  Motion  to  Quash,  and  Its  Effect — xetioa 

OTermled.  —  If  a  motion  to  quash  a  petition  or  an  alternative  writ 
is  overruled,  the  defendant  may  answer  over  or  make  return  * 

Motion  to  Qnaeh  Butained.  —  A  motion  to  quash  the  petition  or 
alternative  writ  terminates  the  proceeding,  if  it  is  sustained,* 
unless  an  amendment  is  permitted.* 

When  a  Motion  to  Qnaeh  a  Setnm  Hae  Been  Snitained,  it  is  as  though  no 

return  had  been  made.'' 

6.  Seturn  or  Answer  —  a.  In  General.  —  The  return  15  not 
liow  merely  a  response  to  the  writ,  as  formerly,  but  it  is  also  a 
pleading.® 

Betnm  Correepondi  to  Plea  or  Anewer,  —  At  common  law,  and  under 
the  early  practice  in  this  country,  as  well  as  at  the  present  time 
in  a  number  of  states,  the  return  to  the  alternative  writ  corre- 
sponds to  the  plea  or  answer  in  other  actions  at  law.* 

1.  Hooper  v.  New,  85  Md.  565;  Com.  rightfully  issue  in  the  original  proceed- 
V.  Allegheny  County,  32  Pa.  St.  218;  ing,  if  the  defendants  were  served 
Sansom  v.  Mercer,  68  Tex.  488;  State  anew.  The  court  said :  "  It  is  no  doubt 
V,  Fetter,  12  Wis.  567.  But  see  State  v,  true  that  the  quashing  of  the  first  writ 
Delafield,  69  Wis.  264.  so  far  terminated  the  proceeding  that 

Travenable  Inne.  —  When  the  return  the  defendants  would  not  have  been 

to  an    alternative   writ  of  mandamus  bound  by  any  thing' further  that  might 

presents  a  traversable  issue,  the  court  have  been  done  therein  without  having 

ought  not  to  grant  a  peremptory  writ  been  again  served  with  process." 

upon  sustaining  the  relator's  demurrer  6.  People  v,  Dutchess  County,  135  N. 

ore  tenus  to  such  return.     State  v.  Dela-  Y.  522. 

field,  69  Wis.  264.  7.  Steele  v.  People,  i  Edm.  Sel.  Gas. 

Action  for  False  Betnm.  —  Where  a  re-  (N.  Y.  Supreme  Ct.)  568.     Compart  Ex 

turn  is  declared  insufficient  upon  de-  /.  Rowland,  104  U.  S.  604. 

murrer,   no  foundation  arises  for  an  Betnm  to  Mandaaini  and  to  Bale.— 

action  for  a  false  return.    State  t^.  Ryan,  '*  While  the  return  to  the  mandamus 

a  Mo.  App.  303.  itself  was  quashed,  the  return  to  the 

Demnner  to  Part  of  Betnm  Snftained. —  rule  stands  in  the  place  of  a  return  to 

Though  part  of  a  return  is  held  bad  by  the  writ  for  all  purposes  of  this  pn>- 

a  demurrer,  the  return  may  neverthe-  ceeding."     Exp,  Rowland,  104  U.  S. 

less  be  sufficient,  if  the  remaining  part  615. 

constitutes  a  defense.     Reg.   v.   New  ¥alring  Up  Judgment.  —  In  Steele  v. 

Windsor,  7  Q.  B.  908,  53  E.  C.  L.  908.  People,   i   Edm.  Sel.  Cas.  (N.  Y.)  568, 

2.  Bowers  v.  State,  127  Ind.  272.  the  return  to  an  alternative  mandam as 
Where  a  Demurrer  to  BeIator*s  Plea  to  having,  upon  motion  to  quash  it,  been 

the  Answer  Was  Overmled,  which  plea  held  insufficient,  and  a  peremptory  writ 

was  filed  under  a  statute  of  New  York,  having  been  awarded,  it  was  held  that 

it  was  held  that  the  respondent  might  the  special  term  had  no  power  to  order 

reply  to  the  plea.     People  v,  Dutchess  a  record  to  be  made  up  of  a  judgment 

County,   3   How.  Pr.  (N.  Y.  Supreme  as  rendered  on  demurrer. 

Ct.)  379.  8,  State  v.  Jefferson  County,  11  Kan. 

8.  Sudler  t/.  Lankford,  82  Md.  142.  66. 

4.  State  V,  Lean,  9  Wis.  279.  9.  Alabama,  —  Exp.  Candee,  48  Ala. 

ft.  State  V.  Trim  bell,  12  Wash.  440.  386. 

But    in    this    case  it   was    held  that  Connecticut,  —  Brainard  v.  Staub,  61 

where  an  alternative  writ  of  mandate  Conn.  570;    Williams  v.  New  Haven, 

had  been  quashed,  a  second  writ  might  68  Conn.  263. 
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in  PlMe  of  Botorn.  —  Under  the  present  practice  in  a  number 
of  states,  an  answer  has  been  substituted  for  the  return  which 
was  made  at  common  law.^ 

Ordinary  Bolao  of  Pleading  AppUeablo.  —  The  return  or  answer  in  man- 
damus proceedings  is,  in  the  absence  of  special  statutory  pro- 
visions, governed  by  the  ordinary  rules  of  pleading  which  obtain 
in  other  actions.* 

Proinmption  and  Intendment,  SO  far  as  they  can,  must  be  in  favor  of 
returns,  not  against  them.*  It  is  held,  however,  that  every 
intendment  is  made  against  returns  which  do  not  answer  important 
allegations  of  the  relator's  pleading.* 

Illinois,  —  Silver  v.   People,   45   111.  made   such    true  and  correct   return. 

224;  People  V.  Ohio  Grove  Tp.,  51  111.  Double  v,  McQueen,  96  Mich.  39. 

191 ;  Illinois  Cent.   R.  Co.   v.   People,  Demurrer  and  Betnrn.  —  The  respond- 

143  111.  434.  ent  may  file  a  demurrer  to  a  complete 

Indiana,  —  Boone  County  v.  State,  61  statement  of  facts  contained  in  the  writ 

Ind.  379;  Clarke  County  v.  State,  61  as  constituting  a  separate  grievance, 

Ind.  75.  and  make  a  return  to  the  remainder  of 

Michigan.  —  People  z\  La  Grange,  2  the  writ.     People  v.  Order  of  American 

Mich.  187.  Star.  53  N.  Y.  Super.  Ct.  66. 

Missouri, — State  v.  Beyers,  41  Mo.  To  Petition  Same  as  to  Altamative  Writ. 

App.  503.  —  Where  a  petition  takes  the  place  of 

I/evada.  —  Stale  v,  Gracey,  11  Nev.  the  alternative  writ,  advantage  of  de- 

323.  fects  therein  is  to  be  taken  in  the  same 

New  Jersey.  —  Fairbank  v,  Sheridan,  manner  as  was  formerly  done  in  the 

43  N.  J.  L.  82.  alternative  writ.    People  z/.  Mount  Mor- 

New    York,  —  People    v.    Order    of  ris,  145  111.  427. 

American  Star,  53  N.  Y.  Super.  Ct.  66,  8.  Connecticut,  —  Brainard  v,  Staub, 

Pennsylvania,  —  Kell  v,  Rudy,  i  Pa.  61  Conn.  570. 

Super.  Ct.  Rep.  507.  Illinois.  —  People  v.  Crabb,  156   III. 

Utah. — Lyman  v,  Martin,  2  Utah  136.  155. 

West  Virsinia.  —  Fisher  v,  Charles-  Missouri.  —  State  v.  Williams,  96  Mo. 

ton,  17  W.  Va.  5j5.  13;  State  v.  Moss,  35  Mo.  App.  441. 

\.  Illinois,  —  Cfristman    v.   Peck,   90  Ntbra^ka. — State  z^.  Baushausen,  49 

111.    150;     Chicago,    etc.,    R.    Co.    v.  Neb.  558. 

Suffern,  129  111.  275;  People  f/.  Crabb,  Nevada. — State  v.    McCuUough,    3 

156  111.  155;  People  V.  Mount  Morris»  Nev.  202. 

145  111.  427;  Highway  Com'rs  v.  Gib-  New  Jersey,  —  Fairbank  7/.  Sheridan, 

son,  7  111.  App.  231.  43  N.  J.  L.  82. 

Indiana,  —  Potts  v.  State,  75  Ind.  336.  New  Mexico,  —  Conklin  v.  Cunning. 

Maryland.  —  Sudler  v,  Lankford,  82  ham,  7  N.  Mex.  445. 

Md.  142;  Legg  V.  Annapolis,  42  Md.  203.  Wisconsin,  —  State    v,    Kellogg,     95 

The  Answer  Heed  Be  Ho  More  Certain,  Wis.  672. 

when  it  is  substituted  for  a  return,  than  8.  Springfield  v.  Hampden,  10  Pick, 

the  return  was  formerly  required  to  be.  (Mass.)  59. 

Legg  V.  Annapolis,  42  Md.  203.  Technioal  Olqeotioni.  •—  It  seems  that 

Aniwer  Treated  as  Petition.  —  Where,  where  public  bodies  are  called  to  an- 
on an  application  for  a  mandamus  to  swer  an  alternative  mandamus,  it  is  the 
compel  a  canvass  of  votes,  the  answer  better  and  wiser  course  not  to  rely  upon 
shows  that  the  inspectors  of  election  in  objections  to  the  writ  which  are  of  a 
certain  townships  fraudulently  omitted  purely  technical  character,  not  involv- 
to  make  true  and  correct  returns  of  the  ing  the  merits,  but  to  meet  the  writ 
▼otes  cast,  and  the  respondents  ask  that  by  an  examination  of  the  merits  of  the 
said  inspectors  be  compelled  to  make  a  controversy.  People  v.  New  York 
return  to  the  facts  thus  set  up,  the  an-  County,  18  How.  Pr.  (N.  Y.  Supreme 
swer  will  be  treated  as  a  petition,  and  Ct.)  152. 

an  order  will  issue  again*st  said  inspect-  4.  Board  of  Trade  v.  Nelson,  62  III. 

ors  to  show  cause  why  they  have  not  App.  541;  People  v.  Kilduff,  15  III.  493. 
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Pleading.  MANDAMUS.  Betnrn  or  Aasvw. 

To  What  Botnni  Is  Xado.  —  The  answer  or  return  in  mandamus  pro- 
ceedings is  made  not  to  the  rule  to  show  cause,  but  to  the  alterna- 
tive writ,  petition,  or  motion,  as  the  case  may  be,  which  is  the 
plaintiff's  pleading.* 

Tho  Idontical  Writ  Matt  Bo  Sotvrnod.  —  In  a  few  cases  it  has  been  held 
that  the  respondent  in  making  return  must  return  the  identical 
writ  served  upon  him.* 

b.  Right  to  Make  Return.  —  A  respondent  in  a  mandamus 
proceeding  has  a  right  to  make  a  return  before  the  mandamus  is 
made  peremptory.* 

How  Bight  to  Make  Botnm  Is  Loot.  —  The  respondent,  by  demurring 
to  the  relator's  pleading,  moving  to  quash  it,  or  by  setting  up 
pleas  in  abatement,  does  not  lose  his  right  to  make  a  return 
thereto,  setting  up  facts  showing  a  substantial  right  in  excuse  of 
performance.*  But  the  proposed  answer  must  set  up  something 
which  has  not  already  been  pleaded,  and  must  present  at  least  a 
prima  facie  defence.* 

1.  Umsted  v.  Conner,  12  Pa.  Co.  Ct.  may  be  indorsed  as  a  writ,  or,  if  of  any 

Rep.  405.     But  see  U.  S.  v,  Schurz,  102  length,  may  be  upon  a  separate  paper, 

U   S.  392.  to  which  the  writ  or  a  copy  should  te 

"  If  a  Kaadamos,  Alias,  and  Plnries  Bo  annexed.    Dane  v,  Derby,  54  Me.  gs- 

liiuod,  a  return,  in  strictness,  ought  to  8.  Tho  Olgoot  of  a  Kandamui   in  tho 

be  to  the  pluries,  because  the  party  is  AltomatiTO    is   to    give    the    opposing 

in  some  sort  of  contempt  for  disobey-  party  the  benefit  of  a  return  and  full 

ing  the  first  two  writs;  yet  if  there  be  hearing  on  the  merits  before  judgment 

no  damage  to  the  party,  a  return  to  the  is  pronounced,   and   therefore  the  re- 

original    mandamus    may    be    filed."  spondent  has  a  right  to  make  a  return. 

Anonymous,  11  Mod.  265.  State  v.  Paterson,  35  N.  J.  L.  196. 

Tho  Writ,  Hot  tho  PotiUon,  is  to  be  Aftor  Amondmont  by    Bolator.  —  The 

answered.       Illinois,    etc..    Canal    v,  right  of  a  respondent  to  answer  further 

People,  12  111.  248.  when  leave  has  been  given  the  relator 

To  Writ,  Kot  AJBldavit.  —  Thealterna-  to  amend  depends  entirely  upon  the 

tive  writ  of  mandate,  embodying  the  discretion    of    the    court.      People    v^ 

affidavit  upon  which  it  is  issued,  and  Marsh,  21  N.  Y.  App.  Div.  88. 

not  the  affidavit  itself,  being  the  peti-  4.  Swan  v.  Gray,  44  Miss.  393;  State 

tioner's     complaint,     the     defendant  v,  Jennings,  56  Wis.   113;   Union  Oil 

should  attack  the  writ  and  not  simply  Co.  v.  Campbell,  48  La.  Ann.  1350. 

the  affidavit.      Johnson   v.   Smith,   64  Peromptory  SzooptioxL  —  When  the  re^ 

Ind.  275.  lator's  demand  is  first  met  by  a  peremp- 

A  BotomMay  Bo  MadotoaCopy  where  tory  exception,  the  overruling  thereof 

a  copy  only,  instead  of  the  original,  is  does  not  debar  the  respondent  from  a 

served  on  the  defendant,  as  well  as  to  further  answer  on  the'  merits.     Union 

the  original;  and  if  necessary  the  court  Oil  Co.  v,  Campbell,  48  La.  Ann.  1350. 

will  permit  the  original  to  be  taken  from  Domurror  and  Motion  to  Quaah.  —  In 

the  files  for  the  purpose  of  making  a  the  return    to  an   alternative   writ  of 

return   to  it.     Chosen   Freeholders  v.  mandamus,  the  pendency  on  another 

Pennsylvania  R.  Co.,  41  N.  J.  L.  250.  action  between  the  same  parties  for  the 

8.  State  V.  Baird,  11  Wis.  261;  State  same  cause  may  be  pleaded  in  abate- 

V.  Mineral  Point,  22  Wis.  396;  U.  S.  ment,  and  the  right  to  interpose  such 

V.  Kendall,  5  Cranch  (C.  C.)  163.  plea  is  not  waived  by  demurring  to  the 

Ko  Bight  to  Appoar  Without  Botuming  relation  and  moving  to  quash,  where 

Writ.  —  The   party   to  whom  a    man-  the   fact  so  pleaded   does  not  appear 

damus  is  directed  cannot  be  permitted  upon  the  face  of  the  relation.     State  v. 

to  appear  without  returning  the  writ.  Jennings,  56  Wis.  113.     See  also  Swan. 

U.  S.  V,  Kendall,  5  Cranch  (C.  C.)  165.  v.  Gray.  44  Miss.  393. 

Botnm  on  Annozod  Papor. — The  return  6.  Withdrawing  Domnrror. — When  the 
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PlMding.  MANDAMUS.  Eetnrn  or  Aaiwer. 

c.  Duty  to  Make  Return.  —  TIm  Defendant  Most  Make  a  Setnnt 
er  Answer  unless  he  sees  fit  to  obey  the  alternative  writ ;  and  if  he 
fails  to  do  either,  the  court  will  compel  him  to  make  a  return  or 
answer.* 

Attaehment  for  Contempt.  —  This  may  be  done  by  contempt 
proceedings,* 

d.  At  What  Day  the  Writ  Is  Returnable. —in  England, 

at  an  early  time,  definite  rules  were  established  prescribing  the 
time  at  which  a  return  must  be  made  to  a  writ  of  mandamus- 
according  to  the  distance  that  the  respondent  lived  from  the 
court.* 

In  tlie  United  Statei  the  rule  which  usually  prevails  is  that  the  day 
at  which  the  return  must  be  made  is  a  matter  to  be  fixed  by  the 
court  in  the  exercise  of  its  discretion.*  ^ 

facts  which  it  is  proposed  to  set  up  by  imposed  for  a  failure  to  make  return  to- 

a  return  afiford  no  ground  for  denying  an  order  to  show  cause.     Fletcher  v. 

a   peremptory  mandamus,  permission  Kalamazoo  Circuit  Judge,  39  Mich.  301. 

to  withdraw  a  demurrer  and  make  re-  2.  State  v.  Jennings,  56  Wis.  113;  U. 

turn  will  not  be  granted.     When  the  S.  v,  Lee  County,  2  Biss.  (U.  S.)  77. 

matter  which  it  is  proposed  to  set  up  by  8.  In  Johnson  v.  State,  i  Ga.  271,  the 

return  raises  a  question  of  law  which  court  said:   ''  In  England  the  writ  of 

has  been  raised  by  the  demurrer,  the  mandamus,  when  the  defendant  resided 

same  course  will  be  followed.     Hopper  above  forty  miles  from  London,  was, 

V.  Chosen  Freeholders,  52  N.  J.  L.  313.  by  a  rule  in  King's  Bench,  returnable 

1.  Michigan,  —  Grand  Rapids  r.  Bur-  within  fifteen  days  from  the  time  it  bore 

lingame,  102  Mich.  321.  teste;  if  less  than   forty   miles,   then 

Missouri,  —  Slate    v,    Williams,    96  within   eight  days.     ♦     ♦     ♦    Under 

Mo.  13.  other  circumstances  no  rule  as  to  the 

New    York,  —  People     v,     Sullivan  time  of  its  return  appears  to  have  been- 

County,   56    N.   Y.   249;    Commercial  established."       Citing   Anonymous,  % 

Bank  v.  Canal  Com'rs,  10  Wend.  (N.  Salk.  434. 

Y.)  25;    People  V,  Baker,  14  Abb.  Pr.  See  also  State  v.  Jones,  i  Ired.  L.  (N. 

(N.  Y.  Supreme  Ct.)  19.     But  see  People  Car.)  129;   Fitzhugh  z/.  Custer,  4  Tex. 

V,  Judges,  I  Johns.  (N.  Y.)  63.  391 ;  Bradley  z\  McCrabb,  Dall.  (Te3C.> 

Pennsylvania,  —  Com.  v,  Allegheny,  504. 

37  Pa.  St.  277.  Saperaedeas  fbr  Irregularity  as  to  Setnnt 

Texas,  —  Griffin  v,  Wakelee,  42  Tex.  Day.  —  If  without  special  direction  of 

513.  the  court  a  mandamus  is  drawn  so  as  ta 

Wisconsin,  —  State  v,  Baird,  11  Wis.  allow  less  time  between  the  teste  and 

260;  State  V,  Jennings,  56  Wis.  113.  the  return  day  than  the  respondent  is 

United  States,  —  U.  S.  v,  Lee  County,  entitled  to,  the  court  i^ill  supersede  the 

2  Biss.  (U.  S.)  77;  U.  S  V.  Union  Pac.  mandamus  for  irregularity.     Rex  v.  St. 

R.Co.,  2  Dill.  (U.  S.)  527.  Andrew,  7  Ad.  &  El.  281,  34  E.  C.  L.  92. 

Oontra.  —  People  v,   Pearson,   3   111.  4.  Illinois,  —  People  v.  Brooks.  57  111. 

1S9;  Fisher  v,  Charleston,   17  W.  Va.  142. 

628,  modifying  17  W.  Va.    595.      And  Maryland,  —  Harwood   v.    Marshall,. 

see    Fletcher    v.    Kalamazoo    Circuit  10  Md.  451. 

Judge,  39  Mich.  301.  North   Carolina,  —  State  v.  Jones,  i 

BSforoing  Betuni.  —  Where  a    party  Ired.  L.  (N.  Car.)  129. 
altogether  neglects  or  refuses  to  make  Oregon,  —  McLeod   v,  Scott,  21  Ore- 
return  to  an  alternative  writ,  the  relator  gon  94. 

is  not  therefore  entitled  to  a  peremptory  Pennsylvania, — Childs    v.    Com.,   3. 

writ,  but  must  proceed  to  enforce  a  re-  Brews.  (Pa.)  194. 

turn.     State  v.  Baird,  11  Wis.  260.  Texas.  —  Fitzhugh  v.  Custer,  4  Tex» 

Vo  Fine  far  Kot  Making  Betnm.  —  In  391. 

Michigan  a  fine  provided  by  statute  for  West  Virginia,  —  Fisher  v,  Charles* 

not  obeying  a  mandamus  will  not  be  ton,  17  W.  Va.  595. 
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Pleading.  MANDAMUS.  Beturn  or  Aanrv 

An  Exteniion  May  Be  Granted,  in  the  discretion  of  the  court,  if  the 
time  originally  fixed  proves  insufficient.* 

At  the  Same  Tenn.  —  Where  the  time  at  which  the  return  may  b^ 
made  is  within  the  discretion  of  the  court,  a  return  may  be  ordered 
to  be  made  at  the  same  term  as  that  in  which  the  writ  issues.* 

Hot  in  Yaeation.  —  It  has  been  held,  however,  that  a  writ  of  man- 
damus cannot  be  made  returnable  in  v^acation,  where  by  so  doing 
the  right  to  a  jury  trial  would.be  denied.' 

Time  Fixed  by  BUtnte.  —  In  some  states  the  time  at  which  a  writ  of 
mandamus  must  be  made  returnable  is  regulated  by  statute,  as, 
for  example,  twenty  days  after  service  of  the  writ,*  thirty  days 
after,*  or  forthwith.* 

Statntee  Anthoriiing  Court  to  Fix  Time.  —  In  some  states  it  is  expressly 
provided  that  the  time  of  return  shall  be  fixed  by  the  court.^ 

e.  By  Whom  Return  to  Be  Made. — when  tiie  Beepondent  ii  a 

Board,  the  return  or  answer  is  to  be  made  by  the  board  as  a  body, 
or  by  a  majority  of  the  board,  and  an  answer  so  made  must  be 
taken  as  the  answer  of  the  board.® 

"A  Clerk  cannot,   in  his  discretion,  ductioo  can  be  shown  from  the  English 

make    the    writ  returnable    in    three  practice  as  to  the  proper  period  of  oo- 

days."     People  v.  Brooks,  57  111.  142.  tice."    Approved  in  Fitzhugh  tr.  Caster, 

1.  Brown  v.  Assessors,  51  N.  J.  L.  4  Tex.  391. 

284;  People  V.  Blackhurst,  60  Hun  (N.  8.  Johnson  v.  State,   i   Ga.  274,  in 

Y.)  63,  wherein  it  was  held  that  a  party  which  case  it  was  said:  "  We  are  of 

who  obtains  an  extension  of  time  to  en-  opinion  that  in  all  cases  of  mandamus 

able  him  to  make   his   return    is    not  where  the  parties'  rights  may  depend 

thereby    estopped    from   objecting    to  upon  an  issue  of  fact  the  writ  must  be 

the  proceedings  on  the  ground  that  the  made   returnable  before  the  judge  io 

authority  under  which  they  were  begun  term.'* 

is  terminated.  4.  Smith  v.  Camp,  58  Hun  (N.  Y.) 

9.  People   V,  Thistlewood,    103    111.  434;   People   v.   Brotherhood,  etc.,  19 

139;  Harwood  v,  Marshall,  10  Md.  451;  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Cl)  175. 

Fitzhugh  f/.  Custer,  4  Tex.  391;  Bradley  ft.  Brunswick  v.  Dure,  59  Ga.  803. 

V,  McCrabb,  Dall.  (Tex.)  504;  Hitchcock  6.  Rice  v.  Walker,  44  Iowa  458. 

V.  Galveston,  48  Fed.  Rep.  640,  2  Woods  7.  McLeod  v,  Scott,  21  Oregon  94: 

(U.  S.)  308;    Wisdom   v,   Memphis,   2  Childs  v.  Com.,  3  Brews.  (Pa.)  194. 

Flipp.  (U.  S.)  285.  8.  People  v.  San  Francisco,  27  Ctl. 

Public   or  Private   Interest. —  If  the  655;  State  v.  Griscom,  8  N.J.  L.  136: 

matter  to  be  litigated  concerns  the  pub-  Chosen  Freeholders  v.  Pennsylvania  R. 

lie  interest  the  return  is  usually  made  Co.,  41  N.J.  L.  250;  McCoy  t^.  Justices, 

returnable  at  the  same   term;    but  if  4  Jones  L.  (N.  Car.)  180;  Lander  v.  Mc- 

it  be  of  a  mere  private  nature,  the  prac-  Millan,  8  Jones  L.  (N.  Car.)  174;  People 

tice  is  to  make  it  returnable  at  the  sue-  v.  Police  Board,  46  Hun  (N.  Y.)  196; 

ceeding  term.     People  v,  Thistlewood,  Rex  v.  Bailey,  i  Keb.  34, 

103  111.  139.  A  Mandamiia  to  the  Jnstleee  of  a  Co«b^ 

EngUsh  Boles  Inapplicable.  —  In  Brad-  to  compel  them  to  do  a  thing  in  their 

ley  V.  McCrabb,  Dall.  (Tex.)  508,  the  public   capacity  requires  a  return  by 

court  said : "  Here  our  courts  are  holden  them  as  a  body.     McCoy  v.  Justices,  4 

but  twice  in   the  year.     The  term  of  Jones  L.  (N.  Car.)  180. 

many  of  them  does  not  exceed  six  days,  ttgnatnre  and  Seal.  —  It  was  held  in 

which  is  two  days  less  than  the  mini-  Lydston  v,  Exeter,  12  Mod.  126,  that  a 

mum  period  allowed  in  England  be-  return  to  a  mandamus  against  a  munic- 

tween  the  teste  and  return  of  the  writ  ipal  corporation  need  not  be  under  the 

of  mandamus.     The  dissimilarity  be-  hand  of  the  mayor  or  the  seal  of  the 

tween  the  organization  of  the  English  corporation, 

and  our  courts  is  so  great  that  no  de-  Yerifleation  by  One  Member.  —  The  an- 
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Plaading.  MANDAMUS.  Betnrn  or  Answer. 

If  Two  Axiswen  hxt  FOod,  that  of  the  majority  is  taken  as  the  answer 
of  the  board.* 

By  Part  of  Gorpwation  or  Individual  Members.  —  A  return  by  part  of  a 
corporation  is  bad,*  and  so  is  a  return  by  individual  members  of 
a  board.*  The  board  must  act  as  a  board.*  But  when  there  is  a 
tie,  returns  by  individuals  may  be  received.* 

Betnni  by  Stranger.  —  Persons  not  parties  respondent  cannot  make 
return  to  the  alternative  writ,*  though  in  some  states,  as  has  been 
hereinbefore  seen,  such  persons  are  under  some  circumstances 
permitted  to  answer  without  intervening.'^ 

Answer  by  Anotber  Person  for  Bespondent.  —  The  return  or  answer 
need  not  be  made  by  the   respondent  personally,  but  may   be 

swer  should  be  in  the  form  of  an  answer  in   People  v.  San   Francisco,   27  Cal. 

by  the  board  in  its  agi^regate  capacity.  655. 

If  such  an  answer  is  filed  the  presump-  Betnm  by  Mayor    Alone.  —  When    a 

tion  is  that  it  is  the  answer  of  the  board,  mandamus  is  directed   to  the  mayor, 

and  the  fact  that  it  is  sworn  to  by  one  bailififs,  and  burgesses  of  a  town,  the 

member  of  the  board  does  not  make  it  mayor  may  make  the  return  alone,  and 

his  answer,  nor  is  it  necessary  that  such  the  others  cannot  disavow,  but  he  is 

answer  should  aver    that    the    board  punishable    if    the     return    made     is 

adopted  it  by  resolution.    People  v,  San  against  the   consent  of  the  majority. 

Francisco,  27  Cal.  655.  Rex  v,  Abingdon,  2  Salk.  431. 

Altar  Bzptetion  of  Term  of  <MILoe.  —  4.  Ko    Action  1^   Board.  —  Where  a 

Though  a  mandamus  is  directed  to  the  mandamus  was  directed  to  the  justices 

respondents  as  a  township  committee,  of  a  county,  and  one  set  of  them,  as 

a  return  by  them  as  the  late  township  individuals,  made  a  return,  no  conven- 

committee  is  sufficient.     State  v,  Gris-  tion  having    taken    place  to  get  the 

com,  8  N.  J.  L.  136.  voice  of  the  majority,  it  was  held  that 

1.  Lander  v.  McMillan,  8  Jones  L.  the   return  was  a  nullity.     McCoy  v, 

<N.  Car.)  176;  People  »,  San  Francisco,  Justices,  4  Jones  L.  (N.  C5ar.)  180. 

37  Cal.  655,  wherein  it  was  held  that  5.  In  Case  of  a  Tie.  —  '*  When  a  board 

the  court  may  ascertain  which  is  the  of  public  officers  stands  at  a  tie,  so  that 

return  of  the  majority.  no  return  putting  at  issue  the  material 

9.  Betnm  by  Part  of  Oerporation.  —  facts  alleged  in  the  alternative  writ  can 
Where  a  writ  is  directed  to  the  alder-  be  agreed  upon  by  a  majority  of  thd 
men,  bailiffs,  and  commonalty,  and  the  board,  we  are  not  inclined  to  reverse 
return  is  by  the  bailififs  and  capital  the  action  of  the  lower  court  in  permit- 
burgesses  without  the  commonalty,  it  ting  individual  members  of  the  board 
is  bad.     Rex  v.  Bailey,  i  Keb.  34.  to  put  in  a  denial  under  oath  of  some 

8.  California.  -^  People  v.  San  Fran-  or  all  of  the  material  allegations  con- 

cisco,  27  Cal.  655.  tained  in  the  writ,  and  in  directing  a 

Indiana,  —  Clarke  County  v.  State,  61  trial  of  such  issues  in  the  legal  way.'* 

Ind.  75.  People  v.  Police  Board,  107  N.  Y.  235. 

New  York,  —  People  v.  Police  Board,  .     6.  State  v.  Shea,  70  Wis.  104;   State 

46  Hun  (N.  Y.)  296.  V.   Burkhardt,    59    Mo.   75.     But    see 

North    Carolina,  —  McCoy   v.   Jus-  State  v.  Williams,  99  Mo.  291. 

tices,  4  Tones  L.  (N.  Car.)  180;   Lan-  Answer  by  Chairman  Instead  of  Clerk, 

der  V,  McMillan,  8  Jones  L.  (N.  Car.)  —  In   State   v.  Shea,  70  Wis.  104,  an 

174.  answer  by  the  chairman   of  a    town 

Ohio.  —  State  V.  Common  PI.,  I  West,  board  to  a  rule  to  the  town  clerk  to 

L.  J.  (Ohio)  163,  I  Ohio  Dec.  (Reprint)  show  cause  why  a  mandamus  should 

40.  not  issue  to  compel  him  to  answer  a 

England,  —  Rex    v,     Abingdon,    12  certain  judgment  in  the  tax  roll  was 

Mod.  308,  2  Salk.  431.  held  insufficient,  no  answer  being  filed 

Tlia  Absurdities  Which  Wonld  Besnlt  by  the  respondent  in  the  action. 

from  permitting  returns  by  individual  7.  See    supra,    XV.    4.   b.    Intervene 

members  of  a  board  were  pointed  out  Hon. 
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by  his  attorney,  and  in  the  case  of  a  public  officer  by  some 
deputy  acting  for  him.  * 

Separate  Answen.  —  Where  individuals  are  joined  as  respondents 
they  may  file  separate  answers  to  the  relator's  pleading.*  This 
rule,  however,  does  not  permit  the  filing  of  separate  answers  by 
different  parts  of  a  respondent  corporation.* 

/.  Form  and  Contents  of  Return  —  (i)  In  General —m^ 

Partiealar  Form  Keeeeiary.  —  The  return  or  answer  need  not  be  in  any 

particular  form,  provided  it  substantially  fulfils  its  office.* 

Date.  —  The  absence  of  a  date  does  not  make  the  return  bad.* 
Betnm  and  Oavae  Shown.  —  A  distinction  should  be  noted  between 

a  return  to  an  alternative  writ  and  cause  shown  under  a  rule  for 

a  writ.* 

(2)  Certainty,  —  The  respondent  in  his  return  or  answer  must 

state  the  facts  relied  upon  by  him  with  certainty.^     Nothing  is 

1.  State  V.  Edwards,  11   Mo.   App.        ft.  State  v.  Griscom,  8  N.  J.  L.  136. 
152;   State  V,  Wickham,  65  Mo.  634;        6.  State  v.  Trustees,  Wright  (Ohio)- 
People  V,  Wurster,  14  N.  Y.  App.  Div.  559;  Exp,  Rowland,  104  U.  S.  604. 
556;  Thetford's  Case,  i  Salk.  192;  Rex        Betnm  to  Writ  and  to  Bale.—  *'  While 
V.  Abingdon,  2  Salk.  431.  the  return  to  the  mandamus  itself  was 

A  Betorn  Bigned  by  a  Bepatabla  Attor-  (juashed,  the  return  to  the  rule  sunds- 

iiey  of  the  court  as  counsel  for  the  in  the  place  of  a  return  to  the  writ  for 

respondent     will     be    taken    as    the  all  the  purposes  of  this  proceeding.*' 

respondent's  return.   State  v.  Edwards,  Exp.  Rowland,  104  U.  S.  604. 

II  Mo.  App.  152;  State  v.  Wickham,  65  7.  Alabama,  —  Tallapoosa  v,  Tanrer, 

Mo.  634.  21  Ala.  661 ;  Exp.  Candee.  48  Ala.  386; 

Answar  Sabmittad  to  Baspondeiit.  —  An  State  v,  Williams,  69  Ala.  311. 
answer  to  an  order  to  show  cause  is  ContucHcut.  —  Woodruff      v.      New 
disregarded  if  it  is  only  drafted  by  the  York,  etc.,  R.  Co.,  59  Conn.  63;  WiU 
attorneys  in  the  case,  without  being  liams  v.  New  Haven,  68  Conn.  263. 
submitted  to  the  respondent  and  ap.  District  0/  Columbia,  —  U.  S.  v.  Bay- 
proved  by  him;  but  the  pleading  may  ard,  5   Mackey  (D.  C.)  428;    U.  S.  v. 
be   treated  as  a  demurrer.     Douglass  Douglass,  19  D.  C.  99. 
V,  Manistee  Circuit  Judge,  42   Mich.  Florida,  —  Polk  County  v,  lohnsoo, 
495.  21  Fla.  578;    State  v.  Jacksonville,  2t 

2.  People  V.  San  Francisco,  27  Cal.  Fla.  21 ;  State  v.  Bloxham,  33  Fla.  483; 
655 ;  People  v,  Holden,  91  111.  446.  Ray  v,  Wilson,  29  Fla.  342. 

Sapenrisor  and  Clark.  —  Where  man-  Illinois,  —  People  v.  Kilduff,  15  VL 

dam  us  is  brought  against  a  supervisor  493;  People  v,  Ohio  Grove  Tp.,  51  111. 

and  a  town  clerk  they  may  answer  the  191 ;   Chicago,  etc.,  R.  Co.  v.  Saffero, 

petition  separately  as  well  as  by  joint  129  111.  275 ;    People  v.  Horton,  46  111. 

answer.     People  v,  Holden,  91  111.  446.  App.  434.     But  see  Dement  v.  Rokker, 

8.  People  V,  San  Francisco,  27  Cal.  126  111.  174. 

655.                                                                '  Indiana,  —  Cole  v.  Slate,  131  Ind.  591. 

4.  Ensworth  v,  Albin,  46  Mo.  450,  in  Iowa,  —  State  v,  Jones,  10  Iowa  65. 

which  case  it  was  held  that  a  pleading  Louisiana,  —  State  v.  Lusitanian  Por- 

in    form    a   demurrer  might  be  con-  tuguese  Soc,  15  La.  Ann.  73. 

sidered  a  return.     See    also    State  v.  Maryland,  —  Brosius    v.    Reuter,    i 

County  Ct.,  41  Mo.  549.  Har.  &  J.  (Md.)  551;  Harwood  v.  Mar- 

Inoorporatiiig  Another  Betorn.  —  A  re-  shall,  10  Md.  451. 

turn  made  by  the  inferior  court  to  a  Missouri,  —  State    v, ,  Williams,   9^ 

mandamus  may  be  adopted  as  part  of  Mo.  14;    State  v,  Beyers,  41  Mo.  Apf. 

the  return  of  a  county  treasurer  to  a  503. 

mandamus    for     the    same     demand  New  York, — In  re  Freel,  (Supreme 

against  him,  and  thus  constitute  a  part  Ct.)  38   N.   Y.   Supp.  143;    People  v. 

of  the  pleadings  in  the  cause.     Rogers  Board  of  Supervisors,  10  Abb.  Pr.  (N. 

V,  Mandeville,  20  Ga.  627.  Y.  Supreme  Ct.)  233. 

716  Volume  XIII. 


Pleading.                                   MANDAMUS.  Betnrn  or  Answer. 

to  be  left  to  inference.* 

Distinet  Denial  Keoeiury.  —  Where  the  respondent  seeks  to  avoid 
performance  of  the  act  sought  to  be  compelled  by  the  relator,  by 
traversing  facts  relied  upon  by  the  relator  to  establish  his  claim, 
the  return  must  contain  a  distinct  denial  of  those  facts.* 

Ab  Compared  wltli  Otlier  Pleadinge.  —  The  return  is  required  to  be 

North  Dakota  —  Hardy  v.    Paring-  District  of  Columbia,  —  U.  S.  v.  Bay- 
ton,  6  S.  Dak.  382.  ard,  5  Mackey  (D.  C.)  428. 

Ohio.  —  State  ».  Hawes,  43  Ohio  St.  Florida.  —  State    v.    Rose,    26    Fla. 

16.  117. 

Pennsylvania.  —  Com.    v.  Guardians  Illinois,  —  People  v,  Crabb,   156  111. 

of  Poor,  6  S.  &  R.  (Pa.)  469;    Com.  v,  155;  People  v.  Ohio  Grove  Tp.,  51  111. 

Allegheny  County,  32  Pa.  St.  218,  37  191;    Chicago,  etc.,  R.  Co.  v.  Suffern, 

Pa.  St.  277;    Society  for  Visitation  of  129  111.  274. 

Sick  v.  Com.,  52  Pa.  St.  125;  Reichen-  Michigan. — People     v.     Ryan,      17 

bach  V.  Ruddach,  121  Pa.  St.  18;  Pros-  Mich.  159;  Grondin  v.  Logan,  88  Mich, 

pect  Brewing  Co.'s  Petition,  127  Pa.  247. 

St.  523;  Kell  V.  Rudy,  i  Pa.  Super.  Ct.  Nebraska.  —  State  v.  Jaynes,  19  Neb. 

Rep.   507;    Com.  v,  Chittenden,  2  Pa.  161. 

Dist.  Rep.  804, 13  Pa.  Co.  Ct.  Rep.  362;  New  Jersey.  —  Silverthorne  v.  War- 
Carlisle  School  Dist.  V.  Humrick,  (C.  ren  R.  Co.,  33  N.  J.  L,  372. 
PI.)  18  Pa.  Co.  Ct.  Rep.  322;  Com.  v.  New  York,  —  People  v.  Board  of 
Coxe,  I  Leg.  Chron.  (Pa.)  89;  Com.  v.  Supervisors,  10  Abb.  Pr.  (N.  Y.  Su- 
Hancock,  4  Leg.  Gaz.  (Pa.)  no;  Com.  preme  Ct.)  233;  People  v,  Flagg,  16 
V.  School  Directors,  4  Pa.  Dist.  Rep.  314.  Barb.  (N.  Y.)  503. 

Texas.  —  Cullem  v.  Latimer,  4  Tex.  Pennsylvania.  —  Buffalo,  etc.,  R.  Co. 

329;    Houston  V.  Smith,   12  Tex.  Civ.  v.   Com.,    120  Pa.   St.   537;    Kaine  v. 

App.  120.  Com.,  loi   Pa.  St.  490;  Central  Dist., 

West  Virginia.  —  Fisher  v,  Charles-  etc.,  Tel.  Co.  v.  Com.,  114  Pa.  St.  592; 

ton,  17  W.  Va.  595.  Society  for  Visitation  of  Sick,  v.  Com., 

England.  —  Reg.  v,  Southampton,   i  52  Pa.  St.  125. 

B.  &  S,  5,   101  E.  C.  L.  5;    Manaton's  Virginia.  —  Com.  v.  Justices,  2  Va. 

Case,  T.  Raym.  365;  Rex  v,  Abingdon,  Cas.  9. 

12  Mod.  401,  2  Salk.  431;  Rex  v,  Ches-  Wisconsin,  —  State  v.  Avery,  14  Wis. 

ter,  5  Mod.  10.  122. 

The  Higheit  Oertainty.  —  In  Harwood  TtoliriTig  LMne.  —  In  an  answer,  noth- 

V.  Marshall,   10  Md.  464,  it  was  said:  ing   may  be   properly   pleaded  which 

''  There  is  no   branch   of  the  law  in  does  not  deny  or  put  in  issue  some  or 

which   more  technical    precision    and  all  of  the  facts  stated  by  the  relator, 

nice  discrimination  are  found  than  in  State  v.  Jaynes,  19  Neb.  161. 

the  rules  which  govern  the  construe-  D^mying   Proieoator's  Anthoiity.  —  In 

tion  of  returns  to  writs  of  mandamus  Silverthorne  v.  Warren  R.  Co.,  33  N.  J. 

at  common  law.**     Quoted  \n   Fisher  v,  L.  373,  a  return  alleging  that  "  the  said 

Charleston,  17  W.  Va.  607.  W^  S.  was  not,  on  the  i6th  day  of  Majr, 

Ab  to  Poneeiion  of  Seal.  —  Where  it  1868,  being  the  day  on  which  the  said 

is  shown  that  a  party  had  a  seal  on  the  alternative    writ    of    mandamus    was 

15th  of  June,  a  return  that  he  had  no  tested  and  was  issued,  the  treasurer  of 

control  over  or  possession  of  it  in  July  the  said  town  of  Belvidere,  nor  was  he, 

is   not    sufficient  where    there    is    no  as  such  treasurer,  authorized  by  law  to 

showing  how  he  parted  with  the  con-  receive  the  said  taxes,"  was  held  to  be 

trol.     People  v.  Kilduff,  15  111.  493.  a  sufficient  denial  of  an  allegation  that 

1.  Brosius  v.   Renter,   1   Har.  &  J.  W.  S.  was  treasurer. 

(Md.)  551:  Com.  t/.  Allegheny  County,  Certifioate    of   Election. —  Where    the 

32  Pa.  St.  218;  Com.  V,  Chittenden,  13  relator  sets  forth  facts  tending  to  show 

Pa.  Co.  Ct.  Rep.  362.  that  a  certificate  of  election  is  false,  a 

9.  Alabama.  — Ex  p.  Candee,  48  Ala.  return  setting  up  the  certificate  alone, 

386.  without    denying    the    material    facts 

Connecticut.  —  Woodruff?/.  New  York,  alleged  by  the  relator,  is  bad  on  de- 

<tc.,  R.  Co.,  59  Conn.  63,  murrer.     State  v,  Avery,  14  Wis.  122. 
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more  certain  than  the  writ,*  a  plea  in  bar,*  or  an  answer  in  an 
ordinary  case.* 

At  Commoii  Law  the  highest  possible  degree  of  certainty  was 
required.  This  has  been  described  as  "certainty  to  a  certain 
intent  in  every  particular."  * 

Beoion  of  Boqnireanent.  —  This  certainty  was  originally  required 
because  the  petitioner  could  not  traverse  the  return.* 

Modiflod  Bole.  —  This  extreme  requirement  has  been  somewhat 
relaxed  in  the  later  cases.* 

Toot  of  Certainty.  —  A  return  must  be  so  certain  that  the  court  will 

1.  State  v.  Hawes,  43  Ohio  St.  16.  6.  State  v.   Bloxham,    33    Fla.  482; 

2.  People  r.  Horton,  46  111.  App.  434.  Dement  v.  Rokker,  126  111.  174;  State 
8.  State  V,  Beyers,  41  Mo.  App.  503.  v.  Lusitanian  Portuguese  Soc.,  1$  La. 
flame  as  Petition.  —  "  The  answer  need  Ann.  73;    State  f .  Hawes,  43  Ohio  Sl 

not  be  more  certain  than  the  petition."  16;  Cullem  v.  Latimer,  4  Tex.  329. 

Houston  9.  Smith,  12  Tex.  Civ.  App.  la  Pennsjlvaiiia  certainty  to  a  certain 

120.  intent  in  general  is  sufficient.     Com.  v. 

4.  Prospect  Brewing  Co.'s  Petition,  Allegheny  County,  32  Pa.  St.  224; 
127  Pa.  St.  536.  To  the  same  effect  are  Prospect  Brewing  Co.'s  Petition,  127 
State  V.  Lusitanian  Portuguese  Soc.,  15  Pa.  St.  536;  Com.  v.  School  Directors, 
La.  Ann.  73;  State  v.  Hawes,  43  Ohio  4  Pa.  Disi.  Rep.  3x4;  Kell  v.  Rudy,  i 
St.  16;  Com.  V.  School  Directors,  4  Pa.  Pa.  Super.  Ct.  Rep.  507;  Com.  v.  Han- 
Dist.  Rep.  314.  See  also  Ex  p.  Can-  cock,  4  Leg.  Gaz.  (Pa.)  no;  Com.  v. 
dee,  48  Ala.  414;  Fisher  v,  Charleston,  Coxe,  i  Leg.  Chron.  (Pa.)  89. 

17  W.  Va.  5Q5.  Te  Prodnoe  Iinie.  —  "By  the  an- 
flame  as  £i^etmentt,  Betoma  in  Habeae  cient  common  law  the  greatest  rigor 
Corpna,  etc.  —  In  the  answer  of  the  de-  was  applied  in  construing  returns  to 
fendant  to  the  rule  to  show  cause,  alternative  writs.  The  object  of  the 
according  to  the  strict  rules  of  the  com-  pleadings  was,  as  it  still  is,  to  produce 
mon  law,  the  same  certainty  is  re-  a  definite  issue;  and  while  the  rigor  of 
quired  as  in  indictments,  returns  to  the  ancient  rule  as  to  the  return  is  re- 
writs  of  habeas  corpus,  counts,  replica-  laxed  under  our  code,  the  sufficiency  of 
tions,  etc.  And  under  any  system  the  return  and  the  judgment  that  fol- 
there  should  be  a  reasonable  degree  of  lows  upon  the  issue  found  is  the  same 
certainty;  a  fair  and  legal  reason  now  as  then.'*  State  r.  Hawes,  43 
should  be  disclosed  why  the  alternative  Ohio  St.  16. 

mandamus  should  not  be  obeyed.  €k>nfenion  and  Ayoldanee.  —  In  State 
Cullem  V,  Latimer,  4  Tex.  329.  v.  Bloxham,  33  Fla.  482,  the  court  said: 
The  Utmost  Certainty.  —  '*As,  then,  **  While  the  stringency  of  the  old  rule 
the  case  was  at  common  law  deter-  relating  to  pleadings  in  mandamus 
mined  entirely  upon  the  alternative  proceedings  has  been  considerably  re- 
writ  of  mandamus  and  the  return  laxed,  great  strictness  is  still  required 
thereto,  the  utmost  strictness  was  re-  in  returns  setting  up  matter  in  confes- 
quired  in  these.  It  has  even  been  said  sion  and  avoidance.  The  rule,  as 
that  in  a  return  to  a  mandamus  nm  the  stated  in  a  decision  of  this  court,  is 
same  certainty  was  required  as  in  in-  that  the  return  should  state  the  facts 
dictments  or  returns  to  writs  of  habeas  relied  upon  with  such  precision  and 
corpus;  but  it  is  questionable  whether  certainty  that  the  court  may  be  fully 
this  was  not  carrying  the  rule  too  far  advised  of  all  the  particulars  necessary 
(see  Rex  v,  Lyme  Regis,  i  Doug.  177),  to  enable  it  to  pass  judgment  upon  the 
though  Lord  Chief  Justice  Holt,  in  Rex  sufficiency  of  the  return." 
V.  Abingdon,  12  Mod.  401,  says  that '  a  What  Is  Oertain  Xnteat  In  OmuraL  — 
return  to  a  mandamus  at  common  law  The  certainty  required  in  returns  to 
requires  the  utmost  certainty  the  law  mandamus  is  certainty  to  a  certain  in- 
allows  of/"  Fisher  p.  Charleston,  17  tent  in  general,  which  means  that 
W.  Va.  595.  which  upon  a  fair  and  reasonable  con- 

5.  Ex  p,  Candee,  48  Ala.  414;  State  sideration  may  be  called  certain. 
V,  Lusitanian  Portuguese  Soc.,  15  La.  Com.  v.  School  Directors,  4  Pa.  DisL 
Ann.  73.  Rep.  314. 
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be  advised  as  to  all  the  facts  of  the  case,  and  will  be  able  to  judge 
from  the  return  whether  the  respondent  is  justified  in  refusing  to 
perform.^  Denials  which  are  open  to  a  construction  that  would 
not  show  an  excuse  for  nonperformance  are  insufficient.*  An 
answer  denying  the  allegations  of  the  petition  "in  manner  and 
form  as  alleged''  is  insufficient,*  as  is  one  which  merely  calls  for 
proof.* 

BurpltiiagB.  —  If  the  return  contains  distinct  and  substantial  denials 
of  the  relator's  claim,  it  will  not  be  vitiated  by  unnecessary  aver- 
ments and  irrelevant  matter.* 

Denial  in  Termi  Unneoeiaary.  —  A  return  containing  allegations  in  an 
alternative  form,  and  which  in  effect  denies  all  the  matters  of  sub- 
stance alleged  by  the  relator,  is  sufficient  without  a  direct  denial 
in  terms.* 

1.  Tallapoosa  v.  Tarver,  2i  Ala.  66i;  held  insufficient.     Kaine  v.  Com.,  loi 

Ex  /.  Candee,  48  Ala.  386;   Woodruff  Pa.  St.  490. 

V,  ^few  York,  etc.,  R.  Co.,  59  Conn.  63;  Erection   of  Bridge.  —  In   a  manda- 

Williams  z'.  New  Haven,  68  Conn.  263;  mus   proceeding  to  compel   the  erec- 

Polk  County  v.  Johnson,  21  Fla.  578;  tion  of  bridges,  a  return  alleging  that 

State  V,  Bloxham,  33  Fla.  482;  Cole  v,  the  convenience  of  the  people  does  not 

State,  131  Ind.  591.  authorize  the  heavy  burden  which  will 

Court  Mnet  Be  FnUy  Adyised.  — "  The  be  imposed  is  insufficient,  because  it 

facts  must  be  pleaded  with  such  a  de-  does   not  deny   the   necessity   for  the 

gree  of  certainty  as  to  enable  the  court  bridges.    Com.  v.  Justices,  2  Va.  Cas.  9. 

to  decide  whether   they  are,  in  law,  8.  Performance  of  Contract.  —  In  Peo- 

sufficient  to  justify  the  party  in  failing  pie  v,  Flagg,  16  Barb.  (N.  Y.)  503,  it 

to  do  the  act."     Tallapoosa  v.  Tarver,  was  held  that  the  allegation  by  the  de- 

21  Al&>  661.  fendant  in  general  terms  that  the  con- 

.Legal  Alternative  fior  Obedience.  —  The  tractors  did  not  perform  the  contract  in 

return  must  state  the  facts  which  jus-  manner  and  form  as  alleged  was  not 

tified  the  respondent's  refusal,  clearly,  sufficient.      Though   he    might    have 

specifically,   and   with  such  certainty  availed  himself  of  the  defense  that  the 

that  the  court  can  see  at  once  that  if  parties  did  not  perform  their  contracts, 

admitted  or  established  they  furnish  a  he  did  not  set  it  up  in  a  proper  manner* 

legal  alternative  for  obedience  to  the  4.  OftUing     for     Proof.  —  People     v. 

writ.     Woodruflf  v.  New  York,  etc.,  R.  Crabb,  156  111.  155,  where  Bailey,  J., 

Co.,  59  Conn.  63.  said:    "By  the  answer,  every  mate- 

I«di   of   Time   fbr  Performance.  —  It  rial  allegation  contained  in  the  petition 

was  held  in  Cole  %\  State,  131  Ind.  591,  must,  if  it  be  intended  to  contradict 

that  if  the  respondent's  lack  of  time  to  them,  be  traversed.     *    *    *    The  de* 

perform  the  act  sought  to  be  compelled  fendants    answer    that    they    neither 

could  be  any  defense,  the  mere  general  admit  nor  deny  them,  but  call   upon 

statement  of  such  fact,  without  allega-  the  relator  for  proof.    This  is  a  mode 

tion    showing    the     particular    facts,  of  pleading  unknown  to  the  common 

would  not  be  sufficient.  law,  and  when  called  in  question,  as  it 

8.  State  V,  Rose,  26  Fla.  117;  Kaine  is  here,  by  special  demurrer,  must  be 

V,   Com.,   loi   Pa.   St.  490;    Com.    v.  held  to  be  wholly  defective  and  insuffi- 

Justices,  2  Va.  Cas.  9.  cient." 

Admiuion  to  School.  —  Where  a  re-  ft.  People  &.  Holden,  91  III.  446. 

lator  averred  that  the  respondents  had  Impugning  FaimcM  of  Judge.  —  To  a 

refused  the  admission  of  his  son  to  a  petition  for  mandamus  against  a  judge, 

school  building,  solely  on  account  of  a   return   impugning    his    fairness    is 

his  color,  and  the  respondents  did  not  irrelevant  and  impertinent.     Moon  v. 

specifically  deny  in  alleging  that  he  Wellford,  84  Va.  34. 

had  been  assigned  to  another  building  6.  State  v.  State  Board  of  Health,  10^ 

that  such  assignment  had  been  made  Mo.  22;   Reg.  v,  Kendall,  i  Q.  B.  366, 

on  account  of  color,  the  return   was  41  £.  C.  L.  580. 
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TlaadiBg.  MANDAMUS. 

"KrwAmMm,  —  Allegations  are  not  sufficient  if  they  are  evasive. 
They  must  be  positive.*  If  an  evasive  return  is  filed,  a  peremp- 
tory writ  may  be  issued  at  once,*  or  the  respondent  may  be  fined.* 

Moat  Be  Beipoiiiive.  —  The  return  must  be  responsive  to  the  allega- 
tions of  the  writ.* 

Arinui^e&tativeneit.  —  A  reply  in  mandamus  proceedings  must  not 
be  argumentative.* 

Denying  Eleetion.  —  To  a   writ  sug-  the  (examination    of    its   books  by   a 

gesting  a  due  election  of  the  prosecutor  stockholder  by  denying  that  the  appli- 

by  persons  entitled  to  elect,  a  return  cant  is  a  stockholder,  such  denial  most 

stating     facts    and    documents    from  be  positive  and  not  evasive.     Martin  v. 

which    it  appears   that  there   was   no  W.  J.  Johnston  Co.,  62  Hun  (N.  Y.)  557. 

right  in  the  electors  is  sufficient  with-  What     Allegatioiie     Are     Smaive.— 

out  denying  the  right  in  direct  terms.  Where  a  petition  for  mandamns  alleged 

Reg.  V.  Kendall,  i  Q.  B.  366,  41  £.  C.  that  a  boy  had  been  assigned  to  a  cer- 

L.  580.  tain  school  building  solely  on  account 

Faets  and  BroaehM  Kot  Set  Up.  —  The  of  his  color,  a  return  setting  forth  vaii- 

defendant  is  not  obliged  to  traverse  in  ous  reasons  for  such  assignment,  bat 

the  return  any  fact,  or  to  answer  for  not  specifically  denying   that    it  was 

any   breach   of  duty,   not  set   out  or  solely  on  account  of  his  color,  is  eva- 

assigned  in  the  writ.     Buffalo,  etc.,  R.  sive.     Kaine  v.  Com.,  loi  Pa.  St.  490. 

Co.  V.  Com.,  120  Pa.  St.  537.  Payment    of   Jndgnent.  —  Where   an 

Inferential    Denial.  —  In     People    v.  alternative   writ  alleges  a  request  to 

Police  Board,  46  Hun  (N.   Y.)  296,11  provide  for  the  payment  of  a  judgment 

was  held  that  a  demurrer  to  a  return  and  a  refusal  to  comply  with  such  re- 

for  insufficiency  in  not  directly  denying  quest,  and  the  return  states  that  node- 

a  statement  by  the  relator  was  properly  mand  was  made  to  levy  a  special  tax, 

overruled,  as  the  old   practice   which  the  return  is  evasive  and  insufficient 

did   not   permit  an  inferential   denial  State  v.  Jacksonville.  22  Fla.  21. 

had  been  changed  by  statute.  Ho  Fnnds  "AppHeahle."  —  On  an  ap- 

1.  Florida.  —  State    v,    Jacksonville,  plication  for  a  mandamus  to  compel 

22  Fla.  21;  State  c/.  Rose,  26  Fla.  117.  the  payment  of  warrants,  an  answer  by 

Illinois.  —  People  v.  Ilorton,  46  III.  the   respondent  that  he  has  no  funds 

App.  434;    People  V.  Ohio  Grove  Tp.,  '*  applicable  '*  to  the  payment  of  said 

51  III.  191.  warrants  is  evasive.     Pierce  v.  Bleck* 
Indiana.  —  Patton  v.  State,  117  Ind.  wenn.  62  Hun  (N.  Y.)  265. 

585.  Kot  Ihily  Sleeted  by  the  Oreatert  Vina- 

Michigan.  —  Potter     v.    Homer,     59  her  of  Yoten.  —  To  a  mandamus  requlr- 

Mich.  8.  ing  the  inspectors  of  election  to  return 

Nevada.  —  State    v.    McCullough,   3  whether  the  relators  did  not  receive  the 

Nev.  202.  greatest  number  of  votes,  and  whether 

New  York.  —  People  v.  Police  they  do  not  declare  them  duly  elected. 
Board,  46  Hun  (N.  Y.)  296;  Pierce  v.  a  return  that  they  were  not  duly 
Bleckwenn,  62  Hun  (N.  Y.)265;  Matter  elected  by  the  greatest  number  of 
of  Williamsburgh,  i  Barb.  (N.  Y.)  34;  voters  is  evasive.  People  v.  White,  11 
Martin  v.  W.  J.  Johnston  Co.,  25  Abb.  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  168. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  350,62  2.  Potter  v.  Homer.  59  Mich.  8;  Mat- 
Hun  (N.  Y.)  557;  People  v.  White,  11  ter  of  Williamsburgh.  i  Barb.  (N. 
Abb.    Pr.   (N.   Y.    Supreme    Ct.)   168;  Y.)  34. 

Commercial  Bank  v.  Canal  Com'rs,  10  8.  Com.  v.  Sheehan,  81*  Pa.  St.  132. 

Wend.  (N.  Y.)  26.  4.  Merrill   v.    Gladwin    County,  61 

Pennsylvania. — Com.  t/.  Allegheny,  Mich.  95. 

37  Pa.  St.  277;    Society,  etc.  i'.  Com.,  li,  Alabama. — jSjt/.  Candee,  48  Ala. 

52  Pa.  St.  125;  Kaine  v.  Com.,  loi  Pa.  386. 

St.  490;    Com.  V.  Sheehan,  81*  Pa.  St.  Connecticut.  —  Woodruff      v.      New 

132.  York,  etc.,  R.  Co.,  59  Conn.  63. 

Wisconsin.  —  State  v.  Small,  47  Wis.  Illinois,  —  Stone  v.  Kellogg,  165  III. 

436.  192;  People  V.  Horton,  46  111.  App.  434- 

Examination    of    Corporate    Books.  —  Nevada.  —  State  v.    McCullough.   3 

When  a  corporation  seeks  to  prevent  Nev.  202. 
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Slatdlag.  MANDAMUS.  Betnrn  or  Aniwer. 

What  Btetenunti  Xnit  Be  CtrUin.  —  The  requirement  of  certainty  in 
the  return  to  a  writ  of  mandamus  applies  to  the  pleading  of  those 
facts  which  constitute  the  test  or  condition  of  the  respondent's 
power  and  which  show  that  it  has  been  lawfully  exercised,*  and 
especially  to  matters  set  up  by  way  of  traverse,*  or  confession  and 
avoidance,'  and  to  technical  objections.* 

(3)  Allegation  of  Facts  —  Autti  Kot  Conolniioni.  —  The  return  or 
answer  in  mandamus  proceedings  must  state  facts,  and  not  mere 
conclusions  drawn  from  those  facts.'    Returns  violate  this  familiar 

NtitT  York,  —  People    v.    Highway  did  not  contain  all  the  evidence,  but 

Com'rs,  II   How.  Pr.  (N.  Y.  Supreme  with  reasonable  certainty  the  evidence 

Ct.)  89;    People  V,  New  York  County,  omitted  should  be  pointed  out,  in  order 

18    How.    Pr.   (N.    Y.    Supreme    Ct.)  that  the   court   from   which   the   writ 

152.  issued  may  shape  its  order  to  meet  the 

Pennsylvania,  —  Com.  v,  Allegheny,  case.     People  v,  Horton,  46  111.  App. 

37  Pa.  St.  277,  32  Pa.  St.  218;  Society,  434. 

etc.  V,  Com.,  52  Pa.  St.  125;    Com.  v.  Bill  of  Exceptioni. — A  return  aver- 

Chitienden,  2  Pa.  Dist.  Rep.  804;  Com.  ring  that  the  bill  in  question  "  is  not 

V,   Pennsylvania   R.   Co.,   6  Pa.  Dist.  a  true  bill  of  exceptions,  and  does  not 

Rep.  266.  state   the  exceptions  in   manner    and 

Texas.  —  Houston  v.  Smith,  12  Tex.  form   as  they   were   taken    upon    the 

Civ.  App.  120.  case,"  was  held  bad  for  uncertainty  in 

England.  —  Reg.     v.     Hereford,     6.  not  stating  in  what  respect  the  excep* 

Mod.  309.  tions  were  deficient.     Reichenbach  v, 

DenyiJig  PnrpoM  Only.  —  An  answer  Ruddach,  121  Pa.  St.  18. 

-denying  the  purpose  of  certain  resolu-  Prior   FlDoeedings.  —  The  answer  to 

tions,  and  not  denying  the  existence  of  an     alternative     writ    of    mandamus 

those    resolutions,    is    argumentative  should  not  be  ambiguous;  and  when 

and  therefore  insufficient.    Woodruff  v.  it  sets  up  any  justification  of  the  de- 

New  York,  etc.,  R.  Co.,  59  Conn.  63.  fendant's  action,  prior  proceedings  re- 

G«neirel  Conoliiidoni  Ad vuMed  ArgimiAii-  lating  to  the  same  subject-matter  of 
tatively  in  the  form  of  denials  are  in-  such  proceedings  should  be  fully 
sufficient.  Com.  v.  Chittenden,  2  Pa.  stated,  so  that  the  plaintiff  may  reply 
Dist.  Rep.  804.  thereto,  and  the  court  be  enabled  to  de- 
Bight  to  Sxamine  Corporate  Books. —  In  lermine  whether  they  were  legal  and 
an  answer  to  a  stockholder's  petition  constitute  a  legal  defense.  State  v, 
for  mandamus  to  compel  the  officers  of  Jones,  10  Iowa  65. 
a  corporation  to  permit  him  to  examine  2.  State  v.  Williams,  96  Mo.  18; 
its  books  and  papers,  an  allegation  Com.  v,  Allegheny,  37  Pa.  St.  277; 
that  the  stockholder  has  not  been  Hardy  v.  Purington,  6  S.  Dak.  382. 
-denied  the  right  to  examine  any  record  What  Denied  and  What  Admitted.  —  If 
or  book  to  which  he  was  lawfully  en-  an  answer  leaves  the  plaintiff  in  doubt 
titled  is  argumentative.  Stone  v.  Kel-  as  to  what  allegations  of  his  complaint 
logg,  165  111.  192.  are  intended   to  be  denied  and  what 

1.  U.  S.  V.  Douglass,  19  D.  C.  99.  admitted,  it  is  not  sufficiently  certain. 

Ezpnlsion   firom    Office.  —  In  a    man-  Hardy  v.  Purington,  6  S.  Dak.  382. 

damns  proceeding  to  compel  the  resto-  8.  State  v.  Jacksonville,  22  Fla.  21. 

ration  of  the  relator  to  an  office  from  4.  People  v.    Board  of  Supervisors, 

which  he  has  been  expelled,  a  return  10  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  233. 

stating  in  general  terms  that  the  relator  5.  California.  —  People  v.  San  Fran, 

was  expelled  for  a  violation  of  duty,  cisco,  27  Cal.  655. 

without    specifying    the    charges    on  Connecticut. — Woodruff       v.       New 

which  he  was  convicted,  is  bad.     Com.  York,  etc.,  R.  Co.,  59  Conn.  63. 

V.  Guardians  of  Poor,  6  S.  &  R.  (Pa.)  Florida.  —  Ray   v.   Wilson,   29    Fla, 

469.  342. 

Gertifioato  of  EYidenoe.  —  To  a  man-        Illinois.  —  People  v.  Ohio  Grove  Tp., 

damus  to  compel  the  signing  of  a  cer-    51  111.  191. 

tificate  of  evidence,  it  is  not  sufficient        Maryland.  —  Harwood   v,  Marshall 

to  answer  that  the  certificate  presented    10  Md.  451. 
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VlMdiag.                                MANDAMUS.  Setm  or 

rule  of  pleading  when  they  merely  allege  unconstitutionality,*  that 
certain  action  was  illegal,  without  showing  why  it  was  illegal,*  or 
that  certain  conduct  was  not  in  accordance  with   law,   without 

pointing  out  specifically  wherein  it  was  irregular.* 

New  Jersey,  —  State  v.  Goll,  32  N.  J.  2.  People  v,  San  Francisco,  27  Cal. 

L.  291.  655;  Ray  v,  Wilson,  29  Fla.  342;  Stoic 

New     York.  —  People    v.    Highway  v,  McCullough,    3  Nev.  202;  Prospect 

Com'rs,  II   How.   Pr.  (N.  Y.  Supreme  Brewing  Go's  Petition,  127  Pa.  St.  523. 

Ct.)  89;   People  V.  White,  11  Abb.  Pr.  Oidinanoe  Illflgal  and  Void.  —  H  a  com- 

(N.  Y.  Supreme  Ct.)  168;    In  re  Freel,  plaint  avers  the  passage  of  an  ordinance 

(Supreme  Ct.)  38  N.  Y.  Supp.  14'%.  by  a  municipal    corporation,   and  the 

Ohio.  —  State  f.  Hawes,430hioSt.  16.  answer  states  in  general  terms  that  the 

Pennsylvania.  —  Com.  v.  Pittsburgh,  ordinance  is  illegal  and  void,  no  issae 

34  Pa.  St.  496;    Reichenbach  v.  Rud-  of  fact  is  raised,  and  the  answer  is  in- 

dach,  121   Pa.  St.  18;  .Prospect  Brew-  sufficient.     People  t^.  San  Francisco,  27 

ing  Co.'s   Petition,    127   Pa.    St.    523;  Cal.  655. 

Com.  V.  Chittenden,  2  Pa.   Dist.  Rep.  i|mrioiu,  Illegal,  and  Void.  —  A  return 

804;  Com.  V.  Philadelphia,  176  Pa.  St.  that   the  warrants  whose  payment  is 

588;    Com.  V.  Pennsylvania  R.  Co.,  6  sought  by  a  mandamus  are  spurious. 

Pa.  Dist.  Rep.  266.  illegal,  and  void  is  insufficient,  being 

Utah.  —  Lyman   v.   Martin,  2   Utah  a  mere    conclusion  of    law.     Ray   r. 

136.  Wilson,  29  Fla.  342. 

Ke  Yalvablft    Coniidentioii.  —  A    re-  Violation  of  Law  —  Ko  Law  ^eeifled.  — 

turn  that  warrants  whose  payment  is  A  return  setting  forth  that  an  averment 

sought  to  be  enforced  by  mandamus  of    the  relator's    petition  was    incom- 

were     issued    and    are    held    without  plete,  inaccurate,  and  misleading,  bot 

valuable  consideration  is  insufficient,  not  showing  in  what  respect;  tlmt  the 

as  such    statement   is   not  a   positive  company  had  conducted  its  business  in 

averment  of  fact,  but  an  inference  or  violation  of  law,  but  not  showing  what 

argument  based  upon  allegations  which  law;    that  the  company  was  not  a  fit 

do  not  support  it.     Ray  v.  Wilson,  29  person   to  receive  the  license  applied 

Fla.  342.  for,  but  not  showing  a  cause  of  disquali- 

CaiiTaM  of  Xlootion  Setnmi.  —  In    a  fication;  that  the  company  did  not  pos- 

mandamus  proceeding  to  compel  the  sess  a  good  moral  character,  but  not 

canvass  of  election  returns,  an  answer  averring  that  the  officers  and  directors 

alleging  that  the  defendants  had  *' fully  thereof  were  respectively  men  of  bad 

passed  upon  the  said  return  and  can-  character,    is    insufficient.       Prospect 

vassed  the  force,  effect,  and  legality  of  Brewing  Co.'s  Petition,  127  Pa.  St.  523. 

said  returns,  [and|  rejected  the  same  8.  Woodruff    v.  New  York,  etc.,  R. 

as  illegal  and  void,  and  adjourned,"  is  Co.,  59  Conn.  63:  Com.  v.  Pittsburgh, 

simply  a  statement  of  a  legal  conclu*  34  Pa.  St.  496;  Com.  v.  Philadelphia, 

sion,   and   tenders  no   material    issue  176  Pa.  St.  588:  Reg.  v.  St.  Andrew,  10 

where   the   respondents   possessed   no  Ad.  &  El.  736,  37  E.  C.  L.  217. 

such  judicial    functions.      Lyman    v.  Tranifer  of  Bondi.  —  It  is  not  sufficient 

Martin,  2  Utah  136.  in  a  return  to  aver  that  bonds  were  not 

Good  Setam  Made  Inmd&eieiit. —  In  transferred  in  accordance  with  the  stot- 
State  V.  Goll,  32  N.  J.  L.  291,  the  court  ute,  but  it  must  be  shown  in  what  the 
said:  "In  the  return  the  defendant  supposed  illegality  of  the  transfer  con- 
denies  that  he  hath,  or  ever  held,  any  sists.  Com.  v.  Pittsburgh,  34  Pa.  St. 
books,  records,  or  papers  belonging  to  496. 

the  relators;  and  if  he  had  stopped  Making  of  Contraet. — A  return  aver- 
there  it  would  have  been  sufficient,  ring  that  a  contract  was  not  entered  into 
But  he  goes  on  and  qualifies  this  gen-  in  accordance  with  the  requirements  of 
eral  denial,  showing  that  by  his  gen-  the  statute  is  insufficient  unless  it  stotes 
eral  denial  he  only  intends  to  aver  his  specifically  the  defects  relied  upon, 
conclusion  of  law  from  other  facts  that  Com.  v,  Philadelphia,  176  Pa.  St  $88. 
he  admits."  The  return  was,  there-  Board  Kot  Properly  Ckinstitiited.  —  An 
fore,  held  insufficient.  answer  is  insufficient  where  it  merely 

1.  People    V.   Highway   Com'rs,    11  denies  a  legal  conclusion,  as  where  the 

How.  Pr.  (N.  Y.  Supreme  Ct.)  89.  respondent    alleges    that   the   relators 
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Pleading.                                   MANDAMUS.  Bfetnrn  or  Answir. 

Evidenoe  Kot  to  Bo  Pleaded.  —  In  the  return  to  a  mandamus  facts  are 
to  be  stated,  and  not  evidence.* 

(4)  Information  and  Belief —  Denlali  Mnit  Be  Poeitiye.  —  According 
to  the  weight  of  authority  denials  in  the  return  or  answer  must  be 

positive  and  not  on  information  and  belief.* 

Avermeiit  of  Want  of  Knowledge.  —  A  respondent  is  not  obliged  to  deny 
statements  in  the  relator's  pleadings  as  to  which  he  has  no  knowl- 
edge, and  an  allegation  in  the  return  of  such  want  of  knowledge 
is  sufficient  to  raise  an  issue.* 

werenot  properly  constituted  as  a  board  Fulton  County,   53  Hun  (N.   Y.)  254; 

of  commissioners.      Woodruff  v.    New  People  v,  Norton,  12  Abb.  Pr.  N.  S.  (N. 

York,  etc.,  R.  Co.,  59  Conn.  63.  Y.  Supreme Cl.) 47;  Peoples.  Brooklyn 

Ho  Appointment.  —  In  a  mandamus  to  77  N.  Y.  503;  People  v.  Paton,  20  Abb. 

compel  the  payment  by  the  respondents  N.  Cas.  (N.  Y.  Supreme  Ct.)  195. 

as  guardians  of  the  poor,  of  a  certain  Contra,  —  People  v.  Alameda  County, 

sum  of  money  to  the  relators,  a  return  45  Cal.  395;  State  v.  Cooley,  58  Minn, 

that  the  respondents  were  not  appointed  514. 

such  officers,  but  not  distinctly  stating  Booidont  Elootor.  —  An  allegation  in 

any  defect  in  the  appointment,  is  in-  the  affidavit  of  the  relator  that  he  is  a 

sufficient  and  will  be  quashed  on  mo-  resident  elector  is  not  put  in  issue  by 

tion.     Reg.  v.  St.  Andrew,  10  Ad.  &  £1.  a   denial  on    information    and    belief. 

736,  37  E.  C.  L.  217.  People  v,  Brooklyn,  77  N.  Y.  503. 

Kot  Bnly  Elootod.  —  When  the  petition  Correotnaos  of  Claim.  —  On  an  appli- 
alleges  that  an  officer  was  "  duly  cation  for  a  mandamus  against  a 
elected,"  an  answer  denying  that  he  municipal  corporation  to  compel  pay- 
was  *'  duly  elected  "  is  good.  Rex  v.  ment  of  a  claim  which  has  been  duly 
Williams,  8  B.  &  C.  681, 15  E.  C.  L.  327.  certified,  verified,  audited,  and  allowed, 
See  also  Reg.  v.  Twitty,  2  Salk.  433.  and  the  correctness  and  justness  of  the 
Contra^  Reg.  v.  Guise,  3  Salk.  88.  And  items  of  which  are  positively  sworn  to 
see  Rex  v,  Lyme  Regis,  i  Doug.  79,  in  by  the  relator,  general  allegations  in 
which  case  it  was  held  that  a  return  to  the  answer  on  information  and  belief 
a  mandamus  to  restore  the  relator,  stat-  that  the  bill  is  grossly  extravagant  are 
ing  that  the  prosecutor  '*  was  not  duly  not  sufficient.  People  v.  Norton,  12 
elected,  admitted,  and  sworn,*'  is  bad.  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)47. 

1.  Cook  V.   Tannar,   40  Conn.   378;  8.  People    v.   Ryan,    17    Mich.    159; 

Woodruff  r.  New  York,  etc.,  R.  Co.,  59  People   v.    Bricklayers'    Benev.,    etc., 

Conn.  63;    People  r.   Police   Board,  9  Union,  20  N.  Y.  App.  Div.  8;  Buffalo, 

Abb.  Pr.(N.  Y.  Supreme  Ct.) 257;  Com-  etc.,  R.  Co.  v.  Com.,  120  Pa.  St.  537. 

mercial    Bank     v.   Canal    Com'rs,    10  But  see  People  %».  Fulton  County,  53 

Wend.  (N.  Y.)  26.     But  see  People  v.  Hun  (N.  Y.)  254. 

Holden,  91  111.  446;  Territory  v.  Ber-  Allogationt  of  Ignonmoe  Held  Insnffi- 

nalillo  County,  4  N.  Mex.  204;  People  oient.  —  In  People  v.  Fulton  County,  53 

V.  Woodman,  15  Daly  (N.  Y.)  20.  Hun  (N.  Y.)  254,  on  a  proceeding  by 

Incidental  Matter  —  When  Proper. —  mandamus  to  enforce  a  contract  for 
Where  a  legal  right  to  refuse  obedience  illegal  service,  the  defendant's  answer- 
to  an  alternative  writ  can  be  shown  in  ing  affidavits  contained  no  denial  of 
any  other  way  than  by  setting  forth  the  facts  stated  in  the  petition,  but  only 
incidental  matter,  a  return  that  omits  stated  the  affiant's  ignorance  of  the 
to  do  so  is  bad.  Woodruff  z^.  New  York,  contract  as  alleged.  It  was  held  that 
etc.,  R.  Co.,  59  Conn.  63.  the  allegations  of  the  petition  were  not 

S.  Florida.  —  State  z^.  Sumter  County,  put  in  issue. 

22  Fla.  I.  Offieer  Preenmed  to  Have  Knowledge.  — 

Missouri.  —  State  v,  Williams,  96  Mo.  While  in  a  proceeding  by  way  of  man- 

13;  State  t/.  Trammel,  106  Mo.  510.  ^  damus  against  an  individual  he  may 

yfw    York,  —  People    v.     McGuire,  aver  that  he  has  no  personal  knowledge 

(Brooklyn  City  Ct.)  8  N.  Y.  Supp.  852;  of  the  facts  alleged,  and  can  therefore 

Matter  of  Guess,  16  Misc.  Rep.  (N.  Y.  neither  admit  nor  deny,  as  in  the  case 

Supreme  Ct.)  306; /»  r^Freel,  (Supreme  of  People  v,  Ryan,  17  Mich.  159,   yet 

Ct.)  38  N.   Y.   Supp.    143:   People  v.  in  the  case  of  a  public  officer,  and  that 
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(5)  The  Requisite  Particulars —  Moft  Dtay  All  AllogatioBf.  —  Where 
the  defendant  seeks  to  avoid  performance  by  denying  the  relator's 
right,  he  must  deny  all  the  facts  necessary  to  show  that  the  relator 
has  such  right.  * 

Exoeptieni  Mnst  Be  Kogatived.  —  Where  the  statute,  by-law,  etc., 
under  which  the  respondent  seeks  to  excuse  performance  is  sub- 
ject to  exceptions,  these  exceptions  must  be  negatived  by  the 
return.* 

Excuse  for  DUobodlenee.  —  The  respondent's  return  or  answer  must 
set  up  facts  sufficient  to  show  a  complete  excuse  for  his  disobedi- 
ence of  the  alternative  writ  and  for  his  failure  to  perform  the  act 
sought  to  be  compelled.*     The  respondent  must  show  either  that 

officer  the  chief  executive  of  the  state  or  the  rules  of  a  society  forbade  members 

municipality,   he   is  and  ought  to  be  commencing  suits  at  law  "  except  the 

officially  charged  with  knowledge  of  the  case  be  of  such  a  nature  as  to  require 

facts  of  the  legislative  branch  of  the  and  justify  a  process  at  law,"  it  was 

government.     Creager  v.   Hooper,   83  held   not  sufficient  in  the  return  to  a 

Md.  502.  mandamus  to  state  the  rule  and  aver 

1.  People  V.  Illinois  Cent.  R.  Co.,  6a  that  the  expelled  member  had  corn- 
Ill.  510;  State  V.  Cole,  25  Neb.  342;  menced  asuitatlaw;  the  return  should 
Gorgas  v.  Blackburn,  14  Ohio  252;  also  have  averred  that  the  case  was  not 
State  V.  C rites,  48  Ohio  St.  176;  Com.  of  such  a  nature,  etc.  Green  «r.  African 
If.  German  Soc.,  15  Pa.  St.  251;  Com.  M.  E.  Soc.,  i  S.  &  R.  (Pa.)  254. 

9.     Allegheny    County,    37    Pa.    St.  Imu  of  Ckranty  Wamats  —  (hte.— 

239.  Assuming  that  an  order  by  a  board  of 

To  Bflftore   Ck>rporator.  —  The  return  county    commissioners,    duly  entered 

to  a  mandamus  to  restore  a  corporator  upon  its  record,  authorizing  the  issue  of 

must  distinctly  set  forth  all  the  facts  of  county  warrants,  is  necessary  to  the 

a  motion,  that  the  court  may  judge  of  validity  of  warrants  of  which  payment 

its  sufficiency,  both  as  to  the  cause  and  is  sought  by  mandamus,  a  return  stat- 

form  of  proceedings.     Com.  t'.  German  ing  that  no  such  order  appears  upon 

Soc,  15  Pa.  St.  251.  the  records  of  the  board  is  insufficient. 

To  Certiiy  mad  Boport  Foes.  —  In  State  It  is  not  incompatible  with  the  fact  that 

V.  Cole,  25  Neb.  342,  an  answer  con-  such  an  order  was  duly  made  and  en- 

troverting  the  principal  allegations  of  tered  upon  the  records,  nor  tantamount 

the  writ  in  an  application  to  compel  the  to  an  allegation  that  no  such  order  was 

respondent,  a  county  clerk,  to  certify  ever  passed  or  entered.     Ray  v.  Wil- 

and  report  the  collection  of  certain  fees,  son,  29  Fla.  342. 

and    a  supplemental  answer  alleging  8.  Connecticut,  —  Williams    v.    New 

that  since  the  filing  of  his  original  an-  Haven,  68  Conn.  263. 

swer  his    term  of  office  had  expired,  Indiana,  —  State  v.  Porter,  134  Ind. 

were  held  not  to  constitute  a  defense.  63. 

Facts  Matoally  Dependent.  —  In  State  Kcuisas,  —  Evans  v.  Thomas,  32  Kan. 

V.  Crites,  48  Ohio  St.   175,  Bradbury,  469. 

J.,  said:    "The  alternative  writ,  it  is  Kenttuky, — Anderson  County  Cl  9. 

true,  has  commanded  him  to  do  all  the  Stone,  18  B.  Mon.  (Ky.)  848. 

acts  enumerated  in  it  or  show  cause  for  Louisiana,  —  Shaw  v,  Howell,  18  La. 

his  refusal;  but  if  he  has  only  shown  a  Ann.  195. 

legal  excuse  for  not  doing  one  of  them,  Massachusetts, — Springfield  v.  Hamp- 

!t  would  seem,  in  the  nature  of  things,  den  County,  10  Pick.  (Mass.)  59. 

to  be  no  defense  for  omitting  to  do  the  Missouri.  —  State  v.  Beyers,  41  Mo. 

others,  unless  there  is  such  dependence  App.  503. 

between  them  that  all  should  stand  or  Nevada.  —  State    v,    McCuUough,  3 

fall  together.**  Nev.  202. 

2.  Ray  f.  Wilson,  29  Fla.  342;  Green  New  Jersey,  —  Gallagher  v.  Board  of 
V,  African  M.  E.  Soc,  i  S.  &  R.  (Pa.)  Public  Works,  45  N.  J.  L.  465. 

354.  New  York, — Peoples.  Ulster  County, 

Oomiiiencing    Salts   at  Law.  —  Where    32  Barb.  (N.  Y.)  473. 
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the  relator's  right  is  imperfect  *  or  that  he  has  some  right  to  refuse 
performance.*  A  prima  facie  showing  is  not  sufficient.  A  right 
to  refuse  notwithstanding  the  allegations  of  the  writ,  must  be 
shown.' 

Defeet  of  Pirttet.  —  When  the  respondent  claims  that  there  is  £1 
defect  of  parties,  he  must  show  the  facts  in  his  return.* 

(6)  Traverse  or  Confession  and  Avoidance  —  Trayerse.  —  The 
defendant  may  traverse  the  relator's  pleading,  and  according  to 
some  cases  it  would  seem  that  a  general  denial  is  sufficient.* 

Denial  or  Confenion  and  Avoidanoe.  —  The  respondent  in  mandamus 
may  either  deny  or  confess  and  avoid ;  •  that  is,  he  may  either 

Oklahoma,  —  Bailey    v,    Behrant,    3  5.  Boone   County   v.   State,  61   Ind. 

Okla.  219.  379;    Chance  v.  Temple,  i  Iowa  179; 

Pennsylvania,  —  Com.  v,  Pittsburgh,  Grondin  v.  Logan,  88  Mich.  247;  Brown 
34  Pa.  St.  496;  Kell  v,  Rudy,  i  Pa.  v.  Ruse,  69  Tex.  592.  But  see  In- 
Super.  Ct.  Rep.  507.  dianapolis,  etc.,  R.  Co.  v.  State,  37  Ind. 

Wisconsin,  —  State  v.  Lean,   9   Wis.  489;  Sansom  ».  Mercer,  68  Tex.  494. 

379.  "  At  Common  Law  the  respondent  could 

Under       GonstitatioBal      Proviiion. —  not  plead  a  general  denial.     He  was 

Where  the  respondent  seeks  to  avoid  required  to  plead  specially  by  distinct 

performance  of  the  commands  of  the  traverse  of  the  allegations  of  the  writ, 

writ  under  a  constitutional  provision,  or  by  way  of    confession  and  avoid- 

his  return  must  set  out  all  the   facts  ance."    This  practice  was  approved  in 

necessary  to  bring  bis  defense  within  Sansom  v,  Mercer,  68  Tex.  494. 

such   provision.    State  v,   Beyers,  41  Withdrawing    General  Dexdal.  —  If  a 

Mo.  App.  503.  paragraph   of  an   answer  is  properly 

Adopting  iQlegations  of  Writ.  —  The  struck  out  on  motion,  as  amounting  to 

return  should  state  all    the   material  the  general  denial  which  has  been  filed, 

steps  taken  by  the  defendant  just  as  this  ruling  cannot  be  made  erroneous 

they  occurred,  and  should  in  itself,  or  by  subsequent  withdrawal  of  the  gen- 

by  express  adoption  of  the  allegations  eral  denial.     Indianapolis,  etc.,  R.  Co. 

in  the  writ,  either  in  whole  or  in  part,  v.  State,  37  Ind.  489. 

state   the   case   which   makes  out  the  Kinonri  Fraotioe  Act.  —  "We   think 

defendant's    justification.      People    v.  the  provisions  of  the  Practice  Act  are 

Ulster  County,  32  Barb.  (N.  Y.)  473.  applicable  to  pleadings  and  proceedings 

1.  State  V,  Porter,  134  Ind.  63.  in  mandamus  like  to  other  civil  actions 

S.  Anderson  County  Ct.  v.  Stone,  18  not  excepted  out  of  its  provisions,  and 

B.  Mon.  (Ky.)  848;  Sute  v,  Beyers,  41  that  it  is  competent,  in  the  return  to 

Mo.  App.  503;  People  t'.  Ulster  County,  the  alternative  writ,  to  tender  the  gen- 

32  Barb.  (N.  Y.)  473.  eral  issue  and  matters  of  special  de- 

8.  Williams  v.  New  Haven,  68  Conn,  fense,   provided   they  be  consistent." 

263;  State  V,  Beyers,  41  Mo.  App.  503;  State  z/.  Moss,  35  Mo.  App.  441.     See 

State  V.  Lean,  9  Wis.  279.  also  Dement  v,  Rokker,  126  III.  174. 

Under   Allegations    of  Writ.  — "The  6.  i4/a^ama.  —  ^jr/.  Candee,  48  Ala. 

function  of  the  return  is  not  simply  to  386. 

show  what  would  amount  to  9^ prima  Arkansas,  —  Levy   t^.  Inglish,  4  Ark. 

facie  right  in  the  respondent  in  the  ab-  65. 

sence  of  any  allegation  to  the  contrary,  Colorcuij,  —  People  v.  Grand  County, 

but  to  show  a   right  to  refuse  obedi-  6  Colo.  203.                                       ' 

cncc  to  the  writ  in  view  of  the  allega-  Connecticut,  —  Williams       v.       New 

tions  the  writ  contains.'*     Williams  v.  Haven,  68  Conn.  263. 

New  Haven,  68  Conn.  263.  Illinois. — Highway  Com' rs  v.  People, 

The  respondent  by  his  return  must  19  111.  App.  253;    Board  of  Trade  v, 

negative  the  allegations  of  the  petition.  Nelson,  62  III.  App.  541;  Illinois,  etc., 

and  show  a  right  to  refuse  obedience  to  Canal  v.  People,  12  111.  248;  People  v, 

the  writ  in  view  of  those  allegations.  Salomon,  46  III.  333:  Chicago,  etc.,  R. 

State  V.  Lean,  9  Wis.  279.  Co.  v.  Suffern,  129  III.  275. 

4.  Sute  V,  Bergenthal,  72  Wis.  314.  Indiana,  —  Clarke  County  v,  Sutc^ 
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deny  the  facts  /upon  which  the  relator  bases  his  claim  to  relief,  or, 
admitting  those  facts  to  be  true,  may  set  up  other  facts  which 
show  that  the  defendant  is  under  no  obligation  to  perform  the 
commands  of  the  writ.  Every  answer  must  do  one  or  the  other 
of  these  things.* 

Denial  and  Ck>nlBnion  and  Avoidanoe.  —  The  defendant,  in  jurisdictions 
where  inconsistent  defenses  are  allowed,  may  set  up  in  the  same 
answer  both  a  denial  of  the  relator's  claim  and  matter  confessing 
and  avoiding  that  claim.* 

Pleading  Matten  in  Ayoidanoe.  —  When  the  respondent  sets  up  facts 
in  confession  and  avoidance,  those  facts  must  be  stated  with  pre- 
cision and  certainty,  according  to  the  rules  of  pleading  required  in 
the  answer.* 

(7)  Several  and  Inconsistent  Defenses  —  Sereral  Defenses.  —  A 
respondent  in  mandamus  proceedings  may  set  up  in  his  answer 
several  defenses  to  the  application,  any  one  of  which  would  be 
sufficient  to  excuse  d  compliance  by  him.* 

61  Ind.  75;  Boone  County  v.  State,  61  People  v.  Dutchess  County,  3  How.  Pr, 

Ind.  379.  (N.  Y.  Supreme  Ct.)  379;  Ex  p.  New- 

Mississippi,  —  Swan     v.     Gray,     44  man,  14  Wall.  (U.  S.)  152. 
Miss.  393;    Beard  v.   Lee  County,  51  At  the  Common  Law  the  distinct  de- 
Miss.  542.  fenses  must  not  have  been  inconsistent. 

Missouri,  —  State    v.    Williams,    96  State  v.  Moss,  35  Mo.  App.  441. 

Mo.   13;    State  v.  Moss,  35  Mo.  App.  8.  Ex p,  Candee,  48  Ala.  386;  Wood- 

441;  State  V.  Beyers,  41  Mo.  App.  503.  ruflf  v.    New    York,   etc.,   R.  Co.,  59 

New    York.  —  People     v.    Dutchess  Conn.   63;    Chicago,   etc.,    R.  Co.  v. 

County,  3  How.   Pr.  (N.  Y.  Supreme  Suffern,  129  111.  274;   Board  of  Trade 

Ct.)  379;  People  V.   Highway  Com'rs,  v.  Nelson,  62   111.  App.  541;  Com.  f. 

II  How.  Pr.  (N.  Y.  Supreme  Ct.)  89;  Allegheny  County.  37  Pa.  St.  237. 

Commercial  Bank  v.  Canal  Com'rs,  10  4.  Alabama,  —  Tallapoosa  v.  Tarver, 

Wend.  (N.  Y.)  26;  People  v.  Baker,  14  21  Ala.  661;  Ex  /,  Selma,  etc.,  R.  Co., 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  19.  46  Ala.  230:    Ex  p,  Candee,  48  Ala. 

North    Carolina,  —  Tucker    v.    Jus-  386. 

tices,  I  Jones  L.  (N.  Car.)  451.  Indiana,  ^Clarke  County  v.  State, 

Pennsylvania,  —  Com.    v.  Allegheny  61  Ind.  75. 

County,    37    Pa.    St.   237;     Keasy    v,  Kansas,  —  Evans    v,     Thomas,    3a 

Bricker,  60  Pa.  St.  9;  Phoenix  Iron  Co.  Kan.  469. 

V,  Com.,  113  Pa.  St.  563.  Missouri,  — State  v.  Moss,  35  Mo. 

Tennessee,  —  Harris     v.     State,     96  App.  441 ;  State  v.  Smith,  (Mo.  1891)  15 

Tenn.  496.  S.  W.  Rep.  614. 

West  Virginia,  —  Fisher  v,  Charles-  Montana,  —  State  v.  Board  of  Can- 
ton, 17  W.  Va.  595.  vassers,  13  Mont.  23. 

Wisconsin, — State    v,      Eaton,      1 1  New  Jersey,  —  Gallagher  ».  Board  of 

Wis.  29.  Public  Works,  45  N.  J.  L.  465. 

United  States,  —  Ex  p,  Newman,  14  New  York.  —  People  v.  Police  Boatd, 

Wall.  (U.  S.)  152.  9  Abb.   Pr.  (N.  Y.  Supreme  Ct.)  257; 

1.  Williams     v.     New     Haven,     68  People  v.  Ulster  County,  32  Barb.  (N. 

Conn.  263;  State  v,  Eaton,  11  Wis.  29.  Y.)  473;    People  v,  Dutchess  County, 

One  Method  or  the  Other  Keoeieary.  —  3  How.  Pr.  (N.  Y.  Supreme  Ct.)  379; 

A  plea  or  answer  in  an  action  of  man-  People  v.  Order  of  American  Star,  53 

damns  which  does  not  traverse  or  deny,  N.  Y.  Super.  Ct.  66. 

or  confess  and  avoid,  the  material  facts  United  States,  —  Ex  p.  Newman,  14 

stated  in  the  answer  is  bad.     Sute  v.  Wall.  (U.  S.)  152. 

Eaton,  II  Wis.  29.  England, -- Rex     v,     Taunton    St. 

S.  Boone  County  v.   State,  61  Ind.  James,   i   Cowp.    413;    Rex   v.  Cam- 

379;  Sute  V,  Moss,  35  Mo.  App.  441 ;  bridge,  2  T.  R.  456. 
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niuBtrationi  of  Ooniiitent  DefeniM.  —  Matters  in  abatement  and  in  bar 
may  be  pleaded  in  the  same  answer,^  as  may  matters  in  avoidance 
and  allegations  of  performance.* 

Inooniisteiit  Defonsof.  —  It  is  not  permissible  to  set  up  inconsistent 
or  repugnant  defenses.' 

(8)  Particular  Defenses  —  (a)  Equitable  Defonsei.  —  Equitable  as 
well  as  legal  defenses  may  be  pleaded  by  the  defendant  in 
mandamus.^ 

(b)  FaoU  Ocoorring  Sinoe  Writ  Inned.  —  The  defendant,  in  his  return, 
may  rely  upon  facts  which  have  occurred  since  the  writ  was  issued.* 

Under  Alabama  Statute. —  In  Talla-  also  People  v.  Police  Board,  9  Abb.  Pr. 
poosa  V.  Tarver,  21  Ala.  661,  it  was  (N.  Y.  Supreme  Ct.)  267. 
held  that  a  statute  allowing  the  de-  That  the  relator  was  not  a  burgess, 
fendant  to  plead  as  many  matters  as«  that  he  was  not  eligible  to  the  office, 
he  thinks  necessary  to  his  defense  ap-  and  that  he  was  not  elected,  are  not  in- 
plied  to  proceedings  by  mandamus  as  consistent  returns.  Rex  v.  Cambridge, 
well  as  to  other  causes  at  law.  2  T.  R.  456. 

A  County  Ganvassiiig  Board,  in  its  an-  In  Colorado  it  has  been  held  that  in- 

swer  to  an  alternative  writ  of  mandate  consistent  defenses  may  be  interposed 

to  compel  a  canvass  of  election  returns,  under  the  statute  in  that  state.     People 

is  not  confined  to  the  reasons  stated  in  v.  Lothrop,  3  Colo.  428. 

the  official  record  of  its  proceedings,  Inoonsistent    Defentee  Permitted.  —  It 

but  may  set  up  other  defenses.     State  may  be  possible    that  the  same  con- 

V,  Board  of  Canvassers,  13  Mont.  23.  struction    ^uld   be  given   under  the 

Separately    Stated   and    Knmbered.  —  codes  in  other  states,  providing  that  in- 

"  Each  complete    statement    of    facts  consistent  defenses  may  be  set  up  in  an 

assigning  a  cause  why  the  command  answer.     See  article  Answers  in  Code 

of  the  writ  ought  not  be  obeyed  is  re-  Pleading,  vol.  i,  p.  855. 

garded  as  a  separate  defense,  and  must  4.  People  r.  Jeroloman,  139  N.  Y.  14; 

be  separately  stated  and  numbered."  Devereaux    v,    Brownsville,    29    Fed. 

People  V,  Order  of  American  Star,  53  Rep.  742. 

N.  Y.  Super.  Ct.  66.  Improper  Condnct  of  Selator.  —  Where 

1.  State  V.  Smith,  (Mo.   1891)  15  S.  it  appears  that  the  conduct  of  a  party 

W.  Rep.  614.  applying  for  a  mandamus  in  reference 

S.  Evans  v,  Thomas,  32  Kan.  469.  to  the  question  at  issue  has  been  such 

8.  Ex  p,  Candee,  48  Ala.  386;  State  as  td  render  it  inequitable  to  grant  him 

V,  Moss,  35  Mo.  App.  441 ;  Gallagher  v,  the  relief  sought,  the  court  may,  in  the 

Board  of  Public  Works,   45   N.  J.  L.  exercise   of  its  discretion,   refuse  the 

465;  People   V.  Police  Board,  9  Abb.  writ.  People  v,  Jeroloman,   139  N.  Y. 

Pr.  (N.  Y.  Supreme  Ct.)  257;    Rex  v.  14. 

Cambridge,  2  T.  R.  456;  Reg.  v.  Pom-  5.  State  t^.  Weeks,  93  Mo.  499;  People 

fret,  10  Mod.  108;  Rex  v.  York.  5  T.  R.  v.   Highway  Com'rs,   i  Thomp.  &  C. 

66;  Reg.  v,  Norwich,  2  Salk.  436.  (N.    Y.)   194;    Sights    v.    Yarnalls,    12 

Apparent  Faliity  of  Betnm.  —  If  the  Gratt.  (Va.)  292;  State  v.  Polk  County, 

defenses  are  inconsistent  or  repugnant  88  Wis.  355. 

to  each  other  the  whole  return  is  bad,  Beason  of  Bnle.  —  In  People  v.  High- 

because  the  court  cannot  know  which  way  Com'rs,   i  Thomp.  &  C.  (N.  Y.) 

to  believe,  and  Uken  as  a  whole  the  194,  it  was  said:  "This   [alternative] 

return  is  false  and  will  be  quashed,  writ  is  in  the  nature  of  an  order  to  show 

Ex  p.    Candee,    48    Ala.    386,    citing  cause,  and  any  cause  which  exists  at 

Wright  V.  Fawcett,  4  Burr.  2041,  and  the  time  fixed  for  showing  cause   is 

Rex  V,  Cambridge,  2  T.  R.  456.  available  as  an  answer  to  the  com- 

What   Are  Kot   Inoonriatent.  —  In    a  mand  in  the  writ.     Even  if  the  issuing 

mandamus   proceeding    to  restore  the  and  service  of  the  writ  is  to  be  consid- 

relator  to  an  office,  a  return  that  he  ered  ihe  commencement  of  an  action, 

was  not  duly  elected,  and  that  he  was  still,  a  fact  occurring  after  the  service 

properly   removed,   is  good.     Rex  v,  of  the  writ,  if  of  a  nature  constituting 

Taunton  St.  James,  i  Cowp.  413.    See  an  answer  to  the  command  of  the  writ, 
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(c)  Lapie  of  Time  for  PerformAnoe.  —  It  is  no  defense,  in  an  action  for 
a  writ  of  mandamus,  that  the  precise  date  at  which  the  respond- 
ent should  have  performed  the  act  sought  to  be  enforced  has 
passed.  * 

(d)  TJnconitltiitioiiaUty  of  Btetute.  —  Defendants  in  mandamus  pro- 
ceedings may  allege  the  unconstitutionality  of  a  statute  as  a  reason 
for  their  noncompliance  with  the  alternative  writ.*  In  some 
states,  however,  thfe  is  denied  or  doubted.* 

(e)  Another  Aetion  Pending.  —  A  defendant  in  mandamus  proceed- 
ings may  set  up  as  an  answer  the  fact  that  another  action  involv- 
ing the  same  subject-matter  is  pending  between  the  parties.^ 

may  be  set  up  in  the  return  as  a  de-  Miniiterial  Offioere  upon  whom  a  stat- 

fense."  ute  imposes  a  duty  may  assert  the  un- 

Obedienoe  Impoerible.  —  Where    facts  constitutionality  of  that  statute  as  & 

exist  at   the  time  when  an  alternative  tiefense  to  an  application  for  a  maD- 

wrlt  of  mandamus    is    Issued    which  damns  to  require  them  to  perform  tiie 

would  render  obedience  to  a  peremp-  supposed  duty.    Van  Horn  v.  State,  46 

tory  writ  impossible,  it  is  the  duty  of  Neb.  62. 

the  respondent  to  disclose  such  facts  8.  State  v.  Mason,  43  La.  Ann.  590: 
to  the  court  in  his  return,  in  order  that  People  r.  Highway  Com*rs,  11  How. 
the  court  may  so  dispose  of  the  case  Pr.  (N.  Y.  Supreme  Ct.)  89;    Com.  r. 
and  shape  its  proceedings  as  to  suit  the  James»  135  Pa.  St.  480.     But  see  Com. 
emergencies  of  the  case  as  it  actually  v,  Dickinson,  83  Pa.  St.  458. 
stands.     People  z/.  Salomon,  54  111.  39.  Hinieterial   Officer.  —  It  was  held  io 
Granting     Liquor    Lioenie.  —  Where,  Com.  v,  James,  135  Pa.  St.  480,  that  a 
in  a  mandamus  proceeding  to  compel  respondent  whose  duty  is  purely  minis- 
the  granting  of  a  dramshop  keeper's  terial    cannot    question   the    constite- 
license,  it  appears  that  since  the  issu-  tionality  of  the  statute  on  which  the 
ance  of  the  alternative  wrii  indictments  proceeding  is  based, 
have  been  found  against  the  relator  Opening  of  Street.  —  In  Com.  v.  Dick- 
for  having  sold  liquor  to  minors,  and  inson,  83  Pa.  St.  458,  to  an  alternative 
for  having  permitted  gambling  in  his  mandamus  commanding   the  opening 
saloon,  these  facts  may  be  set  up  by  the  of  a  street  the  respondent  answered 
respondent    as    a    defense.     State    v,  that  there  was  no  such  street,  and  a 
Weeks,  93  Mo.  499.  demurrer  on  the  ground  that  such  re- 
Removal  of  Connty-eeat.  —  Where  an  turn    contradicted  a  statute  directing 
alternative  writ  has  been  issued  to  com-  the  commissioners  of  highways  to  opea 
pel  a  county  board  to  consider  and  act  the  street  named  was  overruled, 
upon   a  petition  for  the  removal  of  a  4.  Mississippi. — Jefferson  County  tr. 
county- seat,  the  return  may  show  the  Arrghi,  51  Miss.  667. 
withdrawal  of  names,  even  after  the  Missouri,  —  State    v.   Moss,  35  Mo. 
service    of    the   writ.      State    v.   Polk  A  pp.  441. 
County,  88  Wis.  355.  Nebraska,  —  State    v.    Patterson,  11 

1.  McConihe  v.  State,  17  Fla.  238,  Neb.  266;  State  v.  North  Lincoln  St. 
citing  Rex  v.  Justices,  4  East  142,  and  R.  Co.,  34  Neb.  634. 

State  V,  Baltimore  County,  29  Md.  523.         Wisconsin,  —  State  v,  Jennings,   56 

2.  People  V,  Salomon,  46  111.   333;    Wis.  113. 

Pell  V,  Newark,  40  N.  J.  L.  71;  Van  United  States, -^  Ex p,   Hughes,  114 

Horn  V,  State,  46  Neb.  62;  McDermont  U.  S.  147. 

V.  Dinnie,  6  N.  Dak.   278;    Board  of  Aetion    by    Bespondent.  —  *' In     this 

Liquidation  v.  McComb,  92  U.  S.  531.  state  mandamus  is  a  civil  action,  and 

Payment  of  Salary.  —  It  was  held  in  being  such,  the  plea  of  the  pendency 

McDermont  v,  Dinnie,  6  N.  Dak.  278,  of  another  suit  in  bar  is  as  applicable 

that  the  defendant  in  a  mandamus  pro-  to    it    as  to  any    other    civil    action, 

ceeding  to  compel  the  payment  of  the  *    *     *     The     same     questions    arc 

relator's  salary  could  set  up  as  a  de-  sought  to  be  litigated  in  this  suit  as  in 

fense   the    unconstitutionality  of    the  the  former  suit  now  pending  and  un- 

statute  under    which   tho  salary  was  determined  in  the  District  Court,  and 

claimed.  all  the  parties  to  the  present  contro- 
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Ho  WmiTor  by  Demurrer.  —  A  demurrer  has  been  held  not  to  waive 
the  right  to  set  up  the  defense  of  another  action  pending.* 

(f)  Pendeney  of  Ixgunotioii.  —  It  is  not  a  sufficient  answer  that  the 

respondents  have  been  enjoined  from  performing  the  act  sought 
to  be  enforced,  by  an  injunction  issued  since  the  writ  was 
granted.* 

Imed  Before  Kanaamiie.  —  But,  on  the  other  hand,  it  has  been  held 
that  an  injunction  issued  before  the  application  for  the  writ, 
enjoining  the  doing  of  the  very  acts  sought  to  be  compelled  by 
the  mandamus,  is  a  sufficient  defense.' 

▼ersy  are  parties  to  that.     It  is  imma-  parties,  for  the    same  cause,  may  be 

terial  that  the  former  suit  was  brought  pleaded  in  abatement,  and  the  right  t« 

by  the  respondent.     The  relators  ap-  interpose  such  plea  is  not  waived  by 

peared  therein,  filed  cross-bills  setting  demurring  to  the  relation  and  moving 

up  substantially  the  same  matters  as  to  quash,   where  the  fact  so  pleaded 

contained  in  the  relation  herein,  and  does  not  appear  upon  the  face  of  the 

asked  for  affirmative  relief."     State  v.  relation.     State  v.  Jennings,   56  Wis. 

North  Lincoln  St.  R.  Co.,  34  Neb.  634.  113. 

To  Compel  Payment  of  Warrant.  —  The  2.  Hill  v.   Scotland    County  Ct.,  32 

answer  of  the  respondents  that  a  cause  Fed.  Rep.  716;  U.  S.  v.  Lee  County,  2 

is  pending  involving  the  relator's  title  Biss.  (U.  S.)  77;  Com.  v.  Sheehan,  81* 

to  the  warrant  sued  on  is  a  sufficient  Pa.  St.  132. 

defense  to  a  petition  in  a  mandamus  Bill   fbr   Ix^jnnotion   ai    a   Retnm. — 

proceeding  to  compel  the  payment  of  Where,  to  a  writ  of  mandamus,  the  de- 

such    warrant.     Jefferson    County    v.  fendant  exhibited  a  bill  in  equity  alleg- 

Arrghi,  51  Miss.  667.  ing  an  equitable  defense  to  a  demand 

Payment  of  Koney  in  Gonrt.  —  To    a  to  the  plaintiff,  and  praying  for  an  in- 

petition  seeking  to  compel  the  payment  junction  to  restrain  htm  from  prosecut- 

of  money  alleged  to  be  in  court,  as  the  ing  the  writ,  and  asked  that  it  might 

absolute  property  of  the  relator,  a  re-  be  received  as  a  return  for  the  writ,  it 

turn   showing  that  it  had    not    been  was  held  not  to  be  error  in  the  court  to 

adjudged  that  the  money  belonged  to  refuse  the  injunction  and  to  order  the 

the  relator,  but  that  litigation  concern-  defendant    to    make    return.       Neuse 

ing  it  was  still  pending,  was  held  suffi-  River  Nav.  Co.  v.  New  Berne,  6  Jones 

cient.     Exp.  Hughes,  114  U.  S.  147.  L.  (N.  Car.)  204. 

Ezeention  of  Tax  Deeds.  —  Where  it  is  Federal  Kandamns  and  State  Ixgnno- 

sought  to  compel  a  county  treasurer  to  tion.  —  To  a  writ  of  mandamus  issued 

execute  tax  deeds,  an  answer  setting  from  a  federal  court  it  is  not  a  suffi- 

np  the  pendency  in  other  courts  of  cient  answer  that  the  respondent  has 

actions  to    have  the  tax   proceedings  been  enjoined  by  a  state  court  from 

declared  void,  is  sufficient  to  justify  the  doing  the  act  which   the  mandamus 

court  in  refusing  to  entertain  jurisdic-  commanded.     U.S.  v.  Lee  County,  2 

tion.     State  v.  Patterson,  n  Neb.  266.  Biss.  (U.  S.)  77;  Hill  v.  County  Ct.,  32 

How  Pleaded.  —  In  State  v.  Moss,  35  Fed.  Rep.  716.     See  also  supra^  VI.  2. 

Mo.  A  pp.  441,  a  return  to  an  alter  na-  Injunction  and  Prohifntion. 

live  writ  of  mandamus  commanding  a  8.  People    v.    Gilmer,    10    111.    247: 

county    clerk    to    issue    a    dramshop  People  v.  Hake,  81  111.  540;  People  v, 

license,    traversing    the     substantive  West  Troy,  25  Hun  (N.  Y.)  179;  Exp. 

averments  of    the  writ,  and  alleging  Fleming,  4  Hill  (N.  Y.)  581;  People  z'. 

that  another  action  involving  the  same  Ulster  County,   30  Hun  (N.  Y.)   146. 

set  of  facts  was  pending,  and  that  a  But  see  contra^   Smith   v.   Tallapoosa 

former  writ  upon  identically  the  same  County,  2  Woods  (U.  S.)  596. 

facts  had  been  quashed,  was  held  suffi-  Ix^jnnotion    Void.  —  Mandamus    will 

cient.  not  issue  to  compel  a  ministerial  officer 

1.  When    Hot   Appearing  on   Faoe  of  to  disobey  an  injunction,  unless  it  ap- 

Pleadinff.  —  In  the  return  toan  alterna-  pears  that    the    injunction  is  plainly 

tive  wnt  of  mandamus,  the  pendency  void  for  want  of  jurisdiction.    Ex  p, 

of  another    action  between  the  same  Fleming,  4  Hill  (N.  Y.)  581. 
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(g)  Want  of  Fundi  —  When  a  SnllloieiLtRetiini.-^  In  mandamus  proceed- 
ings to  compel  the  payment  of  public  debts,  it  is  a  sufficient 
defense  to  allege  that  there  is  no  money  out  of  which  the  claim 
can  be  paid,  and  no  means  of  obtaining  any  funds.^ 

ninstrationB  of  BuAdent  Returns.  —  So  it  may  be  shown  in  defense 
that  there  is  no  power  to  levy  taxes,*  that  no  appropriation  has 
been  made,*  that  older  orders  sufficient  to  exhaust  the  fund  drawn 
on  are  in  existence,*  that  the  respondent  has  turned  over  all  funds 
to  his  successor,*  or  that  necessary  public  expenses  will  exhaust 
the  fund.* 

Federal  Holding.  —  In  Smith  v,  Talla-  urer  to  pay  a  certain  sum  upon  the 
poosa  County,  2  Woods  (U.  S.)  596,  a  order  of  the  township  board  was  with- 
mandamus  was  issued  to  compel  the 
commissioners  to  levy  and  collect  a 
tax,  notwithstanding  the  fact  that  an 
injunction  from  a  state  court  had 
issued  forbidding  them  to  do  so. 

1.  Florida.  —  State  v,  Jacksonville, 
22  Fla.  21. 

Georgia,  —  Mitchell  v.  Speer,  39  Ga. 
56. 

Indiana,  —  Dodd   v.  Miller,   14  Ind. 

433. 
Kansas.  —  Shawnee  County  v.  State, 

42  Kan.  327. 

Michigan.  —  Allen  v.  Frink,  32  Mich. 

96;    Murphy  v.  Reeder  Tp.,  56  Mich. 

505. 

Missouri.  —  State  v.  Hays,  49  Mo. 
604. 

New  Jersey.  —  Hopper  v.  Chosen 
Freeholcfers,  52  N.  J.  L.  313;  Gal- 
lagher V.  Board  of  Public  Works,  45  N. 
J.  L.  465. 


held  where  the  treasurer  set  forth  in 
his  return  to  the  order  to  show  cause, 
that  the  township  had  by  resolution 
directed  him  not  to  pay,  and  that  there 
was  no  money  in  his  hands  with  which 
to  pay.  Murphy  v.  Reeder  Tp.,  56 
Mich.  505. 

Duty  to  Plead.  —  When  a  warrant  is 
made  the  basis  of  a  mandamus 
proceeding  against  the  treasurer  to 
compel  its  payment,  and  from  the  alle- 
gations of  the  petition  it  appears  to  have 
been  duly  issued  by  the  auditor,  it  is 
incumbent  upon  the  treasurer  to  plead 
the  exhaustion  of  the  fund  by  an  ante- 
cedent warrant,  if  such  be  the  basis  of 
his  defense.  Nanse  v,  Stuart,  7  Colo. 
App.  510. 

2.  State  V.  Jacksonville,  22  Fla.  21. 

8.  People  V.  Burrows,  27  Barb.  (N. 
Y.)  89. 

4.  Older  Orders  Ezhaneting  Fund.  —  In 


New  York.  —  People  v.  Burrows,  27    a  mandamus  proceeding  to  compel  the 


Barb.  (N.  Y.)  89. 

North  Carolina.  —  Cromartie  v, 
Bladen,  85  N.  Car.  211. 

Ohio.  —  State  v.  Lynch,  8  Ohio  St. 
348. 


payment  of  a  county  order  containing 
no  direction  as  to  the  fund  out  of  which 
it  shall  be  paid,  an  answer  by  the 
treasurer,  who  was  respondent,  arer- 
ring  that  there  were  older  orders  in  his 


South  Carolina.  —  Hayne  v.  Hood,  i  book  of  the  same  kind  more  than  suffi- 

S.  Car.  19.  cient  to  exhaust  the  money  in  hand, 

Vote    Exeeeding    Appropriatione.  —  A  not  specifically    assessed    for  special 
public  body  will  not  be  compelled  to  purposes,  was  held  sufficient.    Mitch- 
do  an  act  which  would  violate  a  penal  ell  :..  Speer,  39  Ga.  56. 
statute,    such    as    a    statute    making  6.  State  v.  Lynch,  8  Ohio  St.  348. 
criminal  a  vote  to  exceed  appropria-  6.  Public     Ezpensee     Beftore    Private 
tions.     Mabon  v.  Halsted,  39  N.  J.  L.  Claimi.  —  Upon  the  principle  that  pri- 


640;    Hopper   V.  Chosen  Freeholders, 
52  N.  J.  L.  313. 


vate  interests  must  yield  to  those  of 
the  public,  if  the  entire  fund  which 


To  Pay  Warrant  to    Teaoher.  —  The  can  be  raised  by  taxation  is  required 

showing  of  a  want  of  funds  is  a  com-  to  meet  the  necessary  expenses  of  a 

plete    answer    to    an    application    for  county   government,   a    statement  of 

mandamus  to  require  the  assessor  of  a  such   fact  will  be  a  due  return  to  a 

school  district  to  pay  a  warrant  drawn  mandamus  directing  the  county  com- 

on  him  in  favor  of  a  school  teacher,  missioners  to  levy  a  sufficient  tax  to 

Allen  V.  Frink,  32  Mich.  96.  satisfy  a  judgment  in  favor  of  an  indi- 

Order    on    TowniUp    Treaanrer.  —  A  vidual  creditor.    Cromartie  v,  Bladen, 

mandamus  to  compel  a  township  treas-  85  N.  Car.  2XX. 
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Drawing  of  Warrant.  —  Want  of  funds  is  a  defense  in  a  proceeding 
to  compel  the  drawing  of  a  warrant  where  such  an  act  is  forbidden 
when  there  is  no  money  with  which  to  pay  the  warrant,*  but  not 
in  the  absence  of  such  a  prohibition.* 

Temporary  Want  of  Fonds.  —  A  mere  temporary  want  of  funds  is  not 
a  sufficient  defense.* 

Wrongfal  Applioation  of  Funds.  —  An  allegation  that  money  appro- 
priated for  a  specific  purpose  has  been  wrongfully  applied  to  other 
purposes  is  not  sufficient.* 

Ezerdse  of  Corporate  Franohife.  —  Want  of  funds  is  not  a  good 
answer  by  a  private  corporation  to  a  mandamus  to  compel  it  to 
exercise  its  franchises.* 

Auditing  of  Claim.  —  Want  of  funds  is  not  a  good  return  to  an  appli- 
cation for  the  auditing  of  a  claim.* 

How  Pleaded.  —  It  must  be  alleged  that  the  respondent  has  no 

Jower  to  raise  further  money,  and  that  the  funds  already  raised 
ave  been  properly  expended,'^  and  the  allegation  must  be  made 

1.  Dodd  V,  Miller,  14  Ind.  433.  Fondi  Befbre  Timefbr  Betnrn.  —  "  The 

8,  Johnson    v.  Sacramento   County,  excuse  proposed  to  be  set  up  on  this 

65   Cal.   481 ;    People   &.   Secretary  of  point  is  that  the  county  is  not  perma- 

State,  58  111.  90;  Huntington  v.  Smith,  nently,  but  only  temporarily,   unable 

35  Ind.  486.  to  raise    the    necessary  funds.     It  is 

To  Allow  and  Pay.  —  In  a  proceeding  conceded  that  within  a  few   months, 

by   mandamus  to  compel  the  super-  and  before  the  next  term,  at  which  a 

visors  of  a  county  to  allow  and  pay  a  peremptory  writ  now  issued  would  be 

judgment,  a  defense  that  the  payment  returned,  the  county  will  have  ample 

of  the  judgment  will  incur  an  indebted-  power  for  that  purpose.     ♦    ♦    »     if 

nessand  liability  exceeding  the  income  this  excuse  be  permitted  to  be  now  in- 

of  the  county  for  the  year  cannot  be  ter posed   by  way  of  return,  it  would 

interposed.      An    order    should    issue  not  be  true,  in  point  of  fact,  at  the  time 

commanding    the    allowance    of    the  when  its  truth  or  sufSclency  could  be 

claim,  but  not  its  payment.     Johnson  brought     in    question."       Hopper    v, 

V.  Sacramento  County,  65  Cal.  481.  Chosen  Freeholders,  52  N.  J.  L.  317. 

To  Iisno,  Connterdgn,  and  Pay.  —  In  a  4.  People  v.   New  York,   77   N.  Y. 

proceeding  to  compel   the  auditor  of  45. 

public  accounts  to  issue  and  the  state  5.  To  Pnt  Canal  in  Condition.  —  In  a 

treasurer  to    countersign    and   pay  a  mandamus  proceeding  to  compel  the 

warrant  for  money  due  to  the  relator,  putting  of  a  canal  in  navigable  condi- 

an  answer  that  there  is  no  money  in  tion,  it  is  not  sufficient  to  answer  that 

the  treasury  with  which  to  pay  is  in-  the   respondent  corporation   **  has   no 

sufficient.     If  the  petition  had  prayed  funds,   nor    any   means  of   obtaining 

merely  for  a  writ  to  compel  the  pay-  such,"  and  *'  if  said  canal  were  put  in 

ment  of  such  money  by  the  treasurer,  navigable  condition,  it  would  not  be 

this  answer  would   have   been   good,  profitable  to  operate  it.**     So  long  as 

People  V,  Secretary  of  State,  58  111.  90.  the  corporation  retains   its  franchise. 

To  Levy  Tax  to  Pay  Damagei.  —  That  the  unprofitableness  thereof  i&  imma- 

there  is   no   money   in   the    township  terial,   and  although   want  of  means 

treasury  is  no  answer  to  an  application  may  avail  as  a  reason  for  not  inflict- 

for  a  mandate   to  compel  a  township  ing  punishment  for  disobedience  of  the 

trustee  to  levy  a  tax  to  pay  damages  writ,   it  affords  no  conclusive   reason 

awarded   in   proceedings  for  the  con-  against  ordering    the  writ    to    issue, 

atruction  of  a  road.      Huntington  v.  Savannah,  etc.,  Canal  Co.  v.  Shuman, 

Smith,  25  Ind.  486.  91  Ga.  400. 

8.  Somerville  r.  Wood,  (Ala.  1897)  22  6.  People  v.  Earle,  47  How.  Pr.  (N. 

So.  Rep.  476;   Hopper  v.  Chosen  Free-  Y.  C.  PI.)  370. 

holders,  52  N.  J.  L.  317.  7.  State  v.  Jacksonville,  22  Fla.  21 ; 
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as  of  the  time  of  the  demand.^ 

(h)  PerfoniiaiiM  of  th«  Aet  Songlit.  —  The  respondent  may,  instead  of 

answering  or  demurring  to  the  felator's  pleading,   perform  the 

act  sought  to  be  compelled  and  make  a  return  of  such  perform- 
ance,* or  may  answer  that  performance  has  begun  and  is  pro- 
gressing.* 

Beaulieu  v.  Pleasant  Hill,  14  Fed.  Rep.  Virginia,  —  Whiting  v.  West  Point. 

222.  89  Va.  741. 

Power  of  Taxation  Szhaofted.  —  Where  Wisconsin.  —  State     r.     Eaton.     11 

a  return  alleges  an  exhaustion  of  the  Wis.  29. 

power  of  taxation  by  a  board  of  alder-  United  States,  —  U.  S.  v.  Kendall,  5 

men,  and  refers  to  an  annexed  resolu-  Cranch  (C.  C.)  385;  Exp,  Bradstreet,4 

tion  passed  by  them  as  showing  the  Pet.  (U.  S.)  102;  Benbow  v,  Iowa  City, 

exhaustion   of  such  power,  and  such  7  Wall.  (U.  S.)  313;    Bass  v.  Taft,  137 

resolution  does  not  clearly  show,  and  U.  S.  458. 

with  certainty,  that  the  purposes  for  England,  —  Reg.   v.  King,  ao  Q.  B. 

which  the  levy  were  made  were  of  a  Div.  430. 

character  which  entirely  exhausted  the  Donyix^  Liability  and  AHegingPttfonip 

power,  there  being  no  limitation  upon  anoe.  —  The  defendant,  in  his  return, 

the   taxing  power  as  to  certain  pur-  may  set  forth  facts  which  show  that  he 

poses,  the  return  will  be  held  insuffi-  is  under  no  obligation  to  perform  the 

cient.     State  v.  Jacksonville,  22  Fla.  21.  acts  required,  and  may  also  state  that 

1.  Ab  of  Time  of  Demand.  —  A  state-  he  has,  nevertheless,  performed  them, 
ment  in  the  return  of  a  county  treas-  Evans  z,  Thomas,  32  Kan.  469. 
urer,  as  an  excuse  for  his  refusal  to  Distribution  of  Prooeede  of  Ludi.  — A 
pay  a  warrant  drawn  on  him  by  a  return  to  a  mandamus  nisi  for  the  dis- 
board  of  police  which  had  authority  to  tribution  of  the  proceeds  of  ministerial 
order  such  a  warrant,  that  he  declined  lands,  that  before  application  was  made 
to  pay  it  because  it  was  issued  by  the  money  was  all  distributed,  is  a  suf- 
fraud  and  misrepresentation,  and  with-  ficient  return.  Universal  Church  r. 
out  authority,  and  that  he  had  not  at  Columbia  Tp.,  Section  Twenty-nine,  6 
the  time  of  the  service  of  the  writ  upon  Ohio  445. 

him,  or  since,  an>  funds  in  his  posses-  ApporUonment  of  Valne  of  SehooDunise. 

sion  with  which  to  pay,  where  the  peti-  —  In  a  mandamus  proceeding  to  com- 

tion  alleged  frequent  demands  before  pel  the  •  apportionment  of  the  value  of 

it  was  filed,  is  not  a  sufficient  answer,  a  schoolhouse,  an  answer  alleging  that 

Hendricks  v,  Johnson,  45  Miss.  644.  the  value  was  apportioned,  and  that  the 

2.  Alabama,  —  State  v,  Williams,  69  money  had  been  raised  by  taxes  and 
Ala.  311.  tendered,  is  a  sufficient  answer.    State 

California,  —  Thornton  v.   Hoge,  84  v,  Eaton,  11  Wis.  29. 

Cal.  231.  Auditing    of   ClaisL  —  It  is    a  good 

Kansas,  —  Evans     v,     Thomas,     32  answer   to  a  petition   to    compel  the 

Kan.  469.  auditing  of  a  claim,  that  the  respond- 

Mississippi,  —  Swan     v.     Gray,     44  ent  has  already  passed  upon  and  dis- 

Miss.  393.  allowed  it.     State  v,  Richland  County, 

New  Jersey,  —  Silverthorne  v.  War-  28  S.  Car.  260. 

ren  R.  Co.,  33  N,  J.  L.  173;   State  v.  Where  Ho  Damage!  Allowed. —  On  a 

Griscom,  8  N.  J^  L.  136.  mandamus  to  restore  a  corporator,  if 

New      York,  —  People      v,     Fulton  the  defendants  return  to  the  alterna- 

County,  70  Hun  (N.  Y.)  560.  tive  writ  that  the  relator  has  been  re- 

North  Carolina. — Johnston  z/.  Cleave-  stored  and  the  costs  paid,  the  relator 

land  County,  67  N.  Car.  loi.  cannot  proceed  foV  damages,  not  hav- 

Ohio.  —  State  v.  Crites,  48  Ohio  St.  ing  claimed  them  in  his  petition.    Fink 

460;    Universal  Church    v.    Columbia  t'.  St.  Peter's  Catholic  Beneficial  Assoc., 

Tp.,  Section  Twenty-nine,  6  Ohio  445.  6  Lane.  Bar  (Pa.)  177. 

Pennsylvania.  —  Fink  v.  St.   Peter's  8.  Appointment   of  Professor.  —  It  is 

Catholic    Beneficial    Assoc.,    6    Lane,  a  sufficient  answer  by  the  regents  of  a 

Bar  (Pa.)  177.  university  to  an  application  for  a  flian- 

South  Carolina, — State  v,  Richland  damns  to  compel  an  appointment  to  a 

County,  28  S.  Car.  260.  professorship,  especially  where  no  un- 
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WhAt  Ii  Saffldent  Betnrn  of  Perfbrmanoe.  —  The  respondent  may  set 
forth  the  fact  of  performance  by  way  of  return,  averring  with 
sufficient  certainty  and  clearness  his  compliance  with  the  mandate 
of  the  court,  following  the  words  of  the  writ.*  Performance  by 
another  for  the  respondent  may  be  pleaded.* 

Complianoe  with  Btetnte.  —  When  it  is  attempted  to  set  up  perform- 
ance under  a  statute,  a  substantial  compliance  must  be  shown.' 

levy  of  Tax.  —  In  a  mandamus  proceeding  to  compel  the  levy 
of  a  tax,  an  answer  alleging  that  a  tax  has  been  levied  is  a  suffi- 
cient return  of  performance,*  but  one  alleging  that  the  respond- 
ents have  levied  a  tax  which  they  believe  to  be  sufficient  is  not 
good.* 

necessary  delay  or  want  of  good  faith  representing  the  two  principal  political 

appeared,    that    the    appointment    in  parties   into   which  the  people  of  the 

<luestion  being  one  likely  to  interfere  county  are  divided,  a  return  alleging 

with  the  harmony  of  the  institution,  that    two    newspapers     were    "  duly 

and  requiring  great  care  and  delibera-  designated/'  and   that  the   papers  so 

tion  in  making,  they  had  commenced  designated  "  fairly  represent  the  two 

to  make  and  were  still  making  the  in-  principal     political     parties     in     said 

vestlgation  necessary  to  enable  them  county,*'  was  held  bad  in   substance, 

to  make  a  proper  appointment.     People  and  insufficient  to  show  such  a  desig- 

V,  Regents,  4  Mich.  98.  nation  as  the  statute  required.     People 

1.  Rex  V,  Lowton,  11  Mod.  301;  State  v,  Sullivan  County,  56  N.  Y.  249. 

V,    Williams,    69    Ala.    311;    State   v,  4.  Johnston    v,  Cleaveland  County, 

Griscom,  8  N.  J.  L.  136;  U.  S.  v.  Ken-  67  N.  Car.  loi;  Whiting  v.  West  Point, 

dall,  5  Cranch  (C.  C.)  385.  89  Va,  741;  Bass  v.  Taft,  137  U.  S.  458. 

To   Credit   Konej.  —  When    a    man-  Betnnu    Held   Soffloient.  —  Where    a 

damus  commands   the  respondent  to  mandamus    commanded    a    board    of 

credit  a  certain  sum  of  money,  it  is  a  county  commissioners  to  Uvy  a  tax 

sufficient  obedience  to  the  writ  to  credit  sufficient  to  pay  the  plaintiff's  claim 

that  sum   without  interest.     U.  S.  v,  against  the  county,  an  answer  to  the 

Kendall.  5  Cranch  (C.  C.)  385.  rule  that  they  have  levied  a  sufficient 

To  Anign  Limiti  to  Orerseeni.  —  To  a  tax  and  placed  the  lists  in  the  hands  of 

mandamus  to  compel  a  township  com-  the  sheriff,  is  responsive  and  sufficient, 

mittee  to  assign  "  to  the  overseers,  or  Johnston  v,  Cleaveland  County,  67  N. 

some  of  them,  their  several  limits,"  an  Car.  loi. 

assignment  to  one  overseer  is  a  sub-  Where  a  mandamus  is  issued  to  com- 

stantial  compliance  with  the  language  pel  a  town  council   to   "  assess   and 

of  the  writ.     State  v,  Griscom,  8  N.  J.  collect  taxes  for  corporation  purposes 

L.  136.  on  the  property  of  the  "  terminarcom- 

To  Bender  and  Enter  Decree.  —  A  re-  pany  "  as  upon  the  property  of  other 
turn  to  a  mandamus  to  compel  a  pro-  persons  and  corporations  in  the  said 
bate  judge  to  render  and  enter  of  town,"  an  answer  averring  that  the 
record  a  decree  of  the  court  in  a  case  property  of  the  company  was  duly 
therein  pending,  which  shows  that  the  assessed  for  taxes  for  municipal  pur- 
respondent  complied  with  the  mandate  poses  shows  that  the  mandamus  has 
of  the  court  by  rendering  and  entering  been  complied  with.  Whiting  t/.  West 
of  record  a  decree  as  commanded,  is  Point,  89  Va.  741. 
sufficient.  State  v,  Williams,  69  Ala.  A  mandamus  to  a  county  judge  to 
311.  compel  him  to  levy  a  tax  and  cause  it 

S.  U.  S.  V.  Kendall,  5  Cranch  (C.  C.)  to  be  collected  was  refused  where  it 

385.  appeared  that  he  had  levied  a  tax  and 

8.  Designation  of  Ol&cial  Vewspapen.  appointed  a  person  to  collect  it.     Bass 

—  In  a  mandamus  proceeding  to  com-  v,  Taft,  137  U.  S.  458. 

pel  the  designation  of  two  newspapers  6.  Tax  Believed  to  Be  Soflieient.  —  A 

under  a  statute  providing  for  the  pub-  return  by  county  commissioners  to  an 

iication  of  session  laws  in  two  news-  alternative  writ  requiring  them  to  levy 

papers  of  opposite  politics  and  fairly  a  sufficient  amount  of  school  tax,  that 
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g.  Admissions  and  Waivers — (i)  Express  Admissions,— 
The  relator  is  entitled  to  the  benefit  of  all  express  admissions 
contained  in  the  answer.*  But  he  is  not  entitled  to  have  any  of 
the  statements  in  his  pleading  admitted  as  true  when  they  are 
denied  by  the  answer.* 

(2)  Allegations  Not  Denied,  —  All  matters  well  pleaded  by  the 
relator  which  are  not  denied  by  the  respondent  in  express  terms 
are  admitted  to  be  true.*  Insufficient  answers  have  the  same 
effect.'* 

(3)  Waiver  of  Formal  Defects.  —  Formal  defects  in  the  relator's 
pleading,  and  irregularities  in  the  preliminary  proceedings  attend- 
ing the  issuance  of  the  writ,  are  waived  by  the  respondent's  filing 

they  have  levied  a  tax  which  they  be-  Maryland,  —  Creager  v.   Hooper,  83 

lieve  to  be  sufficient,  is  not  a  good  re-  Md.  490. 

turn  unless  they  make  it  appear  that  Michigan,  —  Jones  v.  Board  of  Edu- 

they  have  levied  the  amount  shown  by  cation,  88  Mich.  371 ;  Grand  Rapids  v, 

the  itemized  estimates  of  the  board  of  Burlingame,  102  Mich.  321. 

public  instruction,  with  proper  deduc-  Nebraska,  —  State  v,  Baushausen,  49 

tions  and  corrections,   to  be  actually  Neb.    558;    State   v,  Gandy,    12    Neb. 

necessary  for  the  support  of  ^hools  for  233. 

the  year.     State  z\  County  Com'rs,  17  Nevada,  —  State   v,    McCullougb,  3 

JFla.  418.     See   also   Benbow   v.    lo^a  Nev.  202. 

City,  7  Wall.  (U.  S.)  313,  where  a  mu-  New   York,  —  People   v,   Ovenshire, 

nicipal  corporation  had  been   ordered  41  How.  Pr.  (N.  Y.  Supreme  Cl)  164. 

forthwith  to  levy  a  specific  tax.  Ohio.  —  Stat*-    v,    Hawes,    43    Ohio 

1.  People  V.  Pritchard,  19  Mich.  470;  St.  16. 

Jones  V,  Board  of  Education,  88  Mich.  Oklahoma,  —  Pitzer    v.   Territory,  4 

371:  State  V,  Marks,  6  Lea  (Tenn.)  12.  Okla.  86. 

Admistioii  in  Fart.  —  An  averment  in  Tennessee,  —  Harris     v.     State,     96 

a  petition  for  mandamus  not  expressly  Tenn.    496;    State    v,    Marks,  6  L«a 

denied,  but  admitted  to  be  true  in  part  (Tenn.)  12. 

in  the  answer,  will  be  taken  as  true.  Wisconsin,  —  State    v.    Kellogg,    9S 

Jones  V,  Board  of  Education,  88  Mich.  Wis.  672. 

371.  Failure  to  answer  constitutes  an  ad* 

2.  People  V,  Danville,  147  111.   127;  mission  of  the  facts  alleged    in    the 
People    V,   Pritchard,    19    Mich.    470;  writ.     State  v,  Gandy,  12  Neb.  233. 
Grondin  v,  Logan,  88  Mich.  247.  Implied  Admiariona  in  aBetam.  — By 

When  Denied  by  Anewer.  —  An  answer  simply  denying  the  legality  of  the  facts 

to  an  application  for  mandamus  which  alleged   the  facts  themselves  are  ad- 

denies   the  allegations  of    fact    upon  mitted.     State  v,  McCullough,  3  Nev. 

which  the  application  is  based  is  deci-  223. 

sive  upon  a  hearing  upon  petition  and  4.  People    v,    Crabb,    156    111.    155; 

answer.     Grondin  v,  Logan,  88  Mich.  State  v.  Williams,  96  Mo.  13;    People 

247.  V.  Ovenshire,  41   How.  Pr.  (N.   Y.  Su- 

No  Formal  leinei.  —  Where   a  man-  preme  Ct.)  164;    U.   S.   v.   Bayard,  5 

damus   case    is    submitted  on   proofs  Mackey  (D.  C.)  428. 

without  any  formal  issues  of  law  or  A  Denial  on   Infonnation   and  Balitf 

fact,  the  relator  can  have  no  benefits  being   insufficient,  the  material  aver- 

from  any  facts  alleged  in  the  petition  ments  of  the  writs  so  denied  will  be 

which  are   disputed   by    the    answer,  taken  as  admitted.     State  v,  Williams, 

Facts    alleged    by    the    plaintiff    and  96  Mo.  13. 

denied     by     the     defendant,     unless  Calling  for  Proof.  —  The  answer  that 

proved,  can  never  be  the  basis  of  a  re-  the  defendants  neither  admit  nor  deny 

covery.     People  v.   Danville,   147    111.  certain  material  allegations  of  the  ped- 

127.  tion,  but  call  upon  the  relator  for  proof, 

8.  Illinois,  —  Chicago,    etc.,    R.  Co.  is  in  effect  an  admission  of  the  truth  of 

V,   Suffern,    129    111.    275;     People    v,  such  allegations.     People  r.  Crabb,  156 

Crabb,  156  111.  155.  lU.  155. 
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an  answer  to  the  merits,*  or  by  a  hearing  on  a  rule  to  show  cause.* 

(4)   Waiver  of  Substantial  Defects,  —  The  respondent  does  not 

waive  substantial  defects  in  the  relator's  pleading  by  filing  a  return 

to  the  merits.*    Thus  an  objection  to  the  jurisdiction   is  not 

« 

!•  Illinois,  —  People  v,  Cairo,  50  III.  there  was  an  improper  joinder  of  rela- 

154;    Illinois  Cent.  R.  Co.  v.  People,  tors,  they  should  have  taken  the  ob- 

143  111.  434.  jection  by  a  motion  to  quash  the  writ. 

Indiana, — J^ssup  v.  Carey,  61  Ind.  *    *    »    Not  having  done  so,  and  hav- 

584.  ing  answered  or  made  return  upon  the 

Missouri,  —  State  v,  Schmitz,  36  Mo.  merits,  the  objection  should  be  deemed 

App.  550.  waived."     People  v,  Ontario  County, 

Nebraska,  —  State     v.     Steams,     11  17  Hun  (N.  Y.)  501.     See  also  State  z^. 

Neb.  104.  Stearns,  11  Neb.  104. 

New  Jersey.  —  State  v.  Elkinton,  30  Form  of  Action.  —  Where  the  defend- 

N.  J.  L.  336.  ant,    without   objection,   appears    and 

New    York,  —  People     v.     Highway  answers     a     complaint,     he    thereby 

Com'rs,   II  How.  Pr.  (N.  Y.  Supreme  waives  objection  to  the  form  of  the  ac- 

Ct.)  89;  People  V,  Batchellor,  53  N,  Y.  tion.    Jessup  v.  Carey,  61  Ind.  584, 

128;    People    V,    Ontario    County,    17  2.  State   v.  Elkinton,  30  N.  J.  L.  336. 

Hun  (N.  Y.)  501;    People  v,  Sullivan  8.  Arkansas.  —  Hawkins  v.  More,  3 

County,  56  N.  Y.  249.  Ark.  345. 

Virginia,  —  Dinwiddle    Justices     v,  Delaware.  —  Knight     v,     Ferris,     6 

Chesterfield  Justice,  5  Call  (Va.)  556.  Houst.  (Del.)  283. 

Washington.  —  State     v.     Moss,     13  Illinois,  —  People  v,  Pearson,  3  111. 

Wash.  42.  189;  Silver  v.  People,  45  111.  224;  Peo- 

West  Virginia,  —  Fisher  v,  ^Charles-  pie  v,  Davis,  93  111.  133. 

ton,  17  W.  Va.  595.  New  York,  —  People  v,   Batchellor, 

United  States,  —  Edwards  v,  U.   S.,  53  N.  Y.  128;    People  v.  Green,  58  N, 

103  U.  S.  471.  Y.  295;    People  v.  Judges,  3  How.  Pr. 

England,  —  Rex  v,  York,  5  T.  R.  66.  (N.    Y.)    30;     People    v,    Westchester 

Alternative  Writ  Hot  fltgned.  — The  County,  15  Barb.  (N.Y.)  607;  Commer- 
statute  of  jeofails  applies  to  man-  cial  Bank  v.  Canal  Com'rs,  10  Wend, 
damns  proceedings,  and  after  appear-  (N.  Y.)  26;  People  v.  Fulton  County, 
ing  to  the  merits  of  the  action,  and  14  Barb.  (N.  Y.)  52. 
contesting  the  sufficiency  of  the  same.  North  Carolina.  —  Thomas  v.  Car- 
it  is  too  late  to  find  fault  with  the  teret  County,  66  N.  Car.  522.  Compare 
alternative  writ  because  it  was  not  Neuse  River  Nav.  Co.  v.  New  Berne, 
signed  by  the  judge  or  clerk.  State  v,  6  Jones  L.  (N.  Car.)  204. 
Schmitz,  36  Mo.  App.  550.  IVest  Virginia.  —  Fisher  v,  Charles* 

Semurrer  Overmled  —  Amwer.  —  If  a  ton,  17  W.  Va.  595. 

respondent  answers  to  the  merits  after  United  States,  — In  re  Atlantic  City 

his  demurrer  to  the  form  of  the  peti-  R.  Co.,  164  U.  S.  633. 

tion   is  overruled,   he  thereby  waives  England,  —  Rex  v,  York,  5  T.  R.  74; 

his  ground  of  demurrer  and  cannot  Rex  v.  College  of  Physicians,  5  Burr, 

urge  the  same  objection  to  the  petition  2740;  Rex  v,  Margate  Pier  Co.,  3  B.  & 

after    trial    on    the    merits.      Illinois  Aid.  220,  5  E.  C.  L.  266. 

Cent.  R.  Co.  v.  People,  143  111.  434.  Writ  Quashed  After  Betnm.  —  In  Rex 

Want  of  Bervioe.  —  After  making  re-  v.  College  of  Physicians,  5  Burr.  2740, 

turn  to  the  alternative  mandamus,  the  after  a  return  has  been  made  to  the 

respondent  cannot  set  up  the  nonserv-  writ  a  mandamus  was  quashed  because 

ice  of  any  notice  on  the  cause.     Ed-  the  foundation  of  the  relator's  claim 

wards  v.  U.  S.,  103  U.  S.  471.  was  not  sufficiently  set  forth. 

The  Insiiflieieney  of  the  Votlee  of  appli-  Sabetantial  DefiBetB  Hot  Waived.  —  In 

cation  for  a  writ  is  waived  by  a  return,  Rex  v.  York,  5  T.  R.  74,  Lord  Kenyon 

and  cannot  afterwards  be  availed  of.  and  Justice  Buller  said  that  it  was  too 

Appearance  and   pleading  cure  ante-  late  to  take  objection  to  the  writ  after 

cedent  effects  of  that  character.    People  a  return  thereto.     But  see  Hawkins  c. 

V,  Cairo,  50  111.  154.  More,  3  Ark.  345,  in   which  case  the 

Dtfteti  it  Parties.  —  "  The  defendants  court  said  of  the  first  mentioned  case: 

made  a  return  upon  the  merits,  and  if  "  This  is,  however,  the  only  case  we 
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waived.  *  Substantial  defects  may  be  taken  advantage  of  at  any 
time.* 

^5)  Defects  Cured  by  Answer.  —  Defects  in  the  relator's  plead- 
ing may  be  cured  by  facts  set  out  in  the  respondent's  return  or 
answer ;  •  but  the  omission  of  necessary  facts  is  not  so  cured.* 

A.  Sufficiency  of  Returns  in  Particular  Cases— (i)  Bills 

0f  Exceptions.  —  It  is  a  sufficient  answer  to  a  mandamus  to  com- 
pel  the  signing  of  a  bill  of  exceptions  that  the  bill  presented  is  not 
a  true  bill,  and  that  the  respondent  is  willing  to  sign  a  true  bill,* 

have  succeeded  in  finding  which  limits  8.  Walkerley  v,  Greene,  104  Cal.  208; 

the  right  to  object  previous  to  the  re-  Williard  v.  Dillard,  36  Cal.  154. 

turn.     All  the  other  authorities  show  Defects  Cured  by  Answer  —  Ameodmant 

that  the  motion  will  lie  for  any  defect  Unnecessary.  —  **  The    respondent  hav- 

in  substance  after  the  return  has  been  ing  by  his  answer  presented  with  great 

made."    Commenting    on     the    same  fulness  all  the  facts  and  grounds  upon 

case,  it  has  been  said:    '*  But  in  this  which  his  refusal  to  settle  the  bill  was 

they   were  clearly   wrong  if  they   in-  based,  we  do  not  deem  it  necessary  or 

tended    to    apply    their    remarks    to  proper  now   to  sustain   the  demurrer 

defects    of    substance."     Commercial  and  quash  the  writ  merely  in  order,  by 

Bank  v.  Canal  Com'rs,  10  Wend.  (N.  the  filing  of  an  amended  petition  and 

Y.)  26.  the  issuance  of  a    new  writ,  to    get 

1.  Answer  After  ]>eniiirrer.  —  An  ob-  finally  to  an  issue  which  is  as  com- 

jection  to  the  jurisdiction  presented  by  pletely    joined    as    it    ever    could  be 

filing  a  demurrer  is  not  waived  by  an-  joined  in  the  most  orderly  procedure." 

swer  to  the  merits  upon  the  demurrer  Walkerley  v.  Greene,  104  Cal.  ao8. 

being  overruled.     In  r^  Atlantic  City  i.  Reg.  v.  Hopkins,  i  Q.  B.  161,  41 

R,  Co.,  164  U.  S.  633.  E.  C.  L.  484;  Reg.  v,  South-Eastem  R. 

8.  Knight  v.  Ferris,  6  Houst.  (Del.)  Co.,  25  Eng.  L.  &  Eq.  13. 

283;     People    V,    Fulton    County,    14  5.  Jelley    v,    Roberts,    50    Ind.     i; 

Barb.  (N.  Y.)  52;  People  v,  Westches-  Kearney  v.  Liverpool,  eic,   Ins.  Co., 

ter    County,    15    Barb.    (N.    Y.)  607,;  (Indian  Ter.  1896)  37  S.  W.  Rep.  143; 

Thomas  r.  Carteret  County,  66  N.  Car.  State  v,   Todd,  4  Ohio  351;    State  v. 

522.  Hawes,  43  Ohio  St.  16;  State  v,  Linn, 

Before  Peremptory  Writ.  — A  defend-  3  Cine.  Wkly.  L.  Bui.  (Ohio)  428;  State 
ant  may  at  any  time  after  a  return,  v.  Bickham,  4  Ohio  Cir.  Ct.  Rep.  246; 
and  before  a  peremptory  mandamus  is  Douglass  v.  Loom  is,  5  W.  Va.  542. 
awarded,  object  to  a  want  of  sufficient  In  Forcible  Entry  and  BeUiner.  —  A 
title  in  the  relator  to  the  relief  sought,  mandamus  will  not  be  granted  to  corn- 
er show  any  defect  in  substance,  pel  a  justice  of  the  peace  to  allow  and 
People  V,  Westchester  County,  15  sign  a  particular  bill  of  exceptions  if 
Barb.  (N.  Y.)  607.  his  answer  avers  his  willingness  to  sign 

After  Demnrrer  to  Return.  —  The  de-  a  true  bill  and  denies  that  the  one  pre- 
fendant  may  object  to  the  sufficiency  sented  is  a  true  bill;  and  this  applies 
of  the  writ  on  the  argument  of  a  de-  to  forcible  entry  and  detainer  the  same 
murrer  to  the  return.  People  v,  Ful-  as  to  other  actions.  The  power  to  de- 
ton  County.  14  Barb.  (N.  Y.)  52.  cide  whether  it  is  true  is  vested  in  him. 

Where  a  Kandamns  Proceeding  Is  Im-  State  v,  Bickham,  4  Ohio  Cir.  Ct.  Rep. 

properly     Revived     against     different  246. 

respondents,  the  error  is  not  waived  "  A  Retnm  to  an  Alternative  Writ  Is 

by  answer,  but  may  be  taken  advantage  Insufficient  which  merely  alleges  that 

of  in   any   stage  of  the   proceedings,  the  relator  had  no  authority  to  compel 

Thomas  v.  Carteret  County,  66  N.  Car.  the  respondent  to  sign  the  bill,  since 

522.  he  himself  must  be  the  judge  of  the 

On  Writ  of  Error.  —  Any  objection  in  correctness  of  the  exceptions,  if  it  fails 
substance  and  not  in  form  merely  may  to  show  that  the  bill  as  presented  did 
be  taken  to  the  writ  of  mandamus  not  truly  state  the  facts,  or  that  the  ex- 
after  a  return  thereto,  either  in  the  ception  was  not  taken  in  the  proper 
court  below  or  on  a  writ  of  error,  time  and  manner."  State  v,  Hawes, 
Knight  V,  Ferris,  6  Houst.  (Del.)  283.  43  Ohio  St.  16. 
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or  has  already  signed  a  true  bill.^  In  such  case  it  is  also 
sufficient  return  that  application  was  not  made  within  the  time 
required.* 

(2)  Liquor  Licenses.  —  In  mandamus  proceedings  to  compel  the 
issuing  of  a  liquor  license,  returns  have  been  held  good  which 
alleged  the  insufficiency  of  the  bond  •  or  the  petition.*  But  an 
answer  stating  that  the  respondent  has  passed  upon  and  refused 
the  application  is  bad  where  no  authority  to  do  so  exists.* 

(3)  Inspection  of  Books,  —  In  an  action  to  secure  an  inspection 
of  bookb  and  records,  a  return  showing  inability  is  sufficient,*  but 
not  one  merely  alleging  the  resignation  of  the  respondent, '^  an 
improper  authorization  of  his  conduct,®  or  that  business  secrets 
would  be  revealed.* 

1.  Thornton  v.  Hoge,  84  Cal.   231 ;  license,  it  is  no  defense  to  allege  the 

People  V,  Judge,  9  Cal.  19;  Jelley  v.  falsity    of    the    facts    alleged    in    the 

Roberts,  50  Ind.  i ;   State  v.  Small,  47  remonstrance.     It  is  sufficient  if  one  is 

Wis.  436.  filed.     State  v,  Reynolds,  18  Neb.  431. 

A  Betnrn  that  the  Bill  of  Bzoeptione  6.  Book    Ont  of  State.  —  An  answer 

Signed"  fully  and  fairly  states  all  the  alleging  that  the  transfer  book  is  out 

facts  attending  the  trial,  to  the  best  of  of  the  state  is  sufficient  defense  to  a 

his     [the     respondent's]     knowledge,  mandamus  to  compel  the  respondent  to 

belief,  and   remembrance,"  is  a  satis-  permit  a  stockholder  to  examine  such 

factory   return.      State    v.    Small,    47  book.     People  v.  Tedcastle,   12  Misc. 

Wis.  436.  Rep.  (N.  Y.  Super.  Ct.)  468. 

8.  State  V.  Judge,  26  La.  Ann.  66.  bnpouibility  Not  Shown. —  It    is    no 

Bill  Signed  in  Blank. —  It  has  been  answer  to  a  mandamus  to  compel  the 

held  sufficient  to  allege  that  the  bill  exhibition   of  the   transfer  book  of  a 

was  signed  in  blank  under  an  agree-  foreign  corporation,  that  the  law  of  the 

ment  of  counsel  to  amend  afterwards,  state  where  the  corporation  was  created 

and  that  its  statements  are  erroneous,  requires  it  to  keep  in  such  state  a  stock 

State  V,  Flinn,  10  West.   L.  J.  (Ohio)  register  or  transfer  book,  if  it  appears 

363,  I  Ohio  Dec.  (Reprint)  551.  that  the  officers  of  a  company  have  in 

8.  Pnblio  Feaoe  and  Korals.  —  Where  their  possession  in  the  state  where  the 

the  return   to  an   alternative   writ  of  writ  was  issued  a|book  containing  such 

mandamus  set  forth,   as  grounds  for  transfers  of  stock,  no  matter  by  what 

the    refusal     of    a    wholesale    liquor  name  the  book  is  called.     People  v.  St. 

license,  that  the  bond   was  defective  Louis,  etc.,   R.  Co.,  19  Abb.  N.  Cas. 

and  the  license  was  refused  because  in  (N.  Y.  Supreme  Ct.)  i. 

the  opinion  of  the  court  the    public  7.  Beeignation  of  Bespondent.  —  To  an 

peace  and  morals  demanded  it,  a  per-  action  of  mandamus  to  compel  a  mu- 

«mptory     mandamus     was      refused,  nicipal  officer  to  submit  his  books  of 

Nordstrom's     Petition,     127     Pa.     St.  account    to  the  officers  authorized  to 

542.  inspect  them,  an  answer  setting  up  that 

4.  Inenifieieney  of  Petition.  —  An  an-  the  respondent  has  resigned  is  not  suf- 
swer  alleging  that  certain  names  ap-  ficient,  since  he  might  withhold  the 
pearing  on  a  petition  for  the  granting  books  notwithstanding  the  resignation. 
of  a  liquor  license  were  placed  there  Keokuk  z;.  Merriam,  44  lowa432. 
fraudulently  is  good  on  a  proceeding  8.  Improper  Anthorisation  by  Bank  Di- 
to  compel  the  issuing  of  such  a  license  reoton.  —  In  a  mandamus  proceeding 
where,  without  these  names,  the  peti-  to  compel  an  inspection  of  the  books  of 
tion  is  insufficient.  State  v.  Sumter  a  bank,  it  is  no  answer  to  a  return  that 
County,  22  Fla.  i.  the  conduct  of  the  cashier  in  refusing 

5.  In  re  Prospect   Brewing  Co.,  24  permission  to  inspect  them   has  been 
W.  N.  C.  (Pa.)  177.  approved  by   the  board  of  directors. 

To  Hear  Bemonstranoe.  —  On  an  appli-  People  v.  Throop,  12  Wend.  (N.  Y.) 

cation   for  mandamus   to  compel  the  183. 

appointment  of  a  time  for  the  hearing  9.  Einstein  v,  Rosenfeld,  38  N.J.  Eq. 

of  a  remonstrance  against  granting  a  309. 
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(4)  Title  to  Realty.  —  Where  the  title  to  real  property  is 
involved,  returns  showing  conflicting  claims  by  other  persons 
than  the  relator  are  held  sufficient.  * 

(5)  Elections  —  CanyMt  of  Boturni.  —  In  a  proceeding  to  compel 
the  canvass  of  election  returns,  the  respondents  may  answer  that 
they  will  make  the  canvass  on  a  certain  day.^  But  fraud  and 
bribery  cannot  be  set  up,'  nor  can  the  respondents  attack  the 
regularity  of  the  returns,*  nor  set  up  their  own  default  in  ordering 
the  election,  • 

1.  Hempstead  v,  Uaderhill,  20  Ark.  have  not  refused  to  make  such  canvass, 
337;  People  V.  Ransom,  2  N.  Y.  4go;  but  propose  to  make  it  on  the  day  to 
Watkins  v,  Kirchain,  10  Tex.  375.  But  which  the  board  has  adjourned,  there  is 
compare  Myers  v.  State,  61  Miss.  141.  no    necessity    for    issuing    the    writ. 

To  Hjtkib  Bairsj,  —  It  is  a  sufficient  Double  v.  McQueen,  96  Mtch.  39. 

answer  to  a  rule  against  a  surveyor  to  Certifloato  of  Slsetion  to  O^^asnt. — 

show  cause  why  he  refuses  to  make  a  Upon  a  petition  for  a   mandamus  to 

survey  on  the  application  of  one  claim-  compel  a  county  clerk  to  issue  a  certifi- 

Ing  the  privilege  of  pre-emption  law,  cate  of  election  to  the  relator,  who  had 

that  the  land  had  been  previously  sur-  been  duly  elected  a  justice  of  the  peace, 

veyed  under  a  certificate,  or  that  it  was  it  was  held  no  defense  that  the  clerk  had 

covered  by  an  original  title.     Watkins  already  issued  a  certificate  to  the  re- 

V.  Kirchain,  10  Tex.  375.  lator*s  competitor,  and  that  the  latter 

To  Isino  Patent  fbr  Siruiip  Land.  —  To  had  been  regularly  commissioned  by 

a  mandamus  to  compel  aland  agent  to  the  governor.     People  v.  Rives,  27  111. 

issue    patent    certificates    for    swamp  242.     Contra^  State  v.  Smith,  (Mo.  1891) 

lands  purchased  of  the  commissioners,  15  S.  W.  Rep.  614. 

the  agent  responded  that  prior  to  the  8.  State  v,  Marshall  County,  7  Iowa 

application  the  lands  had  been  entered  186. 

by  persons  claiming  under  another  act,  4.  AttabUng  Betnms.  —  When  a  board 

and   the  answer  was  held    sufficient,  of  canvassers  is  commanded  by  a  per- 

Hempstead  v.  Underbill,  20  Ark.  337.  emptory  writ  to  count  certain  returns. 

To  Ezeoute  Deed.  —  A  sheriff's  return  the  canvassers  cannot  avoid  the  man- 
to  an  alternative  mandamus  to  compel  date  by  certifying  that  the  papers  re- 
the  execution  of  a  deed,  in  order  to  ferred  to  are  not  returns.  State  v. 
justify  the  execution  by  him  of  a  deed  Smith,  9  Iowa  334. 
to  another  redeeming  judgment  cred-  Prior  CanvsM  aad  Certificate.  —  It  is 
itor,  need  not  state  that  the  clerk's  cer-  not  a  good  plea  to  an  alternative  -writ 
tificate  to  the  copy  of  the  docket  of  the  of  mandamus  directing  a  complete  can- 
creditor's  judgment  produced  to  him  vass  of  all  the  regular  unimpeached 
was  under  seal.  In  such  case  a  return  county  returns,  that  a  certificate  of  elec- 
setting  forth  the  right  of  anotl^er  re-  tion  had  been  issued  to  one  declared 
deeming  judgment  creditor  to  whom  he  elected  upon  a  canvass  in  which  certain 
has  given  a  deed  is  sufficient  if  it  states  county  returns  had  been  rejected  which 
in  general  terms  that  the  affidavit  of  the  should  have  been  counted,  as  there- 
sum  due  is  made  by  the  attorney  of  lator  is  entitled  to  demand  a  legal  can- 
such  creditor.  People  v.  Ransom,  2  vass  of  votes  cast  and  duly  returne  d 
N.  Y.  490.  and  a  declaration  of  the  result.     State 

Advene  Claim  Vo  Defenie.  —  A  claim  v.  Board  of  State  Canvassers,  17  Fla. 

of  title  in  a  stranger  to  the  record  is  no  29. 

defense  to  a  suit  to  compel  the  secre-  6.  Baipondont's  Befitvlt  in  Orderiw 
tary  of  state  to  issue  a  patent  to  the  Xloetion.  —  Objections  to  matters  which 
purchaser  of  swamp  land.  Myers  v,  fall  within  the  cognizance  of  a  county- 
State.  61  Miss.  141.  judge  in  ordering  an  election  for  the 

2.  Canvass  at  Adjourned  Session.  —  relocation  of  a  county-seat,  and  upon 
Where,  in  answer  to  an  order  to  show  which  he  has  acted,  cannot  be  set  up 
cause  why  a  mandamus  should  not  in  answer  to  an  alternative  writ  com- 
issue  to  compel  a  board  of  supervisors  manding  him  to  call  to  his  assistance 
of  a  city  to  reconvene  and  canvass  two  justices  of  the  peace  and  proceed 
votes,  the  respondents  state  that  they  to  a  recanvass  of  the  votes  cast  at  such 
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(6)  Location  of  County-seat,  —  Where  the  relator  seeks  to  com- 
pel an  election  for  the  relocation  of  a  county-seat,  it  may  be 
shown  that  the  petition  is  insufficient.*  But  after  such  election^ 
fraud  and  illegality  cannot  be  set  up  to  prevent  a  removal.* 

(7)  Office  and  Officers  —  Admlseion  and  Bestoration.  —  To  a  man- 
damus to  compel  the  admission  or  restoration  of  the  relator  to  an 
office,  a  return  showing  a  good  excuse  for  not  admitting  him,*  or 
that  he  was  properly  removed,  is  sufficient.*  Failing  to  do  so, 
the  return  is  bad,*  as  where  a  present  disqualification  to  exercise 

election.     State  v,  Marshall  County,  7  To  Bwear  In  Ghnrdhwardeni.  —  In  3 

Iowa  186.  mandamus  proceeding  to  compel  the 

1.  Too  Few  Slgnen  for  Petition.  —  An  swearing  in  of  the  relators  as  church- 
answer  denying  that  the  petition  was  wardens,  a  return  that  they  were  not 
signed  by  a  third  of  the  voters  who  chosen  was  held  good.  Reg.  v,  Twitty^ 
voted,  and  whose  names  were  on  the  7  Mod.  83. 

court  register  at  the  election  preceding  *'  The  return  is  a  void  return;  the^ 

the  presentation  of  a  petition  asking  writ  of  mandamus  commands  the  de-- 

for  an  election  for  the  location  of  a  fendant  to  swear  the  churchwarden,  or' 

county-seat,  is  sufficient  in  a  proceeding  to  return  cause  why  he  cannot  swear* 

to  compel  the  ordering  of  such  an  elec-  him.     Now  he  may  return  some  causes:- 

tion.     People  v,  Alameda  County,  45  as  an  incapacity,  for  that  he  is  judge- 

Cal.  395.  of;  but  he  cannot  deny  the  election,  for^ 

8.  State  V,  Roper,  46  Neb.  730.  that  he  is  no  judge  of."     Rex  v,  Har^ 

Seleotion  of  Site  —  Improper  Kotives.  —  wood,  8  Mod.  380. 

Where  an  act  of  assembly  established  4.  State  v,  McCullough,  3  Nev.  903;. 

a  new  county,  appointing  commission-  State  v,  Watertown,  9  Wis.  254;  Rex  v,. 

ers  by  name  to  ascertain  the  site,  etc.,  Lyme  Regis,  i  Doug.  149. 

for  the  county-seat,  and  requiring  the  Power  to  Bemove.  —  Where  the  return 

justices  of  the  county  to  appoint  com-  to  a  mandamus  to  compel  the  restora^ 

missioners  to  lay  ofif  lots  and  sell  them,  tion  of  the  relator  to  office  states  that  he 

it  was  held  not  to  be  a  sufficient  return  had  been  removed    by  the  corporate 

to  an  alternative  mandamus  to  compel  body  defendant,  it  is  unnecessary  to>^ 

the  justices  to  perform  their  duties  to  aver  a  power  of  removal  vested  in  them, 

allege  that  the  locating  commissioners  because  such  power  is  incidental  to  a- 

in     discharging     their     duties     were  municipal  corporation.     Rex  v,  Lyme- 

prompted  by  improper  motives.     Lan-  Regis,  i  Doug.  149. 

der  V,  McMillan,  8  Jones  L.  (N.  Car.)  Vo  Power  to  Appoint.  —  A  return  allege 

174.  ing  that  the  power  of  appointment  is> 

8.  Justices  V,  Clark,  i  T.  B.   Mon.  not  in  the  respondents  is  not  a  good  re* 

(Ky.)  82;  Rex  v,  London,  3  B.  &  Ad.  turn  to  a  mandamus  to  compel  them  tor 

255,  23  E.  C.   L.  64;  Reg.  V.  Twitty,  7  restore  a   superintendent  whom   they 

Mod.  83.  had    wrongfully    removed.      State    v^ 

Appointment  TJnoonstitntional. — In  Jus-  Watertown,  9  Wis.  954. 

tices  V.  Clark,  i  T.  B.   Mon.  (Ky.)  82,  5.  Aotion  ImpoUtlo.  —  It  is  no  answer 

to   a  mandamus    to    compel    the   ad-  to  a  petition  for  a  mandamus  to  compet 

mission  of  the  relator  to  the  office  of  a  county  judge  to  appoint  trustees  for~ 

justice  of  the  peace,  a  return  setting  up  a  school  district  formed  from  part  of 

facts  showing  that    the    ap{>ointment  another  district,  that  the  action  of  the 

was    unconstitutional  was  held  suffi-  commissioners'  court  in  forming  sucb 

cient.  district  was  impolitic.     Porter  z'.  State,. 

Reaaons  far  Adjudging  Unfit. —  In  a  78  Tex.  591. 
mandamus  proceeding  to  compel  the  Another  Person  Appointed.  —  In  a  man- 
admission  of  the  relator  to  office,  a  re-  damns  proceeding  to  compel  the  recog* 
turn  stating  that  the  respondents  had  nilion  and  payment  of  the  relator  as  » 
adjudged  him  unfit  is  sufficient,  where  policeman,  it  is  no  defense  to  allege- 
they  have  discretion  in  the  matter,  that  another  person  has  been  duly  ap^ 
without  giving  particular  reasons.  Rex  pointed  and  actually  fills  the  relatoe^s 
V.  London,  3  B.  &  Ad.  255,  23  E.  C.  L.  place;  and  any  defect  in  the  relatov^s* 
64.  appointment,  or  his  removal,  must  b^- 
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the  office  is  not  shown,*  or  a  proper  exercise  of  thci  t>ower  erf 
removal.* 

Property  of  Office.  —  When  an  alternative  mandamus  issues  to  corii- 
pel  the  delivery  of  the  books,  papers,  and  property  pertaining  to 
a  public  office,  an  answer  iilleging  possession  by  an  employee  is 
insufficient.'  And  in  such  a  case  the  respondent  cannot  in  his 
answer  contest  the  relator's  right  to  the  office.* 

Location  of  ofle«,  —  In  an  answer  to  an  alternative  writ  to  compel 
a  sheriff  to  keep  his  office  at  the  county-seat,  the  sheriff  may  set 
up  that  the  county-seat  has  not  beeii  removed  to  the  place 
alleged.* 

(8)  Claims  Agairtst  Public  Corporations.  —  Irt  mandamus  pro- 
ceedings against  public  corporations  to  compej  the  payment  of 

shown  affirmatively  by  the  respondents  society  was  held  to  h€  insufficient  bc' 

as  a  matter  of  defense.     People  v.  Po-  cause  it  stated  that  he  was  tried  and 

lice  Board,  9  Abb.  Pr.  (N.  Y.  Supreme  expelled  by  **  a  select  nutWber  "  of  the 

Ct.)  257.  society,  without  showing  th«r  authority 

1.  Bartlett  v,   Franklin  County  Ct.,  of  that  select  number.     Greerf  9.  Afri^ 

Sneed   (Ky.)   184;   Rex   v.    Slatford,    5  can  M.  E.  Soc..  i  S.  &  R.  (Fa.)  *$4. 

Mod.  316.  FiDOf  of  Charges.  —  In  a  return!  to  a 

TJnsoiind  Mind.  —  A  return  to  a  writ  mandamus  to  a  corporation  to  resfOfer 
of  mandamus  which  stated,  as  a  reason  a  member  who  has  been  remored,  if 
for  not  admitting  the  plaintiff  in  the  should  appear  that  the  body  removing; 
writ  to  take  his  seat  as  a  magistrate  in  had  proved  the  charges  for  which  the 
the  County  Court,  that  he  had  some  member  was  removed.  It  is  not  suffi- 
five  years  before  been  found,  by  order  cient  to  stale  merely  that  he  was  pres- 
of  a  court,  to  be  a  man  of  unsound  ent  when  the  charge  was  made,  and 
mind,  but  which  failed  to  allege  that  did  not  deny  it.  Rex  v.  Free  Fisher- 
he  was  at  the  time  of  the  refusal  to  ad-  men,  etc.,  8  T.  R.  352. 
mit  and  still  continued  to  be  of  un-  8.  Hooper  v.  Farnen,  85  Md.  587. 
sound  mind,  is  not  sufficient.  Bartlett  4.  State  V.  Jaynes,  19  Neb.  161; 
V,  Franklin  County  Ct.,  Sneed  (Ky.)  184.  Warner  v,  Myers,  3  Oregon  2x8. 

Failure  to  Take  OatJi.  —  To  a  man-  Legality  of  ElectlDn.  —  An  answer  de- 
dam  us  proceeding  to  compel  the  ad-  nying  the  legality  of  the  election  of  a 
mission  of  the  relator  to  office,  it  is  not  petitioner  to  an  office  which  he  holds 
a  sufficient  return  to  answer  that  he  witi  not  abate  the  writ  in  an  action  to 
has  not  taken  the  oath  before  the  compel  the  delivery  of  the  books,  etc., 
mayor,  accoiiing  to  statute,  when  the  of  the  office.  Warner  v.  Myers,  3  Ore- 
oath  might  also  be  taken  before  two  gon  218. 
justices.     Rex  v,  Slatford,  5  Mod.  316.  Denyiog  Balator'i  Eligibility.  —  In  a 

S.  People  V,    Police   Board,  9  Abb.  mandamus  proceeding  to  compel  the 

Pr.  (N.  Y.  Supreme'  Ct.)  257;  Green  v.  delivery  of  the  papers  pertaining  to  an 

African    M.    E    Soc,  i  S.  &  R.   (Pa.)  office,  the  respondent  cannot  in  his  an- 

354;  Rex  V.  Free  Fishermen,  etc.,  8  T.  swer  contest  the  relator's  eligibility  to 

R.  352;  Rex  V.  Taylor,  3  Salk.  231.        _  that  office.     State  v.  Jaynes,  19  Neb. 

Sanoval  by  Thirty  of  Common  Cmmdl.  161. 
—  To  a  mandamus  proceeding  to  re-  5.  State  v,  Saxton,  11  Wis.  27. 
store  the  relator,  a  return  that  he  had  Removal  Order  Set  Aside.  —  In  a  man- 
been  removed  by  thirty  of  the  com-  damns  proceeding  to  compel  commis- 
mon  council,  in  the  council  chamber  sioners  of  a  county  to  bold  their  offices 
assembled,  was  held  insufficient  be-  at  the  place  to  which  the  county-seat 
cause  it  did  not  appear  that  they  were  had  been  removed,  an  answer  alleging 
Assembled  as  a  common  council.  Rex  that  the  board  had  set  aside  its  order 
ir.  Taylor,  3  Salk,  231.  for  removal  because  of  fraud  and  irreg- 

By  "a  Seleot  Number."  —  The  return  ularity  in  the  procuring  of  sncb  order 

to  a   mandamus   to   restore  one  who  was    held    good.    Clarke    County  v, 

bad  been   expelled    from    a  religious  State,  61  Ind.  75. 
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claims,  returns  are  sufficient  which  set  up  valid  objections  to  the 

relator's  title  to  the  money,*  to  the  correctness  or  legality  of  the 
claim,*  or  to  the  regularity  of  the  warrant  by  which  the  claim  is 

evidenced;*  and  an  allegation  of  defective  performance  of  the 
work  which  was  the  foundation  of  the  claim  has  also  been  held 
sufficient.* 

Payment  by  another  person  than    the    respondent    is    a    good 
answer,*  but  payment  to  another  person  than  the  relator  has 

1.  Tipton    f.    Jones,    77    Ind.    307;  Ala.  414;  Com.   v,   Pittsburgh,   34  Pa. 
Brownell  v.  Gratiot  County,  49  Mich.  St.  496. 

414;  Hardy  v,  Purington,  6  S.  Dak.  Pajrment  out  of  Friyate  Fondi. — Where 
382;  Bayard  v,  U.  S.,  127  U.  S.  246.  the  relator  alleged  that  payments  of  a 
Taaeher  Without  Certificate.  —  In  a  pro-  public  claim  had  been  made  by  him  out 
ceeding  fur  a  peremptory  mandamus  to  of  his  private  funds,  an  answer  alleging 
compel  a  school  treasurer  to  pay  an  that  **  the  said  several  sums  of  money 
-order  for  services  as  teacher,  an  an-  set  out  in  said  application  were  paid  by 
swer  by  such  treasurer  denying  that  said  Tarver  [the  relator]  out  of  moneys 
the  teacher  held  a  certificate  when  the  arising  from  the  sale  of  town  lots  in  the 
alleged  contract  was  made,  or  when  town  of  Dadeville  by  the  court-house 
the  services  were  claimed  to  have  been  commissioners  of  Tallapoosa  county, 
rendered,  presents  an  issue  upon  a  ma-  and  not  out  of  the  individual  and 
terial  fact.  Hardy  v.  Purington,  6  S.  private  funds  of  said  Tarver,"  was  held 
Dak.  382.  sufl5cient.  Tallapoosa  County  v,  Tar- 
No  Knowledge  ai  to  Relator's  Title.  —  ver,  29  Ala.  414. 
A  person  who  claimed  to  be  holder  and  Debt  Not  Doe.  —  In  a  mandamus  pro- 
owner  of  certain  ditch  orders  asked  for  ceeding  to  compel  the  payment  of  a 
a  writ  of  mandamus  to  compel  the  debt,  if  the  respondent  does  not  obey 
board  of  supervisors  to  provide  for  their  the  writ  he  must  show  facts  from  which 
payment.  The  board  answered  that  the  court  may  determine  that  the  debt 
they  had  no  knowledge  as  to  whether  is  not  due,  or  at  least  that  it  is  doubt- 
the  relator  was  the  holder  an  downer  of  ful  whether  the  debt  is  due.  Com.  v. 
the  orders  as  claimed,  and  it  was  held  Pittsburgh,  34  Pa.  St.  496. 
that  the  answer  was  proper  and  that  8.  Founded  on  Improper  Demand. —  In 
the  relator  would  not  be  entitled  to  the  an  application  for  a  mandamus  to  a 
writ  unless  the  right  to  the  orders  county  treasurer  to  pay  county  war- 
was  admitted  or  proved.  Brownell  v.  rants,  he  may  show  in  defense  that  the 
Gratiot  County,  49  Mich.  414.  warrants  were  founded  on  a  demand  not 
Conflioting  Claim  by  Another.  —  In  an-  legally  chargeable  against  the  county, 
swer  to  a  petition  for  a  mandamus  to  Connor  v,  Morris,  23  Cal.  448. 
the  secretary  of  state  to  compel  him  to  To  Draw  a  Warrant. —  To  a  mandamus 
pay  to  the  petitioner  part  of  an  award  to  a  county  auditor  to  draw  a  warrant 
made  by  the  Mexican  claims  commis-  on  the  county  treasurer  for  an  allow- 
sion,  the  secretary  set  up  that  he  could  ance  made  by  the  Circuit  Court,  it  is  a 
not  recognize  the  claim  of  the  petitioner  good  return  that  the  auditor  directed 
without  ignoring  the  conflicting  claim  that  such  allowance  should  be  paid  by 
of  another  person  between  whom  and  another  person  out  of  another  fund,  and 
the  petitioner  litigation  was  then  pend-  that  the  claim  had  never  been  presented 
ing.  This  answer  was  held  sufficient  to  and  allowed  by  the  board  of  county 
on  demurrer.  Bayard  v,  U.  S.,  127  U.  commissioners.  State  v,  Morris,  103 
S.  246.  Ind.  161. 

Asiignment  of  Relator's  Bight.  —  An  4.    Anderson  County  Ct.  v.  Stone,  18 

answer  that  the  plaintiff  had,  in  writ-  B.  Mon.  (Ky.)  848. 

ing,    assigned    his    contract    and    all  5.  Payment     by     Another    Person. — 

assessments  and  estimates  made  and  Where  the  answer  of  a  board  of  super- 

to  be  made  to  another  person,  who  still  visors  to  the  petition  of  a  sheriff  for  a 

held  them,  was  held  good  against  an  mandamus  to  compel  the  auditing  of 

action    on    the   contract.       Tipton    v.  his  accounts  for  serving  a  requisition 

Jones.  77  Ind.  307.  sets  up  as  a  defense  the  payment  of  the 

2.  Tallapoosa  County  v.  Tarver,  29  account  by  a  third  party,  it  is  sufficient. 
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been  held  an  insufficient  answer.* 

Fraud  must  be  distinctly  and  specifically  charged.* 
Talid  Excnie  VeoeHary.  —  The  excuse  presented  for  noncompliance 
must  be  a  valid  one.*     Immaterial  issues  or  collateral  matters  in 

a  return  will  be  rejected.*     So  a  return  that  performance  is  diffi- 

Tyler    v.    Oceana    County,   93   Mich,  his  authority.     It  was  held  that  this  re- 

448.  turn  failed  to  show  any  valid  reason 

1.  Williams  v.  Clayton,  6  Utah  86;  for  failure  to  audit  the  accounts  of  the 
State  V.  Richter,  37  Wis.  275.  petitioners. 

To  Pay  Salary.  —  In  an  action  to  com-  4.  Brainard  v,  Staub,  61  Conn.  570; 

pel  an  auditor  to  issue  his  warrant  for  State  v,   Kenney,  9  Mont.  223;  Angle 

ihe  relator's  salary  as  superintendent  v,  Runyon,  38  N.  J.  L.  403;    People  v. 

<of  schools,  it  is  no  answer  to  allege  that  Van  Leuven,  8  How.   Pr.  (N.  Y.  Sa« 

.such  salary  has  already  been  paid  to  preme  Ct.)  358;  Com.  v.  Philadelphia, 

.another  person  claiming  it  as  superin-  176  Pa.  St.  588. 

t^vi^^rM  de  facto.    Williams  v.  Clayton,  XnunaUrial  and  GoUataral  DefBouei.— 

«6  Utah  86.  Where,  in  a  mandamus  proceeding  to 

To  flign  Orders.  —  In  State  v,  Richter,  compel  the  payment  of  the  relator's  sal- 

-yj  Wis.  275,  it  was  held  that  a  county  ary  as  executive  secretary,  he  averred 

•clerk,  in  a  mandamus  proceeding  to  that    B.    was  governor  and  had  ap- 

«compel  him  to  sign  orders  for  money  pointed  him  secretary,  a  return  by  the 

•due  to  the  relator,  could  not  set  up  pay-  defendant  alleging  that  B.  was  not  go?- 

ment  by  his  predecessor  to  another  per-  ernor,  but  that  another  person  had  been 

-son,    nor  the   equities  of  such    other  elected  and  did  not  appoint  the  plain- 

-person,  to  defeat  the  relator's  claim.  tiff,   raises    an  immaterial   issue,  and 

2.  Patton    V,    State,    117    Ind.    585;  may    properly    be  stricken  out,  since 
.l^oble    V.    Paris    Tp.,    56    Mich.    219;  the   question   as  to   who   was  elected 

People  «/.  Earle,  47  How.  Pr.  (N.  Y.  C.  governor   is  immaterial.     Brainard  v. 

P1-)  370.  Staub,  61  Conn.  570. 

ClaJin  Rejected  fbr  Fraud.  —  To  an  ap-  Showing   Kisconduct.  —  In  People  v. 

-plication  to  compel  the  drawing  of  a  Van  Leuven,  8   How.   Pr.  (N.  Y.  Su- 

warrant  for  fuel  purchased,  a  return  preme  Ct.)  358,  parts  of  a  return  to  a 

Alleging  that  the  claim  was  rejected  by  mandamus  to  compel  the  taxable  in- 

the  directors  of  a  prison  because  they  habitants     to     pay   certain    expenses, 

adjudged    that    there    were   improper  which  related  to  the  nature  of  the  claim 

-weights,   mistakes  in  calculation,  and  of  the  relators,  and  which  appeared  to 

inferiority  in  the  quality  of  the  fuel,  be  set  up  with  a  view  of  showing  mis- 

but  not  alleging  that  there  was  a  fraud-  conduct  on  their  part,  were  held  im- 

.ulent  mistake,  is  bad.     Patton  v.  State,  material  and  properly  ordered  to  be 

JI17  Ind.  585.  stricken  out. 

3.  Damiiges  in  Loeating  Leree.  —  To  a  Fraud  in  Paatag«  of  Aei.  —  On  an  ap- 
inandamus  to  compel   the   auditor  to  plication  for  mandamus  to  compel  the 

issue  his  warrant  for  damages  in  locat-  comptroller  to  certify  a  claim  for  pay- 
ing a  levee  upon  the  relator's  land,  an  ment  under  a  legislative  act,  a  return 
^answer  that  the  inquest  assigning  dam-  showing  facts  recited  in  the  preamble 
.ages  did  not  identify  the  lands;  that  of  the  act  to  be  untrue  is  no  defense, 
there  was  not  sufficient  evidence  that  the  even  ihough  the  answer  tends  to  show 
levee  had  been  or  would  be  constructed;  fraud  in  securing  its  passage.    Angle 
And  that  the  respondent  had  been  un-  v,  Runyon,  38  N.  J.  L.  403. 
jable  to  find  in  his  office  any  evidence  To  Sign  Warrant.  —  On  a  mandamns 
that  the  petitioner  was  the  owner  of  to  compel  a  comptroller  to  sign  a  war- 
^ny  land  in  the  county,  was  held  in-  rant  to  pay  for  dictionaries,  an  answer 
^sufficient.     Crise  v.  Auditor,   17  Ark.  alleging  the  unsuitableness  of  the  book 
^72.  and   the   allowance  of   large  commis- 
To  Audit  Aooonnts.  —  In  Guthrie  Daily  sions  to  the  agent  securing  the  contract 
JLeader  v.  Cameron,  3  Okla.  677,  the  was  held  insufficient.     Com.  v,  Pbila- 
jrespondent,  who  was  territorial  auditor,  delphia,  176  Pa.  St.  588. 
returned  that  the  officer  who  made  the  Auditing    Claim  for  Xileage.  — To  a 
contract  which  formed  the  foundation  mandamus  to  compel  the  auditing  of 
^f  the  claim  acted  beyond  the  scope  of  a  claim  for  mileage,  an  answer  that  an- 
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cult  and  would  cause  personal  loss  to  the  respondent  has  been 
held  insufficient.* 

(9)  Assessment  and  Collection  of  Taxes.  —  When  mandamus  is 

resorted  to  in  order  to  compel  the  assessment  or  collection  of 
taxes  the  respondent  may  defend  upon  the  ground  of  satisfac- 
tion,* impossibility,'  or  want  of  jurisdiction.*  But  it  is  not  a 
good  return  to  plead  irregularities  in  prior  proceedings,*  another 
remedy,*  or  a  custom  not  authorized  by  law.'' 

other  person  held  a  certificate  of  elec-  48a;  People  v,  Halsey,  53  Barb.  (N.  Y.) 

tion  to  the  same  oflSce  was  held  insuffi-  547. 

cient  where  it  had  not  appeared  that  a  Prior  IrregnlaritioB in  AflsOMinoiit.  —  In 

contest  as  to  the  office  was  pending,  an  application  for  a  mandamus  to  the 

State- z/.  Kenney.  9  Mont.  223.  treasurer  of  the  town  to  issue  his  war- 

1.  Difllcnlt  —  Pononal  Lou.  —  The  rant  of  distress  against  the  collector  of 

duty   of  the  town  clerk   to   pay  over  taxes  for  neglecting  to  collect  a  school 

money  may  be  enforced  by  mandamus,  tax,   it  is  no  defense  that  there  were 

and  it  is  not  a  ground  for  refusing  the  illegalities  in   the   assessment.       Tre- 

writ  that  he  has  by  his  voluntary  and  mont  School  Dist.  v,  Clark.  33  Me.  482. 

wrongful  act  subjected  himself  to  loss,  Jvrisdiotlon  of  Officer.  —  Upon  an  ap- 

or  made  the  performance  of  his  duty  plication  fcr  a  mandamus  to  compel  a 

difficult  or  inconvenient.       People  v,  county  treasurer  to  issue  his  warrant 

Brown,  55  N.  Y.  180.  to  enforce  collection  of  a  tax,  he  has  no 

Direetioxi of  President.  —  Where  an  Act  power  to  sit  in  judgment  upon  the  acts 

of  Congress  imposes  upon  an  officer  of  of  the  assessors,  and  he  cannot  set  up 

the  government  a   purely   ministerial  in   his  answer  that  they   have   made 

duty,  upon  the  performance  of  which  errors  in   their  proceedings.     But    in 

the  rights  of  individuals  depend,  it  is  such   case   the   respondent   may  chal- 

not  a  sufficient  answer  to  a  mandamus  lenge   the  jurisdiction   of  any  of  the 

proceeding  against    him  to  set  up  a  officers  making   the   assessment,   and 

contrary  direction    by    the   President,  thus  show  that  the  assessment  and  tax 

U.  S.  V.  Bayard,  5  Mackey  (D.  C.)  428.  are  void.     People  v.   Halsey,  53  Barb: 

8.  Cope    V,    Collins,    37    Ark.    649;  (N.  Y.)  547. 

Huntington  County  v.  State,  109  Ind.  On  Location  of  Boflid.  —  In  proceedings 

596.  by    mandate    to    compel    a    township 

ToBeinstate  Taxes.  —  In  Huntington  trustee  to  levy  a  tax  to  pay  the  dam- 
County  z/.  State,  109  Ind.  596,  a  return  ages  awarded  by  the  Circuit  Court,  in 
to  a  petition  to  compel  county  commis-  proceedings  for  the  construction  of  a 
sioners  to  reinstate  taxes  assessed  in  township  road,  it  was  held  not  compe- 
favor  of  a  railroad  company,  alleging  tent  for  the  trustee  in  his  answer  to  at- 
a  satisfaction,  was  held  good.  tack  the  regularity  of  the  proceedings 

Honey   Setained    by    Treasiirer. —  In  on  the  trial  of  the  petition  for  the  loca- 

Cope  V.  Collins,  37  Ark.  649,  where  it  tion   of  the  road,  as  such  a  question 

was  sought  to  compel  the  County  Court  could  only  be  presented  for  review  by 

to  levy  a  tax  for  the  payment  of  a  debt,  an  appeal  from  the  original  judgment, 

an   answer  that   the   petitioner,  when  Huntington  z'.  Smith,  25  Ind.  486. 

county    treasurer,    had    retained    the  6.  Another  Eemedy  to  Compel  Payment, 

amount  of  his  claim  out  of  money  in  —  In  a  mandamus  proceeding  to  com- 

his  hands  was  considered  sufficient.  pel  the  levy  of  a  tax  to  pay  a  claim,  it 

8.  Impossibility  of  Eqnaliring  Assess-  is  not  sufficient  to  answer  that  the  re- 

menti.  —  In  State  v.  Portage,   14  Wis.  lator  might  have  taken  another  course 

550,  a  return  to  a  mandamus  to  compel  to    compel    payment.       President    v, 

an  equalization  of  assessments  for  local  Elizabeth,  40  Fed.  Rep.  799. 

improvements,  showing  that  it  was  im-  7.  Unantiunrised  Custom  of  the  Office.  — 

possible  to  make  such  an  equalization,  A  return  to  an  alternative  writ  is  bad 

was  held  sufficient.  where  it  alleges  that  the  defendant,  in 

4.  People  V,  Halsey,  53  Barb.  (N.  Y.)  refusing  to  make  the  assessment  in 

547.  question,    was    following     a     custom 

6.  Huntington  v.  Smith,  25  Ind.  486;  which  had  long  prevailed  in  the  audit- 

Tremont  School  Dist.  v.  Clark,  33  Me.  or's  office.     The  duties  of  a  trustee  and 
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i.  Affidavits  and  Verification  —  veeeuity  of  AHidaTit.  —  In 

some  states  it  is  necessary  for  the  respondent  to  file  an  affidavit 
in  support  of  his  answer  or  return  to  the  alternative  writ.* 

What  li  a  Suilloient  AffldaTit.  —  When  such  affidavits  are  required, 
they  are  not  sufficient  if  made  on  information  and  belief*  nor 
when  merely  containing  an  allegation  that  the  affiant  has  no 
knowledge  or  information  sufficient  to  form  a  belief.' 

Who  Should  ibke  AilldaTit.  —  When  the  respondent  is  a  board  the 
necessary  affidavit  should  be  made  by  one  of  the  members."* 
When  the  respondent  is  a  public  officer  the  affidavits  need  not 
necessarily  be  by  him  in  person,  but  may  be  by  some  one  having 
knowledge  of  the  facts.* 

Ai&dayit  Ixutaad  of  Eotnrn.  —  In  some  states  an  affidavit  setting  up 
the  defense,  instead  of  a  return,  is  proper  where  a  rule  to  show 
cause  is  issued  instead  of  an  alternative  writ.* 

Voriflcation  of  Eotnrn  or  Aatwer.  —  In  a  few  states  it  is  held  that  the 
respondent's  return  or  answer  must  be  verified ; ''  but  in  the 
greater  number  of  states  it  is  held  that  no  verification  of  the  return 
is  necessary.® 

auditor  are    prescribed    by  law,   and  8,  the  decision  is  apparently  in  conOict 

what  the  law  prescribes,  custom  can-  with  these  cases;  but  there  was,  in  fact, 

not  affect.     Cole  v.  State,  131  Ind.  591.  an   alternative   mandamus  issued  in- 

1.  Alichigan.  —  People  v.  Judges,   i  stead  of  a  rule  to  show  cause. 
Doug.  (Mich.)  417.  The  Kodem  Practice  is  not  to  award  a 

New  York,  —  People  v,  Tedcastle,  12  mandamus  in  the  first  instance,  but  to 

Misc.    Rep.   (N.    Y.   Super.    Ct.)    468;  grant  an  order  tu  show  cause  why  a 

People  V,  Brown,  55  N.  Y.  180;  Matter  mandamus  should  not  issue.     In  such 

of  Guess,  16  Misc.  Rep.  (N.  Y.  Supreme  cases  the   question  is  discussed  upon 

Ct.)  306;  People  V.  Fulton  County,  53  the  original  papers  on  which  the  order 

Hun  (N.  Y.)  254;  People  v,  McGuire,  was  obtained  and  upon  the  opposing 

(Brooklyn  City  Ct.)  8  N.  Y.  Supp.  852.  affidavits.    Commercial  Bank  v.  Canal 

West  Virginia,  —  Fisher  v,  Charles-  Com'rs,  10  Wend.  (N.  Y.)  25. 

ton,  17  W.  Va.  595.  Eyasive  Affidavit.  —  It  seems  that  affi- 

2.  People  V,  Fulton  County,  53  Hun  davits  in  answer  to  an  order  to  show 
(N.  Y.)  254;  Matter  of  Guess,  16  Misc.  cause  cannot  be  assumed  to  be  eva- 
Rep.  (N.  Y.  Supreme  Ct.)  306.  sive,  and  if  so  in  fact  the  respondent 

8.  People  V.  McGuire,  (Brooklyn  City  will   be  bound   by  oath  according  to 

Ct.)  8  N.  Y.  Supp.  852.  the  interpretation  evidently  intended. 

4.  Eotnrn  by  Jnsticee  of  Connty.  —  Atty.nGen.  v.  Sanilac  County,  42  Mich. 
The  proper  way  for  the  justices  of  a  72. 

county  to  make  return  to  a  mandamus  7.  State    v.    Maxwell,    19    Fla.    31; 

is  for  them  to  convene  and,  a  majority  State  v.   Sumter  County,   22    Fla.  i; 

being   present,   to  fix    upon  the  facts  State  v.  Marks,  6  Lea  (Tenn.)  12. 

they  mean  to  rely  upon  by  way  of  de-  Affidavit  of  Defenee.  —  The  rule   re- 

fense,  and  appoint  some  one  of  their  quiring  the  pleas  to  be  sworn  to  does 

body  to  make  affidavit  and  to  do  all  of  not  restrict  the  defendant  to  pleading 

the  things  required  by  the  proceeding,  matters  of  defense  which  are  within 

Lander  v.  McMillan,  8  Jones  L.   (N.  his  personal  knowledge.     The  affidavit 

Car.)  174.  is  required  as  evidence  of  the  pleader's 

5.  People  V.  Wurster,  14  N.  Y.  App.  good  faith  in  setting  up  the  defense. 
Div.  556.  State  v,  Sumter  County,  22  Fla.  i. 

6.  Commercial  Bank  v.  Canal  8.  Alabama.  —  Tallapoosa  v.  Tarver, 
Com'rs,  10  Wend.  (N.  Y.)  26;    People  21  Ala.  661. 

V.  La  Grange,  2  Mich.  187;  Atty.-Gen.        Indiana, — State  v.  Morris,  103  Ind. 

V,     Sanilac     County,    42     Mich.     72.     161. 

Though  in  Potter  v.  Homer,  59  Mich.        Missouri,  —  State    v.    Wickham,   65 
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7.  Eeply  —  a.  Propriety  of  Reply.  —  By  the  early  common 
law  no  reply  was  allowed  in  mandamus  proceedings;  that  is,  the 
respondent  s  return  was  conclusive,  and  if  it  presented  an  excuse 
sufficient  in  law  for  disobedience  of  the  writ,  the  relator  could 
not  question  the  truth  of  the  facts  set  up.* 

The  Statute  of  Anne.  —  This  rule,  however,  was  changed  by  the 
statute  of  9  Anne,  c.  20.*  This  statute  tended  to  render  man- 
damus cases  more  like  ordinary  proceedings,'  and  enabled  the 
relator  to  have  his  right  decided  in  the  mandamus  action.* 

Beply  Permitted  in  Koit  States.  —  The  statute  of  Anne  has  been 
re-enacted  or  substantially  adopted  in  most  of  the  states  in  this 
country,  and  the  relator  is  now  permitted  to  traverse  the  return 
or  to  set  up  facts  confessing  and  avoiding  it.* 

Mo.   634;    State   v.    Edwards,  it    Mo.  alternative   writ-,   and  second,  by  en- 

A  pp.  152.  abling  the  relator,   if  he  saw  fit,   to 

iVew  York,  —  People  v.  Order  of  traverse  the  return  and  thus  draw  the 
American  Star,  53  N.  Y.  Super.  Ct.  66.  question  of  right  in  issue.  The  relator 
But  see  People  v,  Fulton  County,  53  was  thus  enabled  to  have  the  right  de- 
Hun  (N.  Y.)  254.  cided  upon  the  proceeding  for  man- 

Texas.  —  Watkins  v,  Kirchain,  10  damus,  without  resorting  to  another 
Tex.  375.                                                      ,  action."     Layton  v.  State,  28  N.  J.  L. 

United  States.  —  Ex  p.  Bradstreet,  4  575. 

Pet.  (U.  S.)  io2r  6.  Alabama,  —  Speed    v,    Cocke,    57 

▼erifieation  by  Judge  Unneoeisary. —  Ala.  214;    State  v.  Williams,  69  Ala. 

The  return  by  the  District  Court  to  a  311. 

rule  to  show  cause  need  not  be  sworn  California.  —  Fowler     v.    Peirce,     2 

to  by  the  judge.    Ex  p.  Bradstreet,  4  Cal.  165. 

Pet.  (U.  S.)  103.  Connecticut.  —  Castle   v.    Lawlor,   47 

Xatter  of  Beoord.  —  An  answer  which  Conn.  340. 

discloses  sufficient  matter  of  record  in  Illinois.  —  People  v.  McCormick,  106 

the  office  of  a  public  officer  who  is  the  111.  184.     But  see  People  v,  Forquer,  i 

respondent  to  justify  his  refusal  to  act  III.  104. 

need   not    be    sworn   to.     Watkins  v,  Iowa.  —  State  v.  Jones,  10  Iowa  65. 

Kirchain,  10  Tex.  375.  Kansas,  —  State  v.  Jefferson  County, 

1.  Manaton's  Case,  T.   Raym.   365.  11  Kan.  66. 

And  see  State  v.  Horner,  10  Mo.  App.  Kentucky.  —  Maddox  v.   Graham,   2 

316;  People  V.  Ovenshire,  41  How.  Pr.  Mete.  (Ky.)  56. 

(N.  Y.  Supreme  Ct.)  164.  Louisiana.  —  State      v.      Lusitanian 

8.  State  V.  Horner,  10  Mo.  App.  316;  Portuguese  Soc,  15  La.  Ann.  73. 

People  V.  Ovenshire,  41  How.  Pr,  (N.  Mississippi,  —  Haskins       v.       Scott 

Y.  Supreme  Ct.)  164.  County,    51   Miss.  406;    Beard   v.  Lee 

In  Texas  it  was  held,  in  Fitzhugh  v.  County,  51  Miss.  542.     But  see  Police 

Custer,  4  Tex.  391,  that  although  the  Board  v.  Grant,  9  Smed.  &  M.  (Miss.) 

statute  of  Anne  had  not  been  made  of  77;  Beaman  v.  Police  Board,  42  Miss, 

force,  nor  had  any  statute  containing  237. 

provisions  of  a  similar  character  spe-  Missouri.  —  State  v.  Lockett,  54  Mo. 

cifically  applicable   to   writs  of  man-  App.  202;    State  v.  Ryan,  2  Mo.  App. 

damus   been    adopted,   yet    a    relator  303.     But  see  State  v.  Edwards,  11  Mo. 

might  reply  to  the  return  and  contest  App.    152,   and  State   v.  Newman,  91 

its  truthfulness.  Mo.  445. 

8.  Fisher  v.  Charleston,  17  W.  Va.  Montana,  —  State      v.      Kenney,     9 

608.  Mont.  223. 

4.  Oedflion  of  Sight  Involyed.  —  The  New  Jersey,  —  Layton    v.    State,  28 

statute    of    9    Anne,   c.    20,   was  de-  N.  J.  L.  575. 

signed  to  make  proceedings  by  man-  New  York,  —  People  v.  Judges,  Col. 
damus  more  efficacious,  "first,  by  &  C.  Cas.  (N.  Y.)  135;  People  z/.  Cham- 
compelling  a   prompt    return    to    the  pion,  16  Johns.  (N.  Y.)  61;    People  v. 
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Vo  B«pl7  in  a  7ew  BtetM.  —  In  a  few-  states,  however,  the  old  rule 
still  prevails,  and  the  respondent's  return  cannot  be  replied  to;' 

and  in  others  the  facts  set  up  in  the  return  are  presumed  to  be 
denied  without  a  reply.* 

Metropoliun  Police  Board,  26  N.  Y.  (N.  Y.)  318,  that  additional  affidavits  by 
316;  People  V.  Brown,  55  N.  Y.  180;  the  relators,  intended  as  a  repIicatioQ 
People  V,  Beebe,  I  Barb.  (N.  Y.)  379;  to  the  respondents,  would  not  be  re- 
People  V,  Wappingers  Falls,  13  Misc.  ceived.  Savage,  C.  J.,  saying:  "  Should 
Rep.  (N.  Y.  Supreme  Ct.)  732;  People  we  receive  the  additional  affidavits  of 
V.  r  inger,  24  Barb.  (N.  Y.)  341 ;  People  the  relators,  they  may  contain  new 
V,  Police  Board,  9  Abb.  Pr.  (N.  Y.  Su-  matter  and  then  the  trustees  should  be 
preme  Ct.)  257;  People  v.  Order  of  permitted  to  answer;  and  thus  the 
American  Star,  53  N.  Y.  Super.  Ct.  66;  proceedings  might  be  continued  toaa 
People  V.  Sage,  3  How.  Pr.  (N.  Y.  Su-  unreasonable  and  almost  interminable 
preme  Ct.)  56;  People  v.  Van  Leuven,  extent." 

8  How.  Pr.  (N.  Y.  Supreme  Ct.)  358;  1.  Delaware. — State  v.  Wilmingtoo 

People  V.  Ovenshire,  41  How.  Pr.  (N.  Bridge  Co.,  3  Harr.  (Del.)  540;  McCoj 

Y.   Supreme    Ct.)  164.      But    compare  v.  State,  (Del.  1897)  36  Atl.  Rep.  81. 

People  V,  Brooklyn,  i  Wend.  (N.  Y.)  Maine,  —  Dane  v,  Derby,  54  Me.  95. 

318.  Maryland,  —  Brosius    v.    Renter,    i 

North    Carolina. — Tucker    v.    Jus-  Har.  &  J.  (Md.)  551;  Harwood  r.  Mar- 

tices,  I  Jones  L.  (N.  Car.)  451.  shall,  10  Md.  451. 

Ohio,  —  State  v,  Hawes,  43  Ohio  St.  Nebraska,  —  People      v,      Hamilton 

16;    State  V.  Crites,  48  Ohio  St.  460.  County,  3  Neb.  244;  Long  v.  State,  17 

But  see  State  v.  Union  Tp.,  9  Ohio  St.  Neb.  60;    American  Water- works  Co. 

599,  and  Fornoff  v,  Nash,  23  Ohio  St.  v.  State,  31   Neb.  447;   State  v.  Home 

335.  St.  R.  Co.,  43  Neb.  830. 

Pennsylvania,  —  Adams    v,   Duffield,  New  Mexico,  —  Conklin  v,  Cunniog- 

4  Brews.  (Pa.)  9;  Society,  etc.  v.  Com.,  ham,  7  N.  Mex.  445. 

52  Pa.  St.  125;  Com.  V,  Dickenson,  83  "The  Btatate  of  9  Anne  Docs  V«t  Sz- 

Pa.  St.  458;   Phoenix  Iron  Co.  V.  Com.,  tend  to   the   mass  of  the  subjects  of 

113  Pa.  St.   563.     But  see   Haines  v,  mandamus,  which   remain   to  be  dis- 

Com.,  99  Pa.  St.  410.  posed  of  according  to  the  course  of  the 

South     Carolina,  —  Singleton     v,  common    law."     Dane    v,    Derby,  54 

Charleston  Tobacco  Inspection,  2  Bay  Me.  100.     It  was  held  in  this  case  that 

(S.  Car.)  106;    Hayne   v.   Hood,   i   S.  neither  the  statute  of  9  Anne,  c.  20,  nor 

Car.  23;    State  v,  (Columbia,  22  S.  Car.  any  similar  statute  had  been  adopted 

583.  in  the  state  of  Maine. 

Texas.  —  Fitzhugh  v,  Custer,  4  Tex.  Writ  and  Aniwor  the  Only  FlMdlngi.— 

391;  Griffin  V.  Wakelee,  42  Tex.  513.  In    some    states    the    only    pleacUngs 

Virginia,  —  Com.  v.  Justices,  2  Va.  allowed    in   mandamus    are   the  writ 

Cas.  9;    Cumberland   County  v.  Ran-  and  the  answer.    People  v.  Hamiltoa 

dolph,  89  Va.  614.  County,  3  Neb.  244;  Long  v.  Sute,  17 

West  Virginia,  —  Fisher  v,  Charles-  Neb.  60;  State  v.  Home  St.  R.  Co.,  43 

ton,  17  W.  Va.  595.     But  see  Poteet  v.  Neb.  830;    Conklin  v,  Cunningham,  7 

Cabell  County,  30  W.  Va.  58.  N.  Mex.  445. 

Wisconsin,  —  State  v.  Lean,  9  Wis.  8.  Borgstede  v,  Clarke,  5  La.  Add. 

279;    State   V,   Portage,    14  Wis.   550;  291;    People    v.    Order    of   American 

State  V.  Jennings,  56  Wis.  113..  Sur,  53  N,  Y.  Super.  Ct.  66;   Stotc  v. 

In  Loniiiana,  *'  on  the  hearing  upon  Union  Tp.,  9  Ohio  St.  599.    At  the 

the  return  of  the  mandamus  nisi^  at  time  this  last  decision  was  rendered, 

least  in  cases  against  other  than  judi-  however,  no  reply  was  permissible  in 

cial  officers,  the  relator  may  either  rely  Ohio. 

upon  the   insufficiency  of  the  return  Beply  Prtinnied  to  Be  Waived.  —  When 

alone,  or  he  may  traverse  the  same  by  the  record  fails  to  show  that  any  action 

proof  without    any  formal    answer.  was  had  or  asked  for  upon  the  omts- 

State   7.  Lusitanian   Portuguese   Soc.,  sion  to  reply  or  demur  to  the  special 

15  La.  Ann.  73.  paragraphs  of  the  return,  and  the  par- 

AffldaTits    as    BepUeation.  —  It    was  ties  go  to  trial  without  issue  joined  on 

held  in  People  v,  Brooklyn,  i  Wend,  such   paragraphs,  the   Supreme  Court 
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When  the  Bttvni  Is  Inrailloleiit  in  substance  the  matter  thereof  ought 
not  to  be  put  in  issue,  and  therefore  a  traverse  ought  not  to  be 
tendered,  and  if  tendered  no  issue  ought  to  be  joined  thereon.* 

Bight  to  Beplj  Lost  by  Bemnrror.  —  The  relator  may  lose  the  right  to 
reply  by  demurring  to  the  return.* 

Against  JodioUl  Oflieors  —  Vo  Boply.  —  In  some  states  it  is  held  that 
in  mandamus  proceedings  against  judicial  officers  a  return  made 
by  them  is  conclusive,  and  cannot  be  traversed  by  the  relator ;  * 
for  instance,  where  it  is  answered  that  a  proposed  bill  of  excep- 
tions does  not  state  the  facts  truly.* 

b.  Admissions  —  Eflbot  of  Pfcilnro  to  Uoply.  —  In  states  where  the 
relator  is  permitted  to  reply  to  the  respondent's  return,  if  he  fails 
to  do  so  he  thereby  admits  the  truth  of  any  fact  set  up  in  such 
return.*  And  the  same  is  trye  when  the  relator  demurs  or 
applies  for  a  peremptory  mandamus  notwithstanding  the  return.* 

will  presume  that  a  reply  was  waived,  by  perjury  of  a  party  in  interest  is  not 

Smith  V.  Johnson,  69  Ind.  55.  traversable.     State  v,  Edwards,  11  Mo. 

1.  Com.  V,  Justices,  2  Va.  Cas.  9.  App.  152. 

8.  People   V.    McCormick,    106    111.  4.  Poteet  v,   Cabell  County,  30  W. 

184;    State   V,   Lusitanian   Portuguese  Va.  58. 

Soc.,  15  La.  Ann.  73.  5.  Michigan. — Mead      v,      Ingham 

Bifloretion    of   Court.  —  Where    a  de-  County,   36    Mich.    416;    Murphy    v. 

murrer  to  an  answer  has  been  over-  Reeder  Tp.,   56    Mich.   505;     Loomis 

ruled,  the  court  may  or  may  not,  in  its  V.Rogers,  53  Mich.  135;  Farnsworth  v. 

discretion,  allow  the  relator  to  raise  an  Kallaska  County,  56  Mich.  640;  Aplin 

issue  of  fact  by  making  a  reply  to  the  v.    Midland    County,    84    Mich.    121; 

answer.     People   v.    McCormick,    106  Tyler  v,  Oceana  County,  93  Mich.  448. 

111.  184.  Mississippi.  —  Carroll    v.      Police 

8.  California.  —  Sansom  v.  My  res,  77  Board,  28  Miss.  38. 

Cal.  356.  New  York.  —  People  v.   Brown,   55 

Michigan.  — Orr  v.   Wayne    Circuit  N.  Y.  180;  People  v.  Judges,  Col,  &  C. 

Judge,  23  Mich.  536.    And  see  Just  v.  Cas.  (N.  Y.)  135;    People  v.  Finger,  24 

Wise  Tp.,  47  Mich.  511.  Barb.  (N.  Y.)  341. 

Missouri. — State    z/.    Edwards,     ii  North  Carolina, — Tucker  v.  Justices, 

Mo.  App.  152.  I  Jones  L.  (N.  Car.)  451. 

Pennsylvania.  —  Haines  v.  Com.,  99  United  States. — Ex  p,  Newman,  14 

Pa.  St.  410.  Wall.  (U.  S.)  166. 

IVest    Virginia. -^"Pote^t    v.    Cabell  What    Facts    Admitted.  —  Failure    to 

County,  30  W.  Va.  58;   State  v.  Cun-  reply  admits  only  such  facts  as  are 

ningham,  33  W.  Va.  607;   Cummings  relevant  to  the  subject  of  inquiry  be- 

tf.  Armstrong,  34  W.  Va.  i.  fore    the    court.      Carroll    v.    Police 

Ezttrdio  of  Office.  —  Statements  in  an  Board,  28  Miss.  38. 

answer  that  the  superintendents  sought  Sestiiig  on   Affidavits.  —  If    a    party 

to  be  removed  by  the  proceedings  have  seeking  a  writ  of  mandamus  elects  to 

retained  the  files  and  records  of  their  rest  his  case  upon  affidavits,  the  an- 

offices,    have    constantly    denied    the  swering  affidavits   which  are    neither 

right  to  make  the  removal,  and  have  traversed  nor  confessed  and  avoided 

continued  to  act  as  officers,  are  conclu-  must    be    taken    as    true.     People  v. 

sive  against  the  claim  of  the  new  ap-  Brown,  55  N.  Y.  180. 

pointees  that  they  have  acted  as  such  6.  Mississippi.  —  Beard    v.    Lee 

officers  with   general  acquiescence  in  County,  51  Miss.  542;  Police  Board  v, 

their  righL     Mead  v.  Ingham  County,  Grant,  9  Smed.  &  M.  (Miss.)  77;  Police 

36  Mich.  416.  Board  v.  Ray,  12  Smed.  &  M.  (Miss.) 

To  Onmt  Vew  Trial.  —  A  return  which  342;    Jefferson  County  v.  Arrghi,   51 

shows  that    a  second   new  trial   was  Miss.  667. 

granted  because  the  trial  judge   was  Missouri.  —  State     v.    Smith,    (Mo. 

satisfied  that  the  verdict  was  obtained  1891)  15  S.  W.  Rep.  614. 
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netdlng.  MA  NBA  MUS.  BqOy. 

Where  a  Cue  Ii  Babmitted  on  Petitioii  and  Aiifwer,  it  is  held  that  the 
defendant  is  not  entitled  to  have  the  statement  of  his  answer 
taken  as  true.* 

Effeot  of  Denial  by  the  Eelator.  —  The  respondent,  of  course,  is  not 
entitled  to  have  any  statements  in  his  answer  which  have  been 
denied  by  the  relator  taken  as  true.* 

Beply  Admiu  Legal  Snilloleney  of  Aniwer.  —  Where  the  defendant 
makes  return,  and  the  relator,  instead  of  demurring  thereto,  pleads, 
taking  issue  upon  a  material  allegation  in  the  return,  he  thereby 
admits  that  on  its  face  the  return  is  a  sufficient  answer  to  the  case 
made  by  the  alternative  writ.' 

c.  Form  and  Contents  of  Reply  —  Xravene  or  Confeeden  aaa 
Ayoidance.  —  If  the  relator  replies  to  the  respondent's  return  he 
must  either  traverse  the  facts  alleged  therein,  or  set  up  matter  in 
confession  and  avoidance ;  *  but  it  is  not  necessary  to  deny  mere 
inferences  •  or  immaterial  matters  in  the  return.* 

New  Jersey.  —  Silverthorne  r.  Warren  8.  State    v.    Lusitanian    Portuguese 

R.  Co.,  33  N.  J.  L.  372.  Soc.,  15  La.  Ann.  73;  People  v.  Finger, 

Pennsylvania.  —  Com.   v.  Dickinson,  24  Barb.  (N.  Y.)  341. 

83  Pa.  St.  458.  4.  New  Jersey,  —  Chosen  Freeholders 

1.  People  V,  Danville,  T47   111.    127;  r.  Pennsylvania  R.  Co.,  45  N.  J.  L.  82. 
State  V,  Gathers,  25  Neb.  250.     Contra^  North    Carolina,  —  Tucker     v.    Jus- 
Keller  V.  Deo,  (Mich.   1898)  75   N.  W.  tices,  i  Jones  L.  (N.  Car.)  451. 
Rep.  145,  5  Detroit  Leg.  N.  130.  Ohio.  —  State  v.  Flinn,  10  West.  L 

Sabmiesion  Without  Formal  IianoB. —  J.  (Ohio)  363,  i  Ohio  Dec.  (Reprint)  551 

By  submitting  a  case  on  printed  briefs  Pennsylvania,  —  Phoenix  Iron  Co.  v. 

without  any  formal   issues  of  law  or  Com.,  113  Pa.  St.  563. 

fact,  or  taking  steps  for  a  rule  on  the  Wisconsin.  —  State  v.   Lean,  9  Wis. 

relator  to  reply  to  the  answer  or  to  in-  279;    State  r.  Eaton,  11  Wis.  29;  State 

sist  on  a  default,  the  respondent  will  v.  Portage,  14  Wis.  550. 

waive  a  formal  issue,  and  he  will  not  Hoply   to    Katter    in    ConfBMion   and 

be  any  more  entitled  to  the  benefit  of  Ayoidanco.  —  Where     the    respondents 

the   affirmative   facts   alleged   by  him  file   a  return  which  admits  a  material 

than  if  they   had  been  formally  trav-  allegation  set  out  in  the  petition,  but 

ersed.     In  such  case  the  answer  may  avers  new  matters  in    avoidance,  the 

be  treated  as  merely  a  demurrer  to  the  petitioner  in  his  reply  should  traverse 

petition.     People  v.  Danville,   147   III.  the    new    matter,   and    not    base    his 

127.  pleading  on  the  admitted  fact.    Such 

Qnostioni  of  Law.  —  It  is  not  ground  an  issue  as  the  latter  will  be  treated  as 

for  the  refusal  of  a  writ  of  mandate  immaterial.       Tucker    v     Justices,    i 

that  certain  specific  facts  alleged  in  the  Jones  L.  (N.  Car.)  451. 

respondent's  answer  were  not  denied  QnMtionfl of  Law  Ouoly  Baisad.  —  Where 

in  the  relator's  replication,  where  they  the  pleadings  raise  merely  questions  of 

raised  questions  of  law  only,  and  where  law,  it  is  no  ground  for  the  refusal  of 

he  relied  upon  the  facts  alleged  in  his  a  writ  of  mandamus  that  certain  spe- 

affidavit  and  expressly  admitted  by  the  cific  facts  alleged  in  the  respondent's 

answer  as  ground  for  the  relief  prayed  answer  were  not  denied  in  the  relator's 

for.     State  v.  Kenney,  9  Mont.  223.  replication,    where    the   relator   relied 

In  Miohigan,  in  mandamus  proceed-  upon  the  facts  alleged  in  his  affidavit, 

ings   where   the  hearing  is   upon  the  and  expressly  admitted  by  the  respond- 

petition  and  answer,  the  answer  must  ent's  answer,  as  ground  for  the  relief 

be    taken    as    true.      Keeler    v,   Oeo,  which  he  prayed.     State  v.  Kenney,  9 

(Mich.  1898)  75  N.  W.  Rep.  145,  5   Oe-  Mont.  223. 

troit  Leg.  N.  130.                "  5.  Society,  etc.,  v.  Com.,  52  Pa.  St 

8.  People   V.    Delaware    County,    *2  125. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  50.  6.  Chosen   Freeholders  v,    Pennsyl- 
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Ptediag.  MANDAMUS,  Action  for  FalM  Beti^. 

An  EqnitoUe  ]>«fenM  to  matter  alleged  by  the  respondent  may  be 
set  up  in  the  reply.* 

Boputure.  —  The  reply  must  not  depart  from  the  case  made  by 
the  petition.* 

8.  Action  for  False  Betum.  —  At  Common  Law,  and  in  those  states 
where  the  statute  of  Anne  has  not  been  adopted,  the  only  remedy 
which  the  relator  has  when  the  respondent  interposes  a  return 
setting  up  facts  which  are  not  true  is  to  proceed  by  a  civil  action 
for  damages  for  the  false  return.' 

The  Statute  of  Anne.  —  It  would  seem,  however,  that  in  states  which 
have  adopted  the  provisions  of  the  statute  of  Anne,  where  the 
return  has  been  adjudged  insufficient  on  demurrer,  and  a  per- 
emptory mandamus  has  been  awarded,  according  to  the  relator's 
prayer,  there  can  be  no  foundation  for  an  action  for  false  return, 
and  the  relator  is  not  entitled  to  an  assessment  of  damages.^ 

Beply  and  Action  for  Falae  Betnm.  —  Some  of  the  statutes  giving  th^ 
relator  the  right  to  reply  provide,  in  substance,  that  upon  such 
reply  being  made  the  same  proceedings  shall  be  had  as  were 
formerly  had  in  an  action  for  a  false  return.* 

vania  R.  Co.,  45  N.  J.  L.  87;    State  v,  Pennsylvania.  —  COnrow   v,  Schloss, 

Flinn,  10  West.  L.  J.  (Ohio)  363,  i  Ohio  55  Pa.  St.  28. 

J)ec.  (Reprint)  551.  West  Virpinia.  —  Fisher  v.  Charles- 

^0  File  BiU  of  Ezceptioni.  —  Where,  ton,  17  W.  Va.  595. 

to  a  mandamus  to  put  on  file  a  bill  of  England.  —  Rex   v.   Lyme   Regis,    i 

exceptions  allowed  by  the  court,  the  Doug.  149;   Reg.  v.  Chapman,  6  Mod. 

finswer  is  that  there  is  no  bill,  but  a  152;  Rex  t.  Abingdon,  12  Mod.  308. 

paper  purporting  to  be  and  erroneously  Form  of  Action.  —  The  return  may  be 

regarded  as  such,  a  traverse  praying  falsified  in  an  action  on  the  case  or  by 

inspection  of  the  record  is  bad,  as  rais-  a  criminal  information  for  a  false  re- 

ing   an    immaterial    issue.      State    v.  turn.     Dane  v.  Derby.  54  Me.  95. 

Flinn,  iq  West.  L.  J.  (Ohio)  363,  i  Ohio  What  It  a  False  Eeturn.  —  An" action 

Dec.  (Reprint)  551.  will  lie  for  suppressio  veri  in  a  return, 

1.  Devereaux     v.    Brownsville,     29  as  for  z.n  allegatio  falsi.     Rex  r.  Lyme 

Fed.  Rep.  742.  Regis,  i  Doug.  149. 

8.  State  V.   Williams,   69  Ala.   311;  Vnanthoriied  Setom.  —  A  return  to  a 

^tate  V,  Newman,  91  Mo.  445.  mandamus  directed  to  a  corporation, 

Departure  from  Eyasiye  Pleading.  —  In  made  by  the  mayor  in  the  name  of  the 

State  V.  Newman,  91   Mo.  445,  it  was  major  part  of    its   members    without 

held  that  the  relator,  by  evasive  state-  their  consent,  is    a  false   return,    for 

ments  in   his  first   pleading,  had   ad-  which  an  information  lies  against  the 

mitted  certain  facts,  and  he  was  not  mayor.     Rex   v.   Abingdon,    12    Mod. 

permitted  to  plead  to  a  certain  return  308. 

setting  up  such  facts.  The  Sottainin^  of  a  Demnrrer  to  a  Se- 

8.  Delaware.  —  McCoy  v.  State,  (Del.  torn  does  not  give  a  foundation  for  an 

1897)36  A tl.  Rep.  81;  State  z/.  Wilming-  action    for  a   false  return.      State   v. 

lOTi  Bridge  Co.,  3  Harr.  (Del.)  540.  Ryan,  2  Mo.  App.  303. 

Kentucky.  —  Daniel  v.  County  Ct.,  i  4.  State  v.  Ryan,  2  Mo.  App.  303. 

Bibb  (Ky.)  498.  See  also   Haskins  v.  Scott  County,  51 

Maine.  —  Dane  v,  Derby,  54  Me.  95.  Miss.  406,  and  the  cases  cited   in  the 

Maryland.  —  Harwood   v.   Marshall,  next  preceding  note. 

loMd.  451;    Brosius  V.  Reuter,  i  Har.  5.  State   v.  Jennings,  56  Wis.   113; 

&  J.  (Md.)  551.  Tucker  v.  Justices,  1  Jones  L.  (N.  Car.) 

Mississippi.  —  Beaman       v.      Police  451;"  People  «/.  Sage,  3  How.   Pr.  (N. 

Board,  42  Miss.  237.  Y.  Supreme  Ct.)  56;    People  v.  Order 

New   York.  —  People  v.   Ovenshire,  of    American  Star,   53   N.   Y.   Super. 

41  How.  Pr.  (N.  Y.  Supreme  Ct.)  164.  Ct.  66. 
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pleading.  MANDAMUS.  Hotiou. 

In  the  Cue  of  a  Corporation,  the  action  may  be  against  the  corpora- 
tion or  any  member  of  it.* 

The  Jndgment.  —  The  relator,  at  common  law,  recovered  damages 
and  costs  in  the  action  for  the  false  return ;  *  and  upon  the 
recovery  of  such  judgment  thereby  became  entitled  to  a  peremp- 
tory writ  of  mandamus.  • 

9.  Motions  — ^7.  To  Strike  Out  —  irreioTaiit  Aiiegatiou.  —  Parts 
of  a  pleading  which  are  improperly  pleaded,  as  where  they  are 
irrelevant,  may  be  stricken  out  on  motion  to  that  effect.* 

Indeflniteneof.  —  It  has,  however,  been  held  that  the  motion  to 
strike  out  should  not  be  used  where  the  pleading  was  merely 
indefinite,  but  not  frivolous.* 

notion  to  Strike  Oat  and  Bomnrrer.  —  It  has  been  held  that  a  motion 
to  strike  out,  and  not  a  demurrer,  is  the  proper  pleading  to  raise 
the  question  whether  a  pleading  should  be  sworn  to.*  On  the 
other  hand,  a  motion  to  strike  out  and  a  demurrer  have  been 
treated  as  co-ordinate  remedies.^ 

b.  To  Make  More  Definite  and  Certain.  —  In  a  number 
of  cases  a  motion  to  make  more  definite  and  certain  is  recognized 
as  the  proper  pleading  to  correct  defects  of  form  in  mandamus 
proceedings.® 

1.  Reg.  V,  Chapman,  6  Mod.  153.  Ld.   Raym.    135,  that  no  peremptory 
lUjority  of  Corporation  —  Kayor't  IAm^    mandamus  could  be  issued  from  the 

bility.  —  A  false  return  by  a  majority  King's   Bench   upon   an  action   for  a 

of  a  municipal  corporation  is  taken  to  false   return   decided  in  fayor  of  the 

be  the  return  of  the  mayor,  unless  he  plaintiff  in  the  Common  Pleas, 

disavows  it.       Reg.    v.    Chapman,    6  4.  People   v.   Highway  Com*rs,    11 

Mod.  152.  How.  Pr.  (N.  Y.  Supreme  Ct.)  89;  Peo- 

Eetnm  by  Another.  —  The  respondent  pie  v.  Police  Board,  9  Abb.  Pr.  (N.  Y. 

cannot  be  made  liable  for  an  action  for  Supreme  Ct.)  257;  People  v.  Van  Leu- 

a  false  return  where  the  return  is  made  ven,  8  How.  Pr.  (N.  Y.  Supreme  Ct.) 

by  another    person    than   the   one   to  358;  Crans  v.  Francis,  24  Kan.  750. 

whom  the  writ  is  directed.     Dinwiddle  The  Conrt  Kay  Strike  Oat,  on  Iti  Ovn 

Justices  V,  Chesterfield  Justices,  5  Call  Kotion,  matter  in  an  affidavit  reflecting 

(Va.)  556. /^r  ^Tucker,  J.     And  see  Rex  on  the  conduct  of  the  respondent  as  a 

V,  Abingdon,  12  Mod.  308.  public  officer.     People  v.  Murray,  33 

2.  Castle   v.  Lawlor,  47  Conn.  340;  Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  53. 
State  V.  Jefferson  County,  11  Kan.  66.  A  Kotion  to  Quash  an  Aniwer  Is  Vot 

8.  Ka nsas .  —  State     v,     Jefferson  EqniTalent  to  a  motion  to  strike  out  a 

County,  II  Kan.  66.  part  of  it  as  redundant  and  superflu- 

Maine.  —  Dane  v.  Derby,  54  Me.  95.  ous,  or  to  compel  an  election  between 

Mississippi,  —  Police  Board  v.  Grant,  different  defenses.     Crans  v.  Francis, 

9  Smed.    &   M.   (Miss.)  77;    Swan   v.  24  Kan.  750. 

Gray,   44    Miss.   393;     Beard    v.    Lee        5.  State  v.  Jennings,  56  Wis.  113. 
County,  51  Miss.  542.  Argtunentative  and  Immaterial  Fload- 

New  Jersey.  —  Layton  z/.  State,  28  N.  ing. —  When    a    portion    of    a   return 

J.  L.  575.  is  alleged  to  be  immaterial  or  argu- 

New  York.  —  People  v.  Metropolitan  mentative  the   remedy  is  not  by  de- 
Police  Board,  26  N.  Y.  316.  murrer,  but  by  motion  to  strike  out. 

England.  —  Buckley    v.    Palmer,    2  People  v.  Highway  Com*rs,  11  How. 

Salk.  430.     But  see  Green  v.  Pope,  i  Pr.  (N.  Y.  Supreme  Ct.)  89. 
Ld.  Raym.  125,  2  Salk.  428.  6.  State  v.  Maxwell,  19  Fla.  37. 

King's  Bench  and  Common  Pleas. —  It        7.  State  v.  Moss,  35  Mo.  App.  441. 
was  held  in  Anonymous,  2  S«.lk.  428,        8.  Copeland    v.   State,  126  Ind.  51; 

reported   sub    nom.   Green  v.   Pope,  i  Crans  v.  Francis,  24  Kan.  750;  Hardy 

750  Volume  XHL 


Pleadiiig.  MANDAMUS.  AsMBdmoits. 

Ol^Mtioii  Vot  KadA  by  Bemorrer.  —  This  motion  is  to  be  used  in  cases 
of  uncertain  pleadings,  rather  than  a  demurrer.* 

c.  To  Dismiss.  —  It  has  been  held  that  a  demurrer,  and  not  a 
motion  to  dismiss,  is  the  proper  remedy  where  the  relator's  plead- 
ing discloses  the  fact  that  he  has  a  plain,  speedy,  and  adequate 
remedy  at  law.* 

d.  For  Further  Return.  —  A  motion  for  a  further  or  sup- 
plementary return  is  an  anomalous  motion,  which  has  only  been 
recognized  in  a  few  New  York  cases.  • 

10.  Amendments — a.  In  General.  —  It  is  a  general  rule  that 
all  pleadings  in  mandamus  cases  may  be  amended  at  the  discretion 
of  the  court.^     But  a  motion  to  amend  should  be  made  in  the 

V.  Parington,  6  S.  Dak.  382;    State  v,  named,  it  is  within  the  power  of  the 

Jennings,  56  Wis.  113;  State  v,  Dalton,  court  to  amend  it.     People  v.  Brother- 

I  Ohio  Cir.  Ct.  Rep.  119.  hood,  etc.,  19  Civ.  Pro.  Rep.  (N.  Y.  Su- 

If  aa  Answer  Lmtm  tiw  Plaintiif  in  pre  me  Ct.)  175,    following  People    v, 

Sonht  as  to  what  allegations  of    his  Baker,   14   Abb.   Pr.  (N.  Y.  Supreme 

complaint  are  intended  to  be  denied  Ct.)  19,  35  Barb.  (N.  Y.)  105. 

and  what  admitted,  the  answer  is  sub-  8.  See  People  v.  New  York  C.  PI.,  9 

ject  to  a  motion  to  make  more  definite  Wend.  (N.  Y.)  429;  People  v.  Judges,  3 

and  certain.     Hardy  v,  Purington,  6  How.   Pr.  (N.  Y.)  31;  People  v.  Oven- 

S.  Dak.  382.  shire,  41  How.  Pr.  (N.  Y.  Supreme  Ct.) 

Indsflnite  but  Vot  FrlTolovt.  —  Where  164;    People  v.   Highway    Com'rs,    7 

an  allegation  in  a  pleading  is  indefinite  Wend.  (N.  Y.)  475. 

but  not  frivolous,  the  remedy  is  by  Additional  Faots  Knst  Appear. — Where 

motion  to  make  more  definite  and  cer-  a  motion  for  a  further  return  of  addi- 

tain,   and  not  by  disregarding    it  or  tional  facts  is  made  upon  the  filing  of 

striking  it  out  altogether.     State    v,  an    alternative   writ    and    the    return 

Jennings,  56  Wis.  113.  thereto,  such  additional  facts  must  ap- 

1.  Copeland   v.   State,  126  Ind.   51;  pear  in  the  original  writ,  otherwise  a 

Mitchell  V,  Stinson,  80  Ind.  324;  Mar-  further  return  will  be  denied.     People 

quess  V,  La  Baw,  82  Ind.  550;  Wright  v.  Judges,  3  How.  Pr.  (N.  Y.)  31. 

V.  Williams,  83  Ind.  421;    Thomson  v.  An  AnomiioTis KoUon.  —  *'  The  writ  of 

Madison  Bldg.,  etc.,  Assoc.,   103  Ind.  mandamus  is  not,  and  never  was,  a 

279.  bill  of  discovery.     No  inquisition  of  the 

8.  Meyer    v.    Dubuque    County,   43  conscience  of  a  defendant  in  the  nature 

Iowa  592.  of  a  bill  of  discovery  was  known  to  the 

notion  to  DiimiM  Befmed.  —  In  State  common  law.  A  motion  by  the  relator 
V.  Beloit,  20  Wis.  79,  a  motion  to  dis-  to  compel  the  defendant  to  make  a 
miss  a  rule  requiring  supervisors  to  further  return  is  an  anomalous  pro- 
show  cause  why  they  should  not  be  ceeding.  No  trace  of  it  is  to  be  found 
compelled  to  levy  a  lax,  on  the  ground  in  the  practice  of  the  King's  Bench, 
that  it  appeared  from  the  affidavits  of  and  the  only  direct  authority  for  such 
the  relator  that  only  one  supervisor  a  proceeding  in  this  state  to  which  we 
had  ever  qualified  and  that  the  time  have  been  referred,  or  which  I  have 
allowed  by  the  other  two  to  qualify  been  able  to  discover,  is  the  very 
was  passed,  was  refused.  peculiar  case  of  the  People  «/.  New  York 

On  a  notion  to  Discharge  a  Bnle  to  C.  PI.,  9  Wend.  (N.  Y.)429.    That  case 

show  cause   why  a  peremptory  man-  did  not  purport  to  be  founded  on  any 

damns  should  not  issue,  the  court  can-  authority    or    prior  adjudication,   and 

not  look  at  any  facts  outside  the  record  was  apparently  a  not  much  considered 

annexed   to  the   application   for  such  decision  of  a  non-enumerated  motion." 

'  rule.     State  v.  Sheboygan  County,  20  People  v.  Ovenshire,  41  How.  Pr.  (N. 

Wis.  104.  Y.  Supreme  Ct.)  164. 

Where  a  Ketion  to  Set  Aside  a  Writ  It  4.  Arkansas,  —  Ex  p.  Crise,  16  Ark. 

Made  on  the  ground  that  it  is  not  made  193. 

returnable  at  the  proper  time,  and  the  Iowa,  —  State  v,   Keokuk,    18   Iowa 

motion  is  made  before  the  return  day  388. 
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court  which  is  asked  to  award  the  writ,  as  an  amendment  will  not 
]be  allowed  on  appeal.  * 

b.  Of  Petition.  —  It  has  been  held  that  the  petition  in  man- 
damus proceedings  may  be  amended,*  even  after  trial,*  or  it  may 
be  treated  as  amended  as  to  formal  defects.  ** 

In  Wliat  Partioulan.  —  An  amendment  to   a  petition  may  add 

material  averments,*  change  the  form  of  action*  or  the  prayer,'' 

^Mississippi. — Jones     v,     Gibbs,     51  Maryland,  —  Harwood  v,    MarshaU, 

Miss.  401.  10  Md.  451. 

Missouri.  —  State   v.    Moss,    35   Mo.  Michigan,  —  Grand    Rapids  v.   Bur* 

App.  441;  State  V,  Williams,  96  Mo.  13.  lingame,  102  Mich.  321. 

Nebraska.  —  American    Water- works  Minnesota. — State    v.    Minneapolis, 

Co.  V.  State,  31  Neb.  448.  etc.,  R.  Co.,  39  Minn.  219. 

New  York.  —  People  v.  Marsh,  21  N.  Missouri,  —  State  v.  Baggott,  96  Mo. 

Y.  App.  Div.  88.  63. 

Ohio,  —  Chinn  v.  Trustees,  32  Ohio  New  Hampshire.  —  School  Dist.  No.  8 

St.    237;    State  V,  Crites,  48  Ohio  St.  v.  Perkins,  49  N.  H.  538, 

169.  New  York.  —  People  v.  Civil  Service, 

Pennsylvania. — Com.    v.     Philadel-  etc.,  Boards,   17  Abb.  N.  Cas.  (N.  Y. 

phia,  180  Pa.  St.  12.  Supreme  Ct.)  64. 

United  States.  —  U.   S.  v.  Union  Pac.  Ohio,  —  State  v,  Crites,  48  Ohio  Su 

R.  Co..  4  Dill.  (U.  S.)  481.  174. 

StatutM  Ezprewly  Kade  AppUeaUe.  —  Pennsylvania.  —  Com.  v,  Westfield,  i 

"  When  it  is  stated  that  at  cpmmon  law  Pa.  Dist.  Rep.  497;  Com.  v.  McCauley, 

a  return  was  not  allowed  to'be  amended  2  Pa.  Co.  Ct.  Rep.  459,4  Lane.  L.  Rev. 

after  it  had  been  filed,  not  even  in  a  (Pa.)  50. 

matter  of  mere  form  (Tapping  on  Man-  South  Carolina,  —  Runion  v.  Latimer, 

dam  us  409),  and  that  the  same  was  true  6  S.  Car.  126. 

as  to  writs  after  the  return,  and  that  l^exas.  —  Wright  z/.  Neathery.  14  Tex. 

this  practice  prevailed  after  the  pass-  211;  Nelson  v,  Edwards,  S5    lex.  390; 

ing  of  the  statute  of  9  Anne,  c.  20,  §  7,  Brown  v.  Ruse,  69  Tex.  592. 

and  after  all  the   statutes  of  jeofails  Wisconsin,  —  State   v.    Hastings,    10 

were  extended  to  writs  of  mandamus.  Wis.  518;  State  v.  Pierce  County,    71 

it  will  become  apparent  that  there  was  Wis.  321. 

a  reason   for   making   these   statutes  Amwiding  Information  tor  Writ. — Error 

of  amendment  expressly  applicable  to  cannot  be  assigned  upon  an  order  allow- 

writs  of  mandamus."     State  v.  Moss,  ing  the  relator  to  amend  the  informa- 

35  Mo.  App.  448.  tion,    as    the    defendant    answers    or 

DifcreUon  of  Court. — An  application  to  pleads  to  the  writ,  and  not  to  the  in- 

permit  an  amendment  is  addressed  to  formation.     State  z/.  Bailey,  7  Iowa  390. 

the    discretion    of    the   court.     Exp.  8.  Amendment  After  Trial.  —  The  peti- 

Crise,  16  Ark.  193;  U.  S.  v.  Union  Pac.  tion  may  be  amended  after  trial  to  cod- 

R.  Co..  4  Dill.  (U.  S.)48i.  form   to  the   proofs.     State  v.    Pierce 

1.  Com.  V.  Philadelphia,  180  Pa.  St.  County,  71  Wis.  321. 

12;  Brower  v,  O'Brien,  2  Ind.  431.  4.  Harwood  v.  Marshall,  10  Md.  451. 

Amendment  Befeating  Appeal.  —  When  5.  Com.  v,  McCauley,  4  Lane.  L.  Rev. 

an  erroneous  ruling  is  the  ground  for  (Pa.)  50,  2  Pa.  Co.  Ct.  Rep.  459. 

an  appeal,  an  amendment  which  would  6.  Form  of  Action  Changed.  —  For  a 

defeat  the  cause  of  appeal  cannot  be  case  where  a  petition  originally  for  an 

allowed  in  the  Supreme  Court.     Askew  injunction  was  by  amendment  changed 

V.  Pollock,  66  N.  Car.  49.  to  a  proceeding  for  a  mandamus,  see 

S.  California, — Walkerley  v.  Greene,  Nelson  v,  Edwards,  55  Tex.  390. 

104  Cal.  208.  7.  A  Prayer   of  a   Petition   Hay   Be 

Illinois,  —  Watts  v,  McLean,  28  111.  Amended  by  striking  out  parts  of  it,  if  it 

App.  537.  is  too  broad.     State  v.  Baggott,  96  Mo. 

Indiana,  —  Brower  v.  O'Brien,  2  Ind.  63. 

431 ;  Morris  v.  State,  94  Ind.  565.  The  relator  may  amend  his  plead- 

lowa,  —  State  v.  Bailey,  7  Iowa  390;  ings.  if  he  has  not  asked  for  all  the  re- 
Palmer  V.  Jones,  49  Iowa  405.  lief  to  which  he  is  entitled,  so  as  to 
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and  correct  errors  as  to  the  parties  plaintiff  *  or  respondent.* 
c.  Of  Alternative  Writ.  —  In  many  cases  it  has  been  held 

that  the  alternative  writ  of  mandamus  may  be  amended.' 

Bieeretion  of  the  Court.  —  But  it  rests  in  the  discretion  of  the  court 

whether  or  not  to  allow  such  amendment.* 

cover    the  case  proved  on   the   trial.  Iowa.  —  State  v.  Bailey,  7  Iowa  390. 

State  V.  Crites,  48  Ohio  St.  174.  Kansas.  —  Stevens  v.  Miller,  3  Kan. 

1.  Brower  v,    O'Brien,   2   Ind.  431;  App.  192. 

Runion  v.  Latimer,  6S.  Car.  126.     But  Maine.  —  Anonymous,  31  Me.  591. 

see  People  v.  State  Board  of  Canvassers,  Minnesota.  —  State    v.    Minneapolis, 

129  N.  Y.  373.  etc.,  R.  Co.,  39  Minn.  219. 

In  Vameof  State.  —  In  Runion  v.  Lati-  Missouri,  —  Taylor  z/.  Moss,  35  Mo. 

mer,  6  S.  Car.  126,  it  was  held  that  App.  470;  School  Dist.  No.  \i  v.  Lau- 

where  an  application  for  a*  mandamus  derbaugh,  SoMo.  190;  State  t^.  Baggott, 

was  in  the  name  of  the  applicant  when  96  Mo.  63. 

it  should  have  been  in  the  name  of  the  Nebraska.  —  Long  v.  State,  17  Neb. 

state,  but  no  objection  was  made  by  the  60. 

return  or  antecedent  thereto,  the  ques-  New  Jersey.  —  Brown  v.  Rah  way,  51 

tions    involved   could    be    legally  de-  N.  J.  L.  279;  Fairbank  v,  Sheridan,  43 

cided  and  the  proceedings  afterwards  N.  J.  L.  82. 

amended.     See  also  Brower  v.  O'Brien,  New    York.  —  Smith    v.    Camp,    58 

2  Ind.  431.  Hun  (N.  Y.)  434;  People  v.  Earle,  47 

Amendment  Sefkued.  —  It  was  held  in  How.  Pr.  (N.  Y.  C.  PI.)  370;  People  v. 

People  z\  Stale  Board  of  Canvassers,  129  Baker,  14  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

N.  Y.  373,  that  a  mandamus  proceeding  19;  People  r.  Columbia  Club,  20  Civ. 

instituted  by  a  private  person  could  not,  Pro.   Rep.   (N.   Y.   Supreme  Ct.)  319; 

by  amendment,   be  turned  into  a  pro-  People  v.  Dutchess  County,  135  N.  Y. 

ceeding  on  behalf  of  the  people.  534. 

%.  Palmer    v,   Jones,   49    Iowa  405;  Ohio, — Johnes  v.  Auditor,  4 Ohio  St. 

Grand  Rapids?'.  Burlingame,  102  Mich.  493;  Fornoff  v.  Nash,  23  Ohio  St.  335. 

321;     People    V.    Civil     Service,    etc..  South  Carolina.  —  State  r.  Charleston, 

Boards,   17  Abb.   N.   Cas.  (N.   Y.  Su-  i  S.  Car.  30. 

greme  Ct.)64;  Com.  v.  Westfield,  i  Pa.  West  Virginia.  —  Doolittle  v.  County 

>ist.  Rep.  497.  Ct.,  28  W.  Va.  158. 

Interesti  Subeeqnently  Aoqnired.  —  The  Wisconsin.  —  State   v,   Hastings,    10 

relator  may  be  allowed  to  amend  his  Wis.  518. 

petition   to    make  additional    persons  United  States,  —  U.  S.  v.  Union  Pac. 

parties  where  they  have  acquired  in-  R.  Co.,  4  Dill.  (U.  S.)48i. 

terests  since  the  proceeding  was  begun.  Where   Amended   Complaint    Filed.  — 

Grand  Rapids  v.  Burlingame,  102  Mich.  Where  an  amended  complaint  is  filed, 

321.  it  is  proper  to  amend  the  writ  in  ac- 

Board  and  Kemben.  —  An  error  in  an  cordance  therewith.     Morris  v.  State, 

application  in  naming  a  board,  instead  94  Ind.  565. 

of  the  individuals  composing  it,  as  the  If  the  Belief  Desired  is  not  properly  set 

parties   respondent   may  be  cured  by  up  in  the  alternative  writ,  an  amend- 

amendment.     People  v.  Civil  Service,  ment  may  be  granted.      School  Dist. 

etc..    Boards,    17  Abb.   N.   Cas.  (N.  Y.  No.  11  v.  Lauderbaugh,  80  Mo.  190. 

Supreme  Ct.)  64.  Amending  the  Belation.  —  In  State  v, 

Saooeseor  in  Office.  —  That  a  petition  Hastings,   10  Wis.   518,   where  a  writ 

may  be  amended  by  substituting  the  was  quashed  because  the  relator's  right 

names  of  the  successors  in  office  of  the  was  not  sufficiently  set  forth,  leave  was 

respondents,  see  Palmer  v.  Jones,   49  given  to  amend  the  relation. 

Iowa 405.  Farther    Opportunity   to    Plead.  —  In 

8.  Connecticut.  —  Brainard  v.  Staub,  Brainard  v.  Staub,  61  Conn.  570,  the 

61  Conn.  570.  court  allowed  the  amendment  to  the 

Florida.  —  State  v.  Gibbs,  13  Fla.  55.  alternative  writ,  but  denied  the  defend- 

Illinois. — Highway  Com'rs  v.  People,  ant*s   motion   for  further  opportunity 

38  111.  347.  to  plead,    as   the   amendment  to  the 

Indiana.  — Gill  v.  State,  72  Ind.  266;  alternative  writ  presented  no  new  issue. 

Morris  v.  State,  94  Ind.  565.  4.  Highway  Com'rs  v.  People,  38  III. 
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Wliat  AmendmanU  Pannitted.  —  The  alternative  writ  may  be  amended 
by  making  it  more  specific,*  by  striking  out  improper  matter* 
by  adding  a  party  respondent,*  or  by  making  the  alternative  writ 
conform  to  the  peremptory  writ.'* 

Few  Cause  of  Aotion.  —  The  alternative  writ  cannot  be  amended  by 
substituting  therein  a  new  cause  of  action.* 

AsMndment  After  Setvrn.  —  It  has  been  held  in  a  number  of  cases 
that  the  alternative  writ  cannot  be  amended  after  the  return  is 
made,*  but  the  contrary  has  also  been  held.'' 

d.  Of  Rule  to  Show  Cause.  —  Upon  the  vacation  of  a 
rule  to  show  cause  upon  the  ground  that  its  object  is  not  stated 
and  the  respondents  are  not  notified  of  the  object  of  the  man- 
damus, an  amendment  will  be  allowed.®   " ' 

e.  Of  Return.  —  The  respondent  may  amend  his  return,*  but 

347;    Stevens  v.  Miller,  3  Kan.  App.  Com.  v.    Coxe,    i   Leg.   Chron.  (Pa.) 

192.  89;    U.  S.   V.   Union   Pac.   R.  Co.,  4 

1.  People  V.  Earle,  47  How.  Pr.  (N.  Dill.  (U.  S.)  481. 

Y.  C.  Pl.)37o;  Fornoff  V.  Nash,  23  Ohio  8.  Houston    r.  Levy    Ct.,    5    Harr. 

St.  335.  (Del.)    15,    in    which    case    leave    to 

Charging  Vkmnd.  —  Where  a  general  amend  a  rule  to  show  cause  which  did 

charge  of  fraud  in  the  return  to  a  writ  not  specify  the  object  was  granted  after 

of  mandamus  is  insufficient,  an  amend-  argument  and  decision.  But  see  People 

ment  setting  up  specific  acts  of  fraud  v.  La  Grange,  2  Mich.  187,  where  the 

may  be  allowed.     People  v,  Earle,  47  order  was  too  broad. 

How.  Pr.  (N.  Y.  C.  PI.)  370.  9.  QmiucHcut,  —  Brainard  «r.   Staub, 

8.  Anonymous,  31  Me.  591;  State  v.  61  Conn.  570. 

Charleston,  i  S.  Car.  30.     In  this  case  District    of   Columbia,  —  U.     S.    v. 

an    alternative    writ  commanded   the  Douglass,  19  D.  C.  99. 

respondents  to  "declare  said  election  Fhrida. — State  v,  Padgett,  19  Fla. 

and  allow    said    petitioners    to  enter  518. 

upon  their  said  several  and  respective  Illinois,  —  Christman  v.  Peck,  90  111. 

offices,"  or  to  appear  and  show  cause,  150. 

etc.,  it  was  held  that  the  writ  might  be  Iowa.  — State  v.  Jones,  10  Iowa  65. 

amended    by  striking  out  the  words  Mcusachusetts. — Springfield  v,  Hamp- 

"  and  allow  said  petitioners,"  etc.  den  County,  10  Pick.  (Mass.)  59. 

To  Appear.  —  Where    an    alternative  Missouri.  —  State    v.     Fisher,    (Mo. 

writ  commanded  the  respondent  to  ap-  1893)  21  S.  W.  Rep.  593. 

pear,  it  was  amended  so  as  merely  to  Nevada.  —  State    v.   McCuUough,  3 

require  him  to  make  return  in  writing.  Nev.  202. 

Anonymous,  31  Me.  591.  New  Hampshire,  —  School  DisL  No. 

8.  State  V,  Minneapolis,  etc.,  R.  Co.,  8  v,  Perkins,  49  N.  H.  538. 

39  Minn.  219.  Ohio.  —  State  v.  Hawes,  43  Ohio  St. 

4.  State  V.  Baggott,  96  Mo.  63;  16;  State  v,  Betts,4  Ohio  Cir.  Ct.  Rep. 
Brown  v.   Rah  way,   51  N.  J.   L.  284;  86. 

People  V.  Dutchess,  etc..  R.  Co.,  58  N.  Wisconsin,  — State  v.  Avery,  14  Wis. 

Y.  152;  U.  S.  V,  Union  Pac.  R.  Co.,  4  122;  State  v.  School   Land  Com'rs,  9 

Dill.  (U.  S.)  481.  Wis.  200. 

5.  Wheeler  v.  Northern  Colorado  England.  —  Rex  v.  Lyme  Regis,  i 
Irrigation  Co.,  10  Colo.  582.  Doug.  135. 

6.  People  V,  Metropolitan  Police  After  Ezeeptloiis  Filed.  —  In  Spriog- 
Com*rs,  5  Abb.  Pr.  (N.  Y.  Supreme  field  v.  Hampden  Counnr,  10  Pick. 
Ct.)  241 ;  People  v.  Baker,  14  Abb.  Pr.  (Mass.)  59,  amendment  of  the  retarn 
(N.  Y.  Supreme  Ct.)  19;  Reg.  v.  was  allowed  after  exceptions  to  it  had 
Clitheroe,  6  Mod.  133;  Rex  v,  Stafford,  been  filed. 

4  T.  R.  689.  Reply   Cnriiig   Betnnu  —  Where   the 

7.  State  V,  Baggott,  96  Mo.  63;  allegations  of  the  respondent's  plead- 
Brown   v.  Rah  way,  51   N.  J.   L.  284;     ing    are  in    fact   defective,   bat  their 
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It  is  to  be  observed  that  this  right  is  exercised  subject  to  the  dis- 
cretion of  the  court.* 

In  What  Partionlan.  —  A  return  may  be  amended  to  correct  a 
clerical  mistake  *  or  an  insufficient  traverse,'  to  supply  omitted 
facts,*  or  to  set  up  subsequent  facts,*  but  not  to  add  improper 
matters.* 

XVn.  Abatement  of  the  Actioe —  1.  In  OeneraL  —  The  Appoint- 
uent  of  a  Beoeiyer  for  a  corporation  which  is  the  respondent  in  a 
mandamus  proceeding  does  not  abate  the  action. '^ 

Changes  in  Kembenhip  of  Board  Do  Not  Abate  Writ.  —  Where  the 
respondent  in  a  mandamus  proceeding  is  a  board  of  officers, 
changes  in  the  membership  of  such  board  cause  no  abatement  of 
the  proceedings.^ 

The  Identity  of  the  Board  continues  the  same  notwithstanding  the 
changes.* 

2.  Death  of  Belator  —  Death  of  Myate  indlTidnaL  —  When  the  relator 
in  a  mandamus  proceeding  is  a  private  individual  and  is  the  real 
party  in  interest,  his  death  operates  an  abatement  of  the  action.*^ 

truth  18  admitted  by  the  reply,  the  court  Fla.  381;  Glencoe  v.  People,  78  111.  382; 

may  permit  an  amendment  to  make  State  v,  Bailey,  7  Iowa  390;  Maddox  v^ 

the    pleading    conform    to    the   facts,  Graham,  2  Mete.  (Ky.)  56;  Pegram  v^ 

especially  when   public  interests    are  Cleaveland    County,  65  N.  Car.  114; 

concerned.     State  v,  Betts,  4  Ohio  Cir.  State  v.  Madison,  15  Wis.  30. 

Ct.  Rep.  86.  KnnioipalOffioere.  —  If  the  mayor  and 

1.  U.  S.  V,  Douglass,   19  D.   C.  99;  part  of  the  common  council  go  out  of 

Cristman  v.  Peck,  90  111.  150.  office  after  an  alternative  writ  of  man- 

8.  Rex  V,  Lyme  Regis,  i  Doug.  135.  dam  us  is  served,  their  duties  devolve- 

8.  State  V,  School   Land   Com*rs,   9  on  their  successors,  and  the  peremp* 

Wis.  200;  State  v.  Avery,  14  Wis.  122.  tory  writ  may  be  directed  to,  and  en- 

Where  an  Immaterial  bine  has  been  forced  upon,  the  mayor  and  common 

joined  and  has  been  sent  to  and  tried  council  generally.     State  v,  Madison^ 

at  the  circuit,  the  Supreme  Court  will  15  Wis.  30. 

not   enter    another  judgment  on   the  9.  Columbia  County  v.   Bryson,    13 

▼erdict,  but  will  allow  a  new  answer  to  Fla.  281;  Maddox  v,  Graham,  2  Mete, 

be  put  in  so  as  to  make  the  issue  ma-  (Ky.)     56;      Pegram     v,     Cleaveland 

terial  and  grant  a  new  trial.     State  v.  County,  65  N.  Car.  114. 

School  Land  Com'rs,  9  Wis.  200.  Vet  in  Inflame  Board.  -7  It  was  helcf 

Alter  Bemimer.  —  In  State  v,  Avery,  in  Carson  v.  Cleaveland  County,  64  N., 

14  Wis.   122,   the  respondent's  return  Car.  566,  that  the  board  of  county  com* 

denied    no    material    facts,   and    was  missionef%  was  not  the  representative 

adjudged  bad  on  demurrer,  but  leave  of  the  former  County  Court,  and  that 

was  given  to  amend  it.  therefore  a  suit  pending  against  the 

4.  State  V,  Padgett,  19  Fla.  518.  latter  at  the   time  of    its  dissolution 

6.  State  V,  McCuIlough,  3  Nev.  202.  could    not     be     revived    against    the 

6.  Com.    V,   Philadelphia,    180    Pa.  former. 

St.  12.  10,  Booze    V.   Humbird,  27    Md.  i; 

7.  People  p.  Bamett,  91  III.  422.  People  v.  State  Board  of  Canvassers^ 
OoaeoUdation  of  Diviiione  of  a  Pariih.    129  N.  Y.  360. 

—  A  mandamus  against  the  police  Personal  BepreientatiYe  Cannot  Proee* 
jury  of  a  division  of  a  parish  may  be  onto.  —  Upon  the  death  of  a  private  re- 
enforced  against  the  police  jury  of  the  lator  in  mandamus  proceedings  his 
parish  formed  by  the  consolidation  of  personal  representatives  are  not  en.- 
the  divisions.  Sute  v.  Police  Jury,  39  titled  to  appear  for  the  purpose  of 
La.  Ann.  979;  Police  Jury  v.  U.  S.,  60  prosecuting  the  writ.  Booze  v.  Hum* 
Fed.  Rep.  249.  bird,  27  Md.  i. 
8*  Columbia  County  t/.   Bryson,  13  The  Death  of  One  of  fleveral  Ckipartner* 

755  Volume  XIII. 


Abatement  of  the  Aetion.  MANDAMUS.  Tenniiutieii  of  OAee. 

Where  the  Eelator  Is  a  Pnblie  Offleer  his  death  does  not  affect  the  pro- 
ceedings, as  they  may  be  continued  by  his  successor.* 

3.  Termination  of  Belator's  Office.  —  When  a  mandamus  is 
brought  on  the  relation  of  a  public  officer,  the  termination  of  his 
office  while  the  proceeding  is  pending  does  not  ab^te  it.* 

4.  Death  of  Respondent  —  The  Writ  Abates  where  the  respond- 
ent dies  before  the  proceeding  is  terminated,  whether  the 
respondent  is  a  private  individual  '  or,  it  seems,  a  public  officer.'* 

6.  Termination  of  Respondent's  Offioe  —  Vo  Abatement  Besnlti.  —  It  is 
held  by  the  great  weight  of  authority  that  the  termination  of  the 
office  of  a  respondent  in  mandamus  proceedings  does  not  abate 
the  writ,  and  that  the  proceedings  may  be  continued  against  his 
successor  in  office  without  beginning  de  novo.^ 

who  are  relators  in  a  mandamus  pro-  Louisiana.  —  State  v.  New  Orleans^ 

ceeding  does  not  abate  the  writ,  at  least  35  La.  Ann.  68. 

after  a  return  has  been  made.     People  Michigan,  —  Reeder       v.      Wexford 

V.  Essex  County,  70  N.  Y.  228.  County,     37    Mich.    351;     People    v. 

1.  Felts  V.  Memphis,  2  Head  (Tenn.)  Bacon,  18  Mich.  247. 

650;  Hardee  v.  Gibbs,  50  Miss.  802.  Mississippi,  —  Hardee    v,   Gibbs,  50 

8.  Felts  V.  Memphis,  2  Head  (Tenn.)  Miss.    802.     But   see  Ross  v.  Lane,  3 

650.  Smed.  &  M.  (Miss.)  695. 

Termixiation    of   Belator's    Office.  —  A  New    York,  —  People  v.  Champion, 

petition  for  a  peremptory  mandate  to  16  Johns.  (N.  Y.)6i;  People  v.  Collins, 

the  judge  of  a  District  Court  to  enter  19  Wend.  (N.  Y.)  56;  People  v.  Maher, 

the  name  of  the  petitioner,  who  was  the  64  Hun  (N.  Y.)  408.     But  see  People 

district  attorney,  as  attorney  of  record  v.  Sage,  3   How.   Pr.  (N,  Y.  Supreme 

in  a  cause   pending  in    said   court  to  Ct.)  56. 

which  the  county  was  a  party,  will  be  Pennsylvania,  —  Com.  v.  Overseers, 

denied  where  it  appears  that  since  the  4  Kulp  (Pa.)  87. 

commencement  of  the  proceeding  the  Tennessee,  —  State  v,  Puckett,  7  Lea 

petitioner  has    ceased   to    be    district  (Tenn.)  709. 

attorney.      Herrington  v.  Sawyer,  36  Wisconsin.  —  State  v.  Gates,  22  Wis. 

Cal.  289.  210;  Sute  V.  Wolfrom,  25  Wis.  468. 

8.  Ex  p.  Dowe,  54  Ala.  258;  Booze  v.  United  States.  — Thompson  v,  U.  S., 

Humbird,  27  Md.  i.  103  U.  S.  480;    Devereaux  v.  BrowQS- 

Death  of  Cestui  Que  Trust.  —  In  a  man-  ville,  29  Fed.  Rep.  742.     But  see  Sec- 

damus     proceeding     against    an     in-  retary  of   Interior   v,   McGarrahan,  9 

ebriate's  trustee  to  compel  the  payment  Wall.  (U.  S.)  998,  and  U.  S.  v.  Bout- 

of  a  claim,  the  death  of  the  inebriate  well,  17  Wall.  (U.  S.)  604. 

will    abate    the    proceedings.     Ex  p.  Contra,  —  Fox     v,    Trinidad  Water- 

Dowe.  54  Ala.  238.  works  Co.,  7  Colo.  App.  401;  States. 

Personal  Eepresentatiye  Cannot  Defend.  Guthrie.   17  Neb.  113,   in  which  case 

—  After  the  death  of  a  respondent  in  the     decision     was    based    upon    the 

mandamus  his  personal  representatives  authority    of    U.    S.    v.    BoutwelL    17 

cannot  appear  and  defend  the  action.  Wall.  (U.  S.)  604,  and  Secretary  of  In- 

Booze  V.  Humbird,  27  Md.  i.  terior  v.  McGarrahan,  9  Wall.  (U.  S.) 

4.  U.  S.  V.  Boutwell,  17  Wall.  (U.  S.)  298,    which     have     since    been     dis- 
604.  credited. 

5.  Connecticut, — Doolittle    v.    Bran-  When  a  Continnovs  Datj.  —  InThomp- 
ford,  59  Conn.  402.  son  v.  U.  S.,  103  U.   S.  480,  the  court, 

Illinois.  —  People  v.  Barnett  Tp.,  100  per  Bradley,  J.,  said:  •*  We  cannot  ac- 

111.  332.  cede  to  the  proposition  that  proceed- 

loiva.  —  Palmer  v.  Jones,   49   Iowa  ings     in     mandamus     abate    by    the 

405.  expiration  of  the  term  of  office  of  the 

Kansas.  —  ShuU  v.  Gray  County,  54  defendant  where,  as  in  this  case,  there 

Kan.  loi.  is  a   continuing  duty   irrespective  oif 

Kentucky.  —  Lindsey    v.   Auditor,   3  the  incumbent,  and  the  proceeding  is 

Bush  (Ky.)  231.  undertaken  to  enforce   an  obligatioQ 
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Votiee,  Bnle  to  Show  Cause,      MANDAMUS.  and  AltematiTe  Writ. 

The  Writ  Operates  on  the  Offloe  rather  than  on  the  individual  who 
occupies  the  office,  and  therefore  does  not  abate  by  a  change.* 

Ho  Bevivor  Is  Heoessary  against  the  successor  of  the  officer  against 
whom  the  proceedings  were  instituted.* 

Change  of  Officers  Immediately  After  Service.  —  There  is  no  abatement 
where  the  change  of  officers  occurs  immediately  after  service.* 

XTin.  Notice,  Rule  to  Show  Cause,  and  Alteehatiye  Weit 
—  1.  Notice  —  a.  Necessity  of  Notice.  —  A  peremptory  man- 
damus is  not  to  be  issued  ex  parte  except  where  the  respondent 
can  have  no  possible  excuse  for  refusing  to  perform.  He  must  in 
general  have  knowledge  or  notice  of  the  proceedings  in  some 
way."* 

of   the  corporation  or  municipality  to  of  personnel  is  immaterial."      Deve- 

whicb  the  office  is  attached."  reauxt/.  Brownsville,  29  Fed.  Rep.  742. 

Statutory  Eule  Agaiiut  Abatement. —  Beviyor  Permitted.  —  A  suit  against 

The   Illinois  mandamus  act   provides  an  officer  may  be  revived  against  his 

that  *'  the   death,   resignation,  or  re-  successor,  as  it  is  regarded  as  a  pro- 

moval  from  office,  by  lapse  of  time  or  ceeding  against  the    officer    and    not 

otherwise,  of  any  defendant  shall  not  against  an  individual.    The  responsi- 

have  the  effect  to  abate  the  suit,  but  bility  results  from  the  office  and  not 

his  successor   may  be  made   a  party  from   any  individual  responsibility  of 

thereto,  and  any  peremptory  writ  may  the   person    occupying  it,     Hardee  ». 

be  directed  against  him."     People  v,  Gibbs,  50  Miss.  802. 

Barnett  Tp.,  100  III.  332.  Change  Suggested  on  the  Beoord.  —  An 

Term  of  Office  Vearly  Expired.  —  In  action  for  mandamus  against  a  state 
People  V,  Collins,  19  Wend.  (N.  Y.)  56,  auditor  for  refusing  to  issue  his  war- 
It  was  held  that  a  mandamus  to  com-  rant  upon  the  treasurer  is  substantially 
missioners  of  highways  to  open  and  a  controversy  between  the  plaintiff  and 
work  a  road  would  be  granted  without  the  state.  The  fact  that  the  auditor 
regard  to  the  near  approach  of  the  ex-  has  gone  out  of  office  and  his  successor 
piration  of  their  offices,  and  that  when  has  qualified  presents  no  defense  either 
the  term  of  office  expired  their  successor  in  bar  or  abatement.  The  change  in 
would  be  compelled  to  obey  the  com-  the  incumbent  should  be  suggested  on 
mand  of  the  writ.  the  records,  and  the  action  should  pro- 

1.  People  V,  Barnett  Tp.,  100  III.  ceed  against  the  successor.  Lindsey 
332;   People  V,  Bacon,   18   Mich.   247;  v.  Auditor,  3  Bush  (Ky.)  231 

People  t/.  Maher,  64  Hun  (N.  Y.)4o8.  8.  Com.  v.  Overseers^  4  Kulp  (Pa) 

2.  Hardee  v,   Gibbs,   50  Miss.   802;    87;  State  v.  Gates,  22  Wis.  210. 

State  V,   Puckett,   7  Lea  (Tenn.)  709.  Term     Expired.  —  A    proceeding 

But  compare    Devereaux  v.    Browns-  against  overseers  of  the  poor  by  man- 

▼ille,  29  Fed.  Rep.  742.  damns  does  not  abate  by  reason  of  the 

To  Ime  Warrant  for  Costs.  —  In  man-  expiration  of  the  official  term  of  the 

damus  proceedings  to  compel  a  county  respondents  at  the  time  the  alternative 

judge  to  issue  a  warrant  for  the  bill  of  writ    issued.    Com.    v^    Overseers,    4 

costs  of  a  witness,  the  object  of  the  suit  Kulp  (Pa.)  87. 

is  to  assert  a  right  against  the  county  4.  Alabama,  —  Boraim  v.  Da  Costa, 

through  its  financial  agent.     The  ex-  4  Ala.  393;  Exp.  Garland,  42  Ala.  559; 

piration  of  the  term  of  office  of  the  de-  Exp.  Keeling,  50  Ala.  474. 

fendant  pending  the  proceedings  will  Arkansas,  —  Hempstead    v,    Under- 

not    abate    the    suit,   and  no  revivor  hill,  20  Ark.  337. 

against  the  successor  in  office  is  neces-  California,  —  Wilson  v.  Hunt,  (Cal. 

sary.    State  v,  Puckett,  7  Lea  (Tenn.)  1888)  16  Pac.  Rep.  305;  Uhler  v,  Bo^d, 

709.  41  Cal.  60;  Santa  Cruz  Gap  Turnpike 

Ho  Seire  Faeias.  —  '*  It  is  conceded  at  Joint  Stock  Co.  v,  Santa  Clara  County, 

the  bar  that  a  mandamus  against  des-  62  Cal.  40;  Cofifey  v.  Grand  Council,  87 

ignated  officials  operates,  without  scire  Cal.  367. 

facias  or  other  revivor,  against  their  Florida,  —  State  v.  Walker,  33  FUL' 

successors  in  office,  and  that  a  change  43  r. 
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Hotioe,  Bole  to  Show  Gaum,      MANDAMUS.  and  AlUnifttiT*  Vtit 

Bauon  for  Boqniring  Hotioo.  —  This  is  in  accordance  with  the  general 
rule  which  requires  that  a  party  shall  be  given  an  opportunity  to 
be  heard;  and  in  one  case  it  was  remarked  that  the  object  of 
Tequiring  notice  is  to  give  the  respondent  an  opportunity  to  do 

Illimns.  —  People   v,  Pearson,  3  111.  pie  v,  Oswego  County,  50  Hun  (N.  Y.) 

458;    People  V,   Pearson,  4    111.    370;  105;  People  v.  Fulton  County,  70  Hun 

People  V.  Rickey.  19  III.  405;  Peoples.  (N.     Y.)    560;      People    v,     Dutchess 

Cairo,  50  lU.  154;    McBane  v.  People,  County,    135    N.    Y.    532;    People   v. 

50  111.  503;    Glencoe  v.  People,  78  111.  Brooklyn,  149  N.  Y.  215. 

382;    People  V,   Thistle  wood,  103   111.  North  Carolina, — McCoy  r.  Justices, 

139.  4  Jones   L.   (N.   Car.)    180 ;    State  v. 

/ndiana.  —  Potts    v.  State,   75    Ind.  tones,  i  Ired.  L.  (N.  Car.)  139;  Lutter- 

336;    Clarke  County  v.  State,  61  Ind.  loh  p.  Cumberland  County,  65  N.  Car. 

75;  Wren  v.  Indianapolis,  96  Ind.  206.  403. 

lottfa,  —  Chance  v.  Temple,  z  Iowa  North  Dakota.  —  State  v.  Carey,  2  N. 

X79.  Dak.  36. 

Xansas,  —  Stevens  9.  Miller,  3  Kan.  Pennsylvania.  —  Com.  v.  Overseers. 

App.  193;   State  V.  King,  39  Kan.  607.  4  Kulp  (Pa.)  87;    Com.    v,  Brady,  6 

Louisiana.  —  French  v.  Prienr,  6  Rob.  Phila.  (Pa.)  I3i,  33  Leg.  Int.  (Pa.)  109. 

<<La.)  399;   Savage  v.  Holmes,   15  La.  Texas.  —  Bradley  v.  McCrabb,  DalL 

Ann.  334;    State  v.  Shreveport,  39  La.  (Tex.)  504;  Smith  v.  Power,  3  Tex.  57; 

Ann.  658.  Fitzhugh     v.     Custer.     4    Tex.    391: 

Maryland.  —  Brosius    v.    Renter,    i  Crumley  v.  McKinney,  (Tex.  1888)  9 

flar.  &  J.  (Md.)  480.  S.  W.  Rep.  157;  Houston  v.  Emery.  76 

Massachusetts.  —  Strong,    Petitioner,  Tex.  382;  Jones  v.  McMahan,  30  Tex. 

20  Pick.  (Mass.)  484.  719. 

Michigan.  —  Austin    v.     Curtis,    41  Virginia.  —  Dew  v.  Judges,  3  Hen. 

Mich.  723;    Frey  v.  Michie,  68  Mich.  &  M.  (Va.)  i;    Dinwiddle  Justices  v. 

325.  Chesterfield  Justices,  5  Call  (Va.)  556; 

Minnesota.  —  Clark   v.  Buchanan,  2  Cowan  v.  Doddridge,  22   Gratt.  (\'a.) 

Minn.  346;  Harkins  v.  Scott  County,  2  458. 

Minn.  342;  Home  Ins.  Co.  v.  Scheffer,  Washington.  —  State    v.    HuDter,  4 

12  Minn.  382;  State  c.  Scott  County,  42  Wash.    651;    State    v.     TrimbcU,    12 

Minn.  284.  Wash.  440. 

Mississippi. — Jones     v.     Gibbs,     51  West  Virginia.  —  Fisher  v.  Charlcs- 

>fiss.  401.  ton,  17  W.  Va.  595;  Cross  v.  West  Vir- 

Missouri.  —  St.     Louis     County    v.  ginia   Cent.,  etc.,   R.  Co.,  34  W.  Va. 

'Sparks,  10  Mo.  117;    Ladue  v.  Spald-  742. 

3ng,  17  Mo.  159.  Wisconsin.  —  State  v.  Gates,  22  Wis. 

Nevada.  —  State    v.   McCullough,   3  210;    State  v.  Mineral  Point,  22  Wis, 

Nev.  202;  State  v.  Wright,  10  Nev.  167.  396;    State  v.  Mills,  27  Wis.  403;  State 

New  Hampshire.  —  Dorr  v.   Hill,  62  v.  Doyle,  40  Wis.  220;  State  p.  Whittct, 

N.  H.  506.  61  Wis.  351;    State  v.  Lincoln,  67  Wis. 

New  Jersey.  —  Anonymous,  7  N.    T.  274. 

L.  192;    State  V.  Elkinton,  30  N.  J:  L.  United   States. — Wisdom    v.    Mcm- 

:335;    Chosen  Freeholders  v.  Pennsyl-  phis,  2  Flipp.  (U.  S.)  285;  Hitchcock  r. 

•vania  R.  Co.,  41  N.  J.  L.  250  Galveston,  4  Woods(U.  S.)  308;  Downs 

New  York.  —  People  v.  Judges,  Col.  v.  Rock  Island  County,  4  Biss.  (U.  S.) 

A    C.    Cas.   (N.   Y.)    362;     People    v.  508;    Life,  etc.,  Ins.  Co.  v.  Adams,  9 

Judges,  3  How.   Pr.  (N.   Y.  Supreme  Pet.  (U.  S.)  571;    Fairbanks  ».  Amos- 

Ct.)  164:  People  V.  Fisk,  3  Thorn  p.  &  keag  Nat.  Bank,  30  Fed.  Rep.  602:  U. 

C.   (N.  Y.)  461;    People   v.  Judges,  4  S.    v.    Elizabeth,    42    Fed.    Rep.   45; 

•Cow.   (N.   Y.)  73;    People  v.  Judges,  Leavenworth  County  ».  Sellew,  99  U. 

[                                   -4  Cow.  (N.  Y.)403;    People  v.  Cayuga  S.  624;    Edwards  v.  U.  S.,  103  U.  S. 

'C.   PI.,   10  Wend.  (N.  Y.)  633;    People  471:  Davie  v.  Corbin,  112  U.  S.  36. 

v.  Board  of  Canvassers,  (Supreme  Cl.)  England.  —  Reg.     v.     Birmingham, 

18  N.  Y.  Supp.  302;    People  v.  Con-  etc.,  R.  Co.,  i  El.  &  Bl.  293,  72  E.  C. 

-cracting  Board,  20  How.  Pr.  (N.  Y.  Su-  L.  293;   Rex  v.  Edyvean,  3  T.  R.  352; 

preme  Ct )  206;    People  v.  St.  Louis,  Rex  v.  Fowey,  5  D.  &  R.  614,  16  E.  C. 

etc.,  R.  Co.,  47  Hun  (N.  Y.)  543;  Peo-  L.  244;  Rex  v.  Exeter,  12  Mod.  251. 
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Votieo,  BulA  to  Bliow  CaiiM,      MANDAMUS.  and  AltematiTO  Writ 

the  act  sought  to  be  required  and  thereby  save  the  cost  of 
unnecessary  litigation.* 

niioretion  of  tho  Court.  —  In  a  few  cases  it  has  been  held  that  notice 
may  be  dispensed  with  where  the  court,  in  its  discretion,  regards 
it  as  unnecessary.* 

When  the  Defendant  Hat  Aetnal  Knowledge  that  the  proceeding  will  be 
instituted,  before  the  application  is  in  fact  made,  the  service  of 
formal  notice  upon  him  is  unnecessary.' 

When  Vo  Ezonse  Foedble.  —  It  has  been  held  that  a  peremptory 
writ  may  be  issued  without  notice  where  the  case  precludes  the 
possibility  of  an  excuse  for  not  doing  the  act  sought  to  be 
enforced.* 

IHmiMal  for  Failure  to  GIto  Hotioe.  —  Failure  to  give  notice  in  com- 
pliance with  a  rule  of  court  is  sufRcient  ground  for  dismissing  the 
proceeding.* 

Writ  ydd  fat  Want  of  Votiee.  —  Where  a  peremptory  mandamus  is 
granted  without  the  service  of  notice,  the  mandamus  is  void,* 
and  a  respondent  who  has  not  been  served  with  notice  cannot  be 
punished  for  contempt  for  not  obeying  the  writ.'' 

Gontinnanoe.  —  Want  of  service  of  notice  has  also  been  held  a 
sufficient  ground  for  granting  a  continuance.® 

Of  What  Votioe  to  Be  Giyen.  —  This  notice  has  been  required  of  an 
amendment  •  and  of  an  order  for  trial.*® 

1.  McCoy  V.  Justices,  6  Jones  L.  (N.  being  in  the  alternative,  may  be  con- 
Car.)  488.  sidered  in  the  nature  of  a  rale." 

8.  People  V,  Fulton  County,  70  Hun  4.  Harkins  v,  Scott  County,  2  Minn. 

(N.  Y.)  560;  People  v.  Oswego  County,  342.     And  see  Clark   v.  Buchanan,  a 

50  Hun  (N.  Y.)  105;  State  w.  Home  St.  Minn.  346;  Home  Ins.  Co.  v,  Scheffer, 

R.  Co.,  43  Neb.  830.  12  Minn.  382. 

8.  Harkins  v.  Scott  County,  2  Minn.  0.  Coffey  v.  Grand  Council,  87  Cal. 

342;  McCoy  V.  Justices,  6  Jones  L.  (N.  367. 

Car.)  488;    Bradley  v.  McCrabb,  Dall.  Disminal  Without  Prejndiee.  —  But  it 

(Tex.)  504;    Dew  v.  Judges,  3  Hen.  &  has  been  held  that  such  a  dismissal 

M.  (Va.)  I.  would  be  without  prejudice  to  the  re- 

Bdspondent  Olsrk  of    Court.  —  Where  lator's  right  to  apply  again  after   a 

the   respondent  acted  as  clerk  of  the  notice  duly  given.    State  v.  Mills,  27 

court  when  the  proceedings  were  insti-  Wis.  403. 

tuted,  and  recorded  the  entry  ordering  6.  State  v,  Scott  County,  42  Minn, 

him   to  surrender  his   office   or  show  284;  Jones  v  McMahan,  30  Tex.  719. 

cause  to  the  contrary,  it  was  held  that  7.  U.  S.  v,  Labette  County,  7  Fed. 

the  making  out  and   serving  upon  him  Rep.  318. 

of    a    formal    writ  was    unnecessary.  Tho  Conrt  Will  Set  Asido  Bervioo  of  a 

Bradley  v.  McCrabb,  Dall.  (Tex.)  504.  copy  of  a  writ  of  mandamus  on  the 

Demand  Kay  Exoose  Hotioe.  —  In  Mc-  ground  that  the  original  writ  was  not 

Coy  z/.  Justices,  6  Jones  L.  (N.  Car.)  served  nor  shown  to  the  party  on  whom 

498,    notice  was   considered    unneces-  the  copy  was  served.     Reg.    v,    Bir- 

sary,  the  court  saying:    "  The  demand  mingham,  etc.,  R.  Co.,  i  £1.  &  BI.  293, 

for  the  payment  of  a  specified  amount  72  E.  C.  L.  293. 

alleged  to  be  due   under  the  contract,  8.  McBane    v.    People,  50  III.   503; 

which  was  made  with  all  proper  for-  People    v.  Thistlewood,   103   111.   139; 

mality  before  the  present  proceeding  Dorr  v.  Hill,  62  N.  H.  506. 

commenced,     gave     the    justices    an  9.  Stevens  v.   Miller,   3   Kan.   App. 

opportunity  to  avoid  litigation,  if  such  192. 

had  been  their  pleasure,  and  the  writ,  10.  State    v,    Saxton,    14  Wis.   Z23» 
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Votioe  of  Motion  for  AltematiTO  Writ.  —  It  has  been  held  in  a  number 
of  cases  that  notice  of  the  motion  for  the  alternative  writ,  or 
whatever  may  be  the  first  pleading  in  the  action,  need  not  be 
given,  the  respondents  being  merely  entitled  to  notice  of  the 
proceeding  before  the  writ  is  made  peremptory.* 

b.  What  Is  Served.  —  In  some  states  notice  of  mandamus 
proceedings  is  given  to  the  respondent  by  serving  on  him  the  rule 
to  show  cause.*     In  others  the  alternative  writ  is  served,*  while 

where  an  order  was  made  on  motion        Maryland,  —  Bros!  us    v.    Renter,    i 

of  the    plaintiff,   without  notice    and  Har.  &.  J.  (Md.)  480. 
without  cause  being  shown,  sending         Virginia,  —  Dew  v.  Judges,  3  Hen. 

the  cause  for  trial  to  a  different  county  &  M.  (Va.)  i,  where  it  was  held  that 

from  that  in  which  the  material  facts  there  should  be  a  service  of  either  the 

were  alleged  to  have  occurred,  and  the  rule  to  show  cause  or  of  the  alternative 

order  was,  on  motion  of  the  defendant,  writ.       In  Cowan    v,    Doddridge,   23 

set    aside    and    an   issue  sent  to  the  Gratt.  (Va.)  458,  it  was  ordered  that 

proper  county.  service  of  a  copy  of  an  order  for  a  writ 

1.  Boraim  v.  Da  Costa,  4  Ala.  393;  of  mandamus  should  be  equivalent  to 
Ex  /.  Garland,  42  Ala.  559;   Swan  v,  the  service  of  the  writ. 

Gray,  44  Miss.  393 ;  People  v,  Fulton  West  Virginia,  —  Fisher  v.  Charles- 
County,  70  Hun  (N.  Y.)  560;  People  v.  ton,  17  W.  Va.  595.  In  this  case,  how- 
Judges,  3  How.  Pr.  (N.  Y.  Supreme  ever,  it  is  intimated  that  the  rule  to 
Ct.)  164;  People  V,  Devermann,  83  show  cause  is  often  dispensed  with,  in 
Hun  (N.  Y.)  181;  Com.  v,  Allegheny,  which  case  it  would  seem  that  the 
6  Pittsb.  Leg.  J.  (Pa.)  12.  Contra^  alternative  writ  should  be  served;  and 
Anonymous,  7  N.  J.  L.  192.  in  Cross  v.  West  Virginia  Cent.,  etc, 

To  Seinetate  an  Attachment.  —  A  rule  R.  Co.,  34  W.  Va.  742,  the  writ  was 

may  be  awarded  requiring  a  judge  to  served. 

show  cause   why  a  peremptory    writ  **  Th«  Order  to  Show  Ganeo  takes  the 

should  not   issue   to  compel  the  rein-  place  of,  and   is,  in   fact,  a  notice." 

statement  of  an  attachment,  although  ,  People  v,  Fulton  County,  70  Hun  (N. 

notice  has  not  been  given  that  the  mo-  Y.)  560. 

tion  would  be  made.     Boraim  v.  Da  8.  Arkansas,  —  Hempstead  v,  Under- 

Costa,  4  Ala.  393.  hill,  20  Ark.  337. 

"  While  the  General  Bole  in  this  California,  —  Santa  Cruz  Gap  Turn- 
country  is  to  allow  the  motion  for  the  pike  Joint  Stock  Co.  v,  Santa  Clara 
rule  nisi  without  notice,  yet  it  is  by  no  County,  62  Cal.  40;  Coffey  v.  Grand 
means  uniform.  In  some  of  the  states  Council,  87  Cal.  367.  A  copy  of  the 
the  practice  is  to  initiate  the  proceed-  affidavit  or  petition  on  which  the  writ 
ings  by  a  petition,  served  upon  the  ad-  is  founded  must  also  be  served.  Com" 
verse  parties,  and  where  that  is  the  pare  Uhler  v,  Boyd,  41  Cal.  60,  where 
case  a  peremptory  mandamus  issues  the  court  ordered  a  copy  of  the  record 
at  once.*'    Ex  p.  Garland,  42  Ala.  562.  served  upon  certain  third  persons. 

«  According  to  the  English  Praetioe,  the  Florida,  —  State  v.  Walker,  32  Fla. 

proceedings   in   mandamus   were   for-  431. 

merly  commenced  by  a  motion  in  Indiana,  —  Clarke  County  v.  State, 
court,  the  grounds  for  which  were  sup-  61  Ind.  75;  Potts  v.  State,  75  Ind.  336; 
ported  by  the  production  of  affidavits.  Wren  v.  Indianapolis,  96  Ind.  206,  in 
asking  for  a  rule  against  the  defend-  which  case  it  was  held  that  in  a  pro- 
ant,  to  show  cause  why  the  writ  of  ceeding  by  mandamus  jurisdiction  is 
mandamus  should  not  issue.  The  required  not  by  summons  but  by  an 
hearing  on   the  motion   was  ex  parte^  alternative  writ. 

and  no  previous  notice  to  the  opposite  Kansas,  —  State    v.    King,    29   Kan. 

party  was  necessary."    Swan  v.  Gray,  607;    Stevens  v.  Miller,  3  Kan.  App. 

44  Miss.  396.  192. 

2.  Alabama.  —  Boraim  v.  Da  Costa,  Louisiana, — State  v,  Shreveport,  19 
4  Ala.  393;  Exp.  Garland,  42  Ala.  559;  La.  Ann.  658.  (impart  ^vage  v. 
Exp,  Keeling,  50  Ala.  474.  Holmes,  15  La.  Ann.  334. 
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in  a  few  states  semce  is  made  by  a  summons  or  notice  as  in  an 
ordinary  action.* 

Senriee  of  Copy.  —  In  a  few  cases  it  has  been  held  that  the  service 
of  a  copy  of  the  writ  is  sufficient  *  even  to  support  contempt 

Mississippi. — Jones     v,    Gibbs,     51  service  of  the  writ  alone  might  not  be 

Miss.  401.  sufficient. 

Missouri. — St.  Louis  County  Ct.  v.  England.  —  Reg.     v.      Birmingham, 

Sparks,  10  Mo.  117;    Ladue  v.  Spald-  etc.,  R.  Co.,  i  £1.  &  Bl.  293,  72  £.  C. 

ing,  17  Mo.  159.  L.  293.     But  see  Rex  v.  Edyvean,  3  T. 

Nevada.  —  State    v.   McCullough,    3  R.  352. 

Nev.  202;  State  v.  Wright,  10  Nev.  167.  Service  of  Amended  Writ.  —  "  It  is  no 

New  Jersey.  —  State  v.  Elkinton,  30  doubt  true  that  the   quashing  of  the 

N.  J.   L.  335;    Chosen  Freeholders  v.  first  writ  so  far  terminated  the -proceed- 

Pennsylvania  R.  Co.,  41  N.  J.  L.  250.  ing  that  the  defendants  would  not  have 

New    York.  —  People    v.   Judges,   4  been  bound  by  anything  further  that 

Cow.  (N.  Y.)  73;    People  v.  Judges,  4  might  have  been  done  therein  without 

Cow.  (N.  Y.)  403;    People  V,  Brooklyn,  having  been   again  served   with   pro- 

149   N.   Y.   215;    People  v.  Judges,   3  cess.     But  the  service  upon   them  of 

How.    Pr.   (N.   Y.   Supreme  Ct.)   164;  the  amended  or  alias  writ  was  such 

People  V.  Fisk,  3  Thomp.  &  C.  (N.  Y.)  process,  and  by  such  service  they  were 

461;  Peoples'.  Oswego  County,  50  Hun  brought  into  the  case  as  fully  as  they 

(N.  Y.)  105;    People  i/.  Board  of  Can-  would  have  been  had  this  second  writ 

vassers,  (Supreme  Ct.)  18  N.  Y.  Supp.  been  the  original  one."     State  v.  Trim- 

302.     But  in  People  v.  St.  Louis,  etc.,  bell,  12  Wash.  442. 

R.  Co.,  47  Hun  (N.  Y.)  543,  and  People  1.  Illinois.  —  People  v.  Thistlewood, 

V.  Fulton  County,  70  Hun  (N.  Y.)  560,  103  111.  139;  Glencoe  v.  People,  78  111. 

a  rule  to  show  cause  was  served;  and  382.     This  practice  is  prescribed  by  the 

in    People  v.   Contracting    Board,    20  present  mandamus  statute.     I^ormerly 

How.  Pr.  (N.  Y.  Supreme  Ct.)  206,  and  the  alternative  writ  was  served.     Peo- 

People  V.  Dutchess  County.  135  N.  Y.  pie  v.  Pearson,  4  111.  270;     People  r. 

522,  the  respondent  was  served   with  Rickey,  19  111.  405;  People  v.  Cairo,  50 

notice    that    the  relator    intended    to  111.  154;  McBane  v.  People,  50  111.  503. 

apply  for  a  mandamus.  But  see  People  v.  Pearson,  2  III.  458, 

North   Carolina.  —  State  v.  Jones,  I  where  a  notice  was  served. 

Ired.  L.  (N.  Car.)  129;  McCoy  v.  Jus-  Minnesota .  —  Harkins     v.    Scott 

tices,  4  Jones  L.  (N.  Car.)  180,  in  which  County,   2  Minn.   342;    Clark  v.  Bu- 

case  it  was  said  that  a  copy  of  the  peti-  chanan,    2    Minn.    346.     These    were 

lion  should  also  be  served.     In  Lutter-  cases,  however,  where  the  application 

loh  V.  Cumberland  County,  65  N.  Car.  was  to  the  Supreme  Court,  which  had 

403,  a  rule  to  show  cause  was  served.  no  power  to  issue  an  alternative  writ. 

North  Dakota.  —  State  v,   Carey,   2  3.  Illinois.  —  People    v.   Pearson,    3 

N.  Dak.  36.  111.  207. 

Pennsylvania. — Com.   v.    Brady,    6  New  Jersey. — Chosen  Freeholders  z^. 

Phila.  (Pa.)  121,  23  Leg.  Int.  (Pa.)  109.  Pennsylvania  R.  Co.,  41  N.  J.  L.  250. 

Texas.  —  Bradley  v.  McCrabb,  Dall.  New   York.  —  People    v.  Judges,    4 

(Tex.)  504;  Houston  V.  Emery,  76  Tex.  Cow.   (N.   Y.)  73;    People  v,    Fisk,  3 

282.  Thomp.  &  C.  (N.  Y.)  461. 

IVashington.  —  State  v.  Trimbell,  12  North  Carolina.  —  State   v.  Jones,  I 

Wash.  440.  Ired.  L.  (N.  Car.)  129. 

IVisconsin.  —  State  v.  Mineral  Point,  Virginia.  —  Cowan  v.  Doddridge,  22 

22  Wis.  396;   Stole  V.  Lincoln,  67  Wis.  Gratt.  (Va.)  458. 

274.  West  Virginia.  —  Fisher  v.  Charles- 

•    United      States. — Leavenworth  ton,  17  W.  Va.  595. 

County  V.  Sellew,  99  U.  S.  624;  Hitch-  United  States.  —  Leavenworth  County 

cock  V,  Galveston,  4  Woods  (U.  S.)  308;  v.  Sellew,  99  U.  S.  624. 

Downs  V.  Rock  Island  County,  4  Biss.  England.  —  Rex  v.  Edyvean,  3  T.  R. 

(U.  S.)  508.     But  see  Life,  etc.,  Ins.  352. 

Co.  V.  Adams.  9  Pet.  (U.  S.)  571,  and  Leaving  Copy  at  Dwelling  Hoofo.  —  In 

Edwards  v.  U.  S.,  103  U.  S.  471,  in  Sute  v,  Jones,  i  Ired.  L.  (N.  Car.)  129, 

which  case  it  was  intimated  that  the  service  by  leaving  a  copy  at  the  dwell- 
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proceedings.*  In  some  cases  it  has  been  expressly  ordered  by 
the  court  that  service  be  made  by  copy.*  In  other  cases,  how- 
ever, it  has  been  held  that  the  service  of  a  copy  is  not  sufficient, 
and  that  the  original  writ  must  be  served  upon,  and  left  iivith, 
the  respondent.' 

Senrloe  on  Sereral  Bospondents.  —  When  there  are  several  respondents 
it  is  held  that  the  original  writ  should  be  served  on  one  of  them. 
If  the  respondents  are  a  board,  the  original  is  to  be  served  upon 
the  president  or  chairman,  and  copies  of  the  writ  are  to  be  served 
upon  the  others.* 

ing  house  of  the  defendant  was  held  (Va.)458;  Fisher  v.  Charleston,  17  W. 

sufficient,  the  court  deeming  it  to  have  Va.  595. 

been  a   reasonable  service  under  the  8.  Arkansas^  —  Hempstead  v,  Under- 

clrcumstances  of  that  case.  hill,  20  4\rk.  337. 

Bfltiuni  to  Gopj.  —  The  coun  will  not  Indiana,  —  Potts    v.  State,   75    Ind. 

set  aside  the  service  of  a  writ  of  alter-  336;    Clarke  County  v.  State,  61  Ind. 

native  mandamus,  because  of  the  fail-  75. 

ure  to  leave    the   original    with    the  Kansas,  —  State   v.   King,   29    Kan. 

person  to  whom  it  was  directed,  where  607. 

a  copy  was  delivered.     Chosen  Free-  New  Jersey,  —  State  v,  Elkinton,  30 

holders  v,  Pennsylvania  R.  Co.,  41  N.  N.  J.  L.  335. 

J.  L.  250,  wherein  it  was  held  that  a  Fennsyhania,  —  Com.   v.  Overseers, 

return  might  be  made  to  a  copy  as  well  4  Kulp   (Pa.)  87;   Com.    v,  Brady,  6 

as  to  the  original,  or,  if  necessary,  the  Phila.  (Pa.)  121,  23  Leg.  Int.  (Pa.)  109. 

couit  would  permit  the  original  to  be  Service  of  Copy  TmnffiBisnt.  —  In  State 

taken  from  the  files  for  the  purpose  of  v.  King:  29  Kan.  607,  mandamus  was 

making  a  return  to  it.  served  by  delivering  to  each  of  the  de- 

1.  Rex  V,  Edyvean,  3  T.  R.  352.  fendants    a    certified    copy,    and    the 
Copy  of  Peremptory  Writ.  —  '*  In  State  sheriff  returned  the  original  writ  to  the 

V,  Elkinton,  30  N.  J.  L.  335,  Justice  court,  none  of  the  defendants  ever  hav- 

Elmer  takes  a  distinction  between  the  ing  it  in  his  possession  or  even  seeing 

alternative  writ  and  one  which  is  per-  it.     It  was  held  that  the  service  was 

emptory  in  form.     Where  the  writ  is  insufficient,   and   that  the   defendants 

an  alternative  writ,  he  says,  the  writ  could  not  be  held  to  have  committed  a 

should  be  delivered  to  the  person  who  contempt  by  failure  to  obey  the  writ 
is  required  to  obey  it  or  to  return  a        Pnsenring   Copy  to  Prove  8ervie«.  — 

sufficient  cause  for  not  doing  so;  but  if  **An  alternative  mandamus  should  be 

it  be  a  peremptory  writ,  he  seems  to  delivered  to  the  person  who  is  required 

regard  the  proper  course  to  be  to  show  to  obey  it  or  to  return  a  sufficient  cause 

the  writ,  reading  and  explaining  it  if  for  not  doing  so;  the  person  serving  it 

necessary,  and  giving  a  copy.     This  of  course  preserving  a  copy,  so  that,  if 

distinction  is  without  any  real  founda-  needful,  he  may  prove  the   service." 

tion.     The    reason    for   requiring  the  State  v,  Elkinton,  30  N.  J.  L.  335. 
original  to  be  left  with  the  person  to        4.  Chosen    Freeholders   v.    Pennsyi- 

whom  it  is  directed  is  that  a  return  vania  R.  Co.,  41   N.  J.  L.  250;  McCoy 

may  be   made   to  it,"     Chosen  Free-  v.  Justices,  4  Jones  L.  (N.   Car.)  180; 

holders  v,  Pennsylvania  R.  Co.,  41  N.  Com.  v,  Brady,  6  Phila.  (Pa.)  121,  23 

J.  L.  252.  Leg.  Int.  (Pa.)  109;  Com.  v.  Overseers, 

Variaaee  in  Copy.  —  Where  a    man-  4    Kulp    (Pa.)   87;    State    v.    Mineral 

dam  us  has  been  served  by  a  copy,  and  Point,  22  Wis.  306.     But  see  People  v. 

there  is  a  variance  between  the  writ  Judges,  4  Cow.  (N.  Y.)  73. 
and  the  copy  it  may  be  corrected  by        Copies  Waived.  —  It  was  held,  in  Mc- 

proper  application   to  the  court,   and  Coy  v.  Justices,  4  Jones  L.  (N.  Car.) 

the  defendant  may  be  required  tore-  180,  that  the  justices  of  a  county  might, 

spond  to  the  facts  as  stated  in  the  peti-  as  a  body,  accept  service  of  a  writ  and 

tion    and    the    writ.       Hempstead    v,  avoid  the  expense  of    a    copy  being 

Underbill,  20  Ark.  337.  served  on  each  of  them. 

2.  Cowan   v,   Doddridge,   22    Gratt.        CopiiionAllEoid8«iAei«iit.  —  In  Peo- 
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c.  Who  Should  Be  Served — The  Penons  Who  Aro  to  obey  it  — 
The  writ  should  be  served  upon  the  persons  who  ought  to  obey  it.  * 

AU  Purtiee  in  Intereet  to  Be  Senred.  —  All  parties  interested  in  the 
subject-matter  in  controversy  should  be  served  with  notice  of  the 
proceedings.* 

Intereited  Fenont  Kot  Vominally  Fartiei  to  the  proceedings  should  be 
served;  as,  where  the  proceeding  is  against  a  public  officer  to 
compel  the  performance  of  an  act  in  which  other  persons  are 
adversely  interested,  such  persons  must  have  notice  of  the  pro- 
ceedings.* 

Ftedeoeiior  in  Oftoe.  —  Service  upon  the  predecessor  of  a  public 
officer  has  been  held  sufficient.^ 

Xandurai  Againit  Corporations.  —  In  mandamus  proceedings  against 

pie  V,  Judges,  4  Cow.  (N.  Y.)  73,  aerv-  Michigan.  —  Austin     v.    Curtis,    41 

ice  of  the  writ  by  showing  the  original  Mich.  723. 

mandamus  to  each   judge  separately  New  Hampshire.  —  Dorr  v.  Hill,  62 

and  delivering  a  copy  to  him  was  held  N.  H.  506. 

good.  Virginia.  —  Dew  v.  Judges,  3  Hen. 

1.  flerrieo  on  Fonon  Owing  Dnty.  —  In  &  M.  (Va.)  i. 

mandamus  proceedings  to  compel  the  Wisconsin.  —  State     v.    Gratiot,     17 

signing  of  a  bill  of  exceptions,  it  ought  Wis.  245;    State  v.  Mills,  27  Wis.  403; 

to  appear  that  the  persons  served  are  State  v.  Whittet,  61  Wis.  351. 

the  ones  who  ought  to  have  sealed  it.  To  Alter    Jnstioo's  DodDOt.  —  A    per- 

People  V.  Judges,  Col.  &  C.  Cas.  (N.  emptory  mandamus  directing  a  justice 

Y.)  362.  to    alter    his    docket    should    not    be 

8.  Smith  V.  Power,  2  Tex.  57;  U.  S.  granted  without  notice  to  the  parties 

V.  Elizabeth,  42  Fed.  Rep.  45.  whose  rights  will  be  affected  by  such 

To  Intenreners.  —  In  State  v.  Gratiot,  alteration.     State  v.  Whittet,  61  Wis. 

17  Wis.  245,  in  a  mandamus  proceed-  351. 

ing  to  compel  a  county  officer  to  re-  Where  the  Bight  to  an  OAce  Is  In- 

move  his  office  to  a  place  alleged  to  be  TolTod  in  mandamus  proceedings,  the 

the  proper  county-seat,  the  respondent  person  occupying  the  office  should  have 

havmg  admitted  the  facts,  other  citi-  notice  of    the    proceeding.       Dew    v. 

zens  were  permitted  to  appear  and  no-  Judges,  3  Hen.  &  M.  (Va.)  i. 

tice   of    subsequent  proceedings   was  To  Erase  Mortgages.  —  A  mandamus 

given  to  their  attorney.  cannot  be  issued  to  a  recorder  of  mort- 

To  District  Attorney  in  Action  Against  gages,  commanding  him  to  cancel  cer- 
Troasnrer.  —  In  Uhler  v.  Boyd,  41  Cal.  tain  mortgages  and  erase  them  from 
60,  the  county  treasurer,  in  a  proceed-  his  records,  without  notifying  the  par- 
ing against  him  to  compel  the  payment  ties  interested  in  them.  French  v. 
of  money,  stipulated  as  to  the  facts  Prieur,  6  Rob.  (La.)  302.  And  see 
without  the  advice  of  counsel,  and  no  Savage  v.  Holmes,  15  La.  Ann.  334. 
attorney  appeared  for  him.  The  court  To  Bander  Judgment.  —  In  a  man- 
ordered  the  proceedings  stayed  and  a  damus  proceeding  to  compel  a  circuit 
copy  of  the  record  served  on  the, district  judge  to  render  judgment  upon  a  ver- 
attomey  and  the  chairman  of  the  board  diet,  the  person  against  whom  such 
of  supervisors.  judgment  is  to  be  taken  should  be  noti- 

8.  California.  —  Uhler    v.    Boyd,   41  fied  of  the  application,  notwithstand- 

Cal.   60;    Santa  Cruz    Gap    Turnpike  ing  a  waiver  of  notice  by  the  judge. 

Joint  Stock  Co.  v.  Santa  Clara  County,  State  v.  Mills,  27  Wis.  403. 

62  Cal.  40.  BUI  of  Bzceptions.  —  Notice  of  an  ap- 

lUinois.  —  People  v.  Pearson,  2  111.  plication   for  a   mandamus  to  compel 

458.  the  signing  of  a  bill  of  exceptions  need 

Louisiana.  —  French     v,     Prieur,    6  be    given    only    to    persons  who  are 

Rob.  (La.)  299;    Savage  v.  Holmes,  15  adverse  parties  in  the  very  matter  to 

La.  Ann.  334.  which  the  bill   of  exceptions  relates. 

Massachusetts.  —  Strong,    Petitioner,  Gutierrez  v.  Hebberd,  106  Cal.  167. 

ao  Pick.  (Mass.)  484.  4.  State  v.  Gates,  22  Wis.  210.- 
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corporations,  the  writ  should  be  served  upon  the  officer  or  officers 
whose  duty  it  is  to  do  the  thing  commanded.*  Notice  to  the 
corporation  also  does  not  vitiate  the  service.* 

Serrloe  on  Freiident  or  Chief  OAoor.  —  In  a  number  of  cases  it  has  been 
held  that  it  is  sufficient  to  serve  a  mandamus  directed  to  a  public 
or  private  corporation  on  the  president  or  other  chief  officer  of  the 
corporation,*  without  service  on  other  members  of  the  board.* 

Senrioe  on  Clerk.  —  It  has  been  held  that  service  on  the  clerk  of  a 
board  of  county  commissioners  is  sufficient.* 

Senrioe  on  AU  Xemben  of  Board.  —  On  the  other  hand,  it  has  been 
held  that,  in  mandamus  proceedings  against  a  board,  the  writ 
must  be  served  upon  all  the  members,  at  least  in  the  case  of  a 
peremptory  mandamus,  or  when  it  is  sought  to  enforce  the  writ 
by  proceedings  for  contempt.* 

1.  State  V,  Shreveport,  29  La.  Ann.  of  the  canal  board)  of  the  state,  incla<l- 

658 ;   Chosen  Freeholders  v,  Pennsyl-  ing  the  chairman,  was  held  a  sufficient 

vania  R.  Co.,  41  N.  J.  L.  250,  42  N.  J.  service,  the  court  saying:      "  Service 

L.  490;  Reg.  V,  Chapman,  6  Mod.  152.  of  the  notice  on  the  chairman  of  the 

Mayor.  —  In  a  mandamus  to  a  cor-  contracting    board  ought  to  be  sufiK- 

poration  *'  the  writ  is  to  be  delivered  cient.    Service  on  a  majority  of  them 

to  the  mayor,  as  the  most  visible  part  certainly  should  be." 

of  the  corporation."     Reg.   v.   Chap-  4.  Clarke  County  v.  State,  6x  Ind. 

mail,  6  Mod.  152.  75;  State  v.  Wright,  10  Nev.  167. 

Mere  Agent.  —  "  Service  on  Mr.  Jack-  Servioe  on  Frst&ent  Only.  —  In  Clarke 
soti  is  insufficient.  He  is  neither  an  County  v.  State,  61  Ind.  75,  a  man- 
officer  of  the  corporation  nor  a  member  damus  proceeding  against  the  boaid 
of  its  governing  body.  He  is  a  mere  of  county  commissioners,  service  of 
employee  and  agent  of  the  company,  the  writ  on  the  president  of  the  board 
having  only  delegated  powers  and  was  held  sufficient,  without  any  service 
specified  duties  to  perform.  He  has  on  the  other  members, 
no  power  in  virtue  of  his  employment.  In  State  v,  Wright,  10  Nev.  167,  the 
or  of  his  relations  to  the  company,  to  service  of  an  alternative  writ  on  the 
execute  the  command  of  the  writ."  president  of  a  corporation  was  held 
Chosen  Freeholders  v.  Pennsylvania  sufficient,  though  it  was  said  that  the 
R.  Co.,  41  N.  J.  L.  254,  better  practice  would  be  to  serve  it  on 

8.  Houston  V,  Emery,  76  Tex.  282.  each  individual  trustee. 

8.  Glencoe  v.   People,   78    111.    382;  5.  Leavenworth    County  v.   Sellew, 

Clarke  County  v.   State,  61   Ind.  75;  99  U.  S.  624. 

Wren  v.   Indianapolis,  96    Ind.    206;  6.  Glencoe  v.  People,  78  111.  382;  St. 

State  V,  Wright,  10  Nev.   167;  People  Louis  County  Ct.  v.  Sparks,   10  Mo. 

t/.  Contracting  Board,  20  How.  Pr.  (N.  117.     And  see  State  v.  Wright,  10  Nev. 

Y.    Supreme    Ct.)    206;     Houston    v,  167;   State  v.  Mineral  Point,  23  Wis. 

Emery,  76  Tex.  282;  Hitchcock  v.  Gal-  396;  Hitchcock  v.  Galveston,  4  Woods 

veston,  4  Woods  (U.  S.)  308,  48  Fed.  (U.  S.)  308,  48  Fed.  Rep.  640. 

Rep.  640;  Rex  v,  Exeter,  12  Mod.  251.  To  Bring  into  Oontompt.  —  "  If  a  per- 

On  Kayor.  —  *' The  proceeding  is  emptory  mandamus  be  issued,  it  ought 
against  the  city,  and  is  against  the  regularly  to  be  served  on  all  officers 
mayor  and  aldermen  individually  only  individually  whom  it  is  desired  to 
as  representative  officers.  The  mayor  bring  into  contempt  for  disobedience 
being  the  bead  officer,  the  writ  was  to  the  command  of  the  writ.**  Hitch- 
properly  served  on  him."  Hitchcock  cock  v.  Galveston,  4  Woods  (U.  S.)  308. 
V.  Galireston,  4  Woods(U.  S.)  308.  When   One    Absent. —  In    People   v. 

Servioe  on  Chairman.  —  In  People  v,  Getzendaner,  137  III.  234,  all  the  town 

Contracting  Board,  20  How.    Pr.  (N.  auditors  were  made  parties  defendant 

Y.  Supreme  Ct.)  206,  service  of  a  notice  in  a  mandamus   proceeding,  and  all 

of  a  motion  for  a  mandamus  on  a  ma-  were  served  except  the  town  cJerk,  wbp 

jority  of  the  contracting  board  (a  part  was  absent.     It  was  held  that  It 
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Senriee  on  Forei^  Corporation.  —  In  the  case  of  foreign  corporations 
there  are  generally  provisions  for  the  service  of  process  upon 
certain  officers  residing  in  the  state,  and  the  service  of  a  writ  of 
mandamus  upon  such  officers  is,  of  course,  sufficient.' 

d.  Sufficiency  of  Notice  and  Service.  — The  Length  of  Hotieo 

which  is  necessary  in  mandamus  proceedings  is  regulated  in  some 
states  by  statute  or  rule  of  court.  In  one  jurisdiction  it  has  been 
held  sufficient  to  give  the  respondent  ten  days*  notice;  •  in  another 
that  he  is  entitled  to  at  least  eight  days'  notice ;  •  and  five  days* 
notice  in  another  case,*  and  even  one  day,  has  been  held 
sufficient.* 

Beatonable  Hotioe.  —  In  another  case  it  was  said  that  the  respond* 
ent  should  have  reasonable  notice.* 

Fotiee  as  in  Motions.  —  It  has  also  been  held  that  the  respondent  is 

entitled  to  the  same  notice  as  is  required  in  motions  generally.^ 

'  Personal  Serrioe  Necessary.  —  It  is  necessary,  it  would  seem,  that  the 

respondent  have  personal  service,  at  least  before  an  attachment 

for  contempt  can  issue.® 

competent  for  those  served  to  act,  and  4.  People    v,   Thistlewood,   103    III. 

that  if  the  town  clerk,  at  the  time  of  139.     Contra^   Fitzhugh    v.    Custer,    4 

their  action,  was  still  absent  and  not  Tex.  391. 

performing  the  duties  of  his  office,  it  0.  Bradley  t/.  McCrabb,  Dall.  (Tex.) 

would  be  the  duty  of  the  other  mem-  504. 

bers  of  the  board  to  declare  the  office  6.  People  v.  Contracting   Board,  20 

vacant  and  appoint  some  one  to  fill  it.  How.  Pr.  (N.  Y.  Supreme  Ct.)  206. 

1.  Chosen  Freeholders  v,  Pennsyl-  Actual  Ifetiee.  —  It  has  been  held 
vania  R.  Co.,  42  N.  J.  L.  490;  Com.  v,  sufficient  if  the  respondent  has  actual 
New  York,  etc..  R.  Co.,  138  Pa,  St,  58.  notice  of  the  proceedings.     Bradley  v. 

Building  of  a  Bridge.  —  A  mandamus  McCrabb,  Dall.  (Tex.)  504. 

directed   to  a  foreign  corporation  en-  7.  People  v.  Judges,  3  How.  Pr.  (N. 

gaged    in    business  in  a  state,  com-  Y.  Supreme  Ct.)  164. 

manding  the  performance  of  some  duty  8.  Brown  v,   Rahway,   53  N.  J.   L. 

growing  out  of  that  business,  may  be  156;  State  z^.  Jones,  i  Ired.  L.  (N.  Car.) 

legally  served  upon  any  officer  of  the  129;  Com.  v.  Brady,  6  Phila.  (Pa.)  121, 

company  in  the  state  upon  whom  law-  23  Leg.  Int.  (Pa.)  109.     But  see  Rex  v, 

f  ul  service  could  have  been  made  at  Fowey,  5  D.  &  R.  614,  16  £.  C.  L.  244. 

common  law  if  the  corporation  were  do-  Spedal  Order  of  Court.  —  "  The  attach- 

mestic.     But  where  the  thing  enjoined  ment  ought  to  be  refused  unless  there 

by   the   writ  was  the  building    of    a  has  been  a  personal  service  of  the  writ, 

bridge,  service  upon  a  mere  financial  or  such  a    service    as  the  court,   by 

officer  of  the  company  was  held  insuffi-  special  order,  under  the  circumstances 

cient.      Chosen   Freeholders  v,  Penn-  of    the    case,   may   direct."     State   r. 

sylvania  R.  Co.,  42  N.  J.  L.  490.  Jones,  i  Ired.  L.  (N.  Car.)  129. 

Statute  Dispensing  with  Hotiee.  —  In  Attachment  Without  Personal  Service. 

State  V.  Doyle,  40  Wis.  220,  under  a  —  In  Rex  v,  Fowey,  5  D.  &  R.  614.  16 

statute    requiring     the    license    of    a  E.    C.    L.    244,    an    attachment    was 

foreign  insurance  company,  upon  vio-  ordered  against  the  mayor  of  a  corpora- 

lation  of  its  conditions,  to  be  revoked  tion  for  not  making  a  return  to  a  per- 

without  notice  to  the  company,  a  man-  emptory  mandamus   within   the   time 

damns  to  compel  such  revocation  was  prescribed  by  the  writ,  though  there 

held  properly  issued  without  notice  to  was  no  personal  service. 

the  company,  and  without  making  it  a  Merely  Offering  to  Esad  Writ.  —  It  is 

party  to  the  proceedings.  no  service  of  the  writ  for  the  officer  to 

2.  People  V.  Rickey,  19  111.  405.  offer  to  read  it,  and  then  to  retain  it 
8.  People  V,  Judges,  3  How.  Pr.  (N.  and  make  his  return  upon  it.     Ladue 

Y.  Supreme  Ct.)  164.  v,  Spalding,  17  Mo.  159. 
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Order  of  Court  Biroetliig  Benrioe.  —  It  has  been  held  that  a  writ  of 
mandamus  should  not  be  served  without  an  order  of  the  court 
directing  such  service.* 

An  AltematiTo  Writ  may  be  served  in  some  states  in  the  manner 
prescribed  for  the  service  of  a  summons.* 

Benrioe  by  PaUioation  IniafHloieiit.  —  Service  of  a  writ  of  mandamus 
by  publication  is,  according  to  some  authorities,  insufficient  to 
give  the  court  jurisdiction  of  the  respondents.* 

Who  Must  Senre  the  Writ.  —  It  is  not  necessary  that  the  writ  be 
served  bj'  the  sheriff  or  one  of  his  deputies.* 

The  SheriiFB  Betom  of  Serrioe  should  be  made  upon  a  certified  copy 
of  the  writ,  the  original  being  left  with  the  respondent.* 

e.  Acceptance  and  Waiver  —  Aeoepting  Serriee.  —  Service  in 
mandamus  proceedings  may  be  accepted  to  obviate  a  formal 
service  of  the  writ.* 

Aeeeptaaee  by  Clerk.  —  An  acceptance  by  the  clerk  of  a  board  &f 
supervisors  has  been  held  insumcient.''' 

Wairer  of  l^otioe  and  Sendee.  —  The  service  of  notice  of  mandamus 
proceedings  may  be  waived.* 

WaiTor  by  Appeenu&oe  and  Anewer.  —  Where  there  is  a  defective 
service,  or  an  entire  want  of  service,  of  notice,  the  irregularity  is 
waived  by  the  respondent  appearing  and  answering  in  the  case 
without  making  objection  to  such  want  of  service.* 

On  Pablie  Holiday.  —  Service  of  a  writ  8.  Ex  p.  Keeling,  50  Ala.  474:  Din- 

of  mandamus  on  a  public  holiday  has  widdie  Justices  v,  Cbesierfield  Justices, 

been  held  sufficient.     People  v.  Oswego  5  Call  (Va.)  556;  Life,  etc.,  Ins.  Co.  v. 

County,  50  Hun  (N.  Y.)  105.  Adams,  9  Pet.  (U.  S.)59i.     'BvXcompare 

1.  Brosius   V.  Keuter,  i  Har.  &  J.  Com.   v.  Overseers,   4  Kulp  (Pa.)  87; 

(Md.)  480.    But  see  Harkins  v.  Scott  State  v.  Mills,  27  Wis.  403. 

County,  2  Minn.  342.  The  XMivery  of  Oopiei  to  all  the  mem- 

t.  State  V.  Lincoln,  67  Wis.  274.  bers   of   the  board  may  be    waived. 

8.  Chosen    Freeholders   v,  Pennsyl-  Clarke  County  v.  State,  61  Ind.  75. 
vania  R.  Co.,  41  N.  J.  L.  250;  Sute  r.  Waiver  by  Attornqr*  —  But  it  has  been 
Hunter,  4  Wash.  651;  Rex  tr.  Edyvean,  held  that  personal  service  cannot  be 
3  T.  R.  352.    But  see  Cross  v.  West  waived  by  an  attorney.    Com.  r.  Over- 
Virginia  Cent.,  etc.,  R.  Co.,  34  W.  Va.  seers,  4  Kulp  (Pa.)  87. 
742.  By  Judge  as  Agidnst  Other  Tenon.— 

4.  People    V,    Pearson,  4    111.    270;  In  State  v.  Mills,  27  Wis.  403,  waiver 

Com.  V.  Brady,  6  Phila.  (Pa.)  121,  23  of  notice  by  a  judge,  who  was  respond- 

Leg.  Int.  (Pa.)  109.  ent,  was  held  not  sufficient  against  per- 

Servlee   by    Attorn^.  —  A    writ    of  sons  whose  rights  would  be  affected  by 

mandamus,  like  a  rule,  may  be  served  the  acts  which  it  was  sought  to  compel 

by  an  attorney  or  any  other  person,  the  judge  to  perform. 

People  V.  Pearson,  4  111.  270.  9.  People     v,     Cairo,    50    111.    154; 

6.  Hempstead  v.  Underbill,  20  Ark.  People  v.  Bamett,  91  111.  422;  Wren  9. 

337;  Potts  V,  State,  75  Ind.  336.  Indianapolis,  96  Ind.   206;    Palmer  9. 

6.  McCoy  V.  Justices,  4  Jones  L.  (N.  Tones,  49  Iowa  405;  Dorr  v.  Hill,  62  N. 
Car.)  180;  Lutterloh  v.  Cumberland  H.  506;  Dew  v.  Judges,  3  Hen.  &  M. 
County,  65  N.  Car.  403.  (Y^*)  '*  F^^rbc^nl^s  ^-  Amoskeag  Nat 

7.  Downs  V,  Rock  Island  County,  4  Bank,  30  Fed.  Rep.  602;  Edwards  v. 
Biss.  (U.  S.)  508.  It  is  probable,  how-  U.  S.,  103  U.  S.  471;  Rex  v.  Wilson,  s 
ever,  that  this  case  was  overruled  by  Salk.  428. 

Leavenworth  County  v,  Sellew,  99  U.        Snooesiors  in  OAoe.  —  Where  a  petition 
S.  624.  was    amended     by   substituting    the 
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2.  Bole  to  Show  Cause  and  Alternative  Writ  —  a.  Which  Begins 

Proceedings  —  Bale  to  show  Caue  Lwned  lint.  —  The  usual  practice 
at  common  law,  and  in  many  states  in  this  country,  is  to  begin 
mandamus  proceedings  by  a  rule  to  show  cause  why  an  alternative 
mandamus  should  not  issue.^ 

AltomatiTO  Mandamm  Inftead  of  Bnlo  to  Show  Cause.  —  In  many  states^ 
however,  at  the  present  time,  the  issuing  of  a  rule  to  show  cause 
is  dispensed  with,  the  same  function  being  performed  by  the 
alternative  writ,  which  is  issued  in  the  first  instance  without  a 
rule  to  show  cause.* 

names  of  the  persons  who  had  become  2.  Indiana.  —  Jessup    v,    Carey,    6i 

incumbents  of  the  office  in  place  of  the  Ind.  584;  Potts  v.  State,  75  Ind.  336. 

original    respondents,   and   these  per-  Mississippi,  —  Swann     tr.    Buck,    40 

sons  appeared  in  the  case  without  serv-  Miss.  2681  Swan  v.  Gray,  44  Miss.  393; 

ice  upon  them,  it  was  held  that  any  Haskins    v,    Scott    County,   51    Miss. 

want  of  service  was  waived.     Palmer  406. 

V.  Jones,  49  Iowa  405.  Ohio, — Tillson  v.   Putnam  County, 

1.  Alabama,  —  Perrymaa  v.  Burgster,  19  Ohio4i5;  State  v.  Judges,  i  West.  L. 

6  Port.  (Ala.)  99;  Johnson  v,  Glascock.  J.  (Ohio)  358,  i  Ohio  Dec.  (Reprint)  51. 

2  Ala.  519;  iS'jf/.  Garland,  42  Ala.  559;  But  see  Grimes  v,   Harrison  County, 

Speed  V,  Cocke,  57  Ala.  214.  Wright  (Ohio)  126. 

Maryland.  —  Brosius    v,    Reuter,    i  Pennsylvania,  —  Com.      v.      Young 

Harr.  &  J.  (Md.)  480.  Men's    Hibemia    Beneficial     Soc.,     a 

Michigan,  —  People  v.  La  Grange,  2  Brews.    (Pa.)    441 ;     Monongahela     r. 

Mich.  187;  Roscommon  Tp.  v.  Midland  Monongahela  Electric  Light  Co.,  12  Pa. 

County,  49  Mich.  454.  Co.  Ct.  Rep.  529. 

Mississippi,  —  Police  Board  v.  Grant,  Texas,  —  Murphy  v,  Wentworth,  36 

9  Smed.  «  M.  (Miss.)  77.  Tex.  ^^47. 

Missouri,  —  MuUanphy  v,  St.  Louis  Virginia,  —  Sights  v.    Yarnalls,    la 

County  Ct.,  6  Mo.  563.  Gratt.  (Va.)  292. 

Nebraska,  —  State   v.    Home   St.    R.  West  Virginia,  —  Fisher  v,  Charles- 
Co.,  43  Neb.  830.  ton,  17  W.  Va.  628;  State  v.  Long,  37 

AVw  Jersey,  —  Hugg  v,  Camden,  39  W.  Va.  266, 

N.  J.  L.  620.  Wisconsin,  —  Atty.-Gen.    v.  Lum,  a 

New    York,  —  People  v.  Judges,    2  Wis.  507;  State  r.  Fairchild,  22  Wis. 

Johns.  Cas.  (N.   Y.)  68:  Anonymous,  no  (and  see  21  Wis.,  app.  B,  rule  2) 

9  Wend.  (N.  Y.)472;  Commercial  Bank  Schend  v,   St.   George's  German  Aid 

V.  Canal  Com'rs,  10  Wend.  (N.  Y.)  26.  Soc,  49  Wis.  237;  Sute  v,  Delafield,  64 

Oklahoma,  —  Rider  t^.  Brown,  i  Okla.  Wis.  218;  State  v.  Joint  School  Dist. 

244.  No.  I,  65  Wis.  631. 

Pennsylvania,  —  Com.  v,  Hyde  Park,  In  Ohio  the   necessity  of  a  rule  to 

15  W.  N.  C.  (Pa.)  $06;  Umsted  v.  Con-  show  cause  was  dispensed    with    by 

ner,   12  Pa.  Co.  Ct.  Rep.  405;   In  re  statute.     State  v.  Judges,  i  West.  L.  J. 

Devereux  St.,   13   Phila.  (Pa.)  103,36  (Ohio)  358,  i  Ohio  Dec.  (Reprint)  51; 

Leg.    Int.   (Pa.)   115;  Com.   v.   Young  Tillson   v,    Putnam   County,   19  Ohio 

Men's    Hibernia     Beneficial    Soc.,     2  415. 

Brews.  (Pa.)  441.  The  Only  DUIlBrmiM in  Praetioe  between 

Virginia,  —  Dinwiddle    Justices     v,  a  rule  to  show  cause  why  a  mandamus 

Chesterfield  Justices,  5  Call  (Va.)  556.  should   not  issue  and  an  alternative 

United  States,  —  U.  S.  v.  Kendall,  5  mandamus  seems  to  be  that  in  the  one 

Cranch  (C.  C.)  163.  case  the  questions  arising  upon  the  ap- 

A  Statnto  providing  that  the  writ  of  plication  are  discussed  upon  affidavits, 

mandamus  shall  be  issued  on  affidavit  and  in  the  other  the  questions  come  be- 

and  motion  does  not  prohibit  the  court  fore    the    court  upon  the  alternative 

from  making  a  rule  to  show  cause,  so  mandamus.     In   the   former  case,  the 

as  to  enable  it  to  determine  whether  questions  being  heard  upon  affidavits 

any  writ  should  issue.    Rider  r.  Brown,  merely,  no  formal  judgment  is  given, 

I  Okla.  244.  and  of  course  no  writ  of  error  can  be 
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PoUtimu  —  It  has  even  been  held  that  a  petition  may  take  the 
place  of  a  rule  to  show  cause.* 

Bole  and  AltematiTo  Writ  Eqnivalttit  —  In  a  number  of  cases  an 
alternative  mandamus  and  a  rule  to  show  cause  have  been  held  or 
treated  as  substantially  equivalent.* 

b.  When  They  Are  Issued  r—  wim  a  Bui*  to  oiow  oaue  imm.  — 

Where  it  is  the  practice  to  issue  first  a  rule  to  show  cause,  this  is 
done  if  the  relator's  pleadings  show  ^,  prima  facie  right,*  and  the 
court  may  consider  merely  the  plaintiff's  petition,*  or  may  also 
take  into  consideration  the  affidavits  on  which  it  is  based.* 

When  an  AltanatiTO  Writ  Imoi.  —  In  states  where  a  rule  to  show 
cause  is  not  required  an  alternative  mandamus  issues  if  the  relator 
makes  a  prima  facie  case  in  his  application.*  But  the  allow- 
ance of  the  writ  is  not  a  determination  as  to  the  sufficiency  of  the 
application.''' 

brought;  the  decision  is  final.     In  the  7  Luz.  L.  Reg.  (Pa.)  24;    Copland  v. 

latter  case  a  record  is  made  up  and  a  Lancaster  County  Bank,  5  Lane  Bar 

writ  of  error  lies  as  upon  other  judg-  (Pa.)  14. 

ments.     People  v.  Judges,  3  How.  Pr.  West  Virginia.  —  Fisher  v.  Charles- 

(N.  Y.  Supreme  Ct.)  164.  ton,  17  W.  Va.  628;   State  v.  Long,  37 

The  AltematiTe  Writ  Is  Itself  in  the  W.  Va.  266. 
nature  of  a  rule  10  show  cause  why  the  Prima  EBMie  Geae  for  AltemaliTe  Witt. 
peremptory    writ    should    not     issue.  —  In  practice  the  party  seeking  a  man- 
Murphy  V.  Wentworth,  36  Tex.  147.  damns  presents  to  the  court  a  priwM 

1.  Swann  v.  Buck,  40  Miss.  289;  Com.  facie  case,  entitling  him  to  the  writ  by 

v.   Young  Men's   Hibernia  Beneficial  way    of    suggestion.     This    being   io 

Soc,  2  Brews.  (Pa.)  441.  proper  form  and  sufficient  in  snbsunce, 

8.  People    V.    Pearson,    3    111.    189;  an    alternative     mandamus    may    be 

People  V,  Judges,  3  How.  Pr.  (N.  Y.  awarded  opon  it.     Com.  v,  Allegheny, 

Supreme  Ct.)  164;  Kell  v.  Rudy,  i  Pa.  37  Pa.  St.  277. 

Super.  Ct.  Rep.  507 ;  Atty.-Gen.  v.  Lum,  To  Levy  Taac  —  Upon  a  petition  sworn 

9  Wis.  507;  U.  S.  V.  Schurz,  102  U.  S.  to,  setting  forth  that  the  plaintiff  has 

378.      But    see  Commercial  Bank  v.  obtained  a  certain  judgment  against  the 

Canal  Com'rs,   10  Wend.  (N.   Y.)  26;  city,  and   that  an  execution  on  such 

State  V,  Beloit,  20  Wis.  79.  judgment  has  been  issued  and  returned 

8.  Speed    v.    Cocke,    57    Ala.    214;  "  no  property   found,"   and   that   the 

Steele  v.  Goodrich,  87  Tex.  401;  U.  S.  plaintiff  knows  of  no  property  of  the 

V.  Chandler,  2  Mackey  (D.  C.)  527.  city  out  of  which  such  judgment  can 

4.  Steele  v,  Goodrich,  87  Tex.  401.  be  made,  the  court  ought  to  award  an 

0.  Fisher  v,  Charleston,   17  W.  Va.  alternative  writ  to  compel  the  levy  of  a 

595;  U.  S.  V.  Kendall,  5  Cranch  (C.  C.)  tax.     Fisher  v.  Charleston,  17  W.  Va. 

163.  628. 

6.  Indiana.  —  Ex p,  Loy,  59  Ind.  235.  Sapporting  Ai&daTits.  —  The  ordinary 

Mississippi.  —  Haskins      v,      Scott  practice  in  Pennsylvania  is  to  direct  an 

County,  51  Miss.  406.  alternative   mandamus  to  issue  when 

Ohio.  —  State    v.   Trustees,    Wright  the  court  is  satisfied  on  affidavits  that 

(Ohio)  559.  the  writ  should  be  issued  as  a  mattei 

Pennsylxfania.  —  Monongahela      v.  of  justice  and  right.     Phoenix  Iron  Co. 

Monongahela  Electric  Light  Co.,  12  Pa.  v.  Com..  113  Pa.  St.  563. 

Co.  Ct.  Rep.  529;  Com.  v.  Allegheny,  Improper    Joinder     Siiregaided.  ~  An 

37  Pa.  St.   277;    Phoenix   Iron   Co.   v.  alternative  writ  of  mandamus  should 

Com.,  113  Pa.  St.  563;  Com.  v.  Lyndall,  issue  though  the  prayer  of  the  petidoo 

9  Brews.(Pa.)425;  Com.?'.  Cuncannon,  erroneously  asks  that  the  mandamus 

3  Brews.  (Pa.)  344;    Com.   v.   Young  issue  against  persons  who  should  not 

Men's     Hibernia     Beneficial    Soc.,    2  be  joined  as  respondents.     Fisher  r. 

Brews.  (Pa.)  441;  Childs  v.   Com.,   3  Charleston,  17  W.  Va.  628. 

Brews.  (Pa.)  194;  Kennedy  v.  Society.  7.  State  v.  Lean,  9  Wis.  279. 
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Dwdal  of  AltematiTe  Writ.  —  If  the  relator  fails  to  make  such  a 
prima  facie  case,  an  alternative  writ  will  be  denied.* 

Domnrror  Bnitained.  —  If  the  relator's  pleading  is  insufficient,  and  a 
demurrer  thereto  is  sustained,  an  alternative  writ,  of  course,  can- 
not issue.* 

Altematiyo  Writ  on  Bnlo  Abioluto.  —  In  states  where  a  rule  to  show 
cause  is  first  issued,  if  the  rule  is  made  absolute  an  alternative 
mandamus  may  be  ordered.'  But  in  some  cases,  when  the  rule 
to  show  cause  is  made  absolute  a  peremptory  instead  of  an 
alternative  writ  may  issue  in  the  first  instance.* 

c.  Form  and  Contents — (i)  Of  Rule  to  Show  Cause.  —  A 
rule  to  show  cause  need  not  comply  strictly  with  statutes  govern- 
ing the  form  and  contents  of  alternative  writs.*  But  it  has  been 
held  that  such  rule  must  specify  its  object.* 

(2)  Of  Alternative  Writ.  —  The  alternative  writ  must  contain 
the  necessary  statements  of  the  plaintiff's  claim.'' 

1.  Wright  V.   Coanor,  34  Iowa  240;  should  not  file  an  answer  to  a  rule  fot 

State  z/.  Helmer,  10  Neb.  25 :  Burnett  t'.  a  mandamus;    upon   the  granting  ol 

Powell,  86  Tex.  384;  Parrish  v.  Reed,  such  a  rule  the  proper  practice  is  to 

2  Wash.  491;    Ex  }>,  Taylor,  14  How.  issue  a  writ  of  alternative  mandamus, 

<U.  S.)  3;  U.  S.  V,  Chandler,  2  Mackey  to  which  the  defendant  should  make 

<D.  C.)  527,  answer.     Umsted    v,   Conner,    12   Pa. 

8.  State   V.    Board  of  Education,   6  Co.  Ct.  Rep.  405. 

Ohio  Dec.  235,  4  Ohio  N.  P.  44.  4.  Hugg  v.  Camden,  39  N.  J.  L.  620; 

AltematiTe  Writ  After  Demurrer  801-  State  v.  Home  St.  R.  Co.,  43  Neb.  830; 

tained.  —  It    was    held    in    Chapin    v.  Com.  v.  Young  Men's  Hibernia  Bene- 

Osborn,  29  Ind.  99,  that  the  demurrer  ficial  Soc,  2  Brews.  (Pa.)  441;^ Sleeper 

to   the   petition   was    improperly   sus-  v.  Franklin  Lyceum,  7  R.  i.  523. 

tained,    and   that  an   alternative   writ  6.  People  v.  Fulton  County,  70  Hun 

should    have    issued,     so    that    there  (N.  Y.)  560. 

might  have  been  a  trial  of  the  issues  of  Queetlons  Considered  on  Bnle.  —  On  an 

fact  which  were  raised.  application  for  a   writ  of   mandamus, 

8.  Mississippi,  —  Police     Board    v,  a  respondent  cannot   raise   the  objec- 

Grant,  9  Smed.  &  M.  (Miss.)  77.  tion  that  the  application  does  not  state 

Missouri.  —  Mullanphy  v,  St.  Louis  facts  sufficient  to  authorize  the  issu- 

County,  6  Mo.  563.  ance  of  an  alternative   writ,   but  all 

Nebraska,  —  State    v.   Home  St.   R,  issues,  whether  of  law  or  fact,  must  be 

Co.,  43  Neb.  830.  raised  and  determined  upon  the  return 

New  Jersey,  —  Hugg  v,  Camden,  39  to  the  alternative  writ.     State  v,  Mis- 

N.  J.  L.  620.  souri  Pac.  R.  Co.,  114 Mo.  283. 

New    York,  —  Commercial   Bank  v,  6.  Houston    v.   Levy   Ct.,    5    Harr. 

Canal  Com'rs,  10  Wend.  (N.  Y.)  26.  (Del.)  15. 

Pennsylvania.  —  Com.     v.      Young  Form  of  Order.  —  The   rule   to  show 

Men*s     Hibernia    Beneficial    Soc.,    2  cause  is  an  order  reciting  that  a  peti- 

Brews.  (Pa.)  441;    Umsted  v.  Conner,  tion  has  been    filed  commanding  the 

12  Pa.  Co.  Ct.  Rep.  405.  defendant,  after  being  served  with  a 

Rhode  Island.  —  Sleeper  v.  Franklin  copy  of  the  order,  to  show  cause,   if 

Lyceum,  7  R.  L  523.  any,   wherefore  a  writ  of  mandamus 

Qnoitionf  of  Taet  Bailed.  —  The  gen-  should  not  be  awarded  to  command  the 

eral  rule  upon  which  the  court  acts  in  defendant  to  do  the  act  specified  in  the 

making  the  rule  absolute  and  granting  petition.     Fisher  v.  Charleston,  17  W. 

the  writ  is  that  if  the  affidavits  raise  Va.  595. 

questions  of  fact,  it  will  grant  the  writ  7.  State  v.  State  Board  of  Health,  103 

in  order  that  those  questions  may  be  Mo.  22;  State  v.  Board  of  Canvassers, 

tried.     Com.  v.  Young  Men's  Hibernia  13  Mont.  23;  People  v.  Baker,  14  Abb. 

Beneficial  Soc.,  2  Brews.  (Pa.)  442.  Pr.  (N.  Y.   Supreme  Ct.)  19;  Johnes 

Vo  Answer  to  Bnle.  —  The  defendant  v.  Auditor,  4  Ohio  St.  493;   Fisher  v« 
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PnuBiblo.  —  The  necessary  statements  must  be  set  out  as  an 
inducement  to  the  mandatory  clause,* 

Prepanktlon  by  CouiimL  —  The  alternative  writ  must  be  prepared  by 
counsel,  and  not  by  the  clerk.* 

AltanuitiTO  Writ  Knit  Gomfpoad  with  Potitioa.  —  Where  the  alternative 
writ  of  mandamus  does  not  constitute  the  relator's  pleading,  it 
must,  nevertheless,  correspond  v^ith  the  allegations  of  his  petition,* 
though  it  need  not  follow  strictly  the  allegations  of  the  petition.^ 

Aider  by  BefBrmet  to  Potition.  —  The  Statements  of  the  alternative 
writ  cannot,  it  would  seem,  be  aided  by  reference  to  the  petition 
on  which  it  is  founded.'^ 

Charleston,  17  W.  Va.  628;    State  v.  in  such  writ,   and  must  not  require 

Lean,  9  Wis.  279.  more  to  be  done  than  is  justified  by 

Contonts  of  Bdator's  Ploadiag.  —  See  such  recitals.    Florida  Cent.,  etc.,  R. 

also  generally  sufra^  XVI.  4.  Contents  Co.  v.  State,  31  Fla.  482. 

of  Relator*  5  Pleading,  Bpaeiflo     Oommand.  —  A     mandamni 

Montana  Statuto.  —  In  State  v.  Board  will  not  be  granted  where  the  writ  does 

of  Canvassers,   13  Mont.   23,   it    was  not  correspond  with  the  prayer  of  the 

said:  ''The  statute  provides  that  the  petition,  or  where  the  command  is  in 

*  allemative  writ  shall  state  generally  the    alternative    and    is    not   specific, 

the    allegation    against    the   party  to  Com.  v.  Pennsylvania  R.  Co.,  6  Pa. 

whom  it  is  directed.'  "  Dist.  Rep.  266. 

ProbabloGaose.— Applications  for  the  4.  People  v,  San  Francisco,  27  Cal. 

writ  are  ex  parte  ^  and  need  only  show  655;  State  v.  Board  of  Equalisation,  10 

probable  cause  to  allow  it  to  be  issued;  Iowa  157. 

t>ut  such  allowance  is  not  conclusive  on  Ezaot      Con&nnity      ITiinoooMirj  — 

the  sufficiency  of  the  application,  as  it  '*  Whatever  may  be  the  rule  when  the 

may  be  decided  by  a  motion  to  quash,  relator,    after    having    procured   the 

State  V,  Lean,  9  Wis.  279.  alternative  writ,  moves  for  the  peremp- 

Two  or  l^oro  Aots.  —  An  alternative  tory  writ,  we  have  no  doubt  that  when 

writ  of  mandate  to  compel  two  or  more  the  relator  proceeds  by  petition  and 

acts,  if  not  sufficient  as  to  all,  is  bad  on  notice  for  the  peremptory  writ  withont 

demurrer.    State    v,    Grubb,   85    Ind.  procuring    an    alternative    writ,    the 

213.  court,   under  the  enlarged  discretion 

1.  Fisher  v.   Charleston,  17  W.  Va.  conferred  by  section  147,  may  grant 

628.  any  relief   consistent    with    the   case 

3.  State  t^.  Jefferson  County,  11  Kan.  made  by  the  petition  and  embraced 

66;  Tohnes  v.  Auditor,  4  Ohio  St.  493.  within  the  issues  although  it  may  be 

Buomiision  to  Court.  —  Counsel   must  only  a  part  of  that  demanded  in  the 

prepare  the  alternative  writ  and  submit  prayer  of  the  petition."     People  v.  San 

it  to  the  court  before  it  is  issued.     The  Francisco,  27  Cal.  684. 

drafting  of  the  writ  is  not  to  be  left  to  0.  State  v.  State  Board  of  Health, 

the  clerk.    Johnes  v.  Auditor,  4  Ohio  103  Mo.  22;  People  v,  Columbia  Club, 

St.  493.  20  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 

Signatnro  of  Judge.  —  For  such  a  writ  319;  Johnes  v.  Auditor,  4  Ohio  Sl  493; 

the  signature  of  the  judge  ordering  it  Fisher  v.  Charleston,  17  W.  Va.  595. 

is  alone  sufficient,  and^  the  words  "  by  Petition  Ho  Part  of  Pleadings.  —  "  The 

the  court  "  preceding  his  signature  may  petition  or  motion  upon  which  the  writ 

be  regarded  as  surplusage.    Territory  issues  is  no  part  of  the  pleadings.    The 

V.  Shearer,  2  Dakota  332;   Taylor  v,  writ  must,   therefore,   be  sufficient  in 

Henry,  2  Pick.  (Mass.)  397.  itself  to  show  precisely  what  is  claimed 

8.  Florida  Cent.,  etc.,  K.  Co.  r.  State,  and  the  facts  upon  which  the  claim  is 

31  Fla.  482;    Laflin  v.  State,  49  Neb.  made."    Johnes  v.  Auditor,  4  Ohio  SL 

614;  Com.  V.  Pennsylvania  R.  Co.,  6  493. 

Pa.  Dist.  Rep.  266.  ^  Distinet  BeoitaL  —  The  alternative 

Ko  Mors  Required.  —  The  mandatory  writ  must  set  forth  by  distinct  recital, 

part  of  an  alternative  writ  must  con-  and  not  by  reference  to  the  petition,  all 

form  to  the  case  made  by  the  recitals  the  facts  necessary  to  show  the  plain* 
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Alder  by  Befinreiioe  to  AiAdaTit.  —  But  in  some  states  the  alternative 
writ  is  sufficient  if  its  statements,  aided  by  the  allegations  of  the 
affidavit,  to  which  reference  is  made,  show  a  right  to  the  relief 
demanded,  ^  especially  where  the  affidavit  is  served  as  well  as  the 
alternative  writ.* 

ComBuuid  of  the  AltematiTe  Writ.  —  An  alternative  writ  commands 
the  respondent  to  perform  the  act  sought  to  be  compelled  by  the 
relator,  or  to  show  cause  for  not  doing  so.*  The  respondent 
need  not  be  commanded  to  appear,  as  he  may  make  return  in 
writing  without  a  personal  appearance.^  An  alternative  writ  is 
not  mere  process.* 

XIX.  Febexptobt  Wbit— 1.  When  iMues  Before  Alternative 
Writ.  —  In  the  Greftt  Ibjority  of  Statoe  the  usual  practice  is  to  issue  aa 
alternative  writ  before  the  peremptory  writ  issues.* 

ti£F*8  right  to  the  writ  which  he  asks,  damus  should  be  very  general.     Rer.. 

Fisher  v,  Charleston,  17  W.  Va.  595.  v.  Southampton,  i  B.  &  S.  5,  loi  E.  C». 

Bettlaf  Oat  Ctontenti  of  Fotitloii.  —  The  L.  5. 

alternative  writ  should  set  forth  all  the  4.  Anonymous,  31  Me.  591. 

matter  stated  in  the  petition,  so  that  6.  People  v.  Judges,  3  How.  Pr.  (N.. 

the  respondent  may  be  informed  of  the  Y.  Supreme  Ct.)  164;  Haskins  v,  Scott, 

ground  on  which  the  relief  is  asked.  County,  51  Miss.  406. 

State  V.  Bute  Board  of  Health,   103  An  AlternatlTe  Mandamiis  Is  VotPro* 

Mo.  22.  eeis  within  the  meaning  of  a  statute* 

1.  Indiana,  —  Pfister  v.  State,  82  Ind.  regulating  the  teste  and  return  of  pro-^- 

382;    Gill  V.  State,  72  Ind.  266.     And  cess.     It  is  not  returnable  at  all.     It  is- 

see  Johnson  v.  Smith,  64.  Ind.  275.  to  be  answered  and  not  returned,  and 

Nevada.  —  State    v.   McCullough,   3  is  in  the  nature  of  a  rule  to  show  cause. 

Nev.  202;  State  v,  Gracey,  11  Nev.  223.  People  t^.  Judges,  3  How,  Pr.  (N.  Y. 

Waskingion,  —  State  v,  Trimbell,  12  Supreme  Ct.)  164. 

Wash.  440.  6.  Alabama,  —  Johnson  v,  Glascock^ 

Oopjing  Applioationinte  Writ.  —  There  2  Ala.  519;  Boraim  v.  Da  Costa,  4  Ala.. 

IS  no  good  reason  why  the  formality  of  393;  Speed  v,  Cocke,  57  Ala.  214. 

copying  the  complaint  or  application  California.  —  People    v.    Turner,    i^ 

and  accompanying  documents  into  an  Cal.  143. 

alternative  writ  may  not  be  waived,  if  Connecticut,  —  Castle  v,   Lawlor,    47 

indeed  it  ought  to  be  permitted  at  all.  Conn.  340. 

Pfister  V,  State,  82  Ind.  382.  Georgia,  —  Pitts  v.  Hall,  60  Ga.  389. 

Oontra.  —  The  relator's  title  must  be  Iowa,  —  Chance  v.  Temple,   i  Iowa, 

distinctly  stated  in  the  alternative  writ.  179. 

It  is  not  enough  to  refer  in  the  writ  to  Indiana,  —  Pfister  v.  State,  82  Ind. 

the   afiidavtts   on   which    the    writ    is  382. 

founded.     Commercial  Bank  v.  Canal  Minnesota,  —  Home      Ins.     Co.     v„ 

Com'rs,  10  Wend.  (N.  Y.)  26;  People  Scheffer,  12  Minn.  382. 

V,  Baker,  14  Abb.  Pr.  (N.  Y.  Supreme  Mississippi,  —  Police  Board  v.  Grant, 

Ct.)  19.  9  Smed.  &  M.  (Miss.)  77. 

8.  State  V.  McCullough,  3  Nev.  202;  Missouri,  —  Mullanphy  v,  St.   Louis* 

State  V.  Gracey,  11  Nev.  223;  State  v.  County  Ct.,  6  Mo.  563. 

Trimbell,  12  Wash.  440;  State  v,  Moore,  Nebraska,  —  American   Water-works 

15  Wash.  432.  Co.   V,   State,   31   Neb.   445;    State   v 

8.  Anonymous,  31  Me.  591;  Com.  v.  Home  St.  R.  Co.,  43  Neb.  830. 

Allegheny,  37  Pa.  St.  277.  New  Jersey,  —  Forman  v.  Murphy,  3; 

'*  aigniiy  to  Us  Cause  to  the  Contrary.''  N.  J.  L.  577;   Anonymous,  11  N.  J.  L» 

—  A  mandamus  maybe  good  although  93;  State  v,  Elkinton,  30  N.  J.  L.  335^ 

the  words,  *'  or  signify  to  us  cause  to  State  v.  Chosen  Freeholders,  35  N.J. 

the  contrary,"  etc.,  be  omitted.     Rex  L.  269;   State  v,  Paterson,  35  N.  J.  IL 

V,  Owen,  5  Mod.  314.  196;  Hugg  v,  Camden,  39  N.  J.  L.  626^ 

The  Xandatory  Part  of  a  writ  of  man-  Benedict  v,  Howell,  39  N.  J.  L.  222. 
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Where  the  Facte  Are  Difpnted,  a  peremptory  writ  cannot  issue  in  the 
first  instance.* 

New  York,  —  People  v.  Contracting  Rhode  Island.  —  Sleeper  v,  Franklin 

Board,  27  N.  Y.  378;    People  v.  Mitch-  Lyceum,  7  R.  I.  523. 

ell,  35  N.  Y.  551;  People  v.  Brown,  55  West  Virginia.  —  Fisher  v,  Charles 

N.  Y.  180;    People  v.  Greene  County,  ton,  17  W.  Va.  595;    Morgan  v.  Flem- 

64  N.  Y.  600;  People  v.  Fairman,  91  N.  ing,  24  W,  Va.  186. 

Y.  385;    People  V.  Rome,  etc.,  R.  Co.,  Wisconsin. — Schend  v.  St,  George's 

103  N.  Y.  95;  People  v.  Police  Board,  German  Aid  Soc.,  49  Wis.  237;   Slate 

107   N.   Y.   235;    People    v.    Dutchess  v.  Shea,  70  Wis.  104. 

County,    135    N.    Y.    522;     People    v.  United  States. — In  re  Pike,  33  U.  S. 

Brooklyn,  149  N.  Y.  215;    Haebler  v.  App.  673. 

New  York  Produce  Exch.,  149  N.  Y.  England.  —  Rex    v.    St.   Andrew,  7 

414;   Ex  p.  Goodell,  14  Johns.  (N.  Y.)  Ad.  &  El.  281,  34  E.  C.  L.  92;  Reg.  v. 

325;  People  V.  Fulton  County,  70  Hun  Fox,  2  Q.  B.  246,  42  E.  C.  L.  658. 

<N.   Y.)  560;    People  v.   Brennan,  39  Alternative   Writ   Waived.  —  Though 

Barb.   (N.  Y.)  522;    Ex  p.   Rogers,    7  it  may  be  usual  to  issue  an  alternative 

Cow.  (N.  Y.)  526;    People  v.   Morgan,  writ,  yet  it  may  be  waived  by  the  par. 

20  N.  Y.  App.  Div.  48;    People  v.  St.  ties.     Pfister  v.  State,  82  Ind.  382. 

Louis,  etc.,  R.  Co.,  47  Hun  (N.  Y.)  543;  On  Betum  of  a  Bnle  to  Show  Oaiite.  — 

People  V.  Tedcastle,  12  Misc.  Rep.  (N.  A  peremptory  mandamus  cannot  issue 

Y.  Super.  Ct.)  468;  People  v.  Wappin-  on  the  return  of  a  rule  to  show  cause 

gers  Falls,   13  Misc.   Rep.  (N.  Y.  Su-  why  a  mandamus  should   not  issue, 

preme  Ct.)  732,  91   Hun  (N.   Y.)  317;  The  alternative  mandamus  must  first 

People  V.  Crawford,  68   Hun  (N.  Y.)  have  issued  before  a  peremptory  writ 

547;  People  r.  Becker,  (Supreme  Ct.)  3  can   be  granted.      Mullanphy    v    Sl 

N.  Y.  St.  Rep.  202;  Shay  v.  New  York,  Louis  County  Ct.,  6  Mo.  563. 

etc.,  Bridge,  (Supreme  Ct.)  39  N.  Y.  To  Sign  Bill  of  Ezeeptions.  —  In  Mor- 

St.  Rep.  856;    People  v.  Cohocton,   17  gan  v.  Fleming,  24  W.  Va.  186,  it  was 

Misc.  Rep.  (N.  Y.  Supreme  Ct.)  652;  held   that  an    alternative    mandamus 

In  re  Shay,  (Supreme  Ct.)   15    N.   Y.  and  not  a  peremptory  writ  would  be 

Supp.  488;  Matter  of  Loader,  14  Misc.  granted  to  compel  the  signing  of  a  bill 

Rep.  (N.  Y.  Supreme  Ct.)2o8;    People  of  exceptions,  where  the  petition  did 

V.  Police  Board,  46  Hun  (N.  Y.)  296;  not  set   forth    the   facts    or    evidence 

People  V.  Myers,  50  Hun  (N.  Y.)  479;  which  it  was  claimed  the  coun  errone- 

Matter  of  McDonald,  16  Misc.  Rep.  (N.  ously  refused  to  certify. 

Y.  Supreme  Ct.)304;  People  v.  Cruger,  Peremptory  Writ  Valid  Without  Altir- 

12    N.   Y;  App.    Div.    536;    People  v.  native.  —  In  other  cases   it  has   been 

Board  of  Canvassers,  (Supreme  Ct.)  18  held  that  the  issue  of  an  alternative 

N.  Y.  Supp.  302;    People  v.   Board  of  writ  is  not    essential    to  the   validity 

Education,   (Supreme    Ct.)    16    N.    Y.  of  the    peremptory    writ.      Hardy   v. 

Supp.  676;    People  V.  Andrews,  54  N.  Purington,  6  S.  Dak.  382;    People  v. 

Y.  Super.  Ct.  183;    People  v.  Throop,  San  Francisco,  27  Cal.  655;    U.  S.  p. 

12  Wend.  (N.  Y.)  183;  People  f.  Board  New  Orleans,  17  Fed.  Rep.  483;  Knox 

of  Assessors,   52  How.  Pr.  (N.  Y.  Su-  County  v.  Aspinwall,  24   How.  (U.  S.) 

preme  Ct.)  140;    People  v.  Paton,  20  376. 

Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  195.  In  lUinoii  the   alternative  writ  has 

North  Carolina.  —  Lutterloh  v.  Cum-  been  dispensed  with  entirely.     People 

berland  County,  65  N.  Car.  403;    Ral-  v.  Madison  County,  125  III.  334.    But 

eigh  Gas  Light  Co.  v.  Raleigh,  75  N.  see  People  v.  Pearson,  3  III.  189,  and 

Car.  274;  Fry  v.  Montgomery  County,  People  v.  Cloud,  3  111.  362,  which  cases 

&2  N.  Car.  304.  were  decided  before  the  adoption  of  the 

Ohio.  —  Tillson  v.   Putnam  County,  present  practice. 
19  Ohio  St.  415;    State  v.  Hawes,  43  1.  Nebraska,  —  American    Water- 
Ohio  St.  16.  works  Co.  V.  State,  31  Neb.  445. 

Pennsylvania.  —  Jefferson  County  v.  New      York.  —  People      v.     Greene 

Shannon,    51   Pa.   St.   221;    Keasy    v.  County,    64    N.    Y.    600;     People    r. 

Bricker,  60  Pa.  St.  9;   Com.  v.  Young  Rome,  etc.,  R.  Co.,  103  N.  Y.  95:  Peo- 

Men's     Hibernia    Beneficial    Soc.,     2  pie  v.  Police  Board,  107  N.  Y.  235,  4^ 

Brews.   (Pa.)  441;   Childs  v.  Com.,  3  Hun  (N.  Y.)  296;  Haebler  9.  New  York 

Brews.  (Pa^  194;    KcU  v.  Rudy,  i  Pa.  Produce  Exch.,  149  N.  Y.  414;  People 

Simper.  Ct.  Rep.  507.  v.  Brooklyn,  149  N.  Y.  215:  People  9. 
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dau  Sight  and  Ho  Potiible  Ezoum.  —  A  peremptory  mandamus  may 

be  issued  immediately,  without  any  alternative  writ,  where  the 

relator's  right  is  clear  and  it  appears  to  the  court  that  the 
respondent  has  no  valid  excuse  for  not  performing  the  act  sought 
to  be  compelled,*  or  where  there  is  no  dispute  between  the  relator 

Crawford,  68  Hun  (N.  Y.^  547;  People  raised  as  to  whether  the  defendant  is 
V,  Becker,  (Supreme  Ct.)  3  N.  Y.  St.  the  transfer  agent  of  the  corporation. 
Rep.  202;  Shay  v.  New  York,  etc.,  an  alternative  writ  should  be  granted. 
Bridge,  (Supreme  Ct.)  39  N.  Y.  St.  People  v,  Crawford,  68  Hun  (N.  Y.) 
Rep.  856;  Matter  of  Loader,  14  Misc.  547.  See  also  People  z/.  Tedcastle,  12 
Rep.  (N.  Y.  Supreme  Ct.)  208;  People  Misc.  Rep.  (N.  Y.  Super.  Ct.)  468, 
V.  Cohocton,  17  Misc.  Rep.  (N.  Y.  Su-  where  the  transfer  agent  alleged  that 
preme  Ct.)  652;  People  v,  St.  Louis,  he  had  sent  the  book  out  of  the  state 
etc.,  R.  Co.,  47  Hun  (N.  Y.)  543;  In  re  to  the  home  office  of  the  company. 
Shay,  (Supreme  Ct.)  15  N.  Y.  Supp.  Denials  Cannot  Be  Disreffarded.  —  On 
488;  People  v.  Myers,  50  Hun  (N.  V.)  an  application  for  a  writ  of  peremptory 
479;  Matter  of  McDonald,  16  Misc.  mandamus  in  the  first  instance  the  de- 
Rep.  (N.  Y.  Supreme  Ct.)  304;  People  nials  of  the  respondent  cannot  be  re- 
V,  Board  of  Education,  (Supreme  Ct.)  garded  as  sham,  nor  can  they  be 
16  N.  Y.  Supp.  676;  People  v,  Ted-  disregarded  because  the  preponderance 
castle,  12  Misc.  Rep.  (N.  Y.  Super.  Ct.)  of  evidence  seems  to  be  with  the  rela- 
^68;  People  v.  Fulton  County,  70  Hun  tor.  The* facts  relied  upon  must  be 
(N.  Y.)  560.  admitted  or  not  denied,  otherwise  only 

North  Carolina,  —  Lutterloh  v.  Cum-  an  alternative  writ  can  issue.     People 

berland  County,  65  N.  Car.  403.  v,  St.  Louis,  etc.,  R.  Co.,  47   Hun  (N. 

Pennsylvania.  —  Jefferson  County  v,  Y.)  543. 

Shannon,  51  Pa.  St.  221.  1.  Alabama,  — Johnson  v.  Glascock^ 

Rhode  Island.  —  Sleeper  v.  Franklin  2  Ala.  519. 

Lyceum,  7  R.  I.  523.  Illinois.  —  People  v.  Pearson.  2  IIU 

West  Virginia.  —  Fisher  v.  Charles-  458. 

ton,  17  W.  Va.  595.  Minnesota,  —  Home     Ins.     Co.      ». 

Wisconsin. — State  v.  Shea,  70  Wis.  Scheffer,  12  Minn.  382. 

104.  Mississippi,  —  Police  Board  v.  Grant, 

Effiset  of  Affidavit  Bead  by  Defendant.—  9  Smed.  &  M.  (Miss.)  77. 

In  proceedings  lo  compel  the  board  of  Nebraska,  —  American   Water-works 

excise  to  investigate  certain  charges,  Co.   v.   State,   31    Neb.   445;    State  v, 

there  being  an  allegation  by  the  rela^  Home  St.  R.  Co.,  43  Neb.  830. 

tor  that  the  respondent  had  ample  time  New  Jersey,  —  Hugg  v,  Camden,  39 

to  investigate  and  try  the  charges,  and  N.  J.  L.  620. 

the  respondent's  affidavit  controverting  New     York. — Ex    p.     Goodell,     14 

this,  an  alternative  and  not  a  peremp-  Johns.  (N.  Y.)  325;    People  ».  Greene 

tory  writ  must  be  issued.     People  v.  County,  64  N.  Y.  600. 

Becker,  (Supreme  Ct.)  3  N.  Y.  St.  Rep.  Ohio,  —  State  v,   Hawes,  43  Ohio  St. 

202.  16. 

Restoration  to  Office,  —  On  an  applica-  Pennsylvania.  —  Kell  v.  Rudy,  i  Pa. 
tion  for  a  mandamus  to  compel  the  Super.  Ct.  Rep.  507. 
reinstatement  of  the  relator,  his  affi-  To  Boeord  IJeed.  —  A  peremptory 
davit  stated  that  he  claimed  rights  as  mandamus  in  the  first  instance  lies  to 
a  veteran,  and  the  answering  affidavit  a  clerk  of  a  county  who  refuses  to  re- 
showed  that  he  gave  no  notice  of  his  cord  a  deed  presented  to  him  for  that 
right.  It  was  held  that  an  issue  was  purpose,  which  has  been  duly  acknowl* 
thereby  created  which  prevented  the  edged  by  the  grantor  and  on  which  the 
granting  of  a  peremptory  mandamus,  proper  certificate  of  acknowledgment 
Shay  V.  New  York,  etc..  Bridge,  (Su-  and  proof  of  identity  have  been  in- 
prenie  Ct.)  39  N.  Y.  St.  Rep.  856.  dorsed.     Ex  p.  Goodell,  14  Johns.  (N. 

Exhibition  of  Transfer  Book.  —  Where,  Y.)  325. 
on  an  application  for  a  mandamus  to  To  Swear  In  an  Officer.  —  The  court 
compel  the  alleged  transfer  agent  of  a  will  grant  a  rule  absolute  in  the  first 
foreign     corporation    to    exhibit    the  instance  for  a  mandamus  to  the  arch- 
transfer   book,    a   question   of  fact  is  deacon  to  swear  in  a  party  as  church* 
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and  the  respondent  as  to  the  facts  in  the  case,  and  where  only 
questions  of  law  are  raised.*  This  is  especially  true  where  the 
right  to  a  public  office  is  invalid,*  where  the  claim  is  founded  on 
a  judgment,*  where  the  relator's  right  is  clear,*  or  where  the  facts 
are  admitted.* 

Diseretion  of  tlie  Court.  —  In  a  few  cases  it  has  been  held  that  the 
court  may,  in  its  discretion,  order  either  an  alternative  or  a  per- 
emptory writ ;  *  and  that  an  alternative  writ  may  issue  even  when 

warden   on   affidavit  of   due  election,  raised,    and   the  judge   was  perfectlv 

demand,  and  refusal,  and  of  notice  to  willing  to  sign  the  bill  of  exceptions  if 

the  archdeacon  of  the  application  to  the  his  doubts  on  a  single  question  of  law, 

court,  the  ground  of  refusal  not  ap-  in  respect  to  whether  a  bill  of  excep- 

pearing  by  the  affidavit  in  support  of  tions  to  a  judgment  dissolving  an  in- 

the  rule.     Ex  /.  Winfield,  3  Ad.  &  £1.  junction  could  be  presented  later  than 

^14,  30  E.  C.  L.  172.     See  also  Ex  t,  fifteen  days  after  the  day  of  the  judg* 

Duffield,  3  Ad.  &  £1.  6T7,  30  £.  C.  L.  ment,  were  removed.    See  also  Pitts  v. 

J 72.  Hall,  60  Ga.  390. 

1.  Alabama.  —  Speed    v,    Cocke,    57  What    Facts    Coniidered.  —  Where    a 

Ala.  214.  peremptory  mandamus  in  the  first  in- 

Georgia,  —  Pitts  v.  Hall,  60  Ga.  389.  stance  is  authorized  by  statute  **  where 

Illinois,  —  People   v.  Pearson,  3  111.  the  applicant's  right  to  a  mandamus 

189.  depends  only  upon  questions  of  law," 

New  Jersey,  —  State  v,  £lkinton,  30  in  determining  whether  the  issuing  of 

^«  J-  L.  335;    State  V,  Paterson,  35  N.  the   writ   was  proper  only    the    facts 

J.  L.  196;  State  V.  Chosen  Freeholders,  alleged  in  the  petition  which  are  not 

,35  N.  J.  L.  269.  denied  or  put  in  issue,  and  the  affirma- 

N'ewYork.  —  People  z/.  Rome,  etc.,  R.  tive  allegations  in   the  opposing  aifi- 

Co.,  103  N.  Y.  95;  People  v.  Dutchess  davits,  are  to  be  considered.     People 

County,    135    N.    Y.    522;     People    v,  v.  Rome,  etc.,  R.  Co.,  103  N,  Y.  95. 

Brooklyn,   149  N.  Y.  215;    Haebler  v,  2.  State    v.  Chosen  Freeholders,  35 

New  York  Produce  £xch.,  149  N.  Y.  N.  J.   L.  269;    People  v,  Wappingers 

414;  Achley's  Case.  4  Abb.  Pr.  (N.  Y.  Falls,  91  Hun  (N.  Y.)  317. 

Supreme  C5t.)  35;  People  v,  St.  Louis,  Oi&oa  of  Short  Term. —  When  there  is 

•etc.,  R.  Co.,  47  Hun  (N.  Y.)  543;  Peo-  no  question  of  fact  in  dispute,  and  the 

pie  V.  Brennan,  39  Barb.  (N.  Y.)  522;  matter  is  one  of  public  interest  in  rela< 

Exp.  Rogers,  7  Cow.  (N.  Y.)  526;  Peo-  tion  to  an  office  of  short  term,  a  pcr- 

ple  V,  Fulton  County,  70  Hun  (N.  Y.)  emptory     mandamus     may     properly 

560;    People    V,  Tedcastle,    12    Misc.  issue  at  once.    State  v.  Chosen  Free- 

Rep.  (N.  Y.  Super.  Ct.)  468;  People  v,  holders,  35  N.  J.  L.  269. 

^appini^ers  Falls,  13  Misc.  Rep.  (N.  Y.  8.  Lutterloh  v,  Cumberland  County, 

Supreme  Ct.)  732,  91  Hun  (N.  Y.)  317;  65  N.  Car.  403. 

People    V,   Morgan,     20  N.    Y.    App.  4.  Dougherty  v.  Harvey,  l^s  Ga.  619; 

Div.  48.  State  v,  Patterson,  35  N.  J.  L.  190. 

North  Carolina.  —  Lutterloh  v.  Cum-  TottgnBillof  Xze^tloBi. —  In  Dough- 

l)erland  County,  65  N.  Car.  403.  erty  v.  Harvey,  45  Ga.  619,  a  peremp- 

Pennsylvania.  —  Com.  v,  Hyde  Park,  tory    writ    was    granted    in    the  first 

.15  W.  >f.  C.  (Pa.)  507.  instance  to  compel  the  signing  of  a 

If  tho  Only  Material  Diipated  Fact  does  bill  of  exceptions,  where  the  judge  had 

jnot,  even  conceding  it  to    be  as  the  already  indicated  his  reason  for  refos- 

defendant  alleges,  furnish  satisfactory  ing  to  sign  and  certify  the  bill, 

cause  against  issuing  the  mandamus,  6.  Ex  p,  Rogers,  7  Cow.  (N.  Y.)  526; 

It  is  unnecessary  to  direct  an  alterna-  People  v,  Brennan,  39  Barb.  (N.  Y.) 

tive  writ  for  the  purpose  of  having  a  522. 

trial  respecting   that  fact.     People   v,  6.  ^xp*  Du  Bose,  54  Ala.  278;  Peo- 

Brennan,  39  Barb.  (N.  Y.)  522.  pie  v.  Turner,   i  Cal.  143;    Pfister  v. 

QomUohs  of  Law  Only.  —  In  Dough-  State.  82  Ind.  382;  People  v.  Contract- 

«rty  V,  Harvey,  45  Ga.  618,  the  man-  ing   Board,  27  N.  Y.  378;  Territorjr  v, 

idamus  nisi  was  dispensed   with,    but  Woodbury,  i  N.  Dak.  85;  In  re  Pike, 

that  was  where  but  one  question  was  33  U.  S.  App.  673. 
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the  facts  are  undisputed.^ 

The  Bight  Mvit  Hot  Be  BoubtAa.  —  The  peremptory  writ  should  be 
issued  in  the  first  instance  only  upon  a  state  of  unquestionable 
facts,  leaving  no  room  for  doubt  as  to  the  right  to  the  perform- 
ance of  the  act  sought  to  be  compelled,  and  when  it  is  apparent 
and  manifest  that  no  valid  excuse  can  be  given  for  nonperform- 
ance.* So  where  an  issue  of  fact  is  probable,  an  alternative  and 
not  a  peremptory  writ  should  issue.*  The  same  is  true  where 
there  are  questions  of  law  and  of  fact.* 

Bxtraordinary  Gireomitaiioei.  —  It  has  been  held  in  a  few  instances 
that  the  peremptory  mandamus  may  be  issued  at  once  where 
there  are  extraordinary  circumstances  or  an  urgent  need  for 
immediate  action.^ 

1.  People  V.  Brown,   55    N.  Y.   180;    dispute  about  the  facts  can  be  settled 
People  V.  Wendell,  71  N.  Y.  171.  before  the  peremptory  writ  issues. 

Beview  on  AppeaL  —  It  is  the  duty  of  4.  Haebler  v.    New    York    Produce 

the  court  to  see  that  the  rights  of  the  Exch.,  149  N.  Y.  418;  People  v,  Ulster 

relator  are  fully  protected,  and  it  ma^  County,  66  Hun  (N.  Y.)  266;  People  v, 

direct  the  issuing  of  an  alternative  wnt  Cohocton,   17    Misc.   Rep.  (N.  Y.  Su- 

though  the  facts  relied  upon  by  the  re-  preme  Ct.)  652. 

lator  are  undisputed,  where  the  parties  Qneetione  Baised  by  Conflietiiig   Aifi- 

wish  to  review  the  case  upon  appeal,  davits.  —  In  an  argument  by  the  rela- 

People  V.  Wendell,  71  N.  Y.  171.  tor  on  a  motion  for  a  peremptory  writ, 

Why  Belator  Should  Ask  fbr  Alternative  all  questions  raised  by  conflicting  affi- 

Wxit.  —  If  a   person    seeking  a  man-  davits  are  in  the  nature  of  a  demurrer 

damus  elects  to  rest  his  case  upon  the  to  the  legal  sufficiency  of  the  opposing 

affidavits,     the     answering     affidavits  proof,  and  an  alternative  writ  will  not 

which  are  neither  traversed  nor  con-  then  issue.     People  v,  Ulster  County, 

fessed  and  avoided  must  be  taken  as  66  Hun  (N.  Y.)  266. 

true.     If  the  relator  desires  to  contro-  6.  Chance  v.  Temple,   i   Iowa   179; 

vert  or  to  avoid  them  he  should  take  State   v,    Paterson,   35   N.   J.   L.    196; 

the  alternative  writ,  so  that  upon  re-  Hugg  v,   Camden,   39  N.   J.   L.  620; 

turn  to  the  answer  the  question  of  fact  Com.  v.  Young  Men's  Hibernia  Bene- 

may  be  tried.     People  v.  Brown,  55  N.  ficial  Soc.,  2  Brews.  (Pa.)  441;    Rex  v, 

Y.  180.  St.  Andrew,  7  Ad.  &  El.  281,  34  E.  C. 

2.  Home    Ins.    Co.   v,  Scheffer,    12  L.  92;    Reg.  v.  Fox,  2  Q.  B.  246,  42  £. 
Minn.  382,  wherein  it  was  said:    "It  C.  L.  658. 

will  not  do  to  say  that  the  pei^emptory  Tie  in  Board.  —  In  State  v,  Paterson, 

writ  should  be  issued  in  the  first  in-  35  N.  J.  L.  199,  the  court  said:    "  This 

stance  whenever  the  allegations  of  the  Is  one  of  those  extraordinary  cases  in 

petition  make  out  a  case  for  its  allow-  which  the  writ  may  be  peremptory  in 

ance.     If  this  were  so,  a  peremptory  the  first  instance.     The  necessity  for 

mandamus  or  none  should  always  be  immediate    action    is    apparent,    and 

issued  in    the  first  instance.     If    the  was,  in  effect,  admitted  by  the  respond- 

plaintiff  does  not  upon  his  own  show-  ents  on  the  argument  before  the  court, 

ing  make  out  a  case  entitling  him  to  Owing  to  the   equal  division   of    the 

compel  the  performance  of  the  act  de-  board  between  the  two  political  parties, 

sired  by  mandamus,  then  he  has  not  and   the   factious   refusal  of  some   to 

put  himself  in  a  position  to  ask  for  take  their  seat  in  the  board,  the  busi- 

either  writ."  ness  of  the  city  is  greatly  embarrassed 

8.  People  V,  Dutchess  County,  135  N.  and  a  speedy  remedy  is  needed.   ♦  ♦  ♦ 

Y.  528;  State  V,  Shea,  70  Wis.  104.  It  is,  therefore,  ordered  that  a  peremp- 

To  Canvaii  Xleetion  Setnms.  —  It  was  tory  mandamus  do  issue,  directed  to 

said  in  People  v.  Dutchess  County,  135  the  board  of  aldermen  of  the  city  of 

N.  Y.  528,  that  a  candidate  intending  Paterson,  commanding  them,  and  each 

to  proceed  by  mandamus  to  compel  the  of  them,  to  restore  the  said  Peter  Kelly 

canvass  of  election  returns  should  pro-  into  the  place  and  office  of  one  of  the 

cure  an  alternative  writ,  so  that  any  aldermen  of  the  said  city  of  Paterson.'* 
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When  Peremptory  Writ  Only  Can  Be  Iiened.  —  In  some  jurisdictions  the 
alternative  writ  has  been  entirely  dispensed  with.* 

AltematiTe  Writ  on  Motion  for  Peremptory.  —  Where  a  motion  is  *nade 
for  a  peremptory  mandamus,  and  this  motion  is  denied,  an  alterna- 
tive may,  nevertheless,  be  issued.* 

2.  What  Anthorizes  Isfaance  of  Peremptory  Writ  —  a.  Failure 
TO  Answer.  —  Where  the  relator  files  the  proper  pleadings,  and 
the  necessary  service  of  notice  is  made,  it  is  held  in  most  states 
that  if  the  respondent  fails  to  file  a  return  or  answer,  a  peremp- 
tory mandamus  may  issue  at  once,  without  requiring  any  proof 
by  the  relator  of  the  facts  alleged  in  support  of  his  claim.* 

Demand  of  Money  by  Oflloer.  —  Xnlnre  alternative  mandamus  should  not  be 
Wakefield,  i  Gale  &  D.  566,  the  court  awarded,  because  the  relators  00I7 
directed  a  mandamus  to  be  made  per-  asked  for  a  peremptory  mandamus, 
emptory  in  the  first  instance,  com-  On  an  order  to  show  cause  in  such 
manding  the  jailer  to  give  up  for  cases  the  applicant  always  prays  for  a 
burial  the  body  of  a  debtor  dead  within  •peremptory  writ,  and  the  court  awards 
the  jail,  it  being  sworn  that  he  had  it,  or  awards  an  alternative  writ,  or 
refused  to  do  so  until  a  certain  sum  denies  the  applicant  entirely,  accord- 
owing  for  the  debtor's  maintenance  ing  to  the  law  of  the  case  and  the  facts 
was  paid.  See  also  Reg.  v.  Fox,  2  Q.  as  they  appear  upon  the  hearing  of  the 
B.  246,  42  E.  C.  L.  658.  order.     Nothing   is  discovered  in  the 

1.  North  V.  State  University,  137  111.  record  before  us  showing  that  the  ap- 
296;  Cumberland,  etc.,  R.  Co.  z\  plicants  waived  their  right  to  an  alter- 
Judge,  10  Bush  (Ky.)  564;  Roscom-  native  mandamus.*'  Schend  v.  St 
mon  Tp.  V.  Midland  County,  49  Mich.  George's  German   Aid   Soc.,  49  Wis. 

454.  237. 

Initead  of  an  Alternative  Writ  the  In  BiMretlon  of  Court.  —  After  a  mo- 
plaintiff,  upon  his  petition  and  notice,  tion  for  a  peremptory  writ  is  denied,  a 
moves  at  once  for  a  peremptory  man-  motion  by  the  relator  for  an  alternative 
damns,  and  thereupon  the  court  hears  writ  is  addressed  to  the  discretion  of 
and  determines  all  questions  of  law  the  court.  People  v,  Fairman,  91  N. 
and  fact  arising  upon  the  motion,  and  Y.  385. 

the  order  granting  or  refusing  the  writ  8.  Illinois,  —  People   r.    Pearson,   4 

is  the  final  order  in  the  proceeding.  111.  270,  3  111.  189. 

Cumberland,  etc.,  R.  Co.  v.  Judge,  10  Louisiana,  —  State  v.  Probate  Judge, 

Bush  (Ky.)  564.  6  Rob.  (La.)  272. 

The  Statute  Dispeneing  with  the  Alter-  Michigan,  —  Grand    Rapids  v.  Bur- 

natlTe  Writ  does  not  relieve  the  relator  lingame,  102  Mich.  321. 

from  the  common-law  requirement  of  New    York,  —  People    v.   Judges,  i 

showing  a  clear  right  to  the  relief  de-  Johns.   (N.   Y.)  64;    People   v.  Canal 

manded.      North  v.  State  University,  Appraisers,  73  N.  Y.   443;    People  t». 

137  111.  296.  Throop,  12  Wend.  (N.  Y.)  183;   People 

In  Minneeota  it  has  been  held  that  v.  Board  of  Assessors,  52  How.  Pr.  (N. 

the  Supreme  Court  has  no  jurisdiction  Y.  Supreme  Ct.)  140;  People  v.  Patoo, 

to  issue  an  alternative  writ,  but  that  20  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct) 

when  an  application  for  a  mandamus  195. 

is   made  in   that  court  a  peremptory  Ohio,  —  State  v,  Hawes,  43  Ohio  St 

writ    must    issue.      Harkins    v,   Scott  16. 

County,  2  Minn.  342.  Washington,  —  State     r.     Rcid,    17 

2.  People  V,  Fairman,  91  N.  Y.  385,  Wash.  688. 

12  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  West  Virpnia,  —  Fisher  v,  Charlcs- 
252;  Sleeper  v.  Franklin  Lyceum,  7  R.  ton,  17  W.  Va.  595,  628. 
I.  523;  Schend  z^.  St.  George's  German  United  States, — Wisdom  v,  Mem- 
Aid  Soc,  49  Wis.  237.  But  see  contra^  phis,  2  Flipp.  (U.  S.)  285. 
People  V,  Ulster  County,  66  Hun  (N.  To  Sign  Bill  of  Ezoeptions.  —  When  an 
Y.)  265.  alternative  mandamus  commands  a 
Beaion  of  Bole.  —  **  It  is  said  that  an  judge  to  allow  and  sign  a  certain  bill 
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Belator's  Pleading  Miut  Bo  Good.  —  But  the  peremptory  writ  cannot 
issue  unless  the  relator's  pleadings  are  sufficient;  and  where  the 
facts  admitted  by  the  respondent's  failure  to  answer  cannot,  if 
true,  entitle  the  relator  to  the  relief  sought,  a  peremptory  writ 
cannot  issue.  ^ 

Most  Be  Sendee.  —  The  peremptory  writ  issues  for  want  of  a  return 
only  when  there  has  been  a  sufficient  service  on  the  respondent.* 

Betnm  Kot  GompeUed.  —  In  these  cases  a  return  is  not  compelled.* 

b.  Answer  Insufficient.  —  When  the  plaintiff's  allegations 
are  sufficient  if  true,  and  the  pleadings  filed  by  the  respondent 
present  no  issue  of  fact  and  virtually  amount  to  no  answer,  the 

of  exceptions  filed  with  the  petition  in  1.  State  t^.Goodfellow,  i  Mo.  App.  495. 

the  case  and  averred  to  be  true,  and  he  2.  State    v.    Walker,    32    Fla.    431; 

fails  to  answer,   the  peremptory  writ  Brunswick  s^.  Dure,  59  Ga.  803;  Fisher 

should  issue  commanding  him  to  sign  v.  Charleston,  17  W.  Va.  646. 

the  particular  bill.    State  v,  Hawes,  43  When  Ho  Senrloa  or  Appaaranoa.  —  A 

Ohio  St.  16.  peremptory    mandamus    will    not    be 

To  Pronoonoe  Judgmant.  —  A  rule  sup-  granted  against  the  defendant  named 

ported  by  affidavit,  taken  on  a  judge  in  the  alternative  writ  when  he  has  not 

of  probate,  to  show  cause  why  man-  appeared  in  the  action,  and  there  is  no 

dam  us  should  not  be  issued  to  compel  evidence  of  legal  service  of  the  alterna- 

him  to  pronounce  judgment  in  a  cause  tive  writ  on  him.     State  v.  Walker,  32 

which  had  been  submitted  for  decision  Fla.  431. 

more  than  twelve  months  previously,  8.  People    v,    Pearson,    4    111.    270; 

will  be  made  absolute  where  no  cause  People  v.  Judges,  i  Johns.  (N.  Y.)  64; 

is  shown  by  the  judge.     State  v.  Pro-  Fisher  v.  Charleton,  17  W.  Va.  646. 

bate  Judge,  6  Rob.  (La.)  272.  Season  of  Bole.  —  **  It  is  not  requisite 

Contra.  —  In  a  few  states  it  seems  to  that  we  should  go  through  the  process 

be  held  that  a  peremptory  writ  of  man-  and  delay  of  rules  and  attachments  in 

damus  cannot  issue  by  default  when  order  to  compel  a  return  to  the  first 

the   respondent    fails  to    answer,    but  mandamus.     The  alternative  in  it  was 

that  the  court  must  take  proof  ex  parte  intended    for    the    benefit    and     con- 

of  the  facts  relied  upon  by  the  relator  venience  of  defendants.     As  the  first 

to  establish  his  claim  to  the  writ.  writ  has  been  regularly  served  we  may, 

California.  —  People  ».  Central  Pac.  at  our  discretion,  order  a  peremptory 

R.    Co.,   62    Cal.    506;     Hay  ward    v,  mandamus;  but  as  the  defendants  may 

Pimental,  107  Cal.  387.  not  have  had  a  sufficient  time  to  meet 

Maryland,  —  Legg  t/.  Annapolis.  42  together  and  make  their  return,  we  are 

Md.  203;   Sudler  v,  Lankford,  82  Md.  disposed  to  allow  them  a  further  day 

142.     But  see  Hooper  v.  New,  85  Md.  for  that  purpose."     People  v.  Judges, 

565.  I  Johns.  (N.  Y.)  64,  quoted  with  approval 

Ohio.  —  State  v.  Crites,  48  Ohio  St.  in  Fisher  «/.  Charleston,  17  W.  Va.  646. 

1 73-  Time  Allowed  for  Answer.  —  Where  the 

South  Dakota,  —  State  v.  Young,  6  S.  defendants    in    mandamus    have    the 

Dak.  406.  right  to  file  their  answer  to  the  rule  nisi 

England.  —  Reg.    v.   Caledonian    R.  within  the  thirty  days  after  the  return 

Co.,  16  Q.  B.  30,  71  E.  C.  L.  30.  term,   a    mandamus  absolute    cannot 

Court  Must  Be  Satisfied.  —  If  the  de-  issue  until  opportunity  to  file  said  re- 

fendant  in  an  application    for    man-  turn  is  afforded  them.     Brunswick  v. 

damus  fails  to  answer  the  petition,  the  Dure,  59  Ga.  803. 

court  hears  the  case  ex  parte,  i.  e,,  the  In  Wisoonain,  at  least,  it  is  held  that  a 

petitioner  has  the  right  to  offer  such  peremptory    mandamus  cannot  issue 

proof  as  may  be  necessary  to  satisfy  upon  the  respondent's  failure  to  file  a 

the  court  of  the  truth  of  his  allega-  return  or  answer,   but  that  a  return 

tions,  and  the  writ  cannot  be  ordered  must  be  compelled.    State  v.  Baird,  11 

until  the  court  is  so  satisfied  as  to  the  Wis.  260;  State  v.  Lincoln,  67  Wis.  274. 

law  and  the   facts.     Sudler  v.   Lank-  And  see  Grand  Rapids  v.  Burlingame, 

ford,  82  Md.  142.  102  Mich.  321. 
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proper  practice  is  to  direct  the  issue  of  a  peremptory  writ* 

EwiiplM  of  IiuntiBeitnt  Aatw«n.  —  This  is  the  case  where  the  answer 
is  evasive  or  frivolous,*  in  effect  admits  the  relator's  claim,*  or 
does  not  state  the  respondent's  reasons  for  noncompliance.^ 

Peremptory  Writ  Cannot  Innt  When  Aniwor  Ii  SuflLdont.  —  While  a  suffi- 
cient return  or  answer  stands  unimpeached,  a  peremptory  writ 
cannot  issue.*     This  is  the  case  whether  the  return  or  answer  con- 

1.  Alabama,  —  Somerville  v.    Wood,  Want  of  Fnndi.  —  Mandamus  being  a 

(Ala.  1897)  22  So.  Rep.  476.  discretionary  remedy,  it  is  noiper  se  an 

Connecticut.  —  CasUe  v,   Lawlor,  47  abuse  of  discretion  to  order  the  writ  to 

Conn.  340.  issue  notwithstanding  the  answer  of 

Georgia,  —  Savannah,  etc.,  Canal  Co.  the  respondent  that  it  **  has  no  funds 

V,  Shuman,  91  Ga.  400.  nor   any  means  of    obtaining  such  " 

Illinois,  —  People  v.  Pearson,  3  111.  with  which  to  comply  with  the  com- 

189.  mand   of  the   writ.      Savannah,  etc, 

Indiana, — State  v.  Porter,  134  Ind.  63.  Canal  Co.  v,  Shuman,  91  Ga.  400. 

Michigan,  -^  Am  perse  v.  Kalamazoo,  .  Batnm  to  Bnle  Infofident.  —  Where  a 

59    Mich.    78;     Potter  v.   Homer,    59  rule  to  show  cause  has  been  obtained, 

Mich.  8.  and  cause  is  shown,  but  not  satisfac* 

Mississippi, — Swann    v.    Buck,    40  torily,  a  peremptory  mandamus  will  be 

Miss.   268;    Police  Board  v.  Grant,  9  granted.     People  e^.  Throop,  12  Wend. 

Smed.  &  M.  (Miss.)  77.  (N.  Y.)  183. 

Missouri,  —  Austen  v.  Probate,  etc.,  Aniworing    Affldavita     Insnfflelent  '- 

Ct.,  35  Mo.  198.  Where  the  substantial  allegations  in 

New  Jersey.  —  Layton  v.  State,  28  N.  the  moving  affidavits  are  not  fully  met 

J.  L.  575;  Gallager  v.  Board  of  Public  or  avoided  in  the  answering  affidavits. 

Works,  45  N.  J.  L.  465.  a    peremptory  writ  will   be    granted. 

New    York,  —  People    v,   Richmond  People  v,  Paton,  20  Abb.  N.  Cas.  (N. 

County,  28  N.  Y.  112;  People  v,  Sey-  Y.  Supreme  Ct.)  195;  People  v.  Board 

mour,  6  Cow.  (N.  Y.)  575;  People  v,  of  Assessors,  52  How.   Pr.  (N.  Y.  Su- 

Meakim,    24    Abb.    N.    Cas.    (N.    Y.  preme  Ct.)  140. 

Supreme  Ct.)  477;  Matter  of  Williams-  2.  Potter  v.  Homer,  59  Mich.  8;  Gal- 
burgh,  I  Barb.  (N.  Y.)  34;  People  v.  lager  v.  Board  of  Public  Works,  45  N. 
Collins,  7  Johns.  (N.  Y.)  549;  People  v,  J.  L.  466. 

Brennan,  39  Barb.  (N.  Y.)  522;  People  8.  Layton  v.  State,   28  N.  J.  L.  575; 

V,  Paton,  20  Abb.  N.  Cas.  (N.  Y.  Su-  People  v,  Meakim,  24  Abb.  N.  Cas.  (N. 

preme  Ct.)  195;    People  v.   Board  of  Y.  Supreme  Ct.)  477. 

Assessors,  52  How.  Pr.  (N.  Y.  Supreme  Hone   of  the  Faeti    Deniod.  —  Where 

Ct.)  140;  People  V,  Throop,  12  Wend,  none  of  the  facts  stated  in  the  moving 

(N.  Y.)  183;  People  v,  Fulton  Counter,  53  affidavits  is  denied,  a  peremptory  writ 

Hun  (N.  Y.)  254;  People  v.  Champion,  may  be  granted.     People  v,  Meakim, 

16  Johns.  (N.  Y.)6i.  24  Abb.   N.  Cas.  (N.  Y.  Supreme  Cl) 

Ohio.  —  Tillson  v,  Putnam   County,  477. 

19  Ohio  415;  State  v.  Hawes,  43  Ohio  4.  Baftual  to  State  Beaiona.  —  In  Am- 

St.  16.  perse  v.  Kalamazoo,  59  Mich.  78,  the  re- 

Oklahoma.  —  Guthrie  Daily  Leader  v,  spondents  in  their  answer  declined  to 

Cameron,  3  Okla.  677.  state  their  reasons  for  the  nonaction 

Pennsylvania,  —  Com.  v,  Pittsburgh,  complained  of,  and  the  court  therefore 

34  Pa.  St.  496;  Kaine  v.  Com.,  loi  Pa.  assumed    that  thev    had    acted  arbi- 

St.  490;  Com.  V.  Sheehan,  81*  Pa.  St.  trarily,  and  granted  a  mandamus. 

132.  6.  Alabama.  —  Ex  p,  Selma,  etc.,  R. 

Texas,  —  Sansom  v,  Mercer,  68  Tex.  Co.,  46  Ala.  230. 

488.  California.  —  People     v,     Alameda 

West  Virginia,  —  Fisher  v,  Charles-  County,  45Cal.  395;  Gregg  v,  Pembcr- 

ton,  17  W.  Va.  595.  ton,  53  Cal.  251. 

Wisconsin,  —  State  v.  Fetter,  12  Wis.  Connecticut,  —  Castle    v.   Lawlor,  47 

567.  Conn.  340. 

United  States,  —  Wisdom  v,  Memphis,  Indiana,  —  State  v,  Bumsville  Tum- 

3  Flipp.  (U.  S.)  285.  pike  Co.,  97  Ind.  421. 
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sists  of  a  traverse  ^  or  matters  in  avoidance.* 

WhMi  Imum  Are  Baliad  they  must  be  disposed  of  before  a  peremp- 
tory writ  can  be  ordered,*  and  all  the  defenses  set  up  must  be 
avoided.* 

c.  On  Demurrer  or  Motion  to  Quash.  —  When  a  demur- 
rer or  a  motion  to  quash  the  return  or  answer  is  sustained,    a 

A>»/fif>h^.  — Justices  v,  Clark,  i  T.  If  the  Faeti  Show  a  Want  of  Jurisdlo* 

B.  Mon.  (fCy)  Ss;  Anderson  County  Ct.  tion,  so  as  to  make  the  proceedings  en- 

V.  Stone,  i8  B.  Mon.  (Ky.)  848.  tirely  void,  it  is  sufficient  ground  for 

Maine,  —  Dane  v,  Derby,  54  Me.  95.  not  awarding  a  peremptory  mandamus. 

Michigan,  —  Brownell      v,      Gratiot  People  v.  Highway  Com'rs,  37  Barb. 

County,  49  Mich.  414.  (N.  V.)  94. 

New  Jersey,  —  Layton  v.  State,  28  N.  Appointment  to  Oflioa  Illegal.  —  Where 

J.  L.  575.  it  appears  on  the  return  to  a  manda- 

I/ew  York,  —  People  v.  Board  of  Ap-  mus  nisi  for  admission  or  restoration 
portionment,  64  N.  Y.  627;  People  v,  to  an  office  that  the  appointment  was 
Cromwell,  102  N.  Y.  477;  People  v,  unconstitutional,  a  peremptory  man- 
Highway  Com'rs,  27  Barb.  (N.  Y.)  94;  damus  should  not  be  awarded.  Jus- 
People  V.  Vail,  I  Cow.  (N.  Y.)  589;  tices  w.  Clark,  i  T.  B.  Mon.  (Ky.) 
People  V,  Green,  3  Thomp.  &  C.  (N.  Y.)  86. 

90;  Matter  of  McGrath,  56  Hun  (N.  Y.)  Kot  Qualified  for  Oflloe.  —  In  a  man- 

76;    People  V,  Ballston  Spa.  19  N.  Y.  damus  proceeding  to  compel  the  ap- 

App.  Div.  567;  People  v.  Palmer,  3  N.  pointment  of  the  relator  to  an  office,  an 

Y.  App.  Div.  389.  allegation  in  the  opposing    affidavits 

Ohio. — State  v,  Hawes,  43  Ohio  St.  16.  alleging    the    relator's    incompetence 

Pennsylvania.  —  Adams  v,  Duffield,  4  for    the    position,    and    denying    the 

Brews.  (Pa.)  9;  Buffalo,  etc.,  R.  Co.  v,  allegations  of  the  moving  affidavits,  is 

Com.,   120   Pa.   St.  537;    Nordstrom's  sufficient    to    prevent  the  issue  of  a 

Petition,  127  Pa.  St.  542.  peremptory  writ.     People  v,  Ballston 

South  Carolina,  —  State  v,  Lel^re,   7  5pa,  19  N.  Y.  App.  Div.  567. 

Rich.  L.  (S.  Car.)  234.  8.  State  v,  Bumsville  Turnpike  Co., 

South  Dakota,  —  Hardy  v,  Purington,  97  Ind.  421 ;  People  v.  Board  of  Appor- 

6  S.  Dak.  382.  tionment,  64  N.  Y.  627;  Davies  v.  Cor- 

Texas,  —  Houston  v.  Smith,  12  Tex.  bin,  112  U.  S.  40. 

Civ.  App.  120.  4.  Ex  p,  Selma,  etc.,  R.  Co.,  46  Ala. 

West  Virginia,  —  Fisher  v,  Charles-  230;  Gregg  v,  Pemberton,  53  Cal.  251; 

ton,  17  W.  Va.  595.  People  v,  Dutchess  County,  3  How.  Pr. 

Wisconsin,  —  State  v,  Mann,  21:  Wis.  (N.  Y.  Supreme  Ct.)  379. 

684.  Several    l^eneee    or    Allegation!. — 

United  States,  —  Davies    v,   Corbin,  Where    the    return   to  an  alternative 

112  U.  S.  40.  mandamus  contains  several  defenses,  if 

Iienes    Bailed.  —  This    is    the    case  one  of  them  is  sufficient  a  peremptory 

where  an  issue  is  raised  by  the  return,  mandamus  will  not  be  issued.    Ex  p. 

Matter  of  McGrath,  56  Hun  (N.  Y.)  76;  Selma,  etc.,  R.  Co.,  46  Ala.  230. 

Adams  v,  Duffield,  4  Brews.  (Pa.)  9.  Bpeeial  Pleas  and  General  Inne. —  '*  The 

1.  People  V,  Alameda  County,  45  Cal.  plaintiff  in  such  a  case  cannot  enter  up 
395;  Layton  v.  State,  28  N.  J.  L.  575;  final  judgment  when  he  has  got  rid  of 
State  V.  Hawes,  43  Ohio  St.  16;  Buffalo,  one  of  the  special  pleas.  He  must  go 
etc.,  R.  Co.  V,  Com.,  120  Pa.  St.  537.  on  and  get  nd  of  all  of  them,  and  even 

Bill  of  Ezeeptioni  Hot  Troe.  —  If  a  when  he  has  disposed  of  them  he  must 
judge  of  an  inferior  court  by  his  return  still  go  to  trial  and  may  be  beaten  on 
alleges  that  the  bill  of  exceptions  which  the  general  issue.  So  in  this  case  the 
it  is  sought  to  compel  him  to  sign  is  relator  must  show  the  court  not  merely 
not  true,  a  peremptory  writ  cannot  that  one  or  two  of  the  grounds  of  de- 
issue.    State  V,  Hawes,  43  Ohio  St.  16.  fense  relied  on  are  untenable,  but  that 

2.  Justices  V.  Clark,  i  T.  B.  Mon.  all  of  them  are  insufficient  to  prevent 
(Ky.)  86;  People  v.  Highway  Com'rs,  a  peremptory  mandamus."  People  v, 
87  Barb.  (N.  Y.)  94;  People  v,  Ballston  Dutchess  County.  3  How.  Pr.  (N.  Y. 
Spa,  19  N.  Y.  App.  Div.  567.  Supreme  Ct.)  379. 
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peremptory  mandamus  will  issue.*     And  where  the  respondeat 

demurs  to  the  petition  or  reply,  and  the  'demurrer  is  overruled, 
a  peremptory  writ  will  issue.^ 

d.  The  Judgment  —  HeoeMltyof  Judgment.  —  Before  a  peremp- 
tory mandamus  is  issued  it  is  necessary  that  a  judgment  be  ren- 
dered awarding  the  writ.* 

Complete  Determination  Keoenuury.  —  But  to  entitle  the  relator  to  a 
mandamus,  there  must  be  a  complete  determination  of  all  the 
issues  raised  in  the  case.^ 

1.  Connecticut.  —  Woodruff  v.  New  A  Oeneral  Demnxrer  to  the  Petition  re- 
York,  etc.,  R.  Co.,  59  Conn.  63.  lieves  the  case  of  controversy  by  ad- 

Maryland,  —  Hooper  v.  New,  85  Md.  mitting  the  truth   of  the  aUegations, 

565.  and  on    overruling  such  demurrer  a 

New    Jersey.  —  Hopper    v.    Chosen  peremptory  writ  will   issue.     Sansom 

Freeholders,  52  N.  J.  L,  313.  v.  Mercer,  68  Tex.  4.88. 

New   York.  —  People   v.   Champion,  3.  People    v.    Dutchess    County,    3 

16  Johns.  (N.  Y.)  61;  Steele  v.  People,  How.    Pr.  (N.  Y.   Supreme  Ct.)  379: 

I  £dm.  Sel.  Cas.  (N.  Y.  Supreme  Ct.)  Com.  v.   Overseers,  4  Kulp  (Pa.)  87; 

568.  State  V.  Young,  6  S.  Dak.  406. 

Pennsylvania.  —  Com.   v.  Allegheny  Motion  for  Peremptory    Writ  with  Vo- 

County,  32  Pa.  St.  218;  Com.  v.  School  tioe.  —  The  practice   in  cases  of  maa- 

Directors,  4  Pa.  Dist.  Rep.  314.  damus    to  obtain   a  peremptory  writ 

But  see  State  v.  Common  Board  of  after  return  to  an  alternative  writ  is 

Supervisors,  69  Wis.  264.  made,  is  that  after  the  facts  of  the  case 

Bemorrer    Ore    Tenne.  —  In    State  v.  are  settled  either  by  an  issue  or  ver- 

Delafield,  69  Wis.  264,  it  was  held  that  diet,  or  by  the  default  of  one  of  the 

where  the  return  to  an  alternative  writ  parties,   the    relator    must  move    the 

presents  a  traversable  issue,  the  court  court,  on  notice  to  the  opp>osite  party, 

ought  not  to  grant  a  peremptory  writ  for   a    peremptory    writ.       People   v. 

upon  sustaining  the  relator's  demurrer  Dutchess  County,  3'  How.   Pr.  (N.  Y. 

ore  tenus  to  such  return.  Supreme  Ct.)  379. 

2.  People  V.  Hamilton  County,  3  4.  Gregg  v.  Pembenon,  53  Cal.  251; 
Neb.  244;  State  v.  Sadilek,  37  Neb.  Loomis  v.  Rogers  Tp.,  53  Mich.  135; 
580;  Hopper  V.  Chosen  Freeholders,  52  People  v.  Dutchess  County,  3  How. 
N.  J.  L.  314;  McDonald  v.  Newark,  58  Pr.  (N.  Y.  Supreme  Ct.)  379';  People  ». 
N.  J.  L.  12;  Kaine  v.  Com.,  loi  Pa.  Schuyler  County,  2  Abb.  Pr.  N.  S.  (N. 
St.  490;  Sansom  v.  Mercer,  68  Tex.  Y.  Supreme  Ct.)  78;  Com.  v.  School 
488.  Directors,  4  Pa.   Dist.  Rep.  314;  Reg. 

^[  If  8aoh  Judgment  Ii  Final  relators  v.  Baldwin,  8  Ad.  &  El.  947,  35  E.  C. 

seem   entitled   to  a  peremptory  writ.  L.  570. 

*    *    *    The  contention  is  that  such  Connter-aifidavite   Filed.  —  Where  an 

judgment  is  not  final,   but  respondeat  application  for  mandamus  made  upon 

ouster.     But  this  view  is  plainly  erro-  affidavit  and  notice  is  met  by  counier- 

neous.     A  judgment  for  plaintiff  on  affidavits  showing  that  material  qaes- 

demurrer  to  a  plea  in  abatement  is  of  tions    of    fact    are    in    dispute,    such 

that  nature.     On  demurrer  to  a  decla-  questions  must  be  determined  before 

ration   the  judgment  for    plaintiff    is  the  court  can  decide  the  questions  of 

peremptory  —  quod   recuperet.**      Hop-  law    and    grant    a    peremptory    writ, 

per  V.  Chosen  Freeholders,  52  N.  J.  L.  People  v.  Schuyler  County,  2  Abb.  Pr. 

313.  N.  S.  (N.  Y.  Supreme  Ct.)  78. 

Application  and  Answer  the  Only  Plead-  For  Payment  of  Two  Claimi.  —  Where, 

ings.  —  The  application  for  the  writ  and  a  mandamus  having  issued  requiring 

the    answer    are    the    only   pleadings  the  payment  of  two  distinct  sums,  the 

allowed  in  applications  for  mandamus;  prosecutor  traversed    the   retum,  and 

and  if  the  respondent  files  a  demurrer,  the  issues  were  found  for  him  as  to 

which  is  overruled,  the  writ  will  issue  one  sum  and  substantially  in  his  favor 

and  no  further  pleadings  will  be  con-  as   to  the  other,  but  a  rule  nisi  bad 

sidered.     People  v.  Hamilton  County,  been  obtained  to  enter  a  verdict  for  the 

3  Neb.  244.  defendant  as  to  this,  the  court  wonld 
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Judgment  for  Belator.  —  Where  the  parties  in  mandamus  proceed- 
ings go  to  trial,  and  there  is  a  verdict  for  the  plaintiff,  determin- 
ing that  the  facts  relied  upon  by  him  are  true  and  that  the 
respondent's  answer  is  false  or  insufHcient,  a  peremptory  man- 
damus will  issue.  ^ 

Pleadings  Mnit  Be  SnAdent.  —  Even  though  the  relator  obtains  a 
judgment  in  his  favor  he  is  not  entitled  to  a  peremptorj'  man- 
damus unless  his  own  pleadings  make  out  a  sufficient  right  to 
the  writ.* 

Judgment  for  Valae  Betnm.  —  At  common  law,  and  in  states  where 
no  reply  to  the  answer  is  permitted,  if  the  relator  recovers  judg- 
ment in  an  action  for  a  false  return  a  peremptory  writ  issues.* 

Judgment  Against  Belator.  —  If,  on  the  trial  of  an  alternative  man- 
damus, the  judgment  and  verdict  are  against  the  relator,  he  is, 
of  course,  not  entitled  to  a  peremptory  writ.*    Where  the  court 

not  award  a  peremptory  mandamus  to  land  v.  Board  of  Finance,  38  N.  J.  L. 

enforce  a  payment  of  the  first  sum,  259,    a    peremptory    mandamus    was 

pending  an   appeal   as  to  the  second,  ordered,  after  a  full  hearing  on  a  rule 

since  a  peremptory  mandamus  will  not  to  show  cause,  to  require  the  board  of 

be  awarded  until  the  proceedings  on  finance  and  taxation  to  agree  on  the 

the    alternative    writ    are    complete,  appointment  of   arbitrators  to    deter- 

Reg.  V.  Baldwin,  8  Ad.  &  El.  947,  35  mide  the  compensation  due  the  con- 

E.  C.  L.  570.  tractors  for  materials  furnished  to  the 

Material  Issues  Hot  Submitted  to  Jury,  state. 

—  A  statute  providing  that  a  peremp-  2.  People  v.  Highway  Com'rs,  52  111. 

tory   mandamus  shall   be  granted  at  498;  Weber  «/.  Zimmerman,  23  Md.  48; 

once  where  a  verdict  is  found  for  the  People  v.  Batchellor,  53  N.  Y.  128, 

relator    does    not    apply    if    material  Arrest  of  Judgment.  —  The  action  of 

issues  have  not  been  submitted  by  the  the  court  in  denying  a  peremptory  writ 

jury  and  found  in  his  favor.     Loomis  of  mandamus,  notwithstanding  a  ver- 

V.  Rogers  Tp.,  53  Mich.  135.  diet  for  the  petitioner,  is  like  arresting 

1.  Alabama,  — Ex p.  Keeling,  50  Ala.  judgment  in  an  ordinary  action  at  law. 

474;  Commissioner's  Ct.  r.  Tarver,  21  People  v.  Highway  Com'rs,  52  111.  498. 

Ala.  661.  8.  Commissioner's  Ct.  v,  Tarver,  21 

Connecticut, — Cook    v,    Tannar,    40  Ala.  661;    Dane  v.  Derby,   54  Me.  95. 

Conn.  378;  Castle  v,  Lawlor,  47  Conn.  And  see  supra,  XVI.  8.  Action  for  False 

340.  Return, 

Indiana,  —  State  v,  Burnsville  Turn-  4.  Brownell    v.  Gratiot   County,  49 

pike  Co.,  97  Ind.  420.  Mich.  414;    State  v,  Newman,  91  Mo. 

Louisiana,  —  Savage   v.  Holmes,   15  445;    State  v,  Williams,  99   Mo.   291; 

La.  Ann.  334.  People  v.  Metropolitan  Police  Board, 

Maim,  —  Dane  v.  Derby,  54  Me.  95.  26   N.   Y.   316;    People  v.  Finger,  24 

Missouri,  —  MuUanphy  v,  St.  Louis  Barb.  (N.  Y.)  341. 

County  Ct.,  6  Mo.  563.  To  Issue  Certificate  of  Eleetion.  —  In  a 

New  Jersey,  —  Cleveland  v.  Board  of  mandamus  proceeding  to  compel  the 

Finance,  38  N.  J.  L.  259.  issuing  to  the  relator  of  a  certificate  of 

New    York.  —  People  v.  Champion,  election,  if  the  return  denies  that  the 

16  Johns.  (N.  Y.)  61;  People  v.  Police  relator  possessed  the  necessary  qualifi- 

Board,  35  Barb.  (N.  Y.)  644.  cations,  and  upon  this  issue  is  joined 

North    Carolina.  —  Tucker    v.    Jus-  and  the  evidence  supports  the  return, 

tices,  I  Jones  L.  (N.  Car.)  451.  a    peremptory    writ    will    be    denied. 

Pennsylvania,  —  Kell  v.  Rudy,  I  Pa.  State  v.  Williams,  99  Mo..  291. 

Super.  Ct.  Rep.  507;  Jefferson  County  If  Ho  Material  FtMt  Stated  intheBe- 

V,  Shannon,  51  Pa.  St.  221.  turn  iM  DisproTod  at  the  trial,  the  de- 

Texas,  —  Sansom  v.  Mercer,  68  Tex.  fendants  will  be  entitled  to  a  verdict 

4B8.  in  their  favor.     People  v.  Finger,  24 

To  Affpoiiit  Arhitnit«rt.  — In    Cleve-  Barb.  (N.  Y.)  341. 
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is  equally  divided  in  opinion  a  peremptory  writ  will  be  denied.* 
And  so  a  peremptory  writ  cannot  issue  when  a  verdict  for  the 
relator  is  set  aside.' 

€.  Consent  of  Parties.  —  It  has  been  held  that  a  mandamus 
may  be  granted,  not  as  a  matter  of  right,  but  because  the  respond- 
ent seems  willing  to  obey.*  On  the  other  hand,  it  has  been  held 
that  a  mandamus  should  never  be  issued  on  the  mere  consent  of 
the  parties,  and  that  such  consent  creates  a  presumption  of  fraud, 
and  unless  supported  by  evidence  cannot  be  the  basis  of  a  valid 
judgment.* 

/.  On  Appeal.  —  Where  a  mandamus  proceeding  has  been 
appealed  to  a  higher  court  a  peremptory  writ  may  be  issued  from 
such  court.*     But  this  is  not  the  only  method  of  procedure.* 

3.  Form  and  Contents  —  a.  In  General — Sadgendat  of  Psrticdar 
Out.  —  The  writ  will  be  so  moulded  and  fashioned  as  to  fit  the 
exigencies  of  each  particular  case.^ 

Ho  UnneoaiMry  Interftraioa.  —  The  command  will  be  issued  in  such 
form  as  to  interfere  as  little  as  possible  with  the  usual  course  of 
action  of  the  defendant.® 

The  Word  "  lUadaaLiu."  —  In  issuing  a  peremptory  writ  of  man- 
damus it  is  not  necessary  that  the  word  "'  mandamus  '*  be  used.* 

One  Writ  of  Mandmniiu  cannot  issue  for  the  enforcement  of  separate 

1.  People  V,  Hallett,  i  Colo.  352.  Mississippi,  —  Warren      Coanty     v. 

2.  Hume  v,  Schintz,  90  Tex.  72.  Klein,  51  Miss.  807.. 

An  Irregular  Judgment  entered  on  the  Unittd   States,  —  Stafford    9.   Union 

same   day   that  the  verdict  was   ren-  Bank,  17  How.  (U.  S.)  275.     But  see 

dered  will  not  support  a  mandamus  Hawley  v.  Fairbanks,  108  U.  S.  543, 

execution.      Moravian    Seminary    v,  and  Stafford  v.  New  Orleans  Canal, 

Bethlehem,  153  Pa.  St.  583.  etc.,  Co.,  17  How.  (U.  S.)  283. 

8.  Miner  v,   Vedder,   66  Mich.   loi.  Judgment   for    Ooeti.  —  In   Weber  v. 

But  see  State  v,  Burbank,  22  La.  Ann.  Zimmerman,  23  Md.  45,  a  peremptory 

379;  Bracken  v.  Wells,  3  Tex.  89.  writ  was  ordered  on  appeal  where  the 

By  Agreement  of  Pertiee.  —  In  Ex  p,  judgment  below  had  been  merely  for 

Keeling,  50  Ala.  474,  a  peremptory  writ  costs. 

was  issued  on  a  written  agreement  by  6.  Hawley  v,  Fairbanks,   108  U.  S. 

the  parties  that  in  case  it  should  be  de-  552,  where  the  cause  was  remanded 

termined  that  a  prohibition  had  been  with  leave  to  modify  the  judgment  in 

improvidently  granted,  a  peremptory  such  a  way  as  to  adapt  the  command 

mandamus  should    issue    at  once  in  of  the  writ  of  mandamus  to  the  cir- 

accordance    with    the    prayer   of    the  cumstances  consequent  on  the  delay 

plaintiff*s  petition.  caused  by  the  pendency  of  the  writ  of 

4.  State   V,   Burbank,   22   La.   Ann.  error  in  the  Supreme  Court. 

379.  7.  Exp,  Candee,  48  Ala.  412;  McCoy 

Bights  of  Third  Pereoni  Involved.  —  A  v.  Justices,  6  Jones  L.  (N.  Car.)  488; 

mandamus  ought  not  to  be  awarded  Hawley  v,  Fairbanks,  108  U.  S.  552. 

when  there  is  substantial  defect  in  the  8,  At  What  Time  to  Levy  Taxes. --In 

proof  of  the  plaintiff's  right,  notwith-  Wisdom  v.  Memphis,  2  Flipp.  (U.  S.) 

standing  the  respondent  may  manifest  285,  it  was  held  that  unless  special  cir- 

a    willingness  to  obey  the   mandate;  cumstances  required  it,  a  peremptory 

and  especially  it  ought  not  to  be  done  writ  would  not  be  issued  commanding 

when  the  interests  of  third  persons  are  a  levy  of  taxes  to  pay  a  judgment 

involved.      Bracken  v.  Wells,  3  Tex.  against  a  municipal  corporation  at  a 

89.  time  different  from  the  next  general 

6.  Maryland,  —  Weber    v,    Zimmer-  levy, 

man,  23  Md.  45.  9.  Boody  v,  Watson,  64  N.  H.  173. 
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claims.^  And  on  a  rule  to  show  cause  why  a  peremptory  man- 
damus should  not  issue  only  one  writ  can  be  granted.* 

Most  B«  UnoonditionaL  —  A  peremptory  writ  of  mandamus,  in  its 
command  to  the  defendant,  must  be  expressed  in  unconditional 
terms.* 

Most  Caaiiuuid  Whole  Duty*  —  When  a  peremptory  writ  is  issued  it 
should  be  for  the  performance  of  the  whole  duty  due  to  the 
relators.* 

Sights  of  AU  FartiM  Ooniidered.  —  The  peremptory  writ  will  be  so 
framed  as  best  to  preserve  and  enforce  the  rights  of  all  parties.* 

BoaL  —  It  has  been  held  that  a  peremptory  writ  must  be  issued 
under  the  seal  of  the  court.* 

b.  Certainty  —  Xut  Be  SpeoUle.  —  A  peremptory  writ  of  man- 
damus must  specifically  command  the  things  which  the  defend- 
ant is  to  do,  and  point  out  the  specific  action  with  such  certainty 
that  the  defendant  can  be  in  no  doubt  as  to  what  is  required  of 
him.^     For  this  reason  mandamus  cannot  afford  adequate  relief 

1.  Smith  v.  Erb,  4  Gill  ^Md.)  437.  Minnesota,  —  State    v,    Minneapolis, 

2.  State  V.  Beloit,  ao  Wis.  79.  etc.,  R.  Co.,  39  Minn.  219. 

5.  State  V,  Hawes,  43  Ohio  St.  16;        MisHssip^, — Warren     County      v. 
People  V.  Bacon,  18  Mich.  247.  Klein,  51  Miss.  807. 

4.  Douglas  V,   Chatham,   41    Conn.  Missouri,  —  State  v,  Francis,  95  Mo. 

211;    Palmer  v,  Jones,  49  Iowa  405;  44. 

State  V.  Francis,  95  Mo.  44.  Nebraska,  —  Laflin  v.  State,  49  Neb. 

More  than  One  Aet  Beqnlred.  —  If  the  614. 

remedy  in  a  mandamus  proceeding  re-  New  Jersey.  —  Rosenfeld  v,  Einstein, 

Quires  more  than  one  act,  the  case  con-  46  N.  J.  L.  479. 

tinues  until  they  are  all  ordered  by  the  New    York,  —  People    v,    Tracy,    i 

court  and  fully  performed.     Palmer  t/.  Den.  (N.  Y.)  617;    People  v,  Ontario 

Jones,  49  Iowa  405.  County,  17  Hun  (N.  Y.)  501;  People  v, 

6.  Potwin  Place  v,  Topeka  R.  Co.,  Dutchess  County,  135  N.  Y.  522;  Peo- 
51  Kan.  609.  pie  v,  Rochester,  etc.,  R.  Co.,  76  N.  Y. 

6.  State  V,  Delafield,  64  Wis.  218.  294. 

How  Writ  Signed.  —  In  State  v.  King,  West  Virginia,  —  Cross  v.  West  Vir- 

39  Kan.  607,  it  was  held  that  where  a  giniaCent.,  etc.,  R.  Co.,  34  W.  Va.  742. 

writ  of  mandamus  was  properly  drawn  United  States,  —  Smith    v,   Bourbon 

and  at  the  bottom  thereof  there  was  County,  127  U.  S.  105. 

an  allowance  of  the  writ,  and  it  was  "To  Beeeive  and  Transport  Bales  of 

signed  oflScially  by  the  judge  and  at-  Cotton."  —  "  The     party   commanded 

tested  by  the  official  signature  of  .the  must  be  informed  what  he  is  required  to 

clerk  and  by  the  seal  of  the  court,  it  do,  in  terms  so  specific   that  he  can 

was  properly  issued.  know  the  precise  duty  required  of  him 

7.  Alabama,  —  Harrell     v.     Mobile,  and   the   extent  of   it;    and  the  court 
etc.,  R.  Co.,  59  Ala.  321.  must  be  able   to  determine  with  cer- 

Arkansas,  —  Hawkins    v.    More,     3  tainty  when  its  mandate  is  obeyed  or 

Ark.  345.  disregarded.     An  order  to  receive  and 

California,  —  Price      v.      Riverside  transport     bales    of    cotton,    without 

Land,  etc.,  Co.,  56  Cal.  431.  specifying  any  number,  could  be  easilv 

Florida,  —  Florida  Cent.,  etc.,  R.  Co.  evaded,  and  would  be  too  indetermi- 

V,  State,  31  Fla.  482.  nate  as  a  rule  of  action,  or  predicate  of 

Illinois,  —  People  v.  Brooks,  57  111.  judicial  proceeding.'*     Harrell  t^.  Mo- 

142.  bile,  etc.,  R.  Co.,  59  Ala.  323. 

Maine,  —  Hartshorn  v.  Assessors,  60  A  Mandamus  to  Lery  Tazei   should 

Me.  276.  specifically  describe  each  warrant  di- 

Michigan,  —  Diamond  Match  Co.  v,  rected  to  be  paid.     Warren  County  v^ 

Powers,  51  Mich.  146.  Klein,  51  Miss.  807. 
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where  it  is  necessary  to  regulate  the  defendant's  whoie  course  of 
conduct.* 

The  Begroe  of  Certaintj  Beqnired.  —  Reasonable  certainty  in  the 
commands  of  the  peremptory  writ  is  sufficient,  and  no  more  than 
this  can  be  required.* 

Writ  Xiut  Be  Complete  in  Itself.  —  The  respondent  should  not  be 
required  to  look  beyond  the  writ  to  ascertain  the  precise  acts 
which  he  is  commanded  to  perform.* 

Performance  "  According  to  Law."  —  A  writ  requiring  performance 
"  according  to  law  '*  is  bad.* 

Mnst  Be  Single.  —  The  peremptory  writ  cannot  be  in  the  alterna- 
tive; its  command  must  be  single.* 

To  Build  Fence.  —  Where  a  peremp-  fore,  commanding  the  trustees  to  call 
tory  mandamus  ordered  a  railroad  an  election  accomplishes  all  that  is 
company  to  complete  a  fence  on  each  necessary,  as  the  law  itself  directs  the 
side  of  its  road,  or  such  portions  manner  in  which  the  call  shall  be 
thereof  where  fences  were  not  already  made,  that  is,  by  the  adoption  of  a  by- 
built  "  as  may  then  or  thereafter  be  law  designating  the  day,  place,  and 
used  or  operated  as  a  railroad/'  it  manner.  And  the  command  to  call  an 
was  held  that  the  direction,  so  far  as  it  election  necessarily  includes  the  order 
related  to  the  portion  of  the  line  in  to  do  it  in  the  manner  provided  by 
operation  at  that  time,  was  sufficiently  law.  This  is  somewhat  analogous  to 
definite.  People  v.  Rochester,  etc.,  R.  a  case  where  the  writ  is  issued  to  a 
Co.,  76  N.  Y.  294..  judicial   tribunal,   commanding    it   to 

To    Open    Bead.  —  It    was    held     in  proceed  with  the  trial  of  a  cause,  al- 

Highway  Com'rsz/.  Jackson,  165  111.  17,  though  it  may  be  indispensably  neces- 

that  a  writ  of  mandamus  commanding  sary  to  perform  many  acts  preliminary 

highway    commissioners    to    proceed  to  the  trial."     State  v.    Lady    Bryan 

"  with  all  lawful  diligence  to  open  and  Min.  Co.,  4  Nev.  407. 
work  such  road  for  public  travel,  and        8.  Hawkins    v.    More,    3   Ark.   350; 

levy  all  necessary  and  lawful  taxes  to  Price  v.  Riverside  Land,  etc.,  Co.,  56 

pay  damages  to  landowners,"  etc.,  is  Cal.  431;  Florida  Cent.,  etc.,  R.  Co.  r. 

not  objectionable,   because    the   com-  State,     31     Fla.    482;     Hartshorn    r. 

mand  to  open  the  road  comes  before  Assessors,  60  Me.  276;  People  v.  On- 

the  command  to  levy  the  tax.  tario    County,    17    Hun   (N.    Y.)   505: 

1.  Diamond  Match  Co.  v.  Powers,  51  Cross  v.  West  Virginia  Cent.,  etc.,  R. 
Mich.   145;    Rosenfeld  z,  Einstein,  46  Co.,  34  W.  Va.  742. 

N.  J.  L.  479.  4.  Hartshorn   v.   Assessors,   60  Me. 

To  Act  According  to  Cirenmstancee. —  276.    See  also  Florida  Cent.,  etc.,  R. 

The   remedy   by   mandamus    contem-  Co.   v.   State,  31   Fla.  513;    People  p. 

plates  the  necessity  of  indicating  the  Ontario  County,  17  Hun  (N.  Y.)  505. 

precise  thing  to  be  done,  and  it  is  not  "  In  Ck>Bfonni^  with  the  Qrdiniuioei.'* 

adapted  to  cases  calling  for  continued  — '*  The  requirement  of  the  respondent 

action  varying  according  to  the  cir-  to  construct  its  depots  in  conformity 

cumstances.     Diamond   Match  Co.  v.  with   the  ordinances  of  the  town  of 

Powers,  51  Mich.  145,  where  the  court  Tavares  not  only  overstepped  the  case 

said:     '*  It  is  the  office  of  mandamus  as  made  by  the  recitals  in  the  petition 

to  direct  the  will,  and  obedience  is  to  and   writ,   but   left    the    respondent's 

be  enforced  by  process  for  contempt,  duty  thereunder  in  a  state  of  uncer- 

It  is,  therefore,  necessary  to  point  out  tainty,  to  be  ascertained  from  the  tofcn 

the  very  thing  to  be  done;  and  a. com-  ordinance,  if  there  was  any,  entirely 

mand    to    act    according    to    circum-  dehors  the  writ."     Florida  Cent.,  etc., 

stances  would  be  futile."  R.  Co.  v.  State.  31  Fla.  513. 

2.  State  V.  Lady  Bryan  Min.  Co.,  4  6.  To  Ffty  Wamnt  or  Levy  Tax.  — A 
Nev.  400;  People  v.  Nostrand,  46  N.  Y.  writ  of  mandamus  ordering  a  town  to 
375;  Cross  v.  West  Virginia  Cent.,  etc.,  pay  certain  warrants  or  levy  a  lax  for 
R.  Co.,  34  W.  Va.  742.  that  purpose  is  improper.     The  com- 

To  Call  Election.  —  "A  writ,   there-    mand  should  be  limited  to  one  of  the 
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c.  Conformity  to  Judgment  and  Pleadings— Keowdtj  to 

Tollow  Court's  Order.  —  When  the  court  grants  an  order  for  a  per- 
emptory mandamus,  in  framing  the  writ  the  exact  form  of  the 
order  must  be  followed,  and  no  more  can  be  commanded  in  the 
writ  than  the  order  expressly  authorizes.*  Nor  is  it  proper  to 
command  less  than  the  court  directs.* 

If  It  Be  Issued  as  an  Ezeoution  on  a  judgment,  the  commands  of  the 
writ  must  necessarily  correspond  with  the  judgment  itself.' 

Xnst  FoUow  AlternatiTO  Writ.  —  In  nearly  all  states  it  is  held  that 
the  peremptory  writ  of  mandamus,  when  issued,  must  follow  the 
alternative  writ,*  or  whatever  takes  the  place  of  the  alternative 

requirements.     State  z^.  Pacific,  6i  Mo.  Mo.  App.  312;  State  v.  Davis,  54  Mo. 

155.  App.   447;     School     Dist.    No.    ii    v. 

1.  Hawkins  v.  More,  3  Ark.  345;  Lauderbaugh,  80  Mo.  190;  State  v. 
Sweeny  v.  Maynard,  52  Cal.  468.  Baggott,  96  Mo.  63;    State  v.  Kansas 

To    Issue    WamuLt.  —  If    the    court  City,  etc.,  R.  Co.,  77  Mo.  143  [overrul- 

directs  a  writ  of  mandate  to  issue  re-  ing  School  Dist.  No.  i  v.  Board  of  Edu- 

quiring  the  defendant  as  an  auditor  to  cation,    73    Mo.    627;    Osage    Valley, 

issue  a  warrant  for  the  treasurer  to  etc.,   R.   Co.   v.   County   Ct.,   53   Mo. 

pay  a  sum  of  money  to  the  petitioner,  156]. 

the  clerk  cannot    render   a    personal  Nebraska,  —  Lafiin  v.  State,  49  Neb. 

jadgment  against  the  auditor.    Sweeny  614. 

V.  Maynard,  52  Cal.  468.  New  Jersey.  —  Rosenfeld  v,  Einstein, 

2.  Less  than  Ordered.  —  Where  the  46  N.  J.  L.  479;  Hopper  v.  Chosen 
order  of  the  court  was  for  a  mandamus  Freeholders,  52  N.  T.  L.  313;  McDon- 
directing  the  probate  judge  to  desist  aid  v.  Newark,  58  >f.  J.  L.  12. 

from  proceeding  to  adjudicate  upon  the  New  York,  —  People  v.  Westchester, 

matter  of  a  particular  estate,  and  the  12  Barb.  (N.  Y.)  446;  People  v.  Gilroy, 

writ   commanded  him  to  desist  from  60  Hun  (N.  Y.)  507;    People  v.  Dutch- 

any   further    proceeding    against    the  ess  County,  i  Hill  (N.  Y.)  50;  People 

administrator  on  a  citation  requiring  v.  Board  of  Supervisors,   10  Abb.  Pr. 

him  to  file  his  accounts  for  settlement,  (N.  Y.  Supreme  Ct.)  233. 

and  from  any  further  proceedings  in  Ohio.  —  Morganlhaler    v.    Crites,    4 

relation  to  the  matter  of  a  settlement,  Ohio  Cir.  Ct.  Rep.  485. 

the  variance  was  held  fatal.     Hawkins  Pennsylvania.  —  Ricker    v.    City,     i 

V,  More,  3  Ark.  345.  Lane.  L.  Rev.  (Pa.)  92. 

8.  Harshman  v,  Knox  County,   122  South   Carolina.  —  State   v.  Cheraw, 

U.  S.  319.  etc.,  R.  Co.,  16  S.  Car.  524. 

4.  Connecticut.  —  Douglas     v.    Chat-  tVest  Virginia.  —  Fisher  v.  Charles- 

ham,  41  Conn.  211;  State  v,  Ousatonic  ton,  17  W.  Va.  628. 

Water  Co.,  51  Conn.  137.  Wisconsin.  — State  v.  Beloit,  20  Wis. 

Florida.  —  State  v.  Gibbs,  13  Fla.  55;  79. 

State  V.  Call,  39  Fla.  165.  England.  —  Rex  v.  Wildman,  2  Stra. 

Illinois.  —  People   v.   Yates,   40    111.  880;    Rex  v.  St.  Pancras,  3  Ad.  &  El. 

126;     People    V.   Brooks,    57   III.   142;  535,  30  E.  C.  L.  146. 

East  St.  Louis  v.  Underwood,  105  111.  Contra.  —  In  a  few  cases  it  has  been 

308.  held  that  the  peremptory  writ  need  not 

Iowa,  —  Chance   v.  Temple,   i   Iowa  follow  the  alternative,  but  that  it  may 

179;  State  V.  Board  of  Equalization,  10  be  moulded  to  suit  the  case  as  shown 

Iowa  157;    State  v.  County  Judge.  12  on  the  trial,  and  be  granted  to  compel 

Iowa  237.  the  performance  of  the  acts  to  which 

Maine,  —  Dane  v.  Derby,  54  Me.  95;  the  relator  shows  himself  entitled. 

Bangor  v.  Penobscot  County,  87  Me.  Illinois.  —  Highway  Com*rs  v.  Jack- 

291..  son,  165  111.  25. 

Missouri.  —  State  t/.  Clayton,  34  Mo.  Michigan,  —  Bryant    v.    Moore,     50 

App.   563;    State   V.   Schmitz,   36   Mo.  Mich.  225;    Murphy  v.  Reeder  Tp.,  57 

App.  550;  State  V.  Field,  37  Mo.  App.  Mich.  419. 

^3;    State  v,  Joplin  Water  Works,   52  New      York,  —  People     v.     Queens 
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mandamus  under  the  practice  of  the  jurisdiction  in  question,  as 
the  petition.* 

Amendmtnt  of  AltimfttiTe  Writ.  —  It  has  been  held  in  a  number  of 
cases  that  an  alternative  writ  may  be  amended  so  as  to  make  it 
conform  to  the  facts  shown  upon  the  trial,  and  that  the  peremp- 
tory writ  may  be  issued  in  accordance  with  the  alternative  as 
amended.* 

Xvit  Bo  Against  AU  Botpondonts.  —  The  peremptory  writ  must  be 
awarded  against  all  those  named  as  respondents  in  the  alterna- 
tive writ,  or  not  at  all.* 

What  Ii  Snflloieiit  ConfiDniiity  to  AltomatiTO  Writ.  —  The  conformity  of 
the  peremptory  writ  with  the  alternative,  however,  need  not  be 
literal.^  An  immaterial  departure  from  the  commands  set  out  in 
the  alternative  writ  will  not  be  fatal.* 

County,  143  N.  Y.  371 ;  People  v,  Noa-  be  too  uncertain  and  not  to  follow  the 

trand,  46  N.  Y.  375.  petition  for  the  call  of  an  election. 

Ohio.  ~  State  v.  Crites,  48  Ohio  St.  1.  Laflin  v.  State,  40  Neb.  614. 

142.  Though  an  Altemativo  Writ  of  Iba- 

South  Dakota,  —  Howard  v,  Huron,  damui  Hood  Hot  Conform  strictly  to  the 

6  S.  Dak.  180.  information  on  which  it  is  founded,  a 

Virginia.  —  Dew  v.  Judges,  3  Hen.  peremptory   writ    must,   nevertheless, 

&  M.  (Va.)  I.  follow  the  alternative.     State  v.  Board 

What    £1    Cosfomiity.  —  Where    an  of  Equalization,  10  Iowa  157. 

alternaiive   writ   commanded    the   re-  %/Florida, — State  v.  Gibbs,  13  Fla.  55. 

spondents  to  hold  an  election   within  Illinois.  —  East  Sl   Louis  v.  Under- 

forty  days  from  July  5,  and  on  August  wood,  Z05  111.  308. 

I,  after  final  hearing,  the  peremptory  Missouri,  —  State  r.  Baggott,  96  Mo. 

writ    issued    commanding    them    to  71 ;  State  v,  Clayton,  34  Mo.  App.  563; 

*'  order  an  election  to  be  held  under  School  Dist.   No.  \\  v,  Lauderbaugh, 

the  local  option  law  in  the  amended  80  Mo.  190. 

alternative  writ  set  forth,  as  soon  as  the  South   Carolina.  —  State  v.  Charles- 
same  can  be  held  under  said  law,"  it  ton,  i  S.  Car.  30. 
was  held  that  this  was  a  substantial  United  States.  —  U.  S.  v.  Union  Pac. 
compliance.    State  v.  Schmitz,  36  Mo.  R.  Co.,  4  Dill.  (U.  S.)  479. 
App.  550.  Whon  Dofendaat  Stands  on  Domvmr.  — 

To  Boinstato  InapBOtor  of  Qao  Mains. —  "While  the  writ  might  have  been 
Where  an  alternative  writ  required  the  amended,  as  was  held  in  the  case  of 
defendant  to  reinstate  the  relator  **  to  State  v.  Berg,  76  Mo.  136,  yet,  as  de- 
the  position  of  inspector  of  gas  mains  fendant  stood  upon  his  demurrer,  the 
in  your  [the  defendant's^^ department,"  court  could  not  have,  at  that  stage  of 
while  the  peremptor)r  wnt  required  the  the  proceeding,  awarded  a  peremptory 
said  defendant  to  reinstate  the  relator  writ,  because  it  would  have  bees 
**  to  the  position  of  inspector  on  the  granting  what  respondent  was  not  en- 
work  of  laying  mains  or  service  pipes  titled  to."  School  Dist.  No.  11  r. 
by  the  Standard  Gas-light  Company,  Lauderbaugh,  80  Mo.  190. 
in  the  city  of  New  York,  if  said  work  8.  People  v.  Yates,  40  111.  126;  Hop- 
of  laying  mains  or  service  pipes  by  the  per  t.  Chosen  Freeholders,  53  N.  J.  L. 
said  company  is  still  being  done  or  to  317. 

be  done,     the  variance  was  held  fatal.  4.  State  v.  Schmitz,  36  Mo.  App.  550; 

People  V.  Gilroy,  60  Hun  (N.  Y.)  507.  State  v.  Weld,  39  Minn.  426. 

ToHoldEXoetionfurSaboerlptiontoBall-  6.  State  v.  Joplin  Water  Works,  52 

way  Btodt.  —  In  People  v.  Brooks,  57  111.  Mo.  App.  312;    Brown  v.  Rahway,  51 

142,  a  peremptory  writ  in  a  mandamus  N.  J.  L.  279;  People  v.  Dutchess,  etc.. 

proceeding  to  compel  the  holding  of  an  R.  Co.,  58  N.  Y.  152. 

election  to  determine  whether  a  sub-  To  Bnlbroo  Jndgmont.  —  A  peremptory 

scription  to    the  stock  of   a  railroad  writ  of  mandamus  issued  to  enforce  a 

company  should  be  made,  was  held  to  judgment  against  a  municipal  corpora- 
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Conformity  to  Prayer.  —  The  peremptory  mandamus  can  award  no 
greater  relief  than  is  asked  for  in  the  alternative  writ.*  But  in 
some  states  in  which  the  peremptory  writ  is  not  required  to  fol- 
low the  alternative,  further  or  different  relief  may  be  granted 
than  was  asked  by  the  relator.' 

eeneral  Prayer.  —  So  relief  not  specifically  asked  may  be  granted 
under  a  general  prayer.* 

Lett  Belief  than  That  Asked.  —  According  to  some  authorities,  if  the 
relator  does  not  show  himself  entitled  to  all  the  relief  asked  in 
the  alternative  writ  or  corresponding  pleading,  but  shows  a  claim 
less  broad  than  that  set  up,  or  that  he  is  entitled  to  the  per- 
formance of  some  only  of  the  acts  sought  to  be  compelled,  he 
cannot  have  a  peremptory  mandamus.^ 

tlon    will    not    be    quashed   unless  it  writ  be  to  show  cause  wherefore    a 

clearly  changes  or  enlarges  in  a  mate-  mandamus  shall  not  issue  to  admit  a 

rial  manner  the  terms  of  the  alternative  clerk  to   office,   the  peremptory    writ 

writ  or  rule  absolute  by  which  it  was  founded  thereon  may,  nevertheless,  be 

issued.     Brown  z\  Rah  way,  51  N.  J.  L.  to  restore  him  to  the  said  office;  for 

379.  such  writs  may  be  changed  and  modi- 

IHlllBrenoe    in     Method.  —  It    is    not  fied  so  as  to  square  with  the  rights  of 

every  variance  between  an  alternative  the  parties  and  attain  the  real  justice  of 

and    a    peremptory    writ    which    will  the  case.     Dew  v.  Judges,  3  Hen.  &  M. 

cause  the  latter  to  be  set  aside.    Where  (Va.)  i. 

the  substance  of  the  two  writs  is  the  S.  People    v,    Nostrand,    46    N.   Y. 

same,  both  commanding  the  doing  of  375. 

the  same  act  but  differing  in  some  im-  4.  Florida,  —  State  v.  Gibbs,  13  Fla. 

material    matter   of    detail  as  to  the  55. 

method  of  doing  it,  and  where  the  act  Iowa,  —  Chance  v.  Temple,  i  Iowa 

is  one  the  defendant  is  legally  obli-  179;   State  v.  County  Judge,  12  Iowa 

gated  to  do,  and  the  variance  is  to  his  242. 

benefit  and  not  to  his  distress,  the  per-  Missouri,  —  State  v,  Kansas  City, 
emptoiT  writ  will  be  sustained.  Peo-  etc.,  R.  Co.,  77  Mo.  148;  State  v.  Bag- 
pie  V.  Dutchess,  etc.,  R.  Co.,  58  N.  Y.  gott,  96  Mo.  71;  State  v.  Field,  37  Mo. 
253,  reviewing  many  cases.  App.  83. 

Where  Oljeotion  ICade.  —  An  objection  New  Jersey,  —  Rosenfeld  v,  Einstein, 

that  a  judgment  awarding  a  peremp-  46  N.  J.  L.  479;  McDonald  v,  Newark, 

tory  writ  of  mandamus  is  variant  from  58  N.  J.  L.  18. 

the  prayer  of  the  petition  should  be  first  Ohio.  —  Morgenthaler    v,    Crites,    4 

urged  in  the  trial  court.     East  St.  Louis  Ohio  Cir.  Ct.  Rep.  485. 

V,  Underwood,  105  111.  308.  Wisconsin.  —  State  v,  Beloit,  ao  Wis. 

1.  State  V,  Clayton,  34  Mo.  App.  563;  84. 

State  V.  Joplin  Water  Works,  52  Mo.  IMffinenoe  in  Form  Only.  —  The  court 

App.  312.  cannot  award  a  peremptory  mandamus 

9,  Howard  v,  Huron,  6  S.  Dak.  180;  in  a  more  limited  or  other  form  than 

Dew  V,  Judges,  3  Hen.  &  M.  (Va.)  i.  the  alternative.     It  must    go   in  the 

To  Levy  Laifper  Tax  than   Aiked. —  same  form  as  the  alternative  except 

Where  the  alternative  writ  commands  that   it   omits    words    requiring    the 

a  city  to  levy  a  tax  sufficient  to  pay  a  respondent  to  show  cause.    State  v, 

judgment,  the   peremptory  writ  may  County  Judge,  12  Iowa  242;  Chance  v. 

command  the    city    to  levy  the    full  Temple,  i  Iowa  179. 

amount  of  the  tax  it  is  authorized  by  To  Flaoe  Tazei  on  DnpUeate.  —  If  the 

its  charter  to  levy,  and  to  pay  upon  alternative  writ  orders  taxes  for  five 

such  judgment  any  surplus  remaining  years  past  to  be  placed  on  the  dupli- 

after  the  current  expenses  of  the  city  cate,  the  peremptory  writ  cannot  order 

have  been  paid.     Howard  v,  Huron,  6  taxes  for  four  years  to  be  so  placed. 

S.  Dak.  180.  Morgenthaler  v,  Crites,  4  Ohio  Cir.  Ct. 

IMArent  Beliil  —  If  the  alternative  Rep.  485. 
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Peremptory  Writ  on  Knlo  to  Show  Camo.  —  Where  a  rule  to  show  cause 
against  a  peremptory  writ  is  issued,  instead  of  an  alternative 
writ,  it  is  held  that  the  peremptory  writ  may  be  moulded  to 
suit  the  case  made  by  the  relator,  and  that  it  need  not  follow  the 
petition.^ 

d.  Against  Whom  Issues  —  PerMu  Hamed  in  AitonutiTo  writ  — 

The  peremptory  writ  should  be  directed  against  the  same  per- 
sons as  the  alternative  writ,  at  least  in  those  states  wherein  the 
peremptory  writ  must  follow  the  alternative.* 

The  Person  Who  Ii  to  Perform  the  AiOt.  —  The  peremptory  writ  should 
be  directed  to  the  person  who  is  to  perform  the  act  commanded.' 

To  Several  Pertoni.  —  A  writ  may  issue  to  several  persons  to  com- 
pel the  performance  of  connected  acts.* 

Contra.  —  CaHfomia.  —  People  v,  San  to  recover  that  to  which  he  was  entitled. 

Francisco,  27  Cal.  655.  upon  the  facts  and  the  law  as  they  ap- 

Illinois,  —  Highway  Com*rs  v.  Jack*  peared    upon    the    trial."      State   v. 

son,  165  111.  25.  Crites,  48  Ohio  St.  173. 

Michigan,  —  Murphy  v,  Reeder  Tp.,  1.  People  z\  San  Francisco,  27  Cal. 

57  Mich.  419.  655;  State  v,  Beloit,  20  Wis.  79. 

Ohio,  —  State  v.  Crites,  48  Ohio  St.  2.  Hopper  v.  Chosen  Freeholders,  52 

142.  N.  J.  L.  313;    State  v,  Milwaukee,  25 

South  Dakota.  —  Howard  v,  Huron,  Wis.  122. 

6  S.  Dak.  181.  To  yaintaiw  Bridge. —  In  Hopper  r. 

Part  Coneeded  by  Sefpondent.  —  In  Chosen  Freeholders,  52  N.  J.  L.  317, 
Murphy  v.  Reeder  Tp.,  57  Mich.  419,  the  court  said:  **  The  alternative  writ 
mandamus  to  pay  a  township  order  was  directed  to  two  corporations,  and 
based  upon  a  settlement  which  the  an-  required  the  performance  of  an  act 
swer  claimed  to  be  wrong  was  limited  which  is  charged  to  be  the  duty,  not  of 
to  the  amount  conceded  by  the  answer  one,  but  of  both  of  them  jointly.  The 
to  be  due,  no  issue  of  fact  being  made,  peremptory  writ  must  strictly  follow 
but  the  allowance  of  the  writ  was  with-  the  alternative  writ,  and  cannot  issue 
out  prejudice  to  any  action  by  either  to  compel  one  county  alone  to  main- 
party  for  the  correction  of  the  error.  tain  this  bridge." 

Aots     Hot     Mutually     Dependent. —  8.  Lee  County  v,   Rogers,   7  Wall. 

Where,  on  a  petition  for  mandamus,  an  (U.  S.)  175;  Reg.  v.  Derby,  2  Salk.436. 

alternative  writ  is  issued  commanding  To   One   to    Command  Another.  —  In 

a  number  of  acts,  either  separate  or  Reg.  v.  Derby,  2  Salk.  436,  it  was  held 

connected,  to  be  done  by  the  defend-  that  a  writ  directed  to  one  to  command 

ant,  the  relator  is  entitled  to  a  peremp-  another  to  do  the  act  sought  to  be 

tory  writ  for  such  distinct  acts,  or  parts  compelled  was  bad. 

of  connected  acts,  as  he  may  show  a  Under  an   Iowa  Statute  empowering 

right  to  have  performed,  where  there  the  court  to  direct  an  act  commanded 

is  no  such  mutual  dependence  between  by  a  writ  of  mandamus  to  be  done  by 

the  several  acts  or  parts  of  acts  that  the  plaintiff  or  some  other  person  ap- 

they  cannot  be  separated  or  divided,  pointed  by  the  court,  the  federal  court 

Slate  7A  Crites,  48  Ohio  St.  142.  ordered  its  marshal  to  specify  a  judg- 

Same  as  in  Civil  Aotions.  —  "  The  rem-  ment  that  had  been  rendered  against 
edy  by  mandamus  is  to  enforce  civil  the  county  out  of  a  county  tax  to  be 
rights,  and  why  the  proceedings  by  him  assessed  and  collected.  Lee 
therein  should  not  be  as  elastic  as  in  County  v.  Rogers,  7  Wall.  (U.  S.)  175. 
civil  actions  has  not  been  satisfactorily  4.  Rex  v,  Tregony,  8  Mod.  iii;  La- 
answered  by  the  cases  that  adhere  to  bette  County  v,  U.  S.,  112  U.  S.  217,  in 
the  rule.  In  civil  actions  no  one  would  which  case  Matthews,  J.,  said:  "  The 
be  heard  to  contend,  at  this  late  day,  object  of  this  writ,  though  inclnding 
that  because  the  plaintiff  had  claimed  many  particular  steps  in  obeying  it,  is 
more  than,  upon  the  trial,  he  could  nevertheless  single,  in  that  it  Is  in- 
maintain,  it  would  be  fatal  to  his  right  tended  to  obtain  an  end  which  is  the 
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Againit  Selatort  and  Seepondents.  —  Where  part  of  the  members  of 
a  board  are  willing  to  perform  the  acts  which  a  mandamus  pro- 
ceeding seeks  to  compel,  the  peremptory  writ  should,  neverthe- 
less, issue  against  all  of  the  board.  ^ 

e.  Specification    of   Acts  to  Be  Performed — (i)    By 

Ministerial  Officers  —  Partienlan  Most  Be  BpeoliLed.  —  A  peremptory 
writ  issuing  to  persons  who  have  duties  to  perform  which  are 
merely  ministerial,  and  who  have  no  discretion  as  to  the  manner 
of  performing  such  acts,  should  specify  the  precise  acts  to  be 
performed.* 

(2)  By  Judicial  Officers  —  Kanner  of  Performanoe  Hot  ControUed.  — 
Where  a  judicial  officer  has  a  discretion  in  the  manner  of  perform- 
ing specified  official  acts,  a  peremptory  writ  should  not  direct 
the  manner  of  performance.* 

result  of  the  means  prescribed.     The  Brooklyn,  77   N.  Y.   503,  it  was   held 

command  of  the  writ  is  to  perform  the  that  the  court,  upon  granting  a  writ  to 

general  duty,  which  is  obeyed  by  per-  compel  the  holding  of  an  election,  was 

forming  the    successive    steps    which  justified  in  fixing  the  time  for  the  elec* 

constitute  it.    *    *    *    It  can  make  no  tion. 

difference  in  principle  that  in  a  par-  8.  Alabama,  —  Exp.  Candee,  48  AIa» 
ticular  case  the  law,  instead  of  casting  386;  Ex  /.  Redd,  73  Ala.  548;  Mobile 
the  performance  of  the  entire  duty  Mut.  Ins.  Co.  v.  Cleveland,  76  Ala.  321. 
upon  a  single  person,  has  divided  it  California,  —  Tuolumne  County  v, 
among  several,  each  to  perform  but  Stanislaus  County,  6  Cal.  440;  San 
one  act  in  the  series,  and  each  acting  Francisco  Gas  Co.  v,  San  Francisco,  11 
independently  and  not  as  responsible  Cal.  42;  People  v,  Pratt,  28  Cal.  166; 
to  any  of  the  others,  but  all  required  to  People  v.  Lake  County,  33  Cal.  487. 
co-operate  in  the  attainment  of  the  Connecticut.  —  State  v,  Ousatonic 
single  result,  and  by  a  continuous  and  Water  Co.,  51  Conn.  137. 
uninterrupted  succession,  so  as  to  pre-  Illinois,  —  Highway  Com'rs  v.  Jack- 
serve  the  integrity  and  unity  of  the  son,  165  III.  17;  People  v.  Dental 
performance  as  an  entire  duty."  Examiners,  no  111.  181. 

A  Mandamni  Directed  **to  tiie  Xayor  Missouri.  —  State  v.   Field,   37  Mo. 

and  Burgesses,"  commanding  them   to  App.  83. 

"  elect  and  swear  in  a  mayor,"  is  good,  Nevada,  —  State   v.   Curler,   4   Nev. 

a  though  the  power  be  for  the  burgesses  445;    Humboldt  County  v,   Churchill 

to  elect  and  the  mayor  to  swear  in,  County,  6  Nev.  30, 

Rex  V,  Tregony,  8  Mod.  i]  i.  New  York.  —  People   v.  Judges,   20 

1.  Knight  V.  Ferris,  6  Houst.  (Del.)  Wend.  (N.  Y.)  658;  People  v,  Steele,  i 

283;  State  V,  Jones,  i  Ired.  L.  (N.  Car.)  Edm.  Sel.  Cas.  (N.  Y.)  505,  2  Barb.  (N. 

129.  Y.)  398. 

9.  Alabama.  —  Ex  p,  Candee,  48  Ala.  Ohio,  —  State  v.    Police    Board,    19 

386.  Cine.  Wkly.  L.  Bui.  (Ohio)  347. 

Iowa, — State   v.   County  Judge,    7  Pennsylvania. — Com.  v.  Cochran,  5 

Iowa  186.  Binn.  (Pa.)  87;    Conrow  v.  Schloss,  55 

Nevada.  —  Humboldt       County      v.  Pa.  St.  28. 

Churchill  County,  6  Nev.  30.  Tennessee.  —  Williams  v,  Saunders,  5 

New  York.  —  People  v.  Judges,   20  Coldw.  (Tenn.)  60. 

Wend.  (N.  Y.)658;    People  v,  Steele,  2  United  5'Az/^j.  —  Smith    r.    Bourbon 

Barb.  (N.  Y.)  397,  i  Edm.  Sel.  Cas.  (N.  County,  127  U.  S.  105;  In  re  Morrison^ 

Y.)  505;    People  V,  Brooklyn,  77  N.  Y.  147  U.  S.  14. 

503.  England,  —  Rex  v.  Bristol  Dock  Co., 

Pennsylvania,  —  Com.   v.  Cochran,  5  6  B.  &  C.  181,  13  E.  C.  L.  139. 

Binn.  TPa.)  87.  To  Frooeed  to  Judgment.  —  In  Ex  p, 

Tennessee,  — Williams  v,   Saunders,  Redd,  73  Ala.  548,  it  was  said:    *'  This 

5  Coldw.  (Tenn.)  60.  court  will  command  the  inferior  triba- 

To   Hold    Bloetioii.  —  In    People    v.  nal  to  proceed  to  judgment,  bat  wlft 
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4.  Quashal  and  Amendment  —  QuathAi  on  Came  shown.  —  After  a 
peremptory  mandamus  has  been  issued  and  before  it  has  been 
obeyed,  the  court  issuing  the  writ  still  has  control  over  the  pro- 
ceedings, and  may,  if  sufficient  cause  is  shown,  quash  or  dismiss 
the  writ.* 

Undv  What  Gireuiiataiioes.  —  This  may  be  done  when  the  writ  was 
fraudulently  or  unfairly  issued,*  or  when  it  appears  that  the  de- 
fendant has  no  power  to  do  that  which  the  mandamus  requires 
of  him ;  •  and  the  peremptory  writ  may  be  quashed  when  it  is 
prematurely  or  improperly  issued,*  or  when  it  is  bad  in  substance 
and  shows  on  its  face  that  obedience  to  it  is  impossible  or 
illegal.* 

not  dictate  the  judgment  he  shall  ren-  of  Parliament.     Rex  v.  Bristol  Dock 

dcr."  Co.,  6  B.  &  C.  i8i,  13  E-  C.  L.  139. 

SigniiigBillof  Szoeptioiia.  —  Where  an  SnlinnQinf  liqiior   Law.  —  A    manda- 

alternative  writ  commands  the  judge  mus    will    issue  to  compel    a    police 

of  an  inferior  court  to  allow  and  sign  a  board  to  do  its  duty  in  enforcing  a  law 

certain  bill  of  exceptions,  filed  with  the  requiring  the  closing  of  saloons,  but 

petition  and  averred   to  be  true,  and  not  to  prescribe  how  it  shall  be  eo- 

tendered  to  him   in  due  time,  or  to  forced.     State  v.  Police  Board,  19  Cine 

show  cause  why  he  does  not  sign  the  Wkly.  L.  Bui.  (Ohio)  347. 

same,  and  he  fails  to  answer,  or  an-  1.  Weber  v,  Zimmerman,  23  Md.  45; 

swers    and    fails    to    show    sufficient  State  t^.  Matley,  17  Neb.  567;  People  r. 

cause,  the  peremptory  writ  should  com-  Dutchess  County,  135  N.  Y.  522;  Ever- 

mand  him  to  sign  the  particular  bill  ett  v.  People,  i  Cai.  (N.  Y.)  8;  Reg.  v. 

named.     State  i/.  Hawes,  43  Ohio  St.  Hudson,  9  Jur.  345, 

16.  Persmptory  Writ    Too  Broad.  — If  a 

To  PaM  upon  Bond.  —  Where  the  ap-  peremptory  writ   is  issued    requiring 

proving  of  a  bond  is  a  matter  within  more  than  is  justified  by  the  order  of 

the  discretion  of  a  clerk,  a  mandamus  the    court     granting    it,    it     may    be 

cannot  issue  requiring  him  to  approve  amended  or  quashed  in  the  discretion 

it.     Mobile  Mut.  Ins.  Co.  v.  Cleveland,  of    the    court.       People    v.    Dutchess 

76  Ala.  324,  County,  135  N.  Y.  522. 

Auditing  of  Aooovnt.  —  A  mandamus  For     Sabsequent      Biaqvalifleation.  — 

directing  a   board   of    supervisors    to  Where  a  petitioner  whose  restoration 

proceed  to  audit  certain  accounts  does  to  office  is  ordered  is  subsequently  dis- 

not   necessarily   require   the   board  to  qualified  from  holding  such  office,  the 

allow  the  accounts;    such  board  has  a  disqualification    is     good     cause    for 

discretion    in    respect    to    its    action,  quashing  the  peremptory  writ  and  for 

though  compelled  to  act  on  the  subject-  discharging  parties  under  attachment 

matter  of  the   claim.     San    Francisco  for  disobeying  it.     Weber  v,  Zimmer- 

Gas  Co.  V.  San  Francisco,  11  Cal.  42.  man,  23  Md.  45. 

To  Audit  and  laane  Warrant.  —  A  man-  2.  State    v.    Matley,    17    Neb.   567; 

damns   to  a   board  of  supervisors   to  Everitt  v.  People,  i  Cai.  (N.  Y.)  8. 

issue  a  warrant  for  a  specified  sum  is  8.  Brown  v,  Rahway,  51  N.J.  L.  279, 

irregular;  it  should  direct  the  board  to  in  which  case  it  was  said:     "  It  is  ob- 

audit   the   account  and    issue  a  war-  vious  that  the  rule  to  quash  should  be 

rant  accordingly.     Tuolumne  County  rarely  used,  for  nearly  all  permissible 

£'.  Stanislaus  County,  6  Cal.  440.  objections  to  the  enforcement  of  the 

Altering  Sewen.  —  A  writ  of  man-  peremptory  writ  are  more  properly  ex- 
dam  us  commanded  the  defendants  to  aminable  before  this  final  writ  has  been 
make  **  such  alterations  and  amend-  allowed.  They  should  be  anticipated 
fnents  '*  in  certain  sewers  as  were  and  presented,  when  they  may  be 
necessary,  etc.  This  was  held  to  be  in  remedied,  or  the  proceedings  stopped." 
the  proper  form,  and  it  was  neither  4.  Weber  v,  Zimmerman,  23  Md.  45. 
requisite  nor  proper  to  command  spe-  5.  Babseqaont  JMoqnalifloatioa. — 
cific  alterations,  the  defendants  being  Where  a  petitioner  ordered  to  be  re- 
given  discretion  in  the  matter  by  Act  stored  to  his  office  and  functions  of  pas- 
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Where  Motion  to  QuMh  Doei  Hot  Ido.  —  It  has  been  held  that  a  per- 
emptory mandamus  would  not  be  quashed  because  it  could  not 
be  discharged  before  the  time  set  for  the  return,*  or  for  causes 
which  could  have  been  set  up  against  its  issue.' 

Amonding  Peromptory  Writ.  —  After  a  peremptory  writ  has  been 
issued  it  may  W  amended  to  conform  to  the  judgment  on  which 
it  is  based.' 

6.  Effaet  —  Set  A^judioata  —  Oontos  Ho  How  Power.  —  A  peremp- 
tory mandamus,  when  issued,  can  confer  no  new  authority  on  the 
respondents,  and  it  cannot  require  them  to  do  acts  which  are 
illegal  or  beyond  their  powers.* 

tor  under  the  charter  of  a  religious  cor-  in  the  writ  and  the  discrepancies  be- 

poration  is  subsequently   disqualified  tween  it  and  the  judgment  on  which  it 

under  such  charter  from  holding  the  is  founded.    State  v.  County  Judge,  la 

office,  such  disqualification  is  a  good  Iowa  237. 

cause  for  quashing  the  writ.    Weber  Improper  AmmiilTnimt.  —  In  State    v, 

V,  Zimmerman,  23  Md.  45.  Accommodation    Bank,   28    La.   Ann. 

1.  Hopper  V.  Chosen  Freeholders,  52  874,  it  was  held  that  an  order  of  the 

N.  J.  L.  316.     In  this  case  the  time  of  court,  made  £x  parte ^  amending  a  per- 

the  return  was  extended  so  as  to  cover  emptory    mandamus    permitting    the 

the  period  within  which  the  act  com-  relator  to  examine  the  books,  etc.,  of  a 

manded  might  be  done.  bank,    was     improperly     issued,    the 

9.  Court  Deodved  by  Proeooator.  —  In  amended  order  appointing  two  experts 

Reg.  V.  Stamford,  6  Q.  B.  441,  51  E.  C.  to  aid  the  relator  where,  by  the  writ 

L.  441,  an  application  to  quash  a  per-  as  originally  issued,  he  had  no  right  to 

emptory  mandamus,  because  the  prose-  such  aid.     And  see  State  v.  Missouri 

cutor  deceived    the    court    when    the  Pac.  R.  Co.,  114  Mo.  283,  where  it  was 

mandamus  was  obtained  was  refused,  held  that  the  proceeding  in  that  case 

since  the  same  grounds   might  have  was  an  application  for  a  new  writ  rather 

been  shown  against  making  the  rule  than  for  a  modification  of  one  already 

for  a  mandamus  absolute.  issued. 

8.  State  V,  County  Judge,   12  Iowa  Bequisitai  of  Motion  to  Amend.  —  The 

237;    People  V,  Dutchess  County,  135  motion  to  amend  and  enlarge  a  per- 

N.    Y.     522;     Sedberry     v.    Chatham  emptory  writ  of  mandamus  to  confirm 

County,  66  N.  Car.  486;  East  St.  Louis  a  judgment  on  which  it  is  based  should 

V.   Underwood,   105   111.  309;    State  v.  point  out  specifically  the  defects  in  the 

Delafield,    69    Wis.    264;     Poweshiek  writ  and  the  discrepancies  between  it 

County  V.  Durant,  q  Wall.  (U.  S.)  736.  and  such  judgment.     State  v.  County 

.    Amendment  of  Beoord.  —  In  Poweshiek  Judge,  12  Iowa  237. 

County  V,  Durant,  9  Wall.  (U.  S.)  736,  "Under  theAndent  Praetiee  a  peremp. 

an  amendment  making  nunc  pro  tunc  tory  writ  of   mandamus,  defective  by 

an  entry  omitted   at  the   proper  time  commanding    too    much,   or  '  for    not 

by  inadvertence  from  the  journal  rec-  being  sufficiently  precise  and  definite, 

ord  of  the  clerk,  of  the  issue  of  a  per-  was  not  amendable,  and  the  only  rem- 

emptory  writ,  and  an  amendment  by  edy  of  the  relator  in  such  a  case  was 

the  marshal  to  his  return,  so  as  to  show  to  suffer  his  writ  to  be  quashed  and 

that  he  had  exhibited  the  original  writ  then    obtain     another."       People     v. 

to  the  party  served,  were  allowed  as  Dutchess  County,  135  N.  Y.  533. 

matters  of  common  practice.  4.  State  v.  Judge,  15  Ala.  740;  State 

To  Conform  to  Change  in  Law.  —  And  v.  Jacksonville,  22  Fla.  21;    Lowe  v. 

where  the  law  on  which  the  proceeding  Phelps,  14  Bush  (Ky.)  642;    People  v, 

was  founded  has  been  changed  since  Brennan,  39  Barb.  (N.  Y.)  522;    Texas 

the  writ  issued,  it  may  be  amended  so  Mexican  R.  Co.  t/.  Jarvis,  80  Tex.  456; 

as  to  conform  to  the  provisions  of  the  U.  S.  v.  Labette  County,  7  Fed.  Rep. 

new    statute.     Sedberry    z/.    Chatham  318;  Brownsville  v.  Loague,  129  U.  S. 

County.  66  N.  Car.  486.  493;  Ex p,  Rowland,  104  U.  S.  604;  U. 

A  Motion  to  Amend  a  peremptory  writ  S.  v.  Labette  County,  2  McCrary  (U. 

should  point  out  specifically  the  defects  S.)  25. 
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Determining  mtimate  Bight.  —  The  proceeding  under  a  writ  of  man- 
damus does  not  in  all  cases  determine  the  ultimate  right.  It 
may  be  applied  where  it  can  determine  but  one  step  in  the  prog- 
ress of  an  inquiry,  and  when  it  cannot  finally  settle  the  contro- 
versy. ^ 

Peremptory  Kandamni  a  Final  Judgment.  —  A  peremptory  mandamus 
is  a  final  judgment.* 

Bes  A4jndioate.  —  A  peremptory  writ  of  mandamus,  or  rather  the 
judgment  awarding  such  a  writ,  is  conclusive,*  except  on 
appeal.* 

Peremptory  Kandamu  in  tlie  Hatnze  of  an  Ezeention.  —  Where  a  per- 
emptory writ  of  mandamus  is  issued  to  compel  the  payment  of  a 
judgment,  by  commanding  the  levy  of  a  tax  or  in  any  other 
manner,  it  is  in  the  nature  of  an  execution  on  such  judgment.' 

6.  The  Return  —  Betnm  of  Complianee.  —  The  only  proper  return  to 
a  peremptory  writ  is  a  return  of  compliance,  that  is,  that  the 
respondent  has  performed  the  acts  commanded  to  be  done.* 

To  Collect  Tax.  —  In  iSx/.  Rowland,  Iowa,  —  Rice    v.   Walker,    44   Iowa 

104.  U.  S.  604,  it  was  held  that  man-  458;  State  v.  Smith,  9  Iowa  334. 

damus  would  not  lie  against  commis-  Kanstis,  —  State  v.  King,  29  Kan. 607. 

sioners  to  cause  a  tax  to  be  collected  Maryland.  —  Weber  v.  Zimmerman, 

where   they  had  no  power  to  compel  23  Md.  45. 

such  collection.  Nebraska.  —  Boasen  v.  State,  47  Neb. 

1.  State  z/.  County  Judge,  7  Iowa  186.  245. 

0.  State  «/.  Judge,  32  La.  Ann.  207;  New  Jersey.  —  Chosen  Freeholders  9. 

Harwood  v.  Marshall,  9  Md.  83;  Hardy  Pennsylvania  R.  Co.,  41  N.  J.  L.  250. 

V.  Purington,  6  S.  Dak.  382.     But  see  North  Carolina.  —  State  v.  Jones,  I 

People  V.  Steele,  i  Edm.  Sel.  Cas.  (N.  Ired.   L.   (N.   Car.)   129;    Sedberry  v. 

Y.)  564.  Chatham  County,  66  N.  Car.  4S6. 

8.  Santa  Cruz  Gap  Turnpike  Joint  Ohio,  —  State  v.  Crites,  48  Ohio  St 

Stock  Co.  V.  Santa  Clara  C^ounty,  62  460. 

Cal.  40;    Boody  v,  Watson,  64  N.  H.  Pennsylvania.  —  Com.  v.  Taylor,  ji 

162.     But  see  Lay  ton  v.  State.  28  N.  J.  Pa.  St.  263. 

L.  576;  Booth  V.  Strippleman,  61  Tex.  United  States.  —  President  v.  Eliza- 

378.  bcth,  40  Fed.  Rep.  799. 

An  Order  Orermliiiga  Motion  for  a  Per-  England.  —  Reg.  v.  Hudson,  9  Jar. 

emptory  Mandamns  is  not  such  a  judg-  345;    Reg.  v.  Ledgard,  i  Q.  B.  616,41 

ment  as  concludes  further  inquiry  as  E.  C.  L.  697. 

to  the  grounds  on  which  the  writ  is  The  OilLee  of  a  Betnm  to  a  FereBptfliy 
sought.  Its  only  effect  is  to  refuse  the  Writ  of  mandamus  is  to  show  a  corn- 
writ  until  a  trial  upon  the  merits,  pliance  with  the  order  of  the  court 
Booth  V.  Strippleman,  61  Tex.  378.  State  v.  Crites,  48  Ohio  St.  460. 

4.  Santa  Cruz  Gap  Turnpike  Joint  Striotly  Speaking,  There  Is  Ho  Beton 
Stock  Co.  V.  Santa  Clara  bounty,  62  to  a  peremptory  writ  of  mandamus. 
Cal.  40.  A  certificate  of  what  is  done  in  obedi- 

5.  Layton  v.  State,  28  N.  J.  L.  575;  ence    to    the    writ    should    be  made. 
Brown  v.  Rahway,  51  N.  J.  L.   279;  State  7'.  Smith,  9  Iowa  334. 
Harshman  v.  Knox  County,  122  U.  S.  Sappoiition  ol  Srror.  —  Where  the  di- 
306.  rection  contained  in  a  mandate  is  pre- 

6.  Alabama,  —  Johnson  v.  Glascock,  cise  and  unambiguous,  it  is  the  duty  of 
2  Ala.  519.  the  respondent  to  carry  it  into  execu- 

Florida.  —  State  v.   McLin,    16   Fla.  tion,  and  there  is  no  right  to  decline 

17;    State  V.  Board  of  Canvassers,  17  obedience  upon  a  supposition  that  the 

Fla.  9.  court  has  inadvertently  or  otherwise 

Illinois,  —  People  v.  Bamett,  91  111.  committed  an  error.    Johnson  v.  Glse* 

422.  cock,  2  Ala.  5x9. 
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Exciuaf  for  Honoempliaiifie.  —  A  return  to  a  peremptory  writ  which 
attempts  to  set  up  matters  which  would  have  been  available  in 
defense  is  bad.* 

Good  Setvnu.  —  A  return  is  good  if  it  shows  perfect  obedience  * 
at  a  proper  time,*  though  alleged  in  general  terms.*  Statements 
of  attempted  performance,*  or  performance  by  others,  have  been 
held  insufficient. * 

Obedienee  Unlawful  —  Change  in  Law.  —  The  respondent  may  set  up 
as  an  excuse  for  not  obeying  a  peremptory  writ  the  fact  that  a 
statute  has  been  passed  since  the  writ  issued,  making  compliance 
with  it  unlawful."^ 

Sabeeqnent  Faets  ICaUng  Performanoe  Impouible.  —  Facts  which  have 
arisen  since  the  peremptory  writ  was  issued  and  which  make  per- 

The  Omiieion  of  a  Date  to  a  return  to  a  Froteet  Against  Jurisdietion.  —  Where 

peremptory  mandamus  is  immaterial,  the  question  of  the  jurisdiction  of  the 

State  v.  Griscom,  8  N.  J.  L.  136.  court  has  been  heard  and  determined, 

1.  State  V,  McLin,  16  Fla.  17;  People  a     protest     against     the    jurisdiction 

V,  Barnett,  91  111.  422;  State  v.  Smith,  should  not  be  interpolated  in  a  return 

Q   Iowa  334;    State  v.  King,  29   Kan.  of  performance,  made  to  the  peremp- 

607;  Weber  V.  Zimmerman,  23  Md,  45;  tory  writ.     State  v.  McLin,  16  Fla.  17. 

Boasen  v.  State,  47  Neb.  245.  2.  Chosen   Freeholders   v,    Pennsyl- 

Corporate  Miinnaiiagement.  —  After  the  vania  R.  Co.,  41  N.  J.  L.  252. 
final  determination  of  a  mandamus  8.  Time  of  Performanoe.  —  In  State  v, 
suit  to  compel  a  town  to  issue  its  cor-  Pierce  County,  71  Wis.  321,  a  peremp- 
porate  bonds  to  a  railroad  company,  tory  mandamus  commanded  a  county 
the  fraudulent  and  disastrous  manage-  board  to  meet  and  levy  a  tax  upon  the 
ment  of  the  afifairs  of  the  company,  to  taxable  property  of  the  county,  without 
the  prejudice  of  the  stockholders,  can-  appointing  any  time  for  such  meeting, 
not  be  set  up  as  a  reason  for  not  obey-  It  was  held  that  the  mandate  would  be 
ing  the  mandate  of  the  writ.  People  satisfied  if  the  board  should  perform 
V.  Bamett,  91  III.  422.  the  duty  required  of  it  at  its  first  meet- 
Judgment  Void.  —  A  writ  of  man-  ing  after  service  of  the  writ, 
dam  us  to  compel  county  officers  to  pay  4.  State  v.  Board  of  Canvassers,  17 
judgments  against  the  county  is  not  Fla.  9. 

void  because  the  judgments  were  void.  5.  Reg.  v.  Ledgard,  i  Q.  B.  616,  41 

In  such  case  the  validity  of  the  judg-  £.  C.  L.  697,  in  which  case  the  court 

ments  might  have  been  set  up  as  a  refused  to  hear  a  return  to  a  peremp- 

defense  to  the  application  for  a  man-  tory   writ   of    mandamus    stating    an 

damus.     Boasen    v.    State,    47    Neb.  attempt  made  to  comply  with  the  writ 

245.  and  causes  by  which  compliance  had 

Improper  Bate  of  Interest. —  Where  a  been  prevented, 
peremptory  writ  of  mandamus  has  6.  Performanoe  by  Othen.  —  A  certifi- 
been  granted  and  issued  for  the  execu-  cate  by  the  county  clerk,  showing  a 
tion  and  delivery  of  corporate  bonds,  it  canvass  by  the  county  judge  and  two 
is  too  late  to  object  to  the  rate  of  inter-  justices  subsequent  to  the  issuing  of  a 
est  required  and  the  time  the  bonds  are  peremptory  writ  commanding  a  board 
to  run.  Those  questions  should  have  of  canvassers  to  canvass  election  re- 
been  presented  and  determined  before  turns,  will  not  be  regarded.  •  The  can- 
the  issuing  of  the  writ.  People  v.  Bar-  vass  in  obedience  to  the  writ  must  be 
nett,  91  111.  422.  made  by  the  original  board.     State  v, 

Aitft^har  Bemedy.  —  In   a   mandamus  Smith,  9  Iowa  334. 

proceeding  to  compel  an  assessment  of  7.  Sed berry  v,  Chatham  County,  66 

taxes  to  pay  a  judgment,  a  return  to  a  N.  Car.  486;   State  v,  Joiies,  i  Ired.  L. 

peremptory  writ    cannot  set  up  that  (N.  Car.)  414. 

there  was  another  course  open  to  the  A  StatntiB  which  will  excuse  compll- 

relator  for  the  collection  of  his  judg-  ance  with  a  peremptory  writ  must,  of 

ment.     President  v,  Elizabeth,  40  Fed.  course,  be  constitutional.     Sedberry  v. 

Rep.  799.  Chatham  County,  66  N.  Car.  486. 
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formance  impossible  may  be  shown  in  the  return.* 

Setoni  Hot  ConolniiTo.  —  The  return,  however,  is  not  conclusive, 
and  the  relator  may  controvert  its  correctness  by  motion  to  re- 
quire the  respondent  to  show  cause  why  he  should  not  be 
attached  for  contempt  for  disobeying  the  order  of  the  court  in 
the  particulars  as  set  out  in  the  motion.* 

ZX.  DI8KI88AL  —  Befen  Peremptory  Writ  Imee.  —  The  court  may 
dismiss  the  proceedings  before  issuing  the  peremptory  writ  when 
it  becomes  apparent  that  compliance  with  the  mandate  would  be 
impossible,  as  where  the  act  on  which  the  proceedings  are  founded 
has  been  repealed,*  or  where  the  term  of  ofKce  into  which  the 
plaintiif  demands  to  be  inducted  expires  before  final  judgment.^ 

1.  Highway  Com'rs  v.  People,  31  III.  in  justification  of  such  trespass.     High- 

97;    State  V,  Smith,  9  Iowa  334:  Bed-  way  Com'rs  v.  People,  31  IH.  97. 

berry  v.  Chatham  County,  66  N.  Car.  AdTene  Pablie  Bewttinent  Ho  Anew. 

486;  State  V,  Jones,  i  Ired.  L.  (N.  Car.)  — It  is  no  excuse  for  a  respondent's 

414;  Currie  v,  U.  S.,  139  U.  S.  44.     But  failure  to  execute  a  law,  and  his  coa- 

compare    People    v,    Salomon,   54   111.  sequent  inability  to  obey  a  writ  of 

39.  mandamus,  that  by  the  action  of  other 

Judgment  BoTened.  —  Where  a  per-  officials  a  public  sentiment  of  feeling 

emptory  writ  was  awarded  command-  was  created  against  the  execution  of 

ing  the  levy  of  a  tax  to  pay  a  certain  the  law.      It    was    the    duty    of   the 

judgment,  and  the  judgment  was  sub-  respondent  to  obey  the  law,  regardless 

sequently  reversed,  it  was  held   that  of  such  considerations.     People  7.  Salo- 

this  could  be  shown  as  an  excuse  for  mon,  54  111.  39. 

nonperformance.     Currie  v.  U.  S.,  139  8.  Beaeon  of  Sole.  — "  It  is  obvious 

U.  S.  44.  that  neither  the  court  issuing  the  writ 

Performanoe  Made  Illegal  by  Statute.  —  nor  the  party  for  whose  benefit  it  has 
Though  a  peremptory  mandamus  im-  been  issued  should  be  bound  by  the 
plies  that  the  party  has  been  fully  return,  it  being  but  a  statement,  not 
heard,  and,  therefore,  that  he  can  under  oath,  by  the  respondent  that  he 
allege  no  reason  for  not  obeying  it,  yet  has  done  that  which  he  was  com* 
an  exception  is  of  necessity  implied  manded  to  do.  If,  by  a  false  state- 
that  such  obedience  has  not  been  for-  ment  in  his  return,  the  respondent 
bidden  by  a  new  law  passed  after  the  could  conclude  the  opposite  party,  the 
writ  was  awarded.  State  v,  Jones,  i  remedy  afforded  by  proceedings  in 
Ired.  L.  (N.  Car.)  414;  Sedberry  v,  mandamus  would  be  of  little  or  no 
Chatham  County,  66  N.  Car.  486.  value."  State  v.  C rites,  48  Ohio  St.  460. 
Provided,  of  course,  the  statute  is  con-  Pretended  Obedienoe.  —  A  court  may 
stitutional.  Sedberry  v,  Chatham  properly  exercise  its  discretion  when 
County,  66  N.  Car.  486.  the  pretended  compliance  with  the  writ 

Scad  Vacated  After  Order  to  Open.  —  is  in  fact  a  disobedience  of  it.    State 

Where    a    peremptory    writ   of    man-  v.  Board  of  Education,  4  Ohio  Cir.  Ct. 

damns  was  awarded  against  commis-  Rep.  93. 

sioners  of  highways,  requiring  them  to  8.  People  v.  Central  Pac.  R.  Co.,  62 

open  a  certain  road,  it  is  a  sufficient  Cal.  506. 

excuse  for  not  obeying  the  writ  that  Honsuit.  —  Judgment  as  in  case  of 
after  it  was  awarded,  and  before  it  was  nonsuit  may  be  given  on  a  traverse 
issued  and  served,  the  road  was  va-  of  a  return  to  a  mandamus.  Rex  r. 
cated  by  an  order  of  the  same  commis-  Stra£ford,  4  T.  R.  689. 
sioners,  made  in  pursuance' of  author-  After  Peremptory  Mandamus,  —  It  has 
ity  to  do  so  conferred  upon  them  by  been  held  in  State  v.  Conway.  24  La. 
statute.  Should  the  commissioners  Ann.  133,  that  if  a  peremptory  man- 
proceed  in  obedience  to  the  mandate  to  damns  issues  the  court  has  no  author- 
open  the  road  after  it  had  been  discon-  ity  to  dismiss  the  proceeding,  and  that 
tinned,  they  would  be  trespassers.  A  it  can  be  annulled  only  b^  an  appeal, 
peremptory  writ  of  mandamus  requir-  4.  Colvard  v.  Graham  County,  95  N. 
ing  them  to  do  so  could  not  be  pleaded  Car.  515. 
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Want  of  Anthority  in  Belator.  —  So  the  court  may  dismiss  the  pro- 
ceeding when  it  is  shown  that  the  relator  had  no  authority  to 
institute  the  proceeding.* 

Vailnre  of  Selator  to  Boply.  —  Or  the  proceeding  may  be  dismissed 
where  the  relator  fails  to  reply  to  the  answer  or  file  any  further 
pleading.* 

DiBmiMAl  by  BeUtor.  —  The  relator  has  been  held  to  have  a  right 
to  dismiss  mandamus  proceedings  at  any  time  before  judgment 
thereon.*  It  has  been  held,  however,  in  a  suit  affecting  the 
public,  that  the  prosecuting  witness  has  no  authority  to  dismiss.^ 

TlM  Saipondent  Hu  a  Bight  to  have  the  proceedings  finally  deter- 
mined.* 

Hnne  pro  Tnno  Entry.  —  Where  the  statute  on  which  the  relief 
claimed  in  a  mandamus  proceeding  is  founded  is  repealed  while 
the  action  is  pending,  a  judgment  for  a  peremptory  mandamus 
cannot  be  entered  up  as  of  a  term  preceding  the  passage  of  the 
repealing  act.* 

XXL  Tbial —  1.  In  Oeneral  —  The  Objeota  of  the  Knloi  of  Praetieo  in 
mandamus  cases  are  to  do  complete  and  final  justice  between  the 
parties  ^  and  to  make  the  remedy  expeditious.® 

The  Trial  If  Condnoted  in  many  jurisdictions  in  the  same  manner  as 

1.  On  WhoM  Motion.  — When  the  R.  Co.,  30  Hun  (N.  Y.)  78,  that  the 
court  dismisses  an  application  for  a  denial  of  a  motion  to  set  the  caase 
mandamus  for  the  relator's  Jack  of  au-  down  for  trial  was  the  proper  method 
thority,  it  is  not  material  who  brings  of  disposing  of  an  application  to  relieve 
this  fact  to  the  notice  of  the  court,  the  respondents  from  any  further  lia- 
People  V,  Blackhurst,  60  Hun  (N.Y.)  63.  bility. 

2.  People  V,  Danville,  147  111.  127.  6.  Com.  v.  Highway  Com'r8,6  Pick. 
8.  State  V,  New  Orleans,  44  La.  Ann.    (Mass.)  501. 

354.  7.  Palmer    v,  Jones,  49    Iowa  405; 

Dismlflial  Without  Fr^ndioe  Hot  a  Hat-  People  v,  Batchellor,  53  N.  Y.  137. 

tor  of  Bight.  —  While  the  relator  can-  Supplemental  Order  Held  Improper.  — 

not,  as  a  strict  matter  of  right,  dismiss  In  State  v.  Accommodation  Bank,  28 

the  action  without  prejudice  after  final  La.   Ann.  874,  a  peremptory  manda- 

submission,  still  the  court  will  permit  mus  was  issued  permitting  the  rela- 

him  to  do  so  when  public  interests  and  tor  to  examine  the  books,  papers,  and 

a  large  sum   of  |money  are  involved,  afifairs  of  the  defendant  bank,  but  g^v- 

and  it  is  desirable  that  the  plaintiff's  ing  no  permission  for  the  appointment 

case  be  more  fully   presented.    State  of  experts  to  aid  him.    Subsequently 

V.  Rail.  51  Kan.  599.  the  court  made  an  ex  parte  order  ap- 

After  Bringing  In  New  Partiei.  —  In  pointing  two  experts  to  aid  the  relator. 

Palmer  v.  Jones,  49  Iowa  405,  it  was  and  this  was  held  to  have  been  done 

held  that  failure  to  file  a  new  petition  without  power. 

where    new    parties    respondent    had  8.  Townsend    v.    Fulton    Irrigating 

been  added,  they  being  the  successors  Ditch  Co.,  17  Colo.  142;  Borgstede  v, 

in  office  of  the  original  respondents,  Clarke,   5    La.    Ann.   291;    People    v, 

did  not  effect  a  dismissal  of  the  case,  Steele,   2   Barb.   (N.   Y.)  554;    People 

the  defendants  having  appeared.  v,  Batchellor,  53  N.  Y.  128;    Bradley 

4.  Board  of  Health  v.  Nunez,  45  La.  v.  McCrabb,  Dall.  (Tex.)  504. 

Ann.  205.  Betumable  at  Same  Term.  —  The  writ 

6.  People  V.  New  York  Cent.,  etc.,  can  be  made  returnable  at  the  term  at 

R.  Co.,  30  Hun  (N.  Y.)  78;  Ex p.  Brad-  which  it  was  issued,  in  order  to  make 

street,  4  Pet.  (U.  S.)  102.  the  remedy  by  mandamus  an  expcdi- 

Befoial  to  Set  Canee  for  Trial.  —  It  was  tious  one.    Bradley  v.  McCrabb,  Dall. 

held  in  People  «/.  New  York  Cent.,  etc.,  (Tex.)  509. 
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in  an  ordinary  civil  action.^ 

Same  as  AoUon  for  IUm  Batnnu  —  The   trial   of   SUCh   cases,    it   has 

been  said,  must  be  conducted  in  the  same  way  as  the  trial  of  an 
action  for  a  false  return.* 

Calendar  Caaet.  —  It  has  been  held  that  mandamus  cases  are  cal- 
endar cases  to  which  rules  requiring  notice  of  argument  and 
printing  of  briefs  apply.* 

Not  by  Judge  at  Chamben.  —  It  has  been  held  that  the  hearing 
must  be  by  the  court,  and  not  by  the  judge  at  chambers,*  at 
least  when  there  is  an  issue  of  fact.* 

Bight  to  Be  Heard.  —  A  respondent  has  a  right  to  be  heard  in 
support  of  his  return  or  answer,  on  the  defenses  which  he  urges,* 

1.  Indiana.  —  Pfister  v.  State,  82  Ind.  ner  as  in   a  civil   action.     The    facts 

382;  State  V,  Burnsville  Turnpike  Co.,  cannot  be  determined  on  exparU  affi- 

97  Ind.  416.  davits    against    the    objection     of    a 

Iowa,  —  Dove  v.  Independent  School  party.'*     American  Water- works   Co. 

Dist.,  41  Iowa  689.  fr.  State,  31  Neb.  445. 

Mississippi,  —  Warren      County     v.  2.  People  v.  Finger,  24  Barb.  (N.  Y.) 

Klein,  51  Miss.  807.  341;    Com.   v,   Westfield,    i   Pa.   Dist. 

Nebraska. — American   Water- works  Rep.  495:   Com.  v,  Allegheny  County, 

Co.  V,  State,  31  Neb.  445.  32  Pa.  St.  218. 

New  K^ry^. ~ People  v.  Police  "The  Statute  Ftovidos  that  the  like 
Board,  46  Hun  (N.  Y.)  296;  People  v,  proceedings  shall  be  had  as  might  have 
St.  Louis,  etc.,  R.  Co.,  47  Hun  (N.  Y.)  been  had  if  the  relators  had  brought 
543 ;  People  v.  Order  of  American  an  action  on  the  case  against  the  de- 
Star,  53  N.  Y.  Super.  Ct.  66.  fendants  for  a  false  return,  and  that 

Ohio,  —  Chinn  v.  Trustees,  32  Ohio  in  case  a  verdict  be  found  in  favor  of 

St.  236;  State  V,  Crites,  48  Ohio  St.  142.  the  relators,  they  should  recover  dam- 

Wisconsin,  —  State  v,  Saxton,  14  Wis.  ages  and  costs  in  like  manner  as  if  it 

123.  had  been  an  action  on  the  case.     The 

A  Prooeedlng  by  Kandamns  Is  an  Ao-  trial  of  the  issue  between  the  parties, 

tion  at  Law  within  the  meaning  of  a  therefore,  is  to  be  regarded  as  the  trial 

statute  which  provides  that  whenever  of  an  action  against  the  defendants  for 

any  action  at  law  shall  be  tried  by  the  a  false  return."     People  v.  Finger,  24 

Superior  Court   without  a   jury,    the  Barb.  (N.  Y.)  348. 

court  shall,  upon  the  motion  of  either  8.  People  r.  Fillmore,  11  Mich.  197; 

party,  find  the  facts  upon   which   the  People  v.  Salem  Tp.,  19  Mich.  11. 

judgment  is  rendered  and  make   the  4.  Palmer  v.  McChesney,  26  Ark.  452. 

finding  a  part  of  the  record.     State  v.  See  also  article  Chambers  and  Vaca- 

New  Haven,  etc.,  Co.,  41  Conn.  134.  tion,  vol.  4,  p.  336. 

Like    Ordiiuury    Jury    Case.  —  "  The  But  in  Bean  v.  People,  6  Colo.  98,  it 

issues  of  fact  arising  upon  the  return  was  said:  '*  The  code  remedy  author- 

of  a  writ  of  alternative  mandamus  may  izes  the  issue  of  the  alternative  writ, 

be  brought  on   for  trial  in  the  same  the  hearing  of  the  cause  by  a  judge  at 

manner  in  which  the  issues  of  fact  chambers,  and  inferentially  authorizes 

joined  in  any  ordinary  jury  case  are  the  judge,  on  the  hearing,  to  enter  up 

usually  brought  on.'*     People  z^.  Order  final  judgment  and  award  a  peremp- 

of    American  Star,   53   N.   Y.   Super,  tory  writ." 

Ct.  72.  5.  Shearouse  v.  Smith,  83  Ga.  520. 

Uko   AotioA   fxft  Daamgee.  —  A    pro-  6.  Union  Oil    Co.  v,  Campbell,  48 

ceeding  by  mandamus  is  a  law  action.  La.  Ann.  1350;  Wright  v,  Johnson,  5 

triable    as    nearly    as    may    be    like  Ark.    687;    State    v.    Board    of   Can* 

an   ordinary  action   for  the   recovery  vassers,  17  Fla.  9.     But  see  U.  S.  v, 

of   damages.      Dove    v.    Independent  Kendall,  5  Cranch  (C.  C.)  163. 

School  Dist.,  41  Iowa  689.  **Thc  Graatiiig  of  a  Fwam^ny  Has* 

Hot  on  Ez  Parte  Affidavits.  —  "  The  damui  ImpUat  that  the  party  has  beea 

issues  joined  in  proceedings  for  man-  fully  heard,  or  has  had  the  opportunity 

damns  must  be  tried  in  the  same  man-  for  such  hearing.    Therefore  it  is  that 
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provided  the  answer  is  proper  in  form  and  substance.  * 

Oontinoaiioe.  —  A  motion  for  a  continuance  in  mandamus  pro- 
-ceedings  is  governed  by  the  same  principles  as  in  other  cases.* 
When  there  is  no  sufficient  service  on  the  respondents  a  motion 
for  a  continuance  is  the  proper  practice.* 

Motion  fbr  Haw  Trial.  —  When  mandamus  proceedings  are 
originally  begun  in  the  Supreme  Court,  a  motion  for  a  new  trial 
should  be  made  there,*  even  though  questions  of  fact  are  referred 
to  a  District  Court.* 

Praetioe  in  Snpremo  Court  on  Orig:inal  Applioation.  —  When  mandamus 
proceedings  are  brought  in  the  Supreme  Court,  as  a  court  of 
original  jurisdiction,  in  states  where  no  special  provisions  exist 
regulating  the  practice  in  such  cases,  the  Supreme  Court  will  con- 
form as  closely  as  possible  to  the  proceedings  in  mandamus  cases 
in  the  lower  courts.® 

2.  The  Issues — a.  Methods  of  Joining  and  Kinds  —  Law  and 
Iket.  —  In  mandamus  proceedings,  issues  of  both  law  and  fact 
may  arise. '^ 

Istnes  of  Law.  —  Issues  of  law  are  raised  by  a  demurrer  or  motion 

he  can  allege  no  reason  why  he  has  not  heard,  the  case  would  have  been  con- 
obeyed  it."  State  V.  Board  of  Can-  tinued  for  notice.  But  as  they  have 
vassers,  17  Fla.  22.  been  fully  heard,  a    continuance   for 

1.  Wright  V,    Johnson,   5  Ark.  687;  formal  notice  is  unnecessary."      Dorr 
Union   Oil    Co.   v.   Campbell,   48   La.  v.  Hill,  62  N.  H.  508. 

Ann.  1350.  4.  People  v.  Coon,  25  Cal.  635. 

Ftoper  Defenio  Set  Up.  —  The  respond-  6.  People  v.  Hollo  way,  41  Cal.  409. 

ent's  right  to  be  heard  in  support  of  6.  People     v.     Coon,    25    Cal.    635; 

his  answer  is  subject  to   the   require-  People  v,  Thistlewood,  103  111.  139. 

ment  that  the  answer  sets  up  defenses  In    lUinoU     Appellate     Court.  —  The 

which  are  proper.      Union  Oil  Co.  v,  practice  in  the  Appellate  CourL  is  the 

Campbell,  48  La.  Ann.  1350.  same  as  in  the  Sapreme  Court,  rather 

ArgTuaent  in  Betnm.  —  In  Wright  v,  than  like  that  in  the  Circuit  Courts. 
Johnson,  5  Ark.  687,  it  was  said :  '*  The  Hawkins  v.  Harding,  35  111.  App.  25. 
judge  [respondent]  unquestionably  Leave  to  FUe  an  Application  Necessary, 
possesses  the  right  of  making  an  argu-  —  In  Illinois  it  has  been  held  that  leave 
ment  in  favor  of  his  own  opinion,  and  to  file  an  application  for  a  writ  of  man- 
ia many  cases  it  may  be  necessary  to  damns  is  necessary  when  the  proceed- 
do  so;  but  then  it  would  be  more  reg-  ing  is  begun  in  the  Supreme  Court, 
ular  and  appropriate  to  present  his  People  v,  Thistlewood,  103  111.  139;  or 
remarks  detached  from  the  return,  and  in  the  Appellate  Court,  Hawkins  v, 
not  make  them  constitute  a  part  of  it."  Harding,    35  111.   App.  25;    People  v, 

2.  See  article  Continuances,  vol.  4,  Knodell,  40  111.  App.  loi. 

p.  822.  7.  State  r.  Burnsviile  Turnpike  Co., 

8.  Uhler  v,    Boyd,   41  Cal.  60;    Mc-  97  Ind.  420;  Smith  v.  Johnson,  69  Ind. 

Bane  v.  People,  50  111.  503;  People  v,  55;  Layton  v.  State,  28  N.  J.  L.  575; 

Thistlewood,  103  111.  139;  Dorr  v.  Hill,  Jefferson  County  v.  Shannon,   51   Pa. 

62  N.  H.  508.  St.   221.     And   see  cases  cited  in  the 

All    Not    Served.  —  It     is    sufficient  following  notes, 

ground  for  a  continuance  in  a   man-  Formal  laane   Waived.  —  By  submit- 

damus  proceeding  where  the  action  or  ting  a  case  on  printed  briefs  without 

conduct  of  several  persons  is  sought  to  formal  issues  of  law  or  fact,  or  taking 

be  controlled,  that  some  of  the  persons  steps  for  a  rule  on  the  relator  to  reply 

have  not  been  served  with  a  summons,  to  the  answer,  or  to  insist  on  a  default. 

People  V,  Thistlewood,  103  111.  139.  a  respondent  will  waive  a  formal  issue, 

ChmtihLuanoe  Unneoeisary.  — "  If   they  and  he  will  not  be  any  more  entitled 

bad  not    had  an    opportunity    to    be  to  the  benefit  of  the  affirmative  facts 
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to  quash ;  *  and  it  seems  that  where  the  return  does  not  deny  the 
statements  of  the  relator's  pleading,  and  thus  put  them  in  issue, 
the  proceeding  is  to  be  tried  as  upon  an  issue  of  law.* 

InvM  of  Fturt.  —  An  issue  of  fact  may  arise  upon  the  return  or 
answer,'  as  where  the  return  traverses  material  allegations  of  the 
relator's  pleading.* 

The  IiBiiM  Kut  Be  Joined  on  the  Betnm  in  states  where  the  only 
pleadings  allowed  are  the  writ  and  the  return,*  and  where  it  is 
not  permissible  to  traverse  a  return.* 

Jdnder  Later  than  Betnnu  —  In  other  states,  however,  issue  may 
not  be  joined  on  the  return.  The  joinder  may  be  postponed 
until  the  reply  or  the  defendant's  answer  thereto,  as  the  case  may 
be,  the  same  as  in  pleadings  in  civil  actions.^ 

alleged  by  him  than  if  they  had  been  People  v.  Order  of  American  Star,  53 

formally  traversed.      People  9.  Dan-  N.  Y.  Super.  Ct.  66. 

ville,  147  111.  127.  4.  Just  V.  Wise  Tp.,  47  Mich.  511; 

1.  People  V,  Highway  Com'rs,  7  People  v.  Dutchess  County,  3  How.  Pr. 
Wend.  (N.  Y.)  474;  Howard  v,  Huron,  (N.  V.  Supreme  Ct.)  379;  Buffalo,  etc, 
5  S.  Dak.  539.  R.  Co.  v.  Com.,  lao  Pa.  St.  537. 

SfEMst  of  Domnrrer.  —  "  If  the  party  Iifae  to  a  ttngle  Point.  —  In  People  v. 

demurs  to  the  return  he  thereby  admits  Dutchess  County,  3  How.  Pr.  (N.  Y. 

the  truth  of  the  material  facts  alleged  Supreme  Ct.)379,  the  court  said:  **  The 

in  it,  and  the  question  is  one  of  law,  science  of  pleading,  which  requires  an 

and  should  be  put  upon  the  calendar  issue  to  be  tendered  to  a  single  point,  is 

for  argument    at    term."     People    v.  inconsistent  with  the  idea  that  a  plea 

Highway  Com'rs,  7  Wend.  (N.  Y.)  475.  must  answer  the  whole  return.     It  may 

2.  Hayward  v,  Pimental,  107  Cal.  require  a  number  of  pleas  to  answer  a 
386;  State  V.  Kenney,  9  Mont.  223;  return;  and  as  each  one  must  be  tested 
Howard  z/.  Huron,  5  S.  Dak.  539.  separately  by  the  question  whether  it 

Woarlng  on   tho   Ploadings.  —  Where  tenders  an  issue  upon  a  material  fact, 

the  answer  to  an  application  for  a  writ  each    one    of   several  may  be    good, 

of  mandate  presents  no  issue  of  fact,  although  all  of  them  together  do  not 

and  raises  only  issues  of  law,  the  court  answer  the  whole  return, 

may  hear  and  determine  the  matter  on  To  Fay  Highway  Ordflan.  —  On  a  peti- 

the  pleadings.     Hayward  v.  Pimental.  tion  for  a  mandamus  to  compel  the  pay- 

107  Cal.  386.  ment  of  highway  orders,   the  parties 

8.  Florida.  —  State  v.  Cooper,  20  Fla.  should  frame  their  issues  on  the  answer 

547.  if  it  denies  the  validity  of  the  orders; 

Michigan,  — Just  v.  Wise,  47  Mich,  it  is  immaterial  to  reply  that  in  a  cer- 

5x1.  tain  suit  the  judge  had  made  a  finding 

Missouri,  —  State  v.  County  Ct.,  41  sustaining  the    orders,  and  to  rejoin 

Mo.  545.  that  a  full  finding  was  not  requisite. 

New    York,  —  People    v.    Order   of  and  to  make  surrejoinder  that  it  was 

American  Star,  53  N.  Y.  Super.  Ct.  66;  etsimiUUr,    Just  v,  Wise^Tp.,  47  Mich. 

People  V,  Dutchess  County,  3   How.  511. 

Pr.  (N.  Y.  Supreme  Ct.)  379;  Matter  of  5.  Sec  sup^a,  XVI.  7.  a.  Propriety  of 

McDonald,   16  Misc.  Rep.  (N.  Y.  Su-  Reply, 

preme  Ct.)  304.  6.  Orr  v,  Wayne  Circuit  Judge,  83 

Pennsylvania.  —  Com.  v,  Dickinson,  Mich.  536. 

83  Pa.  St.  458;  Buffalo,  etc.,  R.  Co.  v,  7.  Illinois,  -^  Highway    Com'rs   v. 

Com.,  120  Pa.  St.  537.  People,   19  111.  App.   253;    People  v. 

United  StaUsx  —  U.  S.  v,  Schurz.  I02  Waynesville,  88  III.  469;  People  r.  Dan- 

U.  S.  378.  ville,  147  111.  127. 

"  Unless  a  Domnmr  Is  Tskon  to  the  New  Jersey.  —  Fairbank  v.  Sheridan, 

Botom,  for  insufficiency  in  law  upon  the  43  N.  jT  L.  82. 

face  thereof,     ♦     ♦     ♦     an  issue  of  New    York.  —  People  v,   Sl   Louis, 

fact  is  created  by  the  return  itself."  etc.,    R.    Co.,  47  Hun  (N.    Y.)  543t 
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A  Retarn  Which  Ii  InsnfELoient  does  not  raise  an  issue  of  fact,^  as 
where  the  return  merely  denies  a  conclusion  of  law,*  or  where 
the  denial  is  on  information  and  belief.' 

Iiioe  Baisad  by  Eeply.  —  A  reply  which  denies  the  allegations  of 
the  return  raises  an  issue  of  fact.* 

b.  Sending  Issues  to  Another  Court.  —  in  80010  jnriadiotioiis, 

where  an  action  is  brought  in  the  highest  court,  the  practice  of 
sending  down  issues  of  fact  to  be  tried  in  the  Circuit  or  District 
Court  is  sometimes  resorted  to.* 

People  V.  Highway  Com'rs,  7  Wend.  4.  State  v.  Lockett,  54  Mo.  App.  202; 

(N.  Y.)  474.  People  v.  Highway  Com*rs»  7  Wend. 

Pennsylvania.  —  Kell  v,  Rudy,  i  Pa.  (N.  Y.)474;  Collins  v.  Christian,  92  Va. 

Super.  Ct.  Rep.  507.  731. 

West  Virginia.  —  Fisher  v.  Charles-  Reply  the  Last  Pleading.  —  When,  in 

ton,  17  W.  Va.  595.  proceedings  by  mandamus,  the  reply 

No  Imie  Bailed  by  Betum.  —  When  by  the  lelator  to  the  return  of  the  de- 

the  answer  to  a  petition  for  a  writ  of  fendant  merely  denies  the  allegations 

mandamus  is  sufficient  in  law,  issues  of  the  return  and  tenders  no  new  issue, 

of  fact  should  be  formed  upon  it  by  no  further  pleading  on  the  part  of  the 

further  pleading,  even  though  it  trav-  defendant  is  required.   State  z^.  Lockett, 

erses   the  allegations  of  the  petition,  54  Mo.  App.  202. 

and    much  more  when   it  introduces  To  Sign  BiUofExoeptions.  —  Onanap- 

new    matter.       Highway     Com'rs    v.  plication  for  a  mandamus  to  compel  a 

People,  19  111.  App.  253.  judge  to  sign  a  bill  of  exceptions,  if  he 

The  Betnm  May  Be  Beplied  To  and  answers  that  he  refused  to  sign  be- 

the  pleading   proceed   as  in  ordinary  cause  the  bill  did  not  state  the  truth  of 

common-law  suits,   until  an  issue  of  the  case,  and  the  relator  traverses  this 

law   or  fact    is    reached.      Fisher   v.  answer,  an  issue  of  fact  is  presented. 

Charleston,  17  W.  Va.  595;    Fairbank  Collins  v.  Christian,  92  Va.  731. 

V.  Sheridan,  43  N.  J.  L.  84;    Kell  v.  5.  California.  —  Calaveras  County  r. 

Rudy,  I  Pa.  Super.  Ct.  Rep.  507.  Brockway,  30  Cal.  327;  People  v.  Ala- 

Too  ICany  laaoei.  —  The  submission  meda  County,  45  Cal.  395;  People  z/. 

to  a  jury  of  the  issues  of  fact  upon  a  Holloway,  41  Cal.  409. 

petition  for  a  mandamus,  and  the  re-  Dakota.  —  Territory    v.    Shearer,    2 

turn  thereto  alone  without  any  pleas,  Dakota  332. 

are  contrary  to  well-established  practice  Illinois.  —  People  v.  Ix>gan  County, 

as  tending  to  confuse  the  jury  by  too  40  III.  87;  People  v.  Hyde  Park,  117 

large    a    number   of    issues.      Issues  111.  462. 

should  be  formed  only  upon  the  mate-  Indiana.  —  State  v.  Burnsville  Turn- 
rial     facts    in    dispute.       People    v.  pike  Co.,  97  Ind.  416. 
Waynesville,  88  III.  469.  Michigan,  —  Miner     v.    Vedder,    66 

1.  People  V.  San  Francisco,  27  Cal.  Mich.  loi ;  Haines  v.  Saginaw  County, 
655;  Wheeler  v.  State,  32  Neb.  472;  87  Mich.  237;  Roscommon  Tp.  v.  Mid- 
People  «r.  McGuire,  (Brooklyn  City  Ct.)  land  County,  49  Mich.  459. 

8  N.   Y.   Supp.   852;    State  v.   School  Minnesota.  —  State  v.  Burr,  28  Minn. 

Land  Com'rs.  9  Wis.  200.  40;   State  v.  Chicago,  etc..  R.  Co.,  38 

Where  an  Immaterial  Igsne  Has  Been  Minn.  281;  State  v.  Lake,  28  Minn.  362. 

Joined  in  an  action  of  mandamus,  and  New  York.  —  People  v.  Order  of 
the  same  has  been  sent  to  and  tried  at  '  American  Star,  53  N.  Y.  Super.  Ct.  66; 

the  Circuit,  the  Supreme  Court  will  not  People  v.  Highway  Com'rs,  7  Wend, 

enter  judgment  on  the  verdict,  but  will  (N.  Y.)  474;  People  v.  Police  Board,  35 

allow  a  new  answer  to  be  put  in  so  as  Barb.  (N.  Y.)  550. 

to  make  the  issue  materiar  and  grant  Wisconsin.  —  State    v.  School  Land 

a  new  trial.      State  v.   School    Land  Com'rs,    9    Wis.   200;    Schend   v.   St. 

Com'rs,  9  Wis.  200.  George'sGerman  AidSoc.,49  Wis.  237; 

2.  People  V.  San  Francisco,  27  Cal.  State  v.  Gratiot,  17  Wis.  245;  State  v. 
655.  Saxton,  14  Wis.  123. 

8.  People  V.  McGuire.  (Brooklyn  Complex  Aooonnts.  —  In  Haines  v. 
City  Ct.)  8  N.  Y.  Supp.  852.  Saginaw  County,  87  Mich.  237,  issues 
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To  What  Oireait  or  Siitrlot  —  The  issues  must,  it  seems,  be  sent 

down  to  the  district  or  circuit  in  which  the  facts  in  issue  arose.* 

3.  What  Questions  Considered  —  Whole  Booord  EnMnimwl .  —  In  de- 
termining whether  a  peremptory  writ  of  mandamus  shall  issue, 
the  court  looks  into  the  whole  record  to  determine  the  appropri- 
ateness of  the  remedy.*  The  pleadings  in  the  case  should  be 
before  the  court.* 

of  fact  were  sent  down  to  be  settled  which  is  the  respondent  is  to  be  taken 

where  they  involved  the  investigation  as  residing  in  the  county  of  which  it  is 

of  complex  accounts.  a  part. 

To  GaU  County-seat  Election.  —  On  ap-  2.  La  Grange  County  v.  Cutler,    7 

plication  to  the  Supreme  Court  for  a  Ind.  6. 

mandamus  to  the  board  of  supervisors  8.  Jones  v.  Kent  Circuit  Judge,  34 

to  compel  them  to  call  an  election  to  Mich.   373;  People  ex  reL    Borden    v. 

determine  the  location  of  the  county-  Delaware  C.  PI.,  2  Wend.  (N.   Y.)  255; 

seat,  if  an  issue  of  fact  as  to  the  num-  People  ex  reL  Phelps  v.  Delaware  C. 

ber  of  voters  who  signed  the  petition  PI.,   2  Wend.  (N.  Y.)  256;    People  v, 

for  the  election  is  referred  to  a  District  Vail,  i  Cow.  (N.  Y.)  589;  Commercial 

Court  for  trial,  such  court  will  be  di-  Bank   v.  Canal  Com'rs,  10  Wend.  (N. 

rected  to  cause  to  be  brought  before  it  Y.)  26. 

by  an  appropriate  order  the  original  What  Fapen  Considered.  —  In  Jones  v, 

petition  to  the  board,  its  records,  and  Kent  Circuit  Judge,  34  Mich.  373,  the 

the    great    register    of     the     county,  court    said:    '*  The   application   for  a 

People  V,  Alameda  County,  45  Cal.  395.  mandamus  in  this  case  is  denied  with- 

Not  Whole   Case.  —  Mandamus   pro-  out  an  examination  of  the  merits,  for 

ceedings    in    Michigan  are   begun   by  the  reason  that  there  is  no  return  of 

order  to  show  cause,  and  such  issues  the  circuit  judge  showing  upon  what 

of  fact  as  are  introduced  by  or  under  papers  the  transfer  of  the  case  from  the 

the  return  are  disposed  of  specifically,  Circuit  Court  to  the  Superior  Court  was 

not  by  sending  down  the  entire  case  on  made." 

the  record,  but  in  the  same  way  as  are  For   What   Pntpose.  —  *'  It  may    be 

particular  issues  sent  down  in  chancery  proper  that  the  original  papers  should 

causes  to  be  passed  on.     Roscommon  be  before  the  court  upon  the  hearing  of 

Tp.  V,  Midland  County,  49  Mich.  454.  the  return  to  the  alternative  writ,  for 

1.  Roscommon      Tp.     v.     Midland  the  purpose  of  advising  the  court  of  the 

County,  49  Mich.  454;  State  v.  Saxton,  purport  and  intent  of  the  proceedings, 

14  Wis.  123.     But  see  State  v.  Lake,  28  but  not  to  affect  the  facts  contained 

Minn.  363.  in  the  return."      People  v.  Highway 

Sending  to  Another  Connty.  —  Conced-  Corners,  7  Wend.  (N.  Y.)  475. 

ing    that  the  court    may,   for  proper  Gronnds   on  Whioh  AlternatiTe  Writ 

cause  shown,  order  the  trial  to  be  had  Based.  —  On  the  coming  in  of  the  return 

elsewhere,  it  cannot  without  proof,  and  to  an  alternative  mandamus  the  papers 

upon  the  allegations  of  the  pleadings  on  which  the  original  motion  was  made 

alone,  assume  that  the  cause  cannot  be  must  be  presented.    People  v,  Delaware 

fairly   tried  in  the  county   where   the  C.   PI.,  2  Wend.  (N.  Y.)  256.     In  this 

material  facts  occurred,  and  send  it  to  case  the  court  said, /^r  Sutherland,  J.: 

another    county    for    trial.      State    v,  "  The  papers  are  defective.    The  coun 

Saxton,  14  Wis.  123.  are  not  apprised  of  the  grounds  on 

Changing  Place  of  Trial.  —  In  case  of  which  the  alternative  mandamus  was 

an  application  to  the  Supreme  Court,  ordered." 

where  an  issue  of  fact  is  sent  to  the  When  AlftdaTiti  Not  Considered.  —  On 

Circuit  Court  for  trial  such  court  can-  a  motion  for  a  peremptory  mandamus 

not  change  the  place  of  trial.     State  v.  the  court  does  not  look  at  the  affidavits 

Gratiot,  17  Wis.  245.  upon  which  the  alternative  writ  was 

Conn^  <rf  Sespondent'i  Besidenoe.  —  In  founded.     If  there  is  a  demurrer  to  the 

State  V.  Lake,  28  Minn.  363,  it  was  held  return,  admitting  its  truth,  or  if  the 

that  the  issues  should  be  sent  down  to  facts  of  the  return  are  denied,  "  it  is 

the  county  of  the  respondent's   resi-  obvious    the    original  affidavits  upon 

dence,  and  for   this   purpose  a  town  which  the  motion  for  the  alternative 
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Upon  the  Setuni  to  an  Ordar  to  Show  Camo,  the  only  question  is 
whether  the  petition  discloses  sufficient  grounds  for  the  allow* 
ance  of  an  alternative  writ.* 

Fowor  of  Bolator.  —  On  the  trial  of  a  mandamus  case  the  court 
may  consider  the  power  of  a  board  which  is  the  relator  to  make 
the  order  which  the  proceeding  seeks  to  enforce  against  the 
respondent.* 

Complioated  Aooonnting.  —  Where  it  appears  from  the  alternative 
writ  that  a  long,  complicated  accounting  must  precede  a  final 
decision  of  the  case,  the  court  will  not  attempt  to  determine  the 
rights  of  the  parties  by  mandamus.* 

Mattert  Ooonrring  Aftor  Writ  Iimod.  —  In  determining  whether  a  per- 
emptory mandamus  shall  issue  the  court  may  consider  facts 
which  have  arisen  since  the  alternative  writ  was  issued.* 

4.  Jury  Trial  —  Bight  to  Trial  by  Jury.  —  In  the  greater  number  of 
states  issues  of  fact  in  mandamus  proceedings  are  tried  by  jury,* 

writ  was  founded  are  out  of  the  ques-  Dakota.  —  Territory    v.    Shearer,    2 

tion."     Peoples.   Highway  Com'rs,  7  Dakota 332. 

Wend.  (N.  Y.)  475.  Georgia, — Johnson  v.   State,    i   Ga. 

1.  Com.   V,  Young  Men's  Htbernia  271. 

Beneficial  Soc*  2  Brews.  (Pa.)  441.  Illincis.  —  People  v,  Waynesville,  88 

Whothor    Proper  Bemedy.  —  Whether  111.  469;  People  v.  Board  of  Education, 

mandamus  is  the  proper  remedy  may  127  111.  613;  People  v.  Getzendaner,  137 

be  finally  examined  and  determined  at  111.   234.     But    see   People    v.    Logan 

the  hearing  and  the  return  of  the  writ,  County,  40  111.  87,  and  Highway  Com'rs 

when  both   parties  can  be  heard.     It  v.  People,  19  111.  App.  253. 

cannot  be  determined  on  a  return  to  the  Indiana,  —  Burnsville  Turnpike  Co. 

rule  to  show  cause.    Olson  v,  Muske-  c^.  State,  119  Ind.  383;  Mott  z^.  State,  145 

gon  Circuit  Judge,  49  Mich.  85.  Ind.  353;  State  v,  Burnsville  Turnpike 

8.  Slate  V.  Fremont,  etc.,  R.  Co.,  22  Co.,  97  Ind.  416. 

Neb.  313,  in  which  case  the  principal  Maryland.  —  Eichelberger  v.  Sifford, 

question  was  the  power  of  a  board  of  27  Md.  320.   But  see  Creager  v.  Hooper, 

railroad  commissioners  to  reduce  rates  83  Md.  490. 

and  charges,  and  the  court  held  that  it  Michigan.  —  Loomis  v.  Rogers  Tp.,  53 

would  determine  the  question  of  the  Mich.  135;    Miner  v.  Veeder,  66  Mich, 

board's  power  before  entering  upon  an  loi. 

examination  of  the  facts,  and,  there-  Minnesota,  —  Harkins       v.      Scott 

fore,  would  not  permit  the  withdrawal  County,  2  Minn.  342;  Clark  v.  Buchan- 

of  a  demurrer  to  the  writ.  an,   2  Minn.   346;    State  v.   Burr,   28 

8.  Board  of  Education  v.  Spencer,  52  Minn.  40;   State  v.  Chica;;o,  etc.,  R. 

Kan.  574.  Co.,   38  Minn.   281.     But  see  State  v. 

4.  State  V.  Williams,  68  Conn.   131;  Sherwood,  15  Minn.  221,  and  Stale  v. 

State  V.  Garesche,  65  Mo.  480.  Lake  City,  25  Minn.  404. 

InProoeedixigfl^to  Compel  Canvaison  to  Montana.  —  Chumasero  v.   Potts,   2 

Oonnt  a  Vote  as  returned,   when  it  ap-  Mont.  242. 

pears  that  an  alteration  has  been  made  New  Mexico. — Territory  v.  Bernalillo 

in  the  return,  but  the  canvassers  do  not  County,  4  N.  Mex.  204. 

know  whether  it  was  made  before  or  New  York.  —  People  v.  Police  Board, 

after  the  return  was  delivered  to  them,  35  Barb.  (N.  Y.)  651;  People  v.  Wood- 

the  court  will  determine  what  the  re-  man,  15   Daly  (N.  Y.)  20;    People  v. 

turn   as  delivered   actually   was,  and  Wadsworth,.  61  How.   Pr.  (N.   Y.  Su- . 

compel  the  respondents  to  count  accord-  preme  Ct.)    57;     People  v.   Order  of 

ingly.    State  v.  Garesche,  65  Mo.  480.  American  Star,  53  N.  Y.  Super.  Ct.  66;. 

6.  Alabama. — Commissioner's  Ct.  t/.  People  v.  Police  Board,  35  Barb.  (N^ 

Tarver,  21  Ala.  661.  Y.)  644;  People  v.  Tedcastle,  12  Misc. 

Colorado.  —  People  v.  Grand  County,  Rep.  (N.  Y.  Super.  Ct.)  468;  People  v. 

6  Colo.  202.  Wappinger's  Falls,  91  Hun  (N.  Y.)  317. 
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and  in  some  jurisdictions  it  has  been  held  that  a  jury  trial  may 
be  demanded  as  a  matter  of  right,  ^  but  in  a  few  states  it  is  held 
that  there  is  no  right  to  a  jury  trial  in  mandamus  cases.* 

But  see  People  v.  Excise  Com'rs,  (Su-  and  consents  that  the  issue  upon  that 

preme  Ct.)  i8  N.  Y.  Supp.  621.  question  be  tried  by  a  jury,  he  is  bound 

North  Carolina.  —  Tucker  v.  Justices,  as  auditing  officer  by  the  verdict  fixing 

I  Jones  L.  (N.  Car.)  451.  the    value    of   the   services.     State  v. 

Oklahoma.  —  Territory    v.    Chicago,  Warner,  55  Wis.  271. 

etc.,  R.  Co.,  2  Okla.  108.                  1  1.  Burnsville  Turnpike  Co.  v.  State, 

Pennsylvania.  —  Smith    v.  Com.,  41  iiQind.  383;  Territory  v.  Chicago,  etc., 

Pa.  St.  335;  Society,  etc.,  v.  Com..  52  R.  Co.,  2  Okla.    108;  Chamberlain   v. 

Pa.  St.  125;  Com.  V.  School  Directors,  Warburton,  i  Utah  267. 

4  Pa.  Dist.  Rep.  314.  Undtr  Federal  ConftitiLtion.  —  Const. 

Utah.  —  Chamberlain  v.  Warburton,  U.S.,  Amendment  7, which  provides  that 

I  Utah  267.  **  in  suits  at  common  law,  where  the 

Wisconsin.  —  State  v.  Sax  ton,  14  Wis.  value    in    controversy    shall     exceed 

123;  State  V.  Warner,  55  Wis.  271.  twenty  dollars,  the  right  of  trial  by  jury 

In  New  York  it  is  provided  by  Code  shall  be  preserved,*'  embraces  proceed- 
Civ.  Pro.,  §  2083,  that  an  issue  of  fact  ings  by  mandamus  where  there  is  an 
joined  upon  an  alternative  writ  of  man-  issue  as  to  damages.  Chamberlain  v. 
damns  must  be  tried  by  jury.  In  Warburton,  i  Utah  267. 
People  V.  Woodman,  1 5  Daly  (N.  Y.)  20,  To  TraasfiBr  Btoek  or  Corporate  Books.  — 
it  was  held  that  a  judge  to  whom  appli-  That  the  relator  in  a  mandamus  pro- 
cation  for  a  writ  has  been  made  under  ceeding  to  compel  a  corporation  to 
the  statute  is,  by  force  of  that  provision,  make  a  transfer  of  stock  on  its  books  is 
to  order  a  trial  by  jury  on  contested  entitled  to  a  jury  trial,  see  Bums- 
questions  of  fact.  ville  Turnpike  Co.  v.   State,  1x9   Ind 

As  for  False  Setnm.  —  Where  an  issue  383. 

of  a  fact  is  raised  by  a  return  to  an  2.  Connecticut.  —  Castle  v.  Lawlor,  47 

alternative  writ  it  is  triable  by  a  jury.  Conn.  340. 

and  the  relator  is  entitled  to  a  verdict,  Florida.  —  State  9.  Suwannee  County, 

provided  he  would  have  been  entitled  21  Fla.  i. 

to  it  if  he  had  brought  an  action  to  Missouri.  —  State    v.   Goodfellow,  I 

recover  damages   for  a  false  return.  Mo.  App.  495. 

People  V.  Wappinger's  Falls,  91  Hun  Ohio.  —  Dutten  v.  Hanover,  42  Ohio 

(N.  Y.)  317.  St.  215. 

Not  Only  Kethod.  —  That  a  jury  trial  Ho  Stetnto  Authoridiig.  —  '*  At  com- 
is  not  the  only  method  of  determining  mon  law  no  issues  were  tried.  The  re- 
issues of  fact,  see  People  v.  Getzen-  turn  was  conclusive.  But  since  that 
daner,  137  111.  234.  act  issues  have    been  allowed  to  be 

Issues  of  Fact  or  Law.  —  When  the  made  up  and  tried.    We  have  no  statute 

right  is  dependent  upon  disputed  facts  requiring  or  authorizing  such  issues  lo 

they  must  be  found  by  a  jury,  in  the  be  tried  by  a  jury  in  this  court.*'    State 

relator's  favor,   before  a    peremptory  v,  Suwannee  County,  21  Fla.  19. 

writ  will  issue ;    but  where  upon  de-  Under  Statute  of  Anne.  —  The  trial  of 

murrer  to  the  answer  the  issue  is  one  an  issue  of  fact  as  to  the  truth  of  a  re- 

solely  of  law,  it  will  be  determined  by  turn  to  an  alternative  writ  of  manda- 

the  court,  and  the  writ  will  be  issued  or  mus  is  not  required  by  the  constitution 

refused  in  accordance  with  the  deter-  to  be  by  jury.     The  practice  at  the 

mination.    Com.  v.  School  Directors,  4  time  of   the  adoption   of   the   consti- 

Pa.  Dist.  Rep.  314.  tution  was,  and  has  ever  since  been. 

False  Setom.  —  An  action  for  a  false  for    the    court    to    try    such    issues, 

return  is  also  to  be  tried  by  a  jury.  Castle   v.  Lawlor,  47  Conn.   340.      It 

Commissioner's  Ct.  r.  Tarver,  21  Ala.  was  said  in  this  case  that  *'  the  court. 

661.  by  deciding  that  the  statute  of  Anne 

E£Ebot  of  Jnry  Trial.  —  In  an  action  to  should  be  the  rule  of  proceeding,  did 

compel  the  secretary  of  state  to  audit  not  decide  that  the  trial  should  be  by 

and  allow  a  claim,  if  the  secretary  in  jury.      The   statute  neither  expressly 

his  return  denies  that  the  relator's  serv-  nor  by  necessary  implication  requires 

ices  were  worth  the  amount  claimed,  a  jury  trial." 
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Hot  ft  Btriot  Bight.  —  In  some  states  there  are  certain  limitations 
upon  the  right  to  a  jury  trial,  the  writ  being  denied  as  to  the 
trial  of  certain  questions,  or  not  being  a  matter  of  strict  right.* 

BiBoretioii  of  Court.  —  Again  it  has  been  sometimes  held  that  the 
right  to  a  jury  trial  is  not  absolute,  but  that  whether  or  not  the 
issues  should  be  submitted  to  a  jury  is  a  matter  within  the  dis- 
cretion of  the  court.* 

Waiver  of  Jury  Trial.  —  The  right  to  a  trial  by  jury  may  be 
waived,  and  such  has  been  held  to  be  the  effect  when  no  request 
is  made  to  have  the  questions  involved  submitted  to  a  jury,  or 
when  no  objection  is  made  at  the  time  of  the  consideration  of 
them  by  the  court.' 

Fablio  Booord  Involved.  —  A  question  concerning  a  public  record 
is  not  one  that  need  be  submitted  to  a  jury.'* 

In  Sapreme  Court.  —  In  some  states  the  Supreme  Court  has  no 
power  to  summon  jurors,  and  therefore  where  a  mandamus  pro- 
ceeding is  instituted  in  such  court  there  can  be  no  jury  trial.* 

1.  California,  —  People  v.  Judge,  9  mind  in  ihe  district  in  which  the  court 
Cal.  19.  is  held;  the  interests  at  stake;  the  diffi- 

Colorado.  —  People  v.  Grand  County,  culty  in  procuring  jurors  from  a  dis- 

6  Colo.  202.  interested     section;     and     the    delay 

lUinois.  —  People  v.  Logan  County,  resulting  from  the  trial  of  the  issues  in 

40  111.  87.  another  court.     Chumasero  v.   Potts, 

Maryland.  —  Creager  v.  Hooper,  83  2  Mont.  242. 

Md.  490.  8.  Eichelberger    v,   Sifford,   27   Md. 

Minnesota.  —  State  v.  Lake    City,  25  320;  Territory  v.  Bernalillo  County,  4 

Minn.  404.  N.    Mex.    204;    People    v.    Order    of 

Montana.  —  Chumasero  v.   Potts,    2  American  Star,  53  N.  Y.  Super.  Ct.  71 ; 

Mont.  242.  People  v.  Tedcastle,  12  Misc.  Rep.  (N. 

New  Mexico.  —  Territory  v.  Berna-  Y.  Super.  Ct.)  468. 

lillo  County,  4  N.  Mex.  204.  Waiver  of  Eeference.  —  In  New  York, 

New      York.  —  People     v.     Excise  unless  a  jury  trial  has  been  waived, 

Com'rs,  (Supreme  Ct.)  18  N.  Y.  Supp.  or  a  reference  consented  to,  the  issues 

621.  must  be  tried  by  jury.     People  v.  Order 

Undar  Hew  Tork  Bxdie  Law.  —  In  of  American  Star;  53  N.  Y.  Super.  Ct. 
People  V.  Excise  Com'rs,  (Supreme  Ct.)  71;  People  v.  Tedcastle,  12  Misc.  Rep. 
18  N.  Y.  Supp.  621,  it  was  held  that  (N.  Y.  Super.  Ct.)  468. 
under  a  special  statute  relating  to  the  4.  Creager  v.  Hooper,  83  Md.  490; 
granting  of  licenses  by  excise  commis-  People  v,  Logan  County,  40  111.  87. 
sioners  there  was  no  right  to  a  jury  Panage  or  Existence  <rf  Ordinance. — 
trial.  Where,  upon  a  petition  for  a  man- 
To  ttgn  Bill  of  Exoe^ons.  —  In  damus,  the  questions  involved  concern 
People  V.  Judge,  9  Cal.  19,  it  was  held  the  passage  or  existence  of  a  municipal 
that  the  relator  was  not  entitled  to  a  ordinance,  they  should  be  tried  by  a 
jury  in  a  mandamus  proceeding  to  court  witlxout  the  intervention  of  a 
compel  a  district  judge  to  sign  a  bill  of  jury.  Creager  v.  Hooper,  83  Md.  490. 
exceptions,  where  the  judge  in  his  an-  6.  Illinois.  —  Peoples.  Forguer,  i  111. 
swer  averred  that  he  signed  a  true  bill.  104. 

2.  People  V.  Grand  County,  6  Colo.  Minnesota.  —  Clark  v.  Buchanan,  a 
9Q2;  State  v.  Goodfellow,  i  Mo.  App.  Minn.  346;  State  v.  Lake  City,  25  Minn. 
495;  Chumasero  v.  Potts,  2  Mont.  242.  404;  Harkins  v.  Scott  County,  2  Minn. 

The  Diicretion  of  Courts  in  awarding  or  342,  wherein  the  court  said:  '*  As  the 

refusing  a  jury  in  proceedings  in  man-  defendant  in  a  proceeding  by  altema- 

damus  will  be  governed  by  the  manner  tive  writ  of  mandamus  is  entitled  to 

in  which  material  issues  have  been  pre-  have  a  trial  by  jury  if  he  demands  it, 

sented;    the  condition  of   the    public  it  follows  that  the  Supreme  Court  ha« 
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6.  Beferenoe.  —  In  some  states  it  is  held  that  a  reference  may 
be  ordered  in  mandamus  proceedings  whether  the  parties  con- 
sent or  not.* 

6.  Yanance.  —  A  variance  between  the  case  made  by  the 
relator's  pleading  and  that  shown  by  his  proof  is  fatal  to  his 
right.* 

7.  Argunent  of  ConxiBel  —  Opening  and  Closing.  —  On  the  trial  of  a 
mandamus  case  the  party  showing  cause  is  entitled,  it  has  been 
held  in  one  state,  to  open  the  argument*  and  to  close  it;*  but 
when  there  is  a  demurrer  to  the  return,  the  relator  is  entitled  to 
open  the  argument  on  the  demurrer,*  and  it  has  been  held  that 
he  has  also  the  right  to  close  the  argument.* 

lost  jurisdictio;i  of  the  alternative  writ,  nett,  85  111.  313,  and  State  r.  Pierce 

as  a  court  cannot  take  jurisdiction  of  County,  71  Wis.  321. 

an  action  in  which  it  has  not  power  to  Poiting  Copiot  of  Ordina&oe*  —  When  a 

proceed  to  final  judgment."     But  see  petition  for  a  writ  of  mandamus  alleges 

State  V.  Burr,  28  Minn.  42.  that  the  respondent  '*  is   required  to 

Missouri,  —  State    v.   Green,    I   Mo.  post  three  copies    of    all    ordinances 

App.  226.  passed,  within  thirty  days  after  pass- 

uklahoma, — Territory    v,    Chicago,  age,"   the  relator  cannot  succeed  oa 

etc.,  R.  Co.,  2  Okla.  108.  showing  a  resolution  requiring  a  post- 

Pennsylvania,  —Com.    v.    Lancaster  ing  within  five  days  "  unless  otherwise 

County,  6  Binn.  (Pa.)  5.  directed,"   and  a    default  under  this 

1.  Thornton  v.   Hoge,  84  Cal.    231;  rule.     Gormley  r.  Day,  114  111.  191. 
Visher  v,  Swinnerton,   (Cal.    1890)  24  To  Ime  Corporate  Bonds.  —  It  is  not  a 
Pac.  Rep.  846;  Statez/.  Columbia,  22  S.  fatal  objection   to    awarding  a    maa- 
Car.  583;  Newman  V.  Justices,  I  Heisk.  damns    to  compel   the  issue    of  cor- 
(Tenn.)792.  porate  bonds  voted  as  a  subscription, 

Soferenee  to  Clork.  —  In  Newman  v.  that  the  copy  of  the  petition  for  the 

Justices,  I  Heisk.  (Tenn.)  792,  the  Su-  election  set  out  in  the  pleadings  is  not 

preme  Court  ordered  a  reference  to  its  the  same  as  the  one  signed  by  the  orig- 

clerk  to  take  proof  on  questions  of  fact  inal  petitioners,  it  having  been  altered 

in  a  mandamus  proceeding  pending  in  in  an  immaterial  respect.     Illinois  Mid- 

that  court.  land  R.  Co.  v.  Bamett.  85  111.  314. 

To    Settle    BUI    of    Exoeptions.  —  In  8.  People  v.  Wayne  County,  8  Mich. 

Thornton  v.  Hoge,  84  Cal.  231,  it  was  392. 

held  that  the  court  would  not  order  a  4.  People  v,  Wayne  County.  8  Mich, 

reference  to  settle  the  correctness  of  a  392;  Blunt  v.  Greenwood,  i  Cow.  (K. 

bill  of  exceptions;    but  in  Visher  v.  Y.)  15.     But  see  People  v.  New  York 

Swinnerton,  (Cal.   1890)  24  Pac.  Rep.  Cent.,  etc.,   R.   Co.,  28   Hun  (N.  Y.) 

846,  such  a  reference  was  ordered.  543. 

In  Kontana  it  is  held  that  there  can  Bight  to  Open  and  Cloee.  —  The  re- 
be  no  reference.  Thomas  v.  Smith,  i  spondent  should  not  be  allowed  both  to 
Mont.  21.  open  and  close  the  argument.     People 

Under  a  Statute  in  Hew  York  a  refer-  v.   New  York  Cent.,  etc.,  R.  Co.,  2B 

ence  can  be  ordered  only  by  consent  of  Hun  (N.  Y.)  543. 

the  parties.    People  v.  Order  of  Ameri-  6.  Harrington  v.   Wands.    23  Mich, 

can  Star,  53  N.  Y.  Super.  Ct.  66;  People  385;    Rex  v,  St.  Pancras,  3  Ad,  &  El. 

V.   Tedcastle,   12    Misc.    Rep.   (N.   Y.  535.  30  E.   C.  L.   146,  6  Ad.  &  El.  314, 

Super.  Ct.)468.    But  before  this  statute  33  E.  C.  L.  86. 

a  reference  could  be  made  without  con-  Where    the    Validity   of  a  Betorn  b 

sent    of    the    parties.     See   People   v,  Argned  upon  a  Coneilinm  the  party  im- 

Dutchess,  etc.,   R.  Co.,  58  N.  Yl  152;  pugning    the     return     must     begin. 

People  V,  St.  Louis,  etc.,  R.  Co.,  44  although  the  opposite  party  suies  that 

Hun  (N.  Y.)  552,  19  Abb.  N.  Cas.  (N.  he  shall  object  to  the  form  of  the  man- 

Y.)  i;  People  v.  Wadsworth,  61  How.  damns.     Rex  v.  St.  Pancras,  6  Ad.  & 

Pr.  (M.  Y.  Supreme  Ct.)  57-  El.  314,  33  E-  C.  L.  86. 

2.  Gormley  v.  Day,  114  111.  185.  6.  Harrington  v.  Wands,  23  Mich. 
But  see  Illinois  Midland  R.  Co.  v.  Bar-  385. 
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Xntedag  Oboditnoe  MANDAMUS.  to  Pmmptory  Writ. 

Additional  Argnmont  Ordered.  —  It  has  been  held  that  the  court  may 
order  an  additional  ailment.* 

The  Seme  Attorney  cannot  appear  for  both  parties  in  a  mandamus 
case.* 

8.  Yerdiot  —  Oeneml  Yerdiet.  —  The  verdict  in  mandamus  cases 
may  be  a  general  verdict,  and  there  need  not  be,  it  would  seem, 
a  finding  on  each  separate  issue.' 

Bpedal  Finding!.  —  The  jury  may  return  special  findings,'*  and 
when  it  does  so,  its  special  findings  prevail  over  a  general 
verdict.* 

Zibet  of  Yerdiet.  —  A  peremptory  mandamus  may  be  ordered  by 
the  court,  notwithstanding  the  jury  has  found  a  verdict  for  the 
respondents  on  the  issues  submitted  to  it.* 

Wliere  an  Immaterial  Uene  has  been  joined  and  submitted  to  a  jury, 
instead  of  entering  judgment  on  the  verdict  the  court  may  per- 
mit a  new  answer  to  be  put  in,  so  that  a  material  issue  may  be 
joined.'' 

Direeting  Yerdiot.  —  It  has  been  held  that  in  a  proper  case  the 
court  may  direct  a  verdict  in  mandamus  proceedings.® 

XXTT.  Ehfobciho  Obediehce  to  Pebekptobt  Wbit— 1.  In 
General  —  Power  of  Conrt.  —  A  court  which  has  issued  a  peremptory 
writ  of  mandamus  has  power  to  enforce  obedience  to  it.* 

1.  Home  for  Inebriates  v^  Reis,  (Cal.  case  and  sent  down  to  the  Circuit  Court 

1S91)  27  Pac.  Rep.  310,  in  which  case  for  trial. 

the  constitutionality  of  a  statute  was  in-  6.  People  v.  Board  of  Edi^cation,  137 

volved.  III.  613. 

8.  Clarke  County  v.  Clarke  County,  0.  People  v.  Police  Board,  35  Barb. 

I  Wash.  Ter.  250.  (N.  Y.)  644;  People  v.  Police  Board,  35 

8.  People  ex  reL  Hanrahan  2;.  Police  Barb.  (N.  Y.)    651;    People  v.  Wood- 
Board,  35  Barb.  (N.  Y.)  644;  People  ex  man,  15  Daly  (N.  Y.)2o. 
rel.  Peck  v.  Police  Board,  35  Barb.  (N.  Writ  Hotwithstaading  Yerdiot.  —  That 
Y.)  651.      See  also  generally    article  the  court,  after  argument  upon  a  mo- 
Verdict.  tion  to  strike  out  issues,  directs  them 

General  Yerdiot.  —  Where  issues  are  to  be  submitted  to  a  jury,  is  notequiva- 

taken  upon  the  return  to  an  alternative  lent  to  a  decision  that  such  issues  will 

mandamus,  and  they  are  submitted  to  be  a  legal  bar  to  the  writ  of  mandamus 

a  jury,  the  jury  may  return  a  general  after  they  shall  have  been   found  in 

verdict  instead  of  finding  on  each  sep-  favor   of  the  defendant.      People    v, 

arate  issue.     People  v.   Police  Board,  Police  Board,  35  Barb.  (N.  Y.)  644. 

35  Barb.  (N.  Y.)  644.  7.  State  v.   School   Land  Com*rs,  9 

Applying  General  Yerdiot  to  Separate  Wis.  200. 

lisaee.  —  It  is  competent  for  the  jury,  Yerdiot  Set  Ailde.  —  The  verdict  of  a 

on  the  trial  of  issues  in  a  mandamus  jury  in  a  mandamus  case  has  been  set 

case,  to  find  a  general  verdict,  and  the  aside  ¥vhere  it  clearly  appeared  that  it 

court  will  give  effect  to  such  a  verdict,  was    unsupported    by    the    evidence, 

if  necessary,   bv  applying    it    to    the  People  v.  Waynesville,  88  111.  469. 

issues  separately.      People   v.    Police  8.  People  v.  Police  Board,  35  Barb. 

Board,  35  Barb.  (N.  Y.)  651.  (N.  Y.)  651. 

4.  People  V.  Board  of  Education,  127  9.  ArkanscLs,  — /wr^Barstow,  54  Ark. 

111.  613.     But  in  Miner  v.  Vedder,  66  551.   • 

Mich.   loi,  it  was  doubted  whether  a  UlinHs,  —  People  v,  Salomon,  54  III. 

statute  providing  for  the  submission  of  39. 

special  questions  to  a  jury  would  apply  Kentucky,  —  McLean  v,  Nixon,  18  B. 

to  the  trial  of  an  issue  of  fact  framed  Mon.  (Ky.)  768;  Cumberland,  etc.,  R. 

in  the  Supreme  Court  in  a  mandamus  Co.  v.  Judge,  10  Bush  (Ky.)  564, 
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EafoTdng  Obedient  MANDAMUS.  to  Pennptory  IMt. 

Hot  Prevented  by  IignnetioiL.  —  The  power  of  a  court  to  enforce 
obedience  to  its  writs  of  mandamus  cannot  be  prevented  by 
injunctions  issuing  out  of  other  courts.* 

Federal  Courts  and  8Ute  Offleen.  —  Federal  courts  may  punish  state 
officers  for  disobedience  of  writs  of  mandamus  issued  by  such 
courts ;  •  and  no  interference  by  the  state  authorities  can  prevent 
such  punishment.' 

Obedienoe  Hot  Enforoed  by  Iqjnnetion  or  Fieri  Faeiai.  —  An  injunction 
cannot  be  used  to  enforce  obedience  to  a  writ  of  mandamus,^ 
nor  can  such  writ  be  enforced  by  a  fieri  facias.* 

Nebraska,  —  Boasen  z/.  State,  47  Neb.  against  a  judge  of  the  County  Court  to 

245.  compel  him  to  issue  railroad  aid  bonds. 

New    York,  —  Steele    v.    People,    t  and  before  he  has  complied  taxpayers 

Edm.  Sel.  Cas.  (N.  Y.  Supreme  Ct.)  568;  enjoin  him  from  issuing  the  bonds,  bnt 

People  V,  Dutchess  County,  135  N.  Y.  do  not  enjoin  the  company  from  enforc- 

522.  ing  the  writ,  the  court  issuing  the  writ 

Ohio,  — State  v.  Board  of  Education,  of  mandamus  has  the  right,  and  can- 

4  Ohio  Cir.  Ct.  Rep.  93.  not  refuse,  to  compel  obedience  to  it. 

Pennsylvania,  —  Com.     v.    Sheehan,  The    injunction    interposes    no    legal 

81*  Pa.  St.  132.  obstacle  to  its  enforcement.    Cumber- 

Wisconsin.  —  State   v.    Madison,    15  land,  etc.,   R.  Co.   v.  Judge,  10  Bush 

Wis.  30.  (Ky.)  564.     In   this  case  it  was  said: 

United  States,  —  /;f  r^  Delgado,  140  U.  *'  The  fact  that  an  order  of  injunction 

S.  586.  is  in  full  force  against  a  party  about 

Obedience  Before  Beheaiing.  —  It  was  to  be  attached  for  disobedience  to  a 

held  in  Steele  v.  People,   i  Edm.  Sel.  mandamus  might,  and  in  many  cases 

Cas.  (N.  Y.  Supreme  Ct.)  568,  that  when  would,  afford  a  reason  for  delay  in  re- 

a  peremptory  mandamus  has  not  been  sorting  to  the  process  of  attachment; 

obeyed  the  court  will  require  obedience  but  such  fact  cannot  justify  a  court  of 

before  any  rehearing  will  be  permitted,  law  in  absolutely  refusing  to  enforce 

Another  Semedy  Provided.  «•  When  a  its  own  judgment." 

command  of  a  court  to  return  a  tran-  Iignnotion  a  Beaion  for  Delay. —  It  has 

script  of  a  record,  in  order  to  perfect  an  been  held  thai  an   injunction  in  full 

appeal,  is  disobeyed  by  the  clerk  of  a  force  against  a  respondent  about  to  be 

lower  court,  his  disobedience  may  be  attached  for  disobedience  may  afford  a 

punished  and  another  remedy  for  per-  reason  for  delay  in  resorting  to  the  pro- 

fecting  the  appeal  be  provided.     In  re  cess  of  attachment,  though  it  will  not 

Barstow,  54  Ark.  551.  justify  a  court  in  refusing  absolutely  to 

Correoting  Pretended  Performanoe. —  enforce  a  peremptory  writ.  Cumber- 
Where,  in  response  to  a  peremptory  land,  etc.,  R.  Co.  v.  Judge,  10  Bush 
writ  requiring  a  board  of  education  to  (Ky.)  571. 

fix  the  compensation  due  to  an  exam-  8.  In  re  Copenhaver,   54  Fed.  Rep. 

iner,  the  board,  either  wilfully  or  by  661;  U.  S.  v,  Lee  County,  2  Biss.  (U. 

mistake,  fixes  a  mere  nominal  amount,  S.)  77. 

the  court  may  require  the  board  to  re-  8.  U.  S.  v,  Lee  County,   2  Biss.  (U. 

view  its  action,  and  without  interfering  S.)  77;   U.  S.  v,  Silverman,  4  Dill.  (U. 

with  its  discretion  will  require  a  fair  S.)  224. 

and  legitimate  attempt  to  comply  with  4.  In  Citizens'  Bank  v,  Dubuclet,  26 

the  order  of  the  court.     State  v.  Board  La.  Ann.  81,  the  Citizens*  Bank  having 

of    Education,  4  Ohio  Cir.   Ct.    Rep.  obtained,  by  mandamus  proceedings, 

93.  a  judgment  against  the  state  treasurer 

1.  Cumberland,  etc.,  R.  Co.  v.  Judge,  ordering  him  to  pay  the  sum  of  $200,000 
10  Bush  (Ky.)  564;  Com.  v,  Sheehan,  to  the  relator,  an  injunction  to  restrain 
81*  Pa.  St.  132.  Contra^  People  «/.*West  the  respondent  from  paying  any  war- 
Troy,  25  Hun  (N.  Y.)  179.  And  see  rant  or  warrants  out  of  the  general 
supray  VI.  Mandamus  as  Affected  by  fund  until  the  $200,000  had  been  paid 
Other  Proceedings.  was  held  not  a  proper  method  of  en- 

To  Iitne  Bondi  for  Stoek.  —  Where  a  forcing  the  peremptory  writ, 

railroad  company  obtains  a  mandamus  6.  State  v.  Judge,  21  La.  Ann.  741. 
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SBtedng  Obodianoe                  MANDAMUS.  to  Peremptory  Writ. 

8.  Contempt  —  a.  What   Is  a  Contempt.  —  a  sefmai  to  obey 

a  peremptory  writ  of  mandamus  is  a  contempt  and  may  be  pun- 
ished as  such.^ 

1.  Alabama,  —  Harrell     v.     Mobile,  Sel.  Cas.  (N.  Y.  Supreme  Ct.)  568;  Peo- 

etc,  R.  Co.,  59  Ala.  321;    Eufaula  v,  pie  z/.  Judges,  i  Johns.  (N.  Y.)  64;  Peo- 

Hickman,  57  Ala.  339.  pie  v.  Champion,  16  Johns.  (N.  Y.)  61 ; 

Arkansas.  — Ex  p.  Woodruff,  4  Ark.  People  v,  Delaware  c5ounty,  9  Abb.  Pr. 

630;  In  re  Barstow,  54  Ark.  551.  N.  S.  (N.  Y.  Supreme  Ct.)  408;  People 

Connecticut.  —  Tyler    v,    Hamersley,  v.  Judges,  2  Cai.  (N.  Y.)  97;  Peoples. 

44  Conn.  393.  Judges,  Col.  &  C.  Cas.  (N.  Y.)   135; 

Florida.  —  State  v.  Board  of  Canvass-  People  v.  Fisk,  3  Thomp.  &  C.  (N.  Y.) 

crs,  17  Fla.  9.  461;  People  v.  West  Troy,  25  Hun  (N. 

Georgia.  —  Harris  v.  State,  2  Ga.  290;  Y.)  179. 

Savannah,  etc..  Canal  Co.  v.  Shuman,  North  Carolina.  —  State  v.  Jones,  i 

91  Ga.  400;  Exp.  Carnochan,  T.  U.  P.  Ired.   L.   (N.   Car.)   129;    Johnston   r. 

Charlt.  (Ga.)  315.  Cleaveland    County,  67  ^f.   Car.   loi; 

Illinois.  —  People  v.  Pearson,  4  III.  Fry  v.  Montgomery  County,  82  N.  Car. 

370;  Highway  Com'rs  v.  People,  31  III.  304. 

97;  People  V.  Salomon,  54  111.  39.  Ohio. — Tillson  v.  Putnam  County, 

Indiana,  —  Bowers  v.  State,  127  I nd.  19  Ohio  415;    Hollister  v.  Judges,  8 

273.  Ohio  St.  201 ;    State  v.  Crites,  48  Ohio 

Iowa.  —  State  v.  Smith,  9  Iowa  334.  St.  460;  State  v.  Board  of  Education,  4 

Kansas.  —  Stale   v.    King,   29    Kan.  Ohio  Cir.  Ct.  Rep.  93;   State  v.  Trus- 

607;    State  V.   Stevens,   40  Kan.  113;  tees,  Wright  (Ohio)  559. 

Matter  of  Price,  40  Kan.  156.  Pennsylvania.  —  Com.    v.    Brady,   6 

Kentucky,  —  Daniel  v.  County  Ct.,  I  Phila.  (Pa.)  121,  23  Leg.  Int.  (Pa.)  109; 

Bibb.  (Ky.)  496;  Maddox  z'.  Graham,  2  Com.   v.  Sheehan,   81*    Pa.    St.    132; 

Mete.  (Ky.)  56;   Cumberland,  etc.,  R.  O'Donnell  v.  School  Dist.,  133  Pa.  St. 

Co.  V.  Judge,  10  Bush.  (Ky.)  564;  Kaye  162;  Cavanaugh  v.  School  Dist.,  6  Pa. 

V.  Kean,  18  B.  Mon.  (Ky.)  839;    Mc-  Co.  Ct.  Rep.  35. 

Lean  v.  Nixon,  18  B.  Mon.  (Ky.)  768.  South  Carolina.  —  Frazee  v.  Cardozo, 

Louisiana. — State  v.  Judge,  21  La.  6  S.  Car.  315. 

Ann.  741;  Citizens'  Bank  v.  Dubuclet,  South  Dakota, — In  re  McCain,  9  S. 

36  La.  Ann.  81;   State  v.  Police  Jury,  Dak.  57. 

39  La.  Ann.  979;    State  v.  Judge,  38  West  Virginia,  —  State  v.  Cunning- 
La.  Ann.  43.  ham.  33  W.  Va.  607. 

Maryland.  —  Weber  v,  Zimmerman,  Wisconsin.  —  State    v.    Harvey,    14 

33  Md.  45.  Wis.  151:   State  9.  Madison,  15  Wis. 

Michigan.  —  Fletcher  v.  Kalamazoo  30. 

Circuit  Judge,  39  Mich.  301.  United  States, —  Leavenworth  County 

Minnesota. — State    v.    Webber,     31  v.  Sellew,  99  U.  S.  624;   Thompson  v. 

Minn.  211.  U.  S.,  103  U.  S.  480;  Ex  p.  Rowland, 

Nebrcuka.  —  McAleese   v.    State,    43  104  U.  S.  604;  In  re  Delgado,  140  U. 

Neb.  886;  Boasen  v.  State,  47  Neb.  245.  S.  586;  Durant  v.  Washington  County, 

New  Hampshire.  —  Fox  v,  Whitney,  I  Woolw.  (U.  S.)377;  U.  S.  v.  Boutwell, 

32  N.  H.  408.  17  Wall.  (U.   S.)  604;    U.   S.   v.  Lee 

New  Jersey.  —  State  v.  Elkinton,  30  County,  2  Biss.  (U.  S.)  77;  Apperson  v, 

N.  J.  L.  335;    Chosen  Freeholders  v.  Memphis,  2  Flipp.  (tj.  S.)  363;   U.  S. 

Pennsylvania  R.  Co.,  41  N.  J.  L.  250;  v.  Silverman,  4  Dill.  (U.  S.)  224;   U.  S. 

Brown  v.  Rah  way,  53  N.  J.  L.  156.  v.  Buchanan  County,  5   Dill.   (U.  S.] 

New  Mexico.  —  Delgado  v.  Chavez,  5  285;  U.  S.  v.  Kendall,  5  Cranch 

N.  Mex.  646.  385 ;   Ex  p.  Bradstreet,  8  Pet 

New    York.  —  People  v.   Rochester,  588;    U.  S.  v.  Labette  County,  2  Mc- 

etc.,  R.  Co.,  76  N.  v.  294:  People  v.  Crary  (U.   S.)  25;    U.   S.   v.    Labette 

Rochester,  etc.,  R.  Co.,  14  Hun  (N.  Y.)  County,  7  Fed.  Rep.  318;  U.  S.  v.  Jus- 

371;   People  V.  Rochester,  etc.,  R.  Co.,  tices,  10  Fed.  Rep.  462;  President  v, 

15  Hun  (N.  Y.)  188;  People  v.  Dutch-  Elizabeth,  40  Fed.   Rep.  799;    U.  S.  v, 

ess  County,  135  N.  Y.  522;    People  v.  Green,  53  Fed.  Rep.  769;  In  re  Copen- 

Donovan,  135  N.  Y.  76;  People  v.  Rice,  haver,  54  Fed.  Rep.  661. 

144  N.  Y.  249;  People  v.  Rice,  80  Hun  England.  —  Rex  v.  Edyvean,  3  T.  R. 

(N.  Y.)  437;  Steele  v.  People,  i  Edm.  352;  Bailiffs'  Case,  2  Stra.  808;  Coven- 
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A  Statute  Whioh  ProTidM  for  the  PimUhment  m  te  ft  Oontempt  of  disobedi- 
ence to  any  lawful  order,  decree,  or  process  of  any  court  of 
record  embraces  disobedience  of  a  peremptory  mandamus,  as  the 
writ  is  to  be  regarded  as  an  order  of  the  court  within  the  mean- 
ing of  the  statute.* 

Delay  in  Performance  may  constitute  a  contempt.' 

Continued  Disobedienoe.  —  After  a  respondent  has  been  punished  for 
disobedience  of  a  peremptory  mandamus,  a  continued  disobedi- 
ence may  be  punished  as  a  fresh  contempt.' 

Bengnation  to  Eaeape  Obedienoe.  —  It  has  been  held  that  a  resigna- 
tion in  order  to  avoid  obeying  a  writ  of  mandamus  is  not  in 
itself  a  contempt.* 

Sabioqnent  Faete  —  Exeniing  CompUanoe.  —  So  punishment  for  con- 
tempt may  be  avoided  by  showing  facts  subsequent  to  the  issuing 
of  the  peremptory  writ,*  or  a  change  in  the  law,  making  the 
respondent's  duty  doubtful.* 

try's    Case,  2  Salk.    429;    Wilton    v,    able  him  to  escape  punishment  for  sach 
Chambers,  5  N.  &  M.  431,  36  E.  C.  L.    contempt.     People   v.  Pearson,  4  IIL 

415.  ayo. 

Failure  to  Appear  Before  Beferee. —  6.  Subeequent  Faeti.  —  Where  a  peti- 
Where  the  respondents  in  a  mandamus  tioner  ordered  to  be  restored  to  an  olBce 
proceeding:  have  been  duly  subpoenaed  is  subsequently  disqualified  from  hold- 
to  attend  before  a  referee  to  whom  the  ing  such  office,  his  disqualification  is  a 
case  has  been  referred,  and  who  has  good  cause  for  quashing  the  writ  and 
been  appointed  to  hear  the  case  and  take  for  discharging  persons  under  an 
such  proof  and  evidence  for  the  further  attachment  for  contempt  for  disobey- 
information  of  the  court  as  may  be  ing  it.  Weber  v.  Zimmerman,  23  Md.  45. 
necessary,  their  failure  to  appear  for  Viage  of  Oflloe.  —  In  State  v.  Crites, 
the  referee  as  ordered  may  be  punished  48  Ohio  St.  460,  the  court  said:  *'  That 
as  a  contempt  of  court,  although  their  the  respondent  did  not  follow  the  direc- 
action  in  refusing  to  appear  was  taken  tions  01  the  statute  in  entering  on  the 
upon  the  advice  of  counsel.  People  v.  records  the  additions  he  made  is  clear; 
St.  Louis,  etc.,  R.  Co.,  19  Abb.  N.  Cas.  but  this  court  had  given  no  spedfic 
(N.  Y.  Supreme  Ct.)  i.  instructions  in  that  regard.     No  such 

1.  People  V.  Rochester,  etc.,  R.  Co.,  question  was  made  before  he  had  acted, 

76  N.  Y.  294.  and  as  he  followed  the  precedents  of 

8*  Fox  V,   Whitney,   32  N.  H.  408;  his  predecessors  in  office,  and  as  those 

State  V,  Cunningham,  33  W.  Va.  607,  precedents  find  support  in  a  majority 

in  which  case  it  was  held  that  the  re-  of  the  counties  of  the  state,  it  is  diffi- 

spondent,  judge  of  an  inferior  court,  cult  to  see  upon  what  solid  ground  his 

had  not  been  guilty  of  such  delay  as  action  in  this  respect  could  be  regarded 

would  subject  him  to  fine  or  imprison-  as  contemptuous." 

ment  for  contempt.  Former  Decision  of  Oonrt. —  Bowers  p. 

8.  People  V,  Rochester,  etc.,  R.  Co.,  State,  127  Ind.  272,  which  was  a  man- 

14  Hun  (N.  Y.)  371.  damus   proceeding  to  compel   the  re- 

4.  Brown  v,  Rahway,  53  N.  J.  L.  160;  admission  of  a  pupil  to  a  school.    The 

U.   S.  V.  Justices,  10  Fed.   Kep.  462.  answer  alleged  that  the  pupil  had  been 

And  see  Thompson  v.  U.  S.,  103  U.  S.  suspended  for  a  violation  of  a  rule,  and 

480,  per  Mr.  Justice  Bradley.  a  demurrer  to  the   answer  was  over- 

Ckimplete  Resignation.  —  In  order    to  ruled.     It  was  held   that  this  was  in 

avoid  punishment  for  not  obeying  a  effect  an  adjudication  that  the  rule  was 

mandamus  the   respondent's   resigna-  reasonable,  and  that  the  defendant  was 

tion    must    be    complete.      U.    S.    v,  not  in  contempt  for   suspending   the 

Green,  53  Fed.  Rep.  769.  pupil  a  second  time  for  a  breach  of  it. 

Beeignation    After    IMsobedienee.  —  A  6.  After  a  Change  in  the  Law  requiring 

resignation  after  the  respondent  is  In  an  officer  to  perform  a  particular  act, 

contempt  for  disobedience  does  not  en-  and   under   which  a    mandamus  had 
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When  tlie  SMpondent  Em  Ho  Powor  to  Porfom  the  act  which  the  per- 
emptory writ  seeks  to  compel,  he  is  not  in  contempt  for  a  failure 
to  do  so.  * 

Writ  iMiiod  in  ExooM  of  Jnriidiotion.  —  Where  a  writ  of  mandamus 
has  been  issued  by  a  court  or  judge  in  a  proceeding  in  which  the 
tribunal  or  officer  had  no  jurisdiction,  the  writ  is  not  merely 
irregular  or  erroneous,  but  is  void  and  is  not  a  lawful  mandate, 
and  disobedience  thereto  cannot  be  punished  as  a  contempt.' 
If  the  court  has  no  jurisdiction  the  respondent  may  be  discharged 
on  habeas  corpus  from  imprisonment  for  contempt.' 

Ho  Berrioe.  —  A  respondent  cannot  be  punished  for  contempt  in 
not  obeying  a  peremptory  writ  of  mandamus,  unless  there  has 
been  a  sufficient  service  of  the  writ  upon  him.'*  This  has  been 
held  to  be  the  case  where  there  was  no  personal  service,*  or 


issued  commanding  him  to  perform  it,  When  Gsnio  BemoTed  to  Fodond  Ckinrt. 

an  attachment  ought  not  to  be  granted  —  A   respondent  cannot   be  punished 

against  him  for  not  continuing  to  com-  for  contempt  in  refusing  to  obey    a 

ply  with  the  writ  if  he  acts  in  good  mandamus    issued    by    the    Supreme 

faith ;  but  the  relator  should  make  a  Court  of  the  state,  where  the  cause  in 

new  application  for  a  writ,  so  that  a  which  it  issued  had  been  removed  by 

decision  may  be  had  as  to  the  officer's  writ  of  error  to  the  Supreme  Court  of 

duty  under  the  new  statute.     State  v,  the  United  States,  until  that  court  by 

Harvey,  14  Wis.  151.  some  action  of  its  own  has  returned  the 

1.  Savannah,     etc.,    Canal    Co.     v.  case  to  the  state  court.     Frazee  v.  Car- 
Shuman,  91  Ga.  400;    People  v.  West  dozo,  6  S.  Car.  315. 

Troy,  25   Hun  (N.   Y.)  179;    State  v.  Bight  to  Oljaet  Waived.  — A  person 

Harvey,  14  Wis.  151;   U.  S.  v,  Labette  who  has  neglected  or  disobeyed    an 

County,  7  Fed.  Rep.  318;   U.  S.  v.  La-  order  of  the  court  awarding  a  peremp- 

bette  County,  s  McCrary  (U.  S.)  35;  U.  tory  writ,  after  appealing  from  it,  and 

S.  9.  Green,  53  Fed.  Rep.  769.  stipulating  to  abide  by  the  decision  on 

]>«fiitnlti  \rj   Other  Omoan.  —  It    was  appeal,  cannot  claim  in  justification 

held  in  U.  S.  v.  Labette  County,  a  Mc-  that  the  court  had  no  jurisdiction  to 

Crary  (U.  S.)  25,  that  a  board  of  super-  issue  the  writ.     People  v.  Rice,  144  N. 

visors  which  had  been  commanded  to  Y.  249. 

levy,    collect,    and  pay   over    certain  8.  Delgado  «>.  Chavez,   5    N.   Mex. 

taxes  was  not  liable  to  punishment  for  653;  Exp,  Rowland,  104  U.  S.  604. 

contempt  where  the  county  clerk  and  4.  State  v.  Elkinton,  30  N.  J.  L.  335; 

treasurer  of  the  county  had  failed  to  Brown  v.  Rah  way,  53  N.  J.  L.    156; 

perform  their  duties  in  connection  with  People  v.  Fisk,  3  Thomp.  &  C.  (N.  Y.i 

the  levy  and  collection  of  such  taxes;  461;  State  v.  Jones,  i  Ired.  L.(N.  Car.) 

but  it  was  held  also  that  the  board  129*  Com.  v.  Brady,  6  Phila.  (Pa.)  121, 

might  be  required  to  proceed  against  23  Leg.  Int.  (Pa.)  109;  U.  S.  v.  Labette 

the  clerk  and  treasurer  to  compel  them  County,  7  Fed.  Rep.  318;  Rex  v.  Edy- 

to  perform  their  duties.  vean,  3  T.  R.  352. 

WantofKoans. —  In  Savannah,  etc..  Officer  and   Saooeoior.  —  In    State    v. 

Canal  Co.  v,  Shuman,  91  Ga.  400,  it  Elkinton,  30  N.  J.  L.  335,  attachments 

was  held  that  although  want  of  means  for  not  obeying  a  mandamus  to  open 

might  avail  as  a  reason  for  not  inflict-  road,  served  on  an  overseer  after  he 

ing  punishment  for  disobedience  of  a  went  out  of  office,  and  not  served  on 

writ  of  mandamus,  it  affords  no  con-  his  successor,  were  refused  as  to  both, 

elusive  reason  against    ordering    the  6.  Brown  t^.  Rahway,  53  N.J.  L.  156; 

writ  to  issue.  State  v,  Jones,  i  Ired.  L.  (N.  Car.)  129; 

2.  People  V,  Donovan,  135  N.  Y.  76,  Rex  v,  ^dyvean,  3  T.  R.  352. 

siting ^  Am.  and  Eng.  Encyc.  of  Law  (ist  Why  Ho  Botum.  —  Where  an  alterna- 

ed.)  788.     See  also  In  re  McCain,  9  S.  tive  mandamus  is  issued,  and  no  an- 

Dak.  57;    Frazee  v,  Cardozo,  6  S.  Car.  swer  or  return  of  cause  is  made,  the 

315.     But  see  People  v.  Rice,  144  N.  Y.  court  may  be  moved  for  an  attachment 

349.  against  the  persons  to  whom  it  hat 
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where  the  writ  was  not  properly  authenticated.* 

But  ft  Penon  Who  Hm  Aetnal  Knowlodgo  of  a  decision  awarding  a 
peremptory  mandamus  may  be  punished  for  contempt  for  com- 
mitting an  act  in  disobedience  of  the  writ  before  a  formal  written 
mandate  has  been  served  upon  him.* 

For  Failure  to  Answer.  —  And  it  has  been  held  that  a  respondent 
may  be  proceeded  against  for  contempt  for  failure  to  make 
return  to  an  alternative  writ.' 

If  a  SnfBoieiit  Aniwer  to  an  alternative  writ  of  mandamus  is  made, 
although  it  may  be  false,  the  respondent  is  not  in  contempt.* 

Supension  of  Piuiislunent.  —  An  Appeal  or  writ  of  error  in  mandamus 
proceedings  suspends  punishment  for  contempt  for  not  obeying 
the  writ.* 

Agreement  to  Bnipend.  —  The  operation  of  a  mandamus  may  also  be 
suspended  by  an  agreement  between  the  parties.* 

b.  Method  of  Procedure  —  Attaohment.  —  To  enforce  com- 
pliance  with  a  peremptory  writ  of  mandamus,  and  to  obtain 
jurisdiction  of  the  defendant  in  order  to  impose  punishment  on 
him  for  disobedience  of  such  writ,  the  person  of  the  defendant  b 
attached.'' 

been  directed,  and  in  such  a  motion  6.  State  v.  Webber,  31   Minn.   213: 

the  attachment  ought  to  be  refused  un-  U.  S.  v,  Kendall,  5  Cranch  (C.  C.)  385. 

less  there  has  been  a  personal  service  And    see  infra^    XXV.   5.    Supersciau 

of  the  writ,  or  such  a  service  as  the  and  Stay, 

court,  by  special  order  under  the  cir-  Afflrmaaee  of  Jodgmeat.  —  Upon  af- 

cumstances  of  the   case,   may  direct,  firmance  by  the  Supreme  Court  of  the 

State  V,  Jones,  i  I  red.  L.  (N.  Car.)  129.  United  States  of  a  judgment  of  the 

8ervioebyPiiblieatio&. —  Where  notice  Circuit  Court  awarding  a  peremptory 

of  a   mandamus  has  been  served   by  mandamus,   the   Circuit  Court,   upon 

publication  as  to  some  of  the  members  receiving  the  order  of    the  Supreme 

of  a  corporation,  an  attachment    for  Court,  will   not    issue  an   attachment 

contempt  may  be  answered  by  showing  against  the  defendant  for  contempt  in 

that  they  had  no  actual  notice.     Rex  not  obeying  the  peremptory  writ  which 

V.  Edyvean,  3  T.  R.  352.  was  superseded  by  the  writ  of  error, 

1.  Ho  Seed  to  Writ.  —  In   People  v,  but  will  issue  an  alias  writ  of  peremp- 

Fisk,  3  Thomp.  &  C.  (N.  Y.)  461,  a  writ  tory  mandamus.     U.  S.  v.  Kendall,  5 

of  mandamus  issued  by  the  court  was  Cranch  (C.  C.)  385. 

served  without  having  the  seal  of  the  6.  Power   of   Awtgnee   of   Bolator.— 

court  affixed,  and  it  was  held  that  such  Where  a    mandamus    has    issued    to 

service  was    a  nullity,  and  that  pro-  compel   the   levy  of  a   tax   to   pay  a 

ceedings  for    contempt  could   not  be  judgment,   a  subsequent  assignee  of 

founded  thereon.  the  judgment  may  relieve  the  respond- 

8.  People  V.  Rice,  80  Hun  (N.   Y.)  ents  from  the  command  of  the  writ  to 

437.  levy  the   tax,   but  he  cannot  relieve 

8.  State  V,  Jennings,  56  Wis.  113.  them  from  liability  to  be  punished  for 

4.  Cavanaugh  v.  School  Dist.,  6  Pa.  contempt  for  a  prior  failure  to  execute 

Co.  Ct.  Rep.  35.  the   command   of  the   writ.     State  v, 

Exonse  for  IMiiobedienee.  —  Whether  or  King,  29  Kan.  607. 

not  a  failure  to  obey  a  peremptory  writ  7.  Florida.  —  State  v.  Board  of  Can> 

can  be    excused  on   the  grounds  ad-  vassers,  17  Fla.  9. 

vanced  by  the  respondent  is  a  question  Georgia,  —  Harris  v.  State,  2  Ga.  290. 

of  fact  determinable   in  the  court   in  Illinois,  —  People  v.  Pearson,  4  IlL 

which  the  contempt  proceedings  are  in-  270:    Highway  Com'rs  v.  People,  31 

stituted.      Delgado  v,   Chavez,   5    N.  111.  97. 

Mex.  653;   Ex  p,  Rowland,  104  U.  S.  Iowa,  —  State  v.  Smith,  9  Iowa  334. 

604.  Kentucky,  —  Daniel  v.  County  Cc,  I 
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Ona  Attaehmont  should  be  issued  against  several  members  of  a 
board.* 

Bnle  to  8how  Ganso.  —  Contempt  proceedings  to  punish  a  respond- 
ent for  disobedience  of  a  mandamus  are  generally  begun  by  rule 
to  show  cause  why  such  punishment  should  not  be  inflicted.^ 

How  Bnlo  Obtained.  —  Application  for  a  rule  to  show  cause  why  an 
attachment  should  not  issue  is  generally  supported  by  an  affidavit 
showing  the  facts  which  it  is  claimed  justify  the  issuing  of  the 
attachment;*    but  in  one  jurisdiction  the  proceeding  has  been 

Bibb  (Ky.)496;  Maddox  v,  Graham,  2  return  shows  that  there  was  no  inten- 

Metc.  (ICy.)  56.  tional  contempt  on  their  part,  instead 

Maryland.  —  Weber  v.  Zimmerman,  of  an  attachment  an  alias  mandamus 

23  Md.  45.  will  issue. 

New  Jersey,  —  State  v,  Elkinton,  30  Hotice  of  Attaohment.  —  It  has  been 

N.  J.  L.  335;    Chosen  Freeholders  v.  held  that  notice  should  be  given  before 

Pennsylvania  R.  Co.,  41  N.  J.  L.  250;  an  attachment  for    contempt  in    not 

Brown  v.  Rahway,  53  N.  J.  L.  156.  obeying  a   peremptory   mandamus  is 

New    York,  —  People   v.   Judges,    2  issued.     Brown  v,  Rahway,  53  N.   J. 

Cai.  (N.  Y.)  97;    People  v.  Delaware  L.  156. 

County,  9  Abb.   Pr.  N.  S.  (N.  Y.  Su-  1.  Durant  v.  Washington  County,  i 

freme   Ct.)  408;    People  v.  Judges,  i  Woolw.(U.  S.) 377,  in  which  case  it  was 

ohns.  (N.  Y.)  64.  held   that  if    more   than  one   writ  is 

North   Carolina.  —  State  v.  Jones,  I  issued  they  will  be  consolidated. 

Ired.   L.  (N.  Car.)  129;    Fry  v,  Mont-  2.  Arkansas.  —  Ex  p.    Woodruff,    4 

gomery  County,  82  N.  Car.  304.  Ark.  630. 

Ohio.  —  State  v.  Crites,  48  Ohio  St.  Georgia,  —  Ex  p.  Camochan,  T.  U. 

460.  P.  Charlt.  (Ga.)  316. 

Pennsylvania.  —  Com.    v.    Brady,   6  Kansas,  —  State    v.   King,   29    Kan. 


Phila.  (Pa.)  121,  23  Leg.  Int.  (Pa.)  109;    607. 
Com.   V.   Sheehan,   81*    Pa.    St.    132;        N 


North  Carolina. —  Johnston  v.  Cleave- 

0*Donnell  v.  School  Dist.,  133  Pa.  St.  land  County,  67  N.  Car.  loi. 

162.  West  Virginia.  —  State  v,  Cunning- 

West  Virginia.  —  Fisher  v.  Charles-  ham,  33  W.  Va.  607. 

ton,  17  W.  Va.  628.  United  States.  —  U.  S.  v.  Buchanan 

Wisconsin. -^SXAXfi,    v.    Harvey,     14  County,   5   DiU.   (U.   S.)    288;    Ex  p. 

Wis.  151.  Bradstreet,  8  Pet.  (U.  S.)  588. 

United  States,  —  U.  S.  c/.  Kendall,  5  See  also  article  Contempt,  vol.  4,  p. 

Cranch    (C.    C.)    385;     U.    S.   v.    Lee  782. 

County,  2  Biss.  (U.  S.)  77;  ^jr/.  Brad-  Bnle   or    Attaehnunt.  —  In    State    v. 

street,  8  Pet.  (U.  S.)  588;    U.  S.  v.  Bu-  Board  of  Canvassers,  17  Fla.  23,  it  was 

chanan    County,  5   Dill.   (U.   S.)  285;  said:    *'  If  the  statement  or  response 

Thompson    v.   U.   S.,   103  U.   S.  480;  is  not  true,  then,  upon  proper  allega- 

President  v.  Elizabeth,  40  Fed.  Rep.  tions  and  proofs,  either  a  rule  to  show 

799.  cause  or  an  attachment  for  contempt 

England.  —  Coventry's  Case,  2  Salk.  will  issue." 

429;    Rex   V.   Edyvean,  3  T.   R.   352;  8.  McAleese  v.  State,  42  Neb.  886; 

Bailiffs'  Case,  2  Stra.  808.  People  v.  Judges,  2  Cai.  (N.  Y.)  97. 

Attachmsnt  Hot  the  Only  Prooasi.  —  It  The  Affidavit  for  Attaohment  against 

was  intimated  in  Maddox  v.  Graham,  the  judgment  of  an  inferior  court  for 

a  Mete.  (Ky.)  56,  that  an  attachment  disobeying  a  mandamus  ordering  him 

was  not  the  only  process  arailable  in  to  sign  a  bill  of  exceptions  ought  to 

punishing  for  contempt.  show  that  the  person  served  is  the  one 

AUaa  Kandamua  Instead  of  Attachment,  whose  dut^  it  is  to  sign.     People  v, 
—  In  Ex  p.   Woodruff,  4  Ark.  630,  it  Judges,  2  Cai.  (N.  Y.)  97. 
was  held  that  all  the  judges  of  an  8aoh  Affidavit  Kay  Be  Sworn  To  before 
inferior  court  subject    themselves    to  any  officer  by   law  authorized  to  ad- 
attachment  for  contempt  by  not  obey-  minister  an  oath.     McAleese  v.  State*' 
log  the  peremptory  writ,  yet  if  their  42  Neb.  886. 
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instituted  by  a  petition  for  an  attachment.* 

Bnle  to  Beturn  Writ.  —  And  it  has  been  held  in  England  that  such 
an  attachment  will  not  be  granted  until  a  peremptory  rule  to 
return  the  writ  has  been  first  issued.* 

Prooeedingi  SabMquMit  to  AttMhrnent.  —  See  article  CONTEMPT,  vol. 
4,  p.  785.' 

c.  Against  Whom  Obedience  Enforced  —  Penom  cuuiif 

OiiobodieiLM.  —  In  enforcing  obedience  to  a  peremptory  writ  of 
mandamus  the  proceedings  are  to  be  taken  against  the  persons 
who  cause  disobedience.'* 

Psnons  Who  Owe  ObodienM.  —  The  proceedings  should  be  against 
the  persons  who  should,  in  fact,  execute  the  mandamus.^ 

Only  Oviltj  Ponons  Poslihed.  —  When  a  peremptory  writ  of  man- 
damus is  directed  to  several  defendants,  punishment  for  disobedi- 
ence will  be  inflicted  upon  those  defendants  only  who  in  fact 
have  disobeyed  the  writ.  The  defendants  who  have  been  ready 
and  willing  to  perform,  but  were  unable  to  do  so  without  the 

1.  Tyler  v.  Hamersley,  44  Conn.  410.  North  Carolina,  —  State  r.  Jones,  l 

S.  Coventry's  Case,  a  Salk.  420.  Ired.  L.  (N.  Car.)  129. 

Copy  of  Setnm.  —  On  an  application  Ohio,  —  HoUister  v.  Judges,  8  Ohio 

for  attachment  for  contempt  because  of  St.   soi;     State    v.    Trustees,    Wri^t 

an  insufficient  return,  the  relator  must  (Ohio)  559. 

produce  at  least  a  copy  of  such  return.  Wisconsin,  —  State  v.    Madison,    15 

Wilton  V,  Chambers,  5  N.  &  M.  431,  36  Wis.  30. 

E.  C.  L.  415.  UniUd  States,  — V,  S.  v,  Buchaoaa 

8.  An  Order  Contnlng  and  Imprisoning  County,  5  Dill.  (U.  S.)  285 ;    Leaven- 

a  defendant  for  contempt  should  spe-  worth  County  v.  Sellew,  99  U.  S.  624; 

cify  on  its  face  wherein  the  contempt  Durant    v.     Washington     County,    i 

consisted.     People   v.   Turner,  i   Cal.  Woolw.   (U.   S.)   377;  U.   S.   v.  Bout* 

188.  weU,    17    WalL   (U.   SJ    604;    U.    S. 

Answer  Vo  Part  of  Beoord.  —  That  the  r,  Labette  County,  7  Fed.    Rep.  318; 

sworn  answer  of  the  respondent  to  a  President  v,   Elizabeth,  40  Fed.  Rep. 

writ  of  attachment  for  contempt  in  re-  799;    Thompson  v,   U.   S.,    103  U.  S. 

fusing  obedience  to  a  peremptory  man-  480. 

dam  us  is  no  part  of  the  record  of  the  AH  Persons    Ganibig   JUiobedienoe. — 

proceedings  under  the  writ  of  attach-  When  a  writ  of  mandamus  is  directed 

ment,  unless  made  so  by  a  bill  of  ex-  to  a  board  of  canvassers  consisting  of 

ceptions,    see     Highway     Com'rs    v.  a  county  judge  and  two  justices  of  the 

People,  31  111.  97.  peace,  an  attachment  for  contempt  in 

4.  Alabama.  —  Eufaula  v.  Hickman,  disobeying  the  writ  should  run  against 

57  Ala  339.  the  justice  as  well  as  the  judge.    State 

Connecticut.  —  Tyler    v.    Hamersley,  v.  Smith,  9  Iowa  334. 

44  Conn.  393.  6.  People  v.  Judges,  2  Cai.  (N.  Y.) 

Iowa.  —  State  z\  Smith,  9  Iowa  334.  97;  HoUister  v.  Judges,  8  Oh  o  St.  209; 

Kentucky.  —  Maddox   v,  Graham,  2  U.  S.  v,  Boutwell,  17  Wall.  (U.  S.)6o4. 

Mete.  (Ky.)  56.  And  see  U.  S.  v,  Labette  County,  7 

Louisiana,  —  State  v.  Judge,  38  La.  Fed.  Rep.  318;    President  s^.  Elizabeth, 

Ann.  43;    State  v.  Police  Jury,  39  La.  40  Fed.  Rep.  799. 

Ann.  979.  Aots  Hot  Within  Soopeof  ]hitloB.~It 

Ne70  Jersey.  —  State   v,  Elkinton,  30  was  held  in  President  v.  Elizabeth,  40 

N.  J.  L.  335.  Fed.  Rep.  790,  that  city  officers  could 

New    York.  —  People   v.  Judges,    2  not  be  punished  for  disobeying  a  writ 

Cai.  (N.   Y.)  97;    People  v.  Delaware  of  mandamus  which  commanded  the 

County,  9  Abb.   Pr.  N.  S.  (N.  Y.  Su-  performance  of  acts    not   within    the 

preme  Ct.)  408;    People  v.  Champion,  scope    of    their    duties    as    such  dty 

16  Johns.  (N.  Y.)  61.  officers. 
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co-operation  of  the  others,  will  not  be  punished.  * 

Poaiehment  Inflloted  on  Indiyidiiale.  —  When  a  peremptory  writ  of 
mandamus  is  directed  to  a  board  of  officers  and  they  fail  to  per- 
form the  commands  of  the  writ,  punishment  for  such  failure  is 
inflicted  on  the  individuals  comprising  the  board,  and  not  upon 
the  board  as  a  whole.*  The  proceeding  should  be  against  the 
©fficer,  not  the  office.' 

Kembere  of  Board.  —  When  a  writ  of  mandamus  issues  to  a  board, 
only  those  members  who  vote  against  compliance  are  to  be  pun- 
ished.'* 

Offloer  of  Corporation.  —  Where  a  peremptory  mandamus  is  directed 
against  a  corporation,  punishment  for  disobedience  is  to  be 
inflicted  on  the  officers  of  the  corporation  who,  under  its  charter 
and  by-laws,  have  power  to  perform  the  acts  commanded  by  the 
writ.* 

Offloer  and  Snooewor.  —  As  between  a  public  officer  and  his  suc- 
cessor, punishment  for  disobedience  of  a  peremptory  writ  of  man- 
damus is  to  be  inflicted  upon  the  person  actually  in  default.* 

1.  Eufaula  v,  Hickman,  57  Ala.  339;  judges  authorized  to  hold  or  participate 
State  V.  Smith,  9  Iowa  334;  State  v.  in  holding  the  court.  In  case  of  dis- 
Judge,  38  La.  Ann.  43;  U.  S.  z/.  Bu-  obedience  to  the  mandate  of  the  super- 
chanan  County,  5  Dill.  (U.  S.)  285;  visory  court  the  authority  to  compel 
Leavenworth  County  v,  Sellew,  99  U.  obedience  is  exercised  over  the  judges 
S.  624.  But  see  Bailiffs'  Case,  2  Stra.  personally  having  the  power  to  exercise 
808.  the  functions  of  the  court."     Hollister 

Where  Two  out  of  Three  Jndgee  of  a  v.  Judges,  8  Ohio  St.  204. 

County  Court  refused  to  obey  a  peremp-  4.  Eufaula  v,  Hickman,  57  Ala.  339; 

tory   writ  of    mandamus,    they    were  State   v.  Smith,  9  Iowa  334;  State  v. 

ordered  to  return  the  writ  into  court  Judge,  38  La.  Ann.  43.     But  see  Bail- 

with  a  sworn  return  thereon,  and  also  Iffs'  Case,  2  Stra.  808. 

to  show  cause  why  they  should  not  be  To  a  CanyaMing  Board.  —  Where   an 

attached  for  contempt.     U.  S.  v,  Bu-  attachment    runs    against    the    judge 

chanan  County,  5  Dill.  (U.  S.)  285.  alone  of  a  canvassing  board  consisting 

2.  People  V,  Delaware  County,  9  of  the  judge  and  two  justices  of  the 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  peace,  and  he  returns  that  he  is  willing 
408;  State  V,  Trustees,  Wright  (Ohio)  to  obey  but  was  overruled  by  the  other 
559;  People  V.  Champion,  16  Johns,  members  of  the  board,  he  cannot  be 
(N.  Y.)6i;  Maddox  z^.  Graham,  2  Mete,  punished  for  disobedience.  State  v, 
(Ky.)  56.  Smith,  9  Iowa  334. 

8.  State  V,  Smith,  9  Iowa  334;  U.  S.  What  Is  a  Dieobedienoe.  —  Disobedi- 

r.  Boutwell,  17  Wall.  (U.  S.)  607.     And  ence  of  a  mandamus  ordering  a  city 

see  Hollister  v.  Judges,  8  Ohio  St.  204.  council  to  provide  for  the  payment  of 

By  Individnal,   Hot  Official,  Name.  —  a  city  debt  is  shown  by  those  members 

Where    a    peremptory   writ    of    man-  of  the  council  who,  after  the  debt  is 

damus  is  issued  addressed  to  a  county  budgeted  on  the  report  of  the  finance 

judge,  a  writ   of    attachment  for  con-  committee,  vote  against  an  ordinance 

tempt  in  not  obeying  the  order  of  the  for  its    payment.     State  v.  Judge,  38 

court  should  run  against  the  officer  by  La.  Ann.  43. 

his  individual   name,  and  not  by   his  Attachment     Againit    AU.  —  In     the 

official  name  alone.     State  v.  Smith,  9  Bailiffs'  Case,  2  Stra.  808,  it  was  held 

Iowa  334.  that  where  a  writ  was  directed  to  two 

Where  Other  Judges  of  Same  Court. —  there  must  be  an  attachment  against 

"A  writ  of  mandamus  to  a  subordinate  both,  though  one  was  ready  to  obey, 

judicial  tribunal  is  properly  directed  to  6.  Tyler  v.  Hamersley,  44  Conn.  393. 

the  judge  or  judges  of  the  court,  and  6.  State  v.  Police  Jury,  39  La.  Ann. 

especially  where  there  may  be  other  979;    State   v,   Madison,    15    Wis.   30; 
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d.  Nature    of    Punishment  —  impfiMimient.  —  A  court,   in 

enforcing  its  peremptory  writ,  may  imprison  the  defendant  until 
he  complies  with  the  writ.* 

Fine.  —  Obedience  to  a  peremptory  writ  of  mandamus  may  also 
be  enforced,  and  disobedience  punished,  by  the  imposition  of  a 
fine  on  the  defendant,*  or  he  may  be  both  fined  and  impris- 
oned.' 

Attoniey'i  Feat.  —  It  has  been  held  that  the  court,  in  imposing  a 
fine  for  disobedience,  may  include  as  an  expense  a  fair  compen- 
sation to  the  relator's  attorney  for  his  services  in  the  proceeding.* 

XXTTT.  Daxaoes  —  Bight  to  DamagM.  —  In  actions  for  mandamus 
the  recovery  of  damages  is  not  the  principal  relief  sought,  but  is 
merely  collateral  to  the  main  relief.* 

BamagM  Follow  Judgment.  —  In  some  states  it  is  held  that  damages 
follow  a  judgment  awarding  the  relator  a  peremptory  writ,* 

Thompson  v,  U.  S.,  103  U.  S.  480.     But  Rochester,  etc.,  R.  Co.,  14  Hun  (N.  Y.) 

see  Stale  v.  Elkinton.  30  N.  J.  L.  335.  371;    People   v.    Rice,   144  N.  Y.  249; 

Xayor   and   Common   ConneiL  —  If  a  People  v.  Rochester,  etc.,  R.  Co.,  76  K. 

mayor  and  part  of  a  common  council  Y.  294;    State  v.  Cunningham,  33  W. 

go  out  of  office  after  an  alternative  writ  Va.   607;    In   re    Delgado,    140  U.  S. 

is  served  upon  them,  their  duties  de-  586. 

volve   upon   their  successors  and  the  Amount  of  Fino.  —  Where  it  appeared 

peremptory  writ  may  be  enforced  upon  that  the  defendant  had  been  guilty  of 

the  mayor  and  common  council  gener-  contempt  in  failing  to  comply  with  the 

ally.     State  v.  Madison,  15  Wis.  30.  requirements  of  a  peremptory  writ,  bat 

Comolidatod  Paxiih.  —  A    mandamus  that  the  contempt  was  not  wilful,  and 

made   peremptory   against  the  police  that  no  pecuniary  loss  had  been  sos- 

jury  of  a  division  of  a  parish  may  be  tained,  it  was  held  that  the  court  should 

enforced  after  a  consolidation  of  the  impose  a  fine   sufficient  to  cover  the 

divisions  against  the  police  jury  of  the  costs  and  expenses  in  the  proceedings, 

parish   thus  formed.     State  v.   Police  to  punish  for  the  contempt,  but  that  it 

Jury,  39  La.  Ann.  979.  was  error  to  include  therein  the  costs 

1.  People    V.    Salomon,   54    111.   39;  in   the  mandamus  proceedings.    Peo- 

Kaye  v.  Kean,  18  B.  Mon.  (Ky.)  839;  pie  v,  Rochester,  etc.,  R.  Co.,  14  Hon 

Boasen   v.   State,   47  Neb.  245;  In  re  (N.  Y.)  371. 

Delgado,  140  U.  S.  586.  Failure  to  Hake  Setnrn  to  Ordar  to 

Imprisonment    InefFeetnaL  —  **  If    the  Show  Cause.  —  It  has  been  held  that  a 

defendant  does  not  choose  to  obey  the  fine   will   not  be   imposed  merely  for 

order  he  may  be  arrested  and  impris-  failure  to  make  return  to  an  order  to 

oned,  but  if  he  chooses  to  remain  in  show   cause.     Fletcher  v,   Kalamazoo 

prison  the  order  will  remain   unexe-  Circuit  Judge,  39  Mich.  301. 

cuted."    State  v.  Judge,  21  La.  Ann.  Biioretion  of  Ckrart.  —  That  the  impo- 

741.  sition  of  a  fine  is  a  matter  within  the 

Statute  Limiting  Fine.  —  It  was  held  discretion  of  the  court,  see  State  v. 

in  In  re  Delgado,  140  U.  S.  586,  that  a  Cunningham.  33  W.  Va.  607. 

statute  limiting  the  fine  to  be  imposed  8.  People    v,    Salomon,   54    111.  39; 

for  violation  of  peremptory   writ,  and  People  v.  Rochester,  etc.,   R.  Co.,  14 

providing  that  such  fine  should  be  a  Hun  (N.  Y.)  374;  In  re  Delgado,  140 

bar  to  an  action  for  any  penalty  in-  U.  S.  586. 

curred  by  reason  of  neglect  or  refusal  4.  People  v,  Rochester,  etc.,  R.  Co., 

to  perform  the  duty,  did  not  deprive  76  N.  Y.  294. 

the  court  of  its  power  to  punish  for  6.  People     v.    Bricklayers'    Benev., 

disobedience  to  the  writ  or  compel  obe-  etc..  Union,  20  N.  Y.  App.  Div.  8. 

dience  by  imprisonment.  6.  Ferguson  v.  State,  31  N.  J.  L.  283; 

8.  People    V,   Salomon,   54    111.    39;  State  z'.  Board  of  Public  Works,  36  Ohio 

People  z/.  Pearson,  4  111.  270;  Highway  St.  409;  Bush  v.  Geisy,  16  Oregon  355; 

Com'rs  V,  People,  31  111.  97;  People  v.  State  v.  Young,  6  S.  Dak.  406.    Bol 
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On  IUm  Betnrn.  —  At  common  law,  and  in  those  states  where  the 
return  is  still  regarded  as  conclusive  and  the  relator  is  left  to  his 
action  for  a  false  return,  if  he  succeeds  in  proving  that  the  return 
is  in  fact  false  he  is  entitled  to  a  peremptory  writ  and  to  such 
damages  as  he  may  have  sustained  by  the  respondent's  conduct.* 
But  if  there  can  be  no  recovery  for  a  false  return  there  can  be  no 
recovery  of  damages.* 

BamagM  in  Original  Action  as  for  FUso  Betnm.  —  In  some  jurisdictions, 
under  the  statute  of  Anne  and  statutes  modeled  after  that  stat- 
ute, the  right  to  recover  damages  in  mandamus  cases  is  the  same 
as  it  formerly  was  in  an  action  in  the  case  for  false  return.' 

Ho  Bight  to  Bamaget.  —  If  the  relator  is  not  entitled  to  a  per* 
emptory  writ  he  is  not  entitled  to  damages.'* 

see  State  v,  Edgefield  County,  i8  S.  **  The  relator  demurred  to  the  respond- 

Car.  598.  ent's  return.      The    decision    of   this 

Ho  Damages  Found  \j  Jury.  —  It  was  court,  in  effect,  sustained  his  de- 
held  in  Ferguson  v.  State,  31  N.  J.  L.  murrer.  Thus  the  return  was  ad- 
284,  that  the  relator  was  entitled  to  re-  judged  insufficient  in  law;  and  for  this 
cover  damages  as  of  course,  although  reason,  as  well  as  because  the  facta 
not  found  bjr  the  jury,  where  the  ver-  alleged  in  the  return  were  neither 
diet  was  against  the  defendant.  traversed  nor  pleaded  to,  there  could 

A  Statute  CKving  Damages  in    man-  have  been  no  foundation  for  an  action 

damns  cases  has  been  held  not  to  re-  for  false  return.     The  relator  is,  there* 

quire  an   issue  of  fact  to  entitle  the  fore,  not  entitled  to  an  assessment  of 

relator  to  damages.     Damages  ma^  be  damages." 

awarded  though  a  peremptory  writ  is  8.  Georgia,  —  Johnson  v.  State,  z  Ga^ 

given    in  the    first    instance.     People  271. 

V.  Wappingers  Falls,  151   N.  Y.  386,  Missouri,  —  State  v,    Ryan,   2    Mo, 

reversing  91  Hun  (N.  Y.)  317.  App.  303. 

Vo  Damages  Against  State.  —  In  State  New   Jersey,  —  Hopper    v.    Chosen 

V,  Board  of  Public  Works,  36  Ohio  St.  Freeholders,  52  N.  J.  L.  313. 

409,  under  a  statute  providing  that  "if  New  York,  —  People  v,  Wappingers 

judgment  be  given  for  the  plaintiff  the  Falls,  13  Misc.  Rep.  (N.  Y.  Supreme 

relator  may  recover  damages  which  he  Ct.)  732;  People  v.  Order  of  American 

has  sustained,  to  be  ascertained  by  the  Star,  53  N.  Y.  Super.  Ct.  66;  People  v, 

court,  or  a  jury,  or  by  a  referee,  or  Batchellor,   53  ^f.   Y.   128;    People  v. 

master,    as    in    a    civil    action,"    the  Richmond  County,  28  N.  Y.  112;  Peo- 

assessment  of   damages    against    the  pie  v.   Safe,  3   How.   Pr.  (N.  Y.  Su- 

state,  in  favor  of  the  relator,  was  held  preme  Ct.)  56;    People  v.  Finger,  24. 

to  be  unauthorized.  carb.  (N.  Y.)  341. 

1.  State  V.  Jefferson  County,  II  Kan.  North   Carolina,  —  State  v.  King,   I 

66;     Daniel    v.    County    Ct.,    i    Bibb  Ired.  L.  (N.  Car.)  22. 

(Ky.)  496;     People    v,    Brooklyn,    13  South    Carolina.  —  State    v.   County 

Wend.   (N.   Y.)  131.    And  see  supra^  Treasurer,  10  S.  Car.  40. 

XVI.  8.  Action  for  False  Return,  4.  Tucker  v.  Justices,  i  Jones  L.  (N. 

Only  When  Priyate  Bight  Involved.  —  Car.)  451;  Fink  v,  St.  Peter's  Catholic 

It  has  been  held  that  the  right  to  re-  Beneficial  Assoc,  6  Lane.   Bar  (Pa.) 

cover  damages  for  a  false  return  ap-  177. 

plies  only  in  cases  where  a  private  Setnm  of  Performanoe.  —  On  a  man- 
right  is  involved.  State  v.  King,  i  damns  to  restore  a  corporator,  if  the 
Ired.  L.  (N.  Car.)  22.  defendants  return  to  the    alternative 

8.  State  V,  Ryan,  2  Mo.  App.  303;  writ  that  the  relator  has  been  restored 

People  V.  Wappingers  Falls,  13  Misc.  iand  the  costs  paid,  the  latter  cannot 

Rep.  (N.  Y.  Supreme  Ct.)  732,  91  Hun  proceed  for  damages  where  he  has  not 

(N.  Y.)  317.  claimed  them  in  his  petition.    Fink  u 

Setun     Inrallioient. —  In     State     v,  St.  Peter's  Catholic  Beneficial  Asaoc^ 

Ryan,  2  Mo.  App.  310,  the  court  said :  6  Lane.  Bar  (Pa.)  177. 
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interMt.  —  As  a  general  rule,  interest  is  not  allowed  as  part  of 
the  damages  in  mandamus  cases.  ^ 

Amonnt  <if  Bamagot.  —  When  the  relator  is  entitled  to  damages  the 
measure  thereof  is  the  actual  injury  sustained  by  him.*  Such 
damages,  however,  may  be  merely  nominal.' 

AiMsiIng  DamagM.  —  Where  the  issues  of  fact  in  a  mandamus  case 
have  been  submitted  to  the  jury  its  findings  as  to  damages  are 
binding  upon  the  parties.'* 

ZZI7.  Costs  —  1.  Bight  to  Costs  —  Bight  to  Oorts  FoUowa  JndgBint. 
—  If  the  respondent  is  adjudged  to  be  entitled  to  a  peremptory 
mandamus,  the  general  rule  is  that  he  is  also  entitled  to  recover 
the  costs  of  the  proceedings.* 

On   Quantnm    Kemit.  —  *' The    peti-  6.  California,  —  People  er.  Loucks,  a8 

tioner  roust  show  himself  entitled  to  Cal.  68. 

the  specific  right,  and  failing  in  that,  Illinois,  —  Pike  County  v.  People,  II 

the  suggestion  that  he  should  recover  111.  202. 

damages  and  have  a  writ  of  inquiry,  Michigan,  —  Kelicy  v.   Simpson,  79 

as  upon  9l  quantum  meruit  under  the  Mich.  392;  Pulling  z^.  Durfee,  85  Mich, 

common    counts    in    assumpsit,     has  40. 

nothing    whatever    to    support     it."  Nevada, — State    v.   McCullongh,   3 

Tucker    v.    Justices,    i   Jones  L.   (N.  Nev.  202. 

Car.)  451.  New  Hampshire,  —  Fox  v.  Whitney, 

1.  Reeder    v,   Wexford    County,   37  32  N.  H.  408;  Ballou  v.  Smith,   31  N. 

Mich.      351;      People     v,     Richmond  H.  413;  School  Dist.  No.  8  zr.  Perkins, 

County,  28  N.  Y.  112;  State  v.  Board  of  49  N.  H.  538. 

Public  Works,  36  Ohio  St.  409;  State  v.  New  York,  —  People  ».  Fitch,  147  N. 

Warner.  55  Wis.  271.  Y.  355.     But  see  People  v.  Columbia,  5 

In  a  KandamuB  Proeaediag  to  Compel  a  Cow.  (N.  Y.)  291. 

Public  Officer  to  Pay  Koney  the  right  to  Oregon,  —  Bush  v,  Geisy,  16  Oregon 

which  is  disputed,  interest  is  not  usu-  355. 

ally  allowed  in  the  absence  of  a  statute  Pennsylvania,  —  Minich    v,    Basom, 

or  a  contract  calling  for  it.     Reeder  v.  (C.  PI.)  12  Pa.  Co.  Ct.  Rep.  508. 

Wexford  County,  37  Mich.  351.  Tennessee,  —  IngersoU  v.  Howard,  I 

Interest  After  Verdict.  —  In  State  v,  Heisk.  (Tenn.)  247. 

Warner,  55  Wis.  271,  it  was  held  that  Utah,  —  Page  v,  Utah  Commission, 

as  the  amount  of  the  claim  involved  in  11  Utah  119. 

the  case  had  been  unliquidated  until  it  Wisconsin.  —  State    v.    Wolfrom,  25 

was  fixed  by  the  special  verdict  of  the  Wis.  468. 

jury  in   the   mandamus    proceedings.  Contra.  —  State  v.  County  Treasurer, 

interest  would  be  allowed  only  from  10    S.    Car.    40;     State    v.    Edgefield 

the  date  of  such  verdict.  County,  18  S.  Car.  597.     And  see  Ex  p. 

Who  Liable  for  Interest.  —  In  People  Garland,  42  Ala.  563;  State  v.  King,  i 

V.  Richmond  County,  28  N.  Y.  112,  it  Ired.  L.  (N.  Car.)  22. 

was  held  that  the  defendants,  who  were  In  Alahama.  —  "  Under  the   practice 

public  officers,  were  personally  liable  prevalent  in   this  state  no  costs  are  re- 

for  interest  on  the  relator's  damages,  covered  or  paid  when  the  rule  nisi  is 

rather  than    the    municipality    which  ordered.     Judgment  for  costs  cannot  be 

they  represented.  rendered  until  the   return  is  made  to 

8.  Daniel  v.  County  Ct.,  i  Bibb  (Ky.)  the   rule.     Tapp.    on   Mandamus  420. 

499;  People  V.  Richmond  County,  28  N.  As  no  return  is  in  practice  made  to  the 

Y.  115;  Judges  V.  People,  18  Wend.  (N.  rule,  no  final  conclusion  of  the  procccd- 

Y.)  88;  State  z/.  Board  of  Public  Works,  ing  is  ever  attained,    and  no  costs  are 

36  Ohio  St.  415.                                          .  recovered.     In  this  respect  our  practice 

8.  Bush  V.  Geisy,  16  Oregon  360.  needs  to  be  re  formed.*'     Exp,  Garland, 

4.  State  V,  Warner,  55  Wis.  271.  42  Ala.  563. 

As  to  the  assessing  of  damages,  see  As  a  Special  Proceeding  in  Vtah.  —  In 

article  Inquests   and   Inquiries,  vol.  Page  v,  Utah   Commission,    11    Utah 

10,  p.  1134.  119,  it  was  held  that  a  mandamus  was 
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Gofti  in  Dlseretion  of  Oovrt.  —  In  a  number  of  states  the  awarding  of 
costs  in  mandamus  cases  is  within  the  discretion  of  the  court, 
and  they  may  be  denied  or  granted  as,  from  the  circumstances 
of  the  case,  may  seem  most  consonant  with  justice.*  Thus 
costs  have  been  denied  to  either  party  where  no  relief  could  be 
given,  though  the  relator  had  made  out  his  case.* 

Saoovery  of  Daniftgei  VooaoMury.  —  It  has  been  occasionally  held  that 
the  plaintiff  cannot  have  his  costs  awarded  him  unless  he  recovers 
damages.' 

Vpon  tho  Beftual  of  tlie  ^oromptory  Writ  the  respondent  is  entitled  to 

a  special  proceeding  within  the  terms  i8    Wend.    (N.    Y.)    79;     People    v, 

of  a  statute  allowing  costs  to  the  plain-  Dutchess  County,  3  How.  Pr.  (N.   Y. 

tiff  as  of  course  upon  a  judgment  in  Supreme  Ct.)  379;  People  v.  Densmore, 

his  favor  in  a  special  proceeding.  i     Barb.     (N.     Y.)     557;     Matter    of 

To  Bo  Paid  out  of  Eitate.  — In  Pulling  Sch wager,  (Supreme  Ct.)  36  N.  Y.  St. 

V.  Durfee,  85  Mich.  40,  in  a  mandamus  Rep.  534;  People  v.  Judges,  i  How.  Pr. 

against  a  probate  judge  to  set  aside  an  (N.   Y.    Supreme    Ct.)   114;    Blunt  v, 

order  refusing  an  allowance,  the  costs  Greenwood,  i  Cow.  (N.  Y.)  15. 

were  given  to  the  relator  to  |)e  paid  out  Oregon,  —  Burgtorf    v,    Bentley,    27 

of  the  estate.  Oregon  268. 

Writ  Granted  on  Kotion.  —  Costs  are  Vermont.  —  Kendall  v,  Aldrich,  68  Vc 

not  usually  given  on  the  granting  of  478. 

an    alternative    or    peremptory    man-  Whore  Fraotioo  Unsettled.  —  In  People 

damus  on    motion.     To  secure    costs  v,  Wayne  Circuit  Judge,  14  Mich.  33, 

the  party  must  go  to  his  demurrer  or  where  the  practice  in   relation  to  the 

issue  of  fact.     People  v.  Columbia,  5  subject-matter  of  the  petition  had  been 

Cow.  (N.  Y.)  291.  unsettled,     costs    were    not    awarded 

*'  At  the  Conuuon  Law,  after  a  man-  against  the  relator,  although  his  peti- 

damus  issued  no  costs  were  to  be  paid  tion  was  denied. 

or  received,  the  king  being  considered  Vo  Intentional  Wrong.  —  Costs  are  not 

the  prosecutor.'*   State  v.  King,  i  Ired.  allowed  on  the  issuing  of  a  mandamus 

L.  (N.  Car.)  22.  if  no  intentional  wrong  on  the  respond- 

Srror  of  Belators'  Counsel. —  In  Fred-  ent's    part     is    charged    or   appears. 

«rick    V.    Mecosta   Circuit    Judge,    52  Mitchell  v.  Huron  Circuit  Judge,   53 

Mich.  529,  where  a  writ  of  mandamus  Mich.  541. 

was  awarded  to  the  petitioner,  but  the  Amendment  for  Ooits.  —  Where  the  rule 

occasion  for  the  writ  was  really  caused  for  a  peremptory  mandamus  is  silent 

by  an  error  of  his  counsel,  costs  were  as  to  costs,   and  there  is  nothing  to 

refused  him.  show  that  it  was  the  intention  of  the 

1.  KanscLs,  —  Evans    v,  Thomas,  32  court  to  grant  costs  to  the  relator,  such 

Kan.  469.  rule  will  not  be  amended  so  as  to  pro- 

Michigan,  —  Mitchell  v,  Huron  Cir-  vide  for  the  payment  of  costs.     People 

•cuit  Judge,   53   Mich.  541;  People   v,  v.  Densmore,  i  Barb.  (N.  Y.)  557. 

Wayne    Circuit   Judge,   14  Mich.   33;  S.  Matterof  Sch wager,  (Supreme  Cc.) 

Wood  V,  Lane,  84  Mich.  521.  36  N.   Y.   St.   Rep.    534;    Kendall    v. 

New  Hampshire,  —  Ballou  r.  Smith,  Aldrich,  68  Vt.  478. 

31  N.  H.  413.  To  Amend  Bootnrd.  —  Where,  in  a  man- 

New     York,  —  Hecox    v,    Ellis,    19  damns  to  compel  a  justice  to  amend 

Wend.  (N.  Y.)   157;  People  v,  Niagara  his   record,  the    writ  was  refused  be- 

County,  50  How.  Pr.  (N.  Y.  Supreme  cause  it   would  not  ultimately  benefit 

Ct.)  353;  People  V,  Queens  County,  83  the  petitioner,  no  costs  were  allowed 

Hun  (N.  Y.)  237;  People  v.  New  York,  to  either  party.     Kendall  v,  Aldrich, 

etc.,  R.  Co.,  47  Hun  (N.  Y.)43;  People  68  Vt.  478. 

V,  Speed,  73  Hun  (N.  Y.)  302;  People  8.  People  v.  Champion,  16  Johns.  (N. 

V,  Harris,  6  Abb.   Pr.  (N.  Y.  Supreme  Y.)  66.     And  see  Kynaston  v,  Shrews- 

Ct.)  30;  People  V,  Onondaga  C.  PI.,  10  bury,   2   Stra.    105 1.     Contra^  Bush  v. 

Wend.  (N.  Y.)  599;  Judges  v.  People,  Geisy,  16  Oregon  355. 
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costs.  ^  But  in  a  few  cases  costs  have  been  refused  to  the 
respondent  where  he  was  not  entirely  free  from  fault.* 

Jadgment  for  Gooti  Alono.  —  There  may  be  a  judgment  for  costs 
alone  when  no  peremptory  writ  is  granted.' 

BiimiBsal  by  Bolator.  —  If  the  relator  dismisses  his  application,  he 
must  pay  all  the  costs  of  the  proceedings.'* 

CobU  in  Action  for  Falao  Return.  —  Under  the  practice  which  denies 
the  relator  a  right  to  traverse  the  return  and  requires  him  to 
bring  an  action  for  a  false  return,  if  he  is  successful  in  that  action 
he  is  entitled  to  costs  against  the  defendant.'  In  some  states 
where  this  rule  has  been  abrogated  and  the  relator  given  the 
right  to  traverse  the  return,  his  right  to  costs  is  still  the  same  as 
in  an  action  for  a  false  return.^ 

1.  Alabama.  —  Ex  /.  Small,  35  Ala.  him.     People   v,   Colbome,    20  How. 

78;  Ex  p,  Henderson,  43  Ala.  392;  Ex  Pr.   (N.  Y.  Supreme  Ct.)  378.     This 

p.  Smith,  69  Ala.  528;   Exp,  South,  statute  applies  to  acts  of  nonfeasance 

etc.,  Alabama  R.  Co.,  65  Ala.  601.  as  well  as  malfeasance. 

California,  —  Spencer  t'.   Lawler,   79  The  Board  oj  Supervisors  of  a  County 

Cal.  215.  is  not  a  public  officer  within  the  con- 

ConnecHcut.  —  Cook    v.    Tannar,    40  templation  of  such  a  statute.     People  9. 

Conn.  378.  Niagara  County,  50  How.  Pr.  (N.  Y. 

Illinois.  —  Pike  County  v.  People,  11  Supreme  Ct.)  354. 

111.  202.  2.  People  V,  La  Grange,  2  Mich.  191; 

Louisiana.  —  State  v.  Judge,  32  La.  People  v.  Dutchess  County,  i  Hill  (N. 

Ann.  542;  State  v.  Police  Jury,  39  La.  Y.)  50;  Hall  v.  Crossman,  27  Vl  297. 

Ann.  979.  Wrong  Baaaon  for  Befosal  to  Parfiffn. 

Michigan.  —  Manufacturers'  Mut.  F.  —  In  People  v.  La  Grange,  2  Mich.  191, 

Ins.  Co.  7'.  DaboU,  79  Mich.  243.  an  application  for  a  peremptory  man- 

New  Hampshire.  —  Fox  v.  Whitney,  damns  was  denied,  but  costs  were  not 

32  N.  H.  408;  Bailout^.  Smith,  31  N.  awarded  against  the  relator  because  the 

H.  413;  School  Dist.  No.  8  v.  Perkins,  respondent's  refusal  to  perform  before 

49  N.  H.  538.  the  proceeding  was  instituted  was  not 

New  Jersey.  —  Lay  ton  v.  State,  28  N.  placed  upon  the  ground   which  at  the 

J.  L.  575.  trial  was  held  sufficient  to  warrant  him 

To   Disohargo  from  Impriioniiient  for  in  refusing  compliance. 

Ck>nteinpt.  —  In  Spencer  v.  Lawler,  79  8.  Weber  v.  Zimmerman,  23  Md.  45; 

Cal.  215,  a  mandamus  proceeding  to  State  v.  Newman,  25  Neb.  35. 

compel  the  hearing  of  an  application  Performanoe    After    Appllqitiott.  —  Id 

for  a  discharge  from  imprisonment  for  State  v.  Newman,  25  Neb.  35,  where 

contempt,  the  respondent  showed  that  the   respondents  performed    the   acts 

he  was  willing  to  grant  such  hearing  sought  to  be  compelled  after  the  appli- 

as  soon  as  the  relator  was  entitled  to  it,  cation  for  the  writ,  it  was  held  that  no 

and  the  petition  was  dismissed  at  the  peremptory   mandamus    would  issue, 

cost  of  the  petitioner.  but  that  the  relators  were,  nevertheless. 

In  New  Tork,  by  statute,  special  costs  entitled  to  all  costs  prior  to  the  pro- 
are  allowed   to    public  officers   when  ceedings. 

applications   for  writs    of  mandamus  4.  State  v.  New  Orleans,  44  La.  Ann. 

against  them  are   denied.     People  v.  354. 

Speed,  73  Hun  (N.  Y.)  302;  People  v.  6.  Sute  v.  Jefferson  County,  11  Kan. 

Colborne,  20  How.  Pr.  (N.  Y.  Supreme  68;  People  v.  Brooklyn,  13  Wend.  (N. 

Ct.)  378;    People  V.  Niagara  County,  Y.)  130;  State  v.  County  Treasurer,  10 

50  How.  Pr.  (N.  Y.  Supreme  Ct.)  354.  S.  Car.  42;  State  v.  King,  i  Ired.  L.  (N. 

And  see  Ex  p.   Root,  4  Cow.  (N.   Y.)  Car.)  22. 

548.  6.  State  zr.  Jefferson  County,  n  Kan. 

Double  Costs.— -A  public  officer  is  en-  66;  State  v.  King,  I  Ired.  L.  (N.  Car.) 

titled  to  double  costs  where  he  succeeds  22;   State  v.  County  treasurer,  10  5. 

in   a    mandamus    proceeding    against  Car.  42. 
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Cofti  in  Contempt  Prooeedingi.  —  Where  the  respondent  is  punished 
for  contempt  in  not  obeying  the  peremptory  writ  costs  will  be 
awarded  against  him.^ 

In  Appeali  in  mandamus  cases  the  costs  follow  the  event  of  the 
decision.' 

Coits  on  Amendment.  —  Where  a  pleading  of  either  party  in  man- 
damus is  held  to  be  defective,  costs  will  be  awarded  against  that 
party  on  permission  being  given  him  to  amend  his  pleading.' 

PnnitiTo  Co«t8.  —  Costs  are  sometimes  given  by  way  of  punish- 
ment, as  for  an  evasive  answer.* 

2.  Who  Liable  for  Costs  —  Jndiolal  OAoert.  —  In  many  jurisdictions 
costs  will  not  be  allowed  against  the  defendant  in  mandamus 
proceedings  against  courts  and  judicial  officers,  though  judg- 
ment is  given  for  the  relator.*     Where,  however,  the  judge  had 

1.  People  V.  Salomon,  54  III.  39;  Mich.  392;  Ballou  v.  Smith,  31  N.  H. 
People  V.  Rochester,  etc.,  R.  Co.,  14  413;  Minich  v,  Basom,  (C.  PI.)  12  Pa. 
Hun  (N.  Y.)  371.  Co.  Ct.  Rep.  508;  Ingersoll  ».  Howard, 

2.  People  V.  Brooklyn,  13  Wend.  (N.  i  Heisk.  (Tenn.)  247. 

Y.)  133:   McCaH  z/.  Justices,  fiusb.  L.  BefDial    In   Good   Faith.— Where    a 

(N.  Car.)  302.  judicial  officer  acts  in  good  faith  and  in 

Affirmed  In  Part  Only.  —  Where,   on  accordance  with  what  he  conceives  to 

appeal  in  a  mandamus  case,  the  judg-  be   a  proper  construction  oi  the  law, 

ment  below  was  affirmed  in  part  and  costs  in  mandamus  will  not  be  taxed 

reversed  in  part,  the  court  directed  that  against  him.     Denslow   v.   Gunn,    68 

each  party  pay  the  costs  incurred  by  Conn.  219. 

him.     Graham  v.  People,  iii  111.  253.  Betnrn  to  Peremptory  Writ. — In  People 

8.  Cronin   v,    Kalkaska   County,    58  «'.  New  York  C.  PL,  18  Wend.  (N.  Y.) 

Mich.  448;   Fairbank   v.  Sheridan,  43  534,  costs  were  awarded  against  judges 

N.  J.  L.  82;   Smith  z/.  Camp,   58  Hun  who  instead  of  obeying  the  alternative 

(N.  Y.)  434;  People  v,  Columbia  Club,  writ  made  a  return,  the  court  holding 

20  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  that  it  would  be  presumed   that  they 

31Q.  were  indemnified  by  the  party  in  in- 

Attaohing   Evidence.  —  In   Cronin  v,  terest.     But  see  a  criticism  of  this  case 

Kalkaska  County,  58  Mich.  448.  costs  in  Hecox  v.  Ellis,  19  Wend.  (N.  Y.)  157. 

of  a  motion  were  allowed  to  the  re-  ETolnding  an  Attorney  from  Praetioe. 

spondents  where  the  relator  had  leave  — If  a  judge  improperly  excludes  an 

to  withdraw  his  petition  in  order  to  at-  attorney  from  practice,  and  refuses  to 

tach  the  record  evidence  on  which  his  put  the  order  excluding  him  on  record 

claim  was  based.  or  to  allow  him  to  appeal,  he  is  a  proper 

4.  Potter  V,  Homer,  59  Mich.  8.  defendant  and   liable    for  costs   in   a 

6.  Connecticut.  —  Denslow   v,   Gunn,  mandamus.      Ingersoll  z/.   Howard,   i 

68  Conn.  219.  Heisk.  (Tenn.)  247. 

Michigan,  —  People  z).  Littlejohn,  11  To  Grant  an  Appeal.  —  In   Minich  v. 

Mich.  60.     But  see  Kelley  ».  Simpson,  Basom,  (C.  PI.)  12  Pa.  Co.  Ct.  Rep.  508, 

79  Mich.  392.  a  mandamus  was  issued  against  a  jus- 

Ncw    York,  —  People    v.  Judges,    2  tice  to  compel  him  to  grant  an  appeal. 

Wend.  ^N.  Y.)  301;  Hecox  v.  Ellis,  19  and  costs  were  allowed  against  him. 

Wend.  (N.  Y.)  157.     But  see  Judges  v.  Against  Jnitice  of  Peaoe.  —  In  Ballou 

People,   18    Wend.    (N.    Y.)    79,    and  v.  Smith,  31  N.  H.  413,  where  the  court 

People  V.  New  York  C.  PL,  18  Wend,  decided  that  a  mandamus  should  issue 

(N.  Y.)  534.  against  a  justice  of  the  peace,  command- 

67^7^.  —  Whitmore     v,     Harris,     10  ing  him  to  take  out  a  copy  of  the  recog- 

Utah  25^.  nizance  entered  into   upon   an  appeal 

Washington.  —  State    v,     Reid,      17  taken  from   a  judgment   rendered   by 

Wash.  367.  him,  it  was  held  that  costs  should  be 

Contra.  —  Kelley     v.     Simpson,     79  allowed  to  the  petitioner. 
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become  a  partisan  in  a  controversy,  costs  may  be  allowed  against 
him.* 

mnifterial  Oilloen.  —  In  a  few  cases  it  has  been  held  that  even 
ministerial  officers  are  not  liable  for  costs  in  mandamus.* 

Persona  Aotnally  in  Be&nlt.  —  Where  there  are  several  defendants 
costs  will  be  allowed  only  against  the  ones  actually  in  default.* 

As  Betveen  Pnblio  Offioert  and  Their  Saooenors  costs  are  to  be  allowed 
against  the  incumbent  of  the  office  who  was  guilty  of  the  default 
which  gave  rise  to  the  mandamus  proceedings.* 

Stran^en  Hot  Liable.  —  Costs  in  mandamus  cases  will  not  be 
allowed  against  any  one  who  is  not  actually  a  party  to  the  pro- 
ceeding.* 

1.  Evans  v,  Thomas,  32  Kan.  469;  contended  only  that  the  mandamus 
Burgtorf  v,  Bentley,  27  Oregon  268.  was  improperly    directed.     The  latter 

2.  Hecox  V,  Ellis,  19  Wend.  (N.  Y.)  denied  their  obligation  to  act.  Aftet 
157;  People  V,  Flagg,  5  Abb.  Pr.  (N.  Y.  quashing  the  return  the  court  ordered 
Supreme  Ct.)  232;  State  v.  County  that  the  wardens,  overseers,  and  in- 
Treasurer,  10  S.  Car.  40;  Rugg  v,  habitants  should  pay  costs,  but  that 
Davis,  68  Vt.  600.  the  wardens  and  overseers  should  not 

Contra,  —  People  v.  Loucks,  28  Cal.  be  personally  liable  as  such. 

68;   Fox  V.   Whitney,   32   N.    H.   408;  4.  ShuU  v.  Gray  County,  54  Kan.  loi; 

School  Dist.  No.  8  v,  Perkins,  49  N.  H.  Ferguson  v.  State,  31  N.  J.  L.  289;  U. 

538;    Bush  V,  Geisy,   16  Oregon   355;  S.  v.  Boutwell.  17  Wall.  (U.  S.)  604. 

State  V,  Wolfrom,  25  Wis.  468.  Gofti  of  Proooedingi  Againat  Beth.— 

BMuwnable  Oronndfbr  Bafoial.  —  Costs  Where  a  mandamus  is  granted  against 
should  not  be  awarded  to  the  relator  on  the  successor  in  office  of  the  original 
granting  a  mandamus  against  a  pub-  defendant,  costs  against  the  first  de- 
lic  officer  where  it  appears  that  refusal  fendant  cannot  be  added  to  the  costs 
to  comply  with  the  demands  of  the  in  the  second  suit  upon  the  ground  that 
relator  was  conscientious  and  was  the  whole  constitutes  but  one  pro- 
founded  on  reasonable  ground.  People  ceeding  and  is  in  reality  a  suit 
V.  Flagg,  5  Abb.  Pr.  (N.  Y.  Supreme  against  the  municipality.  Fergusons. 
Ct.)  232.  State,  31  N.  J.  L.  289. 

8.  Shull  z'.  Gray  County,  54  Kan.  loi;  6.  Exp,  Dowe,  54  Ala.  258;  La  Barr 

State  V.  Berg,  76  Mo.  136;  Ferguson  v,  v,   Osborn,   38   Mich.   313;    People  v. 

State,  31  N.  J.  L.  289;  People  v.  Brink-  Judges,  2  Wend.  (N.  Y.)  301. 

erhoff,  68  N.  Y.  259;  U.  S.  v,  Boutwell,  Trustee  of  Inebriate.  —  It  was  held  in 

17    Wall.    (U.    S.)    604;     Reg.    v.   St.  iS'jr /.  Dowe,  54  Ala.  258,  that  in  a  man- 

Saviour,  7  Ad.  &  El.  925,  34  E.  C.  L.  damns  proceeding  against  an  inebriate 

262.  costs  would  not  be  allowed  against  bis 

Where  the  Clerk  of  a  Board  of  Saper-  trustee,  who  was  not  made   a  party, 

▼ison  merely  recorded  a  vote  as  errone-  where   the  inebriate  died  pending  the 

ously  announced  by  the  chairman,  it  proceedings. 

was    held    that    costs    should   not  be  Who  If  a  Party.  —  A  party  resisting  a 

allowed  against  the  clerk  in  a  proceed-  mandamus  by  requiring  the  relators  to 

ing  to  correct  the   record.     People   v,  plead  or  demur,  and  subsequently  join- 

Brinkerhoff,  68  N.  Y.  259.  ing  in  demurrer,  is  liable   to  the  costs 

Objecting  Only  to  Direotion  of  Writ. —  on  judgment  being  rendered  in  favor 

In  Reg.  V.  St.  Saviour,  7  Ad.  &  El.  925,  of  the  relator.     People  v.  Onondaga  C. 

34  E.   C.   L.   262,   where  a  mandamus  PI.,  3  Wend.  (N.  Y.)  304,  wherein  it  was 

had  issued  against  the  wardens,  over-  said:     "  This  case   is   distinguishable 

•seers,  and  inhabitants  of  a  parish,  re-  from  that  of  People  v.  Judges,  2  Wend, 

turn  was  made  by  the   wardens,   two  (N.  Y.)  301.     There  the  parties  oppos- 

overseers,  and  six  inhabitants,  and   a  ing  the  mandamus  had  done   no  act 

further    return    by    five     inhabitants,  beyond  resisting  the  issuing  of  a  per- 

On  the  concilium  the  former  parties  did  emptory  mandamus  on  the  coming  in 

nut  deny  their  obligation  to  perform  of  the  return;  here  the  party  opposing 

the  acts  sought  to  be  compelled,*  but  applied  for  a  rule  on  the  relators  to 
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AgalBft  SmI  Partj  in  Intamt.  —  In  proceedings  nominally  by  or 
against  public  officers  costs  may  be  allowed  against  the  real  par- 
ties in  interest,  although  not  parties  on  the  record.^ 

OoiU  in  Xatt«n  AiEBoting  Public  Sighti.  —  Where  a  mandamus  pro- 
ceeding is  instituted  to  determine  a  right  of  the  public  rather 
than  one  private  in  its  nature,  costs  will  not  be  allowed  against 
the  relator  on  the  application  being  refused,  when  he  has  no 
private  interest  in  the  controversy.' 

3.  Amount  and  Taxation  of  Costs  —  Sererai  Aotions.  —  A  relator  is 
entitled  to  costs  in  only  one  case,  where  he  makes  several 
applications  for  writs  of  mandamus,  if  one  application  would 
have  been  sufficient.' 

To  What  Time  OoiU  Allowed.  —  It*  has  been  held  that  where  the 
defendant  performs  after  the  application,  costs  will  be  allowed  to 
the  relator  up  to  the  time  of  such  performance.* 

OoiU  of  What  Frooeedings  AUowed.  —  In  contempt  proceedings  for 
disobedience  of  a  peremptory  writ,  only  the  costs  incurred  in  the* 
contempt  proceedings  will  be  allowed  against  the  defendant,  and- 
not  the  costs  of  the  original  mandamus  proceedings.*     Where^. 

plead  or  demur,  and  on  being  served  titled  to  but  one  fee  for  all  the  cases 

with  a  demurrer  put  in  a  joinder.     He  arising    out  of  one   writ.     Durant  v, 

thereby  became  an  actor  in  the  suit,  Washington  County,  i  Woolw.  (U.  S.) 

and    must    be     responsible    for    the  377. 

costs."  Where  Bereral  Jndgmenti  have  been 

1.  People  V,  Bacon,    18   Mich.   247;  obtained  against  a  cit^  by  the  same 

People  V,  Onondaga  C.  PI.,  3  Wend,  plaintiff,    and  he  instituted    separate 

(N.   v.)  304;    Whitmore  v,  Harris,  10  mandamus     proceedings    to    enforce 

Utah  259;  Rugg  V,  Davis,  68  Vt.  600;  them,   he  is  entitled  to  costs  in  one 

State  V,  Reid.  17  Wash.  267.  case  only,  unless  he  had  reason  to  be- 

Judgment    Creditor.  —  In    People    v,  lieve,   and    did     believe,    that     there 

Bacon,    18    Mich.   247,   a    mandamus  would  be  different  defenses  in  the  sev- 

proceeding  to  compel  the  setting  aside  eral  cases.    Fisher^'.  Charleston,  17  W. 

of  a  judgment,  it  was  held  that  the  Va.  628. 

judgment  creditor,   who  resisted   the  4.  State  v,  Newman,  25  Neb.  35. 

granting  of  the  writ,  was  to  all  intents  To  Time  of  Ditqnalifioation.  —  In  State 

and  purposes  represented  by  the  judge  v,  McCullough,  3  Nev.   202,   it  being 

who  was  the  defendant,  and  was,  there-  shown  that  the  relator  was  entitled  to 

fore,  responsible  for  the  costs.  an    office    when    he    applied    for    the 

8.  State  V.  King,  i  Ired.  L.  (N.  Car.)  alternative  writ,  and  also  when  the  an- 

22:  Hill  V,  Bonner,  Busb.  L.  (N.  Car.)  swer  was  filed,  it  was  held  that  he  was 

257*  entitled  to  the  costs  incurred  up  to  that 

ChMti  Taand  to  State.  —  Where  the  costs  time,  although  he  was  legally  removed 

cannot  be  taxed  against  either  party  from  office  after  that  time, 

to  a   mandamus  proceeding,    they  of  6.  Fox  v.  Whitney,   32  N.    H.  408; 

course  fall  upon  the  sute.      State  v.  People  v.  Rochester,  etc.,  R.  Co.,  14 

Bonnifield,  10  Nev.  401.  Hun  (N.  Y.)  371. 

8.  Fisher  v.  Charleston,  17  W.  Va.  Party's    Own   Fknlt.  —  In   People  v, 

628;  Durant  v.  Washington  County,  i  Brooklyn,  13  Wend.  (N.  Y.)  130,  where 

Woolw.   (U.   S.)   377.     See   also,   gen-  a  writ  of  error  was  quashed  upon  the 

erally,  article  Taxation  of  Costs.  argument  of  the  cause,  no  more  costs 

Bereral  Actions  for  Contempt.  —  Where  were  awarded  the  defendant  in  error 

several  proceedings  were  brought  for  than  he  would  have  been  entitled  to 

contempt  in  disobeying  a  peremptory  had  the  writ  of  error  been  dismissed 

writ  it  was  held  that  the  marshal  and  previous  to  the  joinder  in  error,  on  the 

clerk  were  entitled  to  costs  in  each  case,  ground  that  it  would  have  been  the. 

but  that  the  district  attorney  was  en-  proper  course  for  him  to  apply  in  the.* 
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however,  a  justice  of  the  peace  has  become  a  partisan  in  the  case, 
costs  will  be  allowed  against  him  for  the  proceedings  both  in  the 
trial  court  and  on  an  appeal  taken  by  him.^ 

SoTMral  Gronnds  of  Befome.  —  Where  several  grounds  of  defense  are 
set  up,  the  defendant  is  entitled  to  costs  incurred  as  to  each  of 
them,  though  one  only  was  considered  and  was  held  sufficient* 

Simdry  Itsmi  of  Coiti.  —  It  has  been  held  that  costs  will  not  be 
allowed  for  printing  briefs,*  or  for  a  solicitor's  fees  for  attend- 
ing the  taking  of  depositions  before  a  magistrate.* 

Tho  AffldAviti  used  upon  the  question  whether  a  mandamus 
should  issue  have  been  held  taxable  for  the  petitioner.* 

Xotion  for  Costs.  —  The  notice  of  a  motion  for  a  mandamus 
should  not  ask  for  costs.* 

By  Whom  Taxed.  —  Costs  are  usually  to  be  taxed  by  the  court  in 
which  they  are  incurred.'^ 

Order  or  Finding.  —  The  relator  cannot  enter  a  judgment  for  costs 
without  a  special  order  of  the  court  awarding  them.® 

One  Judgment  Only.  —  Where  a  peremptory  mandamus  is  awarded, 
a  separate  judgment  should  not  be  entered  for  costs  in  favor  of 
the  relator.* 

Appeal  from  an  AUowanoe  of  Costi.  —  It  has  been  held  that  an  order 
allowing  costs  to  the  relator  and  awarding  a  peremptory  man- 
damus is  not  subject  to  review  on  appeal.  *• 
^4.  Security  for  Costs — Honresident  Belator.  —  Where  the  relator  in 

first  instance  to  quash  the  writ  instead  see  State  v,  Wolfrom,  25  Wis.  468. 

of  allowing  the  time  of  the  court  to  be  6.  Ballou  v.  Smith,  31  N.  H.  413. 

wasted  in  the  hearing  of  the  cause  on  6.  People  v.  Judges,  i  How.  Pr.  (N. 

the  merits.  Y.  Supreme  Ct.)  222. 

On  AppeaL  —  In  People  v.  New  York,  7.  Bj  What  Court  Taxed.  —  In  People 

etc.,  R.  Co.,  47  Hun  (N.  Y.)  43,  the  v.  Queens  County,  83  Hun  (N.  Y.)  237, 

Court  of  Appeals,  on  reversing  an  order  it  was  held  that  the  costs  in  a  special 

of  the  general   term  in  a  mandamus  term  would  be   taxed   by   the  special 

case,  awarded  costs  only  in  the  Court  term,  and  those  incurred  in  the  general 

of  Appeals.  term  would  be  awarded  in  that  court. 

1.  Burgtorf  v.   Beniley,   27  Oregon  A  County  Clerk  has  authority  to  tax 
268.  costs  in  special   proceedings.     People 

2.  Essex  County  R.  Co.  v,  Lunen-  v,  Colborne,  20  How.   Pr.  (N.  Y.  So- 
burgh,  50  Vt.  250.  preme  Ct.)  378. 

8.  Exp.  Hughes,  114  U.  S.  548.  8.  People    v.     Dutchess    County,  3 

In  New  York  the   particular    items  How.  Pr.  (N.  Y.  Supreme  Ct.)  379. 

which  will  be  allowed  to  be  uxed  as  Where  the  Jury  Finds  Againit  the  S»> 

costs  are  largely  a  matter  of  statutory  Itaidant,  but  is  silent  as  to  costs,  the 

regulation.     People  v,  Ulster  County,  omission    may    be    corrected    by  the 

65  How.  Pr.  (N.  Y.  Supreme  Ct.)  327;  posUa,     Ferguson  v.  State,  31  N.  J.  L. 

People  V.  Lewis,  28  How.  Pr.  (N.  Y.  284.     But  sec  People  v.  Densmore,  i 

Supreme  Ct.)  159;    People  v,  Niagara  Barb.  (N.  Y.)  557. 

County,  50  How.  Pr.  (N.  Y.  Supreme  9,  In  State  v,  Manitowoc  County.  48 

Ct.)  354.    And  see  article  Costs,  vol.  Wis.  112,  it  was  held  that  one  judgment 

5,  p.  224.  should  include  an  order  both  for  the 

4.  Essex  County  R.  Co.   v.  Lunen-  peremptory  writ  and  for  costs, 

burgh,  50  Vt.  250.  10.  People  v,  Albright,  14  Abb.  Pr. 

That  Attorney's  Fees  may,  perhaps,  be  (N.   Y.    Supreme  Ct.)  305;   People  9. 

Allowed  as  costs  in  a  mandamus  case,  Lewis,  28  How.  Pr.  (N.  Y.  Ct.  App.)  470* 
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a  mandamus  proceeding  is  a  nonresident  of  the  state,  security 
for  costs  is  generally  required.* 

At  What  Time  Required.  —  Such  security  will  not  be  required  after 
the  peremptory  writ  has  issued.'  Nor  will  a  motion  to  require 
security  for  costs  be  considered  on  a  rule  to  show  cause  and 
before  the  hearing  thereof.' 

ZXY.  Appeal  aitd  Writ  ofEbeob  —  1.  When  Lies — Appeal- 
able Judgments  and  Orders  —  in  General.  —  At  common  law  an 
order  granting  or  refusing  a  writ  of  mandamus  was  not  review- 
able by  writ  of  error  or  appeal.*  This  rule  was,  however,  subse- 
quently changed  by  statute.* 

In  Eearly  AU  States  judgments  and  orders  in  mandamus  may  be 
reviewed  in  higher  courts  on  appeal  or  error.* 

1.  Denslow  t/.  Gunn,  67  Conn.  361;  60  Ala.  311;  Etheridge  v.  Hall,  7  Port. 
Stevens  z/.  Miller,  3  Kan.  App.  192;  (Ala.)  47;  Wilson  v,  Duncan,  114  Ala. 
People  V.  Oneida  C.  PI.,  18  Wend.  (N.     659. 

Y.)  652;    U.  S.  V,  St.  Charles  County,  Arkansas,  —  Goings  v.  Mills,  I  Ark. 

31  Fed.   Rep.  442.     But  see  Stevens  z/.  11. 

Miller,  3  Kan.  App.  192,  in  which  case  California,  —  People    v.    Turner,    i 

the  collection  of  a  judgment  against  a  Cal.  188;  McDougal  v,  Roman,  2  Cal. 

municipal  corporation  was  sought.  80;    People  v,  San  Francisco,  27  Cal. 

Bamoval  from  State  Pending  Applica-  655;  Leet  v,  Kern  County,  (Cal.  1897) 

tion.  —  Where  a  relator  who  has  sued  47  Pac.  Rep.  595;  Gregg  v.  Pemberton, 

out  a  mandamus  removes  from  the  state  53  Cal.  251;  Santa  Cruz  Gap  Turnpike 

between  the  issuing  of  the  alternative  Joint  Stock  Co.  v,  Santa  Clara  County, 

and  peremptory  writs,  proceedings  will  62  Cal.  40;    Palache  v.  Hunt,  64  Cal. 

be  stayed  until  security   for  costs  is  473;      People    v,    Thomson,    66    Cal. 

filed.     And  in  such  a  case  it  is  no  an-  398;  People  v,  Reis,  76  Cal.  269;  Stone- 

8 wer  to  the  motion  for  security  that  the  sifer  v,  Armstrong,  86  Cal.  594;  San 

defendant,  with  knowledge  of  the  re-  Diego    School    Disl.     v,    San    Diego 

moval  of  the  relator,  had  subsequently  County,    97    Cal.    438;     Hay  ward    9. 

taken  action  in  the  cause  on  his  part.  Pimental,  107  Cal.  386. 

People  V,  Oneida  C.  PI.,  18  Wend.  (N.  Colorado,  —  Bean  v.  People,  6  Colo. 

Y.)652.  98;   Grand  County  v.  People,  8  Colo. 

2.  After  Peremptory  Writ  Issued.  —  In  App.  43. 

U.  S.  V,  St.  Charles  County,  31  Fed.  Connecticut,  —  Seymour    v,    Ely,    37 

Rep.  442,  the  judgment  involved  in  the  Conn.   103;    New  Haven,  etc.,  Co,v, 

cause  was  a  lien  on  a  large  tract  of  State,  44  Conn.  376;  Tyler  v,  Hamers- 

land,  and  there  was  a  presumption  that  ley,  44  Conn.  303. 

the  amount  of  the  plaintiff's  debt  and  Delaware,  —  Knight    v,     Ferris,     6 

costs  could  be  recovered.    Security  for  Houst.  (Del.)  283. 

costs  was  not  required  on  a   motion  District    of    Columbia,  —  U.     S.     v, 

made  after  the  peremptory  writ  had  Chandler,  2  Mackey  (D.  C.)  527. 

issued.  Florida.  —  Polk  County  v,  Johnson, 

8.  Denslow  v.  Gnnn,  67  Conn.  361.  21  Fla.  577;  Ray  v.  Wilson,  29  Fla.  342. 

4.  Holy  Trinity  Cathedral  Church  v,  Georgia.  —  Hammond    v.   Poole,   58 

King,  2  Bro.  P.  C.    554,   i  Stra.  543;  Ga.   i^;  Shearouse  v.  Smith,  83  Ga. 

Pendens.  Herle,  3  Bro.  P.  C.  178;  Rex  52;  Thompson  v.  McGhee,  93  Ga.  254. 

tr.  Trinity-Chapel,  8  Mod.  28;  Bradley  ///t«^«>.  —  Blackerby    v.   People,   10 

V,  McCrabb,  Dall.  (Tex.)  504.     But  see  111.  266;  Highway  Com* rs  v.  People,  31 

New  Haven,  etc.,  Co.  v.  State,  44  Conn.  111.  97;  Chicago  v,  Sansum,  87  111.  182; 

376.  People  V.  Waynesville,  88  111.  469;  Gra- 

6.  6  &  7  Vict.,  c.  67.  ham  v.  People,  iii  111.  253;    East  St, 

%.  Alabama. — ^jt  ^.  Henderson,  43  Louis    v.    Underwood,    105   111.    308; 

Ala.  3Q2;  Ex  p,  Candee,  48  Ala.  386;  Dement  z^.  Rokker,  126  111.  174;  High- 

Exp.  Grant,  53  Ala.  16;  Ware  v.  Mc-  way  Com'rs  v.  Jackson,   165  111.  17; 

Donald.  62  Ala.  81;  State  v,  Williams,  Watts  v,  McLean,  28  111.  App.  539. 
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TTnlted  ButM  Supreme  Gomrt.  —  In  several  cases  in  the  Supreme 
Court  of  the  United  States  it  has  been  held  that  a  writ  of  error 

Indiana,  —  Clarke  County  v.   State,  County,  13  Neb.  233;  State  v.  Judges, 

61  Ind.   75;  Gill  v.  State,  72  Ind.  266;  19   Neb.    149;    McAleese   v.   State,  42 

Hon  V,   State,  89  Ind.   249;    State   v.  Neb.  886;  Cooperrider  v.  State,  46  Neb. 

Riggs,  92  Ind.  336.     But  see  Jackson  84. 

County  V,  State,  147  Ind.  476.  New  Jersey.  —  Kenny  v.   Hudspeth. 

Iowa,  —  Chance  v.  Temple,   i   Iowa  59  N.  J.   L.   504;  Galtager  v.  Board  ol 

179;  State  t'.  County  Judge,  7  Iowa  186;  Public  Works,  45  N.  J.  L.  465. 

State  V.  County  Judge,   12  Iowa  237;  New  Mexico,  —  Territory  s?.  Browne, 

Dove  V,  Independent  School  Dist.,  41  7  N.  Mex.  568. 

Iowa  689;  District  Tp.  v.  Independent  New    York,  —  People    v,    Steele,    2 

Dist.,  72  Iowa  687;  Odendahl  v,  Rus-  Barb.  (N.  Y.)  554,    i    £dm.    Sel.    Cas. 

sell,  86  Iowa    66;    Independent  Dist.  (N.  Y.)505;    People  v.    Schoonmaker, 

No.  2  V.  Rhodes,  88  Iowa  570.  19  Barb.  (N.   Y.)  657;  People  v.  Police 

Kansas,  —  Stevens  v.  Miller,  3  Kan.  Board,  35  Barb.  (N.  Y.)  644;  People  v, 

App.  192;  Golden  v,  Elliot,  13  Kan.  92.  Rochester,   etc.,  R.  Co.,  14  Hun  (N.  Y.) 

Kentucky. ---Com,  v,  Clark,   i   Bibb  371,  15  Hun  (N.  Y.)  188,  76  N.  Y.  294; 

(Ky.)    531;    Goheen   v,   Myers,    18   B.  People  t'.  Spicer,  34  Hun  (N.  Y.)  584; 

Mon.  (Ky.)  423;  County  Ct.  v.  Daniel,  People    v,     Grady,    66    Hun    (N.  Y.) 

2  Bibb  (Ky.)  573;  Applegate  v.  Apple-  465;     People    v.    Rice,    80    Hun    (N. 

gate,  4  Mete.  (Ky.)  236.     ButseeCrad-  Y.)  437;     People  v.  Oswego  County, 

dock  V,  Croghan,  Sneed  (Ky.)  100.  50   Hun   (N.  Y.)    105;    People    ex  rel. 

Louisiana, — State  v.  Judge,  10  La.  Bentley  i/.  Highway  Com' rs,  6  Wend. 
Ann.  204;  State  v.  Judge,  18  La.  Ann.  (N.  Y.)  559,  7  Wend.  (N.  Y.)  474; 
no;  Logan  v.  Third  Dist.  Cl.,  i6  La.  People  v,  Throop,  12  Wend.  (N.  Y.) 
Ann.  185;  State  v.  Judge,  20  La.  Ann.  183;  Commercial  Bank  r.  Canal  Com* rs, 
529;  State  V,  Judge,  21  La.  Ann.  733;  10  Wend.  (N.  Y.)  26;  People  v.  Brook- 
State  V.  Judge,  21  La.  Ann.  741 ;  State  lyn,  13  Wend.  (N.  Y.)  130;  Bradstreet 
V.  Conway,  24  La.  Ann.  132;  Romain  v.  Furgeson,  23  Wend.  (N.  Y.)  640; 
V.  Supervisors,  49  La.  Ann.  578.  Matter  of  Schwager,  (Supreme  Ct.)  36 

Maryland.  —  Hay  ward    v.   Marshal,  N.  Y.  St.  Rep.  534;  People  tf.  Delaware 

9  Md.  83,  10  Md.  451;  Weber  v.  Zim-  County,  9  Abb.  Pr.   N.   S.  (N.   Y.  Su. 

merman,  23  Md.  45;    Watts  v.   Port  preme  CtJ  408;  People  v.  Fairman,  12 

Deposit,    46    Md.     500;     Creager    v.  Abb.  N.  das.  (N.  Y.  Supreme  Ct.)  252, 

Hooper,  83  Md.  490.  91  N.  Y.  385;  People  v.  New  York,  3 

Michigan.  — Weed     v.     Mirick,     62  Abb.  App.  Dec.  (N.  Y.)  502:  St.  Stephen 

Mich.  414.     But  see  Burland  v.  North-  Church  Cases,   25  Abb.   N.   Cas.    (N. 

western  Mut.  Ben.  Assoc.,   47  Mich.  Y.  C.  PI.)  258;  People  v,  Albright,  14 

424.  Abb.   Pr.  (N.   Y.   Supreme    Ct.)   305; 

Minnesota.  —  Harkins       v,      Scott  People  ex    rel.    Thomas    v.    Highway 

County,  2  Minn.  342;  State  v.  Hard,  Com'rs,  25  How.  Pr.  (N.  Y.  Supreme 

25   Minn.  460;    Stale    v,    Webber,   31  Ct.)  257;  People  v.  Lewis,  28  How.  Pr. 

Minn.  211.  (N.  Y.  Ct.  App.) 470;  Becker  v.  People, 

Mississippi,  —  Hardee    v,    Gibbs,  50  18  N.  Y.  487;  People  t^.  Church,  20  N. 

Miss.    802;    Madison  County    Ct.    v.  Y.  529;  People  v.  Contracting  Board, 

Alexander,  Walk.  (Miss.)  523;  Ross  v.  27    N.   Y.   378;    People   v.   Richmond 

Lane,  3  Smed.  &  M.  (Miss.)  695;  War-  County,  28  N.  Y.  112;  Peoples.  Mitch- 

ren  County  v.  Klein,  51  Miss.  807.  ell,  35  N.  Y.  551;  People  v.  Lynch,  54 

Missouri,  —  Duncan  v.  Travis,  4  Mo.  N.  Y.  681;  People  v.  Dutchess,  etc.,  R. 

369;  Ex  p,  Skaggs,  19  Mo.  339;  State  Co.,  58  N.  Y.  152;  People  v.  Clyde,  69 

V.  Schmitz,  36  Mo.  App.  550;  State  v.  N.  Y.  603;  People   v,  Fulton  County, 

County  Ct..  41  Mo.  545;  State  v.  Ganz-  70  Hun  (N.  Y.)  560;  Peoples.  Wendell, 

horn,  56  Mo.  App.  519.    But  see  Shrever  71  N.  Y.   171;  People  z/.  Campbell,  72 

V.    Livingston    County,    9    Mo.    196;  N.  Y.  496;     People   v.  Police   Board, 

State  V.   Lewis,   76  Mo.  370;  State  v,  107  N.  Y.  235;  People  v.  Mills,  109  N. 

Horner,  10  Mo.  App.  307.  Y.  69;  People  v.  Squire,  no  N.  Y.  666; 

Montana.  —  Thomas     v.     Smith,     i  People  v.  Dutchess  County,  135  N.  Y. 

Mont.   21;    State  v,  Napton,   10  Mont.  522;    Haebler  v.    New   York   Produce 

369.  Exch.,  149  N.  Y.  414;  People  v.  Jcrolo- 

Nebraska.  —  State      v.      Lancaster  man,  139  N.  Y.  14;  People  v.  Court  of 
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will  not  lie  to  review  mandamus  proceedings  in  a  state  court,  or 

Sess.,  141  N.  Y.  289;  People  v.  Fitch,  iii  U.  S.  716;  Chanute  v.  Trader,  132 

147  N.  Y.  355;  People  v.  Rice,  144  N.  U.  S.  210;  Clough  v.  Curtis,  134  U.  S. 

Y.  249.  364;    Rock  Island  County  v,  U.  S.,  4 

North  Carolina.^  Sedberry  v.  Chat-  Wall.  (U.  S.)  435;    Ex  p,  Dc  Groot,  6 

ham  County,  66  N.  Car.  486;  Askew  v.  Wall.  (U.  S.)  497:  Ward  v,  Gregory,  7 

Pollock,  66  N.  Car.  49;  McCall  v.  Jus-  Pet.  (U.  S.)  633;  Columbian  Ins.  Co.  v. 

tices,  Busb.L.(N.  Car.)  302;  McCoy  i/.  Wheelright,    7    Wheat.    (U.    S.)    534; 

Justices,  4  Jones  L.  (N.  Car.)  180.  Presque  Isle  County  v.  Thompson,  22 

Ohio.  —  Dutten  z\  Hanover,  42  Ohio  U.S.  App.  418;    U.  S.  v.  Columbian 

St.  215;  Stale  V,  Ottinger,  43  Ohio  St.  Ins.  Co.,  2  Cranch  fC.  C.)  266;  U.  S.  v, 

457.  Kendall,  5  Cranch  (C.  C.)  385. 

Pennsylvania,  —  Smith   v.  Com.,    41  England,  —  Reg.  f.  Justices,  (1895)  I 

Pa.  St.  335;   Easton  v,  Lehigh  Water  Q.  B.  617. 

Co.,  97  Pa.  St.  554;  Mower's  Appeal,  New  York  Court  of  Appeals.  —  It  has 

127  Pa.  St.   134;  Com.  V,  Lackawanna  been  held  that  a  writ  of  error  will  not 

County,  133  Pa.  St.  180;  Com.  v,  Phil-  lie  to  review  in  the  New  York  Court  of 

adelphia,   180    Pa.   St.    12;    Childs  v.  Appeals    a    decision   of   the  Supreme 

Com.,   3   Brews.    (Pa.)   194;    Com.   v.  Court  at  a  special   term   awarding  a 

Coit,    15   W.   N.   C.   (Pa.)  484;    Com.  mandamus,  as  such  action  is  review- 

V,  Dechert,  16  W.  N.  C.  (Pa.)  508.  able   in  the  general  term.     Steele   v. 

South  Carolina.  —  Pinckney  v.  Hene-  People,  i  Edm.  Sel.  Cas.  (N.  Y.  Supreme 

ean,  2  Strobh.  L.  (S.  Car.)  250;  Ex  p,  Ct.)  568,  2  Barb.  (N.  Y.)  554;  People  v, 

Mackey,  15  S.  Car.  322;  Matthews  v,  Ferris,  76  N.  Y.  326.     But  see  People  v, 

Nance,  49  S.  Car.  322.  Coon,  25  Cal.  635. 

South  Dakota,  —  Evans  v,  Bradley,  4  No  Review  on  Application  by  Motion. 

S,  Dak.  83;  Hardy  v,  Purington,  6  S.  — In  New  York,  when  application  for 

Dak.  382;  State  v.  Young,  6  S.   Dak.  a  peremptory  mandamus  is  made  by 

406.  motion,  the  refusal  of  the  writ  cannot 

Tennessee,  —  Newman  v.  Justices,  i  be   reviewed.     It  is  only  when  judg- 

Heisk.  (Tenn.)  789.  ment  is  pronounced  after  issue  joined, 

Texas,  —  Goree    v,   Dupree,   I   Tex.  upon  plea  or  demurrer  interposed  upon 

App.   Civ.    Cas.,   §    825;    Bradley    v,  the  coming  in   of    the  return    to    an 

McCrabb,    Dall.    (Tex.)   ^504;    Wright  alternative   mandamus,  that  such    re- 

V.  Neath^ry.  14  Tex.   211;    Griffin    v,  view  can  be  had.     People  «/.  Steele,  I 

Wakelee,    42    Tex.     513;     Booth    v.  Edm.  Sel.  Cas.  (N.  Y.)  505;  Peoples. 

Strippleman,   61   Tex.  378;    Churchill  Highway  Com'rs,  7  Wend.  (N.  Y.)  474; 

V,  Martin,  65  Tex.  367.  Commercial  Bank  v.  Canal  Com*rs,  10 

Utah,  —  Eslinger  v,  Pratt,  14  Utah  Wend.  (N.  Y.)  26;  People  v.  Brooklyn, 

107.  13  Wend.  (N.  Y.)  130. 

Virginia,  —  Ex  p,  Morris,  11  Gratt.  Xaklng   Tip    Beoord    for    Review. — 

(Va.)  292;  Brown  v,  Crippin,  4  Hen.  &  Where  a  rule  to  show  cause  has  been 

M.  (Va.)  173;    Taylor  v,  Williams,  78  obtained,  and  cause  is  shown,  but  is 

Va.  422.  not    satisfactory,  a  peremptory  man- 

fVashington.  —  State  v,  Superior  Ct.,  damus  may  be  granted  in  the  first  in- 

2  Wash.  9;  Hice  v,  Orr,  16  Wash.  163;  stance  and  the  relator  not  be  subjected 

Bokien  v.  State,  14  Wash.  401;  Bards-  to  the  delay  of  an  alternative;  in  such 

ley  V.  Sternberg,  17  Wash.  243.  case,  however^the  party  against  whom 

Wisconsin,  —  State    v.   School   Land  the  proceeding  is  had  will  be  permitted 

ComVs,  9  Wis.  200;  State  v.  Smith,  11  to  make  up  a  rtcot^  pro  forma  for  the 

Wis.  65;  State  V.  Wolf rom,  25  Wis.  468;  purpose  of  securing  a   review  of  the 

Western  Union  R.  Co.  v,  Dickson,   30  proceeding.      People    v,    Throop,     12 

Wis.  389;  Sute  v,  Hoeflinger,  31  Wis.  Wend.  (N.  Y.)i83;  People  v.  Highway 

257;    State  V.  Manitowoc  County,   48  Com'rs,  6  Wend.  (N.  Y.)  559. 

Wis.   112;    State  v.  Jennings,  56  Wis.  Review  hy  Certiorari.  —  That  the  pro- 

113;  State  V,  Delafield,  64  Wis.  218,  69  ceedings  in  such  case  may  be  reviewed 

Wis.  264;  State  V.  Lincoln,  67  Wis.  274;  by  certiorari,  see   People  v.  Steele,  i 

State  V.  Bergenthal,  72  Wis.  314;  Stale  Edm.  Sel.  Cas.  (N.  Y.)  562. 

V.  Gates,  86  Wis.  634.  From  Jnstioe  of  Bnpreme  Court  of  Min- 

United  States, — Hawley  v,  Fairbanks,  neiota.  —  In  an  early  Minnesota  case  it 

108  U.  S.  543;  Nelson  v.  Police  Jury„  was  held  that  when  a  writ  of  man- 
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in  the  Court  of  Appeals  of  the  District  of  Columbia,  where  no 
federal  question  is  involved.^ 

Writ  of  Error,  Eot  Appeal.  —  In  some  jurisdictions  it  is  held  that 
mandamus  proceedings  are  to  be  reviewed  by  writ  of  error 
rather  than  by  appeal.* 

Appealable  Judgmenti  and  Orden  —  nrom  Order,  Eot  Writ.  —  An  appeal 
cannot  be  taken  from  a  writ  of  mandamus  itself,  but  only  from 
the  order  awarding  such  writ.* 

Amount  in  Controreny.  —  In  some  states  the  appealability  of  a 
judgment  or  order  depends  upon  the  amount  involved.* 

Final  Orden.  —  In  some  cases  it  has  been  held  that  in  mandamus 
cases  an  appeal  lies  only  from  a  final  order.* 

damus  was  issued  by  a  justice  of  the  of  error.     People  v.  Church,  20  N.  Y. 

Supreme  Court  of  the  state,  any  error  529.     Omtra^  Becker  r.  People,   18  N. 

committed  by  him  could  not  be  cor>  Y.  487.     After  this  last  case  was  de- 

rected  on  appeal,  though  a  similar  mis-  cided,  and  before  the  decision  in  Peo- 

take  by  a  judge  of  the  lower  court  could  pie     v.     Church,    the     practice     was 

be    so    corrected.      Harkins    v,    Scott  changed  by  the  legislature. 

County,  2  Minn.  342.  8.  State  v.   Young,   6  S.    Dak.  406; 

1.  Columbian  Ins.  Co.  v,  Wheelright,  State  v.  Delafield,  64  Wis.  218;  People 

7   Wheat.   (U.  'S.)   534;    Louisiana    v,  v.  Spicer.  34  H»in  (N.  Y.)  584. 

New  Orleans,   108  U.   S.    568;    South  4.  District  Tp.  r,  Independent  DisL. 

Carolina  v,  Seymour,  153  U.  S.  353.  72  Iowa  687;    State  r.  Judge,  20  La. 

To  Begiflter  Trade  Kark  for  State. —  Ann.  529.     See  also  generally  article 

On  an  application  for  a  writ  of  man-  Amount   in  Controversy,  vol.  i,  p. 

damus  in  behalf  of  a  state  to  the  com-  702. 

missioner  of  patents,  to  register  a  trade  Offioe    of   Sheri£EL  —  Where     a    party 

mark,  in  the  absence  of  evidence  of  claiming  the  office  of  sheriff  brings  suit 

the  value  of  the  registration    a  judg-  by  mandamus  against  another  holding 

ment  of  the  Court  of  Appeals  of  the  the  office,  and  on  the  trial  the  order  is 

District  of  Columbia  denying  the  writ  made  peremptory  by  the  District  Court, 

cannot  be    reviewed    by    the    United  ordering  him  to  give  up  the  office  to  the 

States  Supreme  Court  on  writ  of  error,  claimant,  a  suspensive  appeal  will  lie 

under  Act  Cong.  Feb.  9,   1893,  c.   74,  from  the  judgment  if  the  amount  in- 

§  8.     South  Carolina  v.  Seymour,  153  volved  is  sufficient  to  give  the  Supreme 

6-  S.  353.  Court  jurisdiction.     State  v.  Judge,  20 

8.  State  V.  Lancaster  County,  13  Neb.  La.  Ann.  529. 

223;    Ward  V,  Gregory,  7  Pet.  (U.  S.)  In  Iowa  an  appeal  lies  in  mandamus 

633.  cases  under  Code  1873,  §  3i73  (Code 

Xandamus   an    Aetion   at   Law. —  In  1897,   §    41 10),   without    a    certificate. 

State    V.  Lancaster   County,   13  Neb.  though   the   amount  involved  is  less 

223,  the  court  said:    "Appeals  are  au-  than  one  hundred  dollars,  if  such  fact 

thorized  by  statute  in  actions  in  equity,  does  not  appear  on   the    face  of  the 

but    a    proceeding    by    mandamus  is  pleadings.     District  Tp.  v.  lodepend- 

strictly  a  legal  action.    4n  Kentucky  ent  Dist.,  72  Iowa  687. 

V.    Dennison,    24    How.    (U.    S.)    97,  5.  Etheridge  v.  Hall,  7  Port.  (Ala.) 

Taney,  C.  J.,  says:    'A  mandamus  in  47;  Watts  v.  Port  Deposit,  46  Md.  500; 

modern  practice  is  nothing  more  than  Creager  v.  Hooper,  83  Md.  490.    Con^ 

an  action  at  law  between  the  parties,  tra^  People  v.  Lewis,  28  How.  Pr.  (N. 

and  is  not  now  regarded  as  a  preroga-  Y.  Ct.  A  pp.)  470.     And  see  Pinckney 

tive   writ.'     /Vn   action  at  law  can  be  v.  Henegan,  2  Strobh.  L.  (S.  Car.)  250. 

reviewed  only  on  error.    The  motion  The  Final  DecUion  of  the  Cfreoit  Gout 

to  dismiss  the  appeal  must  therefore  upon  a  petition   for  a  mandamus  to 

be  sustained.*'    To  the  same  effect  see  compel  the  judge  of  the  County  Court 

Ward  V.  Gregory,  7  Pet.  (U.  S.)  633.  to  settle  a  bill  of  exceptions  may  be 

In  Hew  Tork  it  has  been  held  that  reviewed  in  the  Supreme  Court  on  a 

judgments  in  mandamus  cases  are  to  writ  of  error.     Etheridge   v.   Hall,  7 

be  reviewed  by  appeal  and  not  by  writ  Port.  (Ala.)  47. 
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Qidnr  Qraatiiig  or  Boftuing  AltematlYe  Mandamiii.  —  In  a  number  of 
cases  it  has  been  held  that  an  appeal  or  writ  of  error  will  not  lie 
from  an  order  granting  an  alternative  mandamus  ;*  and  in  other 
cases,  that  an  order  refusing  an  alternative  mandamus  is  not 
subject  to  such  review.*  An  order  setting  aside  an  alternative 
writ  of  mandamus  is  appealable  in  Wisconsin^ 

Oidor  Granting  Poremptory  Xandamni.  —  An  appeal  lies  from  an  order 
granting  a  peremptory  mandamus,*  unless  the  only  questions 
involved  are  entirely  within  the  discretion  of  the  lower  court.* 

Order  Boftuing  Peremptorj  Xoadaarai.  —  An  appeal  also  lies  from  an 

Demurrer    to    Anewer   Orerrolod    and  this  is  also  denied,  the  decision  is  not 

Petition  Dismissed.  —  A  demurrer  to  the  reviewable  in  the  Court  of  Appeals, 

answer  to  a  petition  for  a  mandamus  People  v,   Fairman,   12  Abb.  N.  Cas. 

was  overruled  and  leav.e  given  to  the  (N.  Y.  Supreme  Ct.)  252. 

petitioner  to  plead.     Upon  his  declining  Peremptory   Writ   Issued    Instead    of 

to  do  so  the  petition  was  dismissed,  and  Alternative.  —  In  People  v.  Contracting 

it  was  held  that  the  order  dismissing  Board,  27  N.  Y.  378,  though  the  prac- 

the  petition   was  a  final  order   from  tice  of    issuing    a    peremptory    man- 

which    an    appeal    could    be    taken,  damns  in  the   first  instance  was  not 

Creager  v.  Hooper,  83  Md.  490.  commended  by  the  court,  it  was  held 

To  Strike  Ont  Part  of  Setnm.  —  An  to  be  legal,  and  the  objection  that  an 
order  refusing  to  strike  out  a  portion  alternative  writ  should  have  first  issued 
of  the  return  of  an  alternative  man-  was  held  not  available  on  error, 
damns  as  irrelevant  and  immaterial  8.  State  v.  Lincoln,  67  Wis.  274. 
arTd  not  responsive  to  the  requirements  4.  State  v.  Judge,  21  La.  Ann.  733; 
of  the  writ  is  not  appealable.  State  v.  Harwood  r.  Marshall,  9  Md.  83;  Mat- 
Jennings,  56  Wis.  113.  thews  v,  Nance,  49  S.  Car.  322. 

1.  People  V.  Devermann,  83  Hun  (N.  Whether  Order  Served  ImmateriaL  — 

Y.)i8i;  People  »,  Clyde,  69  N.  Y.  603;  There  is  a  right  to  appeal  from  an 

McCall  V,  Justices,  Busb.  L.  (N.  Car.)  order  of  court  granting  a  peremptory 

302.  mandamus,  whether  such   order  was 

From  Order  Granting  Alternative  Writ,  served  upon  the  defendant  or  noL 
—  The  grantinfi^  of  an  alternative  writ  Matthews  v,  Nance,  49  S.  Car.  322. 
of  mandamus  is  so  much  a  matter  of  Granted  out  of  Term  Tixne.  —  Any 
discretion  that  it  is  not  the  subject  of  judgment  granting  a  peremptory  man- 
review  on  appeal.  People  v,  Dever-  damns  out  of  term  time  may  be  ap- 
mann,  83  Hun  (N.  Y.)  181.  pealed  from  on  motion  in  open  court. 

8.  People   V,  Contracting  Board,  27  State  v.  Judge,  21  La.  Ann.  733. 

N.  Y.  378;    People  v.  Fairman,  91  N.  For  Delivery  of  an  Offloe.  —  An  un- 

Y.  385,  12  Abb.  N.  Cas.  (N.  Y.  Supreme  qualified  order  directing  a  mandamus  to 

Ct.)  252;  State  V.  Cappeller,  37  Ohio  St.  issue  for  the  delivery  of  an  office  is  an 

121;     Com.    V.    Lackawanna  County,  order    for    a  peremptory  mandamus, 

Z33  Pa.  St.  180.  and  being  final  in  its  character  is  sub- 

Benewal   of  Application   in    Snpreme  ject  to  appeal.     Harwood  v,  Marshall, 

Court.  —  In  State  v,  Cappeller,  37  Ohio  9  Md.  83. 

St.  121,  the  court  said:  "  The  refusal  to  5.  People  v.  Campbell,  72  N.  Y.  496; 
allow  an  alternative  writ  of  mandamus  People  v,  Jeroloman,  139  N.  Y.  14. 
is  not  reviewable  on  error.  The  rem-  BeAised  on  Question  of  Law.  —  Where 
ed^  of  the  relator  is  by  application  to  it  appears  on  appeal  from  an  order 
this  court  for  the  allowance  of  the  writ,  denying  an  application  for  a  man- 
after  its  refusal  by  the  District  Court.'*  damns    that    the  court  below    might 

Xotion  Ibr  Alternative  After  Peremptory  have  refused  the  application  in  the  ex- 
Writ  Denied.  —  If  a  motion  for  a  per-  ercise  of  a  proper  discretion, '  the  ap- 
emptory  writ  of  mandamus  is  abso-  pellant  must  show  that  the  writ  was 
lutel^  denied,  a  subsequent  motion  to  refused  on  a  question  of  law  only; 
modify  the  order,  so  as  to  permit  an  otherwise  the  decision  below  will  be 
alternative  writ  to  issue,  is  addressed  affirmed.  People  v,  Jeroloman,  139  N. 
to  the  discretion  of  the  court;  and  if  Y.  14. 
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order  refusing  a  peremptory  mandamus.^ 

Order  Bettiiig  Afid«  Beteee's  Report.  —  No  appeal  lies  from  an  order 
setting  aside  the  report  of  a  referee  upon  an  application  for  a 
writ  of  mandate.' 

Order  Denying  Attaohment  for  Contempt.  —  An  appeal  has  been 
allowed  from  an  order  denying  a  motion  for  an  attachment  for 
contempt  in  disobeying  a  writ  of  mandamus.* 

The  Allowanoe  of  Goeto  to  the  relator  on  awarding  a  peremptory 
mandamus  is  not  a  subject  of  review  on  appeal.* 

2.  Who  Kay  Appeal  —  strangers  Cannot  AppeaL —  No  one  who  is 
not  a  party  can  appeal  from  a  decision  in  a  mandamus  case.'^ 

SitoppeL  —  As  in  other  cases,  a  party  may  be  estopped  from 
exercising  his  right  to  appeal.* 

One  of  Sereral  Defendant!.  —  An  appeal  by  one  of  the  defendants  in 
a  mandamus  case  has  been  allowed.^ 

A  Pablio  OAoer  may  appeal  on  behalf  of  a  municipality,  in  a  man- 
damus proceeding.® 

The  Bneoeiior  of  a  Penon  in  OiBoe,  when  he  is  made  a  party  to  man- 
damns  proceedings,  may  appeal  from  the  judgment.* 

When  Writ  Hai  Been  Obeyed.  —  It  is  held  that  a  respondent  cannot 
appeal  from  an  order  awarding  a  mandamus  where  he  has  com- 
plied with  the  peremptory  writ  before  appealing.** 

1.  People  V,  Thompson,  66  Cal.  398;  5.  Wilson  v,  Duncan,  114  Ala.  659; 

Territory  v.  Browne,  7  N.  Mex.  568;  Dutten  v.  Hanover,  42  Ohio  St,  215; 

State  V.  Ottinger,  43  Ohio  St.  457.  Hower*s  Appeal,  127  Pa.  St.  134.     Con- 

Without  Xotion  for  Hew  Trial.  —  The  tra.  State  v.  Judge,  21  La.  Ann.  733. 

refusal  of  a  peremptory  mandamus  on  6.  People  v,  Rochester,  etc.,  R.  Co., 

an  alternative  writ  and  answer  may  be  15  Hun  (N.  Y.)  188,  where  one  who  had 

reviewed  on  appeal  or  error,  where  the  sought  and  enjoyed  an   extension  of 

petition  and  matter  upon  which  it  was  time  within  which  to  comply  witha  per- 

based  are  in  terms  made  part  of  the  emptory  mandamus  was  denied   the 

writ,  though  no  motion  for  a  new  trial  right  to  appeal  from  an  order, 

has  been  made  in  the  court  below,  and  7.  McCoy  v.  Justices,  4  Jones  L.  (N. 

no  bill  of  exceptions  filed.    Territory  Car.)  180. 

V,  Browne.  7  N.  Mex.  568.  8.  Com.  v,  Clark,  i  Bibb  (Ky.^  531; 

8.  Thomas  v.  Smith,  i  Mont.  21.  Craddock  v,  Croghan,  Sneed  (Ky.)  100; 

8.  People  V.    Delaware    County,    9  Eslinger  v.  Pratt,  14  Utah  107. 

Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  Attorney- Oeneral.  —  A  mandamus  to 

408.  compel   the  registration  of  a    survey 

Ttom  Contempt  Prooeedingt.  —  An  ad-  purporting  to  be  made  under  a  Vir- 

judication  of  contempt  by  a  court  of  ginia  warrant  involves  the  rights  and 

competent  jurisdiction,  where  the  pro-  interests  of  the  commonwealth  so  as  to 

ceeding  is  according  to  the  common-  authorize  an  appeal  to  be  taken  by  the 

law  practice,  is  final  and  cannot  be  re-  attorney-general.      Com.   v.   Clark,  I 

viewed  by  a  writ  of  error;  but  when  Bibb  (Ky.)  531. 

'  the  question  of  contempt  is  tried  upon  Chief    of    Polioe.  —  In     Eslinger   v. 

an  issue  tendered  by  the  party  moving  Pratt,  14  Utah  107,  it  was  held  that  a 

in  the  proceeding,  and  decided  upon  chief  of  police  had  a  right  to  appeal 

such   issue,  the  decision   must  be  re-  from  a  peremptory  mandamus  issued 

garded  as  a  judgment  upon  which  a  to  compel  him  to  reinstate  in  office  a 

writ  of  error  may  be  brought.     Tyler  person  discharged  by  him. 

V,  Haraersley,  44  Conn.  393.  9.  State  ».  Wolfrom,  25  Wis.  468. 

4.  People  V,  Albright,   14  Abb.   Pr.  10,  Leet  v.  Kern  County,  (Cal.  1897) 

(N.  Y.  Supreme   Ct.)  305;    People  v,  47  Pac.  Rep.  595.     Ci?«/ra,  Polk  County 

Lewis,  28  How.  Pr.  (N.  Y.  Ct.  App.)47o.  r.  Johnson,  21  Fla.  577. 
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3.  Procedure  —  SeTiew — in  General  —  Xotion  for  New  Trial.  —  It  has 
been  held  that  a  motion  for  a  new  trial  in  the  lower  court  is 
not  necessary  in  order  to  secure  a  review  on  appeal  or  error.* 

Silli  of  Ezoeptlons.  —  In  some  states  it  seems  to  be  the  practice  to 
obtain  a  bill  of  exceptions  in  order  to  perfect  an  appeal  in  man- 
damus cases.' 

Review  —  Ho  Trial  do  Novo.  —  On  appeal  an  action  of  mandamus 
is  not  triable  de  novo.^ 

Oljeotioni  Hot  Bailed  Below.  —  No  objections  which  have  not  been 
first  presented  in  the  pleadings  or  in  the  court  below  can  be 
considered  on  appeal  or  error.*  This  rule  has  been  applied 
to   objections  to  the   petition,*  to  the  return,*  to  the  reply,^ 

1.  Territory  v,  Browne,  7  N.   Mcx.  Pennsylvania,  —  Easton     v.     Lehigh 

568,  Water  Co.,  97  Pa.   St.  554;    Com.  v. 

8.  Hayward  v,   Pimental,    107    Cal.  Philadelphia,  180  Pa.  St.  12. 

386;  Thompson  v,  McGhee,  93  Ga.  254.  Wisconsin,  —  State  v.  Smith,  ii  Wis. 

But  see   Territory  v,   Browne,    7    N.  65. 

Mex.  568,  where  it  is  held  that  a  bill  of  United  States,  —  Presque  Isle  County 

exceptions  is  not  always  necessary.  v,  Thompson,  22  U.  S.  App.  418. 

8.  Dove  V,  Independent  School  Dist.,  See  generally  article  Exceptions  and 

41  Iowa  689;  Odendahl  v.  Russell,  86  Objections,  vol.  8,  p.  153. 

Iowa  669;  Independent  Dist.  No.  2  v,  Omisiion  to  Find  Partteular  Fact.  —  An 

Rhodes,  88  Iowa  570.  exception    that    the    judge    at    trial 

Beaaon  of  Evle.  —  A  proceeding  by  omitted  to  find  a  particular  fact  is  not 

mandamus  is  a  law  action  triable  as  available  on  appeal.     The  remedy  is 

nearly  as  may  be  like  an  ordinary  ac-  by  motion  to  have  it  referred  back  to 

tion  for  the  recovery  of  damages,  and  the  judge  for  correction.     People   v, 

is  not  reviewable  de  novo  in  the  Su-  Albright,  14  Abb.  Pr.  (N.  V.  Supreme 

preme  Court.     Dove    v.   Independent  Ct.)  305. 

School  Dist.,  41  Iowa  689.  The  Belay  of  the  Relator  in  Institating 

The  Finding  of  a  Jury  on  issues  of  Prooeedingi  by  mandamus  should  be 

fact  in  a  mandamus  case  pending  in  taken  advantage  of  by  proper  pleading 

the  Supreme  Court  on  appeal  will  not  in  the  trial  court.     It  cannot  be  urged 

be  set  aside  unless  it  clearly  appears  to  for  the  first  time  in  the  appellate  court. 

be  unsupported  by  the  evidence.     Peo-  Ray  v,  Wilson,  29  Fla.  342. 

pie  V,  Waynesville,  88  111.  469.  6.  People  v,  Reis,  76  Cal.  269;    Gill 

In  Tenneisee  it  has  been  held  that  the  v.  State,   72  Ind.  266;    Presque    Isle 

Supreme  Court  has  power  to  determine  County  v,  Thompson,  22  U.  S.  App. 

the  facts  in  a  mandamus  proceeding  418. 

pending    in    that    court    on    appeal.  Want  of  Verifleation.  —  An  objection 

Newman  t^.  Justices,  i  Heisk.  (Tenn.)  that  the  petition  or  complaint  for  a  writ 

789.  of  mandamus  is  not  verified,  as   re- 

4.  California,  —  People    v.   Reis,  76  quired  by  statute,   is  too  late    when 

Cal.  269.  raised    for  the  first  time  on    appeal. 

Colorado,  —  Grand  County  v.  People,  The  affidavit  is  waived  if  the  parties 

8  Colo.  App.  43.  go  to  trial  in  the  court  below  without 

Florida.  —  Ray   v,   Wilson,   29    Fla.  objection  to  the  lack  of  affidavit.     Peo- 

342.  pie  V,  Reis,  76  Cal.  269. 

Illinois,  —  Chicago    v,    Sansum,    89  Want  of   Demand  and  BefDial.  —  An 

111.  182;  East  St.  Louis  z/.  Underwood,  objection  to  the  issuance  of  a  writ  of 

105  111.  308.  mandamus,   on   the  ground  that  the 

Indiana,  —  Gill  v.  State,  72  Ind.  266;  petition  does  not  show  a  demand  and 

Hon   V,    State,   89  Ind.  249;   State  v,  refusal,  is  too  late  when  made  for  the 

^ifirgs.  92  Ind.  336.  first  time  in  a  supplemental  brief  filed 

Kansas.  —  Stevens  v.  Miller,  3  Kan.  in   an   appellate  court.     Presque   Isle 

App.  192.  County  v.  Thompson,  22  U.  S.  App. 

New  York.  —  People  v.  Mills,  109  N.  418. 

Y.  69;  People  V,  Albright,  14  Abb.  Pr.  6.  State  v.  Riggs,  92  Ind.  336. 

QA,  Y.  Supreme  Ct.)  305.  7.  Hon  v.  State,  89  Ind.  249. 
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and  to  a  variance.^ 

Harmieos  Errors.  —  A  judgment  awarding  a  peremptory  mandamus 
will  not  be  reversed  for  an  immaterial  error.* 

Profumptloni  on  Appoal.  —  In  the  review  of  mandamus  proceedings 
on  appeal  or  writ  of  error,  it  will  be  presumed  that  the  proceed- 
ings of  the  lower  court  were  regular  and  sufficient,  that  the 
pleadings,  so  far  as  they  appear  of  record,  contained  necessary 
averments,  and  that  proper  and  sufficient  evidence  was  intro- 
duced.' Thus  it  has  been  assumed  on  appeal  that  the  issues 
were  properly  formed.* 

1.  Qnofttoni  of  Variaaoe.  —  An  objec-  Y.  158;  Evans  v,  Bradley,  4  S.  Dak. 
tion  that  a  judgment  awarding  a  per-  83;  Wright  v,  Neathery,  14  Tex.  211. 
emptory  mandamus  is  variant  from  AltamatlvoWrit  PrlniaFMie  SolBeieiit 
the  prayer  of  the  petition  should  be  — A  judgment  refusing  a  peremptory 
first  urged  in  the  trial  court,  so  that  mandamus  will  not  be  reversed  unless 
it  may  be  obviated  by  amendment  of  from  the  record  it  appears  that  the 
the  petition.  East  St.  Louis  v.  Under-  alternative  mandamus  upon  its  face 
wood,  105  111.  308.  was/rfma/o^V  sufficient  to  entitle  the 

2.  Atwood  V,  Partree,  56  Conn.  80;  relator  to  the  relief  sought.     People  v. 
Sute  w.  Hoeflinger,  31  Wis.  257;  Sute  Brooklyn,  13  Wend.  (N.  Y.)  130. 

V.  Oates,  86  Wis.  634;  Chanute  v.  Suffieieiit  Proof.  —  When  the  facts 
Trader,  132  U.  S.  210.  See  also  gener-  stated  in  an  alternative  writ  of  man- 
ally  article  Appeals,  vol.  2,  p.  499.  damns  are  sufficient  to  authorize  the 

Signed  by  Clerk  and  Hot  Under  SeaL  —  court  to  issue  a  peremptory  writ,  in  the 

In  State  v.   Oates,   86  Wis.   634,  the  absence  of  proof  to  the  contrary  in 

error  assigned   was  in  overruling  an  the  record  the  Supreme  Court  will  pre- 

objection  to  an  alternative  writ  of  man-  sume  that  the   facts  stated    in    such 

dam  us    on    the    ground    that    it  was  alternative  writ  were  proven   to   the 

signed  by  the  judge  instead  of  by  a  satisfaction  of  the  court  below,  and 

clerk  and  was  not  under  seal.     It  was  that  the  peremptory  writ  was  properly 

held  that  this  did  not  affect  any  sub-  issued.    Evans  v.  Bradley,  4  S.  Dak.  83. 

stantial  right.  Alternative  Following  Peremptory  Writ 

Bight  at  Time  of  Appeal.  —  Where,  on  —  Where  the  record  in  a  proceeding  io 

appeal  from  a  judgment  awarding  a  mandamus  does  not  set  out  the  alter- 

peremptory  mandamus,  it  appears  that  native   writ,  the  Supreme  Court  will 

the  relator  is  now  entitled  to  such  writ,  presume  that  it  was  followed  in  the 

the  judgment  will  be  affirmed  without  peremptory    writ.      State    v,    Connty 

regard  to  the  question  whether  it  was  Judge,  12  Iowa  237. 

correct    when     rendered.      State     v.  4.  Smith    v,    Johnson,  69    Ind.   55; 

Hoeflinger,  31  Wis.  257.  State  v.  County  Ct.,  41  Mo.  545. 

To  Bmove  Hoieanoe  from  Highway.  —  Iiraee  Properly  Formed.  —  The  issues 

Where  the  court  below  erroneously  de-  should  be  made  up  on  the  return  to  the 

cided  that  the  plaintiff  had  an  adequate  alternative  writ,  and  for  the  purpose  of 

remedy  at  law  in  the  provision  by  stat-  reaching  the  legal  questions  involved 

ute  for  the  removal  of  nuisances  and  it  will    be   assumed  in  the  Supreme 

encroachments,  it  was  held  to  be  no  Court    that   the    necessary    steps    in 

reason     for    reversing    the    judgment  pleading  had  been  taken,  whenever  it 

denying  a  mandamus  to  compel   the  is  apparent  from  the  facts  presented 

removal  of  a  nuisance  from  a  high-  that    such   questions    properly    arise, 

way,  when  the  court  could  see  that  the  State  v.  County  Ct.,  41  Mo.  545. 

judgment  ought  to  have  been  the  same  OmiMdon  to  Beply  or  Demur.  —  When 

on  other  grounds.     Atwood  v.  Partree,  the  record  fails  to  show  that  any  action 

56  Conn.  80.  was  had  or  asked  for  below  upon  the 

S.Smith  V.  Johnson,  69  Ind.  55;  omission  to  reply  or  demur  to  the  spe- 
State  V.  County  Judge,  12  Iowa  237;  cial  paragraphs  of  the  return  to  a  writ 
State  t'.  County  Ct.,41  Mo.  545;  People  of  mandate,  and  the  parties  go  to  trial 
V.  Brooklyn,  13  Wend.  (N.  Y.;  130;  without  issue  joined  on  such  para- 
People  V,  Dutchess,  etc.,  R.  Co.,  58  N.  graphs,  the  Supreme  Court  will  pre- 
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Wliat  Pleadingt  Couldered.  —  In  some  states  the  pleadings  in  man- 
damus form  part  of  the  record,  and  may  be  considered  on 
appeal.^  In  other  states,  however,  the  pleadings  are  not  part  of 
the  record  unless  made  so  by  a  bill  of  exceptions.* 

Prayer  Too  Brood.  —  An  objection  that  the  prayer  in  a  petition  for 
a  mandamus  is  too  broad  cannot  be  entertained  on  appeal.' 

From  Contempt  Prooeeding.  —  On  appeal  from  an  order  adjudging 
the  appellant  guilty  of  contempt  in  not  obeying  a  peremptory 
writ  of  mandamus,  the  question  as  to  the  propriety  of  the  order 
granting  the  writ  is  not  presented,  and  cannot  be  considered.* 

4.  Judgment  —  a.  In  General  —  Afflrmanee  in  Part.  —  On  an 
appeal  in  a  mandamus  case  the  judgment  of  the  lower  court  may 
be  affirmed  in  part  and  reversed  in  part,*  or  the  court  may 
affirm  the  judgment  and  order  a  stay  of  proceedings.* 

Peremptory  Writ  Awarded.  —  On  an  appeal  from  a  judgment  in  a 
mandamus  case,  the  higher  court  may  itself  award  a  peremptory 
writ  in  the  form  determined  to  be  proper  in  the  case,  without 
further  resort  to  the  inferior  court.'' 

same  that  a  reply  was  waived.     Smith        Demnrrer     to     Petition    Oyermled.  — 

V,  Johnson,  69  Ind.  55.  Where  a  demurrer  to  a  petition  for  a 

1.  Haebler    v.   New   York    Produce  mandamus  is  overruled  and  judgment 

Exch.,  149  N.  Y.  414;  People  v,  Essex  rendered  for  the  petitioner,  the  AppeU 

County,  70  N.  Y.  228;    Hardy  v.  Pur-  late  Court  can  consider  the  petition 

ington.  6  S.  Dak.  382.  only    in    the  light  of  its  averments. 

When  Ho  Alternative  Writ.  —  On  ap-  Watts  z/.  McLean,  28  111.  App.  537. 
peal  from  a  judgment  awarding  a  The  Sworn  Answer  of  parties  to  a  writ 
peremptory  mandamus,  there  having  of  attachment  issued  against  them  to 
been  no  alternative  writ,  the  record  in  show  cause  why  they  should  not  be 
the  Supreme  Court  is  the  affidavit  of  fined  for  contempt  in  refusing  to  obey 
the  plaintiff,  answer  of  the  defendant,  a  peremptory  writ  of  mandamus  is  not 
and  the  judgment  of  the  court,  certified  any  part  of  the  record  of  the  proceed- 
as  required  for  the  certification  of  a  ings  upon  the  writ  of  attachment,  un- 
judgment  roll.  Hardy  v,  Purington,  less  made  so  by  bill  of  exceptions. 
6  S.  Dak.  382.  Highway  Com'rs  v.  People,  31  111.  97. 

Where  Opposing  Af&davite  Filed.  —  On        8.  Prayer  Too  Broad.  —  As  the  court 

the  review  of  an  order   directing  the  is  not  obliged  to  grant  the  prayer  in  its 

issuance  of  a  peremptory  mandamus  entirety,  but  only  so  much  thereof  as 

in  the  first  instance,  where  there  are  the  petitioner  is  entitled  to,  an  objec- 

opposing  affidavits,  the  Court  of  Ap-  tion  that  the  prayer  is  too  broad  will 

peals  can  consider  nothing  except  the  not  be  considered  on  appeal.     Highway 

statements  in    the    moving    affidavits  Com'rs  v.  Jackson,  165  111.  17. 
which  are  not  denied  and  the  facts  set        4.  People  v.  Rothester,  etc.,  R.  Co., 

up  in  the  answering  affidavits.     Haeb-  76  N.  Y.  294. 

ler  V.  New  York  Produce  Exch.,  149  N.        6.  McDougal  z/.  Roman,  2  Cal.  80; 

Y.  414.  Graham  v.  People,  11 1  111.  253. 

8.  Gregg  v,  Pemberton,  53  Cal.  251;        Jndgment  for  Cost! .  —  In  McDougal  v. 

Highway  Com'rs  v.  People,  31  111.  97.  Roman,  2  Cal.  80,  the  judgment  for 

And  see  Watts  v,  McLean,  28  111.  App.  costs  was  reversed  and  the  judgment 

537.  for  mandamus  affirmed. 

Pleadings  Hot  Considered.  —  Upon  an        6.  People  v.  Fitch,  147  N.  Y.  362. 
appeal  from  a  final  judgment  ordering        1,  Maryland.  —  Weber    v,    Zimmer- 

a  peremptory  writ  of  mandate,  neither  man,  23  Md.  45. 

the  writ,  the  sheriff's  return  thereon,        Mississippi.  —  Warren      County      v. 

nor  an  acknowledgment  of  satisfaction  Klein,  51  Miss.  807. 
thereon  constitutes  a  part  of  the  judg-        New    York.  -=-  People    v.   Richmond 

ment    roll.     Gregg  v.   Pemberton,    53  County,     28    N.    Y.    H2;     People    w. 

Cal.  252.  Grady,  20  N.  Y.  App.  Div.  27;   People 
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Bdmand  with  imtniotioiii.  —  Or  the  case  may  be  remanded  to  the 
lower  court  with  instructions  to  issue  a  peremptory  writ  in  such 
form  as  has  been  determined  to  be  proper.* 

b.  Dismissal —  in  OeneraL  —  In  a  number  of  states  the  courts 
hold  that  where  the  mandamus  is  obeyed  pending  the  appeal,  or 
where  the  acts  sought  to  be  compelled  have  become  impossible, 
or  in  any  other  way  the  questions  involved  in  the  proceedings 
have  become  immaterial,  the  appeal  will  be  dismissed.' 

Pranatare  Appeal.  —  Where  an  appeal  in  a  mandamus  proceeding 
is  made  prematurely  it  will  be  dismissed.' 

Ineffalar  Appeal.  —  If  an  appeal  in  mandamus  proceedings  is 
irregular  it  will  be  dismissed,  the  same  as  in  other  cases.  ^ 

V,  Rice,  144  N.  Y.  249;  People  v,  Dela-  the  court  below  for  an  alias  on  a  notice 

ware  County,  9  Abb.  Pr.  N.  S.  (N.  Y.  to  the    respondent.      People    v.  New 

Supreme  Ct.)  408.  York,  3  Abb.  A  pp.  Dec.  (N.  Y.)  502. 

Attaehment   Ibr   Contempt.  —  On    ap-  8.  California.  —  Leet  v.  Kern  County, 

peal  from  an  order  denying  a  motion  (Cal.  1897)47  Pac.  Rep.  595:  San  Diego 

for  an  attachment  for  contempt  in  dis-  School  Dist.  v,  San  Diego  County,  97 

obeying  a  writ  of  mandamus,  the  court  Cal.  438. 

may  direct  a  new  peremptory  writ  to  Louisiana,  —  Romain  sr.  Supervisors, 

issue  in  such  form  as  will  meet  the  49  La.  Ann.  578. 

exigencies    of    the    case.      People    v,  Mississippi,  —  Ross  v.  Lane,  3  Smed. 

Delaware  County,  9  Abb.  Pr.  N.  S.  (N.  &  M.  (Miss.)  695. 

Y.  Supreme  Ct.)  408.  Montana,  —  State     v,     Napton,     10 

1.  Missouri,  —  State  v,  Ganzhorn,  56  Mont.  369. 

Mo.  App.  519.  New  York,  —  People  v.  Squire,  110 

New  York,  —  People  v.  New  York,  3  N.  Y.  666;    Matter  of  Sch wager,  (Su- 

Abb.  App.  Dec.  (N.  Y.)  502.  preme  Ct.)  36  N.  Y.  St,  Rep.  534. 

Wisconsin,  —  State    v.   School   Land  South  Carolina,  —  Ex  p,  Mackey,  15 

Com*rs,  9  Wis.  200.  S.  Car.  322. 

United  States,  —  U.  S.  v,  Kendall,  5  Washington.  —  Bardsley     v,     Stem- 

Cranch  (C.  C.)  385;    Hawley  v.  Fair-  berg,  17  Wash.  243. 

banks,  108  U.  S.  543.  Term  of  Office   Expired.  —  Where  a 

Case  Uwmanded  to  Be   Kodlfled.  —  In  mandamus  was  ibsued  10  a  tax  collector 

Hawley  v,  Fairbanks,   108  U.  S.  543,  to  collect  a  certain  tax,  and  he  appealed, 

the    court    said:    "  The  cause  is    re-  and  pending  appeal  his  term  of  office 

manded  with  leave  to  modify  the  judg-  expired,  it  was  held  that  the  Supreme 

ment  in  such  a  way  as  to  adapt  the  Court  would  not,  upon  appeal,  award 

command  of  the  writ  of  mandamus  to  a   mandamus    against   his    successor, 

the  circumstances  consequent  on   the  Ross  z/.  Lane,  3  Smed.  &  M.  (Miss.)  695. 

delay  caused  by  the  pendency  of  the  Eleotion  Held  Pending  Ffooeedings.  — 

writ  of  error  in  this  court."  Where  a  candidate  for  office  applies  for 

Where  an  Immaterial  Issue  Hai  Been  a  mandamus  to  compel  the  appoint- 

Joined  in  an  action  of  mandamus,  and  ment  of  commissioners  of  election  in 

the  same  has  been  sent  to  and  tried  at  his  behalf,  and  the  application  is  dis- 

the  Circuit  Court,  the  Supreme  Court  missed,  and  an  appeal  is  taken  to  the 

will  not  enter  judgment  on  the  verdict,  Supreme  Court,  if,   when   the  case  is 

but  will  allow  a  new  answer  to  be  put  submitted,  the  election  has  been  held, 

in  so  as  to  make  the  issue  material,  and  the  appeal  will  be  dismissed.     Romain 

grant  a    new    trial.     State   v.   School  v.  Supervisors,  49  La.  Ann.  578. 

Land  Com*rs,  9  Wis.  200.  8.  McCall  v.  Justices,  Busb.   L.  (N. 

Awarding   an   Alias    Kandamni.  —  It  Car.)  302. 

seems  that  where  a  mandamus  fails  in  4.  Appeal  from  Part  of   Jndgment  — 

its  purpose  by  reason  of  a  stay  of  pro-  After  a  judgment  awarding  a  peremp- 

ceedings  on  appeal,  the  appellate  court  tory  mandamus,  a  separate  judgment 

cannot,  in  affirming  the  allowance  of  in  form  was  entered  for  costs  in  favor 

the  writ,  award  an  alias,  but  the  proper  of  the  relator,  and  the  defendant  ap- 

practice  is  for  the  relator  to  apply  in  pealed  from   the  first  judgment   and 
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Qaaihal  of  Writ  of  Error.  —  Where  a  writ  of  error  has  been  improp- 
erly granted  it  should  be  quashed  without  a  hearing  of  the  case 
on  the  merits.* 

6.  Supersedeas  and  Stay  —  Oporation  of  Appeal  at  suy.  —  In  many 
states,  on  an  appeal  from  a  decision  awarding  a  mandamus,  a  super- 
sedeas may  be  granted  staying  the  execution  of  the  writ,  or  the 
appeal  itself  may  so  operate.* 

Keoeeeity  of  Appeal  Bond.  —  Some  cases  expressly  hold  the  execu- 
tion of  an  appeal  bond  necessary  to  secure  a  stay  of  proceedings.' 

EfTeot  of  Snportedeae.  —  After  an  appeal  and  a  stay  of  proceedings 
neither  a  peremptory  writ  ^  nor  an  attachment  for  contempt  for 

afterwards    "from    the    whole    judg-  In  Kiseonri  an  appeal  with  a  statutory 

ment."     It  was  held  that  there  was  in  bond,   from   a  judgment  awarding  a 

fact  but  a  single  judgment  awarding  peremptory  mandamus,  operates  as  a 

the  writ  with  costs,  and  the  first  appeal  supersedeas.     State  v,  Lewis,  96  Mo. 

was   dismissed.     State    v.   Manitowoc  146. 

County,  48  Wis.  112.     But  see  Black-  In  Kehraika  it  is  said  to  be  a  matter 

erby  v.  People,  10  111.  266.  of  discretion  with  the  court  whether  a 

1.  People  V.  Brooklyn,  13  Wend.  (N.  supersedeas  shall  be  granted.     State  v. 
Y.)  133.  Judges,  19  Neb.    149;    Cooperrider  r. 

See  generally,  in  addition  to  the  fol-  state,  46  Neb.  84. 

lowing  cases,  article  Supersedeas  and  In  Tezae  a  judgment  in  a  District 

Stay.  Court,  awarding   a  peremptory  man- 

2.  California,  —  Palache  r.  Hunt,  64  dam  us  for  the  restoration  of  the  plain- 
Cal.  473.  tiff  to  an  office,  is  superseded  by  an 

Illinois,  —  Blackerby   v.    People,    10  appeal  to  the  Supreme  Court.     Griffin 

111.  266.  V.  Wakelee,  42  Tex.  513. 

Iowa,  —  State   v.  County    Judge,    7  8.  State   v.   County  Judge,   7  Iowa 

Iowa  186.  186:  Bokien  v.  State,  14  Wash.  401. 

Louisiana,  —  State  v.  Judge,  20  La.  Appeal  in  Forma  Paupexii.  —  In  Bokien 

Ann.  529;  State  v.  Judge,  21  La.  Ann.  v.  State,  14  Wash.  401,  it  was  held  that 

741.  an  appeal  in  a  mandamus  proceeding 

Minnesota.  —  State    v,    Webber,    31  would  not  stay  the   execution  of  the 

Minn.  211.  writ  unless  a  proper  appeal  bond  was 

Missouri.  —  State  v,  Lewis,  96  Mo.  filed,  and  that  there  was  no  authority 

146.     Contra^  State  v.  Horner,  10  Mo.  for    appeals  in   such   cases  in  forma 

App.  307.  pauperis, 

I^ew  York,  —  People  c/.  Rice,  80  Hun  4.  People    v.   Highway  Com'rs,    25 

(N.  Y.)  437;    People  v.   New   York,    3  How.  Pr.  (N.  Y.  Supreme  Cl.)  257;  U. 

Abb.  App.  Dec.   (N.  Y.)  502;  People  v,  S.  v,  Columbian  Ins.  Co.,  2  Cranch  (C. 

Highway  Com'rs,  25  How.  Pr.  (N.  Y.  C.)266. 

Supreme  Ct.)  257;  St.  Stephen  Church  Peremptory  Writ  Qnashed  if  Issued. — 

Cases,  25  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  A  writ  of  error  to  the  judgment  of  the 

258;    People   V,   Rice,   144   N.  Y.  249.  Circuit  Court  of  the  District  of  Colum- 

But  see  People  v,  Steele,  i  Edm.  Sel.  bia,    awarding    a    peremptory     man- 

Cas.  (N.  Y.)  505.  damns,  is  a  supersedeas,   and   if  the 

Texas,  —  Griffin  v.  Wakelee,  42  Tex.  peremptory  mandamus  be  issued  after 

513;  Churchill  v,  Martin,  65  Tex.  367.  the  filingof  the  writof  errorand  within 

JVashington,  —  State       v.      Superior  ten   days  after    the   rendition   of    the 

Court,  2  Wash.  9;  Bokien  v.  State,  14  judgment  it  will  be  quashed.     U.  S.  v. 

Wash.  401.  Columbian   Ins.   Co.,  2  Cranch  (C.  C.) 

United  States,  —  U.  S.  v.  Columbian  266. 
Ins.  Co.,  2  Cranch  (C.  C.)  266;  U.  S.  v,  Ko  Peremptory  Writ  After  Appeal  Per- 
Kendall,  5  Cranch  (C.  C.)  385.  footed.  —  Where  an  appeal  to  the  Court 
-Contra,  —  Tyler  v.  Hamersley,  44  of  Appeals  has  been  brought  by  the  de- 
Conn.  393;  Com.  I'.  Coit,  15  W.  N.  C.  fendants  from  a  judgment  awarding  a 
(Pa.)  484;  Com.  V.  Decheri,  16  W.  N.  peremptory  mandamus,  the  perfecting 
C.  (Pa.)  508;  Pinckney  v.  Henegan,  2  of  the  appeal  stays  all  further  proceed- 
Strobh.  L.  (S.  Car.)  250.  ings  in  the  court  below.     A  peremptory 
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Btvitw  hj  OmtLonti                MANDAMUS.  ud  Kudamk 

not  obeying  can  be  issued.* 

An  Order  Orantiiig  a  Writ  loses  none  of  its  force  during  the  time 
when  its  operation  is  stayed.* 

XZVI  BEYIBW  BT  CBBTIOSABI  AJTD  ILmAinrS  —  Oortlarui.  —  In 
California  and  New  York  it  has  been  held  in  early  cases  that 
mandamus  proceedings  might  be  reviewed  by  a  writ  of  certio- 
rari.'    But  in  Pennsylvania^  it  seems,  this  remedy  does  not  exist* 

Xandamui.  —  In  most  jurisdictions  an  original  application  for  a 

mandamus  to  compel  the  issuing  of  a  mandamus  wnich  has  been 
denied  will  not  lie.* 

mandamus  issued  after  the  perfecting  fining  and   imprisoning  a  person  for 

of  such  appeal  will   be  set  aside  for  contempt  for  disobedience  of  a  writ  of 

irregularity.       People     v.     Highway  mandamus,  does  not  specify  on  its  face 

Corners,  25  How.  Pr.  (N.  Y.  Supreme  wherein  the  contempt  consisted,  it  wiU 

Ct.)  257.  be  reversed  on  certiorari.     Ex  p.  Field, 

1.  Ko  Contempt  Prooeedlngi.  —  "  It  is  a  i  Cal.  187. 

wel]-setlled    rule  that  while  a  super-  4.  Hower*s  Appeal,  137  Pa.  St.  154; 

sedeas  bond  does  not  stay  any  part  of  Com.  v.  Lackawanna  County,  133  Pa. 

a  judgment  which  commands  the  party  St.  180. 

against  whom  it  runs  to  refrain  from  6.  Alahama,  —  ^^P*    Grant,  53  Ala. 

doing  any  act  covered  by  the  judgment,  z6.     And  see  Exp,  Candee,  48  Ala.  386. 

yet,  where  a  judgment  requires  a  party  California,  —  People,    v.  Thorn psoo» 

to  perform  some  affirmative  act,  an  ap-  66  Cal.  398. 

peal  stays  the  immediate  necessity  for  Louisiana,  —  Logan    v.    Third  Dist. 

the  performance,  and  prevents  the  court  Ct.,  16  La.  Ann.  185. 

which  rendered    the    judgment    from  Minnesota,  —  State  v.  Hard,  25  Minn. 

punishing  as  a  contempt  the  failure  to  460. 

perform,   until   the  conclusion  of  the  Ohio, — State  v.  Ottinger,  43  Ohio  St. 

case  on  appeal."    State  v.  Superior  Ct.,  457. 

2  Wash.  16.  UniUd  States.  —  M'Clnny  v,  Silliman^ 

2.  Ordar  Ramalm  in  Foroe.  —  While  the  2  Wheat.  (U.  S.)  369;  Exp.  DeGroot,  6 
order  of  a  lower  court  may  be  sus-  Wall.  (U.  S.)  497. 

pended  as  the  result  of  an  appeal,  the  Contra,  —  Backus    v,    Carleton,    97 

order  loses  none  of  its  strength  pending  Mich.  624. 

the  appeal,  and  although  modifications  Banewalof  AppUeation  la  BaproM  Coait 
are  made  in  its  terms  by  the  appellate  —  See  Martin  v.  Board  of  Education, 
court  to  the  extent  that  it  is  affirmed,  42  W.  Va.  514,  holding  that  the  Su- 
it is  the  same  order.  People  v.  Rice,  preme  Court  should  be  asked  by  virtue 
144  N.  Y.  249,  80  Hun  (N.  Y.)  437.  of  its  original  jurisdiction  to  issue  the 

Taking  Advantage   of  PerfennaiiM.  —  writ  of  mandamus  which  was  desired 

Where,  after  an  appeal  taken  from  a  in  the  first  instance, 

judgment    rendered  in  a    mandamus  Appeal,  Kot  Maud aaiiia.  —  An  order  of 

proceeding,  a  supersedeas  is  granted,  the  Superior  Court   refusing  a  writ  of 

but  the  defendants  in  the  writ,  who  are  mandamus  is  a  final  judgment  from 

appellants,  have  in  the  meantime  per-  which  an  appeal  may  be  taken,  and  as 

formed  its  commands,  an  attachment  a  right  to  appeal   exists,  the  Supreme 

will  not  issue  against  the  relators  for  Court  will  not    entertain   an  original 

availing  themselves  of  the   benefit  of  application    for    the  wriL       People  v. 

such  performance  as  a  contempt  of  such  Thompson,  66  Cal.  398. 

supersedeas  granted  without  notice  of  JudgBMnt  of  Lower  Gonrt  in  Voree. — 

the    performance.       Polk    County    v.  Where  a  judgment  of   the  lower  court, 

Johnson,  21  Fla.  577.  in  a  mandamus  case,  is  in  full  force  and 

8.  Exp.  Field,  i  Cal.  187;  Peoples,  unreversed,  the  Supreme  Court  of  Oiw 

Steele,  i  Edm.  Sel.   Cas.  (N.  Y.)  562.  will  not,  in  the  exercise  of  its  original 

See  also  generally  article  Certiorari,  jurisdiction,  again  hear  and  determipe 

vol.  4,  p.  31.  the  case  upon  its   merits,    the  proper 

Tiiie  and  Impriionmeat  for  Contempt.  —  remedy  being  by  proceedings  in  error. 

Where  an  order  of  the  District  Court,  State  v,  Ottinger,  43  Ohio  St.  457- 
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Scope  of  Article. "  MANDA  TE  AND 

(2^  Rcffiand  with  Directions^  856. 
(3)  Issues  Determined^  856. 
e,  Neiv  Notice y  857. 
/.  Parties,  857. 
g.  Defenses,  857. 
h.  Objections  to  y^ur  is  diction,  858. 
I.  Objections  to  Pleadings  or  Proofs  858- 
j.  Evidence,  858. 

k,  Reading  Decision  to  J^ury,  859. 
/.  Instructions  to  J^ury,  860. 
9.  Amendment  of  Pleadings,  860. 

a.  Ranatid  Generally,  860. 

b.  Remand  with  Directions,  861. 

c.  Causes  Triable  de  Novo  on  Appeal^  862. 

d.  Presentation  of  New  Question,  862. 

e.  Matters  Arising  Subsequent  to  Decision^  862. 
y.  Imposition  of  Terms,  862. 

10.  Entry  of  Judgment  in  Accordance  with  Mandate,  863. 

Vm.  JlTSISDICTioN  AKD  PBOCEEDIK0S  OF  APPELLATE  COUBT  AFm 

Bemakd,  864. 

1.  Jurisdiction  After  Remand,  864. 

2.  Time  of  Divestment  of  Jurisdiction^  864. 

3.  Recall  of  Mandate,  865. 

4.  Correction  of  Mandate,  865. 

5.  Correction  of  Judgment,  866. 

6.  Rehearing  After  Remand,  866. 

7.  Bill  of  Review  After  Remand,  866. 

8.  Reinstatement  of  Cause,  866. 

DL  Ekpobcexekt  of  Hakdate,  867. 
X.  Appeal  fbox  Judgment  Entebeb  ok  MAirBATSy  867. 

CROSS-REFERENCES. 

See  generally  articles  APPEALS,  vol.  2,  p.  i;  ERROR,  WRIT 
OF,  vol.  7,  p.  817;  JUDGMENTS,  vol.  11,  p.  796;  NEW 
TRIALS. 

L  Scope  of  Abtigle.  —  The  design  of  this  article  is  to  treat  of 
the  making,  the  issuance,  and  the  form,  transmission,  and  filing 
in  the  lower  court,  of  the  order  of  the  appellate  court  remanding 
a  cause;  the  proceedings  in  the  lower  court  in  respect  thereto ; 
the  enforcement  thereof;  and  the  jurisdiction  of  the  appellate 
court  after  the  remand. 

II  Defikition.  —  In  this  article  the  terms  "  mandate,"  "  pro- 
cedendo," and  *'  remittitur  **  are  used  interchangeably  to  denote 
the  order  issued  by  an  appellate  court  upon  the  decision  of  an 
appeal  or  writ  of  error  directing  the  action  to  be  taken  or  the 
disposition  to  be  made  of  the  cause  by  the  lower  court.^ 

1.  See  Morse  v.  Slason,  13  Vt.  296;  McKinley  v,  Chicago,  etc.,  R.  Co.,  44 
Iowa  314. 
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Heoettity                  PROCEEDINGS  THEREON.  of  Mandate. 

lU  Veoessitt  of  Kahdate  —  1.  In  OeneraL  —  As  a  mandate  is 
the  official  mode  of  communicating  the  judgment  of  the  appel- 
late court  to  the  lower  court,  no  proceedings  can  be  had  in  the 
lower  court  in  an  appealed  cause  until  the  mandate  has  been 
filed  in  such  court.* 

2.  Waiver  of  Kandate.  — The  filing  of  the  mandate  or  the  award 
of  a  procedendo  may,  however,  be  waived,  and  proceedings  be 
had  in  the  lower  court  without  them.* 

X.Arkansas, — Lafferty  v.  Rutherford,  Bank   of    Republic,   6   Robt.    (N.    Y.) 

lo  Ark.  453,  wherein  it  is  said  that  "  to  497. 

authorize    the  circuit   [trial]  court  to  Keoe6nt7  of  Frooadendo.  —  Under  the 

retry  a  cause  where  a  final  judgment  provisions  of  the  Illinois  statute  (Rev. 

has  once  been  given,  it  is  indispensably  Stat.  III.  (1889),  c.  no,  §  83),  that  when 

necessary  that    an    express    mandate  the    judgment   is  affirmed  on  appeal 

from  this  [supreme]  court  shall  appear  execution    may  issue   and  other  pro- 

in  the  transcript  of  the  latter  judgment  ceedings  may  be  had  in  the  lower  court, 

and  proceedings."  on  the  filing  of  a  copy  of  the  order  of 

Illinois.  —  People  v.  Wadlow,  166  111.  the  appellate  court,  no  procedendo  is 

119;    Austin   V.   Dufour,    no  111.   85;  necessary  to  reinvest  the  lower  court 

Smith  z'.  Stevens,  133  111.  183;  Flaherty  with  jurisdiction.     Smith   v,  Stevens, 

V.  McCormick,  123  111.  525.  133  111.  183. 

Iowa.  —  Messenger  v.  Marsh,  6  Iowa  Dismiiflal  of  Appeal.  —  An  order  dis- 

491.  missing  an  appeal  from  an  order  is  not 

Kentucky, — Blair    v,   Bristoe,   Litt.  a  judgment  within  the  meaning  of  N. 

Sel.  Cas.  (Ky.)  20;   Piel  v,  Covington  Y.  Code  Prac,  §  12,  directing  the  clerk 

Short  Route  Transfer  R.  Co.,  (Ky.  1889)  to  remit  the  proceedings   after  judg- 

12  S.  W.  Rep.  759.  ment,  and  a  remittitur  should  not  bie 

Minnesota.  —  La  Crosse,  etc.,  Steam  issued  until  the  appeal  from  the  judg- 

Packet  Co.  v.  Reynolds,  12  Minn.  213.  ment  below  has  been  disposed  of .     Mc- 

Mississippi.  —  Foster    v.    Jordan,  54  Farlan  v.  Watson,  4  How.  Pr.  (N.  Y. 

Miss.  509.  Ct.  App.)  128. 

New  York.  —  Vermilye  v.  Seldon,  6  Certifioate    on    Probate   Appeal.  —  In 

How.  Pr.  (N.  Y.  Super.  Cl.)  41;  Wright  Green  v.  Clark,  24  Vt.  136,  it  was  held 

V.  Wright,  3  Redf .  (N.  Y.)  325.  that  a  statutory  requirement  that  a  final 

Ohio.  —  Earl  v.  Shoulder,  6  Ohio  409.  decision  on  a  probate  appeal  be  certified 

Oregon,  —  Oregon    R.,   etc.,    Co.    v.  back  to  the  Probate  Court  was  merely 

Hertzberg,  26  Oregon  216.  for  the  purpose  of  enabling  the  Probate 

Pennsylvania,  —  Cox  v.  Henry,  36  Pa.  Court  to  conform  its  action  to  the  law 

St.  445.  of  the  case  as  settled  on  the  appeal, 

Tennessee.  —  Adams  v.  State,  i  Swan,  and  that,  therefore,  the  want  of  such  a 

(Tenn.)466.  certificate   was  no  bar  to  subsequent 

Texas.  —  McAlpin  v,  Bennet,  21  Tex.  proceedings  in  the  Probate  Court. 

535.  S.  Becker  v,   Becker,    50  Iowa  139; 

Virginia,  —  Norris     v.     Tomlin,     2  State  «/.  Knouse,  33  Iowa  365;  Albright 

Munf.  (Va.)  336.  v.  M'Ginnis,  4  Yeates  (Pa.)  517;  Benzi- 

Wisconsin.  —  Trowbridge  v.  Sickler,  ger  Tp.  Road,  135  Pa.  St.  176. 

48  Wis.  424.  Proceeding  to  Mai.  —  In  Foster  v.  Jor. 

But  see  Howard  v.  Abbey,  2  Ohio  dan,  54  Miss.  509,  it  was  held  that  pro- 
Dec.  64,  where  it  was  held  that  it  was  ceeding  to  trial  in  the  lower  court 
not  necessary  upon  a  simple  affirmance  without  objection  to  the  want  of  a 
in  the  Supreme  Court  in  error  of  a  judg-  mandate  was  a  waiver  of  such  want, 
ment  of  the  court  below,  that  a  man-  To  the  same  effect,  see  Gerard  v» 
date  should  issue  from  the  former  to  Gateau,  15  III.  App.  520;  Pringle  v. 
the  latter  court  to  carry  the  judgment  Sizer,  3  S.  Car.  335;  Brooks  v.  Brooks, 
into  execution.     See  also  Paul  v.  Lut-  12  S.  Car.  422. 

trell.  I  Colo.  49T;  Woodruff  v.  Bacon,  Order  of  Bemand  Without  PonnalBemit- 

35   Conn.    97;    Choate    v.   Jacobs,  136  titnr.  —  And  the  en iry  in  the  appellate 

Mass.   2Q7;  Judson  ?'.  Gray,   17  How.  court  of  an  order  remanding  the  cause 

»Pr.  (N.  Y.  Ct.  App.)  289;  Lawrence  v.  and  the  actual  remitting  of  the  paper* 
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ImiBiNt  of  Xaadate.              MANDA  TE  AND      To  What  Court  IHxwtad. 

IV.  IBSUAHCE  OF  ICahdate  —  1.  To  What  Court  Directed.  —  A 

mandate  should  be  directed  to  the  court  from  which  the  appeal 
was  taken.*  But  where  a  change  of  venue  is  improperly  granted, 
and  the  judgment  of  the  court  to  which  the  change  is  taken  is 
reversed  for  such  erroneous  change,  the  cause  should  be  remanded 
to  the  court  from  which  the  change  of  venue  was  taken.* 

are  sufficient  to  give  the  lower  court  preme  Court.    In  re  Hatten,  22  Abb. 

jurisdiction,  though  no  formal  remit-  N.  Cas.  (N.  Y.  C.  PI.)  66. 

titur  is  ever  filed  in  such  court.  Brucker  Anthoritj  to  Imho.  —  The  mere  fact 

V,  State,  19  Wis.  539.  that  a  remittitur  appears  to  have  beea 

1.  Irvine  :y.  Marshall,  3  Minn.  72;  St.  issued^   before    a  decision   refusing  a 

Louis  V,  Kneper,  iz  Mo.  App.  587.  petition  for  a  rehearing  was  filed  is  not 

In  New   York  the  judgment  on  ap-  sufficient  evidence  that  it  was  issued 

peal  should    be  certified  to  the  clerk  without  authority.    Trench  v.  StiDOg, 

with  whom  the  roll  is  filed.     Andrews  4  Nev.  87. 

V,  Durant,  6  How.  Pr.  (N.  Y.  Supreme  Evidanee  of  Iimaiioe.  —  Proofs,  other 

Ct.)  191.  than  memoranda,    in  writing  on  the 

Intcnftsdiate  AppellatP  Court.  —  Where  minutes  of  the  lower  court  are  compe- 

the  Court  of  Appeals  reverses  the  judg-  tent  to  show  that  a  mandate  to  carry  a 

ment  of    the  Circuit    Court,   and    on  judgment  of  the  appellate  court  into 

appeal  to  the  Supreme  Court  the  judg-  execution  was  issued.     Earl  v.  Shoul* 

ment    of    the    Court    of    Appeals    is  der,  6  Ohio  409. 

reversed  and  that  of  the  Circuit  Court  2.  McCracken  v^Webb,  36  Iowa  551; 

affirmed,  the  mandate  of  the  Supreme  Ferguson    v,  Davis  County,  51  Iowa 

Court  should  be  sent  to  the  Court  of  220;    Bennett  v,  Carey,  57  Iowa  221; 

Appeals  ordering  that  court  to  enter  a  Gilman  zr.  Donovan,  59  Iowa  76;  Cerro 

judgment  affirming  that  of  the  Circuit  Gordo  County    v.  Wright  County,  59 

Court.     Nofsinger  v.  Hartnett,  84  Mo.  Iowa  485;  Chaney  v.  Williams,  22  La. 

549.  Ann.  81 ;  Rogers  r.  Watrous,  8  Tex.  62. 

But  where  the  judgment  of  the  High  Kmnanfl  to  Othar  Oounty.  —  A  sutute 

Court  of  Appeals  of  Maryland  was  re-  providing  that  on  reversal  the  appellate 

versed  and  that  of  the  General  Court  court  may  remand   the  cause  to  the 

of  the  state  affirmed  by  the   United  court  of  a  county  other  than  the  one  in 

States  Supreme  Court,  it  was  held  that  which  the  judgment  was  rendered,  on 

the  mandate    issued   to    the    General  a  showing  that  a  fair  and  impartial  trial 

Court.    Clerke  v.  Harwood,  3  Dall.  (U.  cannot  be  had  in  such  county,  does  not 

S.)  342.  apply  where  the  right  of  removal  has 

GasoEeiflryodhjIiitcnnodiatoOout. -*  been  once  exercised.  State  v,  Balti- 
Where  a  case  is  reserved  by  an  inter-  more,  etc.,  R.  Co.,  69  Md.  339. 
mediate  appellate  court  for  decision  by  Admiaaion  of  Torritory  aa  8Uta.^ 
the  Supreme  Court,  and  the  Supreme  Where,  pending  an  appeal  to  the  United 
Court  affirms  the  judgment  of  the  trial  States  Supreme  Court  of  a  judgment 
court,  the  mandate  ordered  to  be  issued  from  a  territorial  supreme  court  the  ter- 
to  the  common  pleas  to  carry  the  judg-  ritory  is  admitted  as  a  state,  the  cause 
ment  of  the  Supreme  Court  into  exe-  will  be  remanded  to  the  supreme  court 
cution  should  be  issued  out  of  the  of  the  new  state.  Teague  v.  Maddox, 
Supreme  Court,  and  not  out  of  the  150  U.  S.  128.  See  also  Irvine  v.  Mar- 
District  Court.  Chase  v.  Washburn,  2  shall,  3  Minn.  72;  Talliaf erro  v.  Porter, 
Ohio  Si .  98.  Wright  (Ohio)  610.    And  where  the  ter- 

Oartifloate  of  Beoord  on  Trial  of  Directed  ritory  is  admitted   as  two  sutes  the 

Jaanaa.  —  In     New    York,    where    the  cause  will  be  remanded  to  the.snprcme 

Supreme  Court  on  appeal  from  the  Sur-  court  of  the  state  In  which  the  county 

rogate's  Court  on  the  probate  of  a  will  of  trial  is  located.     Elliott  v.  Chicago, 

directs  the  trial  of  issues  of  fact  in  the  etc.,  R.  Co.,  150  U.  S.  245. 

County  Court  as  provided  by  Code  Civ.  But  where  on  the  admission  of  a  ter* 

Proc.,  §  2545,  the  verdict  of  the  jury  ritory  as  a  state  no  provision  is  made 

upon  such  question  should  be  certified  by    Congress    for  the   control  of  the 

by  the  clerk  of  the  County  Court  to  the  records  of  the  territorial  courts,  a  writ 

Surrogate's  Court  and  not  to  the  Su-  of  error  will  not  lie  from  the  United 
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2.  Payment  of  Corts.  —  The  clerk  of  the  appellate  court  may 
refuse  to  issue  the  mandate  until  the  costs  in  the  case  are  paid,* 
and  where  the  respondent  neglects  to  take  out  a  mandate  for  an 
unreasonable  length  of  time  after  reversal,  leave  to  take  one  out 
will  be  granted  only  on  payment  of  costs.* 

3.  Time  of  lasTiaiice.  —  The  time  of  the  issuance  of  the  man- 
date is  usually  regulated  by  statute  or  by  rule  of  court.' 

States  Supreme  Court  to  a  judgment  of  issuing  the  mandate.  Cooper  v.  Cooper, 

the  territorial  court,  as  there  is  no  court  4  111.  App.  167. 

to  which  the  mandate  of  the  Supreme  2.  Woodward?/.  Oregon  R.,  etc.,  Co., 

Court  could    be    directed.       Hunt    v,  23  Oregon  331;    Woodward  z/.  Oregon 

Palao,  4  How.  (U.  S.)  589.  R.,   etc.,  Co.,   (Oregon   1897)   51   Pac. 

Abolishment  of  Court.  —  Where,  pend-  Rep.  450. 

ing  an  appeal  from  an  order  of  a  court  8.  See  the  statutes  and  rules  of  court 

granting  an  amendment,  the  court  is  of  the  several  states,  and  the  following 

abolished  and  its  records  transferred  to  cases:  St.  Louis,  etc.,  R.  Co.  v.  Sweet, 

another  court,  it  was  held  that  on  the  60  Ark.  550;  Hog's  Back  Consol.  Min. 

affirmance    of  the  order  the  amend-  Co.  v.  New  Basil  Consol.  Gravel  Min. 

ment  should  be  made  in  the  court  to  Co.,  65  Cal.  22:  Guaranty  Trust,  etc., 

which  the   records  were    transferred.  Co.  v,  Buddington,  27  Fla.  233;  Burke 

Simonton  v.  Chipley,  64  N.  Car.  152.  v,  Howard,  18  Ind.  143;  Symei'.  Ward, 

1.  Mobile,  etc.,  R.  Co.  v.  Watly,  69  3  How.  Pr.  (N.  Y.  Ct.  App.)  342;  Lat- 

Miss.  475;  Dade  v.  Smith,  i  Tex.  App.  son  v.  Wallace,  9  How.  Pr.  (N.  Y.  Ct. 

Civ.  Cas.,  §  701;    International,  etc.,  App.)  334;    Faircloth   v.   Isler,   76  N. 

R.  Co.  V,  Turner,  (Tex.  Civ.  App.  1895)  Car.  49;    Ex  p.  Dial,  14  S.  Car.  584; 

31  S.  W.  Rep.  518;  Austin,  etc.,  R.  Co.  Milhous  v.  Sally,  43  S.  Car.  318;  Pack- 

V.  McElmurry,  (Tex.  Civ.  App.  1896)34  ard  v.  Backus,  83  Wis.  213;  Hopkins 

S.  W.  Rep.  982;  Storrie  v.  Marshall,  11  v.  Oilman,  23  Wis.  512;  Estey  v.  Sheck- 

Tex.  Civ.  App.  156.  ler,  36  Wis.  434.     See  also  infra^  VI.  2. 

Payment  of  Costs.  —  1 1  is  im  material  by  Time  of  Filing, 

whom  the  costs  are  paid.  International,  Estsbliflliod  Pimetloe — Departure  From, 

etc.,  R.  Co.  V.  Turner,  (Tex.  Civ.  App.  — In  Guaranty  Trust,  etc.,  Co.  v,  Bud- 

1895)  31  S.   W.  Rep.  518;  Austin,  etc.,  dington,  27  Fla.  233,  9  So.  Rep.  251,  it 
R.  Co.  V.  McElmurry,  (Tex.  Civ.  App.  was  held  that  the  established  practice 

1896)  34  S.  W.  Rep.  982.     See  also  Very  of  the  Supreme  Court,  to  make  special 
V,  Watkins,  23  How.  (U.  S.)  469.  orders  after  thirty  days  from  entry  of 

Waiyer  of  Payment.  —  Under  a  statute  judgment  that  its  mandates  shall  issue, 

providing  that  it  shall  be  the  duty  of  would  not  be  departed  from  unless  cir- 

the  plaintifif,  when  a  judgment  in  his  cumstances  making  a  necessity  for  an 

favor  is  reversed  by  the  Supreme  Court  earlier  issue  were  shown, 

on  the  defendant's  appeal,  to  pay  the  Isiuanoe     During     Term     Time.  —  In 

taxable  costs  and  procure  the  cause  to  Virginia   the  Court  of  Appeals    will, 

be  remanded  to  the  trial  court  and  bring  under  special   circumstances,  grant  a 

the  same  to  trial  within  one  year,  the  certificate  of  its  judgment  during  term 

obligation  resting  on  the  plaintifif  as  to  time.     Brown  v,  Crippin,  4  Hen.  &  M. 

the  costs,  remission,  and  bringing  the  (Va.)  173. 

cause  to  trial,  is  waived  where,  within  Bemittitnr  Issued  Before  Seoord  Per- 

a  year,  the  defendant  voluntarily  pays  footed.  —  The  issuance  of  a  remittitur 

the  costs,   procures  the  record  to  be  by  the  clerk  of  the  appellate  court  be- 

transmitted,  and  takes  proceedings  for  fore  he  has  perfected  the  record  is  a 

reference    and     trial    of    the    cause,  mere  irregularity,  and  will  not  affect 

Whereatt  v,  Ellis,  85  Wis.  340.  the  jurisdiction  to  proceed  of  the  court 

niinois  Appellate  Court. —  Under  the  below.      Caldwell    v    Bruggerman,   8 

provisions  of  the  Illinois  statute  (Laws  Minn.  286. 

1877,    p.   69),   creating  the  Appellate  Award  of  Repleader.  —  A  case  brought 

Court  and  making  the  practice  in  such  into  the  Supreme  Court  on  issues  of 

court  the  same  as  in  the  Supreme  Court,  law  on  demurrer  should  be  retained  in 

the  clerk  of  the  Appellate  Court  may  the  Supreme  Court  on  reversal  and  the 

require  the  payment  of  all  costs  before  award  of  a  repleader  until  by  the  new 
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• 

V.  FOBM  OF  Kahdate.  —  No  particular  form  or  technical  exact- 
ness is  required  in  a  mandate.  Its  purpose  is  accomplished  if  it 
contains  enough  fully  to  notify  the  lower  court  of  the  judgment 
of  the  appellate  tribunal.^ 

VI  TEAHSXIB8I0K  AKB  FiLiKO  OF  ICahdate — 1.  In  OeneraL— 
The  lower  court  regains  its  jurisdiction  when  the  mandate  is 
issued ;  it  should  be  filed  with  the  clerk  of  the  lower  court,  but  the 
failure  to  do  this  is  a  mere  irregularity  which  is  waived  by  pro- 
ceedings  had  without   objection.*     Either   party   may   file  the 

pleadings  some  issue  of  fact  is  joined.  General    and   Particolar    Orden.  —  In 

Kinsman  v.  Paige.  24  Vt.  656.  Earl  v.  Shoulder,  6  Ohio  409,  it  is  said 

Withholding  Ibindate.  —  Where  a  rail-  that  **  the  general  order  of  the  Supreme 

road    company   having   the   power  of  Court    is    convenient   in   practice.    It 

eminent  domain  has  entered  upon  land  would  be  correct  for  the  clerk,  in  mak- 

without  the  consent  of  the  owner,  and  ing  up  the  complete  record,  to  attach 

there  has  been  a  judgment  in  ejectment  to  each  case  from  this  general  entry  a 

in   favor  of   the  owner  against  such  particular  order  to  remand  to  the  Conrt 

company,  and  the  judgment  is  affirmed  of  Common  Pleas  for  execution." 

on   appeal,   the  appellate   court    may  But  on  the  reversal  of  a  judgment  be- 

withhold  its  mandate  of  possession  to  cause  of  the  erroneous  ruling  of  the 

allow  a  reasonable  time  for  the  institu-  trial  court  sustaining  a  demurrer,  the 

tion  and  consummation  of   new  con-  appellate  court  will  not  pass  an  order 

demnation  proceedings.     Jacksonville,  directing  the  trial  court  to  grant  leave 

etc.,  R.  Co.  V,  Adams,  28  Fla.  631.  to  withdraw  the  demurrer.     Shaw  r. 

But  a  suggestion  by  the  appellant  Dennis,  10  111.  405.  See  also  Smith  v, 
that  there  maybe  a  conflict  of  jurisdic-  Haas,  36  La.  Ann.  413. 
tion  between  a  circuit  court  of  the  state  Vnneoeuary  Bedtotion.  —  It  is  nn- 
and  a  circuit  court  of  the  United  States  necessary  in  the  mandate  to  make  re- 
is  no  ground  for  withholding  the  man-  citation  of  every  step  in  the  various 
date,  where  the  record  of  the  Supreme  stages  of  the  cause.  Andrews  v. 
Court  shows  no  further  proceedings  in  Thum,  72  Fed.  Rep.  290. 
the  United  States  court  than  its  dis-  Opinion  ai  Part  of  Semittitnr.  ~  The 
missal  of  the  bill  before  it.  Guaranty  opinion  of  the  appellate  court  is  no  part 
Trust,  etc.,  Co.  v,  Buddingion,  27  of  the  remittitur  to  the  lower  court.  Ex 
Fla.  233.  /.  Dial,  14  S.  Car.  584. 

1.  Trench    z/.    Strong,    4    Nev.    87,  Error  in  Bemittitor. —  Clerical  en ors 

Goshen  Sweeper  Co.  v.  Bissell  Carpet  in  the  title  of  a  case  and  the  misspelling 

Sweeper  Co.  72  Fed.  Rep.  67.     See  also  of  a  word  do  not  invalidate  a  remittitur. 

Ex  p.   Dial,   14  S.  Car.  586;  Morse  v.  Ex  p.  Dunofrant,  16  S.  Car.  301.    Sec 

Slason,  13  Vt.  296.  also  Baltimore,  etc.,  R.  Co.  v,  Mackey, 

Transoript  of  Judgment. —  In  La  Crosse,  157  U.  S.  72. 

etc.,  Steam   Packet  Co.  v,  Reynolds,  Making    Mandate  More  Bpedfe.  — lo 

12  Minn.  213,  it  was  held  that  the  filing  Hankey  v.  Downey,  116  Ind.  118,  a  mo- 

and  docketing  of  a  transcript  of  a  judg-  tion  to  make  the  mandate  more  specific 

ment  of  the  Supreme  Court  in  the  dis-  was  overruled  without  an  opinion, 

trict    court    of    a    county    was   not  a  In  Virginia,  under  the  provisions  of 

remittitur.  Code  Va.  (1873),  c.  178,  §  25,  a  judg- 

Bnty  of   Sespondent  to  Prepare.  —  In  ment  of  the  Circuit  Court  remanding  a 

New  York,  under  Code,  §  1238,  it  is  the  cause  to  the  County  Court  for  further 

duty  of  the  respondent,  on  the  affirm-  proceedings  must  show  that  it  was  done 

ance  of  the  judgment,  to  prepare  and  either  for  good   cause    shown   or  by 

file  a  proper  judgment  roll,  and  he  is  not  agreement    of    the    parties.    Pettit  s^. 

relieved  of  this  duty  by  the  fact  that  the  Cowherd,  83  Va.  20;  Smith  v.  Hutchin- 

appellant  has  failed  to  file  the  printed  son,  78  Va.  683;  Wynn  v,  Heninger,  8s 

case  and  exceptions  as  settled  where  Va.  172. 

such  omission  was  not  raised  on  the  2.  Brooks  v.  Brooks,  16  S.  Car.  621. 

argument.     Knapp  v,  Roche,  46  N.  Y.  See  also  McCall  v,  Crousillat,  3  S.  &  R. 

Super.  Ct.  200.  (Pa.)  7. 
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mandate.* 

Soffidenqy  of  Tiling.  —  The  mandate  need  not  be  spread  on  the 

minutes  of  the  lower  court.  It  is  sufficient  if  it  be  present  on 
file  among  the  papers  in  the  case.* 

3.  Time  of  Filiiig. — Statutes  sometimes  provide  for  the  time  in 
which  the  mandate  must  be  filed  in  the  lower  court.* 

3.  Notice  of  Filing.  —  Notice  of  the  filing  of  the  mandate  in  the 
lower  court  must  be  given  to  the  adverse  party  before  arty  pro- 
ceedings can  be  taken  in  the  cause  in  such  court. "* 

1.  Campbell  v,  Weakley,  7  B.  Mon.  assessment.     Philadelphia,  etc.,  Coal, 
(Ky.)  22.  etc.,  Co.  v,  Chicago,  158  111.  9. 

Entry' by  Clerk.  —  The   clerk  of  the  But  see  Doe  :/.  Clements,  24  Ala.  354^ 

lower  court  may  enter  the  cause  on  re-  Glenn  v.  Billingslea,  64  Ala.  345,  where 

mand    without    any    order    of    court,  it  was  held  that  a  failure  to  docket  a 

Woodruff  V,  Bacon,  35  Conn.  97.  cause  after  remand  did  not  operate  as  a 

2.  Adams  v.  State,    i  Swan  (Tenn.)  discontinuance. 

466.  FUing  in  Yaeation.  —  In  Dale  v,  Rose« 

But  in  New  York  the  practice  seems  velt,    i    Wend.   (N.   Y.)  27;    Lyon    v, 

to  require   something  more  than  the  Burtis,  2  Cow.  (N.  Y.)  510,  it  was  held 

mere  filing  of  the   remittitur.     There  that  a  remittitur  might  be  filed  in  vaca* 

must  be  an  entry  of  the  judgment  of  tion. 

the  appellate  court  upon  the  records  of  Stay  in  Filing  Bemittitar.  —  In  New 

the  lower  court.     Seacord  v,  Morgan,  K9r>^  a  single  judge  of  the  Court  of  Ap- 

17  How.   Pr.  (N.  Y.  Supreme  Ct.)  394;  peals  may  order  the  filing  of  a  remit- 

Murray  v,  Jones,  (City  Ct.)  2  N.   Y.  titur  to  be  stayed  at  any  time  before  it 

Supp.  486.    See  also  Hosack  v.  Rogers,  is  actually  and  regularly  filed  in  the 

7  Paige  (N.  Y.)  108;  Cushman  z/.  Had-  court  below.     Cushman  z/.  Hadfield,  15 

field.  15  Abb.  Pr.  N.  S.(N.  Y.  Ct.  App.)  Abb.  Pr.   N.  S.  (N.  Y.  Ct.  App.)  109. 

109.  See  also  Murray  v,  Blatchford,  2  Wend. 

8.  Austin    V.    Dufour,    no    111.   85;  (N.  Y.)  221. 

Koon  z'.  Nichols,  85  111.  155;  Bradshaw  A^^lioation     f6r     Saargnment.  —  The 

V,  Atkins,  no  111.  323;  Lane  v.  People,  court  below  will  not  order  the  filing  of 

76  111.  300.     See  also  supra^  IV.  3.  Time  the  remittitur  to  be  stayed  on  affidavit 

of  Issuance.       But    see    Woodruff    v,  of  the    applicant    that  he  intends   to 

Bacon,  35  Conn.  97.  &pply  ^^^  &  reargument  in  the  appellate 

In  Sturges  v,  Knapp,  38  Vt.  540,  It  court,      showing     grounds     therefor, 

was  held  that  a  mandate  directing  the  Some  sanction  from  the  appellate  court 

computation  of  interest  from  the  time  or  one  of  its  judges  ought  to  be  had. 

the  mandate  reached  the  lower  court,  Jarvis  v,   Shaw,   16  Abb.   Pr.  (N.  Y, 

reached  such  court  within  the  meaning  Super.  Ct.)  415. 

of  the  mandate  at  the  first  regular  term  4.  Arkansas,  —  St.  Louis,  etc.,  R.  Co. 

of  the  court  after  the  mandate  was  re-  v.  Sweet,  60  Ark.  550. 

ceived.  Illinois,  —  Miller  %\  Glass,  14  111.  App. 

When  Time  Begins  to  Bnn.  —  The  lim-  177;  Taylor  v.  Brougham,  63  111.  App. 

itation  of  the  statute  will  not  begin  to  283;    Austin    t/.    Dufour,    no  111.   85 

run  until  after  final  judgment  is  ren-  Smith  v,  Brittenham,  94  111.  624. 

dered  in  the  appellate  court.     Lane  v,  Kentucky,  —  Baker  v.  Baker,  87  Ky. 

People,  76  111.  300.  461 ;  Lloyd  v.  Matthews,  92  Ky .  300. 

A  7ailnre  to  File  the  Mandate  within  Missouri.  —  Meyer  v.  Hartman,    14 

the  statutory  time  will  be  deemed  only  Mo.  App.  130. 

an  abandonment  of  the  particular  suit,  New    York.  —  Hosack    v.   Rogers,  7 

and  not  of  the  cause  of  action.     Koon  Paige  (N.  Y.)  108. 

V.  Nichols,  85  111.    155;    Bradshaw  v.  Wisconsin. — Trowbridge  v.  Sickler, 

Atkins,  1 10  111.  323.     And  a  failure  to  48  Wis.  424. 

file  a  remanding  order  reversing  a  judg-  See    also    infra^    VII.    5.    RedockeU 

ment  confirming  a  special  assessment  ing  Cause.      But  see  contra^    Paul    v, 

for  street  improvements  does  not  con-  Luttrell,  i  Colo.  491;  Murray  v.  Whit- 

stitute    an  abandonment  of  the  con-  taker,  17  111.  230;  Reaugh  v.  McCon* 

demnation,  but  only  of  the  previous  nel,  36  III.  375,  where  it  was  held  that 
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Vn.   JlTSISDICTIOK    Airs  PBOCEEBIVaS    OF    LOWEB  COiniT    AFTIB 

XxMAKD  —  1.  Decision  as  Law  of  Case  —  sutMnent  of  Bole.  —  The  deci- 
sion  of  an  appellate  court  becomes  the  law  of  the  case  in  subse- 
quent proceedings  in  the  lower  court.* 

in  the  absence  of  a  statute  requiring  Ark.   i68;    Dyer  r.  Ambleton,  56  Ark. 

notice  of  the  filing,  no  notice  was  nee-  170;  Fortenberry  v.  Frazier,  5  Ark.  200; 

essary*  Taliaferro    v,    Barnett,   47    Ark.   359; 

Wntten  Hotiice.  —  Under  a  statutory  Brown  v.  Peevey,  6  Ark.  37. 

provision   requiring  notice  to  the  ad-  California,  —  Lick  v,   Diaz,  44  Cal. 

verse  party  of  the  filing  of  the  mandate,  479;  Dewey  v.  Gray,  2  Cal.  374;  Rus- 

written  notice  is  necessary.     Miller  v.  sell    v,  Harris,  44  Cal.  489;    Ja£fe  n. 

Glass,  14  111.  App.  177.  Skae,  48  Cal.  540;  Davidson  9.  Dallas, 

Waiyer  of  Hotiioe.  —  A  statutory   re-  15  Cal.  75 ;  Carr  v.  Quigley,  (Cal.  1S87)  16 

quirement  of  notice  to  the  adverse  party  Pac.  Rep.  9;  Haggio  z^.  Clark,  71  CaL 

of  the  filing  of  the  mandate  on  reversal  444;  Gunterv.  Laffan,  7  Cal.  588;  Hein- 

may  be  waived  by  agreement.  St. Louis,  len  v,  Martin,  59  Cal.  181. 

etc.,  R.  Co.  V.  Sweet,  60  Ark.  550;  and  Colorado. — Routt  v.  Greenwood  Cem- 

becoming  a  party  to  proceedings  in  the  etery  Land  Co.,  18  Colo.  132. 

lower  court,  after  remand,  waives  no-  Georgia,  —  King  v.  Davidson,  72  Ga. 

tice    of    the    filing    of    the    mandate.  192;  Summerville  Macadamized,  etc. 

Baker  v.  Baker,  87  Ky.  461.     See  also  Road  Co.  v.  Baker.  70  Ga.  513;  Field 

Judson  V.  Blanchard,  4  Conn.  557.  v,  Sisson,  40  Ga.  67. 

Waivor   of  Error  in  TraninnlirioiL  —  Idaho,  —  Palmer    v,   Utah,   etc.,   R. 

After  a  cause  has  been  heard  in  the  Co.,  2  Idaho  350. 

Supreme  Court  and   remanded   for  a  Illinois,  —  Doyle  tf,  Sanford.  26  IlL 

new  trial,  the  general  appearance  by  the  App.    156;     Roby    v,    Calumet,    etc, 

defendant  in  error  in  the  court  below.  Canal,  etc.,  Co.,  165  111.  277;  Perry  v. 

and  submitting  to  its  jurisdiction  by  Burton,  (III.  1888)  17  N.  £.  Rep.  762; 

having  a  trial  on  the  merits,  without  Mix  v.  People,  122  111.  641;  Oldershaw 

any  objection,  is  a  waiver  of  any  error  v.   Knoles,    6  111.  App.  325;    St.  P&t- 

in  the  transmission  of  the  decision  of  rick's  Catholic  Church  v,   Daly,   116 

the  Supreme  Court.    Bentley  v.  Fraley,  111.  76. 

I  Dakota  36.  Indiana,  —  McClure  v,    Raben,    133 

Kotioe  of  Motion  to  Bomand.  —  Where  Ind.  507;  Mason  v,  Burk,  120  Ind.  404; 

a  judgment  is  reversed  on  appeal,  but  Logansportv.  Humphrey,  106  Ind.  146; 

no  order  is  made  remanding  the  cause,  Harrison  County  v.  Cole,  8  Ind.  App. 

amotion  to  remand,  three  years  after  485;  Poulsonv.  Simmons,  126  lad.  227; 

the  reversal,  must  be  on  notice  to  the  Richmond  St.  R.  Co.  v.  Reed,  83  Ind. 

opposite  party,  Aiken  V.  Webster,  7  111.  9;   Anderson  v,  Kramer,  93  Ind.  170; 

416;  and  in  the  United  States  Supreme  Pittsburgh,  etc.,  R.  Co.  v.  Hixon,  no 

Court  notice  of  a  motion  for  a  mandate  Ind.  225. 

seems  to  be  required.     Means  v,  Dowd,  Iowa.  —  Davis  v,  Curtis,  70  Iowa  398; 

128  U.  S.  583.  Adams  County  v.  Burlington,  etc,  R« 

But  no  notice  is  necessary  on  the  dis-  Co.,  55  Iowa  94. 

missal  without  opposition    of  an   ap-  A^aifjaj. —Jones Stationery,  etc.,  Cow 

peal  for  want  of  jurisdiction.     Pacific  v.  Western  News  Co.,  30  Kan.  334. 

Express  Co.  v,  Malin,  131  U.  S.  394.  Kentucky, — Taylor    v.    George    T. 

I.Alabama. — Montgomery ».  Gilmer,  Stagg  Co.,  (Ky.   1896)  37  S.  W.  Rea 

33Ala.  116;  Adamsz/.  Horsfield,  i4Ala.  954;  Pettit  t^.  Marble,  (Ky.  1896)355. 

223:  Goodwin  V.  McGehee,  15  Ala.  232;  W.  Rep.  906;  Mt.  Sterling  Nat.  Bank 

Miller  v.  Jones,  29  Ala.  174;  Thomason  v.  Snyder,  (Ky.  1895)305.  W.  Rep.  613; 

z:  Dill,  34  Ala.  175;  Donnell  v.  Hamil-  Brown  v.  Crow,  Hard.  (Ky.)45i;  Sims 

ton,  77  Ala.  610;  Malone  v.  Carroll,  33  v.  Reed,  12  B.  Mon.  (Ky.)  51. 

Ala.  191.  Maryland.  —  Abraham  v.  Mercantile 

Arkansas,  —  Perry    v.   Little    Rock,  Trust,  etc.,  Co.,  86  Md.  254;  Watere  r. 

etc.,   R.  Co.,  44  Ark.   383:  Baxter  v.  Waters,  28  Md.  22;  Mong «f.  Bell,  7  Gill 

Brooks,  29  Ark.  173;  Pulaski  County  v.  (Md.)  244;  Young  v.  Frost,  i  Md.  377! 

Lincoln,  13  Ark.  103'  Rectors.  Danley,  Williams  v.  Banks,  19  Md.  22;  Tbooi- 

14  Ark.  304;    Brooks  v.   Hanauer,  22  son  v.  Albert,  15  Md.  268. 

Ark.  176;   Ashley  v,  Cunningham,   16  Michigan.  —  Damon  v,   De  Bar,  94 
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Qnsliioatilon  of  B11I0.  —  This  rule,  however,  applies  only  to  the 

extent  of  such  matters  of  law  as  were  determined  by  the  appel- 
late court  and  such  matters  of  fact  as  were  passed  upon  by  it.^ 

Mich.  594;  Mynningt..  Detroit,  etc.,  R.  Wash.  660;  Tibbals  i\  Moant  Olympus^ 

Co.,  67  Mich.  677;  Wheeler  v,  Meyer,  Water  Co.,  16  Wash.  480. 

loi  Mich.  465.  West  Virginia.  —  McCoy  v.  McCoy, 

Mississippi.  —  Smith    v.     Elder,    14  39  W.  Va.  795 ;  Seabright  v.  Seabright, 

Smed.  &  M.  (Miss.)  100.  33  W.  Va.  152;  Henry  v.  Davis,  13  W. 

Missouri. -^Cxdiwiotd  v.  Spencer,  41  Va.  230;   Chapman  v.  Pittsburg,  etc., 

Mo.    App.    96;    Maack   r.   Schneider,  R.  Co.,  26  W.  Va.  324. 

57  Mo.  App.  431 ;  Lancaster  z\  Elliot,  42  Wisconsin,  —  Pierce  v.   Kneeiand,  9 

Mo.  App.  503;  Doan  v.  St.  Louis,  etc..  Wis.  23;    Ford  v.  Ford,  88  Wis.  122; 

R.  Co.,  43  Mo.  App.  450;  Kerr  v.  Cus-  Miner  v.  Mddbury,  7  Wis.  100. 

cnbary,  69  Mo.  App.  221.  United  States.  —  In  r^  Potts,  166  U.  S. 

Montana. —  Daniels   v.    Andes    Ins.  263;  Thatcher  v.  Gottlieb,  59  Fed.  Rep. 

Co.,  2  Mont.  500;  Creighton  v.  Hersh-  872;    Barney  v.   Winona,  etc.,  R.  Co., 

field,  2  Mont.  169.  117  U.  S.  228. 

Nebraska.  —  O'Brien  v.  Gaslin,   84  See  also  article  Appeals,  vol.  a,  p. 

Neb.  559.  373  ''  ^'9- 

Nruf  York.  —  Buell  v.  Lockport,  8  N.  Qnwtioiu    of    FkoC.  'r-  In    Sneed     v. 

Y.  55;  Board  of  Health  v.  Valentine,  Osborn,  25  Cal.  619,  it  is  said  that "  it 

{Supreme   Ct.)    14   N.    Y.    Supp.  941;  is  upon  questions  of  law  that  the  de- 

kaveny  v,  Troy,  (Supreme  Ct.)  13  N.  cision  of  the  appellate  court  becomes 

Y.  Supp.  213;  Merz  z'.  Interior  Conduit,  the  law  of  the    case,   and  not  upon 

etc.,  Co.,  20  Misc.  Rep.  (N.  Y.  Supreme  questions  of  fact." 

Ct.)  378:   Oceanic  Steam  Nav.  Co.  v.  To  the  same  effect  see  Mitchell  v. 

Compania  Transatlantica  Espanola,  58  Davis,  23  Cal.  384;  Benson  v.  Shot  well, 

N.  Y.  Super.  Ct.  425;    Ryan  v.  New  103  Cal.  163;  People  v.  Hamilton,  103 

York,  7  N.  Y.  App.  Div.  336;  Adair  v.  Cal.  496;  Mattingly  v.  Pennie,  105  Cal. 

Brimmer,  95  N.  Y.  35;  Gelston  er.  Cod-  514;   Robinson  v.  Thornton,   114  Cal. 

wise,  I  Johns.  Ch.  (N.  Y.)  189;  Clayton  275;    Wallace  v.  Sisson,   114  Cal.  42; 

V.  Warden.  2  Bradf.  (N.  Y.)  i;  Matter  Cleary  v.  Folger.  (Cal.   1893)  33  Pac. 

of   McBride,  6  N.  Y.  App.  Div.  376;  Rep.  877.     See  also  Richards  tr.  Fuller, 

Edgerton  v.  Ford,  11  Abb.  Pr.  (N.  Y.  38  Mich.  653. 

Supreme  Ct.)  415.  So  where  the  cause  is  remanded  for 

North  Carolina.  —  Gordon  v,  CoUett,  a  new  trial  in  accordance  with  the  rules 

X07  N.  Car.  362.  of  law  and  for  a  finding  on  such  evi- 

Ohio.  —  In  re  Stayner,  33  Ohio  St.  481.  dence  as  the   parties  see  fit  to  offer, 

Oregon,  —  Portland    Trust     Co.     v.  questions  of  fact  are  not  concluded. 

Coulter,  23  Oregon  131.  Baker  v.  Hess,  53  111.  App.  473. 

South    Carolina.  —  Turner  v.   Inter-  Dedaloa  atLlan.  —  A  judgment  of  the 

state  Bldg.,  etc.,  Assoc.,  51  S.  Car.  33;  Supreme  Court  reversing  a  decree  of 

Sanders  v.  Bagwell.  37  S.  Car.   145;  the  Circuit  Court  and  remanding  the 

McCaw  V.  Blewitt,  Bailey  Eq.  (S.  Car.)  cause  with  directions  is  not  such  a  final 

98;  Koonv.  Munro,i8S.  Car.  374;  Kirk-  judgment  as  will  create  a  lien  on  the 

Patrick  v.  Atkinson,  4  S.  Car.  126;  Kib-  premises  in    controversy.      Grant    v. 

ler  V.  Bridges,  5  S.  Car.  335.  Bennett,  96  111.  513. 

Tennessee.  —  Underwood   v.  Martin,  Time  when  Dedsien  Ooet  into  Bflsot.  — 

3  Overt.  (Tenn.)  190.  The  determination  of  a  matter  by  an 

Texas.  — Crane  v.  Blum,  56  Tex.  325;  appellate  court  takes  effect  at  the  time 

Wood  V.  Wheeler,  9  Tex.  127.  of  the  appellate  court's  decision,  and 

Virginia,  —  HoUeran    v.   Meisel,  91  not  from  the  time  the  lower  court  makes 

Va.   143;     Price   v.  Campbell,  5   Call  an  order  in  pursuance  of  the  appellate 

(Va.)ii5;  Carter?/.  Hough,  89  Va.  503;  court's  mandate.     In  re  Portsmouth, 

Krisez/.  Ryan,  90  Va.  711 ;  Rosenbaum  iq  N.  H.  115. 

V.    Seddon,   94    Va.    575;     Turner    v.  1.  Arkansas. — Clark  v.  Hershy,  5a 

Staples,  86  Va.  300:  Campbell  v.  Price,  Ark.  473. 

3  Munf .  (Va.)  227;  Pasley  v.  English,  10  California. — Table  Mountain  Tunnel 

Gratt.  (Va.)  236.  Co.  v.  Stranahan,  21  Cal.  548;  McLeran 

Washington.  —  Furth    v.    Snell,    13  v.   Benton,   73  Cal.  329;    Goodseli  v. 
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Hew  State  of  F^ts.  —  Accordingly,  on  a  new  state  of  facts,  or  a 

state  of  facts  newly  in  evidence,  a  decision  on  appeal  is  not  the 
law  of  the  case.* 

Ashworth,  115  Cal.  222;    Heilbron  v.  Cal.  381;  Heidt  v.  Minor,  113  Cal.  385; 

.  76  Land,  etc.,  Co.,  96  Cal.  7.  Nieto  v.  Carpenter,  21  Cal.  455. 

Illinois,  —  Magnusson    v.    Charlson,  •  Colorado,  —  Doherty   v,     Morris,    17 

32  111.  App.  580;  Chickering  v.  Failes,  Colo.  105;  Johnson  v.  Bailey,  17  Colo. 

29  111.  301;  Cable  V.  Ellis,  120  111.  138;  59. 

Quayle  v.  Guild,  91  111.  384;  Burton  v.  Illinois.  —  Commercial  Union  Assur. 

Perry,  146  111.   71;  Shinn  v,  Shinn,  15  Co.  v.  Scammon,  (111.   1887)  12  N.  E. 

III.  App.  141;  Green  v.  Springfield,  130  Rep.  324;   Elston  v,  Kennicott,  52  111. 

111.  515;  Kingsbury  v,  Buckner,  70  111.  272,  Burton  v.  Perry,  146  111.  71;  Older- 

'514.  shaw  V,  Knoles,  6  111.  App.  325. 

Indiana,  —  Forgurson  v.  Smith,   104  Indiana.  —  Eckert    v.    Binkley,    134 

Ind.  246;  Phenix  Ins.  Co.  v.  Pickel,  3  Ind.  614. 

Ind.  App.  332;  Rinard  v.  West,  92  Ind.  Kansas.  —  Conroy  v.  Perry,  26  Kan. 

35Q.  473. 

Iowa,  —  McArthur  v.  Schultz,  93  Iowa  Kentucky.  —  Smith  v.  Holloway,  (Ky. 

32;  Baxter  v.  Rollins,  99  Iowa  226.  1896)  33  S.  W.  Rep.  828. 

Kentucky.  —  Cason  v.  Grant  County  Montana,  —  Maddox   v,    Teague,  18 

Deposit  Bank,  97  Ky.  487;  Covington,  Mont.  512. 

etc.,  R.  Co.  V.  Bowler,  9  Bush.  (Ky.)  AVw  York,  —  Wright  ».  Douglass,  10 

498.  Barb.  (N.  Y.)  97;  Tompkins  7.  Hunter, 

Louisiana,  —  Burbank  v,   Harris,  32  (Supreme  Ct.)  24  N.  Y.  Supp.  8. 

La.  Ann.  395.  Texcu,  —  Cole  v,  Estell,  (Tex.  1887)  6 

Michigan,  —  Marcott  v,    Marquette,  S.  W.  Rep.  175. 

etc.,  R.  Co.,  47   Mich,  i;    Hughes  v,  Vermont.  —  Flint  v.  Babbitt,  59  Vl 

Detroit,  etc.,  R.  Co.,  78  Mich.  399.  190. 

^Mississippi,  —  Abbey  v.  Commercial  Washington,  —  Hughes  v.  Bravinder, 

Bank,  34  Miss.  571.  14  Wash.  304. 

Missouri,  —  State  v,  Chaney,  49  Mo.  United  States.  —  The  E.  A.   Packer, 

App.  511.  58  Fed.  Rep.  251;  Andrews  v.  National 

Montana.  —  Palmer    v,    Murray,    8  Foundry,  etc..   Works,   61    Fed.   Rep. 

Mont.  174.  782.     . 

New      Hampshire,  —  Stevenson      v.  Law  of  Gate.  —  A  decision  by  an  in- 

Cofferin,  20  N.  H.  288.  termediate  appellate  court  need  not  be 

New   York. —  Moore  v,  American  L.  followed  by  the  trial  court  on  remand 

&  T.  Co.,  (Supreme  Ct.)  15  N.  Y.  Supp.  where,  pending  the  retrial,  the  highest 

382;  New  York,  etc.,  R.  Co.  v.  Schuyler,  appellate  court  has  held  otherwise  on 

8  Abb.   Pr.  (N.  Y.  Supreme  Ct.)239;  an  exactly  similar  c^uestion.     Rickcr- 

Hudson  River  Telephone  Co.  v.  Water-  son  v.  German-Amencan  Ins.  Co.,6  N, 

vliet  Turnpike,  etc.,  Co.,  61  Hun  (N.  Y.)  Y.  App.  Div.  550.     See  also  Mechanics', 

140;  Produce  Bank  v,  Morton,  42  N.  Y.  etc..  Bank  v,  Dakin,  8  Hun(N.  Y.)43i; 

Super.  Ct.  472.  Delaware  County  v.  Foote,  9  Hun  (N. 

North    Carolina,  —  Maggett  v,  Rob-  Y.)  527;  Barton  v.  Thompson,  56  Iowa 

erts,  112  N.  Car.  71.  571. 

Pennsylvania,  —  Schriver  v,   Ecken-  Amsndment    of    OomplBint.  —  Where, 

rode,  94  Pa.  St.  456.  after  the  reversal  of  a  judgment  in  an 

South  Carolina.  —  Jones  v,  Massey,  action  to  foreclose  a  mechanics'  lien, 

14  S.  Car.  292.  the  case  is  remanded  for  a  new  trial,  and 

Washington,  —  Hughes  v,  Bravinder,  the  plaintiff  amends  his  complaint  and 

14  Wash.  304.  sues  in  assumpsit   the  law  of  the  de- 

West    Virginia,  —  Holllngsworth  v,  cision  on  appeal  is  not  the  law  of  the 

Brooks,  7  W.  Va.  559.  case.      Castagnino    v.    Bailetta,  (Cal. 

Wisconsin,  —  McLennan  v.  Prentice,  1889)  21  Pac.  Rep.  1097. 

85  Wis.  427.  An  obiter  remark   by    an   appellate 

United  States,  —  Barney  v.  Winona,  court  need  not  be  followed  by  the  lower 

etc.,  R.  Co.,  117  U.  S.   228;  Bell  v.  U.  court  in  making  a  decree  conforming 

S.,  28  Ct.  of  CI.  65;  District  of  Colum-  to    the    **  views    expressed  "    by   the 

bia  V.  McBIair,  124  U.  S.  320.  former.    Heilbron  v.  76  Land,  etc.,  Co., 

1.  California,  —  Mitchell  v.  Davis,  23  96  Cal.  7.     See  also,  as  to  effect  of  obiter 
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2.  Complianee  with  Kandate  —  a.  Duty  to  Comply.  —  It  is  the 

duty  of  the  lower  court,  on  the  remand  of  the  cause,  to  comply 
with  the  mandate  of  the  appellate  court,*  even  though  there  is 

dicta  in  an  opinion,  Jesse    v.   Cater,  wold  v.  Havens,   i6  Abb.  Pr.  (N.  Y. 

28  Ala.  475;  Clark  2/.  Hershy,  52  Ark.  Supreme  Ct.)  413;  In  re  Graduates,  11 

473;  Luco  V.  De  Toro,  (Cal.  1893)  34  Abb.  Pr.  (N.  Y.  Ct.  App.)  301. 

Pac.  Rep.  516;  Huttemeier  v.  Albro,  2  Ohio,  —  Stevenson  v.  Morris,  37  Ohio 

Bosw.  (N,  Y.)  546;  Easley  v.  Tarking-  St.  10. 

ton,   5    Baxt.    (Tenn.)   592;     Lamoille  Pennsylvania, — McMasters  z/.  Blair, 

Valley  R.  Co.  ».  Bixby,  57  Vt.  548.  31  Pa.  St.  467;    Shaw  v,  Boyd,  12  Pa. 

1.  Arkansas,  —  Scale  v.  Harrison,  21  St.  215. 

Ark.  197;    Meyer  v.  Johnson,  60  Ark.  South    Carolina,  —  Sanders    v.    Bag- 

50.  well,  37  S.  Car.  145. 

California,  —  Gunter    v,    Laffan,    7  Texas.  —  Eustis  v,  Henrietta,  91  Tex. 

Cal.  588.  325. 

Florida,  —  State  v.  Call,  36  Fla.  305.  Vermont,  —  Sherman      v,     Windsor 

Georgia.  — Jordan  v,  Jordan,  16  Ga.  Mfg.  Co.,  57  Vt.  57;  Canerdy  v.  Baker, 

446.  55  Vt.  582. 

Illinois,  —  Washburn,  etc.,  Mfg.  Co.  Virginia,  —  Robinson  v.  Crenshaw, 

V,    Chicago    Galvanized    Wire    Fence  84  Va.  348;  Chaffin  v.  Lynch,  84  Va. 

Co.,  119  111.  30;  Winchester  v.  Grosve-  884. 

nor,  48  111.  515;  Hook  v,  Richeson,  115  Wisconsin,  —  Whitney    v,    Traynor, 

111.  431.  76  Wis.  628;  Miner  v,  Medbury,  7  Wis. 

Indiana,  —  Center    Tp.    v,     Marion  100. 

County,  1 10  Ind.  579;  Julian  V.  Beal,  34  United    States, — Chaires    v,  U.    S., 

Ind.  371;    Dodge  v,  Gaylord,  53  Ind.  3     How.    (U.     S.)     611:     Martin     v, 

365;  Custinger  z/.  Nebeker,  58  Ind.  401.  Hunter,  i   Wheat.  (U.   S.)  304;    Skil- 

lowa.  —  Pomroy  V.  Parmlee,  10  Iowa  lern   v.   May,   6  Cranch  (U.   S.)  267; 

154;  Lord  V.  Ellis,  11  Iowa  170.  Ex  p.  Story,  12  Pet.  (U.  S.)  339;  Exp, 

Kansas,  —  Duffitt  v,  Crozier,  30  Kan.  Dubuque,  etc.,  R.  Co.,  i  Wall.  (U.  S.) 

150.  69;  Milwaukee,  etc.,  R.  Co.  v,  Soutter, 

Kentucky,  —  HoUey  v,  Holley,  5  Litt.  2  Wall.  (U.  S.)  510;  In  re  Washington, 

(Ky.)  290;    McLean   v,    Nixon,  18   B.  etc.,  R.  Co.,  140  U.  S.  91 ;    Durant  v. 

Mon.  (Ky.)  768;  Brown  7/.  Crow,  Hard.  Essex  Co.,   loi  U.  S.  555;   Gaines  v, 

(Ky.)45i;    Kennedy  z^.  Meredith,  4  T.  Rugg,  148   U.  S.  228;   In  re  Sanford 

6.  Mon.  (Ky.)  411;  Lloyd  z/.  Matthews,  Fork,  etc.,  Co.,  160  U.  S.  247;    Bissell 

92    Ky.    300;    Denny   v,   Wicklifife,   i  Carpet-Sweeper  Co.  v,  Goshen  Sweeper 

Mete.  (Ky.)  222;   Watson  z;  Avery,  3  Co.,   72   Fed.    Rep.   545;    South   Fork 

Bush  (Ky.)  641.  Canal  Co.  v,  Gordon.  2  Abb.  (U.  S.) 

Louisiana,  —  Stafford  z^.  Renshaw,  33  479;  Texas,  etc.,  R.  Co.  v,  Anderson, 

La.  Ann.  443;   Cox  v,  Thomas,  11  La.  149  U.  S.  237;    Billings  v.  Aspen  Min., 

368;    Lovelace  v,  Taylor,  6  Rob.  (La.)  etc.,  Co.,  53  Fed.  Rep.  561;  Stewart  v, 

92.  Salamon,   97   U.  S.  362;  In  re  Potts, 

Maine,  —  Mitchell  v.  Smith,  69  Me.  166  U.   S.   263;  Latta  v.   Granger,  68 

66.  Fed.  Rep.  69;  Graff  v,  Boesch,  50  Fed. 

Maryland.  —  McClellan  v.  Crook,  7  Rep.  660;  In  re  Howard,  9  Wall.  (U.  S.) 

Gill  (Md.)  333.  175. 

Mississippi,  —  Henderson     v.     Win-  Disregard  of  Mandate.  —  Where,  after 

Chester,  31  Miss.  290.  the  sale  of  an  infant's  real  estate  was, 

Missouri,  —  Atkison    v,    Dixon,     96  on  the  appeal  of  the  purchaser,  declared 

Mo.  577.  void  and  the  court  below  was  directed 

Montana,  —  Columbia    Min.   Co.   v,  to  vacate  the  judgment  of  sale,  but  be- 

Holter,  I  Mont.  429.  fore  the  mandate  was  entered  the  in- 

New  Jersey.  —  Gilmore  v.  Tuttle,  40  fant  and  his  guardian  filed  a  petition 

N.  J.  Eq.  385.  alleging  that  the  sale  was  beneficial  to 

New  York,  —  McGregor  v,  Buell,  3  the  infant  and  praying  for  a  confirma- 
Abb.  App.  Dec.  (N.  Y.)  86;  Matter  of  tion  of  it,  it  was  proper  for  the  lower 
Protestant  Episcopal  Public  School,  86  court  to  disregard  the  mandate  and 
N.  Y.  396;  Macgregor  v.  Buell,  17  confirm  the  sale.  Woodcock  v,  Bow- 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  31 ;  Gris-  man,  2  Duv.  (Ky.)  508. 
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error  therein.* 

Xemand  with  flpedile  iMrtetioBi.  —  So  where  a  judgment  is  reversed 
and  the  cause  is  remanded  with  specific  directions,  the  court  below 
has  no  discretion  in  the  premises,  but  must  pursue  the  mandate 
of  the  appellate  court.* 


1.  Arkansas.  —  For  ten  berry      v.  Want   of    BapewoieM.  —  A    remitted 

Frazier,  5  Ark.  200;   Cunningham  ».  judgment  of  the  Supreme  Conn  has  as 

Ashley,  13  Ark.  653;  Baxter  v.  Brooks,  much  operation  and  effect  in  the  lower 

29  Ark.  173;    Pulaski  County  v.   Lin-  court  where  there  has  been  no  super- 

coin,  13  Ark.  103;    Rector  v.  Danley,  sedeas  as  where  tli^re  has  been  one. 

14  Ark.  304;    Brooks  v,  Hanauer,  22  Jordan  v.  Jordan,  16  Ga.  446. 

Ark.    176;    Taliaferro    r.   Barnett,    47  8.  Arkansas,  —  Yell    v.    Outlaw,    14 

Ark.  359.  Ark.  621;    Cunningham  v.  Ashley,  16 

California,  —  Gunter    v,     Laffan,    7  Ark.  181. 

Cal.  588;  In  re  Heydenfelt,  117  Cal.  551.  California,  —  Chafoin    v.    Rich,    92 

Louisiana,  —  Martin  v.   Hoggatt,  37  Cal.  471 ;  Argenti  9.  San  Fraadsco,  30 

La.  Ann.  340;   State  v.  Drew,  38  La.  Cal.  458:   Argenti  v.  Sawyer,  33  CaL 

Ann.  274.  414. 

Minnesota,  —  McRoberts     v,     McAr-  Illinois,  —  Boggs  v,  Willard,  70  IlL 

thur,  66  Minn.  74.  315;    Chickering  v.  Failes,  29  111.  294; 

New  Jersey,  —  Tuttle  v,  Gilmore,  42  Hook  v.  Richeson,  Z15  111.  431;   Gage 

N.  J.  Eq.  369.  V.  Bailey,  1x9  IlL  539;    People  7.  Gib- 

New  York,  —  Oakley  v,  Aspinwall,  z  bons,  161  111.  510;   Mix  v.  People,  12s 

Duer  (N.   Y.)   i;    People   v.  Clerk,   3  111.  641;  Wadhams  v.  Gay,  83  111.  250; 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  57.  Sandefs  v.   Peck,   131   lU.  407:    Wio- 

North  Carolina,  —  Perry  v,  Tupper,  Chester  v,  Grosvenor,  48  111.  515;  Roby 

71  N.  Car.  380.  V,  Calumet,  etc,  Caiial,  etc.,  Co.,  165 

But  see  Lamoille  Valley  R.  Co.  v.  111.  277. 

Bixby,  57  Vt.  548.  /v^yViiM. —>  Center    Tp.    v.    Marion 

lUadate  from  Vsited  States   Biq^Mms  County,  no  Ind.  579. 

Oonrt.  —  The    action    of  the  Supreme  Iowa,  —  Lombard     v,     Gregory,   88 

Court  of  a  state,  upon  the  presentation  Iowa  431;  Howe  9.  Jones,  71  Iowa  9s. 

of  a  writ  of  mandate  from  the  United  Kentucky.  —  HoUey  v.  HoUey,  5  Litt. 

States  Supreme  Court,  is  limited  by  the  (Ky.)  290;  Scott  v.  Scott,  9  Bush  (Ky.) 

direction    found    in    the   writ.     In  re  175. 

Blythe,   118  Cal.  347.     See  also   Ka-  Maryland,  —  McClellan  sr.  Crook,  7 

nouse  V,  Martin,  3   Duer  (N.  Y.)  664;  Gill  (Md.)  333. 

Peerce  v,  Carskadon,  6  W.  Va.  383.  Mickigan,  —  Grand      Rapids     Filth 

Sofpsndiiig  Power  of  Complianee.  —  In  Nat.  Bank  v,  Clinton  Ctrcnit  Judge 

"Watson  V.  Avery,  3  Bush  (Ky.)  635,  it  xoo  Mich.  67. 

was  held  that  the  lower  court  could  Missouri,  —  Rees   v,  McDani^,  131 

not,  before  entering  the  order  directed  Mo.  681;  Stump  v,  Homback,  109  Mow 

by  the  appellate  court,  suspend  by  in-  272;  Keith  v,  Keith,  Z09  Mo.  130;  Mc- 

j unction  its  powers  to  act  in  obedience  Intyre  v,  Mclntyre,  24  Mo.  App.  166; 

to  the  mandate,  though  the  objection  Connor  v.  Pope,  23  Mo.  App.  344;  State 

to  the  motion  to  have  the  order  entered  v,  Chaney,  49  Mo.  App.  511;   Young 

presented  9^  prima  facie  Z9A^  for  enjoin-  v.  Thrasher,  123  Mo.  308;   Boogher  v. 

ing  the  order.     But  see  State  v.  Mon-  Frazier,    99    Mo.    325;    Cboutean  9, 

roe,  39  La.  Ann.  99.  Allen,  74  Mo.  56;   Shroyer  v.  Nickdl, 

Xibet  of  Paymsnt  or   Gompromise. —  67  Mo.  589;   Pomerey  9.  Benton,  77 

Payments  or  compromises  made  by  a  Mo.   64;    Hurch  v,   Erskine,   50  Mo. 

party  to  a  decree  after  its  rendition  116. 

will   be  enforced  by   ibe  lower  court  Montana,  —  Montana   Lumber,  etc, 

after  the  affirmance  of  the  decree  and  Co.  v.  Obelisk  Min.,  etc,  Co.,  16  Moot, 

the  return  of  the  mandate  of  the  appel-  117. 

late  court.     The  Sabine.  50  Fed.  Rep.  New  Jersey,  —  McGrail    v,   McGrail, 

915;   The  Kalorama,  10  Wall.  (U.  S.)  51  N.  J.  Eq.  537. 

904;  South  Fork  Canal  Co.  V.  Gordon,  OAs^.~  Levin    v.    Haniey,    Wri^ 

s  Abb.  (U.  S.)  479.     See  also  Yale  v.  (Ohio)  588. 

Heard,  26  Tex.  639.  Texas,  —  Leeman    v.    Wheeler,    tf 
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b.  Sufficiency  of  Compliance.  —  A  judgment  entered  on  the 
remand  of  a  cause  in  substantial  accordance  with  the  mandate  of 
the  appellate  court  is  sufficient.^  A  literal  compliance  with  the 
mandate  is  not  necessary.' 

c.  Construing  Mandate  with  Reference  to  Opinion.  — 

The  lower  court,  in  giving  effect  to  the  mandate  of  the  appellate 
court,  should  construe  such  mandate  with  reference  to  the  opinion 
accompanying  it.' 

Tex.   154;     Burck  v.    Burroughs,    64  all  respects  as  broad  as  that  prayed  for 

Tex.  445.  in  the  bill.     Van  Wert  v.  Boyes,   140 

V^TTHont.  ^  Gale  v.   Butler,   35  Vt.  111.  89. 
449*  Where  a  cause  was  remanded  with 

VirgUda.  —  Strayer  v.  Long,  83  Va.  directions  to  dismiss  the  bill,  a  decree 

ri5;  ChaQn  V.  Lynch,  84  Va.  884.  dismissing  the  bill  and  an  amended 

Wisconnn.  —  IHitten    Paper    Co.    v,  bill  did  not  go  beyond  the  mandate. 

6reen    Bay,  etc.,  Canal  Co.,  93  Wis.  Campbell  v,  James,  31  Fed.  Rep.  525. 

•83.  See  also  as  to  sufficiency  of  compliance 

United  Stchi,  -^  West  v,  Brashear,  14  with  mandate,  Chafoin  v.  Rich,  92  Cal. 

Pw.  (U.  S.)  51;   Tyler  v,  Magwire,  17  471;   Washburn,  etc.,  Mfg.  Co.  v.  Chi- 

Wall.  (U.  S.)  253;  Groves  v.  Sentell,  66  cago  Galvanized  Wire  Fence  Co.,  119 

Fed.  Rep.  179;  In  re  Washington,  etc..  111.  30;  Gage  v»  Stokes,  125  111.  40;  Gar- 

R.  Co.,  140  U.  S.  91.  nett  v.  Farmer's  Nat.  Bank,  (Ky.  1893) 

1.  Patten  Paper  Co.  v.  Green  Bay,  23  S.  W.  Rep.  866;  Keith  v,  Keith,  T09 
etc..  Canal  Co.,  93  Wis.  383.  Mo.  130;  Gibson  v.  Barber,  103  N.  Car. 

2.  Taylor  v.  Wright,  54  Miss.  726;  322;  U.  S.  v,  Atchison,  etc.,  R.  Co.,  154 
South  Fork  Canal  Co.   v,  Gordon,  2  U.  S.  637. 

Abb.  (U.  S.)  479.  AUowanoe  of  InterMt,  —  A  mandate 
•ofldenoy  of  CompUanoe.  —  A  decision  on  appeal  directing  that  the  judgment 
on  appeal  that  certain  land  standing  in  of  the  lower  court,  which  allowed  in- 
the  defendant's  name  was  held  by  him  terest,  be  increased  to  a  larger  amount 
in  trust  for  a  partnership  in  which  he  **  with  interest "  should  be  construed 
and  the  plaintiffs  were  members,  and  to  mean  interest  from  the  same  date  as 
that  he  had  a  lien  thereon  for  any  bal-  allowed  by  the  lower  court.  Everett 
ance  which  might  be  found  due  him  v.  Gores,  92  Wis.  527. 
for  money  advanced,  and  that  he  And  a  decision  on  appeal,  on  the 
should  first  be  repaid  such  advances  hypothesis  that  a  new  trial  would  not 
and  thereafter  the  land  be  divided,  be  granted,  allowing  compound  inter- 
one-half  to  himself  and  one-fourth  to  est  on  a  trust  fund  until  the  rendition 
each  of  the  other  partners,  is  not  com-  of  the  judgment,  does  not  limit  the 
plied  with  by  an  order  requiring  him  compounding  to  the  date  of  the  first 
to  convey  a  one-fourth  interest  to  one  judgment  in  case  a  new  trial  is 
of  the  partners  on  payment  by  the  lat-  granted.  Steen  v.  Hendy,  (Cal.  1894) 
ter  of  his  share  of  the  advances.  36  Pac.  Rep.  102 1. 
Soules  V.  McLean,  15  Wash.  22.  8.  Foss  v.  Hinkell,  91  Cal.  194; 
A  decree  on  appeal  directing  the  spe-  Bloxham  v,  Florida  Cent.,  etc.,  R.  Co., 
cific  performance  of  a  contract  to  lease  39  Fla.  243;  Kingsbery  v,  Ryan,  92  Ga. 
the  defendant's  mining  properties  zo8;  Watson  v,  Avery,  3  Bush  (Ky.) 
which  described  them  by  the  names  of  635 ;  Marx  v.  Davis,  56  Miss.  745 ; 
the  lodes  and  as  *'  consisting  of  26.8  Gamble  v.  Gibson,  10  Mo.  App.  327; 
acres*'  is  not  complied  with  by  a  de-  Ervin  v.  Collier,  3  Mont.  189;  Scroggs 
cree  on  remand  ordering  the  making  v,  Stevenson,  108  N.  Car.  260;  Noonan 
of  a  lease  of  the  defendant's  properties  v.  Orton,  31  Wis.  265;  West  v.  Bra- 
"  as  owned  by  it  "  at  the  date  of  the  shear,  14  Pet.  (U.  S.)  51;  In  re  Sanford 
contract  to  lease,  but  not  stating  the  Fork,  etc..  Co.,  160  U.  S.  247.  But  see 
quantity  of  land.  Cochrane  v.  Justice  Robinson  v.  New  York,  etc.,  R.  Co., 
Min.  Co.,  4  Colo.  App.  234.  64  Hun  (N.  Y)  41;  Davidson  v,  Car- 
A  remanding  order  directing  a  decree  roll,  23  La.  Ann.  108;  White  7.  Downs, 
in  accordance  with  the  prayer  of  the  40  Tex.  225,  where  it  was  held  that  the 
bill  warrants  the  entry  of  a  decree  in  reasons  given  by  the  appellate  conrt 
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d.  Failure  to  Comply.  —  The  failure  of  the  lower  court  on 
remand  to  follow  the  order  of  the  appellate  court  does  not  render 
the  action  of  the  lower  court  void,*  The  remedy  is  by  man- 
damus,* another  appeal,'  a  motion  to  vacate  the  order,*  or  by 
rule.* 

S.  Powers  of  Lower  Conrt  —  a.  In  General.  —  On  the  remand 
of  a  cause  the  trial  court  may  make  any  order  or  direction  in  its 
further  progress  that  is  not  inconsistent  with  the  decision  and 
direction  of  the  appellate  court,*  or  that  is  necessary  to  carry 

for  judgment  form  no  part  of  the  judg-  will  proceed  to  a  final   decision  of  the 

ment.  cause  and  will  award  execution.     Tyler 

1.  Vail  V.  Arkell,  43  111.  App.  466,  v,  Magwire,  17  Wall.  (U.  S.)  253;  Mar- 
wherein  the  court  said:  "Appellant  tin  v.  Hunter,  i  Wheat.  (U.  S.)  304. 
alleges  that  the  Circuit  Court  disre-  Sflftual  of  Compliaaoe.  —  The  enjoin- 
garded  the  order  of  the  Appellate  ing  by  the  lower  court  of  an  execution 
Court,  and  rendered  a  decree  in  viola-  on  a  judgment  of  the  appellate  court 
tion  oif  such  order.  If  this  is  so,  such  on  the  ground  that  by  its  terms  the 
action  on  the  part  of  the  Circuit  Court  judgment  is  not  executory,  is  not  a  re- 
was  error,  but  its  decree  was  not  there-  f  usal  of  obedience  to  the  mandate  of 
fore  void;  *  *  *  appellant  might  the  appellate  court.  State  v.  Monroe, 
then  have  appealed  from  that  decree  or  39  La.  Ann.  99. 

sued  out  a  writ  of  error."    See  also        6.  Adams    v.    Say  re,    76    Ala.   509; 

Fischer  v.  Blank,  81  Hun  (N.  Y.)  579,  Cunningham  v.  Ashley,   16  Ark.   181; 

wherein  Van   Brunt,  P.  J.,  said:    *'  If  Stadler    v.    Parmalee,    14    Iowa    175; 

the  court  did  not  follow  the  decision  of  Raun  v,  Reynolds,  15  Cal.  459;    Logan 

the  Court    of    Appeals    *    *    *    that  v.  M'Nitt,  Litt.    Sel.  Cas.  (Ky.)  119; 

fact  did  not  make  its  action  void.   The  Reynolds  v,  Newaygo  Circuit  Judge, 

proper  course  for  the  defendant  was  to  100  Mich.  403;    Lyon  v.  Ingham  Cir- 

have   moved  to  vacate  the  order,  and,  cuit    Judge,   37   Mich.   378;   Gerdtzen 

if  that  was  refused,  to  appeal."  v.  Cockrell,  52  Minn.  501;  State  v.  An- 

2.  Jared  f'.  Hill,  I  Blackf.  (Ind.)  155;  thony,  65  Mo.  App.  543;  Polhemus 
Lovelace  v,  Taylor,  6  Rob.  (La.)  92;  v.  Emson,  28  N.  J.  £q.  576;  Mason  v. 
Cox  V.  Thomas,  11  La.  366;  Sibbald  r.  Ring,  19  Abb.  Pr.  (N.  Y.  Super.  Ct.)405; 
U.  S.,  12  Pet.  (U.  S.)488;  City  Bank  v.  Spence  v,  Tapscott,  93  N.  Car.  250; 
Hunter,  152  U.  S.  512;  In  re  City  Nat.  Stuart  v.  White,  25  Gratt.  (Va.)  300; 
Bank,  153  U.   S.  246;  In  re  Washing-  Spinning  v,  Drake,  7  Wash.  i. 

ton,  etc.,   R.   Co.,  140  U.  S.  91;  In  re  Baviyii  of  Jnde^ent.  —  A  revivor,  in 

Sanford  Fork,  etc.,  Co.,   160  U.  S.  247;  the  name  of  the  personal  representa- 

U.  S.  V.  Fossatt,  21  How.  (U.    S.)  445.  tives  of  a  party  to  a  judgment,  in  the 

But    see    State  v,   St.  Louis    Circuit  appellate  court  will  not,  on  an  affirm- 

Judge,  I  Mo.  App.  543.  ance,  operate  as  a  revivor  of  the  judg- 

8.  Ludlum  V.  Fourth  District  Court,  ment    in    the    court    below  so  as   to 

Cal.  7;    Blatchford  v,  Newberry,  100  authorize  execution  in  the  latter  court 

II.  484;    Rohmeiser  z/.   Bannon,  (Ky.  in   the    name    of  such   representative. 

1893)  22   S.    W.    Rep.    27;    Pringle   v.  Handley  v.  Fitzhugh,  3  A.  K.  Marsh. 

Sizer,  3  S.  Car.  335;  Tyler  t/.  Magwire,  (Ky.)  561;    Breckenridge  ».  Taylor,  i 

17    Wall.   (U.   S.)  253;    In  re  Sanford  B.  Mon.  (Ky.)  263. 

Fork,  etc.,  Co.,  160  U.  S.  247;  Perkins  And  see   Hill  v.  West,  4  Yeates  (Pa.) 

V,  Fourniquet,  14  How.  (U.  S.)  328.  385,  where  it  was  held  that  after  re- 

4.  Fischer  r.  Blank,  81  Hun  (N.  Y.)  mand  for  execution  of  the  judgment 
579.  on  the  dismissal  of  a  writ  of  error,  a 

5.  Smith  V,  Cochran,  7  Bush.  (Ky.)  rule  to  plead  to  a  suggestion  that  some 
548.  of  the  defendants  had  died  before  the 

Mandate  firom  ITnitod  States  Sapreme  judgment  was  rendered  ought  not  to 

Court  —  Sefoaal  of  State  Court  to  Obey.  —  be  granted  by  the  lower  court. 

Where  a  state  court  refuses  to  carry  lUi-aMeewnent  of  Damages  on  Attadn 

into  effect  a  mandate  from  the  United  ment  Bond.  —  On   the  reversal    of  an 

States  Supreme  Court,  the  latter  court  order  discharging  an  attachment  there 
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such  decision  into  effect.* 

Bending  Canie  Back  to  Appellate  Court.  —  The  lower  C9urt  cannot  send 
a  cause,  remanded  to  it,  back  to  the  appellate  court  without  the 
consent  of  the  appellate  court.* 

Grant  of  Behearlng.  —  A  rehearing  cannot  be  granted  by  the  lower 
court  on  the  remand  of  a  cause  to  it.' 

Amendment  of  Findings.  —  Where  a  cause  is  remanded  with  direc- 
tions, the  lower  court  cannot  correct  alleged  errors  in  the  findings 
of  fact  or  amend  by  making  additional  findings.* 

Dismissal    of   Cause.  —  See   article    DISMISSAL,  DISCONTINUANCE, 

AND  Nonsuit,  vol.  6,  p.  842.* 

must  be  a  re-assessment  of  the  dam-  Fowler,  15  Abb.  Pr.  N.  S.  (N.  Y.  Ct. 

ages   recovered   in    an   action    on   the  App.)  86. 

attachment  bond,   though  the  attach-  8.  Reed  v.  Reed,  52  N.  Y.  651;  Exp. 

meat  suit  is  again  dismissed  on  the  re-  Knox,  17  S.  Car.  207;  Lore  v.  Hash,  89 

triaL     Roth  Grocery  Co.  v.  Hopkins,  Va.  277;  Chaires  v.  U.  S.,  3  How.  (U. 

(Ky.  1895)  30  S.  W.  Rep.  405.  S.)  611.      And    see    generally    article 

Bonowal  of  Motion.  —  Where  a  motion  Rehearing. 

was  granted  in  the  court  below  to  set  4.  Lake   County   z/.    Donch,   6    Ind. 

aside  a  sale  of  land  upon  execution,  App.  337;    Duffitt  v.  Crozier,  30  Kan. 

and  on  appeal  the  order  granting  the  150;    Sayre  v.  New  York,   128  N.   Y. 

motion   was  reversed  and   the    cause  622,  38  N.  Y.  St.  Rep.  932;  Raisbeck  z^. 

was  remanded  without  leave  to  renew,  Anthony,  75  Wis.  300;  Tipping  v.  Rob- 

«uch  motion  cannot  be  renewed  though  bins,  71  Wis.    507;    Hickman  v.  Fort 

based  on  other  grounds.     Corwith  v.  Scott,  141  U.  S.  415;   Kneeland  v,  Am- 

State  Bank,  11   Wis.  430,  citing  Pierce  erican  Loan,  etc.,  Co.,  138  U.  S.  509. 

V,    Kneeland,    9     Wis.    23;      Hill     v.  And  see  generally  article  Findings  of 

Hoover,  9  Wis.  15.     See  also  Dodd  v.  Court,  vol.  8,  p.  931. 

Astor,  2  Barb.  Ch.  (N.  Y.)  395;  Chapin  TTse  of  Findings  on  flecond  TriaL  —  In 

V.  Steuben  County,  21  Ind.  12.  Rynerson  v.  Allison,  30  S.  Car.  534,  it 

1.  Patten  v,  Stitt,  34  N.  Y.   Super,  was  held  that  findings  made  on  issues 

Ct.   346;    Rogers  v.  Paterson,  4  Paige  on  the  first  trial  may  be  used  on  the  re- 

(N.  Y.)  418.  trial  after  remand  where  there  was  no 

Change  of  Venne.  —  After  the  remand  error  in  the  trial  of  the  issues. 
of  a  cause  certified  to  the  Supreme  6.  Dtsmiisal  After  Bemand.  —  Where  a 
Court  for  the  decision  of  questions  of  judgment  for  the  plaintiff  has  been  re- 
law,  a  change  of  venue  cannot  be  versed  and  the  cause  remanded  for  a 
granted.  Andrews  v.  Burdick,  64  new  trial,  the  lower  court  cannot,  at 
Iowa  692.  the  instance  of  the  defendant,  enter  an 

Continnanoe.  —  After  the  remand  of  a  order,  without  notice  to  the  plaintiff, 

cause  with  directions  as  to  the  judg-  dismissing  the    action   and    imposing 

ment  to  be  entered,  a  continuance  can-  terms  on  the  right  to  commence  a  new 

not    be  granted  in   the    lower    court,  action.     Connor    v.    Knott,    (S.    Dak. 

McLean  v.  Nixon,  18  B.  Mon.  (Ky.)768.  1897)  73  N.  W.  Rep.  264. 

Final  Judgment  in  Appellate  Court.  —  Dismissal  Without  Prejudice.  —  Where 
Where  a  final  judgment  has  been  ren-  a  decree  is  reversed  upon  the  merits  for 
dered  in  the  appellate  court,  the  cause  want  of  equity  and  the  cause  is  re- 
is  not  open  to  any  further  proceeding  in  manded  for  further  proceedings  in  con- 
the  trial  court.  Abrams  v.  Lee,  14  [11.  formity  with  the  opinion,  the  court 
167.  below  cannot  permit  the  complainant 

%,  Vermilye  v.  Seldon,  6  How.  Pr.  to  dismiss  without  prejudice.     Lanier 

<N.  Y.   Super.    Ct.)  41;    Bogardus  v.  v.  Hill,  30  Ala.  ni;  Wadhams  «/.  Gay, 

Rosendale  Mfg.  Co.,   i   Duer  (N.  Y.)  83  111.  250;  Gaget/.  Bailey,  119  111.  539. 

592;    Hillyer  v,  Vandewater,  25  Abb.  See  also  Newberry  v.  Blatchford,  106 

N.  Cas.  (N.  Y.  Supreme  Ct.)  137;   Jar-  111.   584;   Buck   v.  Buck,   119  111.  613; 
vis  V,  Shaw,  16  Abb.  Pr.  (N.  Y.  Super.  '  Flaherty  v.  McCormick,   123  111.  525; 

Ct.)4i5;  Selden  v,  Vermilya,  3  Sandf.  Marshalltown  v,  Forney,  64  Iowa  664. 

<N.  Y.)  683.     But  see  Wilmerdings  v.  But  see  Rynear  v.  Neilin,  4  Greene 
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b.  Modification  or  Vacation  of  Judgment  — (i)  In  Gen- 
eral. —  The  judgment  of  the  appellate  court  cannot  be  modified 
or  vacated  by  the  lower  court  on  the  remand  to  it  of  the  case,* 

nor  can  the  lower  court  alter  or  modify  the  judgment  originally 
entered  by  it.* 

(Iowa)   524;    Johnson  v.   Fox,   5  J.  J.  South   Carolina,  —  Haskell  v.  Raoul, 

Marsh.  (Ky.)  647.  I  McCord  Eq.  (S.  Car.)  22. 

BiimisBal  for  Want  of  Proiaeation  After  Virginia.  —  White    v.    Atkinsoa,    a 

Bayeraal.  —  Under  a  statute  providing  Call  (Va.)  376. 

for  the  dismissal  of  a  cause  remanded  West  Virrinia,  —  Atkinson  v,  Beck- 

for  further    proceedings,  where  such  ett,  36  W.  Va.  438;  Newman  v.  Mollo- 

further  proceedings  are  not  had  within  han,  10  W.  Va.  488. 

a  year  from  the  remand  the  motion  to  Wisconsin,  —  In  re  Carroll,  53  Wis. 

dismiss  must  be  made  in  the  court  to  228. 

which  the  cause  was  remanded.     Pack-  United      States,  —  Journeycake      v. 

ard  V,  Backus,  83  Wis.  213.  Cherokee   Nation,   30  Ct.  of  CL   172; 

1.  Alabama.  —  Smith  v,  Coleman,  59  North   Alabama   Development  Co.  v. 

Ala.  260;   Stephens  v.  Norris,  15  Ala.  Orman,  71  Fed.  Rep.  764;  Bissell  Car- 

79;    McArthur  v.  Dane,  61  Ala.   539;  pet-Sweeper  Co.   v,   Goshen    Sweeper 

Herstein  v.  Walker,  90  Ala.  477;  Lyon  Co.,  72  Fed.  Rep.  545;  In  re  Holliday, 

V,  Foscue,  60  Ala.  468.  29  Fed.   Rep.  226;    Durant  v.    Essex 

Arkansas,  — Jacks  v.  Adair,  33  Ark.  Co.,  loi  U.  S.  555;  In  re  Sanford  Fork, 
161;  Hill  V.  Draper,  63  Ark.  141;  etc.,  Co.,  160  tj.  S.  247.  And  see  gen- 
Meyer  V,  Johnson,  60  Ark.  50.  erally  article  Opening.  Amending,  and 

California,  —  Meyer  v.  Kohn,  33  Cal.  Vacating  Judgments. 

484;    Kirby  v.  Superior  Court,  68  Cal.  Changjiig  Tlino  of  Payment. —  Where 

604;    Parker  v.   Bemal,   68   Cal.    122;  the  time  at  which  alimony  shall  begin 

Mulford  V,  Estudillo,  32  Cal.  131.  to  be  paid  has  been  fixed  by  a  decree 

Illinois,  —  Millard  v.  Cooper,  10  111.  which  has  been  affirmerd  on  appeal  and 

App.  47;    Fanning  v.   Russell,  21   111.  the  cause  remanded,  the  lower  court 

App.  220.                ^  has  no  power  to  change  the  time  of 

Kansas.  —  Duffitt  v.  Crozier,  30  Kan.  commencing  the  payment.     Cralle  v, 

150.  Cralle,  84  Va.  198. 

Kentucky.  —  McClanahan  v.  Hender-  Changiiig  Kethod  of  Satfs&otioiL  —  On 

son,  I  T.  a,  Mon.  (Ky.)  260.  the  remand  after  affirmance  of  a  judg- 

Maryland,  —  Crapster  v.   Griffith,   2  ment  enjoining  the  obstruction  of  an 

Bland  (Md.)  5.  alley  and  directing  the  defendant  to 

Massachusetts,  —  Gale   v,  Nickerson,  restore  it  to  its  former  condition,  the 

144  Mass.  415.  trial  court  cannot  direct  that  a  certain 

Missouri,  —  Gamble    v.    Gibson,    19  amount  be  paid  to  the  plaintiff  in  lieu 

Mo.  App.  531;  Young  f.  Thrasher,  123  of  the  enforcement  of  the  judgment. 

Mo.  308.  Rohmeiser  v,  Bannon,  (Ky.  1S93)  22  S. 

New  Jersey.  —  Howe  v.  Lawrence,  22  W.  Rep.  27. 

99;    Hale  V.  Lawrence,  22  N.  Sastniniiig  EnfDroemant  of  Judgmnt. 

—  After  the  affirmance  of  a  judgment 

New     York,  —  Utica     Ins.     Co.     v.  by  the  appellate  court  the  lower  court 

Lynch,  2  Barb.  Ch.  (N.  Y.)  573;  People  has  no  jurisdiction  of  a  suit  to  enjoin 

V.  Buffalo,  9  N.  Y.  Misc.  Rep.  (Buffalo  the    enforcement    of  such    judgment. 

Super.   Ct.)  403;    Miller  v.  Coates,  2  Cochrane  t^.  Van  de  Vanter,  13  Wash. 

Hun  (N.  Y.)  668;    Clark  v.  Mackin,  34  323;    McCrimmin  v.  Cooper,  37  Tex. 

Hun  (N.   Y.)345;  Marshall   v.  Boyer,  423.     But  see  State  Bank  v.  Hancock, 

52  Hun  (N.  Y.)  181;  Newton  v,  Harris,  6  Dana  (Ky.)  285;    State  v.  Monroe,  39 

8  Barb.  (N.  Y.)  306.  La.  Ann.  99. 

North  Carolina.  —  Calvert  v.  Peebles,  2.  Werbom  v.  Pinncy,  76  Ala.  291; 

82  N.  Car.  334;    Isler  v.  Brown,  69  N.  McArthur  v,  Dane,  61  Ala.  539;  Norris 

Car.   125;    Ferrabow  v.  Green,  no  N.  v.  Cottrell,  20  Ala,  304:    Stephens  v. 

Car.  414;  Murrill  v.  Murrill,  90  N.  Car.  Norris,  15  Ala.  79;  Wiswell  v.  Munroc, 

120;    Dobson  V,  Simonton,  100  N.  Car.  4  Ala.  9;    Herstein  v.  Walker,  90  Ala. 

56.  477;    Hood  V,  Hood,  5    Dem.  (N.  Y.) 

Pennsylvania.  —  Hughes's     Appeal,  50;    Lyon     v,    Merritt,    6    Paige   (N. 

90  Pa.  St.  60.  Y.)    473;     New    York    v,    Lyons,    i 

850  Volume  XIIL 


N.  }.  L. 
J.  L.  72. 


Jviidietion,  «to.,      PROCEEDINGS  THEREON.  After  Bmuid. 

(2)  Correction  of  Errors.  —  After  affirmance  by  the  appellate 
court  or  the  remand  by  it  of  a  cause,  'errors  of  fact  or  on  the 
record  cannot  be  corrected  by  the  lower  court.* 

(3)  Causes  Triable  de  Novo  on  Appeal,  —  A  judgment  on  appeal 
in  an  equity  case,  triable  de  novo  on  the  appeal,  cannot  be  modified 
in  the  trial  court  after  remand.* 

c.  Fixing  Time  of  Compliance  with  Judgment.  —  Where 

the  mandate  fixes  no  specific  time  for  compliance  with  the  deci- 
sion of  the  appellate  court,  the  court  below  may  fix  the  time.' 

4.  Status  of  Caiue  on  Bemand — General  Bemand. — A  cause  remanded 
without  specific  directions  stands  in  the  lower  court  as  if  no  trial 
had  occurred  or  judgment  had  been  rendered.* 

Daly  (N.  Y.)  296;   Wilson  v.  Pearson,  a  reasonable  time  within   which  the 

102  N.  Car.  290;  In  re  Griffin,  98  N.  redemption  is  to  be  made.     Farris  v. 

Car.  225;  Townsend  v.  Munger,  9  Tex.  Farris.  (Ky.  1895)  29  S.  W.  Rep.  976. 

300;  Smith  V.  Armstrong,  25  Wis.  517;  4.  Alabama,  —  Simmons  v.  Price,  18 

Gaines  v,  Rugg,  148  U.  S.  228.  Ala.   405;    Williams  v.   Simmons,    22 

But  see  Young's  Appeal,  99  Pa.   St.  Ala.  425.     And  see  Keenan  v.  Strange, 

74,  where  it  was  held  that  the  Orphans*  12  Ala.  290. 

Court  could  vacate  a  decree  rendered  Arkansas,  —  Harrison  v.  Trader,  29 

by  it  though  such   decree  had  been  Ark.  85. 

affirmed  by  the  Supreme  Court,  citing  California,  —  Steams   w.  Aguirre,  7 

Parker's  Appeal,  61  Pa.  St.  478.  Cal.  443;    Irwin  v,  Towne,  43  Cal,  23; 

1.  Jacks    V.    Adair,    33    Ark.     161;  Phelan  v,  San  Francisco,  9  Cal.   15; 
Mains  v.  Cosner,  67  111.  536;    Lore  v,  Raun  v,  Reynolds,  18  Cal.  275. 
Hash,  89  Va.  277;    Campbell  v.  Price,  Georgia,  —  Finney    v,    Toramey,    50 
3  Munf.  (Va.)  227.  Ga.  140. 

Error    in  Computatioii.  —  On   the  re-  Illinois,  —  Chickeiing   v,   Failes,   ii9 

mand  of  a  cause  for  a  decree  in  accord-  111.  303;  Palmer  v.  Woods,  149  III.  146; 

ance  with  the  opinion  of  the  appellate  Schumann  v,  Helberg,  62  111.  App.  218; 

court,  the  lower  court  cannot  entertain  Rush  v.  Rush,  65  111.  App.  548;  Cable 

a  motion  to  correct  a  computation  by  v,  Ellis,  120  111.  139;    Mohler  v.  Wilt- 

the  appellate  court  of  the  amount  due.  berger,  74  111.  163. 

Lombard    v.    Gregory,    88   Iowa  431.  lo-ma,  —  Dryden  v.  Wyllis,  53  Iowa 

See  also  Ryan  v,   Newcbmb,  136  111.  390. 

57.  Kentucky,  —  Riley  v,  Wiley,  3  Dana 

Error  in  Entry  by  Lower  Court.  —  But  (Ky.)  75. 

an  error  by  the  lower  court  in  entering  Maryland,  —  Dennis  v,    Dennis,   15 

the  judgment  directed  by  the  appellate  Md.  73. 

court  may  be  corrected  by  the  lower  Massachusetts,  —  Robinson  v,  Trofit* 

court.     In    re    Mahon,    71    Cal.    586;  ter,  106  Mass.  51. 

Grand  Rapids  Fifth  Nat.  Bank  v,  Clin-  Michigan,  —  Reynolds    v,   Newaygo 

ton  Circuit  Judge,  100  Mich.  67.  Circuit  Judge,  109  Mich.  403. 

2.  State  V.  Superior  Ct.,  7  Wash.  234;  Hew  York,  —  Devlin  v.  New  York,  4 
Cochran  v.  Van  de  Van  ter,  13  Wash.  Misc.  Rep.  (N.  Y.  C.  PI.)  106. 

323.  South     Carolina,  —  Sullivan    v. 

8.  Faircloth  v,  Isler,  76  N.  Car.  49.  Thomas,  6  S.  Car.  201. 

In  this  case  the  judgment  of  the  appel-  Texas,  —  Ogden  v,  Bosse,  (Tex.  Civ. 

late  court  required  the  delivery  of  a  App.  1893)  23  S.  W.  Rep.  730;  Thom- 

deed  but  did  not  prescribe  any  time  for  son  v.  Bishop,  29  Tex.  154;  Tynberg  v. 

such  delivery.     It  was  held  that  the  Cohen,  76  Tex.  409;   Sandoval  v,  Ros- 

lower  court  properly  granted  an  order  ser,  86  Tex.  682. 

fixing  the  time.  Virginia,  —  Wilson     v,    Triplctt,    4 

Ibdng  Tlmo  of  Bademption.  —  Where  Hen.  &  M.  (Va.)433- 

a  cause  is  remanded  with  directions  to  Wisconsin,  —  Noonan    v,   Orton,   31 

allow  the  plaintiffs  to  redeem  from  a  Wis.  265. 

sale,  the  lower  court  has  power  to  fix  United  States.  —  Harvey  v,  Richards, 
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B«T«nal  for  Partionlmr  Error.  —  But  where  a  judgment  is  reversed 
for  a  particular  error  and  remanded  for  further  proceedings,  the 
cause  may  be  taken  up  in  the  court  below  at  the  point  where 
the  error  was  committed.* 

iMsmiflsai  of  Appoal.  —  After  an  appeal  is  dismissed  and  a  mandate 
issued  directing  the  court  to  proceed  according  to  right  and 
justice,  the  lower  court  may  proceed  as  if  no  appeal  had  been 
taken.* 

6.  Kedocketing  Caiue — Votice  of  Badodketliig.  —  The  adverse  party 
is  entitled  to  notice  that  the  cause  is  again  on  the  docket  before 
judgment  can  be  rendered  on  the  cause  being  remanded.* 

6.  Order  Vaoating  Previons  Proceedings.  —  An  order  in  the  lower 
court  setting  aside  its  proceedings  is  not  necessary  on  remand 
after  reversal,  as  the  reversal  vacates  the  judgment  below  ex  vi 
termini.^ 

7.  Caiue  Without  Jnrisdiction  of  Lower  Court.  —  On  the  remand 
of  a  cause,  reversed  because  the  lower  court  had  no  jurisdiction 

9  Gall.  (U.  S.)  2i6;  The  Sydney.  47  peal  is  no  longer  pending.  *  *  * 
Fed.  Rep.  260.  This  court  is  therefore  at  liberty  to  en- 
Bights  of  Parties.  —  Where  judgment  force  the  engagements  of  the  claimant 
is  reversed  on  a  writ  of  error  and  the  and  his  sureties  as  completely  as  it 
cause  remanded,  the  rights  of  the  par-  could  if  no  appeal  had  been  perfected, 
ties  remain  as  they  were  before  the  writ  and  the  time  for  doing  so,  specified  in 
of  error  was  brought,  except  so  far  as  the  original  decree,  had  now  expired." 
they  have  been  impugned  by  the  judg-  8«  Messenger  v.  Marsh,  6  Iowa  491. 
ment  of  reversal.  Gleason  v.  Chester,  See  also  supra^  VI.  3.  Notice  of  Filing. 
I  Day  (Conn.)  152.  But  see  Howe  v.  Jones,  71  Iowa  92, 
Intermediato  Appellate  Court.  —  A  where  it  was  held  that  no  docketing  of 
judgment  of  the  Supreme  Court  revers-  the  case  or  notice  was  necessary  on  re- 
ing  a  judgment  of  the  appellate  court  mand  with  instructions  as  to  the  judg- 
and  remanding  the  cause  without  di-  ment  to  be  entered.  Underbill  r. 
rections,  places  the  cause  beforp  the  Thomas,  24  Tex.  283;  Power  tf.  Gilles- 
appellate  court  as  It  was  before  it  was  pie,  27  Tex.  370. 

acted  on  by  the  appellate  court.  Coal-  A  defendant  who  prosecutes  a  writ 
field  Coal  Co.  v.  Peck,  105  111.  529.  of  error  is  not  entitled  to  a  notice  of 
See  also  Gage  v.  Chicago  Theological  the  pendency  of  the  suit  after  remand. 
Seminary,  106  111.  508;  Jansen  v,  Sid-  Reaugh  v,  McConnel,  36  111.  373. 
dal,  51  111.  App.  74.  Seriioe  of  Votioe.  —  A  notice  of  motion 
Change  of  Venne.  —  Where  a  j  udgment  to  redocket  a  case  after  remand  may  be 
rendered  in  a  county  to  which  a  change  served  on  one  appearing  as  attorney  of 
of  venue  had  been  taken  is  reversed  record.  Comelison  v.  Stephens,  (Ky. 
because  of  the  erroneous  appointment  1886)  2  S.  W.  Rep.  122. 
of  the  special  judge  who  granted  the  Appearaaoe  Doeket.  —  Where  a  cause 
change,  the  jurisdiction  of  the  cause  in  the  County  Court  was  on  the  ap- 
is revested  in  the  court  granting  the  pearance  docket,  and  the  writ  was 
change.     Cargar  v.  Fee,  140  Ind.  572.  erroneously  quashed,  and  the  error  was 

1.  Nelson  v.  Hubbard,  13  Ark.  253;  corrected  on  appeal  to  the  Circuit 
Harwood  v.  Marshall,  10  Md.  451;  Court,  the  cause  when  returned  to 
Groshon  v.  Grant,  Sneed  (Ky.)  268;  the  County  Court  should  be  again 
Ervin  v.  Collier,  3  Mont.  189;  Mont-  placed  on  the  appearance  dockeL 
gomery  County  v.  Carey,  i  Ohio  St.  Evans  v.  Mott,  7  Port.  (Ala.)  92. 

463.  4.  Merritt  v.  Jenkins,   17  Fla.  593; 

2.  The  Sydney,  47  Fed.  Rep.  260.  Cox  v,  Pruitt,  25  Ind.  90;  Dryden  v, 
Wallace,  J.,  said:  "The  mandate  WylliSv  53  Iowa  390.  See  also  Folmar 
merely  informs  this  court  that  the  ap-  v,  Folmar,  71  Ala.  136. 
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thereof,  such  court  should  strike  the  cause  from  its  docket.^ 

8.  New  Trial  —  a.  Remand  Generally.  —  Where  the  cause  is 
reversed  and  remanded  for  further  proceedings  generally  a  new 
trial  should  be  had.*     But  the  right  to  a  new  trial  in  such  case 


1.  Leeman  v,  Wheeler,  66  Tex.  154,  though  the  holding  of  the  appellate 
wherein  the  court  said:  '*  When  re-  court  was  that  the  plaintiff  was  entitled 
turned  to  the  District  Court  it  should  to  recover. 

have  been  simply  stricken  from  its  Venire  de  Voto.  —  In  Livingston  v, 
docket.  This  and  more  was  done,  for  Rogers,  1  Cai.  (N.  Y.)  583,  it  was 
the  District  Court  adjudged  that  the  held  that  if  the  appellate  court  awards 
plaintiff  take  nothing  by  his  suit,  that  a  venire  de  novo,  it  must  be  sued  out  to 
defendant  go  hence  without  day,  and  warrant  a  new  trial  below, 
that  he  recover  of  the  plaintiff  all  Vnmber  of  Hew  Trials.  —  Where  a 
costs.  This  was  in  effect  a  final  judg-  judgment  is  reversed  on  an  error  in 
ment  disposing  of  the  merits  of  the  the  court  below  and  the  cause  is  re- 
cause."  See  also  In  re  Havird,  2  manded  for  further  proceedings,  it  is 
Idaho  652.  not  to  be  counted  as  a  "  new  trial  ** 

2.  California,  —  Heldt  v.  Minor,  113  within  the  meaning  of  a  statute  regu- 
Cal.  385;    Myers  v.  McDonald,  68  Cal.  lating  the  number  of  new  trials.     Bur- 


162:  Steen  v,  Hendy,  (Cal.  1895)  40 
Pac.  Rep.  386. 

Connecticut,  —  Allen  v,  Adams,  17 
Conn.  67. 

Georgia.  —  Schley    v,    Schofield,    61 


ton  V,  Brashear,  3  A.  K.  Marsh.  (Ky.) 
276. 
Ezoeptioiis — Hew  Trial  Hot  Heceesary 

—  Trial  by  Court — Amendment  of  Fittd- 
ings, — Where  a  judgment  on  a  trial 


Ga.  528;  Miller  v.  Jourdan,  43  Ga.  316;    by  the  court  without  a  jury  is  reversed 


Woods  V,  Jones,  56  Ga.  520. 

Illinois,  —  Updike  v,  Parker,  11  111. 
App.  356;  Schumann  v.  Helberg,  62 
111.  App.  218;  Lambert  v.  Hyers, 
27  III.  App.  400;  Mitchell  v.  Bannon, 
10  III.  App.  340. 

loiva.  —  Kershman  v,  Swehla,  62 
Iowa  654.  And  see  Dryden  v.  Wyllis, 
53  Iowa  390;  Jordan  v.  Winser,  48 
Iowa  180. 

Kansas,  —  Crockett  v.  Gray,  31  Kan. 
346;  Lai  the  v,  McDonald   7  Kan.  266. 

Kentucky, — Cox  v,  Louisville,  etc., 
R.  Co.,  (Ky.  1889)  II  S.  W.  Rep.  808. 

Maine,  —  Merrill   v,  Merrill,  65  Me. 

79- 

Minnesota,  —  Backus    v,    Burke,    52 

Minn.  109;  Jordan  v,  Humphrey,  32 
Minn.  522. 

Missouri,  —  State  v,  St.  Louis  Cir- 
cuit Judge,  41  Mo.  574;  State  v,  Chaney, 
49  ^lo.  App.  511. 

North  Carolina,  —  McMillan  v. 
Baker,  92  N.  Car.  no. 

South  Carolina,  —  State  v,  Wyse,  33 
S.  Car.  582;  Rynerson  v,  Allison,  30 
S.  Car.  534. 

And  see  generally  article  New 
Trials. 

In  Roan  Mountain  Iron,  etc.,  Co.  v, 
Edwards,  in  N.  Car.  500,  it  was  held 


for  a  failure  to  find  on  all  the  issues, 
the  court  may,  when  the  remittitur 
goes  down,  amend  its  findings  without 
a  new  trial  if  it  can  do  so  on  the 
evidence  already  taken.  Bosquett  v. 
Crane,  51  Cal.  505.  See  also  Woolman 
V,  Garringer,  2  Mont.  405. 

Error  After  Trial,  —  The  reversal 
of  a  judgment  for  an  error  occurring 
after  the  trial  puts  the  parties  back  to 
the  stage  of  the  case  where  the  error 
occurred,  and  does  not  warrant  a  trial 
de  novo,     Ervin  v.  Collier,  3  Mont.  189. 

Correction  of  Judgment.  —  Where  a 
judgment  is  reversed  solely  on  the 
ground  that  it  is  not  one  which  should 
have  been  rendered  on  the  verdict  or 
findings  of  fact,  the  effect  of  a  simple 
reversal  is  to  send  the  case  back,  not 
for  a  new  trial,  but  merely  for  a  cor- 
rection of  the  judgment.  National 
Invest.  Co.  v.  National  Sav.,  etc., 
Assoc,  51  Minn.  198.  See  also  Muse 
V,  Curtis,  9  Martin  (La.)  83;  Parquin 
V.  Finch,  3  Martin  N.  S.  (La.)  27;  Bab- 
cock  V,  Murray,  61  Minn.  408;  Kurtz 
^.  St.  Paul,  etc.,  R.  Co.,  65  Minn.  60. 

Chancery  Appeal.  —  As  the  whole  case 
is  reheard  and  the  merits  are  deter- 
mined on  a  chancery  appeal,  the  lower 
court  cannot  rehear  the  cause  on  re- 


thai.  a  statement  at  the  conclusion  of  mand  unless  specially  directed   so  to 

the  appellate  court's  opinion  that  there  do  by  the  appellate  court.     Soule  v, 

should   be  a  new  trial   warrants    the  Dawes,  14  Cal.  247;  Austin  v,  Wilson, 

lower   court  in   granting  a   new    trial  57  Iowa  586;  North  Carolina  R.  Co.  v. 
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may  be  waived  as  where  a  stipulation  is  entered  into  that  a 
motion  to  have  a  decree  entered  be  heard  on  the  abstract  without 
further  evidence,* 

b.  Remand  with  Directions.  —  Where,  however,  the  cause 
is  remanded  with  directions  as  to  the  judgment  to  be  entered, 
such  judgment  should  be  entered  without  a  new  trial*  And 
judgment  should  be  entered  below  without  a  retrial  where  it 
appears  from  the  opinion  of  the  appellate  court  that  one  of  the 
parties  is  entitled  to  final  judgment.'. 

Swepsoix,  73  N.  Car.  316;    Carney  v.  ience   on    appeal  only  will  not,  upon 

Emmons,  9  Wis.  114.     And  see   Har-  reversal  of  the  judgment,  be  extended 

grove  V. Martin,  6  Smed.  &  M.  (Miss.)  61.  to  the  retrial  of  the  case  below.     Henry 

But  on  the  reversal  of  a  decree  for  v.  Traveler's  Ins.  Co.,  16  Colo.  60. 

defect  of  parties  and  the  filing  of  a  sup-  1.  Martin  v.  Sexton,  160  111.  371. 

plemental    bill   below    to    cure    such  2.  Heinlen   v.  Martin,   59  Cal.  181; 

defect,  the  cause  should  be  wholly  re-  Argenti  v.  San  Francisco,  30  Cal.  458; 

heard.     Lambert  r.  Hyers,  27  111.  App.  Scutt's  Appeal,  46  Conn.  38;  Blozham 

400.  V.  Florida  Cent.,  etc.,'R.  Co.,  39  Fla. 

1^  Whom  Institated.  —  A  statute  giv-  243;  Cook  v.  Moulton,  64  111.  App.  419; 

ing  a  party  whose  judgment  has  been  Roberts  v,  Corbin,  28  Iowa  355;  Rees 

reversed  on  appeal  the  right  to  institute  v.  McDaniel,   131  Mo.  681;    Wells  v. 

a  new  suit  within  a  year  after  such  re-  Littlefield,  62  Tex.  28;    Stafal  v.  Chi- 

versal  does  not  apply  to  parties  other  cago,  etc.,  R.  Co.,  94  Wis.  315.    See 

than  the  original  parties  to  the  suit,  also  Coombs  t\  Salt  Lake,  etc.,  R.  Ca, 

Ross  V.  Sims,  27  Miss.  359.  11  Utah  137;  Vanderpool  v.  La  Crosse, 

Election  to  Take  Hew  Trial.  —  Where  etc.,  R.  Co.,  44  Wis.  652. 

the  appellate  court  gives  a  party  an  Parties  Afbeted.  —  Where  a  judgment 

option  to  accept  a  modified  judgment  is  reversed  on  appeal  with  directions 

or  have  a  new  trial,  and  he  elects  to  to  grant  a  new  trial  as  to  the  whole 

have  a  new  trial,  his  rights  will  depend  case,  the  granting  of  a  new  trial  oper- 

on  the  facts  as  shown  by  the  new  trial,  ates  on  all  the  parties  to  the  record. 

Steen   v.  Hendy,  (Cal.   1894)  36  Pac.  Mason  v.  Burk,  120  Ind.  404;  Hooper 

Rep.  1021.  V,  Beccher,  60  Hun  (N.  Y.)  583,  39  N. 

Disoretioii  of  Court.  —  Where,  in   an  Y.   St.  Rep.   320.      But  see    Little  9. 

action  of  covenant  for  the  breach  of  Superior  Court,  74  Cal.  219. 

the  covenants  in  a  deed,  judgment  was  8.  City  Bank    v.   Radtke,  92    Iowa 

rendered  for  the  defendant  because  the  207;    Relfe  v.  Commercial  Ins.  Co.,  5 

plain  ti^  had  failed  to  prove  that  the  Mo.   App.   580;  Tread  way  v,  Johnson, 

defendant  had  not  a  good  title  when  39  Mo.  App.  176. 

the  deed  was  made,  and  the  judgment  AAnnanoe  of  Jodgment.  —  The    trial 

was  reversed,  the  appellate  court  hold-  court  cannot  grant  a  new  trial  in  a 

ing  that  it  was  incumbent  on  the  de-  cause  in  which  the  judgment  therefai 

fendant  to  prove  that  he  had  a  good  has  been  affirmed  on  appeal.     Lapsley 

title,  and  the  cause  was  remanded  with  v.  Weaver,  44  Ala.  131. 

directions  that  the  lower  court,  in  its  Prooeeding     by    KotioiL  —  Where    a 

discretion,  might  grant  a  new  trial  on  cause   is  remanded  and    nothing   re- 

the  application  of    the  defendant  for  mains  to  be  done  but  to  enter  a  judg- 

cause  shown,  the  lower  court  properly  ment  in  accordance  with  the  opinion 

granted  a  new  trial  on  the  defendant's  of  the  appellate  court,  the  matter  may 

affidavit  that  he  could  prove  his  title  be  brought  up  and  disposed  of  by  mo- 

and  that  he  failed  to  do  so  on  the  first  tion  as  soon  as  the  cause  reaches  the 

trial  because  he  was  advised  that  it  lower  court,  even  though  it  should  be 

was    not    necessary.      McLennan    v.  necessary  to  take  testimony  as  to  the 

Prentice,  79  Wis.  488.    See  also  Helms  situation  of  the  property  in  controversy 

9.  Chadboume,  48  Wis.  690.  for  the  purpose  of   determining  the 

Xflbot  of  StipVLlKtion.  —  A  stipulation  form  of   judgment   necessary   to  be 

in  reference  to  the  argument  and  deci-  made.     Lackland  v.  Smith,  5  Mo.  App. 

tioa  of  a  case  entered  into  for  conven-  579. 
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c.  Time  of  New  Trial,  —  The  time  in  which  proceedings  must 
be  begun  or  a  new  trial  instituted  after  remand  is  usually  regu* 
lated  by  statute  or  rule  of  court.* 

d.  Issues  Triable  —  (i)  Remand  Generally,  —  All  issues  are 
retriable  on  a  simple  reversal  or  on  a  new  trial  granted  without 
limitation.* 

L  Cornish  v.  Sargent,  23  Ark.  277;  v.  Bemis,  51  Hun  (N.  Y)637,  3  N.  Y. 

Brady  v.  Feisil,  54  Cal.  180:  Tbomason  Supp.  390. 

V.  Fannin,  54  Ga.  361;    McKinney  v.  North  Carolina, — Jones  t'.  Swepson, 

State,  117  Ind.  26;    Stockton  v.  Cole-  94  N.  Car.  700;  Thompson  v.  Nations, 

man,  42  Ind.  281;  Lloyd  v.  Matthews,  113  N.  Car.  348. 

92  Ky.  300;  Weber  v,  Fickcy,  52  Md.  South  Carolina.  —  Hosford  v.  Wynn, 

500;  Ross  V.  Sims.  27  Miss.  359;  Ashby  26  S.  Car.  130. 

V.  Page,   108  N.  Car.  6;    Hinman   v,  Texas,  —  Watkins  i^.  Junker,  4  Tex. 

Hare,  18  Abb.  N.  Cas.  (N.  Y.  Supreme  Civ.  App.  629;   Ogden  ».  Bosse,  (Tex, 

Ct.)  472;  Power  V.  Gillespie,  27   Tex.  Civ.   App.   1893)  23  S.   W.   Rep.   730; 

370.      See  also  Woodruff  v.  Bacon,  35  Cole  v,  Estell,  (Tex.  1887)  6  S.  W.  Rep. 

Conn.  102;   Wilkes     v,  Coopwood,    39  175. 

Miss.  348;  Walsh  z^.  Dart,  19  Wis.  433.  Virginia,  —  Currin    v.    Spraull,     10 

Of  course  a  new  trial  cannot  be  had  Gratt.  (Va.)  145. 

on  the  reversal  of  the  judgment  by  the  In  Kinsman  v,  Paige,  24  Vt.  656,  it 

Supreme  Court  until  the  mandate  has  was  held  that  the  reversal  by  the  Su« 

been  filed.     Lafiferty  v,  Rutherford,  lo  preme  Court  of  a  judgment  of  a  county 

Ark.  453.  court  only  opens  such  issues  as  were 

Trial  When  Baady.  —  In  Williams  v.  a£fected   by   the  errors  for  which  the 

Jones,  14  Ind.  363,  it  was  held  that  as  judgment  was  reversed, 

the  statutes  made  no  provision  for  the  Suit  on  Two  Connts.  —  In  Needles  v. 

time  of  trial,  the  new  trial  should  take  Burke,  27  Mo.  App.  211,  affirmed  in  98 

place  as  soon  as  the  court  and  parties  Mo.    474,    the    plaintiff    sued    in   two 

are  ready  for  it.     See  also  Williams  v,  counts,  and  on  the  trial  the  issues  were 

Port,  9  Ind.  551.  found   for  him   on   each  count  and  a 

8.  California,  —  Argenti  v,  San  Fran-  separate  assessment  of  damages  was 

Cisco,  30  Cal.  458;   Jacobs  v.  Walker,  made  in  the  verdict.     Judgment  was 

(Cal.  1893)  33  Pac.  Rep.  91;  Hidden  v,  entered  on  the  verdict  for  the  aggregate 

Jordan,  28  Cal.  301.  amount.     On  appeal  the  judgment  was 

Connecticut.  —  Fritts   v.   New    York,  reversed  for  errors  in  the  trial  of  the 

etc.,  R.  Co.,  63  Conn.  452;   Zaleski  v,  issues  arising  on  the  first  count.     It 

Clark,  45  Conn.  397.  was  held  that  the  reversal  restored  the 

Illinois,  —  Lambert  v,  Hyers,  27  111.  parties  to  the  position  they  were  in  be- 

App.  400.  fore  the  judgment  and  that  on  the  new 

Louisiana,  —  Eskridge  v,  Farrar,  34  trial  all  the  issues  were  to  be  retried. 

La.  Ann.  709.  Question  of  Interest.  —  And  a  decree 

Maryland,  —  Gordon   v,   Downey,  I  adverse  to  the  complainant,  reversed 

Gill  (Md.)  41.  in  toto  on  his  appeal,  does  not  estop  the 

Massachusetts .  —  O'Connell     v,  respondent,  who  did  not  appeal,  from 

O'Leary,  151  Mass.  83.  showing,  on  the  return  of  the  case  to 

Minnesota,  —  Minneapolis   Mill    Co.  the  lower  court,  that  the  rate  of  inter- 

V.  Minneapolis,  etc.,  R.  Co.,  58  Minn,  est  allowed  by  the  first  decree  on  the 

512.  complainant's     claim    was    too    high. 

Missouri,  —  Crispen    v,    Hannovan,  Tatum  v,  McLellan,  56  Miss.  352. 

86  Mo.  160;    Needles  v,  Burke,  27  Mo.  Parties  —  Innes Between.  —  Where  the 

App.  211,  affirmed  in  98  Mo.  474.  appellate  court  adjudges  that  a  certain 

Montana,  —  Mattock  v,  Goughnour,  defendant    below    was    not    a  proper 

13  Mont.  300.  party,  such  defendant,  on  the  remand 

New  York,  —  Matter  of  Bronson,  67  of  the  suit  to  the  lower  court,  cannot 

Hun  (N.  Y.)  237;  McLaren  v,  Hopkins,  come  in  by  cross-bill  and  litigate  the 

Hopk.   (N.   Y.)  576;    Mead  v.   Mead,  matter  over  again.     Robinson  v,  Cren. 

18  Barb.  (N.  Y.)  578;    Crim  v.  Stark-  shaw,  84  Va.  348. 

weather,  32  Hun  (N.  Y.)  350;    Bullock  Where,  in  proceedings  to  foreclose  a 
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(2)  Remand  with  Directions.  —  But  where  the  cause  is  remanded 
with  directions  as  to  the  issues  to  be  tried,  only  such  issues  are 
open  to  the  trial  court.  ^ 

(3)  Issues  Determined,  —  An  issue  determined  by  the  appellate 
court  cannot  be  relitigated  in  the  lower  court  on  a  new  trial* 

mortgage  on  land,  C.  was  made  a  de-  South  Carolina.  —  Aultman  v.  Sa- 
lendant  on  the  ground  that  he  had  Unas,  44  S.  Car.  299;  Austin  v.  Kins- 
sold,  under  a  chattel  mortgage,  ma-  man,  i  S.  Car.  97;  Fraser  r.  Davie,  15 
chinery  affixed  to  the  land,  and  judg-  S.  Car.  496;  Kenshaw  v.  Robertson, 
ment  was  rendered  against  C.  ordering  Bailey  Eq.  (S.  Car.)  311.  And  see 
him  to  account  to  the  plaintiff  for  the  Rynerson  v.  Allison,  30  S.  Car.  534. 
value  of  the  machinery  sold,  which  Texas.  —  McConnell  t/.  Wall,  67  Tex. 
judgment  was  reversed  on  appeal,  the  352;  Wells  v.  Littlefield,  62  Tex.  28; 
trial  court,  on  the  remand  of  the  case,  Houston,  etc.,  R.  Co.  v.  Shirley,  (Tex. 
properly  held  that  no  other  issue  could  Civ.  App.  1894)  24  S.  W.  Rep.  809. 
be  made  as  between  the  plaintiff  and  Virginia,  —  Sears  v.  Marshall,  83  Va. 
C.  Padgett  V.  Cleveland,  37  S.  Car.  383;  Deneufville  v.  Travis,  5  Gratt. 
513.  (Va.)  28. 

1.  California.  —  Argenti  v,  San  Fran-  Wisconsin.  —  Cribb  r.  Morse,  79  Wis. 

Cisco,  30  Cal.  458;  Chandler  v.  People's  193;  Raisbeck  v.  Anthony,  75  Wis.  300; 

Sav.  Bank,  73  Cal.  317.  Hill  v.  Hoover,  9  Wis.  15. 

Connecticut.  —  Butler  v,   Barnes,   60  United  States.  —  Kneeland  v.  Amcri- 

Conn.  170.  can   L.  &  T.  Co.,  138  U.  S.  509;    New 

Illinois.  —  Lynn   v,    Lynn,    160    111.  Orleans  v.  Gaines,  138  U.  S.  595. 

307;  Hook  V.  Richeson,  115  111.  431.  Where  a  cause  is   remanded  for  a 

Indiana,  —  Quick    v.    Brenner,    loi  new  trial  on  a  single  issue  of  fact,  the 

Ind.  230.  parties  are  not  precluded  from  raising 

Iowa.  —  Croup  v.  Morton,  53   Iowa  any  question  of  law  that  may  fairly 

599.     And  see  Adams  County  v.  Bur-  arise  on  that  issue  except  such  ques- 

lington,  etc.,  R.  Co.,  55  Iowa  94.  tions  as  have  been  expressly  passed  on 

Kentucky.  —  Garnett      v.     Farmers'  by  the  appellate  court.     Hagerman  v. 

Nat.   Bank,  (Ky.  1893)  23  S.  W.  Rep.  Bates,  (Colo.  1897)  49  Pac.  Rep.  13Q. 

866;  Dupuy  r.  Marshall,  4  Bibb.  (Ky.)  Proceeding  by  "  Petition."  •—  In  Trotter 

156.  V.  Heckscher.  41  N.  J.  Eq.  478,  it  was 

Louisiana.  —  Oakley    v.    Philips,     7  held  that  on  the  reversal  of  a  decree 

Martin  N.  S.  (La.)  313;  Natchez,  etc.,  with  leave  to  apply  for  further  relief, 

Packet,  etc.,  Co.  v.  Louisville  Under-  the  complainant  could  not  by  "  pcti- 

writers,  45  La.  Ann.   1422.     And  see  tion  "  establish  rights  other  than  those 

Boatner  v.  Ventriss,  2  La.  172;  Arick*s  in  the  decree,  but  must  proceed  by  an 

Succession,  23  La.  Ann.  611.  "  original  bill.*' 

Massachusetts.  —  Kent  v.  Whitney,  91  Waiver  of  Error.  —  A  party  partici- 

Mass.  62.  pating  in  the  retrial  of   an  issue  de- 

Missouri.  —  Pfau    v.  Breitenburger,  termined  by  the  appellate  court,  does 

17  Mo.  App.   19;    Pitkin  v.  Shacklett,  not  thereby  waive  his  right  to  question 

117  Mo.  547;  Gamble  v.  Gibson,  83  Mo.  the  action  of  the  trial  court  in  opening 

290;  Connor  v.  Pope,  23  Mo.  App.  344;  such  issue.     Gamble  v,  Gibson,  83  Mo. 

Mclntyre  v.  Mclntyre,   24   Mo.   App.  290. 

166.  2.  Arkansas,  —  Dyer    v.     Ambleton, 

Nebraska^  • —  Oliver  v,  Lansing,  (Neb.  56  Ark.  170. 

1897)  71  N.  W.  Rep.  735.  Connecticut.  —  Butler  v.    Barnes.  61 

North  Carolina. —  McMillan  v.  Baker,  Conn.  399;  Taylor  v.  Keeler,  51  Conn. 

97  N.  Car.  197;    Johnston  v.  Haynes,  397. 

68  N.  Car.  516;  Jones  v.  Coffey.  109  N.  Georgia,  —  Woodward      v.      Central 

Car.   515;    Tillett  v,  Norfolk,  etc.,  R.  Bank,  4  Ga.  323. 

Co.,  118  N.  Car.  1031.  Illinois.  —  Lynn  r.  Lynn.  160 111.  307; 

Ohio.  —  Pim  v,  Nicholson,   10  Ohio  Brooklyn   v.   Orthwein,   140    III.   620: 

St.  623.  HoUowbush  v.  McConnel,  12  III.  204.. 

Pennsylvania.  —  Titus ville  Iron  Kentucky.  —  Hennings  v.  Conner.  4 

Works  V.  Keystone  Oil  Co.,  130  Pa.  St.  Bibb  (Ky.)  298. 

211.  Louisiana.  —  Natchez,    etc.,    Packet 
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But  an  issue  left  undetermined  by  the  appellate  court  is  open 
for  a  new  trial.^ 

t\  New  Notice.  —  On  the  remand  of  a  cause  a  notice  required 
before  the  institution  of,  or  in  the  proceedings  on,  the  first  trial 
need  not  be  again  given.* 

/.  Parties.  —  See  article  Parties.' 

g.  Defenses  —  in  OeneraL  —  After  the  reversal  of  a  judg- 
ment for  the  plaintiff  and  the  remanding  of  the  cause  for  a  new 

etc.,  Co.  V,  Louisville  Underwriters,  45  Objections  to  Original  Votioe.  —  Where 

La.  Ann.  1422.  the  defendant  in  an  action  of  ejectment 

Maine,  —  Lunt  v,  Stimpson,  70  Me.  files  the  statutory  notice  of  a  claim  for 

250.  compensation   for  improvements,  and 

Maryland,  —  Young  v.  Frost,  i  Md.  such  notice  is  not  impeached  by  the 

377.  Supreme  Court  on  appeal,  the  lower 

Missouri,  —  Haseltine  v.  Ausherman,  court,   on   the  remand  of    the   cause, 

29  Mo.  App.  451.  cannot    strike    out    such     notice    for 

New  York.  —  Clayton  v,  Wardwell,  insufiSciency.     Porter  v.  Doe,  10  Ark. 

2  Bradf.  (N.  Y.)  i.  186. 

North  Carolina, — McMillan  v.  Baker,  Amendment  of  Votioe.  —  A  notice  re- 

7  N.  Car.  197;  Gordon  v.  Collett,  107  quired  in  asummary  proceeding  under 

.  Car.  362;  Burwell  v,  Burgwyn,  105  a  statute  as  to  the  authority  by  which 

N.  Car.  507;  Brown  v.  Hawkins,  68  N.  the  proceeding  was  instituted  may  be 

Car.  444.  amended  on  the  remand  of  the  proceed- 

South  Carolina. — Williams  v.  Mower,  ing  by  the  insertion  of  such  authority. 

35  S.  Car.  206;  Sanders  v.  Bagwell,  37  Jemison  v.  Planters',  etc..  Bank,  23  Ala. 

S.  Car.  145 ;  Bryce  v.  Massey,  43  S.  Car.  168. 

384.  8.  Effect  of  Appearanoe.  —  Parties  who 

Texas.  —  Wells  v.  Littlefield,  62  Tex.  do  not  join  in  the  appeal,  but  who  ap- 

28;  Kendall  v.  Mather,  48  Tex.  585.  pear  in  the  new- trial,  are  properly  be- 

Washington,  —  Taake  v,  Seattle,    18  fore  the  court.     Case  v.  Blood,  71  Iowa 

Wash.  178.  632.     And  see  Maude  v.  Rodes,  4  Dana 

Wisconsin.  —  Miner  v,    Medbury,    7  (Ky.)    144.     See   also   article  Appear- 

Wis.  100.  ANCES,  vol.  2,  p.  588. 

United  States.  -^  Latta  v.  Granger,  167  Partiee  to  Appeal.  —  The  fact  that  a 

U.  S.  81;  Duncan  v.  Gegan,  loi  U.  S.  party  appeared  on  the  hearing  in  the 

810;     Thompson     v.     Maxwell    Land  lower  court  and  objected  to  the  juris- 

Grant,  etc.,  Co.,  168  U.  S.  451.  diction    did    not    authorize    a    decree 

Innes   Determined.  —  But    questions  against  him,  but,   having    become    a 

determined  on   the  first  trial  may   be  party  in  the  appellate  court,  he  will  be 

litigated  on  the  reversal  of  a  judgment  before   the  lower  court  on  the  return 

and  the  grant  of  a  new  trial  as  to  one  of  the  cause  to  such  court.      Maude  v, 

of  the  parties.    Altman  v.  Hofeller,  83  Rodes,    4  Dana  (Ky.)  144.     And   see 

Hun  (N.  Y.)426.     But  see  Sheldon  v.  Chesapeake,  etc.,  R.  Co.  z/.   Heath,  87 

Holmes,  63  Mich.  704.  Ky.  651;    Lawlins  v.  Lackey,  6  T«  B. 

Change  of  Venae.  —  The  reversal  of  a  Mon.   (Ky.)  70;   Wharton   v.   Clay,    4 

cause  in  which  a  motion  for  a  change  Bibb.  (Ky.)  167. 

of  venue  has  been  overruled  will  not  Vonsnit  ai  to  Certain  Partiee.  —  Where 

necessitate  a  retrial  of  the  motion  for  the  plaintiff  takes  a  nonsuit  as  to  cer- 

the    change    of    venue    if  the   ruling  tain   of  the    defendants,,  after    which 

thereon  was  correct.     Stevens  v.  Ells-  judgment  is  entered  in  favor  of  all  the 

worth,  94  Iowa  758.  defendants  on  a  verdict  for  the  others, 

1.  Miller  zf.  Corbin,  48  Iowa  525;  Oli-  which  judgment  is  reversed  as  to  the 
ver  V.  Lansing,  (Neb.  1897)  71  N.  W.  latter,  the  judgment  of  reversal  recit- 
I^cp-  735:  Thompson  v.  Nations,  113  N.  ing  that  it  does  not  ap^ly  to  those  non- 
Car.  348;  Jones  V,  Jones,  71  Wis.  513.  suited,  such  defendants  are  out  of  court 
But  see  Bates  v,  Kemp,  13  Iowa  223.  and  cannot  have  their  rights  affected 

2.  In  re  Couts,  100  Cal.  400;  Pierce  by  a  second  trial  without  new  process. 
V.  Kneeland,  9  Wis.  24.  Watts  v.  Overstreet,  78  Tex.  571. 
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trial,  the  defendant  may  make  any  defense  not  inconsistent  with 
the  mandate  of  the  appellate  court.* 

h.  Objections  to  Jurisdiction.  —  The  jurisdiction  of  the 
lower  court  cannot  be  questioned  on  the  retrial  of  the  cause 
after  remand.* 

t.  Objections  to  Pleadings  or  Proof.  —  As  the  reversal  of 

a  judgment  places  the  parties  where  they  stood  at  the  first  trial, 
any  objection,  predicable  then,  of  the  insufficiency  of  the  plead- 
ings or  the  proof  is  available  on  the  second  trial.* 

J.  Evidence  —  in  OtMrai.  —  On  the  retrial  of  a  cause  after 
remand,  only  evidence  material  to  the  issues  as  made  by  the 
decision  of  the  appellate  court  is  competent.* 

1.  Effingcr  V.  Kenney,  92  Va.  245.  instructions  that  the  evidence  be  admit* 
And  sec  Hanover  F.  Ins.  Co.  v.  Lewis,  ted,  further  objections  to  its  admission 
33  Fla.  193.  cannot  be  made.     Thibodeaux  9.  Her- 

Defeose  Hot  in  Aniwer.  —  A  defense,  pin,  6  La.  Ann.  673. 

though  not  alleged  in  the  answer,  may  DemiiXTer.  —  On  the  remand  of  a  cause 

be  relied  on  where  it  is  the  point  in-  for  a  new  trial  on  the  general  issue,  a 

volved  in  an  issue  framed  by  order  of  demurrer  to  the  declaration  cannot  be 

the  appellate  court  for  trial  in  the  court  interposed.     Lanier  v,  Cocke,  6  Munf. 

below.      Eraser  v.  Charleston,   11   S.  (Va.)  580. 

Car.  486.  And  where  an  order  sustaining  a  de- 

WaiTerofBefenae.  —  A  defense  waived  murrer  to  the  petition  is  reversed,  and 
on  the  first  trial  of  a  cause  cannot  be  the  cause  is  remanded,  another  demur- 
interposed  on  the  retrial  after  remand,  rer  to  the  petition  should  not  be 
Barrett  v,  McAllister,  35  W.  Va.  103.  allowed.  Hitchcock  v,  Galveston,  3 
And  see  Bassett  v.  Shepardson,  57  Woods  (U.  S.)  269. 
Mich.  428.  Olgeotion   to    BcpodtioiL  —  Where  a 

2.  Indiana,  etc.,  R.  Co.  v.  Scearce.  23  deposition  is  commented  on  by  the 
Ind.  223;  Birney  v.  Hain,  2  Litt.  (Ky)  Supreme  Court  and  partly  made  the 
262;  Kirwinz/.  Hibernia  Ins.  Co.,  31  La.  basis  of  its  opinion,  a  motion  to  sup- 
Ann.  339;  Clarke  v,  Lyon  County,  8  press  it  after  remand  on  the  grounds 
Nev.  181;  Kent  zr.  Dickinson,  25  Gratt.  of  irrelevancy  cannot  be  made.  Lanier 
(Va.)  817;    Skillern  v.  May,  6  Cranch  v.  Hill,  30  Ala.  iii. 

(U.S.)  267;  Billings  z/.  Aspen  Mi  n.,  etc.,  4.  Mix  v.  People,  122  III.  641;  White 

Co.,  53  Fed.  Rep.  561;  Noonan  v.  Brad-  v.  Wood,   142  N.  Y.  656,  59   N.  Y.  St. 

ley,  12  Wall.  (U.  S.)  121.     See  also,  as  Rep.  363;  Wall  v.  East  River  Ins.  Co., 

to  questions  of   jurisdiction  after  re-  3  Duer  (N.   Y.)  264;  Tillett  v.  Norfolk, 

mand,  Miller  v.  Clark,   52  Fed.  Rep.  etc.,  R.  Co.,  118  N.  Car.  1031. 

900;  Sloan  V.  Cooper,  54  Ga.  486;  Rees  Whore  a  OaiiM  Wai  BOTianded  with  In* 

V,  Parish,   i  McCord  Eq.  (S.  Car.)  56;  itnietioiii  to  Admit  Proof  of  the  custom 

White  V.  Hinton,  3  Wyoming  753.  of     surveyors     of     Washington,    and 

Where,  on  appeal  to  the  United  States  especially  of  the  clty^  of  Tacoma,  as  to 
Supreme  Court  from  a  judgment  of  the  construing  the  directions  of  lines  in  lay- 
Circuit  Court,  an  amendment  of  the  ing  out  plats,  it  was  erroneous  for  the 
record  is  made  by  consent  of  the  parties  lower  court  to  exclude  proof  as  to  sach 
showing  jurisdiction  in  the  Circuit  custom  outside  of  the  city  of  Tacoma. 
Court,  and  the  cause  is  remanded  to  the  Tacoma  Bldg.,  etc.,  Assoc.  7.  Clark,  8 
Circuit  Court,  no  objection  can  be  made  Wash.  289. 

to  the  jurisdiction  of  the  Circuit  Court.  Opinion  ai  Bvidenoo.  —  The  opinion  of 

Kennedy    v.    Georgia    State   Bank,   8  the  Supreme  Court  in  an  appealed  cause 

How.  (U.  S.)  586.  is  not  admissible  on  the  retrial  of  the 

8.  Devlin  v.  New  York,  4  Misc.  Rep.  cause  after  remand.     Warren  v.  Wallis, 

(N.  Y.  C.  PI.)  106.  43  Tex.  472. 

But  where  evidence  was  excluded  in  Eridenoo  Errouoouily  Adnittod  or  Is* 

the  trial  court,  and  on  appeal  the  Su-  dnded.  —  Evidence  held  by  the  appel- 

preme  Court  remanded  the  cause  with  late  court  to  have  been  erroneously 

858  Volume  XIIL 


InlBdiotion,  etc.,      PROCEEDINGS  THEREON.  After  Bemuid. 

AdmueioiiB  on  Pint  Trial.  —  On  the  retrial  of  a  case  on  remand, 
admissions  made  on  the  first  trial  are  competent.* 

Additional  Evidence.  —  Evidence  additional  to  that  offered  on  the 
first  trial  is  competent.* 

k.  Reading  Decision  to  Jury.  —  On  the  retrial  of  a  case 
after  remand  it  is  not  proper  for  counsel  to  read  and  construe  the 

admitted  on  the  first  trial  is  properly  1.  Farmers'  Bank  v,  Sprigg,  ii  Md. 

excluded  on  the  retrial  after  reversal.  389;    Langley  v.  Oxford,  i  M.  &  W. 

McMillan  v.  Baker,  97  N.  Car.  197.  508;  Van  Wart  v,  Wolley,  R.  &  M.  4,  21 

So  evidence  erroneously  excluded  on  E.  C.  L.  366. 

the  first  trial  should  be  admitted  on  the  Evidence  Used  on  Vint  Trial.  —  Docu- 

new  trial.     Ferry  v,  Hammond,  59  Cal.  nrentary  evidence  used  on  the  first  trial 

a6.     See  also  Postlewaite  v.  Wise,  17  of  a  cause  and  remaining  on  file  may 

W.  Va.  I.  be  used  on  the  retrial  of  the  cause  after 

Gonstitntional    Qnestien.  —  Where,  in  remand  on  appeal.     Gates  v.  Salmon, 

an  action  on  municipal  aid  bonds,  the  35  Cal.  576. 

answer  set  up  their  invalidity  and  a  8.  McCurdy  t^.  Middleton,  goAla.  99; 

demurrer  to  the  answer  was  sustained,  Jones  v.  Dyer,  20  Ala.  373;  Ryan  v, 

but  this  decision  was  reversed  by  the  Tomlinson,  39  Cal.  639;  Rush  v.  Rush, 

appellate  court  on  the  ground  that  the  65  111.  App.  548;  Safford  v.  Graves,  56 

act  authorizing  the  issue  was  unconsti-  111.  App.  499;  West  v.  Douglas,  145  111. 

tutional,  the  defendant,  on  the  retrial  164;   Dows  v,  Swett,   127   Mass.  364; 

of  the  case,  may  prove  the  facts  show-  In  r^  Wright,  3  Redf.  (N.  Y.)362;  Ashby 

ing  the  unconstitutionality  of  the  issue,  v^  Page,  108  N.  Car.  6;  Jones  v,  Swep- 

iEtna  L.  Ins.  Co.  v.  Pleasant  Tp.,  53  son,  94  N.  Car.  700.' 

Fed.  Rep.  214.  Veoeseity   of    Additional   Evidence. — 

Qualifying  Admiaaion.  —  Where  the  ap-  Where  the  appellate  court  decrees  the 

pellate  court  held  that  evidence  tending  title  of  land  to  be  in  the  plaintiffs  as 

to  establish  a  custom,  which  had  been  against  the  defendant    but  as  to  any 

excluded  on  the  trial,  was  admissible,  other  and  further  relief  remands  the 

the  lower  court  should  not,  after  admit-  cause  to  be  tried  anew  on  such  evidence 

ting  the    evidence,   instruct  the  jury  as  the  parties  may  produce,  the  trial 

that  the  custom  was  void.     Oldershaw  court  should  not  enter  a  final  decree 

r.  Knoles,  6  111.  App.  325.  without  the    production   of    any    evi- 

Btipiilation  ai  to  Evidence.  —  The  right  dence.     Mason  v,  Crowder,  98  Mo.  352. 

to  introduce  evidence  upon  the  remand  And  where  a  motion  for  a  verdict  on 

of  a  case  for    further  proceedings  Is  the  evidence  was  overruled  in  the  lower 

waived  by  a  stipulation  that  a  motion  court,  and  upon  appeal  it  was  held  that 

to  have  a  decree  entered  be  heard  upon  such    motion    should  have   been   sus- 

the  printed  abstract  without  further  evi-  tained,  on  the  remand  of  the  case  a 

dence.      Martin    v.    Sexton,    160    111.  motion  for  judgment,  without  the  pro- 

371.  duction  of  other  evidence,  is  properly 

But  where  the  plaintiff,  in  an  action  overruled.     Meadows  v,  Hawkeye  Ins. 

for  the  taking  of  goods  by  a  sheriff,  re-  Co.,  67  Iowa  57. 

covered  on  an  agreed  statement  of  facts  Discretion   of  Conrt.  —  In    Oliver   v. 

which  was  stipulated  to  be  all  the  evi-  Lansing,   (Neb.  1897}  71  N.  W.  Rep. 

dence  in  the  case,  and  the  judgment  735,  the  Supreme  Court  had  determined 

was  reversed  because  the  agreed  state-  all  the  issues  involved  except  the  value 

ment  failed  to  show  the  value  of  the  of  certain  land,  and  had  remanded  the 

goods,  on  the  remand  of  the  cause  the  cause    with    instructions    to    find   the 

plaintiff  may  prove  such  value.     Levy  value  of  such  land.     It  was  held  that 

V,  Sheehan,  3  Wash.  420.  the  lower  court  might,  in  its  discretion, 

Bitoppel  to  Introdnoe  Bvidenoe.  —  A  refuse  to  hear  further  evidence  and 
defendant  who  introduces  no  evidence  could  determine  such  value  from  the 
on  the  first  trial  of  a  cause,  and  who  evidence  then  in  the  record, 
obtains  a  decree  in  his  favor,  has  no  Chancery  Appeal.  —  But  the  court  be- 
right,  on  the  remanding  of  the  cause  low  cannot  reopen  an  equity  cause  for 
after  a  reversal,  to  introduce  evidence  additional  testimony.  North  Carolina 
in  defense.  Streets.  Chicago  Wharfing,  R.  Co.  v,  Swepson,  73  N.  Car.  3x6; 
etc.,  Co.,  157  III.  605.  Jewett  v.  Dringer,  31  N.  J.  Eq.  586. 

859  Volume  XIII. 


Jnrlidictlon,  ote.,  MANDA  TE  AND  After 

decision  of  the  appellate  court  to  the  jury.* 

/.  Instructions  to  Jury.  —  In  charging  the  jury  on  the 
remand  of  a  cause,  the  exact  language  of  the  opinion  of  the 
appellate  court  need  not  be  used.*  But  the  comments  of 
the  appellate  court  on  the  evidence  should  not  be  given  by  way 
of  an  instruction  without  explanation  of  the  jury's  province.' 
Of  course  it  is  proper  to  give  an  instruction,  the  refusal  of  which 
on  the  first  trial  had  led  to  a  reversal.* 

9.  Amendment  of  Pleadings — a.  Remand  Generally.  —  On 
the  remand  of  a  cause  for  further  proceedings,  but  without 
directions,  the  pleadings  may  be  amended  •  within  the  discretion 

1.  Scott  V.  Scott,  124  Ind.  66;  Eagle,         Florida,  —  Hart  f.  Smith,  20  Fla.  58; 
etc.,  Mfg.  Co.  V,  Browne,  58  Ga.  240.        Waterson  v.  Seat,  10  Fla.  326. 

2.  Sanders  v.  Bagwell,  37  S.  Car.  145.         Georgia.  —  Moore  v.  Cameron,  12  Ga. 
8.  Loehner  v.  Home  Mut.  Ins.  Co.,    265;  Sullivan  v,  Rome  R.  Co.,  28  Ga. 

19  Mo.  628.  29;  King  V.  King,  45  Ga.  195;  Walker 

4.  Galveston,  etc.,  R.  Co.  v.  Smith,  v.   Cook,    17    Ga.    126;    Tharmoad  v. 

(Tex.  Civ.  App.  1893)  24  S.  W.  Rep.  668.  Clark,  47  Ga.  500. 

So  where  the  evidence  on  the  retrial  of  Illinois,  —  Perry  v.  Burton,  126  IlL 

a  cause  is  substantially  the  same  as  on  599;  Chickering  v,  Failes,  29  111.  294; 

the  first  trial,  it  is  error  to  give  an  in-  Cable  v,  Ellis,  120  111.  136;  Parker  v. 

struction  held  to  be  erroneous  on  the  Shannon,  121  111.  452;  Shinn  v.  Shino, 

appeal.     Smith  7j,  Snyder,  82  Va.  614.  15  111.  App.   141;  Gage  v,  Stokes,  125 

Direction  of  Verdict.  —  Where,  in  an  111.  40;  Palmer  v.  Woods,  149  III.  146; 

action  of  replevin  for  goods  sold,  on  the  Washburn,  etc.,   Mfg.  Co.  V.Chicago 

ground    of  fraudulent  representations  Galvanized  Wire  Fence  Co.,  119  111.  30; 

by  the  buyer,  the  lower  court  directed  Hook  v,  Richeson,  115  111.  431;  Rush  v. 

a    verdict    for  the   defendant  on   the  Rush,  170  111.  623. 

ground  of  lack  of  evidence  of  fraud,  Indiana,  —  Vawter  v.  Brown,  20  Ind. 

and  the  judgment  was  reversed  on  ap-  277. 

peal  and  a  new  trial  ordered,  with  di-  Iowa,  —  Bebbz'.  Preston,  3  Iowa  325; 

rections  to  submit  the  question  to  the  Martin  v.  Shannon,  loi  Iowa  620;  Lake 

jury,  it  is  error  on  the  retrial  to  direct  v.  Gray,  35  Iowa  44;  Gray  v.  Regan,  37 

another  verdict  for  the  plaintiff  on  the  Iowa  688;  Adams  County  v.  Burling- 

ground  that  the   appellate   court   had  ton,  etc.,  R.  Co.,  44  Iowa  335. 

found  as  a  fact  the  existence  of  fraud.  Kansas,  —  Cahn  v.  Tootle,   58  Kao. 

Clafiin  v,  Du  Bois,  (Supreme  Ct.)  5  N.  260. 

Y.  Supp.  86.     See  also  Moore  v.  Brown-  Kentucky, — AUensworth  v,  Coleman, 

field,  10  Wash.  439.  5  Dana  (Ky.)  315. 

Snbmiision  to  Jury.  —  Where  the  ap-  Maryland,  —  Marriott    v.   Handy,  8 

pellate  court  reverses,  for  errors  of  law,  Gill  (Md.)  31. 

a  case  at  law  in  which  the  plaintiff  had  Mississippi,  —  Trotter  v.   Parker,  38 

been  successful,  and  remands  the  case  Miss.   473;     Haynes   v,   Covington,  9 

for  further  proceeding,  the  order  of  re-  Smed.  &  M.  (Miss.)47o;  Wailes  t^.  John- 

mand  is  tantamount  to  an  intimation  son,  25  Miss.  422;  Hanserd  v.  Gray,  46 

to  the  trial  court  that  there  is  a  case  to  Miss.  75. 

go  to  the  jury.     Hayden  v,  Grillo,  42  New  Jersey,  —  Conover  v.  Ruckman. 

Mo.  App.  I.  34  N.  J.  Eq.  293. 

6.  Alabama,  —  Price  v.  Bell,  96  Ala.  Neiv  York,  —  Utica  Ins.  Co.  v.  Scott, 

534;  Seymour  v,  Farquhar,  95  Ala.  527.  6  Cow.  (N.  Y.)  606. 

Arkansas,  —  Greer  v.  Turner,  36  Ark.  North  Carolina,  —  Patterson  v.  Wads- 

17.  worth,  94  N.  Car.  538. 

California,  —  Pbelan    v.    San    Fran-  Pennsylvania,  —  Fritz   v,  Hathaway, 

Cisco,   9  Cal.    15;    McDonald  v.   Bear  135  Pa.  St.  274. 

River,    etc.,  Water,  etc.,  Co.,  15  Cal.  Virginia,  —  Fairfax     7/.     Lewis,    11 

145.  Leigh  (Va.)  241 ;   Sillings  v.  Bumgard- 

Colorado,  —  Horn  v,  Reitler,  15  Colo,  ner,  9  Gratt.  (Va.)  273;  Liggatt  r.  With- 

316.  ers,  5  Gratt.  (Va.)  24. 
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of  the  lower  court. ^ 

b.  Remand  with  Directions. —  But  on  the  remand  of  a  case 
with  directions  as  to  the  judgment  to  be  entered,  the  lower  court 

IVashington.  —  Richardson  t/.  Carbon  striking  out  of  the  count  in  tort  and 

Hill  Coal  Co.,  i8  Wash.  368.  had  recovered,  will  not  be  permitted  to 

Wisconsin, — Sweet    v    Mitchell,   19  reinsert  such  count.     O'Riley  v.  Diss, 

Wis.   524;  Imhofif  V.  Chicago,  etc.,  R.  48  Mo.  App.  62. 

Co.,  22  Wis.  681;  Hames  v,  Woolcock,  Additional  Plea  After  Bemand.  —  A  plea 

30  Wis.  213.                                                  -  filed  after  remand  which  does  not  pres- 

United  States.  —  Potts  v,  Creager,  71  ent  a  new  defense  or  raise  any  question 

Fed.  Rep.  574.  not  passed  on  by  the  appellate  court  is 

And  see  generally   article    Amend-  demurrable.     Matthews  v.  People,  sq 

MENTS,  vol.  I,  p.  458.  111.  App.  146. 

1.  Alabama.  —  Holloway  v.  Lowe,  i  Leave  of  Conrt.  —  Where  the  appellate 

Ala.  246.  court  held  it  error  to  refuse  permission 

California,  —  Heidt    v.    Minor,    113  to  the  plaintifif  to  file  an  amended  com- 

Cal.  385;    Gould  V,   Stafford,  loi  Cal.  plaint,  and  remanded  the  cause  "  with 

32;  Heidt  V,  Minor,  113  Cal.  385.  leave   to   the   parties   to  amend    their 

Connecticut. — Trustees,  etc.,  v.  Christ  pleadings,'*  the  plaintiff  may,  after  the 

Church,  68    Conn.   369;    McAlister  v.  remittitur    has    gone    down,    file    an 

Clark,  33  Conn.  253.  amended   complaint  without  leave  of 

Illinois,  —  Thompson  v,  Somberger,  the   trial    court.     Pottkamp   v.    Buss, 

78  111.  353;  Brown  v.  Booth,  66  111.  419;  (Cal.  1896)  46  Pac.  Rep.  169. 

Cable  V,  Ellis,  120  111.  136.  And  leave  to  amend  a  bill  for  an  ac- 

Massachusetts, — Terry  v.  Brightman,  counting  of  rents  and  profits,  and  the 

133  Mass.  536.  removal  of  a  cloud  on  title,  granted  by 

Minnesota.  —  Burke  v,   Baldwin,    54  the  appellate  court  on  remanding  the 

Minn.   514;    Winona  v.   Minnesota  R.  cause,    authorizes    the   addition  of  a 

Constr.  Co.,  29  Minn.  68.  prayer  for  partition  when  the  averments 

New  York.  —  Alexander  Lumber  Co.  as  to  title  remain  unchanged.     Angelo 

V,  Abrahams,  20  Misc.  Rep.  (N.  Y.  City  v.  Aldridge,  164  111.  388. 

Ct.)674;  Kavanagh  v.  Barber,  68  Hun  OlgeotionB  to  Jurifldiotion.  —  Where  the 

(N.  Y.)  183.  appellate  court  reverses  a  judgment  in 

North     Carolina.  —  Warden   v.    Mc-  the  plaintiff's  favor  because  the  com- 

Kinnon,  99  N.  Car.  251;  Beville  v.  Cox,  plaint  did  not  allege  when  the  contract 

109  N.  Car.  265.  sued  on  was  to  be  performed,  and  did 

Oregon.  —  Powell  v,  Dayton,  etc.,  R.  not  allege  performance  or  an  offer  to 

Co.,  14  Oregon  22.  perform  within  that  time,  the  defend- 

Soutk  Carolina.  —  Wallace  v.  Colum-  ants  cannot  defeat  an  application,  on  the 

bia,  etc.,  R.  Co.,  37  S.  Car.  335;  Cleve-  retrial,    to    amend    the    complaint    in 

land  V.  Cohrs,  13  S.  Car.  397.  these  respects  by  raising  the  objection 

Wisconsin, — Vlict  v.   Sherwood,  38  that  the  court  is  without  jurisdiction 

Wis    159.  in  that  the  parties  are  nonresidents,  and 

United    States.  —  Metcalf    v.  Water-  the  cause  of  action  did  not  arise  within 

town,  128  U.  S.  586;  King  Bridge  Co.  the  state.     Pope  v.  Terre  Haute  Car, 

V.  Otoe  County,   120  U.  S.  225;  In  re  etc.,  Co.,  (Supreme  Ct.)  5  N.  Y.  Supp. 

Sanford  Fork,  etc.,  Co.,  160  U.  S.  247;  94. 

Sheehy  v.   Mandeville,    2   Cranch  (C.  Time  of  Amendment.  —  Where  the  re- 

C.)  15:  Everhart  v.  Huntsville  College,  mittitur  is  filed  in  the  Supreme  Court 

120  U.  S.  223.  on  the  last  day  of  their  term,  concur- 

Withdrawal  of  Insufficient  Pleading.  —  rent  with  that  of  the  Court  of  Errors  in 

On  the  renewal  of  a  cause  reversed  be-  which  the  judgment  is  given,  without 

cause  a  replication    to  the  defendant's  the   knowledge   of  the    defendant    in 

plea     was     insufficient,    the     plaintiff  error,  he  is  not  guilty  of  laches  in  not 

should  withdraw   the  replication   and  applying  at   that  term    for    leave    to 

reply  anew.     Free    Lucy  v.   Dunham,  amend.     Hale  v,  Lawrence,  22  N.  J.  L. 

4  T.  B.  Mon.  (Ky.)  167.  72. 

Insertion  of  Abandoned  Count.  —  On  the  But  after  the  trial  has  been  entered 

remand  of  a  case  the  plaintiff,  who  had  on  after  remand,  a  motion  to  amend  is 

originally  filed  a  count  in  contract  and  too  late.     Cothran  v.  Knight,  47  S.  Car. 

one  in  tort,  and  had  acquiesced  in  the  243. 
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has  no  power  to  permit  amendments  of  the  pleadings.^ 

r.  Causes  Triable  de  Novo  on  Appeal.  —  On  the  remand 
of  a  cause  triable  de  novo  on  appeal,  amendments  of  the  pleadings 
will  not  be  permitted.* 

d.  Presentation  of  New  Question.  —  And  where  the  entire 

controversy  between  the  parties  to  the  record  presented  is  dis- 
posed of  by  the  appellate  court,  and  the  cause  is  remanded  for 
such  further  proceedings  in  conformity  to  the  decision  as  the  law 
and  justice  require,  the  lower  court  has  no  power  to  permit  an 
amendment  presenting  a  new  question  between  the  parties.* 

e.  Matters  Arising  Subsequent  to  Decision.  —  The  plead- 
ings may  be  amended,  on  the  remand  of  a  cause,  to  present 
matters  arising  subsequent  to  the  decision  of  the  appellate 
court.* 

/.  Imposition  of  Terms.  —  Leave  to  amend  on  remand  should 
only  be  granted  on  terms.* 

1.  California,  —  Keller  v,  Lewis,  56  8.  Leiter  v.  Field,  24  111.  App.  123; 
Cal.  466.  Brooklyn   v.   Orthwein,    140    111.    62a 

Georgia,  —  Lowry  v.   Davenport,  80  See  also  Bleckeley  v.  Branyan,  28  S. 

Ga.  742.  Car.  445;   Farmers'    L.   &    T.   Co.   v. 

Illinois,  —  Roby    v,    Calumet,    etc..  United  Lines  Tel.  Co.,  47  Hun  (N.  Y.) 

Canal,  etc.,  Co.,  165  111.  277;  Chicago  315. 

V,  Gregsten,  57  111.  App.  94;  Hook  v.  And  where,  in  a  bill  for  specific  per- 

Richeson,  115  111.  431;  Ogden  v.  Bowen,  formaace,  the  plaintifif  alleged  title  ia 

5  III.  301 ;  Parker  v.  Shannon,  121  111.  his  vendor,  and  stated  facts  on  which 

452;  Newberry  v.  Blatchford,   106  111.  the  Supreme  Court  on  appeal  gave  a  de- 

584;  Gage  V,  Stokes,  125   III.  40;  Chi-  cision  in  his  favor,  it  was  held  that  he 

cago  V.  Gregsien,  157  111.  160;  Lynn  v,  could  not,  in  the  remand  of  the  cause, 

Lynn,  160  111.  307.  amend  the  bill  so  as  to  dispute  ihe 

Indiana,  —  Logansport  v,  Humphrey,  facts  In  which  the  decision  in  his  favor 

106  Ind.  146;  Burnett  z/.  Curry,  42  Ind.  was   rendere<L     Lombard    za.  Chicago 

272.  Sinai  Congregation,  75  111.  271. 

Kentucky,  —  Denny    v,    Wickliife,    i  4.  Gardner  v.  Way,  8  Gray  (Mass.) 

Mete.  (Ky.)  223;  Scott  v,  Scott,  9  Bush  189;  Sexton  v.  Henderson,  47  Iowa  131; 

(Ky.)  175.  Jones  v,  Clark,  31  Iowa  497.     In  this 

Michigan.  — Grand  Rapids  Fifth  Nat.  case  property  awarded  by  the  decree  of 

Bank   v,   Clinton   Circuit    Judge,    100  the  appellate  court  to  one  party  was  ap- 

Mich.  67.  propriated  by  the  other.     On  the  re- 

New  Jersey,  —  Hale  v,  Lawrence,  22  mand  of  the  case,  permission  was  given 

N.  J.  L.  72.  to  amend  the  pleadings  so   that  the 

North  Carolina,  —  White  v.  Butcher,  value  of  the  property  could  be  recov- 

97  N.  Car.  7.  ered. 

Pennsylvania, — Hillt/.  West,  4Yeate8  But  see  Young  v.  Thrasher,  123  Ma 

(Pa.)  385.  308,   where  it  was  held  that  the  trial 

Tennessee,  —  Tieman    v,    Napier,    5  court,  on  the  remand  of  a  cause,  had 

Yerg.  (Tenn.)  410.  no  power  to  adjudicate  rights  of  the 

Wisconsin.  —  Patten    Paper    Co.   v,  parties  accruing  pending  the  appeal; 

Green  Bay,  etc.,  Canal  Co.,  93  Wis.  283.  and,    to  the  same  efifect,   Mackall  9. 

See  also  Crane   v.  Eastern  Transp.  Richards,  116  U.  S.  45. 

Line,  50  Conn.  341;  Malcom  v.  Baker,  5.  Gaff  v,  Hutchinson,  38  Ind.  341; 

8   How.    Pr.   (N.    Y.    Super.  Ct.)  301;  Rogers  v,    Phinney,    13   N.   J.    L.   i; 

Hodgson  V.  Marine  Ins.  Co.,  i  Cranch  Ferris  v.   Hard,   6  N.  Y.  Misc.  Rep. 

(C.  C.)  569.  (Buffalo  Super.   Ct.)  359;    Prindle  v, 

2.  Sexton  v,  Henderson,  47  Iowa  131;  Aldrich,  13  How.  Pr.  (N.  Y.  Supreme 
Sanxey  v.  Iowa  City  Glass  Co.,  68  Iowa  Ct.)  466;  Walton  v.  Mather,  10  Misc 
542.     But  see  Shorthill  v,  Ferguson,  47  Rep.  (N.  Y.  City  Ct.)  216;  Ireland  ». 
Iowa  284.  Metropolitan  £1.  R.  Co.,  (Super.  Ct.)8 
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10.  Entry  of  Judgment  in  Aooordanoe  with  Mandate.  —  On  the 
filing  of  the  mandate  of  the  appellate  court  directing  a  certain 
judgment,  it  is  the  duty  of  the  lower  court  to  enter  it.*     No 

notice  is  necessary  of  a  motion  for  judgment  in  conformity  with 

the  mandate.*  The  entry  is  a  ministerial  act  and  may  be  done 
by   the    clerk    in   vacation,*  and   need   not  be   signed   by  the 

N.  Y.  St.  Rep.  127;  Alexander  Lumber  to  enter  a  judgment  against  certain  of 

Co.  V.  Abrahams,  20  Misc.  Rep.  (N.  Y.  the  defendants  upon  a  certain  issue. 

City  Ct.)  674;  McGrane  v.  New  York,  and  granting  a  new  trial  as  to  all  the 

19  How.  Pr.  (N.  Y.  C.  PL)  144.  defendants  upon  other  issues,  is  to  be 

Impoiition  of  Termi.  —  But  where  the  construed  as  meaning  that  the  judg- 
appeilate  court  grants  leave  to  amend,  ment  should  be  withheld  until  the  de- 
costs  cannot  be  imposed  by  the  lower  terminationof  such  other  issues,  and  be 
court  as  a  condition  to  permission  to  entered  as  a  part  of  the  final  judgment 
file  an  amendment.  Dixon  v,  Risley,  on  all  the  issues.  Fox  v.  Hale,  etc., 
114  Gal.  204.  Silver  Min.  Co.,  112  Cal.  568. 

And  see  Chicago,  etc.,    R.   Co.  v,  Effsot  of  Petition  for  Behearing.  —  The 

Logae>  58  111*  App.  142,  affirmed  xn  158  lower  court,  on  the  filing  of  the  pro-< 

111.  621,  where  it  was  held  that  whether,  cedendo  directing  it  to  enter  judgment 

in   permitting  an  amendment  on  re-  in  accordance  with  the  opinion  of  the 

mand,  the  court  shall  impose  terms  is  appellate  court,  should  proceed  to  enter 

matter  of  discretion.     See  also  Thomp-  such  judgment,  irrespective  of  notice 

son  V.  Sornberger,  78  111.  353;  Wallace  of  intention    by  the  adverse  party  of 

V.  Columbia,  etc.,  R.  Co.,  37  S.  Car.  filing  a  petition  for  a  rehearing.     Fen- 

335.  ton  V.  Way,  44  Iowa  438. 

1.  Johnson  v.  Glascock,  2  Ala.  519;  Iffalring  Appellate  Judgment  the  Jndg- 

Andrews    v.   Burdick,  64    Iowa    692;  ment  Below.  —  Where  the  remittitur  of 

Durant  v.  Essex  Co.,  loi   U.   S.  555;  the  appellate  court,  affirming  a  decree 

Aspen  Min.,  etc.,  Co.  v.  Billings,  150  of  the  lower  court  and  directing  that  it 

U.  S.  31;  McKnight  v.  Craig,  6  Cranch  shall  be  executed  through  the  action  of 

(U.  S.)  183.   See  also  Huntress  v.  Hurd,  a  referee,  is  filed  in  the  lower  court,  no 

72   Me.   450;   Pennsylvania  R.  Co.  v.  order  or  judgment  making  the  decree 

Com.,  39  Pa.  St.  403;  Doan  v.  Holly,  27  of  the  appellate  court  the  decree  of  the 

Mo.  256.  lower  court  need  be  entered  before  the 

In  New  York  the  practice,  in  respect  referee  may  act.     Adger  v.  Pringle, 

to  the  form  of  entering  judgment  in  the  13  S.  Car.  33. 

court  below  upon  remittitur  from  the  And  decision  on  appeal  that  '*  judg- 
Court  of  Appeals,  is  to  direct  by  order  ment  should  have  been  rendered  for 
that  the  judgment  of  the  latter  court  be  the  defendant  on  the  special  findings, 
made  the  judgment  of  the  court  below,  upon  the  motion  therefor,'*  entitles  the 
and  to  insert  the  costs  of  appeal  in  the  defendant,  on  the  remand  of  the  case, 
latter  judgment.  Union  India  Rubber  to  judgment,  notwithstanding  the  gen- 
Co.  V.  Babcock,  4  Duer  (N.  Y.)  620;  eral  verdict  in  favor  of  the  plaintiff. 
Chautauqua  County  Bank  v.  White,  23  Smith  v,  Zent,  77  Ind.  474.  See  also 
N.  Y.  347;  New  York,  etc.,  R.  Co.  O'Connor  t^.  Henderson  Bridge  Co.,  95 
V.  Schuyler,  34  N.  Y.  30;     Murray  v.  Ky.  633. 

iones,  (City  Ct.)  2  N.  Y.  Supp.  486;  Amendment  of  lodgment.  —  Where  the 

'latow  V,  Von  Bremsen,  20  Civ.  Pro.  judgment  entered  on  a  mandate  falls 

Rep.  (N.  Y.  C.   PI.)  150;    Clapper   v,  short  of  a  fulfilment  of  the  mandate,  it 

House,  6  Paige  (N.  Y.)  149;  Lawrence  may  be  amended.  Moran  v.  Hagerman, 

V,  Bank  of  Republic,  6  Rpbt.  (N.  Y.)  64  Fed.  Rep.  499;  Griswold  v.  Havens, 

497.  16  Abb.  Pr.  (N.  Y.  Supreme  Ct.)4i3; 

Tlmeof  Entry.  —  The  lower  court  need  In  re  Mahon,   7T   Cal.   586.     But  the 

not  give  immediate  consideration  to  a  amendment  must  be  made  at  the  term 

motion  for  judgment    in    accordance  in  which  the  judgment  was  entered, 

with  the  mandate,  but  may  take  such  Campbell  v.  James,  31  Fed.  Rep.  525. 

motion  under  advisement.     In  re  Hall,  8.  Williams  v.  Whiting,  94  N.  Car. 

167  U.  S.  38.  481 ;  Pierce  v.  Kneeland,  9  Wis.  23. 

A  mandate  directing  the  lower  court  8.  McMillan    v.   Richards,    12    Cal. 
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judge.^  After  the  entry  of  judgment  in  pursuance  of  the  man- 
date, the  case  cannot  be  opened  by  the  lower  court.* 

VIIL   JVBISSIGTIOH    AHS     PbOCEEDIHOS     OF     APPELLATE     COXTBT 

Afteb  Bemaks  —  1.  Jurisdiction  After  BemaacL  —  The  jurisdiction 
of  the  appellate  court  is  divested  on  the  issuance  of  its  mandate 
sending  the  cause  back  to  the  lower  court.' 

8.  Time  of  Diyestment  of  Jurisdiction.  —  In  some  states  the 
appellate  court  is  said  to  lose  its  jurisdiction  of  a  cause  immedi- 
ately on  the  issuance  of  the  mandate,  regardless  of  the  time  of 
the  filing  thereof  in  the  lower  court.*  In  others  the  jurisdittion 
is  held  to  be  retained  until  the  actual  filing  of  the  mandate  in 
the  lower  court.* 

467.     See  also  Maskell  v,  Haifleigh,  8  South  Dakota,  —  Dempsey  v,  Billiog- 

La.   Ann.  457;  Berlin  v.  Gilly,  13  La.  hurst,  8  S.  Dak.  86. 

Ann.  461.  Tennessee.  —  Wardlow    v,    Steele,   7 

1.  Bond  V,  Wool,  113  N.  Car.  20.  Coldw.  (Tenn.)  573. 

9.  Paal  V.  Grimm,  183  Pa.  St.  326.  Texas.  —  Lubbock  v.  Vince,  5   Tex. 

S.  California.  —  Leese    v.    Clark,    20  415. 

Cal.  387;  In  re  Levinson,  108  Cal.  459;  Vermont.  —  Underbill  v.  Jericho,  66 

iE'x/.  Jones,  41  Cal.  209;  Blanc  v.  Bow-  Vt.  183. 

man,  22  Cal.  23;  Grogan  v.  Ruckle,  i  Virginia.  —  Thompsons.  Carpenter, 

Cal.  194:  Maleer  v.  Brown,  1  Cal.  231;  88  Va.  702. 

Rowland  v.  Kreyenhagen,  24  Cal.  52;  Washington.  —  Ward   v.    Springfield 

Herrlich  v.  McDonald,  83  Cal.  505.  F.  &  M.  Ins.  Co.,  12  Wash.  631.    And 

Florida.  —  Merchants*  Nat.  Bank  v.  see  Woiferman  v.  Bell,  8  Wash.  140. 

Orunthal,  39  Fla.  388.  Wisconsin.  —  Hopkins  v.  Gilman,  23 

Georgia. — Zorn    v.   Lamar,   71    Ga.  Wis,  512;    Estey  v.   Sheckler,  36  Wis. 

85.  434:    Ogilvie  V.   Richardson,    14    Wis. 

Louisiana. —  Higgins  v.  Haley,  28  La.  157;  Trowbridge  v.  Sickler,  48  Wis.  424; 

Ann.  216.  Pringle  v.  Dunn,  39  Wis.  435. 

Minnesota.  —  Rud  v.  Pope  County,  66  Stay  of  Frooeedingt.  —  After  the  de- 
Minn.  358;  Caldwell  v.  Bruggerman.  8  livery  of  the  remittitur  a  single  judge 
Minn.  286.  of  the  appellate  court  has  no  power  to 

New  Jersey.  —  King  v.  Ruckman,  22  stay  proceedings  absolutely,  by  an  wr 

N.  J.  Eq.  551.  parte  order.     Lawrence  v.  Bank  of  Re- 

New    York.  —  Legg  v.  Overbagh,  4  public,  6  Robt.  (N.  Y.)  497. 
Wend.  (N.  Y.)  188;  Delaplaine  v,  Ber-  4.  Ex  p.   Dunovant,   16  S.  Car.  299; 
gen,   7   Hill  (N.  Y.)  591;    Dresser    v.  Brooks  r.  Brooks,  16  S.  Car.  621. 
Brooks,  2N.  Y.  559;  Latson  t/.  Wallace,  5.  California,  -r-  Grogan  r.  Ruckle,  i 
9  How.  Pr.  (N.  Y.  Ct.  App.)  334;  Mar-  Cal.  193;  Mateer  v.  Brown,  i  Cal.  231; 
tin  V.  Wilson,  i  N.  Y.  240;  Newton  v.  Blanc  v.  Bowman,   22  Cal.  23;  Row- 
Harris,  8  Barb.  (N.  Y.)  306;  Frazer  v.  land  v.  Kreyenhagen,  24  CaL  52. 
Western,  3  How.   Pr.  (N.  Y.  Ct.  App.)  Minnesota.  —  Rud  v.  Pope  County,  66 
235.  Minn.  358. 

North  Carolina.  —  White  v.  Butcher,  New    York.  —  Hosack   r.    Rogers,  7 

97  N.  Car.  7.  Paige  (N.  Y.)  108;  People  v.  Nelliston, 

Oregon.  —  Boon  v.  McClane,  2  Ore-  79  N.    Y.   638;    Latson  v.   Wallace,  9 

gon  331.  How.  Pr.  (N.  Y.  Ct.  App.)  334;  Merlin 

South   Carolina. — Ex  p.   Dunovant,  v.  Wilson,  i  N.  Y.  240;  Burkle  ».  Luce. 

16  S.  Car.  299;  Brooks  v.  Brooks,  12  S.  i  N.  Y.  239;  Frazer  v.  Western,  3  How. 

Car.  422;    Pringle  v.  Sizer,  3  S.  Car.  Pr.  (N.  Y.  Ct.  App.)  235;  Cushmanr. 

335:  Whaley  t'.  Charleston  Bank.  5  S.  Hadfield,  15  Abb.  Pr.  N.  S.  (N.  Y.  Cl 

Car.  262;  Adger  «/.  Pringle,  13  S.  Car.  App.)  109;  Wilmerdings  v.  Fowler,  15 

33;    Milhous  V.  Salby,  43  S.  Car.  318;  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)86:  Jud- 

Ex  p.  Dial,  14  S.  Car.  584;  Des  Portes  son  v.  Gray,  17  How.  Pr.  (N.  Y,  Ct. 

V.  Hunter,  (S.  Car,  1897)  28  S.  E.  Rep.  App.)  289. 

530;    Sullivan  v.  Speights,   14  S.  Car.  Wisconsin.  —  Trowbridge  r.  Sickler. 

358;  Archer  y.  Long,  36  S.  Car.  602.  48  Wis.  424. 
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3.  Beoall  of  Maadate.  —  An  appellate  court  cannot,  therefore, 
recall  its  mandate  after  the  filing  thereof  in  the  court  below,* 
except  for  the  correction  of  an  irregularity,  error,  or  inadvertence 
in  granting  it.* 

£  Correction  of  Maadato.  —  A  clerical  error  or  mistake  in  a  man- 
date may  be  corrected  by  the  court  which  Issued  it.' 

Tims  of  CorrMtioii.  —  But  any  change  or  correction  of  the  mandate 
should  be  made  at  the  term  in  which  the  mandate  was  issued.^ 

1.  Blanc  V.  Bowman,  22  Cal.  23;  the  perfecting  of  such  appeal.  Ritter 
Rowland  «-.  Kreyenhagen,  24  Cal.  52;  v.  Mutual  L.  Ins.  Co.,  72  Fed.  Rep.  567. 
In  re  Levinson,  ro8  Cal.  459;  Dorland  Time  of  Secall. —  In  San  Francisco  v, 
V,  Bernal,  (Cal.  1885)  7  Pac.  Rep.  792;  Calderwood,  58  Cal.  355,  a  motion  to 
Rud  T'.  Pope  County,  66  Minn.  358;  Ah  recall  a  remittitur  issued  eleven  years 
Lep  V.  Gong  Choy,  13  Oregon  429;  before  was  refused  on  the  ground  of 
Dempsey  v.  Billinghurst,  8  S.  Dak.  86;  laches. 

Underhill  t'.  Jericho,  66  Vt.  1S3;  Estey  Beoall   in   Taeation.  —  In    Columbia 

V.  Sheckler,  36  Wis.  434;    Hopkins  %\  Min.  Co.  v,  Holter,  i  Mont.  429,  it  was 

Oilman,  23  Wis.  512.  held  that  the  justices  of  the  Supreme 

2.  Hollo  way  v,  Galliac,  49  Cal.  149;  Court  could  recall  a  mandate  in  va- 
People  V.  Sprague,  57  Cal.  147;  Row-  cation. 

land  V.  Kreyenhagen,  24  Cal.  52;  Xffeet  of  Beoall. —  Where,  after  the  en- 
Vance  V,  Pefla,  36  Cal.  328;  Chamber-  try  of  judgment  below  on  a  remittitur, 
lain  V,  Fitch,  2  Cow.  (N.  Y.)  243;  New-  a  motion  for  reargument  in  the  appel- 
ton  V,  Harris,  8  Barb.  (N.  Y.)  306;  late  court  was  granted  with  a  request 
Sears  v.  Seattle  Consol.  St.  R.  Co.,  7  to  the  lower  court  to  return  the  rem  it- 
Wash.  286;  Bell  V,  Waudby,  7  Wash,  titur,  which  was  done,  and  upon  the 
203;  Killian  v.  Ebbinghaus,  iii  U.  S.  reargument  the  former  decision  was 
798.  And  see  Wynn  7/.  Wyalt,  II  Leigh  reaffirmed  and  the  record  sent  back 
<Va.)  612.  with  a  further  remittitur  ordering  and 

Growidf  of  Beoall —  Supply  of  Omission,  adjudging  as  in  the  first  remittitur,  and 

—  A  mandate  remanding  a  cause  for  granting  costs  in  the  appellate  court,  it 

further  proceedings  after  reversal  may  was    held    that    this    left    the    orders 

be  recalled  for  amendment,  to  supply  and  judgments  below  entered  on  the 

an  omission  to  guard  against  interfer-  first    remittitur   unaffected.     Sweet  v, 

cnce  with    a   preliminary   injunction.  Mowry,  138  N.  Y.  650. 

State  V,  Pennoyer,  26  Oregon  214.  8.  Woods  v,  Roman,  5  B.  Mon.  (Ky.) 

PtHtion  for  Rehearing  Delayed.  —  And  145;  Wade  v.  Franklin  First  Nat. 
the  remittitur  may  be  recalled  for  a  Bank,  11  Bush  (Ky.)  697;  Merriam  v. 
rehearing  where  it  appears  that  the  Gordon,  20  Neb.  405;  Carlson  z/.  Winter- 
petition  for  the  rehearing  had  been  son,  147  N.  Y.  652;  People  v.  Nelliston, 
deposited  with  an  express  company  for  79  N.  Y.  638.  An4  see  Commonwealth 
transmission  to  the  clerk  of  the  appel-  Bank  v,  Wistar,  3  Pet.  (U.  S.)  431. 
late  court  in  time  to  have  reached  him  But  see  Ah  Lep  v.  Gong  Choy,  13 
before  the  period  for  rehearing  expired,  Oregon  429,  where  the  power  of  the 
and  was  delayed  or  lost  in  transmis-  appellate  court  to  change  its  mandate 
sion.  Bernal  v.  Wade,  46  Cal.  640;  after  it  had  been  transmitted  to  the 
Hanson  v,  McCue,  43  Cal.  178.  lower  court  was  doubted. 

Harmless   Surplusage.  —  But  an  ap-  flhowiilg  Qrowide  of  Dwdsioa.  —  A  mo- 

pellate  court  will  not  recall  its  mandate  tion  to  amend  a  remittitur  by  stating 

to  correct  it  for  surplusage  which  is  therein  the   grounds  of  the   decision, 

harmless.    Morrell  v.  Miller,  28  Ore-  upon  papers  showing  the  intent  of  the 

gon  369.  movant  to  appeal  to  the  Supreme  Court 

Further  appeal.  —  Nor  will  the  Circuit  of  the  United  States,  will  be  denied,  as 

Court  o^   Appeals  recall   its  mandate  the  movant  can  procure  the  transmis- 

after  it  has  been  filed  in  the  Circuit  sion  of  a  duly  authenticated  copy  of 

Court  on  the  suggestion  of  the  appel-  the  decision  with  the  record  for  use  of 

lant  that  he  desires  to  appeal  to  th*  the    United    States    Supreme    Court. 

United  States  Supreme  Court,  as  the  re-  People  v.  Cook,  11  z  N.  Y.  688. 

call  of  the  mandate  is  not  necessary  to  4.  Platte     Valley     State     Bank     or. 
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5.  Correction  of  Judgment  —  An  error  in  the  judgment  of  the 
appellate  court  may  be  corrected  though  the  mandate  has  been 
transmitted  to  the  lower  court.* 

Timo  of  CoTNctloii.  —  But  a  correction  of  the  judgment  must  be 
made  at  the  term  in  which  the  judgment  was  rendered.* 

6.  Behearing  After  BemandL  —  After  the  issuance  of  the  mandate 
and  the  filing  thereof  in  the  lower  court,  the  appellate  court 
cannot  grant  a  rehearing  of  the  cause.* 

7.  Bill  of  Beview  After  BemandL  —  See  article  Bills  of  Review, 
vol.  3,  p.  574. 

8.  Beinstatement  of  Came.  —  If  the  lower  court,  through  an 
erroneous  interpretation  of  a  decision  on  appeal,  strikes  the  cause 

National  Live  Stock  Bank,  155  111.  350;  Croesus  Gold,  etc.,  Min.  Co.,  3  Nev» 

Everett  v.  Gores,  92  Wis.  527.    But  see  336;  Everett  v.  Gores,  92  Wis.  527. 
Woods  V,  Roman,  5  B.  Mon.  (Ky^  145,        S.  California,  —  Grogan  v.  Ruckle,  1 

and  Wade  v.  Franklin  First  Nat.  Bank,  Cal.  193;  Mateer  v.  Brown,  i  Cal.  231. 
zi  Bush(K^.)^7«  where  it  appears  that        Florida,  —  Merchants'  Nat.  Bank  r» 

the  correction  was  made  at  the  next  sue-  Grunthal,  39  Fla.  388. 
ceeding  term.  Michigan,  —  Ryerson    v.  Eldred,  1% 

1.  Vance  v,  PeRa,  36  Cal.  328;  Pal-  Mich.  490. 
2ner  v. 'Lawrence,  5  N.  Y.  455;  Sum-        Minnesota,  —  Caldwell    v.   Brugger- 

merlin    v,    Cowles,    107  N.   Car.  459;  man,  8  Minn.  286. 
Sears  v.  Seattle  Consol.  St.  R.  Co.,  7        Montana,  —  Columbia   Min.    Co.  v. 

Wash.  286;  Titlow  v.  Cascade  Oatmeal  Holter,  i  Mont.  429;  Kimpton  v.  Jnbi- 

Co.,  16  Wash.  676;  Bell  v,  Waudbv,  7  lee    Placer    Min.   Co:,   16  Mont.  379; 

Wash.  203;  Pringle  v,  Dunn,  39  Wis.  Merchants'   Nat.   Bank  v.  Greenhood, 

435'  16  Mont.  395. 

In  Commonwealth  Bank  v,  Wistar,  3  '   New  Hampshire,  —  Preston  v.  Trav- 

Pet.  (U.  S.)  431,  the  judgment  was  cor-  eler*s  Ins.  Co.,  59  N.  H.49;  Amoskeag 

rected  where   the   mandate,   although  Mfg.  Co.  v.  Head,  59  N.  H.  332. 
issued,    had    not    been    presented    to        New    Yorh.  —  Wilmerdings  v,  Fow- 

the   Circuit    Court.     See    also    article  ler,  15   Abb.  Pr.  N.  S.  (N.  Y.  Cl  App.) 

Opening,    Amending,   and   Vacating  86. 
Judgments.  Oregon,  —  Coulter  v,  Portland  Trust 

Modifloation    After  B«mlttitiir.  ^  The  Co.,  20  Oregon  469. 
appellate  court  may  modify  an  order         South    Carolina,  —  Ex  p.  Dunovant, 

dismissing    an  appeal   by   making  it  16  S.  Car.  299;    Whaley  v.  Charleston 

read '*  without  prejudice,"  so  as  to  per-  Bank,    5     S.    Car.    262;    Sullivan  v. 

mit  the  prosecution  of  a  second  appeal,  Speights,  14  S.  Car.  360;    ^jr /.  Dial, 

though  the  remittitur  has  issued  before  14  S.  Car.  584;    Pringle  v.  Sizer,  3  S. 

the  modification  is  made.     Romine  v.  Car.  335. 
Cralle,  80  Cal.  626.  South  Dakota,  ^  Dempsey  v.  Billing. 

Hotloe  of  Correction.  —  In  Summerlin  hurst.  8  S.  Dak.  86. 
V.  Cowles,  107  N.  Car.  459,  it  was  held         Wisconsin,  —  Hopkins  v,  GUman,  23 

that  though  the  better  practice  required  Wis.   512;    Ogilvie  v.   Richardson,  14 

notice  of  the  correction  of  an  inadvert-  Wis.  157. 

ence  in  the  judgment  of  the  appellate         United  States,  ^-  Noonan  v.  Bradley, 

court,  such  notice  was  not  absolutely  12  Wall.  (U.  S.)  121;  Ex  p,  Sibbald,  la 

necessary.  Pet.  (U.  S.)  488;  Browder  v.  M'Arthar, 

Hecassity  of  Baoall  of  Bomlttitiir.  —  It  7  Wheat.  (U.  S  )  58;   Peck  v.  Sander 

is  not  necessary  to  have  the  remittitur  son,  18  How.  (U.  S.)  42. 
recalled  before  moving  to  correct  the        See  also  article  Appeals,  vol.  2,  p. 

judgment  of  the  appellate  court.  Titlow  384:  and  see  generally  article  Rehbak- 

V,  Cascade  Oatmeal  Co.,  16  Wash.  676.  ing. 

8.  Roberts  v.  Corbin,  26  Iowa  315;        Efliwt  of  Bomlttitiir  on  Older  Qnxtiag 

Stephens  v,  Wilson,  14  B.  Mon.  (Ky.)  Behearing.  —  The  sending  to  the  lower 

71;    Bradford   v,   Patterson,    i   A.   K.  court  of  a  remittitur  after  an  order  for 

Marsh.  (Ky.)  464;  Bullion  Min.  Co.  v,  a  rehearing  has  been  granted  will  not 
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from  the  docket  on  remand,  the  appellate  court  may  direct  the 
lower  court  to  reinstate  the  cause.^ 

EC  EVFOBGEXEHT  OF  MAHDATE  —  Court  of  Enforoemont. —  If  the 
appellate  court,  on  rendering  judgment,  remands  the  cause  to 
the  trial  court,  proceedings  looking  to  the  enforcement  of  the 
judgment  must  be  had  in  the  trial  court.  But  if  final  judgment 
is  rendered  in  the  appellate  court,  process  for  the  enforcement  of 
such  judgment  must  issue  out  of  such  court,  proceedings  for  the 
enforcement  of  judgments  always  being  had  in  the  court  where 
the  record  is.* 

By  Bole.  —  An  appellate  court  may  enforce  its  mandate  by  rule 
against  the  lower  court  where  the  lower  court  neglects  or  refuses 
to  carry  such  mandate  into  effect.* 

By  Xaadamui.  —  See  article  MANDAMUS. 

By  Szaeation.^  —  See   article   EXECUTIONS  AGAINST  PROPERTY, 
vol.  8,  p.  366. 
X.  Appbal  FBOik  JvDOMEHT  EvTBBEB  OH  IEaedatb.  —  No  appeal 

affect   the    order    for   the    rehearing.  County  Court,  execution  will  issue  on 

Grogan  v.  Ruckle,  i  Cal.  193.  the  judgment  as  rendered  by  that  court 

1.  State  V.  Theard,  48  La.  Ann.  926.  without  any  further  order.     Kern  v. 

8.  a    Tidd's    Pr.   994;    Rockwell   v.  Strasberger,  71  111.  303. 

District  Ct.,   17  Colo.   118;    Hawkins  8sle  of  Land  by  Ooouniisionor.  —  The 

V.    Craig,   Sneed   (Ky.)    191;    Altman  Kentucky  QXsiX  Code,  g  761,  providing 

V.  Johnson,  2  Mich.  N.  P.  41;  Morton  t/.  that  '*  upon  the  affirmance  of  or  dis- 

Simmons,  2  Smed.  &  M.  (Miss.)  601;  missal  of  an  appeal  from  a  judgment 

Block  V.  Morrison,  112  Mo.  343;  Walter  for  the  payment  of  money  or  delivery 

V.  Tabor,  21  Mo.  75;  Meyer  v.  Campbell,  of  personal  property,  the  appellee  may 

12  Mo.  603;  Seely  v.  Boon,  i  N.  J.  L.  file  in  the  clerk's  office  of  the  inferior 

161 ;  Ennis  v.  Broderick,  45  N.  Y.  Super,  court  a  copy  of  the  mandate  of  affirm- 

Ct.  92;  Stephens  V.  Koonce,  106  N.  Car.  ance   or  order  of  dismissal,    *    *    «^ 

222;  Hulett  V.  Fairbanks,  41  Ohio  St.  and  thereupon  such  writs  of  execution 

401;    McMasters   r.  Blair,  31   Pa.   St.  may  be   issued  as  if  the  mandate  or 

467;    Lundy  v,  Pierson,  67  Tex.   233;  order  had  been  entered  in  the  court,*' 

U.  S.  V,  Reid,  17  Fed.  Rep.  497.     See  does  not  apply  to  the  affirmance  of  a 

also  Gardner  v.  State,  21  N.J.  L.  557;  judgment  directing  a  sale  of  land  by 

Grissett  v.  Smith,   Phil.   L.  (N.  Car.)  a    master    commissioner.     McKay    v, 

207;  Henry  v.  Davis,  13   W.  Va.  230;  Mayes,  (Ky.  1896)  33  S.  W.  Rep.  838. 

Williams  v,  Bruffy,  102  U.  S.  248.  8.  Watson   v.   Avery,   3  Bush  (Ky.) 

Of  United  Btateo  Sapreme  Court.  —  The  635 ;    Gorham  v,  Luckett,  6  B.   Mon. 

United  States  Supreme  Court  will  not  (Ky.)  638;    Smith  v.  Cochran,  7  Bush 

frrant  a  motion   to   give   effect   to  its  (Ky.)  555. 

judgment  reversing  a  judgment  of  the  4.  Ezeoution      Against      Seoeiyer.  — 

Supreme  Court  of  a   state  in  the  ab-  Where  judgment  was  had  against  the 

sence  of   a  showing   that   application  receiver  of  a  railroad   company,   and 

had  been  made  to  the   state  Supreme  pending  a  writ  of  error  the  receiver 

Court  to  carry  the  mandate  into  effect,  was  discharged  and   thereafter    died, 

Royall  V.  Virginia,  cited  in  In  re  Roy-  and  the  railroad  was  substituted  as  the 

all,  125  U.  S.  696.  party  defendant  under  a    stipulation 

Of  Inferior  AppoUata  Oonrti.  —  In  Illi-  that  the  substitution  was  "  not  to  affect 

nois^  where  a  judgment  of  the  County  any  of  the  questions  or  controversies 

Court  is  affirmed  by  the  Circuit  Court,  presented  by  the   record,"  the  lower 

it  is  not  necessary  to  remand  the  case  court,  on  the  remand  of  the  case  after 

to  the  County  Court  for  further  action,  affirmance,  properly  issued  execution 

The  order  affirming  the  judgment  is  all  directly  against  the  railroad  company, 

that  is   necessary;    and  upon  filing  a  Texas,  etc.,  R.  Co.  v,  Anderson,   149. 

copy  of  that  order  with  the  clerk  of  the  U.  S.  237. 
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lies  from  a  judgment  of  the  lower  court  rendered  in  accordance 
with  the  mandate  of  the  appellate  court,^ 

1.  Arkansas.  —  Fortenberry    v.   Fra-  Trust,  etc.,  Co.,  55  N.  J.  Eq.  798. 

zier,  5  Ark.  200.  iV>w  yorJk.  —  Wilkins  v,  Earle,  46  N. 

Caii/omia,  —  Heinlen   v.   Beans,   73  Y.  358;  Huffiogton  c.  Fanrel,  (Supreme 

Cal.  240.  Ct.)  35  N.  Y.  Supp.  Z109;   Mania  v. 

Georgia.  — Jackson  v,  Tift,  23  Ga.  46.  Piatt,   (Supreme   Ct.)  16  N.  Y.  Supp. 

Illinois. — Stapp  v.   Owens,  45    111.  115,  131  N.  Y.  641. 

App.  488;    Osburn  v.  McCartney,   121  North   Carolina. — Carter    v.    Long, 

111.  408.  116  N.  Car.  44. 

Kentucky.  —  Tsert     v.     Davis,     (Ky.  South  Carolina.  —  Anderson  v.  Wood- 

1896)  37  S.  W.  Rep.  151.  ward,  47  S.  Car.  203. 

Maryland.  —  Williams  v.   Banks,  19  Texas.  —  Lowell  v.  Ball.  58  Tex.  562. 

Md.  22;  Baltimore,  etc.,  R.  Co.  v.  Res-  Washing^.  —  Waterman  v.  Lemoo, 

ley,  14  Md.  424;  Mong  v.  Bell,  7  Gill  3  Wash.  Ter.  15. 

(Md.)  244;  Cumberland  Coal,  etc.,  Co.  United  States.  —  Stewart  v.  SalamoD, 

V.  Sherman,  20  Md.  117.  97  U.  S.  361-  Mackall  v.  Richards,  116 

Missouri.  —  McKinney  v.  Harral,  36  U.  S.  45 ;    U.  S.  v.  Fremont,   18  How. 

Mo.  App.  337.  (U.   S.)  30;    Aspen  Min.,  etc.,  Co.  v. 

Nevada.  —  Vansickle    v.    Haines,    8  Billings,   150  U.  S.  31;    Humphreys. 

Nev.  164.  Baker,  103  U.  S.  736;    Texas,  etc.,  R. 

New  /ersey.-^jttikXns  v.  Guarantee  Co.  v.  Anderson,  149  U.  S.  237. 
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MARRIAGE  (ANNULMENT). 

By  W.  T.  Nelson. 

L  Hatube  of  Hullitt  Suit,  870. 

1.  Generally^  870. 

2.  Similarity  to  Divorce  Suit,  870. 

3.  Proceedings  in  Equity,  871. 

4.  Actions  Under  the  Codes,  871. 

5.  Ecclesiastical  Priutice  —  When  Followed,  %ti. 

n.  PABTIE8,  871. 

1.  Plaintiffs,  871. 

2.  Defendants,  872. 

3.  Intervention,  872. 

4.  Coverture,  873. 

5.  Infancy,  873. 

6.  Guardians  of  Insane  Persons,  873. 

7.  T'/i^'  ^S/a/^f  aj  a  Party,  874. 

m   PETITIOK  OB  COMPLAIHT,  874. 

1.  Nature  of —  Compared  with  Petition  for  Divorce,  874- 

2.  Allegation  of  Marriage,  875. 

3.  Shmving  Jurisdiction,  875. 

4.  Allegation  of  Causes  for  Annulment,  975. 

a.  Prior  Marriage  Undissolved,  875. 
^.   Fraud,  876. 

r.  Duress —  Threats  of  Violence  or  Arrest^  876. 
//.  Insanity,  877. 

^.  Impotence  or  Physical  Incapacity,  877. 
/.  Consanguinity  and  Affinity,  ^11. 
g.  Miscegenation,  878. 
^.  W^a/r/  <?/  Lawful  Age,  878. 

5.  Allegation  of  Facts  for  Ancillary  Relief,  878. 

6.  yoinder  of  Causes  for  Ancillary  Relief,  878. 

7.  Prayer,  879. 

8.  Verification,  879. 

IV.   PB0CE8S  AVD  NOTICE,  879. 

1.  Summons,  879. 

2.  Sendee  by  Publication,  879. 

V.  AKSWEB,  880. 

VI   CBOSS-BIIIS  OB  CB088-PETITI0K8,  88 1. 

1 .  //;  Nullity  Suits,  88  t  . 

2,  ///  Divorce  Suits,  881. 

vn.  Abatexeht  Airs  Reviyob,  882. 
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Tm.   TSIAL,  882. 

1.  £y  Court  or  yury^  882. 

2.  Inspection  of  the  Person — Impotency^  882, 

IX.  Temporabt  Aluovt,  884. 
X.  Peiucaveht  Alimovt,  885. 
XI  CVSTODT  AVB  KAnrTSVAircs  OF  Ceilbxev,  886. 

Xn.  DXCBIE,  887. 

CROSS-REFERENCES. 

As  to  Procedure  for  Alimony^  see  article  ALIMONY^  vol.  i,  p.  407. 
Breach  of  Promise  of  Marriage^  see   article   BREACH  OF 

PROMISE  OF  MARRIAGE,  vol.  3,  p.  683. 
Procedure  for  Divorce ,  see  article  DIVORCE,  vol.  7,  p.  49. 
And  see  for  Alimony  in  Suits  for  Divorce  or  Annulment  of  Marriage, 
Am.  and  Eng.  ENCYCLOPiEDiA  OF  Law  (2d  ed.),  vol.  2,  p.  91, 
title  ALIMONY, 

L  Hatvee  op  HiTLLlTY  SuiT  —  1.  Generally.  —  At  common  law 
the  suit  for  annulment  of  marriage  was  a  proceeding  in  the  eccle- 
siastical courts,  which*  had  exclusive  jurisdiction  over  matri- 
monial causes.  The  suit  was  not  originally  an  action  at  law  or  a 
suit  in  equity,  but  resembled  the  latter  in  many  respects.^ 

2.  Similarity  to  Divorce  Suit.  —  The  suit  for  annulment  w^as  in 
many  respects  similar  to  a  suit  for  divorce,  as  both  proceedings 
conformed  to  the  practice  of  the  ecclesiastical  courts.  At  present 
the  jurisdiction  of  such  courts  is  conferred  by  statute  on  our 
courts  of  equity.*  The  practice  is  therefore  substantially  the 
same  in  the  nullity  suit  as  in  the  divorce  suit,  except  where  modi- 

1.  Whitmore  v,  Hardin,  3  Utah  121.  Georgia,    Illinois^     JCansas,     Kentucky, 

Neither  courts  of  common  law  nor  of  Maryland,  Mississippi,  Missouri,  Man- 

equity  jurisdiction  have  authority   to  tana,    Nebraska,     New   Jersey,    North 

y              annul  a  marriage  unless    the   statute  Carolina,     Ohio,     Oklahoma,     Pennsyt- 

confers  such  authority,  as  at  common  vania,  Rhode  Island,  Tennessee,    Wash^ 

law   the   proceeding    was    within    the  inrton, 

jurisdiction  of  the  ecclesiastical  courts.  But  see  distinction  in  codes  of  CaB- 

TeflFt  f/.  Tefft,  35  Ind.  44;  Peugnet  v.  fomia.     North     Dakota,     and     South 

Phelps.  48  Barb.  (N.  Y.)  566.  Dakota, 

8.  Biltinetioii  In    BtatutM.  —  The  di-  Although  the  procedure  is  substan- 

i                                  vorce  statutes  of  a   majority  of    the  tially  the  same,   the  remedy   granted 

I                                  states,   prescribing    the    practice  and  and  the  nature  of  the  decree  rendered 

procedure  in  matrimonial  causes,  make  are  different.     Stewart  v.  Vanderrort, 

no    distinction    between    divorce    and  34  W.  Va.  524. 

annulment.     Under  the   same  act    or  In  MuiaohuMtti  the  statute  makes  no 

chapter  the  causes  for  both  divorce  and  distinction  between  divorce  and  nullity 

annulment    are  grouped  together    as  suits,   but  provides  that  on   proof  <>f 

causes  for  divorce,  and  provisions  re-  **  fraud  or  other  cause  of  nullity,  the 

lating  to  pleading,  process,  and  trial  marriage  shall  be  declared  void  by  a 

are  construed  to  apply  to  nullfty  suits  sentence  of  divorce.'*     A  nullity  suit 

when  possible.     See  the  statutes  of  the  on  the  ground  of  fraud  is  in  a  strict 

following  states,  in  which  no  distinc-  and  proper  sense  a  divorce  suit,  and  the 

tion    is    made:       Arkansas,    Colorado,  procedure  may  be  the  same.     Foss ». 

Delaware,  District  of  Columbia,  Florida,  r  oss,  X2  Allen  (Mass.)  26- 
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fied  by  statute  *  or  by  the   peculiar  principles  of  the   law   of 
annulment. 

3.  Proceedings  in  Equity.  —  Jurisdiction  to  annul  marriages  is 
generally  conferred  upon  courts  of  equity,  and  the  pipcedure  must 
conform  to  that  followed  in  other  suits.*  The  bill,  cross-bill, 
answer,  and  decree  are  the  same  as  in  other  suits  in  equity.'  The 
trial  is  by  the  court,  and  not  by  jury.* 

4.  Actions  Under  the  Codes.  —  In  the  code  states  the  divorce 
statutes  usually  provide  that  the  process,  practice,  and  procedure 
shall  be  the  same  as  in  other  civil  actions,*  and  such  provision  is 
considered  applicable  to  nullity  suits.* 

5.  Ecclesiastical  Practice — When  Followed.  —  Where  the  pro- 
cedure is  not  prescribed  or  is  inadequate,  our  courts  will  follow  the 
practice  of  the  ecclesiastical  courts  in  nullity  suits,''  and  in  doing 
so  will  exercise  such  incidental  and  inherent  powers  as  are  neces- 
sary to  the  exercise  of  the  jurisdiction  conferred  by  the  statu te.** 

n.  PABTIE8  — 1.  Plaintiffs. — A  suit  for  annulment  of  a  void 
marriage  could  be  maintained  in  the  ecclesiastical  courts  by  any 
person  having  an  interestin  the  marriage,*  although  it  was  usually 


1.  See  for  provision  as  to  trial  by 
jury,  in/ra,  VIII.  Trial. 

8.  In  many  states  no  distinction  is 
made  between  divorce  and  annulment, 
and  the  divorce  statutes  provide  that 
the  process,  practice,  and  proceedings 
in  suits  for  divorce  shall  be  the  same 
as  in  other  cases  in  equity  or  in  chan- 
cery suits.    See  article  Divorce,  vol,  7, 

pp.  53.  54. 

The  suit  for  annulment  on  the 
ground  of  prior  marriage  is  a  suit  in 
equity  and  governed  by  the  equity 
procedure.  Rooney  v,  Rooney,  54  N. 
[.  Eq.  231;  McClurg  v.  Terry,  21  N.  J. 
".q.  225;  Carris  v.  Carris,  24  N.  J.  Eq. 
516:  Fuller  V.  Fuller,  33  Kan.  582; 
Teflft  V.  Tefft,  35  Ind.  45;  Waymire  v. 
Jetmore,  22  Ohio  St.  271. 

8.  See  infra ^  III.  Petition  or  Com-' 
plaint ;  V.  Answer ;  VI.  Cross-bills  or 
Cross-petitions.  Wadsworth  v.  Wads- 
worth,  81  Cal,  182. 

4.  See  infra,  VIII.  Trial. 

6.  See  decisions  of  various  code 
states,  cited  in  article  Divorce,  vol.  7, 

pp.  54.  55. 

6.  Wadsworth  v.  Wadsworth,  81 
Cal.  182. 

7.  Wadsworth  v.  Wadsworth,  81  Cal. 
182;  J.  G.  V.  H.  G.,  33  Md.  401; 
Devanbagh  v.  Devanbagh,  5  Paige  (N. 
Y.)  554;  Crump  %  Morgan,  3  Ired.  Eq. 
(N.  Car.)  91;  Le  Barron  v,  Le  Barron, 
35  Vt.  365. 

8.  See  cases  cited  in  article  Divorce, 


vol.  7,  p.  57,  including  nullity  as  well 
as  divorce  suits. 

9,  Ray  v.  Sherwood,  i  Curt.  Eccl. 
193  [reversing  1  Curt.  Eccl.  173];  Chick 
7*.  Ramsdale,  i  Curt.  Eccl.  34. 

Brother*!  Interest.  —  In  Woods  v. 
Woods,  2  Curt.  Eccl.  516,  a  brother 
of  the  husband  maintained  the 
suit. 

Intereet  Under  Will.  —  In  Faremouth 
V.  Watson,  i  Phillim.  355,  sisters  of 
the  husband  maintained  the  suit  by 
reason  of  their  interest  under  the  will 
of  their  mother  as  next  of  kin. 

Interest  of  Father.  —  In  Wells  v.  Cot- 
tam,  3  Sw.  &  Tr.  364,  the  father  of 
the  husband  maintained  the  suit.  To 
the  same  effect  is  Bowzer  v.  Ricketts,  i 
Hagg.  Con.  213. 

Interest  Befined.  —  In  Sherwood  v. 
Ray,  I  Moo.  P.  C.  353,  the  suit  being 
brought  by  the  father  of  the  wife,  and 
the  marriage  being  voidable  only,  the 
court  said:  "Any  interest,  however 
slight,  provided  it  be  specific  and  pecu- 
niary, ♦  *  ♦  is  sufficient:  *'  and 
held  that  his  possible  liability  to  main- 
tain the  issue  of  such  marriage  was  an 
interest  sufficient. 

Withoat  Peoimiary  Interest.  —  In 
Blackmore  v.  Brider,  2  Phillim.  359. 
the  complainants  seem  to  have  had  no 
pecuniary  interest.  As  churchwardens 
they  *'  promoted  a  cause  of  office  "  for 
incest,  and  obtained  a  decree  of  annul- 
ment. 
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maintained  by  one  of  the  parties  to  the  marriage.  But  if  the 
marriage  was  voidable  it  could  not  be  annulled  except  upon  the 
application  of  one  of  the  parties.* 

8tatat<iry  Baitrietion.  —  In  some  states  the  statutes  are  construed 
to  limit  the  right  to  bring  suit  to  the  parties  to  the  marriage,  the 
provision  being  in  effect  that  either  party  to  the  marriage  may 
bring  suit.* 

2.  Defendants.  —  Any  person  having  an  interest  in  property  to 
be  directly  affected  by  the  decree  of  annulment  may  be  made  a 
party  to  the  nullity  suit.*  Where  alimony  is  prayed  for,  the 
guardian  of  an  insane  defendant  should  be  made  a  party,  in  order 
to  enforce  the  order  for  alimony.* 

Designated  by  Former  Kame. —  In  the  ecclesiastical  pleadings  the  de- 
fendant wife  was  designated  by  her  name  before  marriage,  as 
though  no  valid  marriage  existed.*  This  practice  is  usually  fol- 
lowed at  present,*  although  in  some  instances  the  parties  are 
designated  as  in  divorce  cases.'' 

3.  Intervention.  —  Persons  having  an  interest  in  the  marriage 
were  formerly  permitted  to  intervene,*  but  at  present  the  right 

1.  Cavell   V.  Prince,  L.  R.  i   Exch.  8.  See  joinder  of  other  defendants  in 

Q46,  was  an  action  on  a  covenant  con-  Wadsworth  v.  Wadsworth,  81  Cal.  182. 

ditioned  on  marriage.     The  defendant  A  party  claiming  an  interest  in  the 

made  the  objection  that  the  marriage  estate   of  an    insane    ward    is   not  a 

was  void  by  reason  of  impotence  of  the  necessary  or  proper  party  in  a  suit  to 

husband.     The  court  inclined   to  the  annul  a  marriage  on  the  ground  of  in- 

opinion     that    such     marriages    were  sanity,   since  the  guardian's  right  to 

"  valid  at  common  law,  unless  avoided  control  the  estate  must  be  first  deter- 

—  null  by  the  law  ecclesiastical,"  and  mined    by    the    decree.     Way  mire    v. 

held  that  whether  void  or  not.  the  ob-  Jetmore,  22  Ohio  St.  271. 

jection  could  not  be  made  by  a  third  4.  In  a  suit  for  divorce  against  an 

person  when  neither  of  the  parties  con-  insane  person  the  court  has  no  power 

cerned  had  done  any  act  to  raise  the  to  order  the  guardian  to  pay  alimony 

question,  or  to  signify  an  election  to  where  he  was  not  made  a  party  to  the 

treat  the  contract  as  void.  suit  and  the  suit  had  proceeded  against 

In  Cropsey  r.  McKinney,  30  Barb,  a  guardian  ad  litem  only.     Tiflfany  p. 

(N.  Y.)  47,  it  was  held  that  a  voidable  Tiffany,  84  Iowa  122. 

marriage   can    be    annulled    only    on  5.  The   practice   was   to  allege    the 

application  of  one  of  the  parties  to  the  wife's  prior  name,  and  also  to  represent 

marriage,  and  during  the   lifetime  of  her   as   '*  falsely   calling  herself "  by 

the  other.  the  husband's  name.     Turner  v,  Mey- 

8.  Fence   v,   Aughe,    loi    Ind.   317;  ers.  **  falsely  calling  herself  Turner." 

Ridgely  v.  Ridgely,  79  Md.  298;  Raw-  i  Hagg.  Con.  414. 

son  V.  Rawson,  156  Mass.  578;  Anony-  6.  Pepper  v.  Shearer,  48  S.  Car.  492; 

mous,    15     Abb.     Pr.    N.    S.    (N.    Y.  Wing  r.  Taylor, "  falsely  called  Wing," 

Supreme  Ct.)  171;  Pingree «/.  Goodrich,  2   Sw.   &  Tr.   278,  7  Jur.   N.  S.  737; 

41  Vt.  47.  Marks  v.  Crume,  *'  alias  Crumc,"  (Ky. 

Where  the  wife  has  obtained  a  void  1895)  29  S.   W.   Rep.   436;  Rooney  7. 

decree  of  divorce  and  has  entered  into  Rooney,  **  otherwise  Barry,"  54  N.  J. 

a  void  marriage  with  another  man,  her  £q.  231. 

legal  husband  cannot  maintain  an  ac-  7.  Tefft  v.  Tefft,  35  Ind.  45;  Fuller 
tion  to  annul  the  subsequent  marriage,  v.  Fuller,  33  Kan.  58a;  Wheelers, 
since  under  the  Maryland  statute  the  Wheeler,  76  Wis.  631. 
application  must  be  made  by  one  of  8.  Any  person  having  an  interest  in 
the  parties  to  the  marriage  to  be  the  marriage  was  permitted  to  inter- 
dissolved  or  annulled.  Ridgely  v,  vene  in  the  ecclesiastical  courts.  Law's 
Ridgely,  79  Md.  298.  Forms  70.   71;    Ray    v,  Sherwood,   i 

872  Volume  XIII. 


PartlM.  MARRIA  GE  {ANNULMENT).    GnardiAiis  of  lii«ui«^ 

is  perhaps  confined  to  cases  where  collusion  is  suspected,  or  prop- 
erty rights  are  concerned.^ 

4  Corerttire,  —  The  wife  may  sue  and  defend  withont  d^prockein 
anii^  unless  the  practice  in  equity  requires  one.*  The  divorce 
statutes  and  the  acts  relating  to  married  women  usually  permit 
her  to  sue  and  defend  in  her  own  name.*  Where  the  wife  as 
plaintiff  alleges  her  marriage  to  be  void,  she  maintains  the  suit  in 
her  maiden  name  or  in  her  name  before  the  void  marriage  was 
entered  into.* 

5.  In&ncy.  —  In  the  ecclesiastical  courts  a  minor  could  sue 
and  be  sued  only  by  a  guardian  or  next  friend.*  But  under  our 
statutes  the  minor  may  sue  in  his  own  name,''  although  some 
questions  may  arise  as  to  his  right  to  disaffirm  the  proceeding  on 
attaining  majority. 

6.  Onardiaxui  of  Insane  Persons.  —  An  insane  person,  whether 

Curt.  Eccl.  193,  and  cases  cited;  Done-  J.  Eq.  194;  Robertson  v.  Cole,  12  Tex. 

gal  V,  Chichester,  3  Phillim.  586;  Mon-  356. 

tague  V,  Montague,  2  Add.  Eccl.  372.  6.  A  suit  commenced  by  the  father 
1.  In  a  case  where  a  husband  prayed  as  guardian  for  his  son  will  not  be  dis- 
for  an  annulment  of  his  second  mar-  missed  because  the  minor  has  arrived 
riage  because  his  first  marriage  was  at  majority  pending  suit.  The  mar- 
not  dissolved,  his  third  wife  was  per-  riage  of  minors  was  void  by  the  ecclesi- 
mitted  to  intervene  to  protect  her  astical  law,  and  the  sentence  of  nullity 
rights,  but  the  validity  of  the  third  was  declaratory  only,  so  that  no  elec- 
marriage  was  not  determined  in  such  tion  of  the  minor  when  he  arrived  at 
suit.  Anonymous,  15  Abb.  Pr.  N.  S.  majority  was  necessary,  nor  was  the 
(N.  Y.  Supreme  Ct.)  171,  307.  consent  of  the  minor  necessary.  Bow- 
To  Prevent  GoUuiion.  —  See  Tilby  v,  zer  v.  Ricketts,  i  Hagg.  Con.  213. 
Hayes,  27  Hun  (N.  Y.)  251,  wherein  the  Hew  York.  —  In  this  state  the  suit  to 
court  said  :  "  Where  parties'  rights,  annul  the  marriage  of  an  infant  on  the 
'reputation,  or  other  important  interests  ground  of  want  of  age  may  be  prose- 
may  be  injuriously  affected  by  what  cuted  by  a  guardian  o^/iV^m.  Stivers 
there  is  reason  to  believe  is  a  friendly  v.  Wise,  18  N.  Y.  App.  Div.  316. 
litigation  of  this  nature  between  7.  Pence  v.  Aughe,  loi  Ind.  317; 
others,  justice  requires  that  they  Besore  v,  Besore,  49  Ga.  379. 
should  be  allowed  to  intervene  so  far  A  marriage  of  an  infant  is  not  an 
as  that  may  be  necessary  for  their  own  absolute  nullity,  and  the  statute  per- 
protection.  It  is  also  due  to  the  court  mits  the  infant  to  disaffirm  the  mar- 
in  which  the  action  may  be  pending  riage  by  a  suit  for  annulment  com- 
that  the  truth  shall  be  shown,  and  such  menced  before  majority.  '*  It  is,  so 
proceedings  will  insure  that  result,  and  to  speak,  a  marriage  on  condition  sub- 
at  the  same  time  guard  the  parties  sequent,  the  condition  being  its  dis- 
entitled to  the  maintenance  of  their  affirmance  by  a  party  thereto  and 
rights  against  the  risk  of  being  im-  annulment  thereof  by  the  court  from 
properly  and  collusively  deprived  of  the  time  named.  If  the  plaintiff  had 
them."  capacity  to  become  a  party  to  such  im- 
8.  The  wife  could  sue  and  defend  in  perfect  and  inchoate  or  conditional 
her  own  name  in  the  ecclesiastical  marriage,  he  should  have  capacity  to 
courts.  Coote's  Ecclesiastical  Practice  disaffirm  it  any  time  thereafter,  before 
320.  it  has  ripened  into  an  absolute  mar- 
8.  See  article  Divorce,  vol.  7,  pp.  riage,  by  invoking  the  authority  of  the 
60,  61.  court  to  annul  it  under  the  statute. 
4.  This  is  the  general  rule.  Where  No  good  reason  is  perceived  why  the 
she  is  an  infant  or  insane  the  suit  is  by  parties  should  be  compelled  to  remain 
a  guardian.  See  infra,  II.  5.  Infancy,  in  so  unfortunate  a  position  until  the 
9Ln^\l.  t.  Guardians  of  Insane  Persons,  plaintiff  becomes  eighteen  years  of 
6.  Blumenthal  v,  Tannenholz,  31  N.  age."     Eliot  v,  Eliot,  77  Wis.  634. 
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plaintiff  or  defendant,  appears  by  a  guardian  etd  litem  appointed 
by  the  court  in  which  the  petition  for  annulment  is  filed.  If  a 
general  guardian  or  committee  of  an  insane  person  has  been 
appointed  by  another  court,  in  other  proceedings,  such  guardian 
is  usually  appointed  as  guardian  ad litetn.^ 

Bight  to  8110  to  Ward.  —  While  a  guardian  of  an  insane  person  may 
maintain  a  suit  for  his  ward,  to  nave  a  void  marriage  declared  so,* 
yet  it  is  doubtful  if  a  suit  to  annul  a  voidable  marriage  can  be 
maintained  by  the  guardian,  since  a  minor  or  an  insane  person 
must  be  allowed  to  affirm  or  disaffirm  on  removal  of  the  dis> 
ability,  as  in  divorce  suits.' 

7.  The  State  as  a  Party.  —  As  in  a  divorce  suit,  the  state  is  con- 
sidered a  party  to  the  proceeding,  although  not  in  fact  appear- 
ing. The  court  must,  therefore,  protect  the  interest  of  the  state 
by  requiring  strict  proof  of  the  allegations  of  the  petition, 
regardless  of  the  admissions  of  the  pleadings  or  the  default  of 
the  parties.* 

lU  Petitioh  OB  COKPLAIHT  —  1.  Hature  of — Compared  with 
Petition  for  Divorce.  —  The  application  for  annulment  of  marriage, 
whether  by  libel,  bill,  petition,  or  complaint,  is  of  similar  form  to 
the  application  for  divorce,  where  the  cause  for  annulment  is 
statutory  and   the  proceedings   prescribed  by  the   statute  are 

1.  See  article  Insane  Persons,  vol.  S.  See  article  Divorce,  vol.  7,  pp.  61, 

10,  p.  1 169.  62;    Parnell  v,  Parnell,  2  Hagg.  Con. 

Power  of  Guardian  After  Judgment.  —  169,    2    Phillim.    158,    i    £ng.    E^. 

'A  guardian  oi/ /rV^m  appointed  in  an  220. 

action  for  divorce  continues  to  be  such  Where  a  statute  provides  for  the  an- 

guardian  in  the  suit  until  removed  by  nulment  of  the  marriage   of  an  infant 

the  court  which  appointed  him.     His  for  want  of  age,  '*  on   application  of 

functions  are   not  suspended  by    the  the    incapable    party,*'    the    guardian 

subsequent  appointment  by  the   Pro-  cannot  maintain  the    suit.      Pence  v, 

bate  Court  of  a  general  guardian.    The  Aughe,  loi  Ind.  317. 

guardian  cut  litem  is  the  proper  person  Proceeding  in  Lnnatie*i  Vanw.  — Where 

to  prosecute  a  petition  for  a  modifica-  an  insane  person  is  plaintiff,  a  suit  for 

tion  of  the  judgment  in  the  action  so  nullity  of  marriage    may    be   brought 

as  to  provide  for  the  support  of  the  either  in  the  name  of  the  lunatic  by 

wife.     Hicks  v.  Hicks,  79  Wis.  465.  her  guardian  or   in  the   name  of  the 

8.  Hancock  v.  Peaty,  L.   R.  i  P.  &  guardian,  but  the  former  is  preferable. 

!)•  335  (hy  guardian  ad  litem)\  Crump  Crump  v.   Morgan,    3   Ired.    Eq.    (N. 

V,  Morgan,  3  Ired.  Eq.  (N.  Car.)  91  (in  Car.)  91. 

the   name  of  the  ward);   Waymire  v,  4.  See  generally  article  Divorce,  vol. 

Jetmore,  22  Ohio  St.  271"  (by  guardian  7,  p.  66. 

of  imbecile);  Brown  v.  Westbrook,  27  Validity  of  Marriage — Beftianl  of  leave 

Ga.  102.  to  Dieoontinae.  —  In  a  divorce  suit  the 

Where  an  Insane  Person  Has  Seoeyered,  issue  involved  the  validity  of  two  mar- 

the  suit  to  annul  a  marriage  on  the  riages  and  the  legitimacy   of  children, 

ground  of  insanity  cannot  be  prose-  The  woman  beginning  the  suit  was  re- 

cuted  by  the  father,  but  must  be  prose-  fused  leave  to  discontinue    on    such 

cuted  by  the  son.     Turner  v,  Meyers,  terms  as  the  court  should   decree,  as 

I  Hagg.  Con.  4x4.  the  rule  as  to  discontinuances  in  ordi- 

Committee  Appointed  by  CShanoery.  —  In  nary  actions  does  not  apply  to  actions 

Portsmouth   v.    Portsmouth,    3    Add.  for  divorce.     The  public  is    regarded 

Eccl.  63,  the  suit  was  prosecuted  by  a  as  a  party,  and  public  interests  must 

committee  appointed  and  directed  by  be  protected  by  the  court.     Winans  v. 

the  Court  of  Chancery.  Winans,  124  N.  Y.  140. 
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applicable  to  both  divorce  and  nullity  suits.  ^  But  if  the  cause 
for  annulment  is  not  statutory,  the  application  must  be  made  to 
a  court  of  equity,  and  is  in  the  nature  of  a  bill.' 

2.  Allegation  of  Marriage.  —  In  every  petition  for  annulment 
the  plaintiff  must  allege  the  marriage  sought  to  be  annulled,  by 
stating  the  time  and  place*  where  the  marriage  was  celebrated 
and  the  maiden  name  of  the  wife.  The  validity  of  the  marriage 
is  not  admitted  by  this  allegation,  but  it  is  usual  to  designate  it  , 
as  a  mere  form  or  pretended  marriage.* 

3.  Showing  Jnriadiction.  —  It  is  assumed  that  in  order  to  annul 
a  marriage  the  domicil  of  the  plaintiff  and  the  place  of  marriage 
must  be  the  same,  as  in  suits  for  divorce,*  therefore  the  petition 
or  bill  for  annulment  must  contain  allegations  showing  where  the 
void  marriage  was  celebrated,  the  residence  of  the  plaintiff  or 
one  of  the  parties  in  the  state  and  county  for  the  period  required 
by  the  statute,  and  that  such  residence  was  continuous.* 

4.  Allegation  of  Canses  for  Annulment  —  a.  Prior  Marriage 
Undissolved.  —  After  alleging  the  marriage  of  the  parties,  the 
petition  should  state  facts  showing  that  at  the  time  of  the  mar- 

1.  Eliot  V.  Eliot,  77  Wis.  634;    Blu-    allegation  was  that ''  the  plaintiff  was 
menthal  v,  Tannenholz,  31  N.  J.  Eq.     in  form  married  to  the  defendant.'* 
194;  Jaclcson  v.  Jackson,  94  Cal.  446.  6.  An    allegation    that    the    parties 

Petition  Under  the  Ck>dee.  —  Under  the  "  have  been  residents  of  this  state  for 

codes  of  civil  procedure  there  is  no  dis-  the  period  of  one  year  or  more  imme- 

tinction  as  to  the  form  of  the  petition,  diately  preceding  the  commencement 

If  the  petition  states  sufficient  facts  to  of  the  action  *'  sufficiently  alleges  that 

constitute  a  cause  for  annulment    it  the  parties  were  residents  of  the  state 

will  be  construed  as  a  petition  for  an-  when    the    action    was    commenced, 

nulment,  although  it  was  intended  as  Eliot  v,  Eliot,  77  Wis.  634. 

a  petition  for  divorce.    Tefft  v,  Tefft,  6.  See  article  Divorce,  subdivision 

35  Ind.  44.  Allegation  of  Residence^  vol.   7,  pp.  67, 

2.  Bin  or  Petition.  —  In  an  action  to  68. 

annul  a  marriage  on  the  ground  of  In  Hoffman  v.  Hoffman,  30  Pa.  St. 
intoxication  preventing  consent,  the  417,  the  husband  alleged  that  he  was 
application  must  be  by  bill  and  not  by  *'  a  citizen  of  the  state  of  PennsyU 
petition,  as  such  cause  is  not  enumer-  vania,  and  has  resided  therein  for  up- 
ated  in  the  divorce  statute  as  one  of  wards  of  one  whole  year  previous  to 
the  causes  for  annulment,  and  there-  the  filing  of  this  his  libel." 
fore  proceedings  for  divorce  prescribed  An  allegation  that  the  plaintiff  is  a 
by  the  statute  are  not  applicable,  resident  of  the  state  is  sufficient  to 
Selah  V.  Selah,  23  N.  I.  Eq.  185.  show  jurisdiction,  although  it  appears 
8.  The  PUoe  where  tne  marriage  was  that  the  parties  were  married  else- 
celebrated  is  one  of  the  facts  giving  where  and  never  lived  together  in  the 
the  court  jurisdiction  where  the  parties  state.  Hines  v,  Hines,  10  Pa.  Co.  Ct. 
have  not  resided  in  the  state  for  the  Rep.  74,  48  Leg.  Int.  (Pa.)  34. 

giriod  reauired  by  statute.  Eliot  v.  IntoAoient  Showing  of  Beiidenoe. — 
Hot,  77  Wis.  634.  Where  the  facts  stated  in  the  petition 
4.  Admiuion  of  Xarriage.  —  The  facts  merely  show  that  the  marriage  alleged 
are  usually  stated  in  such  manner  as  to  be  void  was  celebrated  in  the  state, 
to  avoid  admitting  the  validity  of  the  without  showing  that  either  of  the  par- 
marriage;  as  that  at  a  certain  time  and  ties  is  a  resident  of  the  state,  the  peti- 
place  a  due  form  of  marriage  was  had,  tion  is  insufficient.  Such  facts  are 
or  a  pretended  marriage  entered  into,  held  insufficient  to  give  the  court  juris- 
Pence  z/.  Aughe,  loi  Ind.  318.  In  diction.  Blumenthal  v,  Tannenholz, 
Jones  V,  Jones,  71  Hun  (N.  Y.)  519,  the  31  N,  J.  Eq.  194. 
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riage  one  of  the  parties  was  a  party  to  a  prior  marriage  and 
had  a  husband  or  wife  living,  and  that  such  prior  marriage  still 
subsists,  or  is  not  dissolved  by  divorce  or  by  the  death  of  one  of 
the  parties.^ 

b.  Fraud.  —  The  facts  constituting  the  fraud,  the  reliance  upon 
the  misrepresentations  of  the  defendant,  the  date  of  the  discovery 
of  the  fraud,  and  the  subsequent  conduct  of  the  parties  should  be 
alleged  as  in  actions  for  equitable  relief  from  contracts  procured 
by  fraud.*  It  is  usual  to  allege  that  the  plaintiff  ceased  to  cohabit 
with  the  defendant  on  discovering  the  fraud,  but  such  allegation 
is  not  necessary. 

c.  Duress  —  Threats  of  Violence  or  Arrest.  —  Where 

duress  is  alleged  as  a  cause  for  annulment,  the  threats  and  other 
acts  creating  the  duress  must  be  alleged  as  well  as  the  effect  of 
the  coercion.* 

1.  See  allegations  in  Le  Brun  v.  Le     threats  were  made  or  what  fraud  or 
Brun,  55  Md.  496.  force  was  used,  or  any  facts  or  circnm* 

Petition  ChuSLoient  for  Knllitybut  Hot  stances,  is  insufficient.  Shriver  7. 
for  IMvoroe.  —  A  petition  for  divorce  Shriver,  14  Phila.  (Pa.)  170. 
set  up  the  fraud  of  the  wife  in  conceal-  In  Hoffman  v.  Hoffman,  30  Pa.  St. 
ing  the  fact  that  she  had  another  hus-  417,  a  libel  for  annulment  on  the 
band  living,  and  stated  facts  showing  ground  of  duress  is  set  out  in  the 
that  she  was  a  party  to  a  prior  mar-  report  and  held  insufficient.  The 
riage.  It  was  held  that  the  plaintiff  court  said:  '*  Neither  the  nature  of 
was  entitled  to  a  nullity  decree  al-  the  force  employed,  nor  the  kind  of 
though  he  prayed  for  a  divorce,  fsaud  practiced,  or  in  what  consisted 
'*  Though  in  this  case  the  pleading  tne  false  representations,  is  disclosed 
setting  forth  the  cause  of  action  is  de-  or  hinted  at  in  the  libel.  These  things 
nominated  a  petition,  and  was  probably  constituted  the  libelant's  cause  of 
filed  with  reference  to  the  divorce  law,  complaint,  and  should  have  been  '  par- 
yet  if  it  states  the  facts  necessary,  it  ticularly  and  specially  set  forth  *  in 
may,  perhaps,  be  held  good  as  a  com-  obedience  to  the  requirements  of  the 
plaint  to  annul  the  marriage,  on  act.  *  *  *  It  is  the  most  important 
account  of  the  alleged  fraud."  Tefft  element  in  the  administration  of  jus- 
V.  Tefft,  35  Ind.  44.  tice,  that  the  accused  shall  have  notice 

2.  See  Nelson  on  Divorce  and  Sepa-  of  what  he  is  to  answer;  and  should  a 
ration,  §  755.  looseness  prevail  to  the  extent  exhib- 

Fraud  in  Conooalixig  Pregnaaoy.  —  In  ited  by  the  libel  in  this  case,  it  would 
Sissung  V.  Sissung,  65  Mich.  168,  the  go  far  to  sanction  a  disregard  of  this 
husband  alleged  the  fraudulent  conceal-  important  principle.'* 
ment  by  his  wife  of  the  fact  that  she  Throats  of  IxnpriMnmeiit.  —  A  libel  for 
was  pregnant  by  another  at  the  time  annulment  on  the  ground  of  duress 
of  marriage.  On  demurrer  the  petition  -  allejred  that  the  respondent  repre- 
was  sustained  by  a  divided  court.  See  sented  herself  as  with  child  by  the  libel- 
allegations  set  out  in  the  opinion,  ant,  and  that  her  father  and  mother 
See  also  the  defects  in  the  petition  threatened  to  have  him  arrested  for 
pointed  out  by  Sherwood,  J.,  in  the  fornication  and  bastardy  unless  he 
dissenting  opinion.  would  marry  her  at  once.     That  "  in 

For  form  in  a  similar  case  and  an-  consequence  of  said  threats  and  false 

swer  of  wife,  see  Allen's  Appeal,  99  and  fraudulent  charges,    •    ♦    •   and 

Pa.  St.  196.  through  fear  of  loss  of  reputation  and 

For  form  held  sufficient  on  demurrer,  character,  and  fear  of  imprisonment, 

see   Reynolds  v.    Reynolds,    3    Allen  as  repeatedly  threatened,  the  libelant 

(Mass.;  605.  did,  against  his  will  and  choice,  marry 

8.  A  libel  for  annul  ment  of  marriage  the  said  respondent  and  immediately 

procured   by    duress,    threats,    fraud,  leave  the  house."    This  was  followed 

force,  and  coercion,  not  stating  what  by  a  distinct  denial  of  the  fornication 
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d.  Insanity.  —  Where  insanity  is  the  ground  (or  annulment,  it 
must  be  alleged  that  a  marriage  ceremony  was  performed  while 
one  party  was  insane.^  It  is  usually  alleged  that  the  incapable 
party  has  since  remained  insane  or  has  not  ratified  such  marriage. 

e.  Impotence  or  Physical  Incapacity.  —  A  petition  (or 

annulment  on  the  ground  of  impotence  must  allege  that  the  par- 
ties were  married  at  a  certain  time ;  *  that  they  cohabited  there- 
after ;  *  that  the  defendant  is  impotent,*  describing  the  incapacity 
in  such  specific  language  as  to  show  that  natural  copulation  is 
impossible ;  *  that  the  defendant  was  impotent  at  the  time  of  the 
marriage  and  continues  to  be  so;®  and  that  said  impotency  is 
incurable.'' 

/.  Consanguinity  and  Affinity.  —  Where  relationship  is 

the  ground  on  which  it  is  sought  to  annul  the  marriage,  the  peti- 

and  bastardy  alleged,   and   of   sexual  88  111.  438;    Kempf  v,  Kempf,  34  Mo.                   / 

connection  with  the  respondent  at  any  211 ;    Briggs    v.  Morgan,    3    Phillim. 

time,  either  before  or  after  the  mar-  325;  B.  N.  v.  B.  N.,  i  Spinks  248;  W. 

riage.     This   petition   was   held   suffi-  v.  R.,  i   Prob.  Div.  405;    Anonymous, 

cient  on  demurrer.     Brant  t^.  Brant,  17  89  Ala.  291;    M.  v.   H.,  3   Sw.  &  Tr. 

Phila.  (Pa.)  655.  517:  Marshall  v.  Hamilton,  10  Jur.  N. 

1.  In  Wightman  v.  Wightman,  4  S.  853. 
Johns.  Ch.  (N.  Y.)  343,  it  is  alleged  in  The  nature  of  the  husband's  inca- 
the  bill,  that  at  the  time  the  plaintiff  pacity  was  not  alleged  in  Serrell  v. 
was  married  she  was,  as  she  is  now  in-  Serrell,  2  Sw.  &  Tr.  422,  but  it  was 
formed  and  believes,  in  a  state  of  in-  alleged  that  he  was  incapable  of  con- 
sanity  and  mental  derangement,  and  summating  the  marriage,  and  that  the 
that  she  would  never  have  consented  wife  remained  a  virgin  intact.  See 
to  the  marriage  if  she  had  been  in  allegations  set  out  in  report.  See  also 
possession  of  her  reason.  That  she  form  in  Ferris  v.  Ferris,  8  Conn.  166. 
continued  insane,  as  she  has  been  Different  forms  of  impotence  may  be 
informed  and  believes,  and  so  she  alleged,  as  where  there  is  both  malfor- 
charges  the  fact  to  be,  for  six  months,  mation  and  resulting  frigidity.  Welde 
That  she  has  never  lived  or  in  any  v.  Welde,  2  Lee  578. 
manner  cohabited  with  the  defendant,  6.  Impotency  Snbieqnont  to  Karriago, 
as  his  wife,  and  can  never  consent  to  —  The  statutes  usually  provide  that 
ratify  said  marriage.  See  also  form  the  impotency  must  exist  at  the  time 
of  petition  in  Pence  v.  Aughe,  loi  Ind.  of  the  marriage.  See  Anonymous,  89 
318.  Ala.  291;  J.  G.  V.  H.  G,,  33  Md.  401. 

8.  See  supra^    III.   2.    Allegation    of  In  Ferns  v.  Ferris,  8  Conn.  166,  the 

Marriage;  and  see  allegations  of  mar-  averment  was  that  at  the  time  of  their 

riage   in   Serrell   v.  Serrell,   2   Sw.   &  intermarriage  "  the  said  A.  was,  ever 

Tr.  422;  M.  V.  H.,  3  Sw.  &  Tr.  517.  since  has  been,  and  now  is,  laboring 

8.  The  ecclesiastical  courts  did  not  under  a  corporal  imbecility." 

require  proof  that  the  parties  had  co-  7.  Ferris  v.  Ferris,  8  Conn.  166. 

habited  for  any   certain  time,  where  Impotency      Implies     InonrabUity. — 

the  impotence   was  obvious  or  could  Where    the     statute    permits    divorce 

be   proved   by    competent    testimony.  "  when  either  party,  at  the  time  of  the 

Deane  v,  Aveling,  I   Rob.   Eccl.   279;  contract  of  marriage,  was  and  still  is 

Briggs    V.    Morgan,    3     Phillim.  325;  impotent,*' it  is  sufficient  to  allege  that 

Welde  V.  Welde,  2  Lee  578.  '*  the   defendant  was  and  still  is  im- 

4.  It  should  be  alleged  that  the  de-  potent,  in  that  the  mouth  of  the  vagina    - 

fendant  is  impotent,  or  the  facts  should  of  the  said  M.  was  and  still  is  closed, 

be  alleged  from  which  impotence  may  so  as  to  prevent  copulation,"  without 

be  inferred.     Ferris  v.  Ferris,  8  Conn,  alleging  that  such  defect  is  incurable, 

168.  as  the  term  **  impotent  *'  implies  "  in- 

8.  See  allegations  stating  nature  of  curability."       Kempf    v,    Kempf,    34 

physical  defects,  in  Peipho  t/.  Peipho,  Mo.  211. 
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tion,  after  alleging  the  marriage  of  the  parties  in  a  certain  state, 
should  aver  the  relationship  of  the  parties,  showing  that  such 
relationship  is  within  the  degrees  prohibited  by  the  state  laws,* 

g.  Miscegenation.  —  The  color  and  nationality  of  the  parties 
must  be  alleged  so  as  to  show  that  one  of  the  parties  is  a  negro, 
mulatto,  colored  person,  or  Mongolian,  and  that  such  intermar- 
riage is  prohibited  and  void  by  statute.' 

h.  Want  of  Lawful  Age.  —  It  must  appear  from  the  facts 
stated  in  a  petition  to  annul  a  marriage  for  want  of  lawful  age 
that  the  plaintiff  was  not  of  lawful  age  at  the  time  of  the  mar- 
riage, and  that  the  plaintiff  disaffirms  the  marriage.  It  need  not 
appear  that  the  plaintiff  was  of  age  when  the  suit  was  com- 
menced.' Failure  to  obtain  the  consent  of  the  parents  or  guard- 
ian should  be  alleged  where  it  is  material."* 

6.  Allegation  of  FaotB  for  Ancillary  Belie!  —  The  petition  should 
set  out  facts  which  entitle  the  plaintiff  to  permanent  alimony,' 
or  division  of  property,*  where  the  statute  authorizes  such 
relief ;  ^  and  where  such  relief  is  not  authorized  facts  should  be 
alleged  which  will  entitle  the  plaintiff  to  a  restoration  of  specific 
property,  which  must  be  accurately  described.®  Where  the  parties 
to  a  void  marriage  have  issue  the  names  and  ages  of  the  children 
should  be  stated  in  the  petition,  and  also  facts  showing  that  the 
marriage  was  contracted  in  good  faith,  in  order  that  the  children 
may  be  declared  legitimate  and  the  custody  awarded  to  the 
innocent  party.*  The  plaintiff  may  in  one  action  set  up 
the  facts  and  pray  that  a  decree  of  divorce  be  vacated,  that 
an  order  of  alimony  in  such  decree  be  permanently  enjoined,  and 
that  the  marriage  be  annulled.** 

6.  Joinder  of  Canses  for  Ancillary  Belief.  —  In  the  petition  for 
annulment  the  plaintiff  may  join  such  causes  for  ancillary  relief 

1.  In  Wing  V.  Taylor,  2  Sw.  &  Tr.  3.  Balfour  v.  Carpenter,  i    Phillim. 

278,  a  petition  for  annulment  is  set  out  221;  Eliot  v.  Eliot,  77  Wis.  634;  State 

in  the  report  and  held  insufficient  on  v.  Cone,  86  Wis.  498;  Walls  v.  State, 

demurrer,  as  the  facts  alleged  did  not  32  Ark.  565. 

constitute  affinity.     The  relationship  of  4.  See  form  of  petition  in  Robertson 

the  parties  is  alleged  as  that  of  mother  v.  Cole,  12  Tex.  356. 

and  daughter.  ft.  See  article  Alimony,  vol.  i,  p.  407. 

In  the  ecclesiastical  courts  the  re-  See  also  infra^  X.  Permanent  Alimony. 

lationship  was  not  alleged  as  uncle  and  6.  See  article  DivoRi.'E,  subdivision 

niece,  or  as  wife  and  husband's  brother,  Division  and  Restoration  of  Propertyy 

but  the  genealogy  of  the  parties  was  vol.  7,  p.  128.  » 

set    out     at    length.      Blackmore    v,  7.  See  infra^  X.  Permanent  Alimony, 

Brider,  2  Phillim.  359;  Burgess  v.  Bur-  8.  See  article  Divorce,  vol.  7,  p.  128; 

gess.    I  Hagg.   Con.  384:    Aughtie  v,  Jackson  t^.  Jackson,  94  Cal.  446;  Chase 

Aughtie,  I  Phillim.  2oi.  v.  Chase,  55  Me.  21. 

8.  For    definition    of    *' persons    of  9.  Safiford  c .  Safford,  31  Abb.  N.  Cas. 

color,"  "  white  person,"  **  negro,"  or  (N.  Y.  Super.  Ct.)  73. 

''Mongolian,"  within  the  meaning  of  10.    Vacating  Divoroe  and   XnjoiBliig 

the  statute  relating  to  marriage,  see  6  Order  for  Alimony.  —  Where  the  wife  has 

Am.  and  Eng.  'Encyc.  of  Law  (2d  ed.),  recovered  a  decree  of  separation  and 

p.  213,  title   Colored  People^  and  cross-  an  order  for  alimony,  the  husband,  on 

references  there  given.  proof  that  the  wife  had  entered  into  a 
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against  the  defendant  as  may  be  properly  adjudicated  in  the 
suit.  The  wife  may  set  up  facts  necessary  to  sustain  a  restora^ 
tion  of  her  separate  property,*  or  facts  to  sustain  a  creditor's 
bill.'  But  it  seems  she  cannot  join  in  her  petition  an  action  to 
quiet  the  title  to  her  separate  property.' 

7.  Prayer.  —  The  prayer  should  be  that  the  marriage  be  annulled 
and  declared  void,  and  not  that  it  be  dissolved.*  But  appro- 
priate relief  may  be  granted  under  a  prayer  for  general  relief,*  or 
even  in  disregard  of  a  specific  prayer.* 

8.  Verifioation.  —  The  petition  must  be  verified  as  in  divorce 
cases,^  and  if  the  divorce  statute  requires  a  particular  form  of 
verification  this  must  be  followed.* 

IV.  PB0CE88  AVD  HoTlos  —  1.  Summont.  —  The  summons  is 
issued  and  served  as  in  suits  for  divorce,'  and  should  have  the 
nature  of  the  relief  prayed  for  indorsed  thereon.*' 

S.  Service  by  Publication.  —  The  divorce  statutes  authorizing 
constructive  service  in  divorce  suits  are  applicable  to  nullity 
suits."        ^ 

prior  marriage,  may  have  the  decree  of  the  relief  warranted  by  the  bill,  regard- 
separation  set  aside,  the  order  for  ali-  less  of  the  relief  prayed  for.    Caton  v. 
mony  permanently  enjoined,  and  the  Caton,  6  Mackey  (D.  C.)  309. 
second  marriage  annulled.     Scurlock  7.  See  verification  of  petitions  for  dl* 
V.  Scurlock,  92  Tenn.  629.  vorce,  article  Divorce,  vol.  7,  p.  85. 

1.  See  article   Divorce,  subdivision  8.  Where  the  divorce    statute    pre- 

Joinder  of  Causes  for  Ancillary  Relief  scribes  a  verification  denying  conniv- 

vol.  7,  p.  83.  ance,  collusion,  etc.,  the  ordinary  form 

8.  See  article  Creditors*  Bills,  vol.  of  verification  will  not  be  sufficient  in 

5»  P*  3^8*  a  petition  for  annulment.     Hofifman  v, 

3.  Qvlstiiig  Title.  —  An  action  to  an-  Hoffman,  30  Pa.  St.  417. 

nul  a  marriage  on  the  ground  of  prior  9.  The  divorce  statutes  usually  pro* 

marriage  of  one  of  the  parties  cannot  vide  that  the  summons  or  process  shall 

be  joined  with  an  action  to  quiet  the  be    the  same  as  in  "  other  cases  in 

title  of  the  wife's  separate  property  in  chancery,"  or  as  in  "  other  civil  suits 

which  the  defendant  falsely  claims  an  or  actions."    See  reference  to  divorce 

interest.     Uhl  v.  Uhl,  52  Cal.  250.  statutes,  article  Divorce,  vol.  7,  pp.  104, 

4.  Amwidment  of  Petition  for  Divorce  —  105. 

Prayer  fior  Annulment. — Where  a  defend-  10.   As   to  indorsement  on   divorce 

ant  is  entitled  to  a  jury  trial  in  a  nullity  summons,  see  Rudolph  v.  Rudolph,  19 

suit,  the  plaintiff  will  not  be  permitted  Civ.  Pro.  Rep.  (Buffalo  Super.  Ct.)  424, 

to  amend  a  petition  for  divorce  after  11.  In  Hoffman  e^.  Hoffman,  30  Pa.  St. 

trial  to  the  court  so  as  to  pray  for  an-  417,  a  subpoena  and  alias  having  been 

nulment  of  marriage,  as  such  amend-  returned  not  found,  a  notice  was  pub- 

ment  would  deprive  the  defendant  of  lished  and  the  court  appointed  a  com- 

the  right  to  a  jury  trial.    Schafberg  v,  missioner  to  take  testimony  ex  parte  as 

Schafberg,  52  Mich.  429.  But  ordinarily  in  divorce  suits.     The  decree  was  after- 

a  petition  for  divorce  may  be  amended  wards  vacated  on  petition  by  the  wife, 

to  constitute  a  petition  for  annulment,  alleging  want  of  notice  and  a  defense, 

Powell  V.  Powell,  18  Kan.  371.  but  the  proceeding  was  conceded  to  be 

ft.  See  article  Prayers  for  Relief.  regular. 

6.  A  decree  of  divorce  may  be  granted  South  Carolina  —  Constructive    Service 

where  the  plaintiff  alleged  fraud  in  con-  Not  Sufficient.  —  Service  by  publication 

cealing    pregnancy    by    another,   and  is  not  sufficient  to  give  the  court  juris- 

prayed  for  a    decree    of    annulment,  diction  to  annul  a  marriage  where  one 

The  facts  stated  constituted  a  cause  for  of  the  parties   is    a   nonresident.     In 

divorcefor  matrimonial  incapacity,  and  such  cases  there  must  be  a  voluntary 

it  was  competent  for  the  court  to  grant  appearance,  or  the  defendant  must  be 
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V.  AH8WSB.  —  The  answer  must  conform  to  the  same  rules  as 
the  answer  in  suits  for  divorce/  although  such  special  defenses  as 
recrimination,'  condonation,  and  connivance  are  not  applicable 
to  nullity  suits.'  Such  defenses  as  delay*  and  collusion  are 
applicable  to  nullity  suits.  It  is,  however,  a  rule  in  divorce  suits 
that  the  court,  in  protecting  the  interests  of  the  public,  will  refuse 
a  decree  where  a  defense  is  disclosed  in  the  evidence,  although 
no  defense  is  set  up  by  the  defendant,'  and  this  rule  is  applicable 
to  nullity  suits.*  As  a  complete  defense  the  facts  showing  the 
validity  of  the  answer  may  be  alleged  in  the  answer.^     Or  facts 

served  with  summons  within  the  state.  6.  Failure  to  Plead  Statate  ef  Liadta- 

Pepper  v.  Shearer,  48  S.  Car.  492,  fol-  tions.  —  Under  a  former  statute  in  AVv 

lowing  the  rule  in  divorce  cases  an-  York^  providing   that  "  the  objection 

nounced  in  McCreery  v.   Davis,  44  S.  that  the   action   was   not  commenced 

Car.  211.  within   the   time   limited   can  only  be 

SerrioeOntiide  of  State  —  Insane  Defend-  taken  by  answer,"  the  defense  that  a 
ant.  —  In  a  suit  in  N^w  York  to  annul  nullity  suit  for  impotence  was  not 
a  marriage  on  the  ground  of  fraud  in  '*  brought  within  two  years  from  the 
concealing  prior  insanity  of  the  wife,  solemnization  of  the  marriage  "  must 
the  summons  was  served  upon  her  be  set  up  by  answer.  The  court  can- 
while  she  was  insane  and  in  a  hospital  not  refuse  a  decree  merely  because  such 
for  insane  persons.  No  guardian  was  lapse  of  time  is  disclosed  in  the  cvi- 
appointed  to  defend  her.  It  was  held  dence.  Kaiser  v.  Kaiser,  16  Hun  (N. 
that  such  service  was  not  sufficient  to  Y.)  602. 

give  the  court  jurisdiction,  and  the  de-  7.  See  answer  in  Le  Brun  v.  Le  Brun, 

cree  of  annulment  was  void  in  both  55  Md.  496. 

New  York  and  Massachusetts,      Cum-  In  Harris  r.   Harris,  8  III.  App.  57, 

mington  v,  Belchertown,  149  Mass.  223.  the  wife  alleged  as  a  defense  that  her 

1.  See    articles    Answers    in    Code  marriage  was  valid.    She  admitted  her 

Pleading,  vol.   i,  p.  777;  Answers  in  marriage  to  the  plaintiff,  as  stated  in 

Equity  Pleading,  vol.   i,  p.  863;  Di-  the  bill,  and  also  the  prior  marriage. 

VORCE,  vol.  7,  p.  86-88.     ^s  to  verifica-  but  alleged  that  her  prior  marriage  was 

tion   of  answer,   see   article  Divorce,  void  because  her  former  husband  had 

vol.  7,  p.  87.  another  wife  living.  She  further  alleged 

8.  The  defense  of  recri  mi  nation  has  that  her  former  husband  was  dead  at 
no  application  to  nullity  suits.  If  there  the  time  of  her  marriage  to  the  plaintiff, 
is  no  valid  marriage  there  is  no  viola-  See  similar  answer  in  Thomas  v. 
tion  of  marital  rights.  M.  v.  D.,  10  Thomas,  19  Neb.  81. 
Prob.  Div.  75-175;  A.  B.  v,  C.  B.,  11  Anewer  Admitting  AllcQ^atioas  in  FMi- 
Scotch  Sess.  Cas.  (4th  ser.)  1060;  C.  B.  tion.  —  In  Wightman  v.  Wightman,  4 
V,  A.  B.,  12  Scotch  Sess.  Cas.  (4th  ser.  Johns.  Ch.  (N.  Y.)  343,  the  defendant 
H.  of  L.)  36.  admitted  the  allegations  in  the  plain- 
Recrimination  is  a  defense  where  im-  tiff's  bill  and  consented  to  the  decree, 
potence  is  construed  to  be  a  cause  for  but  the  court  required  the  evidence  to 
divorce  as  distinguished  from  annul-  be  taken  as  in  a  contested  case, 
ment.  Griffin  v.  Griffin,  23  How.  Pr.  Xarriage  After  Prior  XarriagelliMDl^ed. 
(N.  Y.  Supreme  Ct.)  189.  —  In  Poole  v.  Wilber,  95  Cal.  339,  the 

S.  Pain   V,   Pain,   37  Mo.  App.  no;  complainant  alleged  a  marriage  with 

Ryder  v.  Ryder,  66  Vt.  158.  the  defendant  and  that  at  the  time  of 

4.  Secor  v,  Secor,   i  Mac  Arthur  (D.  the  marriage  the  defendant  had  a  hus- 

C.)  630;    B.  V.  M.,  2  Rob.  Eccl.  580;  band  living,  from  whom  she  had  not 

Norton  v,  Seton,  3  Phillim.  147;  M.  v.  been  divorced.     The  answer  admitted 

B.,   3  Sw.   &   Tr.   550;     Castleden   v.  the  marriage  to  the  complainant,  and 

Castleden,  9  H.  L.  Cas.  186.  also  the  prior  marriage,   and  alleged 

ft.  If  defense  is  disclosed,  the  court  that  the  marriage  to  the  complainant 

will  refuse  a  divorce,  whether  such  de-  was  in  good  faith,  the  defendant  believ- 

f  ense  is  alleged  in  the  pleadings  or  not.  ing  herself  divorced ;  that  after  a  diForce 

See  article  Divorce,  vol.  7,  p.  89.  was  obtained  by  her  former  husband, 
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may  be  alleged  that  do  not  constitute  a  complete  defense,  such 
as  the  good  faith  of  the  party  in  entering  into  the  void  marriage, 
or  the  belief  that  a  prior  marriage  had  been  dissolved  by  death  or 
divorce;  as  such  facts  are  material  as  to  the  legitimacy, custody,* 
and  maintenance  of  the  children.* 

TL  CB08S-BILL8  OB  CB08S-PBTITI0B8  —  1.  In  Hollity  Suits.  — 
The  ecclesiastical  practice  permitted  cross-bills  in  nullity  suits,' 
and  this  practice  is  followed  *  unless  the  provisions  of  the  codes 
and  practice  acts  prevent.*  Thus  the  defendant  may  deny  that 
the  marriage  is  void,  and  may  sue  for  divorce  •  or  alimony.'^ 

2.  In  Divorce  Suits.  —  In  divorce  suits  the  defendant  may  allege 
facts  constituting  a  cause  for  annulment  of  marriage  and  may 
obtain  a  nullity  decree  in  such  proceeding.** 

the  parties  had  consented  to,  and  did,  Such  allegations  are  material  as  to  the 

marry.                                  \  \  custody  and  maintenance  of  the  chil- 

Xiflraprotentatton  of  Age  by  Xinor —  dren  of  the  last  marriage,  and  as  to 

Want  of  Gonfont  of  Parent.  —  After  quot-  costs,  although  not  constituting  a  de- 

ing  the  statute  requiring  that  a  male  un-  fense. 

der  the  age  of  twenty-one  years  must  8.  In  Clews  «/.  Jones,  3  Curt.  Eccl. 

have    the    consent  of    his    parent    or  185,  it  was  held  that  in  a  nullity  suit  by 

guardian  to  his  marriage,  if  there  be  the  husband  the  wife  could  sue  for  a 

such  parent  or  guardian  living  in  the  restitution  of  conjugal  rights  without  a 

state,  the  court  said:  "  The  defendant  cross-citation. 

knew,  therefore,  that  without  such  con  It  seems  that  the  defendant  could  ob- 

sent  the  marriage  was  prohibited  by  tain  affirmative  relief  upon  an  answer, 

law.     Hence  the  answer  should  allege  and  without  a  cross-demand,  if  the  evi- 

not  only  the  fraud  claimed  [which  was  dence  warranted  it.     Best  v.   Best,  I 

that  the  plaintiff  represented  himself  to  Add.  Eccl.  411. 

be  nineteen  years  of  age,  although  he  4.  Wadsworth  v,  Wadsworth,  81  Cal. 

was  under  eighteen],  but  that  the  con-  182. 

sent  of  such  parent  or  guardian  to  the  ft.  As  to  whether  such  procedure  is 

marriage  was  obtained  and  evidenced  permissible,  see  statutes  and  decisions 

as  prescribed  in  the  statute,  or  facts  relatingtodivorce,  article  Divorce,  vol. 

should  be  alleged  showing  that  no  such  7,  p.  97. 

firent  or  fi:uardian  existed."     Eliot  v,  6.  Wadsworth  v,  Wadsworth,  81  Cal. 

Hot,  81  Wis.  295.  182. 

1.  Safford  v,  Safford,  31  Abb.  N.  Cas.  7.  Poole  v.  Wilber,  95  Cal.  339. 

(N,  Y.  Super.  Ct.)  73.  8.  Wheeler  v,  Wheeler,  76  Wis.  631; 

8.  Aniwor  Alleging  Innooenoe  and  Oood  Freeman  v.  Freeman,  (Ky.  1890)  13  S. 

Taith.  —  In  Anonymous,  15  Abb.  Pr.  N.  W.   Rep.  246;   Miller  v.  Miller,  43  S. 

S.  (N.  Y.  Supreme  Ct.)  311,  the  follow-  Car.  306;  Nadrav.  Nadra,  79  Mich.  591. 

ing  allegations  were  held  material  in  an  In  Jones  v.  Jones,  71  Hun  (N.  Y.)  519, 

answer  resisting  the  husband's  suit  to  the  defendant  admitted  that  at  a  certain 

annul  the  marriage  on  the  ground  of  a  time  and  place  the  plaintiff  was  in  form 

prior  marriage:  married  to  the  defendant,  but  averred 

*'  Fourth,    This    defendant    has    no  on  information  and  belief  that  the  said 

knowledge  or  information  sufficient  to  marriage  was  illegal  and  void  as  set 

form  a  belief  as  to  whether  the  said  S.  forth.     By  way  of  cross-petition  it  was 

was  living  at  the    commencement  of  alleged  that  at  a  certain  time  and  place 

this  action.  '*  the  plaintiff  herein  was  lawfully  mar- 

*^  Eighth,  The  defendant  denies  that  ried  to  one  B.  and  lived  and  cohabited 

before  and  at  the   time  of    her  said  with  him  as  his  wife;  that  at  the  time 

marriage  with  the  plaintiff  she  was  in-  of  the  alleged  marriage  of  the  plaintiff 

iorraed,  or  knew,  or  had  reason  to  be-  *    *    *    the  said  B.  was  alive,  as  de- 

lieve  of  the  former  marriage  between  ponent  is  informed  and  believes,  and, 

plaintiff  and  his  first  wife,  the  said  S.,  therefore,  charges  the  fact  to  be,  she, 

or  the  grounds  upon  which  said  judg-  the  plaintiff  herein,  was  the  lawful  wife 

ment  of  divorce  was  founded."  of  said  B.,  all  of  which  was  unknown 
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YII  Abatement  avd  Rsyiyob.  —  The  nullity  suit  abates  on  the 
death  of  either  party.*  The  suit  must  be  brought  and  decree 
entered  during  the  lifetime  of  both  parties,  and  cannot  be  main- 
tained by  the  survivor  against  the  heirs  and  representatives  of 
the  deceased.' 

VnL  Teial  —  1.  By  Court  or  Jury.  —  The  nullity  suit  is  gener- 
ally a  proceeding  in  equity,  and  is  tried  by  the  court  or  by  the 
court  and  a  jury.  In  the  latter  case  the  verdict  is  merely  advisory, 
as  in  divorce  suits.'  But  in  some  states  a  jury  is  required  in  all 
nullity  suits  except  where  impotence  is  alleged.'* 

2.  LiBpection  of  the  Person  —  Lnpotency. — The  ecclesiastical 
courts  sometimes  appointed  a  commission  to  inspect  the  person 
alleged  to  be  impotent,  and  this  course  was  followed  where  the 
case  was  difficult  to  determine,  or  other  proofs  were  unsatisfac- 
tory. The  commission  generally  consisted  of  physicians  and  sur- 
geons,* and  in  some  cases  the  woman  was  examined  by  a  jury  of 
midwives,  who  reported  the  facts  to  the  court,*  and  might  then  be 
examined  as  witnesses.'^  The  practice  of  appointing  a  commission 
for  such  examinations  has  been  followed  by  our  courts.^ 

to  the  defendant  at  the  time  of  his  said  at  the  time  of  trial.    The  court  may 

marriage  to  the  plaintiff."  submit  an  issue  to  the  jury,  but  the  ver- 

1.  Hinks    V,    Harris,    4    Mod.    182;  diet  on  such  issue  is  merely  advisory. 

Hemming    v.     Price,     13    Mpd.    432;  Maier  v.  Lillibridge,  (Mich.  1897)  70  K. 

Brownsword  v.  Edwards,  2  Ves..  243;  W.  Rep.  1032. 

Fornshill  v.  Murray,  i  Bland  (Md.)479.  ^*  I*^  Deane  v.  Aveling,  i  Rob.  EccL 
8.  Rawson  v,  Rawson,  156  Mass.  578.  279,  physicians  were  appointed  to  in- 
After  the  death  of  the  husband  his  spect  the  person  of  the  defendant 
administrator  cannot  maintain  a  suit  to  After  their  report  was  filed  they  were 
annul  the  marriage  on  the  ground  that  also  examined  as  witnesses  in  court, 
it  is  void  on  account  of  a  prior  mar-  '  6,  W.  t^.  H.,  2  Sw.  &  Tr.  240;  S.  v, 
riage,  although  it  might  be  otherwise  £.,  3  Sw.  &  Tr.  240;  L.  v,  H.,  4  Sw. 
under  the  statute  if  the  marriage  was  &  Tr.  115. 

voidable.  Pingree  v.  Goodrich,  41  Vt.  47.  In  Welde  v.  Welde,  2  Lee  578,  the 
In  Cropsey  v,  McKinney,  30  Barb,  wife  alleged  that  her  husband  was  im- 
(N.  Yi)  47,  it  was  held  that  a  voidable  potent,  and  that  she  was  virgo  intacta 
marriage  under  the  statute  can  be  an-  and  had  never  been  carnally  known, 
nulled  only  on  the  application  of  one  She  was  examined  by  a  commission  of 
of  the  parties  to  the  marriage  and  midwives,  and  the  husband  was  in- 
duriti]^  the  lifetime  of  the  other.  spected  by  a  commission  of  surgeons. 
81  For  jury  trial  and  conclusiveness  7.  M.  v.  B.,  3  Sw.  &  Tr.  550;  Deane 
of  verdicts,  see  articles  Divorce,  vol.  v.  Aveling,  i  Rob.  Ecd.  279. 
7,  pp.  119, 120;  Issues  TO  THE  Jury,  vol.  8.  Le  Barron  v.  Le  Barron,  35  Vt 
II,  p.  636.  365;  Anonymous,  35  Ala.  226;  Anooy- 
4.  See  statutes  referred  to  in  Schaf-  mous,  89  Ala.  291 ;  Newell  v.  Newell,  9 
berg  V.  Schafberg,  52  Mich.  429;  Paige  (hf.  Y.)25;  Devanbagh  v.  Devan- 
Winans  v,  Winans,  54  N.  Y.  Super.  Ct.  bagh,  5  Paige  (N.  Y.)  554;  Morrell  r. 
542,  124  N.  Y.  140.  Morrell,  17  Hun  (N.  Y.)  324;  Shafto  v. 
Waiver  of  Bight  to  Jury  Trial.  —  How.  Shafto,  28  N.  J.  £q.  34;  Dorion  v.  Lau- 
Annot.  Stat.  Mich.,  g  6622,  providing  rent,  17  L.  C.  Jur.  324. 
that  '*  all  issues  upon  the  legality  of  a  The  power  to  compel  a  physical  ex- 
marriage  (except  where  a  marriage  is  amination  is  held  to  be  an  inherent 
sought  to  be  annulled  on  the  ground  of  power.  Chancellor  Walworth  said: 
the  physical  incapacity  of  one  of  the  **  When  the  legislature  conferred  this 
parties)  shall  be  tried  by  a  jury  of  the  branch  of  iis  jurisdiction  upon  the 
country/'  is  not  mandatory,  and  may  Court  of  Chancery,  it  was  not  intended 
be  waived  by  failing  to  demand  a  jury  to  adopt  a  different  principle  from  that 
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When  Befosed.  —  The  court  will  not  order  an  inspection  unless  the 

necessity  for  it  appears    during  the  progress  of. the  trial.*     If 

the    proofs    are   adequate    and  satisfactory,    an    inspection    is 
not   necessary,*   and   if   the   evidence  discloses   insincerity,'  or 

which  had  theretofore  existed  in  Eng-  be  determined,  such  as  the  presence  of 
land,  and  indeed  in  all  Christian  coun-  the  defect  at  the  time  of  the  marria/^e, 
tries,  a^  to  the  nature  and  extent  of  the  the  age  of  the  parties,  the  incurable 
physical  incapacity  which  would  de-  nature  of  the  incapacity,  and  whether 
prive  one  of  the  parties  of  the  power  to  it  would  be  such  as  to  prevent  natural 
contract  matrimony.  And  the  court  copulation,  and  whether  the  action  is 
is,  by  necessary  implication^  armed  not  barred  by  delay  or  insincerity.  And 
with  all  the  usual  powers  which  in  that  after  hearing  all  the  testimony,  if  the 
country  from  which  our  laws  are  prin-  court  is  satisfied  that  the  action  must  be 
cipally  derived  are  deemed  requisite  to  dismissed,  the  court  may,  in  its  discre- 
ascertain  the  fact  of  incapacity,  and  tion,  refuse  to  ordet  a  compulsory  ex> 
without  which  it  would  be  impossible  amination."  Nelson  on  Divorce  and 
for  any  court  to  exercise  such  a  juris-  Separation,  §  700. 
diction."  Devanbagh  v.  Devanbagh,  5  Where  it  appears  that  the  wife  can- 
Paige  (N.  Y.)  554,  approved  in  Lc  Bar-  not  be  a  virgin  an  order  for  inspection 
ron  V.  Le  Barron,  35  Vt.  365.  of  her  person  is  not  granted.     Serrell 

Power  to  Compel  loepection  Denied.  —  v,  Serrell,  2  Sw.  &  Tr.  422. 
In  personal  injury  cases  the  power  of  Order  of  loepection  Oreated  Before  TriaL 
the  court  to  compel  the  plaintiff  to  sub-  —  In  Newell  v.  Newell,  9  Paige  (N.  Y.) 
init  to  an  examination  by  physicians  ap>-  25,  the  wife  admitted  her  present  inca- 
pointed  by  the  court  is  denied  in  some  pacity,  but  alleged  that  it  was  the 
states.  Union  Pac.  R.  Co.  v.  Bots-  result  of  disease  occurring  since  mar- 
ford,  141  U.  S.  250;  Roberts  v,  riage,  and  produced  the  certificate  of 
Ogdensburgh,  etc.,  R.  Co.,  29  Hun  (N.  two  medical  men  that  her  incapacity 
Y.)  154;  Elfers  v.  WooUey,  116  N.  Y.  had  arisen  since  marriage.  It  was  held 
1194.  See,  for  a  full  treatment  of  this  that  under  such  issue  the  plaintiff  had 
subject.  Am.  and  Eng.  Encyc.  of  Law  a  right  to  an  order  for  a  physical  ex- 
(2d  ed.),  tit.  Physical  Examination,  amination  by  other  physicians,  and  the 

In  a  suit  for  divorce  the  defendant  court  recommended   that    the  parties 

was  compelled  by  order  of  a  court  com-  agree  upon  two  physicians  and  settle 

missioner  to  submit  his  person  to  an  upon  the  necessary  interrogatories  for 

examination  by  physicians  and  to  an-  the  defendant  to  answer  in  connection 

swer  their  questions.      The  Supreme  with  the  examination. 

Court  struck  out  the  testimony  of  these  8.  Since  the  parties  are  competent 

physicians  and  refused  to  consider  it,  witnesses  and  can  testify  in  their  own 

because  the  proceeding  was  unauthor-  behalf,  an  examination  is  not  necessary 

ized.    '*  It  should  be  understood,"  said  in  all  cases.     A  decree  can  be  granted 

Cooley,  J.,  **  that  there  are  some  rights  on  the  testimony  of  the  wife  and  her 

which  belong  to  man  as  man  and  to  physicians  that  she  is  a  virgin  and  has 

woman  as  woman,  which  in  civilized  no  physical  impediment,  and  that  no 

communities  they  can  never  forfeit  by  intercourse  has  occurred.     F.  v,  D.,  4 

becoming  parties-  to  divorce    or   any  Sw.  &  Tr.  86.      But  see  H.  v,  C,  i 

other  suits,  and  that  there  are  limits  to  Sw.  &  Tr.  605. 

the  indignities  to  which  parties  to  legal  Where  physicians  have  examined  the 

proceedings    may    be    lawfully     sub-  incompetent    party    before    the    com- 

jected."     Page  v.  Page,  51  Mich.  88.  mencement  of  the  suit,  their  testimony 

1.  Anonymous,  Deane  &  S.  295.  to  the  effect  that  the  impotence  is  in- 

Veeeeiitj  Hot  Appeering  Ihiriiig  Trial,  curable  is  sufficient  to  sustain  a  decree. 

—  *•  The  necessity  for  the  examination  J.  G.  v,  H.  G.,  33  Md.  401;  Payne  v. 

should  appear  in  the  trial  and  not  upon  Payne,  46  Minn.  467;  Brown  v.  Brown, 

a  showing  made   before  the  hearing,  i   Hagg.   Eccl.   523,  3  Eng.  Eccl.  229; 

Since  this  indelicate  invasion  of  per-  Anonymous,  35  Ala.  226;  Devanbagh 

sonal  rights  must  be  justified  by  the  v,  Devanbagh,  5  Paige  (N.  Y.)  554. 

most  extreme  necessity  arising  from  3.  Briggs  v,  Morgan,  3  Phillim.  325, 

the  conflict  of  evidence,  or  the  lack  of  it.  2  Hagg.  Con.  324,  i  Eng.  Eccl.  408. 

all  preliminary  questions  should  first  A  suit  for  impotence  may  be  tried 
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delay,^  or  that  the  suit  must  be  dismissed  for  other  causes^  the 
order  will  not  be  granted. 

The  Order  for  Inepeotion  should  be  made  by  the  court  and  not  by  a 
commissioner  appointed  to  report  the  testimony.*  If  the  defend- 
ant refuses  to  comply  with  the  order,  it  may  be  enforced  by 
attachment  for  contempt,'  or  a  decree  pro  confesso  may  be 
granted  if  the  evidence  is  otherwise  sufficient.*  If  the  plaintiff 
refuses  to  submit  to  an  examination  the  suit  will  be  dismissed.* 

IZ.  Tempobaby  Aldcovy.  —  In  the  nullity  suit  the  wife  is 
entitled  to  temporary  alimony,  as  in  divorce  suits,*  the  only  dis- 

without  testimony  of  experts  as  to  the  pended  while  she  remains  abroad  and 

impotency  of  the  husband,  but  wiU  be  refuses     to     submit    to   examxnadoa. 

dismissed  for  insincerity  where  it  ap-  Newell    v.    Newell,   9    Paige  (N.   Y.) 

pears  that  the  wife's  suit  was  brought  35. 

after  the  failure  to  pay  her  allowance.  Where  the  Defendant  Wae  Beyond  the 

and  not  because  of  the  husband's  in-  Jniiidietlon  of  the  court  and  the  order 

capacity.     H.  z^.  C,  i  Sw.  &  Tr.  605.  could  not  be  enforced  it  was  suggested 

I.  Where,  on  the  trial,  it  appears  that  that  the  court  might  exclude  the  ex 

the  parties  are  of  extreme  age  and  the  parte  testimony  of  her  physicians  where 

plaintiff  has  delayed  bringing  suit  for  the  case  was  contested  and  there  was  no 

an  unreasonable  time,  the  court  will  suspicion  of  collusion,  but  the    point 

refuse  an  order  of  inspection,  as  the  was  not  decided.     Anonymous,  35  Ala. 

facts  do  not  justify  a  decree.     Shafto  226. 


V,  Shafto,  28  N.  J.  Eq.  34,  citing  Briggs  4.  BeAieal  ef  Defendant  to  Sahndt  to 

V,  Morgan,  3  Phillim.  325.  amination  —  Deeree    Pro    Confeeeo.  —  In 

8.  Inspectors    Appointed    by    Conimis-  Dorion  v,  Laurent,  17  L.  C.  Jur.  324,  it 

lienor. —  It  is  the  practice  to  refer  the  was  ordered  that  the  defendant  submit 

cause  to  a  commissioner  or  referee  to  to  the  inspection  of  two  surgeons,  to  be 

report  the  testimony,  and  such  com-  named  by  the  parties  respectively,  and 

missioner  appoints  certain  physicians  in  default  of  such  nomination  to  be  ap- 

and  orders  the  parties  to  submit  to  ex-  pointed  by  the  court.     The  defendant 

amination  at  a  certain  time  and  place,  refused  to  submit  to  such  examination, 

Le  Barron  v.  Le  Barron,  35  Vt.  365;  and  the  court  annulled  the  marriage  by 

Devanbagh  z/.  Devanbagh,  5  Paige  (N.  a  decree /r^  confesso. 

Y.)  554.     But  this  method  is  criticised  6.  Actions  for  personal  injuries  will 

as  being  open  to  abuse  and  being  too  be  dismissed  where  the  plaintiff  refuses 

far  removed  from   the  control  of  the  to  submit  to  an  examination.    Miami, 

couri.     Page  v.  Page,  51  Mich.  88.  etc.,  Turnpike  Co.  v.  Bally,  37  Ohio  St. 

3.  Cahn  e/.  Cahn,  21  Misc.  Rep.  (N.  Y.  104;    Owens   v.  Kansas  City,  etc.,  R. 

Supreme  Ct.)  506,  wherein  the  court  Co.,  95  Mo.   169;  Shepard  v.  Missouri 

said,  concerning  the  equitable  power  of  Pac.    R.   Co.,   85    Mo.  629.    See  also 

the  court  to  direct  a  surgical  examina-  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.), 

tion :   '*  It  is  an  extreme  exercise  of  the  tit.  Physical  Examination. 

directing  power  of  the  court  which,  if  6.  In  nullity  suits,  for  grounds  reo- 

used,  must  necessarily  proceed  to  con-  dering  the    marriage    void,    alimony 

tempt  proceedings  in  case  of  refusal,  be-  pendente    lite    may   be    allowed    upon 

cause   no  penalty  of  striking  out   an  proof  of  a  marriage  in  fact.     2  Am. 

answer  in  case  of  disobedience  would  be  and  Eng.   Encyc.  of  Law  (2d  ed  ),  p. 

of  avail.    *    ♦    *    I  am  not  aware  of  lo^^  \X\X^  Alimony.     Poole  r.  Wilber,  95 

any  decision  of  the  courts  of  this  state  Cal.  33^;  Bardin  v.  Bardin,  4  S.  Dak. 

since  the  adoption  of  our  Code  of  Pro-  395 ;  Eliot  v.  Eliot,  77  Wis.  634. 

cedure  in  1848  which  provides  for  such  A  statute  permitting  temporary  ali- 

an  emergency.    *    *    *     Without  the  mony  in  suits  by  the  wife  for  divorce 

exercise  of  such  a    power  the  court  **  from  the  bonds  of  matrimony  or  from 

would  be  impotent  to  decree  annulment  bed  and  board  **  includes  nullity  suits, 

of  marriages  obtained  by  fraud  of  this  as  the  term  **  divorce  "  is  used  in  the 

nature."  comprehensive  sense.     Lea  v.  Lea,  104 

The  alimony  of  the  wife  may  be  sus-  N.  Car.  603. 
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tinction  being  that  she  is  refused  alimony  where  she  is  a  plaintiff 
and  alleges  the  marriage  to  be  void.*  The  divorce  statutes  relat- 
ing to  alimony  are  construed  to  include  nullity  as  well  as  divorce 
suits,  the  term  "  divorce  "  being  used  in  a  comprehensive  sense.* 
The  application  may  therefore  be  made  as  in  divorce  suits.' 

X,  Pebkakevt   Alimony. — The  ecclesiastical  courts  had  no 
power    to   award    permanent   alimony   on    granting  a    divorce 

ICinor  Plaintiff  Liable  for  Alimony.  —  Where  the  wife  in  her  answer  admits 
Where  a  minor  plaintiff  seeks  to  annul  the  allegation  that  she  has  another  hus- 
his  marriage  on  the  ground  of  want  of  band  living,  and  that  her  marriage  to 
age,  the  court  may  order  him  to  pay  the  plaintiff  is  void,  temporary  alimony 
temporary  alimony,  although  he  has  no  should  be  refused.  Appleton  v.  War- 
means,  if  it  appears  that  his  father  has  ner,  51  Barb.  (N.  Y.)  270. 
means  and  is  assisting  him  in  prosecut-  Contra.  —  Wife  Alleging  De  Facto  Mar* 
ing  the  suit.     Eliot  v.  Eliot,  77  Wis.  634.  riage  Void.  —  In  Lea  v.  Lea,  104  N.  Car. 

WiiiB    as    ]>«fendant.  —  In    North    v.  603,  the  court  granted  the  wife  tempo- 

Korth,   I    Barb.   Ch.   (N.  Y.)  241,   the  rary  alimony,  in  her  suit  to  annul  the 

court  stated  the  law  substantially  as  marriage  on  the  ground  that  the  hus- 

foUows:  *'  Where  the  wife  files  a  bill  band  had  another  wife  living,  citing  % 

to  annul  the  marriage  for  any  cause  Bishop  on  Marriage  and  Divorce  404. 

which  goes  to  the  legality  of  the  mar-  '*  This  author  says  that  the  right  to  all- 

riage  originally,  the  allegations  in  her  mony  pendente  lite  grows  out   of  the 

bill  will  be  taken  to  be  true,  as  against  changed  pecuniary  relations  of  the  par- 

herself,  when  she  applies  for  an  allow-  ties,  by  which  the  property  of  the  wife 

ance  either  for  alimony  or  for  the  ex-  is  practically  placed  under  the  control 

penses  of  the  litigation.     Where  the  of  the  husband*  and  this  whether  the 

husband  files  a  bill,  if  the  facts  stated  marriage  is  valid  or  de  facto  only." 

in  the  bill  are  denied  by  the  defendant  "  After  proof  of  a  marriage  in  fact* 

upon  oath,  she  is  entitled  to  a^i;»/^rim  alimony    pending     the     suit    will    be 

alimony."  allotted,   whether    commenced    by    or 

Alimony  Where  Husband  Iniane.  —  In  a  against  the  husband,  not  only  in  cases 

suit  to  annul  a  marriage  on  the  ground  of  impotency,  but  in  all  cases  of  nullity 

of  insanity  of  the  husband,  the  wife  of  marriage."     Shelford  on  Marriage 

"will  be  allowed   temporary    alimony,  and  Divorce  587. 

although  the  suit  is  prosecuted  by  a  The   wife    was    allowed    temporary 

committee  for  the  insane  husband,  and  alimony   where  she   was  |flaintiff,   in 

although  she  will  ultimately  be  liable  Brown  v.   Brown,    18    111.   App.   445; 

for  costs.     Portsmouth  v.  Portsmouth,  Vanvalley  v,  Vanvallev,  ^  Ohio  St.  588, 

3  Add.  Eccl.  63.  8.  Lea  v.  Lea,  104  N.  Car.  603. 

1.  Wife  Alleging  Marriage  Void.  —  The  Where  the  divorce  statutes  provide 

right  to  alimony  is  generally  restricted  that  a  "  divorce  "  may  be  granted  on  ac- 

in  nullity  suits  to  cases  where  the  hus-  count  of  impotence  or  prior  marriage, 

band  alleges  the  marriag^e  to  be  void,  and  that  temporary  alimony  may  be 

•*  Where  she  [the  wife]  denies  the  ex-  granted  **  in  all  cases  of  divorce,"  it  is 

istence  of  the  marriage  she  cannot  con-  held  that  temporary  alimony  may  be 

sistently  claim  that  the  defendant  is  granted  to  the  wife  in  her  suit  for  an- 

under  any  obligation    to  provide  her  nulment  on  account  of  a  prior  marriage 

with  means  to  carry  on  her  suit  against  of  the  husband,  as  the  latter  provision 

him."     Griffin  v.  Griffin,  4;  N.  Y.  134.  is  in  express  terms  applicable   to  all 

See  also  Meo  v,  Meo,  22  Abb.  N.  Cas.  causes     enumerated    in    the    statute. 

(N.  Y.  Supreme  Ct.)  58;  Collins  v.  Col-  Brown  v.  Brown,  i8  111.  App.  445. 

lins,  71  N.  Y.  270;  Bloodgoodz'.  Blood-  ApplioationWhereHnshandlsanlnfiuLt. 

good,  59  How.  Pr.  (N.  Y.  C.  PI.)  42;  — A  mother  acting  as  guardian  for  her 

Lee  V,  Lee.  66  How.  Pr.  (N.  Y.  Super,  minor  son  in  a  suit  to  annul  his  mar- 

Ct.)207;  Blinks  z/.  Blinks,  5  Misc.  Rep.  riage   for   want  of  age  cannot  be  re- 

(N.    Y.   Super.    Ct.)   IQ3;    Bartlett  v,  quired  to  pay  temporary  alimony  or  at- 

Bartlett,  Clarke  Ch.  (N.  Y.)  460.     But  torney's  fee.    Stivers  v.  Wise,   18  N. 

see  contra^  Allen  v,  Allen,  59  How.  Pr.  Y.  App.  Div.  316. 

<M.  Y.  Supreme  Ct.)  27.  8.  See  article  Alimony,  vol.  z,  p.  407. 
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a  vinculo.  Our  courts  have  no  power  to* do  so  unless  authorized 
by  statutes  ^  which  expressly  confer  such  power,'  or  which  by 
imph'cation  include  nullity  as  well  as  divorce  suits.*  Where 
permanent  alimony  may  be  granted,  the  application  for  it,  the 
form  of  decree,  and  the  method  of  enforcing-  it,  will  conform  to 
the  procedure  in  divorce  suits.'* 

XI  CvsTODY  AVD  Maivtsvavcs  OF  Chzldrsv.  —  Whether  the 
court  may  award  the  custody  of  tho^  children  and  provide  for 
their  maintenance  in  a  case  where  the  marriage  is  declared  void, 
has  not  been  decided.^  It  is  clear  that  courts  of  equity  have 
such  power,  and  it  would  seem  that  such  remedy  could  be  granted 
in  the  nullity  suit,  in  which  case  the  procedure  would  be  the 
same  as  in  suits  for  divorce.* 

1.  On  decreeing  a  marriage  void  from  ft.  Maniago  Valid  until  BaaUffad  ToU. 

the  beginning  our  courts  have  no  power  — Where  the  statute  declares  chat  a 

to  award   permanent  alimony  unless  void    second  marriage  shall  be  valid 

such  power  is  conferred  by  statute,  under  certain  circumstances  "  until  its 

See  title  Alimony^   2  Am.  and    Eng.  nullity  is    adjudged  by  a  competent 

Encyc.  of  Law  (2d  ed.),  pp.  Z17,  :i8.  tribunal/'    a    decree  annuUing    such 

8.  Van  valley  v.  Van  valley,  19  Ohio  marriage  may  also  provide  for  a  di- 

St.    588 ;    Chunn    v.    Chunn,     Meigs  vision  of  the  property  and  the  custody 

(Tenn.)  131.  of  the  children,  substantially  as  in  a  di- 

Section  3427  of  the /^^wa  Code  (1892)  vorce  suit.    Jackson  v.  Jackson,  94  Cal. 

authorizes  the  court  to  decree  compeo-  446. 

sation   to  the  innocent  party  '*  as  in  6.  In  divorce   suits  the    application 

cases  of  divorce  "  where  a  party  has  may  be  made  pending  the  suit  and  the 

entered  into  a  void  marriage  in  good  order  may  be  made  where  a  divorce  is 

faith.     Barber  v.  Barber,  74  Iowa  301.  denied.    See  article  Divorce,  vol.  7. 

8.  Strode  v.  Strode,  3Bush(Ky.)  228.  pp.  129,  131. 

On   this  point  see  also  supra^   IX.  Innocent  Party — Bigamous  Kanlagt. — 

Temporary  Alimony,  Section  1745  of  the  AVw  York  Code  Civ. 

Xarriacfe  Void  Absolutely  Without  Do-  Pro.  provides  that  '*  an  action  to  annul 

eroo.  —  Under  a  statute  permitting  per-  a  marriage  upon  the  ground  that  the 

manent  alimony  '"  upon  decreeing  the  former  husband  or  wife  of  one  of  the 

dissolution  of  marriage,"  alimony  can-  parties  was  living,  the  former  marriage 

not  be  awarded  on  granting  a  decree  being  in  force,  may  be  maintained  by 

annulling  a  ofarriage  on  the  ground  either  of  the  parties  during  the  lifetime 

of  a  prior  marriage,  since  the  divorce  of  the  other,  or  by  the  former  husband 

statutes  in  force  at  the  time  the  second  or  wife.    Where  it  appears,  and  the 

marriage  was  contracted  declared  such  judgment  determines,  that  tiie  subse- 

marriages  absolutely  void  without  de-  quent  marriage  was  contracted  by  at 

cree  as  distinguished  from  other  classes  least  one  of  the  parties  thereto  in  good 

of  marriage  declared  to  be  void  only  faith,    *    *    *    the  issue  of  the  subse- 

when  declared  so  by  decree  of  nullity,  quent  marriage    *    *    *    are  deemed 

Stewart  v,  Vandervort,  34  W.  Va.  524.  for  all  purposes  the  legitimate  children 

The  statute  of  Maine  authorize  a  res-  of  the  parent  who  at  the  time  of  the 

toration  of  the  wife's  property  on  a  de-  marriage  was  competent  to  contract, 

cree  of  nullity  for  impotence,  and  this  and  the  issue    *    *    *    must  besped- 

precludes  the  right  to  alimony  in  such  fied  in  the  judgment,  and  the  innocent 

cases.    Chase  v.  Chase,  55  Me.  21.  party    must  be    awarded    their    cus- 

4.  The  application  should  be  made  in  todv." 

the  petition,  but  may  be  made  by  mo-  Where  a  husband  obtains  a  decree 

tion  at  any  time  before  decree.    See  that  annuls  his  marriage  because  his 

article  Alimony,  vol.  z,  p.  420.  wife  has  a   former    husband   living. 

The  decree  may  direct  alimony  pay-  although    both    parties    believed  the 

able  in  instalments  or  in  gross.    See  ^rmer  husband  was  dead,  the  custody 

article  Alimony,  vol.  i,  p.  427.  of  a  child  will  not  be  awarded  to  tho 
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XIL  Decbes.  —  The  decree  should  declare  the  marriage  void 
and  in  terms  anniil  the  marriage,  not  merely  dissolve  the  mar- 
riage as  in  a  decree  of  divorce.*  It  should  contain  appropriate 
recitals  showing  the  jurisdiction  of  the  court  over  the  subject- 
matter  and  the  parties,'  provisions  for  the  restoration  of  prop- 
erty,' or  alimony,*  and  for  maintenance  of  the  children.*  It  may 
declare  the  children  legitimate  or  illegitimate  according  to  the 
pleadings  and  proof. 

husband  if  he  cohabits  with  the  wife  lor  alimony  and  a  division  of  property, 

daring  suit,  as  he  is  not  an  innocent  In  Crump  v,  Morgan,  3  Ired.  Eq.  (N. 

party  after  such  cohabitation.     Safford  C^r.)  01,  the  court  used  the  term  "  di* 

V,  Safford,   31    Abb.  N.  Cas.  (N.   Y.  vorce     as  equivalent  to*' annulment." 

Super.  Ct.)  73.  The  decree  declared  the  marriage  to 

(It  is  submitted,  however,  that  the  have  been  '*  utterly  null  and  of  no 
term  *'  innocent  party  "  refers  to  the  effect,"  and  directed  that  the  plaintiff 
party  contracting  the  void  marriage  in  be  '*  freed  and  divorced  "  from  the  de- 
good  faith.)  fendant. 

1.  In  Rooney  v.  Rooney,  54  N.  J.  Eq.  S.  In  Simmons  v,  De  Barre,  8  Abb. 

331,  the  distinction  between  the  two  Pr.  (N.  Y.  Super.  Ct.)  269,  a  decree 

forms  of  decrees  is  made  as  follows:  annulling  the  marriage  on  the  ground 

'*  The  value  of  the  decree  of  nullity  is  of  impotence  was  held  not  admissible 

that  it  works  an  estoppel,  and  prevents  in  eWdence   because  the  decree  con- 

the  question  of  fact,  out  of  which  the  tained  no  recitals  showing  the  jurisdic- 

nuUity  arises,  from  being  again  brought  tion  of  the  court  over  the  subject-matter 

In  question.    Such  a  decree  cannot  be  and  the  parties.    The  decree  should 

properly  called  a  decree  of  '  divorce,'  have  recited  that  the  defendant  lived 

since  that  word  implies  a  dissolution  within  the  jurisdiction  of  the  court  and 

of,  and  does  by  its  terms  dissolve,  a  was  served  with  summons  therein,  or 

prior  valid  existing  contract.     The  use  appeared  in  the  suit  personally  or  by 

in  our  act  of  the  word  *  divorce  '  as  ap-  his  attorney. 

plied  to  a  decree  of  nullity  in  such  a  8.  Wheeler  v.  Wheeler,  76  Wis.  631; 

case  is  plainly  a  misnomer."  Chase  v.  Chase,  55  Me.  21. 

But  m  Brown  v.  Westbrook,  27  Ga.  4.  Barber  v.  Barber,  74  Iowa  30X. 

102,  the  decree  on  the  ground  of  insan-  ft.  Jackson  v,  Jackson,  94  Cal.  446; 

ity  was  held  to  be  for  divorce  and  not  Safford  v.   Safford,   31  Abb.   N.   Cas* 

annulment,  so  that  the  decree  may  be  (N.  Y.  Super.  Ct.)  73. 
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MARRIED  WOMEN. 

See  article  HUSBAND  AND  WIFE,  vol.  lo,  p.  191. 


MARSHALING  ASSETS. 

jnriidictlon.  —  The  marshalfng  of  assets  is  a  power  belonging 
solely  to  courts  of  equity,*  and,  in  the  absence  of  statutory 
authority,  cannot  be  exercised  in  any  other  court.* 

When  Salt  XatntaiiiAble.  —  A  bill  praying  a  court  of  equity  to  mar- 
shal assets  will  be  sustained  only  in  cases  where  such  assets  are  in 
a  complicated  state,  or  doubt  and  uncertainty  exist  as  to  the  legal 
priority  of  the  claims.' 

1.  Johnson  v.  Movse,  (Miss.  1893)  12  tiff's  petition  to  marshal  the  assets  of 

So.    Rep.    483  {^followed   in    Cain    v,  the  estate  of  his  intestate  showed  suffi- 

Moyse,  71   Miss.  653);    Barlow  v.  Brit-  cient  doubt  and  uncertainty  as  to  the 

tain,  70  Miss.  427;    Arnold  v,  Hamer,  legal   priority  of  the    several    claims 

Freem.  (Miss.)  509;  Price  z/.  Wilkinson,  against  the  estate,  and  also  com plica- 

10  Ala.  172.  tions  in  its  affairs,  it   was   held   that 

As  to  when  an  equity  court  will  ex-  there  was  sufficient  equity   shown  to 

ercise  its  power  to  marshal  assets,  see  make  the  filing  of  the  petition  proper, 

the  article  Marshaling  Assets^  Am.  and  and  that  it  was  error  to  dismiss  it  on 

Eng.  Encyc.  of  Law.  demurrer.     Daniel  v,  Columbus   Fer- 

8.  Whifire  Equitable  I>efiniM  Adminihle  tilizer  Co.,  96  Ga.  775. 
at  Law.  —  The  marshaling  of  assets  is  Bona  Fides  of  ConToyuice  Xay  Bo  Ib- 
an  equitable  power,  and  a  court  of  law  quired  Into.  —  The  bona  fides  of  a  con- 
can  only  exercise  such  power  where  an  veyance  made  by  an  intestate  to  his 
equitable  defense  is  permitted  at  law  infant  son  may  be  inquired  Into  in  a 
to  which  the  rule  of  marshaling  securi-  bill  to  marshal  assets.  And  it  may  be 
ties  is  a  reply.  Barlow  v.  Brittain,  70  inquired  into  in  a  county  in  which  the 
Miss.  427.  (^jc;^/amm^  Black  v.  Robin-  land  conveyed  does  not  lie  —  that 
son,  61  Miss.  54).  county  having  jurisdiction  of  the  par- 
Orphans*  Court.  —  The  marshaling  of  ties.  Coleman  v,  Franklin,  26  Ga. 
assets  is  purely  an  eauitable  power,  368. 

and  the  Orphans' Court  in  Alabama  has  Attaehment  Cannot  lisnA.  —  A  bill  to 

no  such  power.     Price  v,  Wilkinson,  compel  a  marshaling  of  assets  is  not  a 

10  Ala.  172.  proceeding  in   which    an    attachment 

8.  To  Bireet  Executor  in  ICanhallng  may  be  issued.     Buck  v.  Bransford,  58 

Teitator't  Aisoti.  —  A  bill  praying  the  Ark.  289. 

court  to  direct  an  executor  in  marshal-  Where  Suit  Hot  Brought  for  XarshaHng. 

ing  the  assets  of  the  testator  will  be  —  Where  an  action  which  involves  the 

sustained  only  in  cases  where,  from  priority  of  two  liens  against   the  same 

the  complication  of  the  affairs  of  the  property,   is   not  brought    to   marshal 

testator,  the  administering  of  the  estate  securities,  there  cannot  be  a  decree  to  ' 

would  be  unsafe.    Where  the  duty  of  compel  the  holder  of  the  first  lien  to 

the  executor  is  plain  the  bill  will  not  resort  to  other  property  covered  by  his 

be    sustained.     Adams    v,    Dixon,    19  lien,  but  not  by  the  second  lien ;  espe- 

Ga.  513.  cially  if  it  does  not  appear   that  such 

Where  the  facts  alleged  in  the  plain-  property  is  sufficient  to  satisfy  the  first 
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GroM-bill.  —  Where  a  bill  in  equity  is  filed  by  general  creditors 
asking  to  have  a  mortgage  declared  a  general  assignment,  if  the 
mortgagees  seek  affirmative  relief  in  marshaling  the  assets,  a  cross- 
bill is  necessary.* 

PartiM.  —  Where  it  is  sought  to  marshal  assets  in  equity,  all 
parties  in  interest  should  be  before  the  court ;  •  or,  at  least,  the 

assets  should  be  so  before  the  court  that  the  judgment  may 
operate  in  rem^  A  creditor  without  a  lien  cannot  maintain  a  suit 
for  the  marshaling  of  assets."* 

lien.     Burgess  V  Albert,  44  Mo.  App.  8.  Shedd  ».  Brattleboro  Bank,  32  Vt- 

558.  709. 

Party  Kot  Allowed   to  Modify   Claim  Corporation.  —  Wherever  an  equitable 

After  Decree.  —  When  a  bill  was  filed  to  suit  is  instituted  to  marshal  the  assets 

marshal  the  assets  of  an  insolvent  rail-  of  a  corporation,  the  corporation  itself 

road    company    and    a    receiver    ap-  is  an  indispensable   party  defendant, 

pointed,   and   the  claims  against  the  Steele  Lumber  Co.  v.  Laurens  Lumber 

company  were  numerous,  complicated  Co.,  98  Ga.  329. 

and  conflicting,  and  they  were  referred  Heirs  Beiiding  Abroad.  —  A  creditor 
to  a  master,  who  reported  upon  their  of  a  deceased  debtor  may  proceed  in 
justness,  amount  and  priority,  and  on  equity  against  heirs  residing  abroad 
consideration  of  his  report  each  case  as  absent  defendants  to  marshal  the 
was  separately  considered,  a  judgment  assets,  and  thus  subject  the  land 
of  the  court  had  upon  it,  fixing  its  descended  to  them.  Carrington  v. 
amount  and  its  priority  and  status,  in  Didier,  8  Gratt.  (Va.)  260. 
reference  to  the  other  claims  before  the  Anigneee  of  Mortgagee.  —  Where  a 
court,  and  this  being  done,  a  decree  subsequent  creditor  wishes  to  compel 
was  taken,  by  consent  of  all  parties,  the  mortgagee  or  his  assignees  tore- 
fixing  their  priorities  and  liens  and  for  sort  to  the  mortgage  security  for  pay- 
the  sale  of  the  road,  and  that  the  pro-  ment  of  the  debt,  he  must  make  the 
ceeds  should  be  brought  in  for  distribu-  assignees  parties  to  a  bill  filed  for  that 
tion,  according  to  the  priorities  of  the  purpose ;  for  a  sale  of  the  mortgaged 
several  judgments;  it  was  held,  that  premises,  in  order  to  ascertain  the  suf- 
on  the  coming  in  of  the  proceeds  of  the  ficiency  of  that  security,  could  not 
sale,  it  was  too  late  for  one  of  the  par-  be  decreed,  unless  the  assignees  were 
ties,  who  had  presented  his  claim  to  made  parties.  A  bill  against  the  mort- 
the  auditor  and  reduced  it  to  judgment  gagee  alone  is  not  adapted  to  such  a 
in  the  manner  stated,  to  modify  his  case.  Evertson  v.  Booth,  19  Johns.  (N. 
claim  so  as  to  set  up  new  liens  and  Y.)  486. 

new  equities  not  presented  to  the  mas-  To  Obtain  Payment  of  Legacy  out  of 
ter  or  to  the  court,  in  its  consideration  Sealty.  —  Where  the  personal  estate 
of  his  report,  unless  there  were  a  clear  has  been  exhausted  by  the  executor  in 
showing  of  fraud,  mistake  of  fact,  or  the  payment  of  debts  charged  upon  the 
newly  discovered  testimony,  to  explain  realty  descended  to  the  heir  at  law.  the 
the  failure  to  present  the  truth  of  the  legatee,  and  not  the  executor,  is  the 
case  at  the  bearing,  when  the  several  proper  person  to  file  a  bill  for  marshal- 
claims  and  their  priorities  were  deter-  ing  the  assets,  and  to  obtain  payment 
mined  by  the  court.  Minnehan  v.  of  the  legacy  out  of  the  real  estate. 
Brunswick  etc.,  R.  Co.,  52  Ga.  248.  MoUan  v,  Griffith,  3  Paige  (N.  Y.)  40a. 

1.  Watts  V.  Eufaula  Nat.  Bank,  76  8.  Shedd  v.  Brattleboro  Bank,  32  Vt. 

Ala.  474-  709- 

Defense  Set  Tip  in  Answer.  —  Where  a  Money  Deposited  by  Citiiens  of  Another 

creditor  having  a  lien  on  two  bonds  State.  —  Money  deposited  in  a  bank  of 

seeks  to  subject  one  of  them  to  his  one  state  by  a  citizen  of  another  state, 

claim,  his  bill  is  not  demurrable  be-  not  a  party  to  the  bill,  is  not  so  before 

cause  it  fails  to  show  what  disposition  the  court  that  the  judgment  can  oper- 

has  been  made  of  the  other  bond.     The  ate    in    rem,      Shedd    v,    Brattleboro 

creditor  having  the  junior  lien  should  Bank,  32  Vt.  709. 

insist  on  this  defense  in  his  answer.  4.  A  General  Creditor  of  a  Corporation 

Chapman  v,  Hamilton,  19  Ala.  '121.  Without  Lien  is  not  entitled  to  maintain 
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Osrporattoi  CauMt  &▼•  Its  Own  AiMti  MftwhaM.  —  A  corporation  can- 
not, as  a  plaintiff,  maintain  an  equitable  suit  to  marshal  its  own 
assets.  * 

a  suit  in  equity  for  the  marshaling  of  of  Law;  Mcllhenney  v.  Binz,  80  Tex. 

the  assets  of  the  corporation.    Steele  i;  Kimball  v,  Goodbum,  32  Mich.  10; 

Lumber  Co.  v,  Laurens  Lumber  Co.,  Hugh  v.  McRae,  Chase  Dec.  (U.  S.) 

98  Ga.  329.  466. 

A  Jndgmsnt  Creditor  WhoM  Jvdgmmit       Claim  at  Law  AgaJiwI  Bneotor.  — A 

Sas  Been  Set  Atids  has  no  standing  in  a  simple   contract   creditor    having  ob- 

courtof  equity  pending  his  appeal  from  tained  a  judgment  by  default  against 

the  order  setting  aside  the  judgment,  an  executor,  cannot  maintain  a  suit  in 

to  file  a  bill  for  the  marshaling  of  as-  equity  for  marshaling  assets  against 

sets.     Burgess  v»  Hitt,  2Z   Mo.  App.  devisees  of  the  landed  propertv,  until 

313.  he  has  fully  prosecuted  his  claim  at 

1.  Steele    Lumber   Co.    v,   Laurens  law  against  the  executor  and  his  seen- 

Lumber  Co.,  98  Ga.  339.    See  also  title  rities.    Mason  v.  Peter,  x  Munf.  (Va.) 

Marshaling  Assets^  Am.  ft  Eng.  Encyc.  437. 
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MASTER   AND    SERVANT. 

By  W,  a.  Martin. 

I  AOTIOHS  AeAnrsT  Kastsb  fob  Ikjuuxs  to  Bbxyaht,  892. 

1.  Rights  and  Remedies  for  Injuries  Occurring  in  Another 

StatCy  892. 

2.  Parties,  892. 

3.  Declaration^  Petition,  or  Complaint,  893. 

a.  Alleging  Relationship  of  MasUr  and  Servant,  893. 

b.  Alleging  that  Servant  Was  Acting  Within  Scope  of 

Employment,  893. 

c.  Alleging  Master's  Negligence,  894. 

(i)  In  General,  894. 

(2)  Alleging  Duty  to  Furnish  Safe  Machinery  and 

Appliances,  895. 

(3)  Alleging    Master's    Knowledge    of  Defective 

Machinery  and  Appliances,  896. 

(4)  Alleging  Negligence  in  Employing  or  Retaining 

Negligent  or  Incompetent  Fellow-servant,  899. 

(5)  Alleging  Failure  to  Provide  Suitable  Rules  and 

Regulations,  900. 

(6)  Alleging  Youth  or  Inexperience  of  Servant,  900. 

d.  Negativing  Contributory  Negligence,  901. 

e.  Negativing  Kmmledge  of  Defective  Machinery,  Appli- 

ances, etc,  902. 

/.  Negativing  Knowledge  of  Fellow-servant's  Incom- 
petency, 905. 

g.  Alleging  that  Injury  Was  Not  Caused  by  Fellow- 
servant,  906. 

h.  Describing  Defects  in  Works,  Machinery,  etc.,  908. 

I.  Description  of  Injuries,  910. 

/  Alleging  Notice  of  Injury,  910. 

k.  Variance,  010. 

/.  Joinder  of  Causes  of  Action,  911. 

4.  Plea  or  Answer,  913. 

a.  Negligence  of  Fellow-servant,  913. 

b.  Contributory  Negligence,  913. 
r.  Assumption  of  Risk,  914. 

d.  Disregard  of  Rules  and  Regulations,  914. 

e.  That  There  Is  No  Cause  of  Action  in  State  Where 

Injury  Occurred,  915. 

5.  Replication  or  Reply,  915. 

IL  AOTIOH8  VOB  WBOVeFVL  DlBCHABU,  91$. 
I.  Remedy  and  Form  of  Action,  915. 
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Aeti<mi  Against        MASTER  AND  SERVANT.     lUitar  te  l^mm. 

2.  Declaration  or  Complaint^  915. 

3.  Plea  or  Answer ^  917. 
m.  ACTIOn  FOB  WAes8»  918. 

IV.  EvTicive  Away,  HABBOBive,  avd  XvrnizBATnre  Sebtari^ 

918. 

1.  Form  of  Action^  918. 

2.  Declaration  or  Complaint^  919. 

3.  Indictment^  919. 

Y.   ACTI0V8  BY  KASTEB  FOB  PBB80BAL  IK JITBIBB  TO  SEBYABT,  92a 

YI  ACTI0B8  FOB  IKJUBIE8  BY  SBBYAVT,  92 1. 

1.  Form  of  Action^  921. 

2.  Parties y  c)2i. 

3.  Declaration  or  Complaint^  922. 

4.  -P/^a  ^r  Answer^  923. 

Vn  IHBICTMEBT  FOB  WOBKIire  EMPLOYEES  OYBBTIXE,  924. 

Yin.   lK8TBirCTI0B8»  924. 

I.  Limiting  Instructions  to  Pleadings  and  Evidence^  924. 

'  2.  Improper  Assumptions  of  Fact^  927. 

3.  Argumentative y  Obscure^  or  Contradictory  Instructions^  928. 

4.  Ignoring  Issues  and  Evidence^  028. 

5.  Giving  Undue  Prominence  to  Evidence^  929. 

6.  Requests  for  InstructionSy  1)2^. 

7.  Harmless  Error ^  930. 

CROSS-REFERENCES. 

As  to  Actions  and  Indictments  for  Seduction  of  Servant^  see  article 
SEDUCTION. 
Selling  Liquor  to  Servants^   see  article   CIVIL  DAMAGE 
ACTSy  vol.  4,  p.  542. 

L  ACTI0B8    A0Anr8T     1CA8TEB    FOB     IKJUBIES     TO    SSBVAET  — 

1.  Sights  and  Bemedies  for  Injuries  Ooenrriiig  in  Another  State.  — 

Where  an  action  is  brought  to  recover  for  an  injury  to  a  servant, 
the  law  of  the  place  where  the  right  was  acquired  or  the  liability 
incurred  will  govern  as  to  the  right  of  action,*  but  the  remedy 
will  be  controlled  by  the  law  of  the  state  where  the  action  is 
brought.' 

2.  Parties.  —  If  two  companies  jointly  employ  a  servant  and  he 
is  injured  while  employed  in  their  joint  service,  either  or  both 
may  be  sued ;  but  if  the  servant  is  injured  while  discharging  a 

1.  Herrick  v,  Minneapolis,  etc.,  R.  077;  Hyde  v.  Wabash,  etc.,  R.  Co.,  61 

Co.,  31  Minn.  11,  32  Minn.  435;  Illinois  lowa  441.    And  see  in  general  for  a 

Cent.  R.  Co.  v.  Cruduk,  63  Miss.  291 ;  full  discussion  of  this  subject  Am.  and 

Chicago,  etc.,  R.  Co.  c^.  Tuite,  44  111.  Eng.  Encyc.  of  Law,  title  i'Wsfa/^ /jtlier- 

App.  535;  Alabama  G.  S.  R.  Co.  v.  Car-  national  Law. 

roll,  97  Ala.  126;  East  Tennessee,  etc.,  8.  Chicago,  etc.,  R.  Co.  v.  Tuite,  44 

R.  Co.  V.  Lewis,  89  Tenn.    235;  Chi-  111.  App.  535;  Herrick  r.  Minneap<rfi8» 

cago,  etc.,  R.  Co.  v,  Doyle,  60  Miss,  etc.,  R.  Co.,  31  Minn.  11. 
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duty  for  only  one  of  them,  this  company  alone  can  be  sued.* 

3.  Seolaration,  Petition,  or  Complaint  —  a.  Alleging  Rela- 
tionship OF  Master  and  Servant.  —  In  an  action  against  the 
master  to  recover  for  personal  injuries,  the  complaint  must  show 
that,  at  the  time  of  the  injury  complained  of,  the  relationship  of 
master  and  servant  existed  between  the  plaintiff  and  the 
defendant.* 

b.  Alleging  that  Servant  Was  Acting  Within  Scope 
OF  Employment.  — The  complaint  must  also  show  that  the  per- 
son injured  was  acting  within  the  scope  of  his  employment  at  the 
time  the  injury  was  sustained  ; '  and  for  this  purpose  it  has  been 
held   sufficient    to  allege   the  conclusion  that   the  plaintiff  was 

1.  Vary  v.  Burlington,  etc.,  R.  Co.,  cient.  Di  Marcho  v.  Builders'  Iron 
42  Iowa  246.     See  also  Powell  r.  Vir-     Foundry,  18  R.  I.  514. 

ginia  Constr.  Co.,  88  Tenn.  692.  So  an  averment  that  the  defendant  at 

2.  Whalan  v.  Whipple,  (R.  I.  1887)  13  the  time  of  the  injury  owned  and 
All.  Rep.  107.  See  also  Kansas  City,  operated  a  railroad  and  that  the  plain- 
etc.,  R.  Co. «/.  Burton,  97  Ala.  240;  Mc-  tiff  was  in  its  employ  as  engineer  is 
Millan  v,  Saratoga,  etc.,  R.  Co.,  20  sufficient.  McMillan  v,  Saratoga,  etc.. 
Barb.  (N.  Y.)  449.  R.  Co.,  20  Barb.  (N.  Y.)  449. 

Ayearments  Held  Ixuui&oient.  —  It  will  When    Complaint    Bofflcient    Without 

not  be    sufficient  to    allege   that  the  Showing  Belationship. — Where  a  petition 

plaintiff  was  employed  by  the  defend-  in  an  action  for  personal  injuries  states 

ant*s  agents  and  servants,  instead  of  negligence    for   which   the   defendant 

alleging  that  he  was  employed  by  the  would  have  been  liable  to  the  plaintiff 

defendant.     Whalan  v,  Whipple,  (R.  I.  whether  he  was  a  trespasser  or  a  serv- 

1887)  13  Atl.  Rep.  107.  ant  of  the  company,  the  omission  to 

A  libel  for  injuries  to  a  stevedore  allege  the  relationship  of  master  and 
which  alleges  that  he  was  engaged  in  servant  does  not  render  the  petition 
the  service  of  the  ship  in  loading  her,  fatally  defective.  Reardon  z/.  Missouri 
that  while  he  was  in  the  hold  the  officer  Pac.  R.  Co.,  114  Mo.  384. 
in  authority  negligently  rigged  a  gang-  3.  Ayerments  Held  Sufficient.  —  An 
way  over  the  combing  of  the  hatch  for  allegation  that  at  the  time  of  receiving 
the  purpose  of  wheeling  coal,  that  the  the  injuries  the  plaintiff  was  and  for  a 
hatch  was  left  open  and  unguarded,  long  time  had  been  employed  by  the 
that  the  officers  in  authority  caused  defendant  to  assist  in  carrying  on  its 
coal  to  be  wheeled  over  the  combing  foundry  business,  and  that  at  the  time 
of  the  hatch  while  the  libelant  was  be-  of  receiving  such  injuries  he  was  en- 
low  storing  the  cargo,  and  that  a  lump  gaged  in  such  employment  on  its 
of  coal  fell  on  him  and  injured  him,  is  grounds  near  a  certain  pile  of  iron  posts 
not  sufficient  to  show  that  the  defend-  or  columns,  sufficiently  shows  that  he 
ant  was  in  the  employ  of  the  ship,  was  acting  within  the  scope  of  his  em- 
The  Conde  Wifredo,  77  Fed.  Rep.  ployment.  Di  Marcho  v.  Builders' Iron 
324.  Foundry.  18  R.  I.  514. 

Averments  Held  Snffioient.  —  A  com-  In  an  action  for  the  death  of  a  brake- 
plaint  alleging  that  at  the  time  of  the  in-  man,  a  complaint  which  alleges  that  it 
jury  the  defendant  owned  and  operated  was  the  duty  of  the  decedent  to  set  the 
a  railroad,  and  that  the  plaintiff  was  brakes  at  all  stations  where  the  trains 
then  in  its  service  as  switchman  and  stopped,  that  he  fell  between  the  cars 
was  injured  while  in  the  actual  dis-  while  attempting  to  reach  his  post  of 
charge  of  his  duties  as  such,  sufficiently  duty  through  a  window  in  the  top  of 
sets  forth  the  relation  of  master  and  the  caboose  negligently  placed  near  the 
servant.  Kansas  City,  etc.,  R.  Co.  v.  end  of  the  car,  and  that  this  was  the 
Burton,  97  Ala.  240.  usual  way  to  his  post  of  duty,  is  not 

An  averment  that  the  plaintiff  was  bad   as  showing  that  he  was  absent 

employed  by  the  defendant  to  assist  in  from   his   post  of    duty   when   killed, 

the  work  of  carrying  on  its  business  and  Louisville,  etc.,   R.   Co.   v.   Hobbs,   3 

was  so  engaged  when  injured  is  suffi-  Ind.  App.  445. 
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engaged  in  the  discharge  of  his  duties.^ 

FellowHMnruit  Aeting  Witiiin  Soope  of  Hia  Empioyiiinit.  —  So  if  the  injury 
was  caused  through  the  negligence  or  incompetency  of  a  fellow- 
servant  the  complaint  must  show  that  the  fellow- servant  was  act- 
ing within  the  scope  of  his  employment  at  the  time  of  the  injury.* 

c.  Alleging  Master's  Negligence  —  (i)  In  General.  —  The 

complaint  should  point  out  specifically  the  neglect  complained  of, 
and  the  trial  should  be  had  on  the  issues  thus  made ;'  and  the 
negligence  complained  of  should  be  alleged  directly,  and  not  by 
way  of  implication  or  argumentatively.* 

DofeetiYe  Applianees.  —  If  a  servant  is  injured  by  defects  in  the  ap- 
pliances or  instrumentalities  of  the  business,  he  must  show  some 
fault  on  the  part  of  the  master,  as  that  he  did  not  exercise  due 
care  in  providing  them  originally,  or  that  he  did  not  exercise  such 
care  in  keeping  them  in  repair ;  and  the  complaint  should  allege 
the  particular  duty  which  the  master  failed  to  perform.* 

1.  Kansas  City,  etc.,  R.  Co.  v.  Bur-    ciently  raises  an  issue  as  to  the  def end- 
ton,  97  Ala.  240.  ant's  negligence.     Fraser  v.  Red  River 

2.  Helfrich  v,  Williams,  84  Ind.  553.     Lumber  Co.,  42  Minn.  520. 

8.  Knahtla    v,    Oregon  Short  Line,  Where  an  employee  sues  for  injuries 

etc.,  R.  Co.,  21  Oregon  136.  sustained  while  riding  on  a  handcar,  a 

4.  See  generally  article  Negligence.)  complaint  which   merely  charges  the 

Under  the    West   Virginia  statute  a  injury  as  being  so  received  by  reason 

declaration  in  an  action  for  injuries  of  the  car  having  no  brakes,  without 

caused  by  a  defective  water-tank,  which  alleging  that  such  cars  were  usually 

alleges  merely  by  implication  the  de-  supplied  with  brakes,  is  not  sufficient, 

fendant's  failure  to  provide  and  keep  Miller  v.  Union  Pac.  R.  Co.,  2  McCrary 

in  good  order  a  water-tank  at  a  certain  (U.  S.)  87. 

station  where  the  accident  occurred,  will  Showliw  that  AppUanow  Were  vate 

not,  for  that  reason,  be  held  demur-  Control  of  Vaster.  —  Where  a  railroad 

rable.     Humphreys  v.  Newport  News,  brakeman  sues   the  company   for  in- 

etc.,  Co.,  33  W.  Va.  135,  juries  caused  by  collision  with  a  low 

6.  Peerless  Stone  Co.  v.  Gray,  10  Ind.  highway  bridge  over  its  road,  it  must 

App.   324;    Knahtla  v,   Oregon  Short  be  alleged  that  the  bridge  was  erected 

Line,  etc.,  R.  Co.,  21  Oregon  136;  Wild  or  maintained  by  the  railroad  company. 

V.  Oregon  Short  Line,  etc.,  R.  Co.,  21  Louisville,  etc.,  R.  Co.  v.  Hall,  87  Ala. 

Oregon  159;  Laporte  v.  Cook,  20  R.  I.  708. 

12.  FeUow-tenraat*!    Vofligeiioe.  —  If    a 

An  allegation  that  a  pile-driver  by  count  contains  a  sufficient  averment  of 

which  the  plaintiff  was  injured  was  in-  negligence  on  the  part  of  the  company 

secure  and  was  so  negligently  operated  in  allowing  a  stone  in  the  side  of  a  cut 

by  the  defendant  that  a  weight  used  in  to  project  in  dangerous  proximity  to 

connection  with  it  fell  from  its  fasten-  the  track,   whereby  the  plaintiff  was 

ings  and  injured  the  plaintiff,  alleges  struck  and  injured  while  ascending  to 

negligence    in    using    defective    ma-  the  top  of  a  car  by  a  ladder  on  the  oat- 

chinery.      Santa   Fe,   etc.,   R.   Co.   v.  side,  an  additional  averment  of  negli- 

Hurley,  (Arizona  1894)  36  Pac.   Rep.  gence  on  the  part  of  the  conductor  is 

216.  ordering  the  plaintiff  to  ascend  at  thai 

So  a  complaint  alleging  that  the  de-  time  and  place,  though  defective,  does 

fendant  caused  a  pile  of  lumber  to  be  not  destroy  the  legal  sufficiency  of  the 

constructed,  and  provided  steps  as  a  count.    Georgia  Pac.  R.  Co.  v.  Davis, 

means  of  ascent,  carelessly  using  a  92  Ala.  300. 

weak  board  for  one  of  the  steps,  and  Alleging  Wilful  Vegleet  of  XhitT*  —  Un- 

that    the    plaintiff,   in    attempting    to  der  a  statute  which  gives  a  right  of 

ascend,  stepped  on  the  board,  which  action  against  a  mine  owner  for  "  wil- 

broke  and  caused  him  to  fall,   suffi-  ful  failure  '*  to  supply  props  when  re- 
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(2)  Alleging  Duty  to  Furnish  Safe  Machinery  and  Appliances,  — 
Where  it  is  claimed  that  the  injuries  were  caused  through  the 
master's  neglect  in  failing  to  furnish  suitable  appliances,  etc.,  it 

is  usual  to  allege  that  it  was  the  master's  duty  to  furnish  suitable 
appliances.^     In  alleging  the  duty  of  the  master  in  this  regard, 

the  complaint  will  be  defective  if  it  charges  a  higher  duty  than 
the  law  imposes.*     But  it  has  been  said  that  an  express  allega* 

quired,  the  petition  must  allege  a  wilful  to  keep  a  certain  ladder  '*  in  good,  safe, 

disregard  of  duty,  or  it  will  be  insuffi-  and  secure  condition,  so  that  those  in 

cient.     Leslie  v.   Rich  Hill  Coal  Min.  its  employment  might  ascend  and  d^- 

Co,,  no  Mo.  31.  scend  the  shaft  upon  the  same,  secure 

1.  Allegationi  of  Dnty  Held  Snfflcient.  from  harm,"  imposes  too  broad  a  duty 

—  A  complaint  alleging  that  the  defend-  on   the  defendant  and  should   be   so 

ant  promised  10  furnish   the  plaintiff  amended  as  to  confine  that  duty  to  the 

with  a  safe  handcar  and  to  have  the  exercise  of  a  reasonable  care  and  dili- 

defective  one  repaired,  but  that  it  had  gence.      Canter    v.    Colorado    United 

neglected  and  failed  to  do  so,  by  reason  Min.  Co.,  35  Fed.  Rep.  41. 

whereof  the  injury  had  occurred,  suffi-  So  a  count  alleging  that  the  defend- 

ciently  alleges  an  obligation  and  duty  ant  was  bound   to   have   furnished   a 

on  the  part  of  the  defendant  to  furnish  push-pole  constructed  in  the  best  and 

the    plaintiff    with    a    safe    handcar,  safest  manner  is  bad  because  it  is  the 

Texas,  etc.,   R.  Co.  r.   Kane,  2  Tex.  duty  of  the  master  only  to  use  ordinary 

App.  Civ.  Cas.,  g  18.  care  to  provide  suitable  and  safe  mate- 

A  declaration  which  alleges  that  the  rials.  Norfolk,  etc.,  R.  Co.  v,  Jackson, 
accident  by  which  the  deceased  was  (Va.  1888)  6  S.  E.  Rep.  220. 
killed  occurred  at  or  near  his  depot,  Complaint!  Held  Not  Bad  ai  Charging 
and  that  the  locomotive  or  tender,  *'  or  Too  High  a  Dnty.  —  A  declaration  which 
one  of  them,"  ran  against  the  de-  alleges  that  it  was  the  duty  of  the  de- 
ceased, and  which  alleges  negligence  fendants  to  have  kept  the  brakes,  etc., 
and  that  the  defendant  did  not  provide  in  sufficient  repair  is  not  demurrable  as 
suitable  appliances,  is  not  demurrable  charging  a  higher  duty  than  the  law 
for  failure  to  allege  expressly  that  the  imposes.  Richmond,  etc.,  R.  Co.  v, 
defendant  did  not  use  '*  due,  reason-  Burnett,  88  Va.  538. 
able,  and  ordinary  care  "  to  provide  So  a  declaration  in  an  action  against 
proper  appliances.  Norfolk,  etc.,  R.  an  employer  that  it  was  his  duty  to 
Co.  V.  Jackson,  (Va.  1888)  6  S.  E.  Rep.  keep  the  roof  of  an  oven  *'  in  a  safe 
220.  condition,  so  as  not  to  be  dangerous  to 

A  declaration  alleging  that  it  was  the  servants  of  said  defendants,"  is  not 

the  defendant's  duty  to  see  that  its  insufficient,  at  least  after  verdict,  on  the 

machinery  was  in  as  safe  condition  as  ground  that  it  charges  him  with  liability 

could  reasonably  be  provided  by  due  as  an  insurer  instead  of  with  the  duty 

and  proper  skill,  which  it  had  failed  to  to  furnish  reasonably  safe  appliances, 

do,  states  the  master's  duty  correctly.  Cribben  v,  Callaghan,  156  III.  549. 

South  West  Imp.  Co.  v.  Smith,  85  Va.  A  complaint  alleging  that  the   de- 

306.  fendant  did   not  furnish   *'  the  safest 

An  allegation  that  it  was  the  defend-  and  best  appliances  to  be  used  by  him 

ant*s  duty  to  keep  a  row  of  barrels  in  in  the  performance  of  his  duties,"  and 

such  condition  that  they  would  not  fall  *'  carelessly  and  negligently  failed  and 

upon  the  plaintiff  is  an  allegation  of  the  omitted  to  furnish  to  him  a  coupling 

master's  duty  to  provide  his  employees  knife  or    coupling    hook,"   does   not 

with  a  safe  place  in  which  to  work,  require  the  highest  degree  of  care  in 

Libby  v,  Scherman,  146  111.  540.  furnishing     appliances.       Bonner     v. 

8.  Norfolk,  etc.,   R.   Co.  v.  Jackson,  Moore,  3  Tex.  Civ.  App.  416. 
(Va.  1888)  6  S.  E.   Rep.  220;  Canter  v.  General  Allegation  as  to  Dnty  when  Not 
Colorado   United   Min.   Co.,    35    Fed.  Controlling.  —  An  allegation  that  **  de- 
Rep.  4r.  fendant  failed  to  provide  a  safe  place 

Complaint  Held  Bad  for  Charging  Too  for  plaintiff  to  work  "  does  not  control 

High    a    Dnty.  —  A    complaint    which  when  followed  by  a  specific  statement 

alleges  that  it  was  the  defendant's  duty  of  the  facts  alleged  to  have  rendered 
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tion  of  the  master's  duty  is  not  material,  because  the  law  implies 
the  duty  from  the  facts  stated,* 

(3)  Alleging  Master's  Knowledge  of  Defective  Machinery  and 
Appliances  —  0Mi«ral  Bvle. —  In  a  number  of  jurisdictions  it  has 
been  held  necessary,  in  an  action  by  a  servant  against  his  master 
to  recover  damages  for  personal  injury  caused  by  the  defective 
state  of  machinery,  appliances,  or  premises  provided  by  the 
master,  to  allege  that  the  defect  causing  the  injury  was  known  to 
the  master,  or  was  such  that  with  reasonable  diligence  and  atten- 
tion to  his  business  it  ought  to  have  been  known  to  him.* 

the  place  dangerous.     Wild  v,  Oregon  the  means  of  knowing  that  the  coupling 

Short  Line,  etc.,  R.  Co.,  21  Oregon  159.  was  defective. 

1.  Cribben  v.  Callaghan,  156  111.  549.  New  York,  —  McMillan  v.  Saratoga. 

2.  Connecticut.  —  O'Keefer.  National  etc.,  R.  Co.,  20  Barb.  (N.  Y.)  449;  An- 
Folding  Box,  etc.,  Co.,  66  Conn.  38.  derson  v.  New  Jersey  Steamboat  Co.,  7 
See  also   Hayden  v.  Smith vi lie  Mfg.  Robt.  (N.  Y.)  611. 

Co.,  29  Conn.  548.  Rhode  Island.  —  Whalan  v,  Whipple. 

Kansas. — Carrutherst/.  Chicago,  etc.,  (R.  I.  1887)  13  Atl.  Rep.  107. 

R.  Co..  55  Kan.  600.  Virginia,  —  Norfolk,  etc.,  R.  Co.  r. 

Kentucky. — Bogenschutz  v.  Smith,  84  Jackson,  85  Va.  489. 

Ky.  330.  United    States.  —  Dixon   v.    Western 

Illinois.  —  Sack  v.  Dolese,  137  111.  129.  Union  Tel.  Co.,  68  Fed.  Rep.  630:  Par- 

Compare  Chicago,  etc.,  R.  Co.,  Hines  rott  v.  New  Orleans,  etc.,   R.  Co.,  62 

132  111.  161.  Fed.  Rep.   562.      See  also  KidweU  v. 

Indiana. — Pennsylvania  Co.  v.  Cong-  Houston,  etc.,  R.  Co.,  3  Woods  (U.  S.) 

don,  134  Ind.  226;    Pittsburg,  etc.,  R.  313. 

Co.  V.  Adams,  105  Ind.  151;  Chicago,  Contra^  see  Branch  v.  Port  Royal, 
etc.,  R.  Co.  V.  Fry,  131  Ind.  319;  etc.,  R.  Co.,  35  S.  Car.  405,  holding  that 
Evansville,  etc.,  R.  Co.  v.  Duel,  134  want  of  knowledge  on  die  part  of  the 
Ind.  156;  Columbus,  etc.,  R.  Co.  v.  master  is  a  matter  of  defense;  Hoffman 
Arnold,  31  Ind.  174;  Louisville,  etc.,  z'.  Dickinson,  31  W.  Va.  142;  Berne  9. 
Consol.  R.  Co.  V.  Miller,  140  Ind.  685;  Gaston  Gas  Coal  Co.,  27  W.  Va.  285. 
Lake  Erie,  etc.,  R.  Co.  v.  McHenry,  10  AppUoations  of  the  Bnlo — Defective 
Ind.App.  525;  New  Kentucky  Coal  Co.  Lantern.  —  In  an  action  by  a  freight 
V,  Albani,  12  Ind.  App.  497;  Lake  brakeman  for  injuries  alleged  to  have 
Shore,  etc.,  R.  Co.  v.  kurtz,  10  Ind.  been  caused  through  the  use  of  a  de- 
App.  60;  Cleveland,  etc.,  R.  Co.  v.  fective  lantern,  it  must  be  averred  that 
Sloan,  II  Ind.  App.  401;  W.  C.  De  the  defendant  knew  or  with  reasonable 
Pauw  Co.  V.  Stubblefield,  132  Ind.  182;  diligence  might  have  known  of  the  de- 
Pennsylvania  Co.  V.  Sears,  136  Ind.  feet.  Pennsylvania  Co.  v.  Congdoo, 
460.     Contra^    Ohio,    etc.,    R.    Co.    v.  134  Ind.  226. 

Pearcy,  128  Ind.  197,  where  it  was  held  Defective    Roof    of    Mine,  —  In    an 

that  a  complaint  alleging  that  a  brake  action  against  a  mining  company  for 

was  defective  in  certain  particulars,  and  injuries  caused    by  failure   to  render 

that  the  defendant    negligently   used  safe  the  roof  of  the  defendant's  mine, 

such  brake  in  its  business  on  the  day  a  general  averment  of  negligence  on 

of  the  injury,  and  for  many  days  prior  the  defendant's  part  and  the  plaintiff's 

thereto,  was  not  bad  though  it  did  not  want  of  negligence  is  insufficient.    The 

aver  affirmatively  that   the  defendant  complaint  should  allege  the  defendant's 

knew  of  the  defect;  Louisville,   etc.,  knowledge  and  the  plaintiff's  want  of 

Consol.  R.  Co.  V.  Utz.  133  Ind.  265,  knowledge  of  the  dangerous  condition 

where  it  was  held  sufficient  to  allege  of  the  roof.     New  Kentucky  Coal  Co. 

that   the    defendant    had    negligently  v.  Albani,  12  Ind.  App.  497. 

furnished  the  defective  coupling  which  Poisonous  Materials.  —  In  an  action 

caused  the  injury,  or  had  neglig^ently  for  injuries  received  while   steamiog 

failed  to    furnish    safe    and    suitable  paper,  in  order  that  it  might  be  folded, 

couplings,   without    alleging    affirma-  m  methods  not  ordinarily  used  because 

tively  that  the  defendant  knew  or  had  of  the  volatilization  of  poison  in  the 
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Promife  to  Bepsir — Eeaaonable  Time.  —  And  according  to  some  deci- 
sions, if  the  defendant  has  had  actual  notice  of  the  defects,  and 
has  promised  to  remedy  them,  it  should  be  alleged  that  a  reason- 
able time  had  elapsed  after  the  promise  was  made  for  the  defend- 
ant to  make  the  repairs.* 

Company's  Offioen.  —  It  has  been  held  unnecessary,  however,  to 
state  the  names  of  a  corporation's  officers  who  had  knowledge  of 
the  defects  complained  of.* 

Length  of  Time  Defeete  Ezieted.  —  So  it  has  been  held  unnecessary  to 
allege  the  exact  length  of  time  that  such  defects  had  existed.* 

Equivalent  Averments.  —  In  some  jurisdictions  the  complaint  either 
must  allege  that  the  master  knew,  or  by  the  exercise  of  reason- 
able care  might  have  known,  of  the  defects  complained  of,  or  it 
must  contain  some  equivalent  averment ;  but  an  equivalent  aver- 
ment will  be  sufficient.* 

paper,  if  the  complaint  fails  to  allege  A  complaint  for  an  injury  to  an  em- 
that  the  defendant  knew  or  ought  to  ployee  on  a  construction  train,  alleging 
have  known  that  the  paper  contained  absence  of  contributory  negligence  and 
poison,  it  is  demurrable,  though  it  that  the  injury  resulted  from  the  care- 
alleges  that  the  defendant  negligently  less  and  unskilful  construction  of  the 
placed  the  plaintiff  at  that  work  and  road,  of  which  the  defendant  knew,  but 
that  the  plaintifl's  injuries  were  due  to  thp  plaintiff  did  not,  because  the  plain- 
the  defendant's  negligence.  O'Keefe  tiff  had  not  been  over  that  part  of  the 
V.  National  Folding  Box,  etc.,  Co.,  66  road  before  the  accident,  is  good. 
Conn.  38.  Evansville,  etc.,  R.  Co.  v.  Doan,  3  Ind. 

Allegations  Held  Snilloient.  —  A  com-  App.  453. 
plaint  alleging  that  while  the  decedent,  A  complaint  is  sufficient  if  it  alleges 
a  yardmaster  in  the  defendant's  em-  that  defendant  knew  his  machinery  to 
ploy,  was  making  up  a  train  and  be  defective,  and  that  the  plaintiff  was 
•coupling  cars  his  foot  caught  under  the  inexperienced  and  ignorant  of  such 
sliveredportionof  a  defective  tie,  where-  defect.  Greenberg  «/.  Whitcomb  Lum- 
by  he  was,  without  fault,  thrown  down  ber  Co.,  90  Wis.  225. 
on  the  track,  run  over,  and  killed;  that  1.  Whalan  v.  Whipple,  (R.  I.  1887) 
the  decedent  had  no  knowledge  of  the  13  Atl.  Rep.  107;  Stephenson  v.  Dun- 
defective  tie  which  caused  his  injuries,  can,  73  Wis.  404. 

and  that  the  defendant  had  knowledge  2.  Lake  Shore,  etc.,  R.  Co.  v,  Stupak, 

of  such  defect  long  enough  before  the  123  Ind.  210;  Woodbury  v.  Post,  158 

decedent  was  injured  to  have  repaired  Mass.  140. 

the  same,  but  neglected  to  do  so,  states  8.  Wabash,  etc.,  R.  Co.  v.  Morgan, 

a  cause  of  action.     Pennsylvania  Co.  132  Ind.  430. 

V.  Brush,  130  Ind.  347.  4.  O'Connor  v.  Illinois  Cent.  R.  Co., 

In  an  action  for  injuries  from  de-  83  Iowa  105;  Crane  z/.  Missouri  Pac.  R. 

fective  machinery,  a  complaint  alleging  Co.,  87  Mo.   588;  Current  t/.  Missouri 

that  the  defects  arose  out  of  the  long-  Pac.   R.  Co.,  86  Mo.  62;  Wills  v.  Cape 

continued    use    and  improper  adjust-  Girardeau  Southwestern  R.  Co.,  44  Mo. 

ment  of  the  machinery;  that  the  de-  App.  51;  Johnson  v.  Missouri  Pac.  R. 

fendant    knew  of  the  defects  several  Co.,  96  Mo.  340;  Hall  v,  Missouri  Pac. 

weeks  before    the  accident,    and    re-  R.  Co.,  74  Mo.  298:  Bowie  v.  Kansas 

peatedly  promised    to   remedy   them,  City,  51  Mo.  456;  Warner  v.  Western 

but  neglected  to  do  so;  that  while  act-  North  Carolina  R.  Co.«  94  N.  Car.  250; 

ing  under  the  direction >of  the  defend-  San  Antonio,  etc.,  R.  Co.  r.  Parr,  (Tex. 

aot's  superintendent,  the  plaintiff  was  Civ.  App.  1894)  26  S.  W.  Rep.  861.     See 

injured,  solely  because  of  the  defective  also  St.  Louis,  etc.,  R.  Co.  v.  George, 

condition  of  the  machinery,  sufficiently  85  Tex.  150;  Preston  v,  St.  Johnsbury, 

states #  the     defendant's     negligence,  etc.,  R.  Co.,  64  Vt.  280. 

Romona  Oolitic  Stone  Co.  v,  Phillips,  Ayermmits  Held  to  Be   BqniTatont. — 

XI  Ind.  App.  118.  That  the  def^dant  carelessly  and  neg- 
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Vadtf  tha  Alabuia  BUtuto  ^  it  must  be  alleged  in  the  words  of  the 
statute  or  in  substance  that  the  defect  arose  from,  or  was  not  dis- 
covered and  remedied  owing  to,  the  negligence  of  the  defendant, 
or  of  some  other  person  intrusted  by  him  with  the  duty  of  seeing 
that  the  ways,  works,  etc.,  were  in  proper  condition.*  It  is  not 
necessary,  however,  to  state  the  name  of  the  person  intrusted 
with  such  duty.*  Nor  is  it  necessary  expressly  to  allege  that  a 
reasonable  time  within  which  to  remedy  the  defects  intervened 
after  their  discovery,  where  it  is  alleged  that  the  master  negli- 
gently failed  to  remedy  them.* 

liffently  furnished  a  defective  machine,  engine  or  locomotive  which  was  ont  of 

Warner  v.  Western  North  Carolina  R.  order,  so  that  it  could  not  be  stopped 

Co.,   94    N.    Car.   250;  or   appliance,  promptly,"  and  that  the  plaintiff  was 

Crane  v,  Missouri  Pac.  R.  Co.,  87  Mo.  injured  "  by  reason  of  said  negligently 

588.  defective  condition  of  said  engine,"  is 

That  the  defendant  negligently  and  not  suflScient.     Mobile,  etc.,  R.  Co.  v. 

carelessly  permitted  a  loose  iron  rail  to  George,  94  Ala.  199. 

remain  upon  the  path  alongside    the  A  complaint  which  alleges  that  Che 

trade  used  by  switchmen  in  the  neces-  defect  had  existed  for  a  long  time  and 

sary  discharge  of  their  duties.    Hall  that  the  master  had  negligently  failed 

V,    Missouri    Pac.    R.    Co.,    74     Mo.  to  remedy  it,  and  negligently  permitted 

298.  the  machinery  to  be  us^  in  its  defective 

That  the  plaintiff's  injury  was  caused  condition,  sufficiently  charges  the  mas- 

wholly  by  the  defendant's  negligently  ter  with  negligence.     Conrad  v.  Gray, 

permitting    a    defectively  constructed  109  Ala.  130. 

car  to  be  used.     O'Connor  v.  Illinois  8.  Woodward  Iron  Co.  v.  Hemdon, 

Cent.  R.  Co.,  83  Iowa  105.  114  Ala.  191,  <7v^rr«/iM^ Louisville,  etc.. 

That  the  accident  complained  of  was  R.  Co.  v,  Bouldin,  no  Ala.  185;  Mc- 
caused  by  the  defendant's  negligence  Namara  v.  Logan,  100  Ala.  187. 
in  leaving  a  hole  between  the  ties  and  Under  Code  Ala.  (1886),  g  2590,  subd. 
between  the  rails  where  the  coupling  2,  where  it  is  sought  to  recover  for 
was  to  be  made.  This  allegation  is  an  injury  to  an  employee  caused  by 
sufficient  to  admit  evidence  that  the  reason  of  the  negligence  of  another  em- 
defendant  had  knowledge  of  the  de-  ployee  intrusted  with  superintendence, 
fective  condition  of  the  track.  San  whilst  in  the  exercise  of  such  super- 
Antonio,  etc.,  R.  Co.  V.  Parr,  (Tex.  Civ.  intendence,"  the  complaint  10  be  suffi- 
App.  1894)  26  S.  W.  Rep.  861.  cient    must    aver  the   name  of   such 

1.  Code  Ala.  (1886),  §2590,  subsec.  5,  superintendent  so  charged  to  have  been 
imposes  a  liability  upon  an  employer  negligent.  Woodward  Iron  Co.  v. 
for  an  injury  to  an  employee  caused  by  Herndon,  114  Ala.  191. 

reason  of  a  defect  in  machinery  con-  4.  Conrad  v.    Gray,    109   Ala.   130; 

nected  with  or  used  in  the  business  of  Woodward  Iron  Co.   r.  Jones,  80  Ala. 

the  employer  or  master,  where  such  de-  123.     See  also  Louisville,  etc.,  R.  Co. 

feet  *'  arose  from,  or  had  not  been  dis-  v.  Hawkins,  92  Ala.  241,  where  it  was 

covered  or  remedied  owing  to,  the  neg-  held  that  an  averment  that  the  defect 

ligence  of  the  master  or  employer,  or  of  had  not  been  discovered  or  remedied 

some  person  in  the  service  of  the  mas-  owing  to  the    defendant's  negligence 

ter  or  employer  and  intrusted  by  him  imported    that    it    had    existed   long 

with  the  duty  of  seeing  that  the  ways,  enough  to  have  been  discovered  and 

works,   machinerv,   or  plant  were  in  remedied.     But  see  Seaboard  Mfg.  Co. 

proper  condition.  v,  Woodson,  94  Ala.  143,  where  it  was 

2.  Mobile,  etc.,  R.  Co.  v.  George,  94  held  necessary  to  allege  that  there  had 
Ala.  199;  Seaboard  Mfg.  Co.  v.  Wood-  been  a  reasonable  time  and  opportunity 
son,  94  Ala.  143;  Louisville,  etc.,  R.  to  remedy  the  defect,  and  that  it  was 
Co.  V,  Davis,  91  Ala.  487.  not  sufficient  to  allege  that  the  defend- 

Allegatioiis  Held  IninAeimit.  —  On  ant  knew  of  the  defect  or  migtit  have 
averment  that  the  defendant  '*  negli-  known  of  it  by  the  exercise  of  reason- 
gently  used  in  its  said  business  a  steam    able  diligence. 
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(4)  Alleging  Negligence  in  Employing  or  Retaining  Negligent  or 
Incompetent  Fellow-servant.  —  In  an  action  to  recover  for  personal 

injuries  to  an  employee,  caused  by  the  negligence  or  incompe- 
tency of  a  fellow-servant,  the  complaint  must  allege  negligence 
on  the  part  of  the  master  in  employing  such  fellow  servant  or  in 
retaining  him  after  his  negligence  or  incompetency  became 
known.*      A   declaration   merely  alleging   an   injury   sustained 

1.  California,  —  Collier  v.  Steinhart,  In  an  action  against  the  owners  of  a 

51  Cal.  116.  mine  to  recover  damages  for  an  injury 

Indiana,  —  Bogard  v,  Louisville,  etc.,  sustained  by  an  employee,  if  the  com- 

R.  Co.,  100  Ind.  491;  Indiana,  etc.,  R.  plaint    alleges  that    the    injury    was 

Co.  V,  Dailey,  110  Ind.  75;  Slattery  v.  caused  by  the  negligence  and  want  of 

Toledo,  etc.,  R.  Co.,  23  Ind.  81;  Thayer  skill  of    the    engineer,   and   that    the 

V.  St.  Louis,  etc.,  R.  Co.,  22  Ind.  26;  superintendent    had    full     power     to 

Brazil,  etc.,  Coal  Co.  v,  Cain,  98  Ind.  control  the  working  of  the  mine,  and 

282.  employed  all  workingmen  at  his  discre- 

Kansas,  —  Dow  v,  Kansas  Pac.  R.  tion,  it  must  also  allege  t^at  the  def  end- 
Co.,  8  Kan.  642;  Union  Pac.  R.  Co.  ants  were  negligent  in  employing  th< 
V,  Milliken,  8  Kan.  647;  Union  Pac.  R.  superintendent,  or  it  does  not  state  a. 
Co.  V,  Young,  8  Kan.  658.  cause  of  action.    Collier  v,  Steinhart^ 

Maine,  —  Blake  v,   Maine  Cent.  R.  51  Cal.  116. 

Co.,   70    Me.  60;    Elwell    v.   Hacker,  ATttrmBnts  Held  Saffleleiit. — An  alle- 

86  Me.  416;   Lawler  v,  Androscoggin  gation    that    the    fellow-servant    was- 

R.  Co.,  62  Me.  463.  incompetent,  and  that  the  master  em* 

Missouri,  —  Moss  v.  Pacific  R.  Co.,  ployed    him    with  knowledge    of    his^ 

49  Mo.  167.  inexperience,   is   sufficient    when   the 

North    Carolina,  —  Hagins  v.   Cape  complaint  is  based  on  the  theory  that  the 

Fear,   etc.,   R.  Co.,  106  N.  Car.  537;  master  was  negligent  in  selecting  an; 

Hobbs  V,  Atlantic,  etc.,  R.  Co.,  107  N.  incompetent  servant.    Conrad  v.  Gray^ 

Car.  I.  109  Ala.  130. 

Rhcde  Island,  —  Di  Marcho  v.  Build-  So  a  petition  which  alleges  that  the* 

ers*  Iron  Foundry,  18  R.  I.  514.  employer's  act  in  employing  the  serv- 

Texas.  —  Galveston  Rope,  etc.,  Co.  v,  ant  by  whose  negligence  the  injury  re- 

Burkett,  2  Tex.  Civ.  App.  308.  suited  was  careless  and  negligent,  and 

Bmioii  finr  Bvle.  —  A  master  is  not  that  as  a  consequence  thereof  an  in- 
liable  in  damages  to  an  employee  or  competent  servant  was  employed,  suffi* 
servant  for  injuries  resulting  from  the  ciently  charges  that  the  employer  knew 
negligence  of  a  co-employee  or  fellow-  or  ought  to  have  known  of  the  serv^ 
servant  engaged  in  the  same  general  ant*s  incompetency.  Galveston  Rope» 
employment,  unless  the  master  has  been  etc.,  Co.  t/.  Burkett,  2  Tex.  Civ.  App, 
guilty  of  negligence  in  the  employment  308. 

of,  or  after  notice  continuing  in  his  em-  And  where  an  employee  seeks  to  re^ 

ployment,  the  negligent  or  incompetent  cover  for  injuries  received  through  the 

employee    through  whose   negligence  negligence  of  a  co-employee,  it  will  be 

the   injury  was  caused.      Bogard    v,  sufficient  to  allege  that  the  company 

Louisville,  etc.,  R.  Co.,  100  Ind.  491:  had  notice  of  the  negligent  habits  of 

Brazil,  etc.,  Coal  Co.  v,  Cain,  98  Ind.  such  employee.     Lake  Shore,  etc.,  R. 

282.  Co.  V.  Stupak,  123  Ind.  210. 

Applieatioiif  of  Bnle.  —  In  an  action  Varlanoe.  —  In  an  action  by  an  em- 
against  a  railroad  company  a  com-  ployee  against  his  employer  for  injuries- 
plaint  which  alleges  that  the  plaintiff  caused  by  the  negligence  of  a  fellow- 
was  an  employee  of  the  defendant  and  servant,  an  allegation  that  the  employer 
was  injured  by  the  negligence  of  the  knew  of  the  fellow-servant's  incompe- 
engineer  in  charge  of  the  locomotive,  tence  is  not  supported  by  proof  simply 
without  any  allegation  that  the  engineer  of  an  employment  without  reasonable 
was  incompetent  and  that  the  company  inquiry  as  to  fitness.  Employment 
with  knowledge  of  that  fact  reuined  without  reasonable  inquiry  is  a  differ- 
him  fn  service,  does  not  state  a  cause  ent  issue  from  continuance  in  service 
of  action.  Hagins  v.  Cape  Fear,  etc.,  after  knowledge  of  incompetency* 
R.  Co.,  106  N,  Car.  537,  though  they  may  be  equal  in  their 
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through  the  negligence  of  a  fellow-servant  does  not  state  a  cause 
of  action.* 

(0  Alleging  Failure  to  Provide  Suitable  Rules  and  Regulations, 
—  The  cause  of  action  may  be  based  on  the  failure  of  the  defend- 
ant to  provide  suitable  rules  and  regulations,  and  a  complaint 
charging  the  defendant  with  negligence  in  failing  and  omitting  to 
provide  suitable  rules,  signals,  or  system  to  be  observed  in  carry- 
ing on  its  business,  as  a  result  of  which  the  plaintiff  received  the 
injuries  complained  of,  will  be  good.*  If  a  failure  to  provide 
suitable  rules  and  regulations  is  alleged,  no  recovery  can  be  had 
on  proof  that  the  plaintiff  had  not  seen  or  been  informed  of  or 
furnished  with  any  such  rules  and  regulations.' 

(6)  Alleging  Youth  or  Inexperience  of  Servant,  —  If  the  cause 
of  action  is  based  on  the  negligence  of  the  master  in  placing  a 
servant  at  work  which  he  is  too  young  or  inexperienced  to  perform, 
or  in  failing  to  warn  a  young  or  inexperienced  servant  of  the 

suits,  so  far  as  fixing  the  liability  of  the  plaint  which  charges  the  company  with 

employer  is    concerned.     Union   Pac.  negligence  only  in  the  movement  of  a 

R.  Co.  V.  Young,  8  Kan.  658.  particular  train  without  warning  does 

Amendment  of  Complaint. —  It  has  been  not  involve  as  a  cause  of  action  the 
lield  that  a  complaint  alleging  that  the  neglect  of  the  company  to  provide  suit- 
master  was  negligent  in  employing  an  able  rules  and  regulations  for  the 
incompetent  servant  may  be  amended  conduct  of  its  servants  in  such  cases, 
so  as  to  allege  that  the  servant  was  neg-  Connelly  v,  Minneapolis  Eastern  R. 
ligent  and  that  the  plaintiff  was  not  a  Co.,  38  Minn.  80. 
fellow-servant.  Smith  z'.  Missouri  Pac.  A  complaint  alleging  that  while  the 
R.  Co.,  56  Fed.  Rep.  458.  plaintiff  was  uncoupling  cars  some  one 

Complaint  Held  to  Charge  Inoompetencj  unknown  to  him  caused  the  cars  to 
«f  Fellow-eenrant  Known  to  Defendant.  —  move,  throwing  him  from  the  car  and 
A  complaint  alleged  that  the  plaintiff  injuring  him,  and  that  the  company's 
was  put  at  more  dangerous  work  than  failure  to  provide  rules  to  govern  its 
that  to  which  he  had  been  accustomed;  servants  was  the  cause  of  the  cars  being 
that  he  at  first  refused  to  undertake  moved  suddenly  and  without  notice,  is 
such  work,  but  finally  did  so  on  being  bad  for  inconsistency.  RuUedge  r. 
assured  by  defendant  that  there  was  no  Missouri  Pac.  R.  Co.,  no  Mo.  312. 
danger;  that  the  work  consisted  in  re-  In  an  action  for  personal  injuries 
moving  kinks  in  red-hot  wires  before  caused  by  an  elevator,  by  an  employee 
they  were  wound  on  reels,  and  that  it  of  contractors  for  part  of  the  work 
was  necessary  to  stop  the  reels  while  on  a  building,  a  complaint  charging 
this  was  being  done;  that  the  servant  mismanagement  of  the  elevator  is  in- 
operating  the  reels  negligently  started  sufficient  if  it  falls  to  show  that  the  de- 
them  and  caused  the  injuries  com-  fendants  had  authority  or  control  over 
plained  of;  that  such  employee  was  in-  the  elevator.  Troth  v,  Korcross.  iii 
•competent,  and  known  to  be  so  by  the  Mo.  630. 

-defendant  but  not  by  the  plaintiff.  Complaint!  Held  Sofldesit.  —  In  an 
The  court  held  that  the  theory  of  the  action  against  a  railroad  company  for 
complaint  was  that  the  injury  was  the  the  death  of  an  employee,  a  count  which 
result  of  the  incompetence  of  a  fellow-  charges  that  a  switch  had  been  mis- 
servant,  known  to  the  defendant  but  placed  in  the  night-time,  and  that  *'  by 
not  to  the  plaintiff,  and  not  that  the  reasonof  the  want  of  proper  signals  and 
plaintiff  was  removed  to  a  more  hazard-  a  proper  signal  lamp  on  said  switch" 
ous  occupation.  American  Wire  Nail  the  accident  and  death  occurred,  etc.. 
Co.  V,  Connelly,  8  Ind.  App.  398.  is  good.     Deremerv.  Delaware,  etc.,  R. 

1.  Moss  V,  Pacific  R.  Co.,  49  Mo.  167.  Co.,  54  N.  J.  L.  407. 

i.  Reagan  v.  St.  Louis,  etc.,  R.  Co.,  8.  Corcoran    v.   Delaware,   etc.,    R. 

93  Mo.  348.  Co.,   (Buffalo    Super.   Ct.)    19    N.    Y. 

Afimeiiti  Held  IninAeient.  —  A  com-  Supp.  994. 
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hazards  of  the  employment,  or  properly  to  instruct  him  as  to  the 
manner  of  doing  the  work,  the  complaint  or  declaration  should 
state  facts  to  show  that  the  servant  was  too  young  or  inexperi- 
enced to  perform  the  work,^  or  should  allege  that  the  master 
neglected  to  warn  him  of  the  dangers  of  the  employment,'  or 
that  he  failed  to  give  him  necessary  instruction  as  to  the  method 
of  performing  the  work.' 

d.  Negativing    Contributory    Negligence.  —  There   is 

some  slight  conflict  of  authority  as  to  whether  the  declaration  or 
complaint  must  negative  contributory  negligence.  In  a  few  juris- 
dictions only  it  is  well  settled  that  in  an  action  for  an  injury  to 
an  employee  it  must  appear  from  the  complaint,  either  by  express 
averment  or  by  a  particular  showing  of  the  facts,  that  the  injury 
complained  of  occurred  without  the  negligence  of  the  plaintiff.* 

1.  Brazil   Block  Coal  Co.  v.  Young,  not  familiar  with  spiking;  that  the  de* 

117  Ind.  520;  Becker  v,  Baumgartner,  fendant  knew  this  and  failed  to  inform 

5  Ind.  App.  576;  Taylor  v.  Wootan,   i  the  plaintiff  of  the  danger  in  usin^  the 

Ind.  App.  188;  Whitelaw  v.  Memphis,  defective  maul,  of  which  the  plaintiff 

etc.,  R.  Co.,  16  Lea  (Tenn.)  391.     See  was   ignorant,   and   that    the   plaintiff 

also  Torongo  v.  Salliotte,  99  Mich.  41.  used   due  care,    is   sufficient.      Camp- 

A  complaint  alleging  that  the  plain,  bell  v.  Walker,  (Tex.  Civ.  App.  1893) 

tiff    had    little    experience    with    ma-  22   S.   W.    Rep.    823.     See   also  Inter- 

chinery,  and  that  he  had  no  experience  national,   etc.,    R.  Co.    v.    Hinxie,   82 

before  the  defendant  employed  him  in  Tex.  623. 

the   work   which    he   was   performing  2.  Taylor  v.   Wootan,    i    Ind.   App. 

when  injured,  but  which  does  not  state  188;  Brazil  Block  Coal  Co.  v.  Young,. 

how  long  he  had  been  employed  before  117  Ind.  520.     See  also  Potter  v.  Knox 

the  injury,  is  insufficient  to  show  lack  County   Lumber    Co.,    146    Ind.    114; 

of  experience.    Becker  z^.  Baumgartner,  Campbell  t/.  Walker,  (Tex.  Civ.  App. 

5  Ind.  App.  576.  1893)  22  S.  W.  Rep.  823. 

So  a  complaint  is  not  sufficient  where  8.  Brazil   Block  Coal  Co.  z/.  Young» 

it  merely  charges  that  the  plaintiff  was  117  Ind.  520. 

employed  in  the  defendant's  shops  and  4,  See  article  Contributory  Negli- 
was  injured  by  a  fragment  of  steel  fly-  gence,  vol.  5,  p.  i. 
Ing  into  his  eye  while  working  with  a  Avermenti  Held  Bni&oieiit  to  Negative 
chisel  on  an  engine,  without  anything  Contributory  llegligence.  —  A  complaint 
to  show  that  he  was  wrongfully  set  at  alleging  that  the  decedent,  abrakeman, 
the  work  or  that  cutting  steel  in  that  while  carefully  walking  along  the  track 
manner  was  not  such  work  as  the  plain-  to  a  switch  to  which  he  was  directed  to 
tiff,  considering  his  youth  and  inexperi-  go,  was  run  over  by  a  train  run  by  an 
ence,  should  have  been  compelled  to  incompetent  employee,  knowingly  em- 
perform.  Whitelaw  v.  Memphis,  etc.,  ployed  by  the  defendant,  at  a  speed  of 
R.  Co.,  16  Lea  (Tenn.)  391.  forty  miles  an  hour,  without  giving  any 

Avermenti  Held  Safflcient.  —  In  an  warning  or  signals,  and  that  the  de- 
action  for  injuries  received  from  a  cedent  did  not  contribute  to  the  acci- 
'*  stuck  link,"  an  allegation  that  the  dent  by  negligence,  sufficiently  alleges 
plaintiff,  a  switchman,  had  been  in  the  that  the  plaintiff  was  without  contribu- 
defendant's  employ  only  a  few  hours  tory  negligence.  Pennsylvania  Co.  z;. 
when  hurt,  and  was  inexperienced  and  0*Shaughnessy,  122  Ind.  588. 
ignorant  of  the  dangers  incident  to  his  A  complaint  alleging  that  the  plafir- 
employment,  sufficiently  shows  that  the  tiff  was  diligently  engaged  in  discharg- 
defendant    should    have    warned    the  ing  his  duties,   that  a   worn-out   and 

Slaintiff  of  such  dangers.     Bonner  v.  dangerous    wagon,    the   condition    o£ 

foore,  3  Tex.  Civ.  App.  416.  which  he  did  not  know,  upset  and  in- 

A  petition  in  an  action  for  injuries  jured   him,   and   that  he  was   injured 

caused  from  a  defective  maul,  alleging  without  fault  on  his  part,  sufficiently; 

that  the  plaintiff  was  inexperienced  and  negatives  contributory  negligence  w!th<^ 
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On  the  other  hand,  in  many  jurisdictions  contributory  negligence 
is  considered  matter  of  defense,  and  in  those  jurisdictions  an 
employee  suing  for  a  personal  injury  need  not  allege  that  his  own 
negligence  did  not  contribute  to  the  injury.* 

e.  Negativing  Knowledge   of   Defective  Machinery, 

Appliances,  ETC.  —  There  is  also  a  conflict  of  authority  as  to 
whether  it  is  necessary,  in  an  action  to  recover  for  injuries  caused 
by  defects  in  machinery,  appliances,  etc.,  to  allege  that  the 
plaintiff  was  ignorant  of  such  defects.  In  some  jurisdictions  this 
averment  has  been  held  unnecessary  on  the  ground  that  the 
complaint  need  not  negative  contributory  negligence.*     In  other 

out  alleginsf  that  he  could   not  have  machine  in  front  of  the  knives,  his  hand 

known  of  the  unsafe  condition  of  the  was  drawn  into  the  machine  and  in- 

wagon  had  he  exercised  care.     Penn-  jured.     It  was  held- that  the  averments 

eylvania  Co.  v,   Burgett,  7  Ind.  App.  were  sufficient  to  overcome  any  pre- 

33S.  sumption    of    negligence    that    might 

AvennentHeldlninAoidnt.  —  An  aver-  arise   from   the   fact  of  the   plaintiflPs 

znenf  that  the  plaintiff,  *'  while  so  ful-  placing  his  hand  so  near  the  machine 

filling  his  said  duty,  was  injured.'*  even  while   it  was  in   motion.     Stewart  v. 

though  stated  directly,  would  not  be  a  Patrick,  5  Ind.  App.  50. 

statement  that  the  plaintiff  was  in  the  Amendment    of   Complaint.  —  A  com- 

exercise  of  due  care.     Kilberg  c.  Berry,  plaint  may  be  so  amended  as  to  nega- 

j66  Mass.  488.  tive  negligence  of  the  employee.    Smith 

Allegation! Held  Not  to  Overoome  Aver-  v.  Georgia  R.,  etc.,  Co.,  87  Ga.  764. 

jnente  of  Freedom  from  Negligenoe.  —  In  1.  See  article  Contributory  Negu- 

an  action  by  a  track  workman  for  in-  gence,  vol.  5,  p.  i. 

juries  received  from  a  collision,  allega-  *' Any  other  rule  than  this  violates 

tions  that  the  plaintiff  was  riding  on  an  all   the   analogies  of  the   law   and  is 

^engine   tender  to  reach   his  place  of  practically     illogical      and      unjust.'* 

work,  and  was  sitting  with  his  back  to  Holmes  v,   Oregon,   etc.,    R.    Co..    6 

the  engine,  do  not  overcome  a  general  Sawy.  (U.  S.)  289. 

averment  of  freedom  from  negligence  limitationi    of   Bnle.  —  If    the    facts 

and  render  the  complaint  demurrable,  stated  are   such   as  to  raise  a  strong 

Cincinnati,  etc.,  R.  Co.  v.  Darling,  130  presumption  of  contributory  negligence 

Ind.  376.  it  will  be  necessary  to  state  other  facts 

For  other  cases  where  particular  alle-  to  negative  the  presumption.     Where  a 

Rations  were  held  not  to  overcome  gen-  servant  was  injured  while  uncoupling 

«ral  averments  of  freedom  from  negli-  cars,  and  it  was  alleged  that  he  was 

j^ence,  see  Citizens'  St.  R.  Co.  v.  Spahr,  obliged  to  go  between  the  cars  while 

7  Ind.  App.  23:  Hancock  v,  Keene,  5  they   were    moving,    but  'it  was    not 

Ind.  App.  408;  Parke  County  Coal  Co.  stated  how  or  by  what  he  was  compelled 

^.   Barth,   5  Ind.  App.   159;    Chicago,  to  do  so,  nor  was  the  rate  of  speed  of 

«tc.,   R.  Co.  V.  Branyan,  10  Ind.  App.  the  train  given,  the  petition  was  held 

570.  bad  as    showing    contributory    negli- 

ATormente  Held  Saffident  to  Oreroome  gence  on  his  part.     Parrott  v.  New  Or- 

Presumption  of  NegUgenoe  from   Other  leans,  etc.,  R.  Co.,  62  Fed.  Rep.  562. 

Tacte.  —  In  an  action  for  injuries  to  a  8.  Alabama.  —  Mobile,  etc.,  R.  Co.  v. 

•sixteen-year-old    boy,    the    complaint  George,  94  Ala.  199. 

alleged   that  the   boy  was    compelled  California.  —  Magee    v.   North  Pac. 

against  his  will  to  operate  a  machine  Coast  R.  Co.,  78  Cal.  430. 

with  rapidly  revolving  and  uncovered  Indiana.  —  Indianapolis,  etc.,  R.  Co. 

knives;    that  the  defendant  knew  the  v.  Klein,  11   Ind.  38.     The  rule  in  Iq- 

danger  of  operating  such  machine  and  diana  is  now  otherwise, 

the  plaintiff  did  not;  that  the  defendant  Missouri. — Crane  v.  Missouri  Pac. 

failed  to  inform  the  plaintiff  thereof:  R.  Co.,  87  Mo.  588;  Johnson  v.  Mis- 

that  while  the  plaintiff  was  trying  to  souri  Pac.  R.  Co.,  96  Mo.  340;  Young 

cleanse  the  shavings  from  in  front  of  v.    Shickle,   etc.,    Iron    Co.,    103   Mo. 

the  knives  and  to  oif  the  part  of  the  324. 

903  Volume  XIII. 


Aetioat  AgAinit        MASTER  AND  SERVANT.     Xuter  ibr  Ii^nriM. 

jurisdictions  such  an  allegation  has  been  held  to  be  necessary.* 

Haiard  ABiamed.  —  So  in  some  jurisdictions  it  is  held  necessary  to 
allege  that  the  servant  was  ignorant  of  the  defects  causing  the 
injury,  in  ordfer  to  show  that  the  injury  complained  of  was  not 
the  result  of  some  hazard  assumed  by  the  servant ;  *  and  for  this 

Oregon, — Johnston  V.Oregon  Short  Shannon,  4  Ohio  Cir.   Ct.    Rep.   449; 

Line,  etc.,  R.  Co.,  23  Oregon  94.  Mad  River,  ^tc,  R.   Co.  v.  Barber,  5 

South  Carolina,  —  Donahue  v.  Enter-  Ohio  St.  541;  Chicago,  etc.,  Coal,  etc., 

prise  R.  Co.,  32  S.  Car.  299.  Co.  v,  Norman,  49  Ohio  St.  598. 

Virginia,  —  Richmond  Granite  Co.  v,  Rhode  Island,  —  Whalan  v.  Whipple, 

Bailey,  92  Va.  554.  (R.  I.  1887)  13  Atl.  Rep.  107. 

Wisconsin. — Cole   v,   Chicago,  etc.,  United    States,  —  Dixon   v.    Western 

R.  Co.,  67  Wis.  272.  Union  Tel.  Co..  68  Fed.  Rep.  630. 

**  If  the  onus  of  proving  contributory  England,  —  Williams  v,  Clough,  3  H. 

negligence,  or  of  knowledge  on  the  part  &   N.   258;    Griffiths  v,   London,  etc., 

of  plaintiff  of  defective  machinery,  rests  Docks  Co.,  13  Q.  B.  Div.  259. 

on  the  defendant,  it  would  be  a  singu-  Defective  Xaehinery.  —  In  an   action 

lar  rule  of  pleading  to  require  a  plain-  for  damages  to  an  employee  resulting 

tiff  to  aver  negatively  that  he  was  not  from  the  neglect  of  the  employer  in 

guilty  of    contributory  negligence,  or  furnishing    defective    machinery,    the 

did  not  have  knowledge  of    defective  declaration  is  bad  if  it  does  not  allege 

machinery,   neither  one  of  which  he  that  the  defect  was  unknown  to  the 

would  be  required  to  prove  to  make  out  plaintiff.     Buzzell  v,  Laconia  Mfg.  Co., 

his  case."    Crane  v,  Missouri  Pac.  R.  48  Me.  113.     See  also  Mad  River,  etc., 

Co.,  87  Mo.  588.  R.  Co.  V,  Barber,  5  Ohio  St.  541. 

1.  See  Walsh  v.  Western  R.  Co.,  34  Injuries  from  Defective  Conditioa  of 
Fla.  i;  Preston  v.  Central  R.,  etc.,  Co.,  Bridge.  —  In  an  action  to  recover  for  the 
84  Ga.  588.  Compare  Chicago,  etc.,  R.  death  of  an  employee  caused  by  the 
Co.  V.  Hines,  132  111.  161,  where  it  was  fall  of  a  bridge  beneath  the  train  on 
held  that  an  allegation  that  the  servant  which  he  was  employed,  which  bridge 
used  due  care  negatives  negligence  on  it  is  alleged  the  defendant  had  permit- 
his  part,  and,  by  implication,  that  he  ted  to  become  unsafe,  the  complaint  is 
had  knowledge  of  the  defects  or  omis-  bad  unless  it  a  vers  that  the  decedent  was 
sions  of  duty  by  which  he  was  injured,  ignorant  of  the  unsafe  condition  of  the 

ATerments  Held  Snffioient. —  In  an  bridge.  Louisville,  etc.,  R.  Co.  t/.  Sand- 
action  for  the  death  of  a  railroad  em-  ford,  117  Ind.  265. 
ployee,  alleged  to  have  resulted  from  Limitationf  of  Snle  —  Work  Done  Out  of 
defects  in  the  defendant's  track,  a  dec-  line  of  Ordinary  Employment.  —  It  has 
laration  which  charges  that  the  defend-  been  held  unnecessary  to  allege  that 
ant  knew  of  the  defects  and  that  the  the  servant  was  ignorant  of  the  dan- 
decedent  did  not  know  of  them,  and  ger  to  which  he  was  exposed  where  he 
that  they  were  not  such  risks  or  hazards  was  ordered  to  do  work  out  of  the  line 
as  were  required  or  contemplated  by  of  and  away  from  the  place  of  the  work 
his  employment,  sufficiently  negatives  which  he  was  ordinarily  required  to 
contributory  negligence.  Walsh  v,  do.  Clark  County  Cement  Co.  v. 
Western  R.  Co.,  34  Fla.  i.  Wright,  16  Ind.  App.  630. 

2.  Indiana,  —  Hochstettler  v,  Mosier  Complaint  Held  Not  Infuffident  as  Show- 
Coal,  etc.,  Co.,  8  Ind.  App.  442;  Lake  ing  Aianmption  of  Bisk.  —  In  an  action 
Shore,  etc.,  R.  Co.  v,  Stupak,  108  Ind.  for  injuries  to  a  servant  because  of  de- 
i;  Louisville,  etc.,  R.  Co.  v.  Sanford,  fective  machinery,  a  complaint  which 
117  Ind.  265;  Ames  v.  Lake  Shore,  etc.,  showed  that  the  plaintiff  knew  of  the 
R.  Co.,  135  Ind.  363;  Peerless  Stone  defects  and  consequent  danger  is  not 
Co.  V.  Wray,  143  Ind.  574.  demurrable  as  showing  assumption  of 

Kentucky,  —  Bogenschutz    v.  Smith,  risk  and  contributory  negligence,  where 

84  Ky.  330.  it  further  alleged  that  the  defendant 

Maine,  —  Buzzell  v.  Laconia  Mfg.  promised  to  remedy  the  defects  and  re- 
Go.,  48  Me.  113.  quested  the  plaintiff  to  use  the  defective 
f  Nebraska.  —  Missouri  Pac.  R.  Co.  v,  machinery  in  the  meantime.  Snow- 
Baxter,  42  Neb.  793-  ^erg  v,  Nelson-Spencer  Paper  Co.,  43 

Ohio, — Columbus,    etc.,   R.   Co.    v,  Minn.  532. 
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purpose  it  is  sufficient  to  allege  generally  that  the  plaintiff  was 
ignorant  of  the  defect.* 

Tluit  Plaintiff  Could  Not  Haye  Known.  —  It  is  not  necessary  to  allege 
that  the  plaintiff  could  not  have  known  of  the  defect  by  the  use 
of  ordinary  care  and  diligence,*  or  to  state  facts  showing  affirma- 
tively that  he  had  no  means  of  ascertaining  the  defect.* 

Imputed  Knowledge.  —  An  averment  of  want  of  knowledge  on  the 
part  of  the  plaintiff  includes  both  actual  and  imputed  knowledge  * 
and  is  sufficient  unless  negatived  by  the  specific  facts.* 

Ii^'nry  Without  Fault.  — An  averment  that  the  plaintiff  was  injured 
without  fault  on  his  part  is  insufficient.* 

Beryant  Not  Informed.  —  So  an  averment  that  the  master  did  not 
inform  the  servant  of  the  defect  is  insufficient.'' 

Alleging  Kzcuie  for  Bemaining  in  Employment.  —  If  a  servant  is  injured 
by  appliances  which  he  knows  to  be  defective,  the  complaint 
should  show  some  excuse  for  continuing  in  the  employment.* 

Aeiumption  of  Bisk  Matter  of  Defenie.  —  On  the  other  hand,  it  has 
been  held  that  the  complaint  need  not  allege  that  the  plaintiff 
was  ignorant  of  the  defects  causing  the  injury,  the  view  being 
taken  that  this  is  matter  of  defense,  which  must  be  pleaded  by 

In   an   action   for  a  personal  injury  fective  machinery  is  wholly  under  the 

caused  by  the  derailment  of  a  handcar  control  of  another.     Columbus,  etc.,  R. 

on  which  the  plaintiff  was  riding,  a  com-  Co.  v.   Shannon,  4  Ohio  Cir.  Ct.  Rep. 

plaint  which  alleges  that  the  car  was  449. 

defective   and   unfit  for   use,  that  the  3.  Parke  County  Coal  Co.  v.  Barih,  5 

boxes  in   the   wheels   were  loose  and  Ind.  App.  159. 

allowed  the  wheels  to  slip  in  and  out  on  4.  Chicago,  etc.,   R.  Co.  v.  Wagner, 

the  axles,  and  that  the  joints  of  the  17  Ind.  App.  22;  Lake  Shore,  etc.,  R. 

lever  and  other  parts  were  loose,  is  not  Co.  v.  Stupak,  108  Ind.  i. 

bad  as  showing  that  the  defects  were  so  6.  Pennsylvania  Co.  v.  Witte,  15  Ind. 

patent  that  the  plaintiff  ought  to  have  App.  583. 

known  of  them.     Gulf,  etc.,  R.  Co.  v.  An  averment  that  the  defendant  knew 

Johnson,  83  Tex.  628.  or  **  might  by  due  inspection  "  have 

1.  Lake  Shore,  etc.,  R.  Co.  v,  Stu-  known  of  the  defect,  and  that  the  plaia- 
pak,  108  Ind.  i;  Parke  County  Coal  tiff  did  not  know  of  it,  does  not  show 
Co.  V.  Barth,  5  Ind.  App.  159;  Louis-  that  the  defect  would  have  been  discov- 
ville.Ttc,  R.  Co.  V.  Breedlove,  10  Ind.  ered  by  the  plaintiff  on  ordinary  care- 
App.  657;  Chicago,  etc.,  R.  Co.  t^.  Wag-  ful  observation.  Louisville,  etc,  R. 
ner,  17  Ind.  App.  22;  Louisville,  etc.,  Co.  v,  Howell,  147  Ind.  266. 

R.  Co.  V.  Berry,  2  Ind.  App.  427;  Penn-  6.  Chicago,  etc.  Coal,    etc,  Co.  v. 

sylvania   Co.    v.   Witte,  15    Ind.  App.  Norman,  49  Ohio  St.  598. 

583.  7.  Becker    v.    Baumgartner,    5   Ind. 

Where  it  is  alleged  that  the  plaintiff  App.  576,  wherein  it  was  said  that  the 

was  ignorant  of  the  defects,  the  court  servant  might  have  been  informed  of 

cannot   assume   that  he  did   know  of  the  defects  by  others  01  learned  it  by 

them  in  order  to  hold  the  petition  in-  personal  observation, 

sufficient  on  the  ground  that  the  plain-  8.  Chicago,    etc.   Coal,   etc.,  Co.  v, 

tiff  assumed  the  risk.     Bedford  Belt  R.  Norman,   49  Ohio  St.   598;    Malm  v, 

Co.  V.  Brown,  142  Ind.  659.  Thelin,  47  Neb.  686. 

2.  Lake  Shore,  etc.,  R.  Co.  v.  Stupak,  Evidence  that  the  defective  ma- 
108  Ind.  I.  chinery  which  caused  the  injury  was 

In  Ohio  it  has  been  held  that  an  aver-  used  under  a  promise  of  the  master  ta 

ment  that  the  plaintiff  could  not  have  repair  it  is  not  admissible  unless  the 

discovered  the  defect  by  reasonable  dili-  promise  is  pleaded.     Malm  v.  Thelio^ 

gence    is    unnecessary   when   the   de-  47  Neb.  686. 
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the  defendant  in  order  to  be. avoidable.* 

/.  Negativing  Knowledge  of  Fellow-servant's  Incom- 

PETENCY.  —  Where  a  recovery  is  sought  for  an  injury  sustained 
through  the  negligence  of  a  fellow-servant,  there  is  some  conflict 
of  authority  as  to  whether  it  is  necessary  to  allege  that  the  plain- 
tiff was  ignorant  of  the  incompetency  of  the  fellow-servant.  In 
some  jurisdictions  this  allegation  is  held  unnecessary  on  the 
ground  that  it  is  not  necessary  for  the  complaint  to  negative 
contributory  negligence.*  On  the  other  hand,  such  an  averment 
has  been  held  necessary  in  one  state,*  the  decisions  to  this  effect 
taking  the  view  that  such  an  averment  is  necessary  to  show  that 
the  injury  was  not  the  result  of  some  hazard  assumed  by  the 
servant.* 

1.  Mayes  v.  Chicaf^o  R.  Co.,  63  Iowa  knowingly  assumed  as  an  incident  of 
562,   holding   that    the   rule   was    not    his  service. 

changed  by  the  fact  that  the  petition  Allegation  Held  Oood  upon  General 
alleged  the  inexperience  of  the  injured  Demnrrer.  —  Where  the  claim  of  th« 
employee  for  the  purpose  of  showing  plaintiff  was  that  the  defendant  had 
that  he  did  not  know  the  dangerous  negligently  employed  an  incompetent 
character  of  the  defects  and  was  there-  servant,  an  allegation  that  the  defend- 
fore  not  guilty  of  contributory  negli-  ant  was  at  the  time  of  the  injury  "  in 
gence.  the  prudent  and  careful  discharge  of  the 

2.  Williams  v.  Missouri  Pac.  R.  Co.,  duties  of  his  employment,"  was  held, 
109  Mo.  475;  Galveston  Rope,  etc.,  Co.  upon  general  demurrer,  to  be  a  good 
V.  Burkett,  2  Tex.  Civ.  App.  308.  See  allegation  that  the  plaintiff  was,  with- 
also  Columbus,  etc.,  R.  Co.  t/.  Bradford,  out  fault,  at  work  with  the  fellow- 
86  Ala.  574.  servant,  and  hence  sufficiently  to  nega- 

8.  Lake  Shore,  etc.,  R.  Co.  v.  Stupak,  tive  the  idea,  if  suth  negation  were 
Z08  Ind.  i;  Spencer  v,  Ohio,  etc.,  R.  necessary,  that  he  had  knowledge 
Co.,  130  Ind.  181;  Louisville,  etc.,  R.  of  the  incompetency.  Henry  v.  Fitch- 
Co.  V,  Corps,  124  Ind.  427;  Beckers,  burg  R.  Co.,  65  Vt.  436. 
Baumgartner,  5  Ind.  App.  576;  Louis-  4.  Ames  v.  Lake  Shore,  etc.,  R.  Co., 
ville,  etc.,  R.  Co.  v.  Sandford,  117  Ind.  135  Ind.  363. 

365;    Indiana,  etc.,   R.  Co.  v.  Dailey,        **  It  is  quite    *    *    *    well  settled 

no  Ind.  75.  that  an  employee  cannot  recover  from 

Allegation!  Held  Snffioient.  —  It  will  be  the  employer  for  an  injury  produced  by 

sufficient  to  allege  that  the  plaintiff  was  some  cause  incident  to  the  nature  of  his 

ignorant  of  his  fellow-servant's  incom-  services  and  that  the  master  is  not  re- 

petency.     It  is  not  necessary  to  allege  sponsible  for  the  known  risks  incident 

that  the  plaintiff  did  not  have  an  equal  to  the  service  in  which  the  servant  en- 

opportunity  with  the  master  to  know  gages.    *    *    *    In  order  to  make  a 

such  incompetency.     Louisville,    etc.,  good  complaint,  in  such  cases  as  this, 

R.    Co.    V,   Breedlove,    10   Ind.   App.  it  is  essential  that  it  should  be  averred 

657.  that  the  plaintiff  had  no  knowledge  of 

Allegation  Held  InenlBdent.  —  A  fail-  the  danger,  since  if  he  did  have  knowl- 
are  to  allege  that  the  plaintiff  had  no  edge,  and  voluntarily  continued  in  the 
knowledge  of  the  fellow-servant's  neg-  master's  service,  he  is  deemed  to  have 
ligence  in  the  discharge  of  his  duties  is  assumed  the  risk  as  an  incident  of  his 
not  cured  by  an  averment  that  the  service."  Louisville,  etc.,  R.  Co.  v, 
plaintiff  was  *'  wholly  unacquainted  "  Corps,  124  Ind.  428. 
with  the  fellow-servant  when  he  took  "  Where  the  servant  knows  of  the  de* 
the  employment.  Lake  Shore,  etc.,  R.  feet  in  the  machinery  or  the  danger  in 
Co.  V.  Stupak,  108  Ind.  i.  See  also  the  place  where  he  is  working,  or  of  the 
Louisville,  etc.,  R.  Co.  v.  Corps,  124  want  of  skill  of  fellow-servants,  and 
Ind.  427,  holding  that  an  allegation  with  such  knowledge  voluntarily  con- 
that  the  plaintiff  was  free  from  fault  tinues  in  such  employment,  he  thereby 
does  not  supply  the  place  of  averments  exonerates  the  master  from  liability  and 
showing   that   the    risk   was   not    one  is  held  to  have  assumed  the  risks  inci- 
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SzenM  for  Bamrinliig  in  Strrioe.  —  So  it  has  been  held  that  if  a  serv* 
ant  remains  in  the  master's  service  after  he  knows,  or  from  cir- 
cumstances ought  to  have  known,  of  the  negligent  habits  or 
incompetency  of  a  fellow-servant,  it  should  be  shown  that  the 
plaintiff  had  a  reasonable  excuse  for  remaining  in  the  service 
after  such  knowledge.^ 

g.  Alleging  that  Injury  Was  Not  Caused  by  Fellow- 
servant.  —  The  declaration  or  complaint  need  not  show  affirm- 
atively by  express  averment  that  the  injury  complained  of  was 
caused  by  the  negligent  acts  of  agents  or  servants  of  the  defend- 
ant who  were  not  fellow-servants  of  the  plaintiff,  unless  it  also 
alleges  that  the  injuries  were  caused  by  the  negligence  of  other 
servants.'  So  if  the  declaration  charges  that  the  defendant  was 
guilty  of  the  negligence  causing  the  injury,  it  need  not  negative 
the  fact  of  the  injury  having  resulted  from  the  negligence  of  a 
fellow-servant.'     If  the  complaint  positively  alleges  that  the  acts 

dent  to  such  defects,  dangers,  or  want  laghan,  156  lU.  549;  Hess  v.  Rosenthal, 

of  skiU."     Evansville,  etc.,   R.  Co.  v,  160  111.  621;  Columbus,  etc.,  R.  Co.  r. 

Duel,  134  Ind.  159.  Arnold,  31  Ind.  174;  Ohio,  etc.,  R.  Co. 

1.  Lake  Shore,  etc.,  R.  Co.  t/.  Stupak,  v.  CoUam,  73  Ind.  26r;  Olson  v.  St. 
108  Ind.  I.  See  also  Pennsylvania  Co.  Paul,  etc.,  R.  Co.,  34  Minn.  477;  Wild 
V,  Whitcomb,  iii  Ind.  212;  Evansville,  v.  Oregon  Short  Line,  etc.,  R.  Co.,  21 
etc.,  R.  Co.  V.  Guyton,  115  Ind.  450.  Oregon  159;  Cramer  v.  Union  Pac  R. 

2.  Hess  V.  Rosenthal,  160  111.  621;  Co.,  3  Utah  504;  Lessard  v.  Northern 
Cribben  v.  Callaghan,  156  111.  549.  Pac.  R.  Co.,  81  Wis.  189;  Herman  r. 

Iiyiiries  Cansad  by  D^Eaotiie  AppUaaeM.  Port  Blakely   Mill  Co.,  69  Fed.  Rep. 

• —  In  an  action  for  injuries  to  a  servant  646.     See  also  Bedford  Belt  R.  Co.  v. 

caused   by   defects  in  the  defendant's  Brown,    142    Ind.   659.      But    see   Di 

track,  it  is  not  necessary  to  allege  that  Marcho  v.  Builders'  Iron  Foundry,  18 

the  injuries  were  not  caused  by   the  R.  I.  514,  whereiff  it  was  held  that  an 

negligence  of  fellow-servants.     Louis-  allegation  that  the  defendant  threw,  or 

ville,  etc.,  Consol.  R.  Co.  v.  Miller,  140  caused  to   be   thrown,   a  box  on  the 

Ind.  685.  plaintiff,  was  equivalent  to  an  allega- 

In  an  action  to  recover  for  injuries  to  tion  that  the  corporation  did  the  act  by 

a  servant  caused  by  the  breaking  of  a  its  agents  or  servants,  and  that  it  was 

wagon  in  charge  of  other  servants,  a  necessary  to  allege  the  relation  to  the 

complaint  showing  that  the  injury  was  corporation  of  the  person  who  threw 

the  result  of  actionable  negligence  on  the  box,  so  as  to  show  that  he  was  not 

the  part  of  the  master  is  not  rendered  a  fellow-servant;  Kudik  v.  Lehigh  Val- 

insufficient  because  it  does  not  aver  that  ley  R.  Co.,  78  Hun  (N.  Y.)  492,  where  it 

the  servants  in   charge  of  the  wagon  was  held  that  a  complaint  alleging  that 

were  not  the  plaintiff's  fellow- servants,  the  defendant  allowed  a  car  to  stand  on 

Pennsylvania  Co.   r.   Burgett,  7  Ind.  the  track  without  having  the  brake  set, 

App.  338.  and  that  said  car  ran  against  the  plain- 

Aetion  Againft  Another  Company.  —  In  tiff,  shows  on  its  face  that  the  plaintiff's 

an  action  by  an  employee  of  a  railroad  injuries  were  caused  by  the  negligence 

company  against  another  corporation  of  a  fellow-servant. 

(in  this  instance  a  bridge  company)  for  Dlvftratioiui.  —  Under    a     complaint 

damages  for  personal  injuries,  it  is  not  which  alleges  in  general  terms  that  the 

necessary  to    allege  that  the   fellow-  defendant  corporation  negligentljr  ran 

servants  of  the  plaintiff  were  not  guilty  its  snow-plow  over  the  plaintiff's  intes- 

of  negligence.     Kentucky,  etc..  Bridge  tate,  the  defendant's  servant,  it  may  be 

Co.  V.  Hall,  125  Ind.  220.  shown  that  the  accident  was  directly 

8.  Brown  v.  Central  Pac.  R.  Co.,  68  caused  by  the  negligence  of  the  cor- 

Cal.  171;  Jacksonville,  etc.,   R.  Co.  v,  poration' or  a  superior  officer,  and  not 

Galvin,  29  Fla.  636;  Cribben  v.  Cal-  alone  by  the  negligence  of  a  fellow- 
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complained  of  were  committed  by  the  defendant,  it  will  not  be 
intended  that  they  were  committed  by  a  fellow-servant.* 

Charging  Employer  with  NegUgenoo  of  Other  Beryants.  —  If,  however,  the 
declaration  seeks  to  charge  the  employer  with  the  negligence  of 
other  servants,  resulting  in  the  injury,  it  will  be  insufficient,  even 
after  verdict,  if  it  does  not  allege  that  such  other  servants  were 
not  fellow-servants  with  the  plaintiff.*  If  a  recovery  is  sought  on 
this  basis,  facts  should  be  stated  sufficient  to  show  that  such 
servants  were  not  fellow-servants  with  the  plaintiff.*     The  rule 

servant.  Olson  v,  St.  Paul,  etc.,  R.  Dliutrationa.  —  In  an  action  against 
Co.,  34  Minn.  477.  an  express  company  for  injuries  re- 
A  complaint  alleging  that  the  defend-  ceived  while  in  its  employment,  an 
ant  negligently  caused  and  permitted  a  allegation  that  such  injuries  were 
freight  car  to  stand  upon  the  main  caused  by  the  negligence  of  one  who 
track  near  a  station,  causing  a  collision,  was  the  *' agent  and  manager  of  the 
whereby  the  plaintiff,  an  engineer,  was  said  company's  office"  in  the  city 
injured,  is  sufficient  as  importing  that  where  the  plaintiff  was  employed  does 
the  act  charged  was  the  act  of  an  not,  in  the  absence  of  further  allega- 
agent,  whose  negligence  was  the  negli-  tions  showing  the  duties  of  such  agent, 
gence  of  the  principal.  Lessard  v,  create  the  presumption  that  he  was  a 
Northern  Pac.  R.  Co.,  81  Wis.  189.  vice-principal  for  whose  negligent  acts 
.An  allegation  which  directly  imputes  resulting  in  injuries  to  the  employee 
negligence  and  carelessness  to  the  de*  the  company  would  be  liable.  Dwyer 
fendant  in  causing  a  locomotive  to  run  v,  American  Express  Co.,  55  Wis.  453. 
against  a  car  on  which  the  plaintiff  was  So  an  averment  that  the  plaintiff  was 
at  work,  causing  it  to  move  and  the  injured  by  the  negligence  of  the  de- 
plaintiff  to  be  thrown  down,  whereby  fendant's  yardmaster  is  insufficient 
he  was  injured,  is  a  charge  of  negli-  unless  it  is  further  shown  that  such 
fl^ence  made  directly  upon  the  defendant  yardmaster  was  intrusted  with  superin- 
itself,  and  not  merely  upon  its  servants,  tendence  and  was  negligent  in  the  exer- 
The  negligence  of  a  coservant  with  the  else  of  that  duty.  Louisville,  etc.,  R. 
plaintiff,  engaged  in  a  common  service,  Co.  v,  Bouldin,  no  Ala.  185. 
cannot  be  said  to  be  the  negligence  of  For  further  instances  of  allegations 
the  employer.  Wild  v»  Oregon  Short  held  sufficient,  see  Seaboard  Mfg.  Co. 
Line,  etc.,  R.  Co.,  21  Oregon  15Q.  v,  Woodson,  94  Ala.    143;  Louisville, 

Alleging  Negligenoe  of  Defendant  etc.,  R.  Co.  v.  Orr,  94  Ala.  602. 
Through  Its  Servants  or  Agents.  —  It  has  Complaint  Held  Siifficient.  —  In  an 
been  held,  in  an  action  against  a  rail-  action  against  a  railroad  company  to  re- 
road  company  for  negligence  resulting  cover  for  a  personal  injury  resulting 
in  the  death  of  an  employee,  that  an  from  the  negligence  of  an  engineer,  a 
allegation  that  '*  defendant,  by  its  declaration  alleging  that  the  plaintiff 
agents  and  employees,  acting  under  the  was  a  fence  builder  and  that  he  was 
orders  of  its  superintendent  and  fore-  injured  by  the  sudden  starting  of  the 
man,*'  committed  the  wrongful  act  train  while  he  was  attempting  to  get 
which  caused  the  plaintiff's  death,  is  not  on  a  freight  car  to  unload  fence  posts, 
demurrable  as  showing  that  the  death  and  that  the  employee  who  carelessly 
was  caused  by  fellow-servants.  Hoosier  injured  him  was  a  locomotive  engineer. 
Stone  Co.  v.  McCain,  133  Ind.  231.  sufficiently  shows  that  the  negligence 

1.  Brown  v.  Central  Pac.  R.  Co.,  68  of  the  servant  causing  the  injury  was 
Cal.  171.  not  the  negligence  of  a  fellow-servant. 

2.  Joliet  Steel  Co.  v.  Shields,  134  111.  Louisville,  etc.,  Consol.  R.  Co.  v.  Haw- 
209;  East  St.  Louis  Connecting  R.  Co.  thorn,  147  III.  226. 

V,  Dwyer,  41   111.  App.  522.     See  also  So  allegations  that  the  injury  com- 

Hagins  v.  Cape  Fear,  etc.,  R.  Co.,  106  plained  of  occurred  on  the  defendant's 

N.  Car.  537.  road,   on   which   it  was,  at  the  time, 

S.  Brazil,  etc.,  Coal  Co.  &.  Cain,  98  operating  handcars;  that  the  plaintiff's 

Ind.  282;  Dwyer  v.  American  Express  intestate  was  engaged  as  an  employee 

Co.,  55  Wis.  453;  Mealman  v.  Union  thereon,  and  that  H.  was  the  foreman 

Pac.  R.  Co.,  37  Fed.  Rep.  189.  in  charge  of  the  handcar  upon  which 

907  Volume  XIII. 


Aetiont  Againit        MASTER  AND  SERVANT.     Kaster  lor  lajniM. 

is  that  a  recovery  cannot  be  had  for  an  injury  resulting  from  the 
negligence  of  a  co-employee,  unless  the  complaint  states  facts 

sufficient  to  take  the  case  out  of  the  general  rule.* 

k.  Describing  Defects  in  Works,  Machinery,  etc.  —  If 

the  cause  of  action  is  based  on  an  injury  resulting  from  defects 
in  the  ways,  works,  and  machinery  of  the  master,  the  defects 
should  be  described  with  sufficient  particularity  and  definiteness 

to  apprise  the  defendant  of  what  he  has  to  meet,*  and  a  recovery 

the  plaintiff's  intestate  was  hurt,  suffi-  defect      which     caused     the     injury, 

ciently  shows  that  H.  was  at  the  time  Georgia   Pac.    R.  Co.  v.  Davis,  92  Ala. 

the  foreman,  and  not  a  fellow-servant.  300. 

Highland  Ave.,  etc.,  R.  Co.  v.  Dusen-  Roofing.  —  So  in  an  action  for  injuries 

berry,  98  Ala.  239.  received  while  mining  coal,  an  allega- 

1.  Whitwam  v.  Wisconsin,  etc.,  R.  tion  that  the  defendant  carelessly,  neg- 
Co.,  58  Wis.  408.  ligently,    and   wilfully  permitted    the 

Ayorment  Not  in  Aooord  with  Facts.  —  roofing  in  the  entrance  to  the  mine  to 

An  averment  that  the  servants  whose  become  unsafe  by  failure  to  prop  it  up, 

negligence  caused  the  injury  were  not  sufficiently  describes  the  defect.    Coal 

fellow-servants  of  the  plaintiff  does  not  Bluff  Min.   Co.  v.  Watts,  6  Ind.  App. 

control  where  facts  set  out  in  the  com-  347. 

plaint  show  the  contrary.     Bogard  z'.  A  complaint  charging  that  the  injury 

Louisville,  etc.,  R.  Co.,   loolnd.  49T;  resulted  from  a  heavy  weight  of  slate 

New    Pittsburgh    Coal,    etc.,    Co.    v.  being  placed  on  a  roof,  causing  it  to 

Peterson,  136  Ind.  398.  fall  because  the  defendant  had  failed  to 

Where  the  complaint  in  an  action  by  brace  it   enough  to  bear  the  weight, 

a  servant  against  the  master  for  inju-  sufficiently  shows  in  what  the  defects 

ries  resulting  from  the  negligence  of  consisted.     Dehority  v.  Whitcomb,  13 

another  servant  alleges  that  such  serv-  Ind.  App.  558. 

ant  was  the  defendant's  agent,  with  Handhold  on  Car.  —  In  an  action  for 
full  authority  to  control  the  work  and  injuries  received  by  falling  from  a 
to  employ  and  discharge  the  plaintiff,  freight  car,  an  averment  that  the  hand- 
as  well  as  other  servants  of  the  defend-  hold  on  the  car  '*  was  not  safe  and  suffi- 
ant,  and  but  for  such  allegation  it  cient,  and  by  reason  of  said  defective- 
clearly  appears  that  such  servant  and  ness  and  insufficiency  said  handhold 
the  plaintiff  were  serving  the  same  broke,"  sufficiently  describes  the  de- 
master  and  engaged  in  the  same  pur-  fects  complained  of.  Condon  v.  Mis- 
suit,  in  accomplishing  the  same  object,  souri  Pac.  R.  Co.,  78  Mo.  567. 
the  complaint  is  not  sufficient  to  estab-  Ladder  on  Car.  —  In  an  action  by  a 
Hsh  the  position  of  vice-principal  as  brakeman  for  injuries  sustained  by 
to  the  servant  whose  negligence  is  reason  of  the  breaking  of  a  ladder  on  a 
alleged.  New  Pittsburgh  Coal,  etc.,  freight  car,  an  allegation  that  it  *' was 
Co.  V.  Peterson,  136  Ind.  398.  so    negligently   and    improperly   con- 

2.  Dehority  v.  Whitcomb,  13  Ind.  structed,  and  had  become  so  old,  loose, 
App.  558;  Waldhier  v.  Hannibal,  etc.,  worn,  and  out  of  repair,  that  when  said 
R.  Co.,  71  Mo.  514;  Carey  v.  Chicago,  plaintiff,  in  ascending  the  same,  took 
etc.,  R.  Co.,  67  Wis.  608.  hold  of  one  of  the  steps  or  rungs  tbcrc- 

Defectiye  ApplianoM  —  ]>oicriptiTe  Alia-  of,  the  same  immediately  gave  way, 
gations  Held  Suflloient  —  Railroad.  —  In  came  off,  and  was  wholly  detached  from 
an  action  for  injuries  to  a  brakeman,  an  said  car,**  sufficiently  describes  the  de- 
allegation  that  "the  defendant,  by  its  feet  in  the  ladder.  Carey  v.  Chicago, 
neglect  and  want  of  care,  allowed  etc.,  R.  Co.,  67  Wis.  608. 
its  roadway  to  be  and  become  greatly  Handcar.  —  An  allegation  that  the  de- 
out  of  repair,  unsafe,  and  dangerous,  feet  in  a  handcar  consisted  of  a  hole  in 
*  *  *  and  by  reason  thereof  the  the  bottom,  of  designated  dimensions, 
plaintiff,  while  *  *  *  in  the  per-  describes  the  defect  with  sufficient  ac- 
formance  of  his  duties  as  such  brake-  curacy.  Texas,  etc.,  R.  Co.  v.  Kane, 
man,  was  violently  struck  against  a  2  Tex.  App.  Civ.  Cas.,  ^  18. 
projecting  rock  *'  and  injured,  is  suffi-  For  Other  Cases  in  which  the  descrip- 
ciently  certain  in  the  description  of  the  tion  of  the  defects  complained  of  has 
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cannot  be  had  for  any  other  defects  than  those  set  out  in  the 
complaint,  unless  the  complaint  is  amended.*  If  the  defects  are 
particularly  described  it  is  not  necessary  to  state  whether  they 
were  in  construction  or  arose  from  want  of  repair.*  In  setting 
forth  the  nature  of  the  defects  a  general  introductory  statement 
or  general  conclusion  is  controlled  by  a  specific  statement 
thereof.' 

limitations  of  Bule.  —  Of  course  if  the  defects  are  such  that  it  is 
impossible  to  describe  them  with  any  degree  of  particularity,  or 

been  held  sufficient,  see  the  following  further  stated,  on  information  and  be- 

cases:  Georgia  Pac.   R.  Co.  v.  Propst,  lief,  certain  particulars  in  which  it  was 

85  Ala.  203;  Birmingham  R.,  etc.,  Co.  out  of  repair,  it  was  held  that  an  order 

V.  Allen,  99  Ala.  359;  Evansville,  etc.,  was    properly  granted    requiring  the 

R.    Co.    V,    Doan,    3   Ind.    App.   453;  plaintiff  to  stipulate  that  he  would  not 

Evansville,  etc.,  R.  Co.  ^.  Maddux,  134  give  evidence  as  to  any  other  defects 

Ind.  571;  Bender  v,  St.  Louis,  etc.,  R.  than  those  specified,  or  to  give  a  bill  of 

Co.,  137  Mo.  240;    Galveston,  etc.,  R.  particulars  setting  out  all  the  alleged 

Co.  V.  Crawford,  9  Tex.  Civ.  App.  245;  defects.     Keaimst/.  Coney  Island,  etc.. 

Southwest  Imp.  Co.  v.  Andrew,  86  Va.  R.  Co.,  (Supreme  Ct.)  i   N.  Y.  Supp. 

270;  Walker  v,  McNeill,  17  Wash.  582;  906. 

Lyon  V,   Union   Pac.    R.   Co.,   35  Fed.  1.  Conrad    v.    Gray,    109   Ala.    130; 

Rep.  Ill;    Harper  v.  Norfolk,  etc.,  R.  Clark  v.  Missouri  Pac.  R.  Co.,  48  Kan. 

Co.,  36  Fed.  Rep.  102.  654;  Chicago,  etc.,  R.  Co.  v.  Young,  26 

Allegations    Held   InsufRclent  —  Hail-  111.   App.   115;    Arcade  File  Works  v. 

road  Machinery.  —  A  petition  in  an  ac-  Juteau,  15  Ind.  App.  460;  Doyle  v,  St. 

tion  against  a  railroad  company  stating,  Paul,  etc.,  R.  Co.,  42  Minn.  79;  Wald- 

wllhout  any   specific    facts,    that    the  hier  v,  Hannibal,  etc.,  R.  Co.,  71  Mo. 

plaintiff  was  injured  in  consequence  of  514;    Buffington    v.  Atlantic,  etc.,   R. 

the  negligence  of  the  company  in  using  Co.,  64  Mo.  246. 

defective    machinery  and  in  running  Application  of  Bnle.  —  If  the   defect 

and     managing    its     road     is    fatally  charged  is   in   the   construction  of  an 

defective.     Waldhier  v.  Hannibal,  etc.,  engine  and  the  proof  shows  a  defect  in 

R.  Co.,  71  Mo.  514.  the   track,    there   can   be   no  recovery 

Switch, — An  averment  that  a  switch  unless  the  petition  is  amended.     Buf- 

was  *'  negligently  allowed  to  be  open  *'  fington  v.  Atlantic,  etc.,  R.  Co.,  64  Mo. 

is  fatally  defective.     Birmingham  R.,  246. 

«tc.,  Co.  V.  Allen,  99  Ala.  359.  So  in  an  action  for  the  death  of  an 

Roadbed.  —  An  averment   that  "the  employee,  where  the  only  allegation  of 

cinders  placed  on  top  of  said  mud,  as  negligence  is  that  the  roadbed  was  in  a 

mentioned,  were  loose,   movable,  and  defective  condition  and  that  the  death 

treacherous,*'  is  an  insufficient  descrip-  was  caused  thereby,  evidence  that  the 

tion    of    the    defects    complained    of.  cars  which  the  decedent  was  coupling 

Louisville,  etc.,  R.  Co.  v.  Kemper,  147  when  killed  were  defective  is  properly 

Ind.  561.  excluded.     Clark  v.  Missouri  Pac.  R. 

Handcar.  —  In  an  action  for  injuries  Co.,  48  Kan.  654. 

-sustained  while  riding  down   a  steep  2.  Gutridge  v.  Missouri  Pac.  R.  Co., 

grade  on  what  the  plaintiff  described  as  94  Mo.  468. 

a  pushcar  or  handcar,  the  complaint  8.  Indianapolis,  etc.,  R.  Co.  v.  John- 
was  held  insufficient  in  not  describing  son,  102  Ind.  352,  wherein,  in  constru- 
the  defect  with  greater  particularity,  ing  a  complaint  against  a  railroad 
Miller  v.  Union  Pac.  R.  Co.  2  McCrary  company  for  injuries  received  by  the 
<U.  S.)  87.  plaintiff,  a  general  introductory  state- 
Bill  of  Partienlars.  —  Where  the  com-  ment  that  the  cars  were  unfit  for  the 
plaint  alleged  that  the  plaintiff,  the  de-  transportation  of  rails  was  held  to  be 
fendant's  street-car  driver,  was  thrown  controlled  by  specific  statements  of 
from  the  car  and  injured  because  the  facts  showing  that  the  injury  wa^ 
car  was  "  out  of  repair  and  in  an  un-  caused  by  the  manoerin  which  the  cars 
safe    and  dangerous   condition,"  and  were  loaded  with  rails. 
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if  they  arc  more  in  the  knowledge  of  the  defendant  than  of  the 
plaintiff,  less  certainty  of  description  is  required.' 

(.  Description  of  Injuries.  — The  plaintiff's  pleading  should 
of  course  describe  the  nature  and  extent  of  the  injuries  com- 
plained of." 

j.  Alleging  Notice  of  Injury.  —  In  some  jurisdictions. 
notice  to  the  employer  of  the  time,  place,  and  cause  of  the  injury 
complained  of  is  a  condition  precedent  to  the  right  of  action.'  In 
such  case  the  declaration  or  complaint  must  allege  the  giving  of 
notice.  For  this  purpose  it  will  be  sufficient  to  allege  that  the 
plaintiff  "  duly  "  gave  notice  of  the  time,  place,  and  cause  of  the 
injury.'*  It  is  not  necessary  to  allege  the  time  when  the  notice 
was  given.* 

k.  Variance.  —  The  evidence  offered  in  support  of  the  com- 
plaint must  conform  closely  to  the  allegations  thereof.  A  sub- 
stantial variance  between  the  allegations  and  the  evidence 
adduced  will  be  fatal  to  a  recovery.*     On  the  other  hand,  a  slight 


'.  >s 


1.  Wabash,  etc.,  R.  C 
I32lnd.  430;  SchmLdiku:  .    . 

Daly  (N.  V.)  93.  lb  Civ.  Pro.  Rep.  (N, 
Y.)  143;  Cox  I'.  Providence  Gas  Co.,  1; 
R,  I.  igg;  Presion  !'.  St.  Johnsbury, 
eit.,  R,  Co.,  64  Vi.  aSo. 

"  II  may  and  probably   often   doe: 
happen,  where  a  servant  is  injured  in 
(he  course  of  his  employment 
sequence  of  some  defect  '  -    - 


insufficiently  and  improperly  secnred, 

it  is  not  necessary  to  specify  the  defects 

in  the  care,  or  in  what  respect  they  were 

unsafe,  or  in   what   respect  they  were 

carelessly   cons  true  led   and   the  loads 

improperly  secured.    These  mattersare 

s     more  within  the  defendant's  knowledge 

n     than   the   plaintiff's.      Presion   p.    Sl 

I-    Johnsbury.  etc.,  R.  Co.,  64  Vl.  aSo. 

3.  Anderson  v.  Haig.  ,      -      -     - 


Pa.  Co.  Ct 


he 


trol.  that  Rep.  450. 
is  unable  to  discover  what  or  where         S,  Veginan  v.  Morse.  160  Mass.  14]. 

defect  was,  and  that  to  require  him  As  to  sufficiency  of  notice,  set  Lynch 

lescribe  it  particularly  would  be  to  i'.   Allyn,    160  Mass.   243;  Donobue  c. 

medy.     •    •    •    The  Old    Colony   R.   Co.,    153   Mass.    "' 


rule  of  certainty  in  pleading'  i 
rigid  to  be  reasonable.  It  was  designed 
to  further,  not  defeat,  the  ends  of  jus- 
tice; and  it  ia  elementary'  that  it  re- 
quires no  more  particularity  than  the 
nature  of  the  thing  pleaded  admits,  and 
that,  when  the  facts  lie  more  in  the 
knowledge  of  the  opposite  party  than 
of  the  pleader,  il  allows  a  good  deal  of 
generality."  Cox  i'.  Providence  Gas 
Co..  17  R.  I.  100. 

AppIlMtloni  of  Xnla,  —  In  an  action 
against  a  gas  company  for  injuries  to 
an  employee  caused  by  the  explosion 
of  a  gas  tank,  it  is  not  necessary  to 
allege  in  what  the  defect  consists.  Cox 
V.  Providence  Gas  Co.,  17  R.  I.  199. 

So  where  it  is  alleged  that  the  de- 
fendant furnished  the  plHinliH,  an  em- 
ployee, either  with  cars  insufficiently, 
carelessly,  and  negligently  constructed. 


isufficienlly  a 


^dand  a 


inged  o 


vith  loads 


Beauregard  v.  Webb  Gianile,  etc.,  Co., 
160  Mass.  aoi ;  Brick  v.  Boswotth,  16] 
Mass.  334.  And  as  to  signature  to  do- 
tice,  Stcfle  v.  Old  Colony  R.  Co.,  156 
Mass.  iti. 

4.  Steffe  V,   Old  Colony  R,   Co.,  is6 

5.  Sletle   V.  Old   Colony   R.   Co.,  156 

6.  See  in  general  article  Variance. 
Alabomo.  —  Pryorp.  Louisville,  cic. 

R.  Co.,  90  Ala.  32. 

Kentucky.  —  Thomas  v.  Louisville, 
etc.,  R,  Co,,  (Ky.  18136)  35  S.  W.  Rep. 

Maaathusctis.  —  Carey  i'.  Boston, 
etc.,  R,  Co.,  158  Mass.  238;  Kilbefg  c. 
Betry.  166  Mass.  488. 

Afichigaa.  —  Batterson  v.  Cbicage, 
etc..  R.  Co.,  49  Mich.  184;  Pennington 
I'.  Detroit,  etc.,  R.  Co..  90  Mich.  505. 

Miss/mri, — Warmington  v.  Atchison, 
etc.,  R.  Co.,  46  Mo.  App.  159;  Bailird 
?'.  Chicago,  etc..  R.  Co..  51  Mo.  App. 
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or  immaterial  variance  will  not  prevent  a  recoveiy.* 

/.  JOINDER  OF  Causes  of  Action.  —  In  actions  for  injuries  to 
employees  the  rule  that  several  distinct  causes  of  action  should 


Co.,  95  Mo.  a6i,  Co.,  go  Mich.  567;  Late  Shore,  etc.,  R. 

fVasAingloH.  —  Sayward  v.  Carlson,  1  Co.  v.  Lavalley,  36  Ohio  St.  211 ;  Gulf, 

Wash.  It).  etc.,  R    Co.  v.  Johnson,  83  Tex.  638; 

AppllMUmii  of  Kola.  — Where  the  in-  Texas,  etc.,   R.   Co.   v.   Hohn,  i  Tex. 

jury  is  alleged  to  be  the  result  of  the  Civ.  App.  36. 

negligence  of  a  designated  employee,  InrtutoM  of  ImnuLtarUl  TuiMUN.  —  A 

the  action  must  fail  on  proof  of  another  declaration  alleged  that  the  plaintiEF's 

kindof  negligence  of  another  employee,  hand  was  crushed  by  the  falling  of  an 

Thomas  v.  Louisville,  etc.,  R.  Co.,  (Ky.  eccentric  upon  It.    The  proof  was  that 

1806)  35  S.  W.  Rep.  910.  the  eccentric,  in  falling,  knocked  hio 

Wherethegist  of  thecomplaint  isthat  band   upward  and   crushed  it  against 

the  master  has  injured  the  servant,  and  other  machinery.     It  nai  held  that  the 

the  evidence  shows  that  the  pUiotiH's  proof  was  not  so  far  inconsistent  with 

injury  was  caused  by  the  negligence  of  the  declaration  as  to  constitute  a  sub- 

a   fellow-servant,   (he   defendant  may  stan tial  variance.    Georgia  R.,  etc.,  Co. 

move   for   a   nonsuit   without    having  r.  Miller,  go  Ga.  571. 

pleaded  any  otiier  defense  than  a  gen-  Where   a   petition   alleged   that   the 

eral   denial.     Sayward    v.   Carlson,    t  plaintiff  was  injured  by  being  thrown 

Wash.  39.  from    a    handcar,    and    the    evidence 

Where  the  action  is  based  on  (he  neg-  showed  that  the  car  was  suddenly 
llgence  of  the  master  In  furnishing  the  slopped  and  the  ptaincifl,  to  save  him- 
plaintiff  with  defective  machinery,  the  self  from  apparent  danger,  jumped 
plaintiff  cannot  recover  on  the  ground  from  the  car,  the  variance  was  held 
that  the  master  failed  to  keep  his  immaterial.  Gulf,  etc.,  R.  Co.  f.  John- 
machinery  in  repair.  Curren  v.  Mis-  son,  83  Tex.  638. 
souri  Pac.  R.  Co.,  86  Mo.  63.  So  the  variance  between  an  allega- 

If    the    complaint    alleges   that   the  tlon  that  the  plaintiff  was  employed  as 

plaintiff,  white  in   the  discharge  of  his  a  switchman  and  was  discharging  his 

duties  as  brakeman.   was   injured   by  duties  as  such  when  injured,  and  proof 

stepping  into  a  hole   on    the   railroad  that  he  was  the  conductor  of  a  switch 

track,  and  the  evidence  shows  that  the  engine  or  foreman  of  a  switching  crew, 

accident   was  caused  by  his  stepping  is  immaterial.     Ashman  ■v.  Flint,  etc.. 

Into  a  depression   between  (he  ends  of  R.  Co..  90  Mich.  567. 

two  railroad  ties  outside  of  the  rails.  Where  the  petition  alleged  that  while 

there    is.  it  seems,  a   fatal    variance,  ascending  a  ladder  on  the  side  of  a  car 

Pryor  v.   Louisville,   etc.,    R.   Co.,   go  of  a  moving  train  theplaintiff,  abrake- 

Ala.  33.  man,  was  struck  by  a  timber,  connected 

So  there  is  a  fatal  variance  between  with  a  tank,  which  projected  too  near 

a  declaration   framed   upon  the  theory  the   road   for   the   safety   of   the    em- 

that  a  freight  train  which  the  plaintiff's  ployees,  and  the  evidence  showed  that 

decedent,  a  switchman,   mounted  for  the   beam    which    struck   the   plaintiff 

the   purpose  of    managing  a  car  was  projected   from   a   temporary    staging 

moving    backward,     uncontrolled    by  erected   around   the   tank,   which  was 

either  the  brakeman  or  the  engineer,  being  repaired,   and  that  (be  ^caffold 

and  wL(hou(  orders  at  the  time  of  the  was  nearer  to  (he  (rack  (ban  the  tank, 

accident,  and  proof  (hat  (he  (rain  was  the    variance    was     held    imma(erial. 

moving  forward  under  the  order  of  the  Texas,   etc.,   R.   Co.   v.   Hohn.  i  Tex. 

conductor.       Pennington     v.    Detroit.  Civ.  App.  36. 

etc.,  R.  Co.,  90  Mich.  505.  In  an  action  for  the  death  of  a  car 

I.  ZciRler  V.  Danbnry,  etc..  R.  Co..  coupler,   the   plaintiff  introduced    eyi- 

S3  Conn.  543;  Georgia  R.,  etc.,  Co.  v.  dence.   without    objection    until   after 

Miller,  go  Ga.   571;    Chicago.  e(c..  R.  verdic(,   tending  (o  show  (ha(  the  com. 

Co.  t'.  Jackson,  55  111.  493;  Pennsylva.  pany  had  not  provided   the   deceased 

nla  Co.  V.   Conlan.  tot   111.  93;  Sedg-  with  a  safe  place  and  had  not  properly 

wick  V.  Illinois  Genu  R.  Co.,  73  Iowa  protected   him  against  the  negligence 
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JWtiona  Agaixut        MASTER  AND  SERVANT.     Marter  te  X^juisk 

not  be  joined  in  one  count  has  been  frequently  enforced.     A  coin- 
plaint  vicious  in  this  respect  is,  as  in  other  cases,  demurrable.* 

of    fellow-servants.       The    complaint  the  car  to  produce  the  injury.     Kansas 

charged  the  company  only  with  negli-  City,  etc.,   R.   Co.  v.   Burton,  97  Ala. 

fence  in  the  management  of  the  train.  240. 

t  was  held  that  the  objection  could  not  Complaints  Held   Bad  for    Xn^roperlj 

be  made  after  verdict.     St.  Louis,  etc.,  Joining  Biitlnct  GansM  of  Aetion  in  Onm 

R.  Co.  V.  Triplett,  54  Ark.  289.     This  Gonnt.  —  A  count  which  alleges  by  dis- 

decision  is  hardly  in  line  with  other  de-  tinct  averments  that  the  injuries  com- 

cisions  on  this  question.  plained  of  were  caused  (1)  by  a  defect 

Snbttitnting  Fartiee  by  Amendment. —  in  a  derrick,  (2)  by  the  negligence  of 

The  widow  and  children  of  a  railroad  the  defendant's    superintendent,  who 

employee  sued  in  Pennsylvania  for  the  had  charge  of  the  derrick,  and  (3)  by 

death  of  the  employee,  which  occurred  the  negligence  of  a  person  in  the  em- 

in  West  Virginia.     After  verdict  and  ploy  of  the  defendant,  to  whose  orders 

before  judgment,  the  plaintiffs  moved  the  plaintiff  was  bound  to  conform  and 

to  amend  by  making  the  administratrix  did   conform,   is  demurrable    for  im- 

plaintiff,  as  required  by  the  West  Vir-  proper    joinder  of    causes    of  action, 

ginia  statute.     It  was  held  that  under  Richmond,  etc.,   R.  Co.  v.  Weems,  97 

the  Pennsylvania  Act  of  1852,  allowing  Ala.  270. 

amendments  at  any  stage  of  the  pro-  In  an  action  for  the  death  of  a  sec- 

ceedings,  the  amendment  should  have  tion  hand,  a  count  charging  that  the 

been  allowed.     Patton  v.   Pittsburgh,  injury  was  caused  (i) by  the  gross  neg- 

etc,  R.  Co.,  96  Pa.  St.  169.  ligence  of  the  foreman  of  the  handcars 

1.  Highland   Ave.,   etc.,    R.    Co.    v,  in  running  at  a  reckless  rate  of  speed  and 

Dusenbury,  94  Ala.    413;    Richmond,  in  too  close  proximity,  (2)  by  the  negli- 

etc.,   R.  Co.   V.  Weems,  97  Ala.  270;  gence  of  some  person  who  had  charge 

McDermott  v.  Hannibal,  etc.,   R.  Co.,  of  the  rear  car,  (3)  by  the  defective  con- 

87  Mo.  285.     See  also  Beauregard  v,  dition  of  one  or  both  cars,  which  had 

Webb    Granite,   etc.,    Co.,    160   Mass.  arisen  from,  or  had  not  been  discovered 

201;  Laporte  v.  Cook,  20  R.  I.  12.  owing  to,  the  neglect  of  the  defendant 

Complainti  Held  Not  Bad  for  Joining  or  some  person  in  its  service  who  was 

Bistinot  Ganses  of  Action  in  One  Count.  —  intrusted  with  the  duty,  etc.,  and  (4)  by 

A  count  which  avers  that  the  negli-  the  negligence  of  some  person  in  the 

gence  causing  the  injury  was  that  of  defendant's  service  who  had  the  super- 

an  employee  of  the  defendant  who  had  intendence  of  the  moving  of  the  rear 

control  of  a  car,  and  to  whom  was  in-  car,  and  while  in  the  exercise  of  such 

trusted  superintendence  of  moving  and  superintendence,  is  bad  for  improper 

placing  the  car,  alleges  the  same  and  joinder  of  causes  of  action.     Highland 

not  different  causes  of  action.     Kansas  Ave.,  etc.,   R.  Co.  v.  Dusenberry,  94 

City,  etc.,   R.  Co.  v.   Burton,  97  Ala.  Ala.  413.     Compare  Louisville,  etc.,  R. 

240.  Co.  V,  Mothershed,  97  Ala.  261. 

A  count  in  a  complaint  charging  A  count  charging  injury  to  an  em- 
negligence  in  that  the  handhold  on  a  ployee  through  the  master's  negligence, 
car  was  in  a  defective  condition,  and  and  setting  up  (i)  neglect  to  furnish  to 
that  the  ways,  works,  and  machinery  the  plaintiff  proper  safeguards  for  his 
of  the  defendant  were  in  a  defective  protection,  (2)  neglect  to  give  him  suit- 
condition,  is  not  bad  as  joining  distinct  able  instructions,  and  (3)  neglect  to 
causes  of  action  or  for  inconsistency,  provide  proper  persons  to  take  charge 
Louisville,  etc.,  R.  Co.  z/.  Pearson,  97  of  the  work,  isbadfoigduplicity.  Each 
Ala.  211.  of  such  alleged  breaches  of  duty  should 

A  count  in  a  complaint  alleging  that  be    set    forth    in    a    separate    count, 

the     injuries    to    an    employee  were  Laporte  v.  Cook,  20  R.  1. 12. 

caused  by  the  negligence  of  the  de-  Alteraatiye  Allegationf.  —  In  an  action 

fendant's  foreman  in  placing  a  car  in  for  injuries  to  an  employee  knocked 

too  close  proximity  to  the  track  and  by  from  a  car  by  another  car  placed  dan- 

the  negligence  of  the  defendant's  en-  gerously  near  on   another  track,   the 

gineer   in   running    the    train   is    not  plaintiff  charged  that  his  injuries  re- 

objectionable.     The  specification  is  of  suited  from  the  negligence  of  the  de- 

negligently   running    the    train    com-  fendant's  engineer  in  the  rate  of  speed 

bining  with  the  negligent  position  of  and  manner  of  running  the  train,  and 
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4  Plea  or  Aniwer — a.  NEGLIGENCE  OF  FELLOW-SERVANT. — 
Where  the  defense  sought  to  be  raised  is  that  the  injury  was  the 
result  of  a  fellow-servant's  negligence,  there  is  some  conflict  of 
authority  as  to  whether  it  is  necessary  to  set  up  this  fact  in  the 
plea  or  answer.  According  to  some  decisions  this  defense,  to  be 
■available,  must  be  specially  pleaded,'  but  other  decisions  hold 
that  this  defense  may  be  shown  under  the  general  issue  or  gen- 
eral denial.* 

b.  Contributory  Negligence.  —  According  to  the  weight 
of  authority  contributory  negligence  is  an  affirmative  defense 
and  must  be  pleaded,^  and  facts  should  be  stated  showing  in 
what  the  negligence  consists.* 

from  the  negligeace  of  the  defendant's  jured  the  servant,  and  the  proof  shows 
foreman  as  to  the  placing  of  the  car  on  that  [he  plaintiff's  injury  was  caused 
the  side  track.  It  was  held  that  the  by  the  neKligencc  of  a  fellow  servant, 
complaint  could  not  be  considered  as  the  defendant  may  move  for  a  nonsuit 
containiQg  alternative  allegations,  without  having  pleaded  any  other  de- 
Kansas  City,  etc.,  R.  Co.  V.  Burton.  97  fensc  than  the  general  denial. 
Ala.  Z40.  Beason  for  S^a.  —  "  The  reason  why 

1,  Conlin  Ti.    San  Francisco,  etc.,   R.  '  

Co.,  36  Cal.  404.     See  also  Higgins  v. 
Missouri  Pac.  R.  Co.,  43  Mo.  App.  547, 


3  adm 


Bible, 


aid  that  the 
:rthat 


it  the  injury  wai 
caused  by  the  plaintiff's  own  negli 
.  gence  is  not  sufficient  to  let  in  the  dc 
tense  chat  the  injury  was  caused  by  thi 
negligence  of  a  fellow-servant. 

Aiuwer  Hald  Saffldent.  —  In  Madison 
etc.,  R.  Co.  f.  Bacon,  6  Ind.  205,  ai 
action  by  a  widow  to  recover  da 
for  the  loss  of  her  husband,  thi 
plaint  alleged  that  the  decedent  was 
killed  while  travelingas  a  passenger  on 
one  of  the  defendant's  cars.  The  an- 
swer averred  that  the  husband  was  not 
a  passenger,  but  a  servant  of  the  com- 

Eany,  and  that  the  accident  by  which 
e  lost  his  life  happened  through  the 
negligence  of  his  fellow-servants,  act- 
ing with  him  in  the  management  of  the 
train.     It  was  held  that  the  answer  was 

Amendmratt, —  Where  the  answer 
alleges  that  the  injury  was  caused  by  a 
fellow-servant's  negligence,  it  is  proper 
to  refuse  as  unnecessary  an  amend- 
ment giving  the  name  of  the  fellow- 
servant  and  stating  in  what  the  negli- 
gence consisted.  Cincinnati,  etc.,  R. 
Co.  V.  Lewallen,  {Ky.  1895)  yi  S.  W. 
Rep.  9S8. 

2.  Shee 


testimony  i! 

eral  denial,  to  prove  that  the  injury  w 
caused  by  the  negligence  of  a  fellow- 
servant  is  because  its  tendency  is  to 
show  that  there  was  no  negligence 
whatever  on  the  part  of  the  defendant." 
Wilson  V.  Charleston,  etc.,  R.  Co..  {S. 
Car.  1897)38  S.  E,  Rep.  91. 

3.  Wilson  V.  Charleston,  etc. ,  R.  Co.. 

<S.  Car.1897)  28S.  E.  Rep.  91;  Hudson 

■D.  Charleston,  etc.,  R.  Co.,  104  N.  Car. 

lages     491.     See,  for  the  conflicting  decisions 

com-     on  this  subject,  article  Contributory 

Negligence,  vol.  5,  p.  10. 

FlM  Htld  IiunScUat  to  Qmw  Oontiibii- 
ttny  Fagli^noe.  —  A   plea   setting    up 
contributory   negligence  j      ■       ■■ 
made  by  p' 


n  that  "  said 


unskilful 

and   improper   manner,"    Is 

bad.   sinc< 

;  such  negligence   would  be 

e  from   the   injury.       Mont- 

gomery,   e 

tc.  R.  Co.  I/.  Chambers,  79 

Ala.  338. 

4.  Louisville,  etc.,  R.  Co.  v.  Markee, 
103  Ala.  160;  Murray  v.  Gulf,  etc.,  R. 
Co.,  73  Tex.  2. 

Fleu  Held  Too  OenanL  —  A  plea  alleg- 
ing that  the  plainliff^s  injuries  were  the 
result  of  contributory  negligence  is  bad 
as  not  stating  facts  to  show  negligence. 
Murray  v.  Gulf,  etc..  K.  Co.,  73  Tex,  a. 
A  plea  which  alleges  that  the  dece- 
dent was  negligent  in  and  about  the  way 
:.  55  Mo.  App.  he  discharged  his  duties,  which  negli- 
569;  Wilson  f.  Charleston,  etc..  R.  Co.  gence  contributed  proximately  to  his 
tS.  Car.  1897)  38  S.  E.  Rep.  gl.  See  injuries,  is  too  general.  Louisville, 
also  Sayward  i..  Carlson,  1  Wash,  29.  etc.,  R.  Co.  v.  Marliee,  103  Ala.  160. 
where  it  was  held  that  if  the  gist  of  the  Plea  of  Oontrlbntory  IT^IigMM  Held 
complaint  is  that  the  master  has  in-  Bnffideiit.  —  Where  the  complaint  al- 
13  Encyc.  PI.  &  Pt.  — 58.  913  Volume  XHI. 


c.  Assumption  of  Risk. — The  defense  that  the  plaintiS 
assumed  the  risks  incident  to  the  employment  is  also  an  affirin. 
ative  defense  and  should  be  specially  pleaded.' 

d.  Disregard  of  Rules  and  Regulations.  —  ITthe  defend- 
ant seeks  to  avoid  liability  on  the  ground  that  the  injury  was  the 
result  of  the  plaintiff's  disregard  of  the  defendant's  rules  and 
regulations  for  the  operation  of  its  business,  this  defense  should 
be  specially  pleaded.'  It  should  also  be  averred  that  the  plain- 
tiff had  knowledge  or  notice  of  such  rules  or  regulations,  or  the 
plea  or  answer  will  be  demurrable.'  If,  however,  the  plea  is  not 
demurred  to  for  failure  to  allege  such  knowledge  or  notice,  an 
averment  that  the  servant  was  negligent  in  violating  a  designated 
rule  of  the  company  raises  a  valid  issue  for  the  jury.*  A  plea 
setting  up  a  violation  of  such  rule  need  not  allege  that  the  ser\-- 
ant  was  negligent." 

ined  a  paragraph  setting  out  that 
laintiff  had  been  engaged  in  and 
ihe  use  of  the  "  crab  "  in  qac5- 
or  two  months  before  (he  occm- 
of  the  alleged  injury,  and  vas 
the  plainliff  was  inspecting,   injuring     for  a  longtime  priortherctoacquai 


ed   that  it   was   the  plaintifT's   duly  com 

nspect  cars,  and  that  in  doing  so  he  the 

1  to  go  under  them;  that  an  engine  aboi 

ler  Ihe  charge  of  the  switch  foreman  tion 

s  negligently  run  against  a  car  which  renc 

'"  inspecting,    injuring  fore 


t  the  foreman 
failed  to  provide  a  walchma 
any  signal,  a  plea  sufficiently  charges 
contributory  negligence  where  it 
charges  that  the  plaintiff  wag  working 
at  a  side-track  and  did  not  put  out  any 
signals  or  give  any  notice  of  his  pres- 
ence, and  that  he  knew  that  cars  were 
being  switched  in  the  yard  and  that 
one  might  be  driven  against  the  car  he 
was  inspecting.  AlabamalG.  S.  R.  Co. 
•',  Roacli.  no  Ala.  366. 

1.  Louisville,  etc.,  R.  Co.  v.  Orr,  94 
Ind.  50;  Maye«  v.  Chicago,  etc.,  R. 
Co.,  63  Iowa  563;  Nicholaus  i'.  Chicago, 
etc.,  R.  Co.,  90  Iowa  85;  Walker  f. 
McNeil.  :7  Wash.  582;  Oregon  Short 
Line,  etc.,  R.  Co,  z:  Tracy,  66  Fed. 
Rep.  931. 

When  a  railroad  company  is  sued  on 
account  of  personal  injuries  to  an  em- 
ployee occasioned  by  the  negligent  con- 
struction of  itsroad,  if  it  desires  to  avail 
itself  of  the  fact  that  the  employee 
waived  the  company's  negligence  by 

edge  of  the  defects  in  the  road,  without 
objection  on  his  part,  and  without  any 
promise  of  having  the  defects  reme- 
died, it  must  plead  such  facts  as  a  de- 
fense and  establish  them  affirmatively 
by  evidence.  Mayes  v.  Chicago,  etc., 
R.  Co..  63  Iowa  56a. 

Buitainlng  DBmumr  to  PIw  Batting  Qp     94  Ala.  545. 
Thii    Dafente    Fropar.  —  Where,  in   ad-         S.  Louisville,  etc.,  R.  Co. 
dition  10  the  general  denial,  iheanswer     shed,  110  Ala.  143. 
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;gligently  with  its  alleged  condition  and  defects 
or  10  eive  and  the  danger  attendant  on  its  usf, 
and  that  long  after  he  acquired  such 
knowledge  he  continued  to  work  about 
said  machine  voluntarily  and  wilboui 
any  coercion  on  the  part  of  the  de- 
fendant, it  was  held  that  the  facts  ihuj 
set  up  amounted  to  an  affirmative  de- 
fense and  that  a  demurrer  thereto  wa^ 
properly  sustained.  Louisville,  etc.. 
R.  Co.  V.  Orr,  84  Ind.  50. 

9,  Louisville,  etc.,  R.  Co.  :-,  Hawk- 
ins, 93  Ala.  341;  Strong  v,  Iowa  Cent. 
R.  Co.,  94  Iowa  380. 

Where  the  answer  set  out  a  rule  of 
the  defendant  requiring  its  brakeroen 
to  examine  and  know  for  themselves 
that  the  brakes,  ladders,  etc.,  were  in 
proper  condition,  or,  it  not,  to  put  them 
in  condition  or  report  for  repairs,  and 
further  alleged  that  the  decedent  kaem 
of  this  rule,  but  was  negligent  in  failing 
to  make  examination  of  the  brake  staff 
and  report  it  out  of  repair,  it  was  held 
that  although  this  was  little  more  than 
a  special  denial  of  the  complaint,  it  nas 
not  error  to  overrule  a  demurrer  therelo, 
Chicago, etc.,  R.  Co,  v.  Fry,  131  Ind. 119, 

3.  Louisville,  etc.,  R.  Co.  r.  Hawkins. 
92  Ala.  341 ;  Louisville,  etc.,  R.  Co.  v. 
Perry,  87  Ala.  39a.  Compare  Atexandei 
■V.  Louisville,  etc.,  R.  Co.,  83  Ky.  590- 

1.  Memphis,  etc.,  R.  Co.  v.  Graham. 

Moibci- 


e.  That  Therb  Is  No  Cause  of  Action  in  State  Where 
Injury  Occurred.  —Where  suit  is  brought  (or  an  injury  sus- 
tained in  another  state,  an  answer  which  sets  up  that  the  plaintiff 
has  no  cause  of  action  under  the  laws  of  that  state  will  be  insuffi- 
cient unless  it  shows  what  the  lawst)t  that  state  are.' 

6.  BepUoatioa  or  Beply.  —  Where  it  is  pleaded  as  a  defense  that 
the  injury  was  the  result  of  a  violation  of  a  rule  prescribed  by 
the  defendant  for  the  safety  of  its  employees,  it  is  proper  matter 
for  replication  that  the  rule  could  not  be  observed  consistently 
with  the  duties  required  of  the  servant.*  In  such  case  the 
replication  should  state  facts  and  circumstances  showing  that  the 
duties  required  of  the  servant  rendered  it  necessary  to  disregard 
the  rule.'  So  if  a  violation  of  such  rule  is  set  up  in  defense,  it 
has  been  held  that  the  plaintiff  cannot  object  that  the  rule  had 
been  abandoned  before  the  accident,  unless  that  fact  is  pleaded 
in  the  reply,* 

U  ACTIOHB  FOB  Wkor&Ful  Sisohakge  —  1.  Semed;  and  Form  of 
Aetion.  —  Where  a  servant  is  wrongfully  discharged  he  may  pur- 
sue either  of  several  remedies.  He  may  treat  the  contract  as 
rescinded  and  sue  in  quantum  meruit  for  wages  actually  earned, 
or  he  may  treat  the  contract  as  continuing  and  sue  for  a  breach 
thereof,  recovering  the  wages  already  earned  if  unpaid  and  the 
damages  resulting  from  the  wrongful  discharge.  A  third  remedy 
is  also  recognized  by  some  decisions,  but  they  are  against  the 
weight  of  authority.  According  to  these  decisions,  if  a  servant 
engaged  to  perform  services  for  a  specified  period  is  wrongfully 
dischaiged  before  the  expiration  of  the  period  of  service,  he 
is  entitled  to  recover  on  the  theory  of  constructive  services, 
and  may  sue  for  the  contract  price  of  the  work  for  the  entire 
period." 

2.  Doolaratioa  or  Complaint  ^  In  an  action   to  recover   for   a 

1.  Pittsburgh,  etc.,  R.  Co.  v.  Lewis,  4.  Atcom  v.  Chicago,  mc.  R.  Co.,  io8 

33  Ohio  St.  196.     See  in  general,  upon  Mo.  Si.     Compart  Gulf,  etc.,  R.  Co.  v. 

this  subject,  article  FORBIGH  Laws,  vol.  McMahan,   6   Tex.    Civ.  App.  601,   in 

9,  p.  543.  which  case  it  was  held  that  if  the  de- 

I.  Brown  v.  Louisville,  etc..  R.  Co.,  fendant  sets  up  as  a  defense  a  violation 

III  Ala.  275.  of  its  rules  by  the  plaintiff,  evidence 

Imom    SaiMd    bj   Ctanwsl    DaniaL —  that  the  rule  was  not  in  force  at  Ihe 

Where,  ia  an  action  for  the  death  ol  a  time  of  the  accident  is  admissible  under 

servant  caused  by  defects  in  a  scaffold-  the  general  denial  created  b7  statute, 

iog,  the  defendant  set  up  contributory  Want  of  Oppertnnlty  to  OIM7  Kola. — 

negligence  and  alleged  that  the  servant  Where    violation    of    the    defendant's 

selected    the   materials   of   which   the  rules  is  set  up  as  a  defense,  a  reply  that 

scaffold  was  built,  and  built  it  himself,  the  plaintiff  had  no  opportunity  tocom- 

and  the  plaintiff  replied  with  a  general  ply  with  such  rules  is  sufficient.     Chi- 

denial,  it  was  held  that  the  question  of  cafco.   etc..    R.   Co.   v.    Fry,    131    Ind. 

Ihe  servant's   competency   to    do    the  3ig. 

work  assigned  to  him  was  raised  by  the  B.  See   for  a,  full   discussion  of  the 

pleadings.     Boettger  v.  Scherpe,  etc.  rights  and   remedies   of  a  discharged 

Architectural  Iron  Co..  134  Mo.  87.  servant,  Am.  and  Eng.  Encyc.  of  Law, 

S.  Alabama  G.   S.   R.  Co.  v.  Richie,  titles  Agency,  vol.    i  (id  ed.),  p.  930; 

III  Ala.  397.  Master  atid  Servant. 
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wrongful  discharge,  the  declaration  or  complaint  should  show  a 
contract  oF  employment  and  state  its  term.'  It  should  also  allege 
the  plaintiff's  ability  and  willingness  to  perform  his  part  of  the 
contract,'  but  this  allegation  will  be  sufficient.  It  is  not  neces- 
sary to  allege  an  offer  to  per(prm  on  the  part  of  the  plaintiff.'  It 
should  also  be  alleged  that  the  defendant  refused  to  allow  the 
plaintiff  to  comply  with  the  contract ;  *  but  no  allegation  or  proof 
of  a  formal  dismissal  is  necessary.  An  allegation  of  a  denial  and 
repudiation  of  the  contract  by  the  defendant  will  be  sufficient,' 
and  it  should  be  alleged  that  the  discharge  was  without  just  cause. 
Obtaining  Work  ElMwhara.  —  It  is  not  necessary  for  the  plaintiff  to 
allege  that  he  could  not  have  saved  himself  from  the  consequeiices 
of  the  defendant's  default  by  obtaining  work  elsewhere.*  This  is 
matter  of  defense  to  be  pleaded. 


1,  ItnnuUrUI  TuianM.  - 


^ngfully  discharged  ihe  plaintiff,  and 

an  action  lur  orcacn  oi  coniraci  oi  em-  aia  not  use  his   besi  endeavors  to  gei 

ployment,   the    complaint   alleged   the  olhec   employment  for   him.      It  was 

employment  to  be  "  steady  and  perma-  held  that  the  breach  of  the  contract  was 

nent,"  and  the  plainlilf  leslified  that  the  suMciently  assigned  without  allegiag  a 

time  for  which  the  defendant  employed  request  by  the  plaintiff  to  the  defcnd- 

him   nas  during  the  plainliS's  life,  it  ant  to  use  his  best  endeavors,  or  that 

mas  held  that  there  was  no  substantial  he  was  ready  and  willing  to  accept  the 

•        ■    -          "  ■  "p.  Nottidge,   I  EL  4 


6  Ind.  App.  log. 
BpMtfying   DoUm    of  ZmployntBiit.  — 

Where  it  is  alleged  that  the  defendant 
employed  the  plaintiff  as  lineman  for  a 
specified  time,  at  a  monthly  salary,  that 
the  plaintiff  was  in  the  performance  of 
his  duty  when  discharged,  and  that  he 
was  willing  and  able  to  perform  bis 
part,  but  the  defenda   '  .    .  .  ■ 


Bl.  gg,  72  E.  C.  L.  99. 

B,  East  Tennessee,  etc.,  k.  i-o.  r. 
Staub,  7  Lea  (Tenn.)  397;  Wilkinson 
V.  Gaston,  9  Q.  B.  137,  58  E,  C.  L.  137. 

"  The  same  certainly  is  ool  required 
in  assigning  the  breach  that  is  required 
in  setting  forth  the  contract.  All  that 
can  be  required  is  that  the  breach  com- 
plained of  be  substantially  set  forth  ai 


from  doing  so,  the  complaint  is  not  bad    substantially   proved."     East  Tennes- 


for  failing  to  specify  Ihe  plaintiff' 
duties,  how  long  he  had  been  perform- 
ing them  when  interrupted,  and  how 
much  he  was  injured  by  the  breach. 
Rockebrandt  v.  Madison.  9  Ind.  App. 


S.  Morris  Min.  Co.  v.  i 

?3o.     See   Rockebrandt  z 
nd.  App.  m8. 


b  Ala. 


3.  McMullan   v.    Dickinson   Co.,   63     has 


see,  etc.,  R.  Co.  f.  Staub,  7  Lea(Tenn.t 
397- 

6.  Hamilton  t'.  Love,  (Ind.  1896)43 
N.  E.  Rep.  873;  Merrill  r.  Blanchard, 
7  N.  Y.  App.  Div.  167;  Porter  v.  Bnik- 
etl,  65  Tex.  383,  wherein  it  was  said 
that  a  plaintiff  is  not  bound  to  negaiivc 
everything  that  might  defeat  his  action. 
but  if  the  loss  which  he  shows  that  he 


Min 


,40s- 


4.  See  Rockebrandt  v.  Madison,  9 
Ind.  App.  aiS. 

Agraamant  to  Vt  SndMTim  to  Pro* 
curt  Othor  Employment  on  Dlichaigo.  —  A 
declaration  alleged  a  contract  of  em- 
ployment for  a  specified  term  and  an 
agreement  by  the  defendant  that  if  h( 


stained  is  to  be  reduced  from 
ot  necessarily  occurring, 
this  must,  in  all  such  cases,  be  shorn 
by  the  opposite  party. 

While  a  wrongfully  discharged  em- 
ployee, suing  on  the  contract  for  full 
compensation  for  the  stipulated  term, 
must  aver  readiness  and  willingness  10 
perform  throughout  Ihe  time  he  under 


:,  he  is  under  noobligati 


itinued'    business    during     that  took  V 

period  he  would  use  hisbest  endeavors  to  pro  ,    -    - 

to  find  other  employment  for  the  plain-  cover  even  though  it  be  shown  that  he 

tlS,  failingin  which  he  would  pay 'o  the  had  entered  into  another  contract  lor 

plaintiff  his  salary  for  the  balance  of  the  services    the    performance    of    which 

term,  as  it  fell  due;  that  the  defendant  would  render  Impossible  the  fulSIment 
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FlklntUTt  BabrlBtr- —  It  is  also  matter  of  defense  that  the  plaintiff 
was  a  drunkard.  The  plaintiff  need  not  plead  nor  prove  his 
sobriety.' 

Flakdlag  BuuagM.  —  It  has  been  held  that  a  complaint  which 
alleges  the  contract  of  employment,  its  wrongful  breach,  that  a 
certain  amount  was  due  for  services,  and  that  the  plaintiff  was 
damaged  in  a  specified  further  sum,  sufficiently  pleads  the  latter 
sum  as  damages.* 

3.  Flea  or  Annrer — tvMatjlng  OUohorga.  — It  has  been  held  that 
in  an  action  to  recover  for  a  wrongful  discharge  the  defendant  is 
not  confined  to  the  grounds  of  discharge  originally  assigned,  but 
may  show  any  other  grounds  sufficient  to  justify  the  discharge.' 

MtMcndDot  of  Enploree.  —  If  the  defendant  attempts  to  justify  the 
discharge  on  the  ground  of  misconduct,  it  has  been  held  necessary 
to  show  in  support  of  the  plea  that  he  knew  and  acted  upon  the 
misconduct  when  he  dismissed  the  plaintiff.* 


ot  damages.     Morris  Min.  Co.  t 
g6  Ala.  3*0. 

1.  Collins  V.  Glass,  46  Mo.  App. 
397. 

S.  Efron  v.  Clayton,  (Tex.  Civ,  App. 
1896)355.  W.  Rep.  424. 

a.  Arkush  v.  Hanan,  60  Hun  (N.  Y.) 
Si8.  See  in  general,  upon  this  subject. 
Am.  and  Eng.  Encyc.  of  Law,  title 
Master  and  Strvani. 

Flea  of  JutlflokUon  Hold  Iiwafialmt. 


mploy 
rging 
jngfully 


n  for  a  breach  of 


ithouc    reasonable 
ssed   the   plaintiff,  the  de- 
pleaded  that  he  did  not  wrong- 


In  a 


nforw 


fends 
fully 
dismiss  the  plaintiff  as  alleged. 


Itn 


defendant  pleaded  that  hi 
the  agreement  In  the  beli 
representation  by  the  plaintiff  that  she 
was  an  honest  and  moral  person,  and 
a  proper  one  for  the  situation;  that  the 
defendant  discovered  that  she  had 
become  and  was  an  immoral  and  diS' 
honest  person,  and  unlit  for  the  situa- 
tion, and  a  person  whom  it  would  have 
been  very  improper  to  employ  as  the 
governess  of  his  childi 
therefore  rescinded  the 
plea  was  held  bad  as  being  too  gen- 
eral and  uncertain.  Burgess  v.  Beau- 
mont, 2  D.  &  L.  590. 

PlM  of  Jiutlileattan  BeU  Snfioleiit.  — 
Where  the  declaration  staled  that  the 
plaintiEF  entered  into  the  service  of  the 
defendant  for  three  years,  under  an 
agreement  that  the  plaintiff  would. 
during  that  time,  use  his  best  endeav- 
3  promote  the  interests  of  the  de- 


ingful  discharge  the     held  that  this  merely  put  in  Issue  the 


fact  of  the  dismissal,  the  rest  being 
material.    Powell  v.  Bradbury,  7  C.  B, 
zoi.  63  E.  C.  L.  301. 

4.  Mercer  v.  Whall,  5  Q.   B.  447,  48 
E.   C.   L.  447.     Compare  Spolswood  v. 
Barrow,  5  Exch.   tio,  wherein  the  de- 
fendants    alleged    that    the     plaintiff 
refused  to  obey  their  lawful  and  reason- 
able commands  with   reference  to  the 
plaintiff's  conduct  and  proceedings  in 
id  that  he     Iheir  employ,  that  the  plaintiff  received 
The     and  wrongfully  appropriated  money  of 
the  defendants'  customers,  and  that  for 
these     reasons     the     defendants    dis- 
charged him.     It  was  shown   thai  the 
plaintiff  had  misappropriated  the  de- 
fendants' money,  but  that  the  defend- 
ants had  no  knowledge  thereof  at  tbe 
time  when  the  plaintiff  was  discharged. 
It  was  held  that  as  the  defendants  hacl 
reasonable  cause  for  discharging  tbe 
plaintiff,  the  judge  was  wrong  in  leav- 
fendanl,  and  would  attend  to  and  carry     ing  it  to  the  jury  to  say  whether  they 
onl  all  reasonable  requests,  a  plea  that    discharged  him  for  that  cause,  for  their 
the  plaintiff  did  not,  while  in  the  de-     motion  and  intention  were  not  in  issiie> 
fendant's  employ,  use  his  best  endeav-     under  the  replication  de  injuria. 
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If  tha  Plkintiff  Hu  Bmil  Abla  to  Obula  Other  EjDpliiTment,  this  is  afHrma- 
tivt  matter  in  recoupment  which  the  defendant  must  allege  and 
prove  if  he  desires  to  take  advantage  of  it.' 

m.  ACTIOHS  POB  Wages  —  Fom  or  AoUon,  ^  Where  the  plaintiff 
seeks  to  recover  wages  for  services  performed,  a  recovery  may  be 
had  cither  on  the  special  contract  ■  or  on  a  quantum  meruit.* 

Deolftnttion.  —  The  declaration,  if  on  the  special  contract,  should 
state  the  execution  of  the  contract,  its  terms,  performance  by  the 
plaintiff,  and  the  defendant's  failure  to  pay  for  the  ser\'ices  in 
accordance  with  the  terms  of  the  contract.* 

Pie*  w  Aniwer. —  Under  a  plea  of  non-assumpsit  to  a  count  on  a 
quantum  meruit  (or  services,  the  defendant  may  show  what  the 
services  were  worth.'  So  under  a  general  denial  it  may  be  shown 
that  the  plaintiff  was  in  the  employ  of  another  person  during  the 
time  for  which  he  seeks  to  recover.* 

17.  ElTTTCIIta  AWAT,  Habbobihq,  AVD  l5TU[niATIlll}  SXBVASn  — 
1.  Form  of  Action.  —  An  action  on  the  case  will  lie  in  favor  of  the 
master  against  one  who  knows  that  another  is  his  servant  or 
apprentice  and  entices  him  away  from  the  master's 


1.  Hoi 


Min 


'.  Western  Land  Ass 


333- 


.  Albemarle,  i 


.  R.  Co., 


9.  Lewis 
Q5  N.  Car.  179. 

8.  Gillies  v.  Manhattan  Beach  Imp. 
Co.,  73  Hun  (N.  Y.)  507:  Williams  v. 
SIolc,  70  N.  ¥.  601;  Ruckman  v.  Hctg- 
hcili,  37  N.  J.  L.  437;  Lewis  i-.  Albe. 
marie,  etc..  R.  Co..  95  N.  Car.  179. 

Evidenee  Conpatant  onder  CompUiat  as 
Qnuitiun  Xemlt. — ^Evidencc  of  a  special 


1  pay  a 


n  for! 


ices  may   be   i 

m/ruil  as  tendiiiK  10  snow  ine  vaiu 
Ibe  services.  Friermuih  v.  Friernn 
46  Cal.  42- 

Keaiura  of  DuiUigW.  —  Where  the  1 
tract  has  been  lully  performed, 
action  is  brought  upon  a  guan 
mi-rHil,  the  measure  o(  damages  tvil 
the  full  C  """ 


hattan  Beach  Imp.  Co.,  73  Hun  (N.  Y.)    an 


the  defendants  for  the  same  wages  is 
prevailed  in  the  glass  trade  is  set  forth. 
but  it  is  not  alleged  that  the  plaintiff 
had  gone  to  work  or  what  the  rate  of 
wages  was,  or  the  length  of  lime  which 
Ibe  plaintiff  had  worked,  the  action 
must  fail.  Pennypacker  t'.  Royersfoid 
Glass  Co..  laMonig.Co.  Rcp.(P*.)tlq, 

A  party  employed  to  perform  wort  ai 
a  place  distant  from  that  at  which  he 
was  when  employed  cannot  recover  bis 
passage  money  to  such  place  it  the  com- 
plaint fails  to  allege  any  consideration 
for  the  promise  to  pay  suefa  passage 
money.  McFaddcn  v.  Crawford,  39 
Cal.  6<)2. 

e.  Smith  V.  Havward.  7  Ad.  *  El. 
544.  34  E.  C.  L.  154. 

e.   Phinney  v.  Bronson,  43  Kan.  451. 

AdmiMloni  In  Aniver.  —  In  Cowao  v. 
Abbott.   93  Cal 


507. 
Am 


-Where 

t  for 


r   Mfg. 


:ndercd  alleged 
mat  the  plaintill  had  been  paid  a  cer- 
tain amounr,  and  no  more,  for  services 
rendered.  The  answerdid  nolspecilic- 
ally  deny  that  allegation  in  form,  as  to 
amount,  but  after  denying  the  conliacl 
of  employment  alleged,  and  the  value 
□f  the  services,  and  admitting  that 
certain  services  were  rendered,  averred 
the  plaintill   had  been   fully  paid 


an  amendment  which  cla 
recover  for  services  under  anothi 
tract,  in  a  different  capacity,  intr 
a  new  cause  of  action,  Singei 
Co.  !■,  Armstrong.  91  Ga.  745- 

Where  the  contract  upon  which 
action   is  brought  for  services  is  void     long  before  the  beginning  of  the 
by  the  statute  of   frauds,  the  plaintiff     It  was  held  that  the  answer  did  not  ad- 
may  amend  so  as  10  recover  on  a  quaa-     mil  that  the  plaintiff  had  been  paid  no 
lH"i  inemil.     Tumow  v.  Hochstadter.  7     more  than  the  amount  alleged. 
Hun  (N,  v.)  80,  7,  Hays  v.  Borders,  6  III.  4^:  ^aWt- 

4.  Where  an   agreement  to  work  for    field   v.   Ashley.  6  Cush.   (Mass.)  as**: 
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who  retains  and  employs  him  after  he  has  wrongfully  left  that 
service  without  being  enticed  away.  An  action  lor  trespass  has 
also  been  held  to  lie  for  enticing  away  a  servant ; '  and  it  has 
been  held  that  if  there  is  no  adequate  remedy  at  law,  relief  may 
be  had  in  equity,  by  injunction.' 

2.  Deolaration  or  Complaint.  —  In  an  action  for  enticing  away  or 
harboring  a  servant  it  must  be  alleged  that  the  defendant  knew 
at  the  time  of  enticing  away,  employing,  or  harboring,  that  the 
party  enticed  away,  employed,  or  harbored  was  the  servant  of 
the  plaintiff,''  or  that  he  afterwards  had  notice  thereof  and  con- 
tinued to  employ  or  harbor  the  servant  after  such  notice.*  Evi- 
dence showing  a  harboring  of  the  plaintiff's  servant  will  not 
support  a  declaration  charging  that  the  defendant  enticed  such 
servant  away,'  hence  it  would  generally  be  better  to  insert  at 
least  two  counts  in  the  declaration,  one  for  enticing  and  another 
for  employing  or  harboring,  so  that  the  plaintiff  may  succeed  on 
the  latter  count  though  he  fail  to  support  the  former.* 

Eaiborlog  AppnntlM.  —  It  has  been  held  that  in  an  action  for 
harboring  an  apprentice  the  declaration  must  allege  the  tenor  oi 
substance  and  legal  effect  of  the  indenture  of  apprenticeship.^ 

3.  Indiotment.  —  Where  the  enticing  away  of  a  servant  is  made 
a  criminal  offense  it  has  been  held  that  the  indictment  must 
allege  a  contract  between  such  laborer,  or  those  authorized  to 
contract  on  his  behalf,  and  his  employer,*    The  absence  of  con- 

Bizby  V.  DunUp,  56  N.  H.  456;  Sdd-  4.  BuKerGeld    v.    Ashley,    6    Cush, 

more    v.    Smith,    13    Johns.    (N.    Y.)  (Mass.)  aji. 

322.  S.  Buttcr&eld    v.    Ashley,    6   Cush. 

EiEDOt  of  Btotata  CHvliig  Panalty.  —  An  <Mass.}  351. 

action  on  the  case  lies  for  seducing  and  Aneadlng  DatlaiMlon.  —  A  declaration 

harboring  the  plaintiff's  man-servant,  for    enticing   anay  a  minor  daughter 

notviihstanding    a    penalty    is   given  may  be  amended  by  adding  a  count  for 

thereFor  by  statute,  the  statutory  rem-  harboring  and  secreting  her  and  per- 

edy  being  merely  cumulative.      Scid-  suading  her  to  remain  absent  from  her 

"  "■"'"    13  Johns.  (N.  Y.)  333.  father's  family  and  service  without  bis 


1.  Haigbt  V.  Bad^relcy,  15  Barb.  (N. 
VOw 

9.  Lurolcy  v.  Wagner.  5  De  G.  &  Sm. 
48s,  I  De  G.  M.  &  G.  604.  i6Jur.  871. 
In  this  case  one  Johanna  Wagner,  an 
opera  singer  engaged  to  sing  a 
theatre  of  one  Lumley  for  three  months 
and  not  at  any  other  during  that  time,  < 
subsequently  contracted  so  to  do;  a 
bill  was  £led  against  her  and  her  new 
employer,  asking  an  injunction  against 
her  singing  at  his  theatre,  and  the  in- 
junction was  granted  and  sustained. 

3.  Butterheld  v.  Ashley,  6  Cush. 
(Mass.)  351;  Fawcet  v.  Beavres,  3  Lev. 
63.  See  also  Blake  v.  Lanyon,  6  T.  R. 
---;  Sherwood  f.  Hall,  3  Sumn.  (U.  S,) 


(MassOilS. 


Stowe  V.  Heywood,  7  Allen 


6.  Butterfield    v.    Ashley,    6    Cush. 
>7'.     (Mass.)  151- 
an         T,  Fer);usoQ  v.  Tucker.  3  Har.  A  G. 
the     (Md.)  182. 

8.  State  V.  Harwood,  104  N.  Car. 
734;  Murrell  71.  State.  44  Ala.  367. 

II«ed  Hot  ATer  Wrltton  Contraot.  —  In 
Norlh  Carolina,  under  section  3119  of 
the  code,  it  is  sufficient  it  a  contract 
nith  the  servant  or  those  autborizcd  to 
contract  for  him  is  alleged,  nithout 
specifying  whether  such  contract  was 
in  writing  or  oral.  State  v.  Harwood. 
104  N.  Car.  ^24. 

Where,  as  in  Alabama,  \ 


137:  Ferguson  v.  Tucket.  3  Har.  &  G.  order  to  bring  the  offense  within  (he 
(Md.)  182;  Conant  v.  Raymond,  a  Alk.  statute  the  whole  contract  must  be  la 
(Vt.)  243.  writing,  the  indictment  should  aver  that 
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sent  by  the  laborer's  employer,  being  a  necessary  ingredient 
of  the  offense,  must  be  averred  and  proved.'  The  indictment 
will  be  sufficient  if  it  charges  the  offense  in  the  language  of  the 
statute,  though  the  facts  which  constitute  the  offense  may  be 
charged  in  the  alternative.*  The  offense  must  be  proved 
as  charged,  and  the  allegation  of  enticement  by  the  defendant  will 
not  be  sustained  by  proof  that  the  act  of  hiring  was  done  by  an 
agent  of  the  defendant,*  nor  will  an  indictment  for  enticing  away 
a  laborer  be  sustained  by  proof  that  the  person  enticed  was  a 
renter."* 

intimiditing  Employea.  —  It  is  also  a  misdemeanor,  under  the 
statutes  of  at  least  one  state,  for  any  one,  by  threatening  words 
or  by  acts  of  violence  or  intimidation,  to  prevent  or  attempt  to 
prevent  another  from  engaging  or  remaining  in,  or  from  perform- 
ing the  duties  of,  any  lawful  employment,  and  the  person  guiity 
of  such  attempts  may  be  prosecuted  by  information,' 

V.  ACTIOHB  BT  lUaTEE  FOE  PEE801TAL  IITHTEIES  TO  8EETASI  — 
Form  of  Aotion,  —  At  common  law  case  lies  in  favor  of  the  master 
for  personal  injuries  to  the  servant  resulting  in  a  loss  of  his  ability 
to  perform  his  accustomed  services.* 

Deoluatioa  m  Compl&lnt.  —  It  must  be  shown  that  the  relation  of 

the  employment  from  which  the  laborer 
was  enticed  by  the  defendant  was  in 
writing.  Murrell  v.  Stale.  44  Ala.  367; 
Roseberry  v.  State.  50  Ala.  r6o. 

laArtanias,  where  it  is  provided  that 
coDlracts  for  labor  for  a  longer  period 
than  one  year  shall  be  void  unless  in 
writing,  an  indiclmenl  (or  enticing  a 
laborer  which  alleged  that  such  laborer 
was  employed  for  ayear  was  held  suffi- 
cient though  it  did  not  aver  a  wriii 
contract.  Mondschein 
Ark.  3S9. 

ChrGtiui  Same  of  Laborer. —  In  Rose- 
berry  i:  Stale.  50  Ala.  160,  it  was  held 
that  the  in  liclment  for  enticing  away  a 
Bcreanl  or  laborer  under  written  con- 
tract of  service  to  another  {Rev.  Code 
Ala.,  g  3651)  must  either  state  the 
Christian  name  of  the  laborer  or  allege 
that  it  is  unknown.  This  is  in  order 
that  the  defendant  may  not  be  embar- 
rassed in  his  defense  and  may  have  the 
benefit  of  the  Judgment  in  another 
prosecution  (or  the  same  offense. 

ATerment  that   Psnon  Enticed  Wu 


that  an  affidavit  before 
peace,  alleging  the  enticing  away  3 
employment  of  a  person  who  had  ci 
traded  with  another,  fails  to  charge 
offense  when  it  omits  to  state  that  1 
person  eatlced  away  was  a  laborer, 
that    the    matter    complained   of   * 


without   the  consent  of  the  employer. 

Jackson   i',    Swte,   (Miss.   1803)  13  So. 
Rep.  935. 

1.  Ward  I/,  State.  7oMiss.  245;  Prest- 
wood  I'.  State,  87  Ala.  147. 

2.  Murrell  v.  State.  44  Ala.  367. 
It  need  not  be  specihed  by  what  acts 

or  words  the  enticing  was  effected, 
where  the  words  of  the  statute  are  em- 
ployed in  the  indictment  in  describiag 
the  offense.  State  v.  Harwood,  104  K. 
State,    55     Car.  724. 

3.  Roseberry  v.  State,  50  Ala.  ito. 

4.  Mondschein  v.  Sute,  55  Ark.  389. 
6,  Luter  V.  State,  3s  Tes.  Crim.  Rep. 

£9. 

Information.  —  An  information  under 
such  statute,  to  be  sufficient,  must  set 
forth  the  "lawful  employment"  to 
which  the  parly  interfered  with  was  en- 
gaged. Luter  7/.  Stale,  32  Tex.  Critn. 
Rep.  69.  wherein  the  information 
charged  that  the  defendant  "  did,  bj 
threatening  words  and  acts  of  intimida- 
lian,  prevent  and  altempt  to  preveol 
W.   L.   from   engaging   !     ' 


held     and  performing  the  duties  of  a  lawful 


of  the     employment:"  and  the  court  held  ihst 
IV  and    "  the  information  should  have  set  forth 
the  lawful  employment  in  which  L,  wai 
engaged.     As  stated,  it  is  but  the  con- 
clusion of  the  pleader." 

8,  See  Martinez  v.  Gerber.  3  M.  ft  G. 
88.  43  E.  C.  L.  55. 
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master  and  servant  existed  at  the  time  of  the  injury  ; '  and  ac- 
cording to  at  least  one  decision  there  must  be  a  direct  allegation 
that  this  relation  exists,'  but  according  to  another  the  petition 
will  not  be  fatally  defective  for  want  of  this  averment,  if  facts  are 
set  out  therein  from  which  the  relation  can  be  implied.'  The 
declaration  should  also  show  negligence  on  the  part  of  the  defend- 
ant resulting  in  the  injury  complained  of  and  a  loss  of  services  in 
consequence  of  such  injury.*  It  is  not  necessary  to  allege  that 
the  servant  was  hired  at  wages  or  salary." 

TL  AcTioirs  tok  IsirKiXB  bt  Sebtant  —  1.  Form  of  Action.  — 
For  injuries  resulting  from  the  negligence  of  a  servant  the  proper 
form  of  action  at  common  law  is  case,  not  trespass,*  but  for  a  wil- 
ful injury  inflicted  by  the  servant  under  the  command  or  author- 
ity of  the  master  trespass  will  lie.' 

2.  Parties.  — An  action  will  not  lie  against  the  master  and  serv- 
ant jointly  for  injuries  resulting  solely  from  the  negligence  of 
the  servant.*  Such  negligence  is  neither  in  fact  nor  in  legal 
intendment  the  joint  act  of  the  master  and  of  the  servant.*     But 

1.  Matthensi'.  Missouri  Pac.  R.  Co.,  Exch.  5&0;  Johnson  v.  Castleman,  a 
36  Mo.   App,   75;  Dunn  v.  Cass  Ave.,     Dana  (Ky.)  378. 

etc.,  R.  Co.,  21  Mo.  App.  iSS;  Buck  v.  T.  Sharrod  v.  London,  elc,  R.  Co.,  4 
People's  St,  R.,  etc.  Co.,  46  Mo.  App. '' Exch.  5S0;  Hcwett  v.  Swift,  3  Allen 
See  also  Ames  v.  Union  R.  Co.,     {Mass.)  420:  Priest  v.  Hudson  River  R. 


117  Mas 


541- 


-In    , 


."y. 


r  for  personal  injuries 
to  a  minor  son.  the  narr.  set  out  that 
the  injuries  were  incurable  and  perma- 
nent, and  alleged  damages  for  loss  of 
services,  medical  treatment,  and  other 
expenses.  It  was  held  proper  to  allow 
the  plaintiff  to  file  an  amended  narr. 
alleging  (hat  the  child  died  in  conse- 
quence of  such  injury,  the  damages 
claimed  being  the  same  as  in  the  orig- 
inal narr.  Bradford  v.  Downs.  iz6 
Pa.  St.  6ia. 

S.  Matthews  v.  Missouri  Pac.  R.  Co., 
26  Mo.  App.  75. 

3.  Bucli  V.  People's  St.  R.,  etc.,  Co., 
45  Mo.  App.  555- 

4.  DMUntlon  Eald  to  SUt«  •  CaaM  of 
AetloA.  —  A   declaration 
the  defendant  was 


Co.,  40  How.   Pr.  (N.   Y.   Super.  Ct,) 
456. 


The  maxim  qui  facitper  aliam  fadt 
ptr  M  renders  the  master  liable  for  all 
the  negligeDi  acts  of  the  servant  in  the 
course  oT  his  employment,  but  that 
liability  does  not  make  the  direct  act  of 
the  servant  [he  direct  act  of  the  mas- 
ter.  Trespass  will  not  lie  against  bim ; 
case  will,  in  effect,  for  employing  a 
careless  servant,  hut  not  trespass,  un- 
less, as  was  said  by  the  court  in  Morley 
V.  Gaisford,  2  H.  Bl,  443,  the  act  was 
done  'by  his  command;'  that  is, 'unless 
either  the  particular  act  which  consti- 
tules  the  trespass  is  ordered  to  be  done 
by  the  principal,  or  some  act  which 
comprises  it,  or  some  act  which  leads 
by  a  physical  necessity  to  the  act  com- 
illcging  that  plained  of."  Sharrod  v.  London,  etc., 
'     R.  Co.,  4  Exch.  580, 

passengers,  that  the  plaintiff's  appren-        8.  Bailey  i>.   Bussing,  37  Conn.  351; 

tice  was  on  the  defendant's  car  on  a  day     Campbell  ^-..Portland  Sugar  Co.,  63  Me. 

named,  for  hire,  paid  by  the  apprentice     553;    Mulchey   v.   Methodist  Religious 

'"  "'  !  absence  of  h's   master,  that  by     Soc.,   125   Mass.  487;  Parsons  v.  Win- 


Ihe  defendant's  negligence  in  carrying 
the  apprentice  he  was  injured,  and 
that  the  plaintiff  thereby  lost  bis  aerv- 

Ames  V.  Union  R.  Co.,  1T7  Mass.  541. 

0.  Maninei  v.  Gerber,  3  M.  &  G.  SS, 
43  E.  C.  L.  S5. 

&  Sharrod  v.  London,  etc.,  R.  Co.,  4 


:heli,  5  Cush.  (Mass.)  593.  See  also 
Wilkins  -u.  Ferrell.  10  Tex.  Civ.  App. 
331,  where  it  was  held  that  the  servant 
is  not  a  necessary  party  in  an  action  for 
■    ■     '  ;d  by  a  servant's   tiegll* 


gene 


Winchell.    5     Cush. 
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in  case  of  a  wilful  trespass  by  the  servant  by  the  command  or 
authority  of  the  master,  both  arc  principal  trespassers  and  may 
be  sued  jointly  '  or  severally.* 

3.  Seolaratioa  or  Complaint  —  Aliagjng  Balatimuhip  of  Mutor  uid  h»n- 
ftut,  —  In  an  action  against  a  master  to  recover  for  injuries  caused 
by  a  servant,  the  complaint  must  sliow  that  the  relationship  of 
master  and  servant  existed  at  the  time  of  the  injury.* 

Beiraot  Acting  Within  Boopi  of  EmploytMnt. —  It  must  also  be  shown 
that  the  servant  was  acting  within  the  scope  of  his  employment 
at  the  time  of  the  injury  ;*  but  a  direct  averment  to  this  effect  is 


A  master  and  servant  a.ie  not  liable 
jointly  in  an  action  on  the  case  for  an 
injury  occasioned  by  the  negtigcnce  of 
the  servant  while  driving  (he  horses 
and  cariiaffe  of  the  master  in  his  ab- 
sence. Parsons  v.  Winchell.  5  Cush. 
(Mass.)  S93- 

1,  Heniti  V.  Sirift,  3  Allen  (Mass.) 
430;  Holmes  v.  Wakefield,  13  Allen 
(Mass.)  5S0;  Moore  (/.  Filchbutg  R. 
Corp.,  4  Gray  (Mass.)  465;  Brokaw  v. 
New  Jersey  R.,  etc.,  Co.,  32  N.  J.  L. 
338;  Priest  v.  Hudson  River  R.  Co.,  40 
How.  Pr.  (N.  Y.  Super.  Ct.)  456. 

9.  Priest  v.  Hudson  River  R.  Co.,  40 
How.  Pr.  (N.  Y.  Super.  Ct.)  456. 

Ataitlt  and  Battny.  —  An  action  of 
trespass  for  an  assault  and  battery  can 
be  maintained  against  a  corporation, 
and  io  such  action  the  servant  who 
committed  the  assault  can  be  joined. 
Brokaw  v.  New  Jersey  R.,  etc.,  Co.,  3a 
N.  I.  L.  328;  Priest  v.  Hudson  River 
R.  Co.,  40  How.  Pr.  (N.  Y.  Super.  Ct.) 
456. 

3.  In  an  action  for  injuries  caused 
by  being  run  over  by  the  defendants' 
wagon,  a  complaint  allcRing  Ihat  the 
wagon. was  owned  by  the  defendants 
and  driven  by  one  of  their  servants 
shows  sufficiently  that  the  driver  of  the 
wa^on  was  the  defendants'  servant. 
Birnbaum  v.  Lord,  7  Misc.  Rep.  (N.  Y. 
C.  PI.)  493. 

So  in  an  action  for  an  injury  sus- 
tained by  being' jccted  from  a  train,  an 
averment  that  the  injury  was  inflicted 
by  the  defendant  acting  through  its 
agents  and  serrancs  sulliiientty  pre- 
15thequestionaslowheth(      ' 


the  negligence.  Texas,  etc.,  R.  Co.  f. 
Easton,  3  Tex.  Civ.  App.  378;  Louis. 
villc.  etc-,  R.  Co.  v.  Crunk,  119  [nd. 
542.  Sec  also  Minter  v.  Union  Pac. 
R.  Co.,  3  Uuh  500;  Cramer  v.  Union 
Pac.  R.  Co.,  3  Utah  504. 

4.  Louisville,  etc..  R.  Co.  c.  Palmer, 
13  Ind.  App.  161;  Smith  f.  Lotiisville, 
etc.,  R.  Co..  t34lnd.  394:  Oakland  City 
Agricultural,  etc,  Soc.  f.  Bingham,  4 
Ind.  App.  545;  McCann  v.  Tiilinghan. 
140  Mass.  337;  Davis  r.   Houghlellin. 


33  > 


'.  592. 


Avormsnt*  Hold  Ininffldeat.  —  In  an 
action  for  injuries  caused  by  the  escape 
of  fire  from  the  right  of  way  of  the  de- 
fendant railroad  company,  a  complaint 
which  docs  not  allege  that  the  dtfeud- 
ant  permitted  or  sulTered  the  fire  to 
escape  to  the  plaintiff's  land,  but 
merely  alleges  that  the  "  workingmen 
and  employees  of  the  defendant  '  did 
so,  without  showing  that  Ihey  were  en- 
gaged in  the  line  of  iheir  employment 
or  were  doing  what  they  were  hired  10 
do,   or  were  acting   under   the  defend- 


,    R.   Co. 


Palm 


.3  Ind. 


App.  161. 

So  a  declaration  alleging   that  "the 
defendants'   servant.    B..    who  was  at 
hing  and   guarding  the 
limber    yard,    and     had 
unlawfully. 


defends 

charge    ibeteof, 

upon    [the  plain 
said  defendants' 


ivM. 


i  charged 
af  the  de- 
Savage, 


sons  who  performed  the 
were  the  agents  and  servants 
fendant.      Wabash   R.  Co.  i 
110  Ind.  156. 

DetlgnaUon  of  Sommt.  —  In 
for  the  negligence  of  the 
the  defendant,  the  complaint  need  not 
set  out  the  particular  servant  guilty  of 


iff],  ail  of  which  the 
ervani  did  wrongfully 
ana  wiinout  cause,  in  an  unjustifiable 
attack  upon  the  plaintiff,  under  an 
assumption  that  the  plaintiff  was  tres- 
passing' upon  the  defendants'  land,  and 
without  notice  to  leave,"  does  not  suffi- 
cient! v  allege  that  the  assault  wai  com- 
mitled  by  the  servant  while  acting 
within  ihe  scope  of  his  employment. 
McCann  i>.  Tillinghast,  140  Mass.  317. 
A  complaint  alleging  that  the  plain- 
tin.  while  riding  upon  a  freight  train  by 
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should  be  confined  to  the  specific  neghgences  and  causes  of  action 
alleged  in  the  declaration.'  In  the  notes  are  set  out  some  deci- 
sions which  will  serve  to  illustrate  the  rule  stated.'     Instructions 


ley  V.  Illinois  Cent.    R.   Co..  94  Iowa 
685. 

A'm/ufi'^.  —  Cincinnati,  etc..  R.  Co. 
«,  Conley.(Ky.  1892)205.  W.  Rep.  816. 

Massaehusells.  —  O'titiai  v.  O'Con- 
nell.  167  Mass.  388. 

Michigan, — Helbiffv.  Michigran  Cent. 
R.  Co..  85  Mich.  359. 

Minnis0la.  —  Macy  v.  St.  Paul,  etc., 
R.  Co.,  35  Minn.  200. 

Missouri.— ZoonX.z  v.  Missouri  Pac. 
R.  Co.,  115  Mo.  669. 

Iff7v  Kflri,  —  Ballard  v.  Hitchcock 
M/g.  Co..  51  Hun(N.  Y.)  188. 

0/-<fn«.  —  Willis  r.  Oregon  R..  etc.. 
Co.,  II  Oregon  357;  Woodward  v.  Ore- 
goo  R..  etc.,  Co.,  18  Oregon  289. 

/'f««jf/i'a»>«.— Evilhock  7..  Philadel- 
phia, etc..  R.  Co.,  160  Pa.  St.  59a. 

Tennessrt.  —  East  Tennessee,  etc.,  R. 
Co.  V.  Smith,  89  Tcnn.  114. 

Texas.  —  Galveston,  etc.,  R.  Co,  v. 
Sweeney,  6  Tex.  Civ.  App.  173;  Texas, 
etc..  R.  Co.  V.  Bingle.  9  Tex.  Civ.  App. 
322;  Texas,  etc..  R.  Co.  v.  French,  86 
Tex.  96;  Southern  Pac.  R.  Co.  11.  Ayl- 
ward.  79  Tex.  675 ;  Sabine,  etc.,  R.  Co. 
V.  Ewing,  I  Tex.  Civ.  App.  531;  Texas 
Pac.  R.  Co.  V.  Johnson,  76  Tex.  421. 

Utah.  —  Allen  v.  Union  Pac.  R.  Co., 
7  Utah  239. 

KiVfinio.  — Beriha  Zinc  Co.  v.  Mar- 
Cin,  93  Va.  791. 

WfliAiBf/OB.  — Columbia,  etc.,  R.  Co. 
V.  Hawthorne,  3  Wash.  Ter.  352. 

United  i'CaWj.  —  Atchison,  etc.,  R. 
Co.  1/.  Meyers,  76  Fed.  Rep.  443; 
Alaska  Treadwell  Gold  Min.  Co.  v. 
Wheian.  64  Fed.  Rep.  462;  Union  Pac. 
R.  Co.  V.  James,  163  U.  S.  485. 

1,  Chicago,  etc.,  R.  Co.  v.  Lammert, 
13  111.  App.  408;  Romona Oolitic  Stone 
Co.  I/.  Phillips,  II  Ind.  App.  118; 
Coonti  V.  Missouri  Pac.  R.  Co.,  115 
Mo.  669;  Manuel  v.  Chicago,  etc.,  R. 
Co..  56  Iowa655;  Fisk i>. Chicago,  etc., 
R.  Co.,  74  Iowa  424;  Cincinnati,  etc., 
R.  Co.  V.  Conlcy,  (Ky.  1892)20  S.  W. 
Rep.  816. 

8.  Initrortiaiii  u  to  DaUet  In  Belectliig 
flamuiti.  —  An  instruction  defining  the 
duties  of  the  master  in  selecting,  em- 
ploying, and  retaining  servants  should 
not  be  given, where  the  petition  charges 
that  the  injuries  were  caused  by  de- 
fective machinery,  Galveston,  etc..  R. 
Co.  V.  Sweeney.  6  Tex.  Civ.  App.  173: 


or  where  the  injury  is  charged  to  be 
the  result  of  the  defendant's  negli- 
gence in  not  providing  sound  lumber 
for  scaffolding,  Willis  v.  Oregon  R., 
etc.,  Co.,  II  Oregon  257;  or  where  the 
case  is  rested  on  the  negligence  of  the 
defendant  in  not  maintaining  a  safe 
place  for  its  employees  to  work  in, 
Colorado  Coal,  etc.,  Co.  v.  Carpita,  6 
Colo.  App.  248.  Sec  also  Alaska 
Treadwell  Gold  Min.  Co.  v.  Whclan, 
64  Fed.  Rep.  462. 

InstnioUaiu  m  to  EoIm  and  BegnlA- 
ttonl.  —  Where  the  complaint  contains 
no  allegations  that  the  company  had 
neglected  to  prescribe  suitable  rules  and 
regulations  for  the  government  and 
management  of  its  trains,  employees, 
and  business,  it  is  error  to  charge  the 
jury  in  relation  to  such  duty.  Wood- 
ward V.  Oregon  R.,  etc.,  Co.,  18  Ore- 
gon 289. 

In  an  action  byabrakeman  for  an 
injury  received  by  coming  in  contact 
with  an  overhead  bridge,  some  ques- 
tion was  made  as  to  whether  a  rule  of 
the  company  required  him  to  be  there. 
The  court  charged  that  if  the  jury 
"  believe  from  the  evidence  that  by 
reason  of  negligence  on  the  part  of  the 
defendant  the  plaintiff  was  »  •  • 
prevented  from  complying  with  one  or 
more  of  the  rules  offered  in  evidence, 
then  you  should  find  for  the  plaintifr, 
notwithstanding  such  failure  toobserve 
such  rule."  There  was  no  evidence 
that  any  negligence  of  the  defendant 
prevented  the  plaintiff  from  complying 
with  the  rules,  and  therefore  the  in- 
struction was  erroneous  as  tending  to 
mislead  and  confuse  the  jury.  Chi' 
cago,  etc.,  R.  Co.  v.  Matthews,  39  111. 
App.  541. 

The  evidence  being  that  the  plaintiff 
was  furnished  with  a  coupling  stick  10 
be  used  until  he  learned  to  couple  with- 
out it,  and  that  his  injury  was  received 
after  he  had  learned  to  couple  without 
it  and  bad  on  many  occasions  done  so, 
some  of  the  occasions  being  in  the 
presence  of  his  superior  officers,  who 
made  no  objection,  the  court  properly 
denied  a  request  by  the  defendant  lo 
charge  (he  jury  that  if  the  plaintiff,  in 
undertaking  the  service,  was  furnished 
with  a  coupling  slick  and  directed  to 
use  it  in  coupling,  but  did  not  use  it  at 
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which  were  held  not  to  be  in  violation  of  these  rules  are  also  set 
out  in  the  notes.* 


instead  of  the  sli 

k.   and 

sas  hurl  in 

making  such  atien 

pt.  he  CO 

uld  not  re- 

cover.    Central  R.. 

etc.,  Co. 

A  Maltahy, 

go  Ga.  630. 

Prorlding  Bnitahle 

K»chiner7,«W.-An 

Instruction    which 

makes 

the    liabil- 

ity    dependent    on 

[he    fur 

niahing    of 

machinery  properly  constru 

ted,  where 

the   proper    const 

uction    0 

[   the    ma- 

chinery is  not  mad 

in  the  case 

by  either  the  plead 

nga  or  th 

evidence, 

is  erroneous.     Chi 

ago,  etc 

.  R.  Co.  V. 

Dixon.  49  111.  App 

aga. 

An  instruction 

duty  of  a 

railroad  company 

ances  to  its  employees  ia  improper  ii 

an   action    for   injuries  loan  employe. 

while  enffagcd  in  returning  a  car  of  an-    should 

other  road,  rejected  as  defective.    Atchi-     plaint  p 

son,   etc..   R.   Co.   I'.   Meyers,  76   Fed,     Injuries 

Rep.  443.  ances. 

So  it  is  erroneous   to  submit  to  the     Ind   Ci. 
jury  the  question  whether  the  defend- 


Chicago,  etc.,  R.  Co.  :'.  Kneirim. 
153  111.  458. 

Where  an  employer  was  sued  for  the 
death  of  an  employee,  caused  by  the 
explosion  of  a  boiler,  and  there  was  no 
would  have  been 

held  error  to  charge  that  "  if  the 
defects  in  this  boiler  were  such  as  were 
known  or  discoverable  by  cxaroiaalion 
or  the  application  of  known  tests,  thca 
the  defendants  are  chargeable,  whether 
they  knew  it  or  not."  Ballard  t.:  Hitch- 
coct  Mfg.  Co.,  51  Hun  (N.  Y.)  I58. 

Initroctiaai  >■  Ut  the  Lav  of  Fellov- 
Hrranti,  —  An  instruction  that  there  can 
be  no  recovery  for  injuries  resulting 
from  a  fellow-servant's  negligence 
should  not  be  given  when  the  com- 
'  "  roceeds  on  the  theory  that  the 
resulted  from  defective  appli- 
Obio,  etc.,  R.  Co.  f.  Stein.  140 


Lt  had  provided  safe  means  for  carry. 

Ing  the  workmen  to  their  work,  where  gineeraii 

Ihc  right  to  recover  depended  upon  the  ants,  it  ii 

relation  which  the  foreman   in  charge  the  court 

of  the  work  and  the  decedent  bore  to  ary  case; 

each  other.     Evilhock  v.  Philadelphia,  become 

etc.,  R,  Co.,  169  Pa.  St.  592.  East  Tei 

Where  the  court  instructed  the  jury  Sg  Tenn. 


it  is  shot 


1  that  a 


charge  of  the  train,  and  the  eo- 
and  brakeman  were  fellow-scrr- 
is  misleading  and  erroneous  for 
rt  in  its  charge  10  state  imagin- 
es in  which  the  engineer  might 
"''  superior  of  the  brakeman. 
isee.  etc,  R.  Co.  i\  Smith. 


that  if  the  brakeman  ' 
or  by  the  exercise  of  reasonable  cate 
could  have  had  no  notice,  of  that  dan- 
gerous and  defective  condition  of  the 
car,"  etc.,  it  was  held  that  the  in- 
structions were  erroneous  in  calling  the 
attention  of  the  jury  to  the'' 
and  defective  condition  of  the 
there  being  no  complaint  as  to  t) 
itself,  its  construction,  or  its  r 
Chicago,  etc..  R.  Co.  v.  Bragonie 
111.  5'- 


lutrootioiu  M  to  AMomptlon  of  Biik.  — 

An  instruction  that  if  a  servant  knew 
or  by  using  reasonable  diligence  could 
have  known  that  certain  machinery 
was  defective,  and  continued  10  use  it, 
he  cannot  recover  for  personal  injury 
received  while  so  doing,  is  properly 
refused  where  there  is  no  evidence 
lending  to  show  that  the  plaintiS  knew 
or  by  the  use  of  reasonable  diligence 
could  have  known  of  the  defect.  Macy 
I'.  St.  Paul,  etc.,  R.  Co..  35  Minn, 
lutnetiiig  M  to  DtgTM  of  Cars  Dne  200. 
Pauragvr.  —  In  an  action  for  damages  1.  Where  a  petition  charges  negli- 
austained  by  an  employee,  an  inatruc-  gence  on  the  part  of  the  defendant's 
tion  respecting  the  different  degrees  of  foreman  in  sending  down  a  car  ata 
care  required  to  be  exercised  towards  great  rale  of  speed,  an  instruction  as 
a  passenger  and  an  employee  is  not  to  the  negligence  of  the  foreman,  at  the 
pertinent  to  the  issues.  Cooper  v.  time  he  pulled  the  pin  and  let  the  cat 
Central  R.  Co.,  44  Iowa  134,  loose,    in    uncoupling    and    letting    it 

laitntotloiu  ai  to  HagUg«nc«  In  Failure  loose,  does  not  present  a  different 
to  InipMt  AppUauMl.  —  Where  the  neg-  ground  of  negligence  from  that 
ligence  charged  consisted  in  not  having  charged,  the  pulling  of  the  pin  and 
a  brake  wheel  properly  fastened,  an  letting  the  car  loose  being  a  part  uf  the 
instruction  basing  the  defendant's  act  of  sending  the  car  down.  Texas, 
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'  2.  Improper  AHnmptlonB  of  Fact.  —  It  is  also  a  general  rule 
applicable  in  this  class  of  cases,  thatinstructionsshould  not  assume 
that  matters  which  are  in  controversy  have  been  proved.'  So  in 
charging  the  jury  the  court  should  not  assume  the  existence  of 
facts  to  prove  which  there  is  no  evidence,*  or  which  the  evidence 
shows  not  to  exist,' 

elc,   R.  Co.   V.   Reed.  (Tex.  Civ.  App.  liability  of  the  company  for  injuries  to 

1895)  33  S.  W.  Rep.  tig.  une  employee  by  another,  where  there 

Under  evidence  tending  to  show  that  is  no  evidence  that  any  employee  in  any 

the  injury  was  due  to  a  latent  defect  in  manner  caused  or  contributed  to  the 

the   lever  of  a  handcar,   which  defect  injury.     Gulf,  etc.,  R.  Co,  v.  Blohn.  73 

was   unknown  to  the  plaintiH,  but  was  Tex.  637. 

known  to  the  foreman  under  whose  im-  3.  Texas,  etc..    R.   Co.   v.  Scott,  64 

mediate  and  almost  exclusive  control  Tex.  549;  Brady  ».  Burlington,  etc.,  R. 

the  plaintiff  and  the  handcar  were,  the  Co.,  73  Iowa  53;  Columbia,  etc.,  R,  Co. 

foreman  having  the  power  to  hire,  con-  v.    Hawthorne.    3    Wash.     Ter,     353; 

irol.   and  discharge   the  plainlifl,  it  is  Tejtas,  etc.,   R.   Co.   v.   French,  (Tex. 

properto  instruct  the  jury  on  the  theory  Civ.  App.  1893)22  S.  W.  Rep.  86<j. 

thai  the  defect  was  known   to  the  de-  Charging    Contrair  to   Bvidmio*.— It 

fendant  and  unknown  to  the  plaintiff,  is  error  to  charge,  where  the  evidence 

Glowers  V.  Wabash,  etc.,  R.  Co..  31  Mo.  shows  the  contrary,  that  o 


App.      , 

1.  Texas,  etc..  R.  Co.  v.  Kane.  (Tex. 
1883)  IS  Am.  and  Eng.  R.  Cas.  218; 
Lynch  v.  Eimer.  34  111.  App.  185. 

to  tccovec  for  being  run  over  by  a  hand- 
car, to  instruct  the  jury  positively  that 
the  plaintiff  had   givei 
company  of  the  defect 


jured  was  in  the 


t   of    i 


passenger    and 


the  defend- 
not  pf    an 
..  Co.  V.  Scott, 


was  the  c 
Kane,   (Te 

».'Gul'f,   etc..    R.    Co.  w.   Blohi 
Tex.   637;    Robinson  v.  Houston, 
R.  Co.,  46  Tex.   541;    Fordyce  v. 
borough,  I   Tex.  Civ,   App.   260;  Chi- 
cago, etc.,  R.  Co.  V.  Bragonier,  iig  111. 
51;  South  Florida  R,  Co.       '" 


employee,    Texas,  1 
64  Tex.  549. 

An  instruction  that  if  the  machine  in 

question  had  been  in  use  several  years 

it  should  be   deemed  safe  is   properly 

the     refused  where   the  uncontradicted  evi- 

idcar.     dence  shows  that  the  machine  had  been 


ipany  denied  that  such     dangerous  during  the  whole  1 
.     Texas,  etc..  R,  Co.  t;.     use.     Columbia,  etc.,   R.  Co.   v.   Haw- 
18B3)  15  Am.  &  Eng.  R.     ihorne,  3  Wash.  Ter.  353. 

Inttruotioiu  Hald  ITot  B«d  u  Hakliig- 
laqinipar  Anamptlonl.  —  Where  the  dec- 


etc,     laralion  alleged  that  the  plaintiff   t 

injured  by  the  defendant's  negligence 
in  using  certain  defective  tools,  the 
court  was  authorized  to  charge  as  to 
Weese,  32  negligence  in  using  them  in  an  unskil. 
12;  Riordan  v.  Ocean  Steamship  ful  manner,  especially  as  the  plaintiff 
Co..  114  N.  Y.  65s,  36  N.  Y.  St.  Rep.  was  allowed  to  introduce  evidence  on 
476.  this  point  without  objection.     Central 

Awnmliiy   PhU    Hot   Vtona—Thai    R..  etc.,  Co.  v.  Atwway,  90  Ga.  656. 
Servant  Causing  lajary  li  Vice-principal.         An  instruction  that  the  jury  should 
—  It  is  error  for  the  court  to  submit  a    find   for  the  plaintiff  if  they  believed 
case  to  the  jury  on  the  thcor^r  that  the     from  (he   evidence  that   the   plaintiff, 
relation  of    vice-principal   existed  be-     while  in   the  employ  of  the  defendant 


t  and  the 

lused  the   injury. 


1  the  defend: 
whose  negligence 
where  there  is  no  I 
show  that  such  relation  existed 
the  negligent  servant  was  al  the 
peiforming  any  duties  devolving  upon     the  ground 
the  piincipal.     South  Florida  R,  Co,  v.     -•--•■ 
Weese,  33  Fla.  212. 

Titil  Injury  Was  Canted  iy  Filh-O!- 
lervanl.  —  Where  an  employee  sues  his 
company  for  a  personal  injury  it  is  im- 
proper to  instruct  the  jury  --    ■-  ■"■- 


foreman,  and  v 
performance  of  his  duly  in   helping  to 
repair  a  bridge,  and  while  in  the  exer- 
cise of  due  care,   etc.,   was  forced  to 
iump  from  ahandcaron  such  bridge  to 
.0  save  his  life,  "  through 
gligent  and  wrongful  acts  prov- 
■I   servants   of   the   defendant,   in 
i^fuUy  running  a   freight  train," 
ti9    etc.,  is  not  open  to  the  objection  that  it 
m-    assumes   the  defendant  to  be  guilty; 
he     but   the  instruction   would   have  been 
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3.  Argumentative,  ObBoure,  or  Contradictory  Iiutrnctioiu.  —  As  in 

other  kinds  of  actions,  instructions  upon  tlie  trial  of  an  action  for 
injury  to  an  employee  should  not  be  given  if  they  are  argumen- 
tative,' obscure  and  confused,'  or  contradictor^'.' 

4.  Xgnoring  Issnea  and  Evidence.  —  Instructions  which  ignore 
material  issues  raised  by  the  pleadings  and  evidence  should  not 
be  given,* 

belief  If  Che  word  "  proven  "  had  been  furnish  and  maintain  couplings  which 

omillcd.     Peoria,  eic.  R.  Co.  :'.  Rice,  are  reasonably   safe   is   not   reversible 

144  111.  337.  error,  if  qualified   by  another  Insttuc- 

1.  Louisville,   etc..  R.  Co.  v.   Camp-  tion  that  the  company  is  only  bound  to 

bell,   <)7   Ala.   147.   holding  that  a  re-  exercise  ordinary  care  in  that  respect. 

quested  instruction,  in  an  action  for  in-  Chicago,  etc.,  R.  Co.  ti.  Linney,  59  fed. 

juries  inflicted  by  a  defective  brake  rod,  Rep.  45. 

to  the  effectthatihe  jury  might  look  to  4.  Cwr/io.  —  AUanu,   etc..  Air  Line 

the  fact,  if  h  be  a  fact,  that  the  brake  R.  Co.  f.  Ajers,  53  Ga.  13. 

was  used  by  the  plaintiff  several  limes  lo-aia.  —  Conners  c  Burlington,  etc., 

on  the  same  day  prior  to  the  accident,  R.  Co.,   87  Iowa   147;    Neville  ».  Chi- 

withoul  injury,  as  showing  its  condi-  cago.  etc.,  R.  Co.,  79  Iowa   232;  Chase 

lion,   was   properly   refused   as   being  v.   Burlington,   etc.,   R.    Co.,  76  Iowa 

argumentative.  675. 

5.  Grant  v.  Varncy,  21  Colo.  329,  7>«j«m«.  —  Louisville,  etc.,  R.  Co. 
bolding  that  an    instruction   that   the  v.  Wallace,  go  Tenn.  53. 

jury  niighl  find  on  a  hypothetical  case  Wisconsin.  — Craven     k.    Smith,    Sq 

based  on  the  evidence  and  set  out  in  Wis.  119. 

the  instruction  that  the  plaintiff  was  fwifrrf  5/o/rj.  —  Texas,  etc.,   R.   Co. 

guilty  of  contributory  negligence,   but  v.   Minnick,  57   Fed.    Rep.   36a:    Bohn 

that  they  should   not  find  for  the  de-  Mfg.   Co.   v.    Erick-son,    55    Fed.    Rep. 

fendant  unless  ihcy  also  believed  from  943. 

the  evidence  that  the  deceased  did  not  I^aring  Zmployae'i  I^oranee  of  Em- 
use  reasonable  care,  whs  confusing  and  ployar's  Bulsi,  —  An  instruction  which 
misleading:  Kentucky,  elc,  Bridge  ignores  the  fact  that  the  rules  of  a  cam- 
Co.  ?/.  Eastman,  7  Ind.  App.  514.  where  pany  may  have  been  unknown  loan 
it  was  held  that  in  an  aclion  for  inju-  employee  killed  by  the  derailment  of  a 
ries  caused  by  a  defective  handcar,  an  switch  engine  is  properly  refused. 
instruction  that  the  defendant  was  Conners  v.  Burlington,  etc.,  R.  Co..  5? 
liable   if   he   did  not  provide   suitable  Iowa  147. 

handcars,  and  "  you  are  further  satis-  I^nDring  VsgligBBM  of  Fellow-MmU 

fied  that  if  the  defendant  had  exercised  —  InslructioHs   Held    Oijrclionab/i.  —  In 

reasonable  caie  and  skill  in  providing  an  action  for  an  injury  sustained  while 

Buch  cars,"  was  confused  and  incom-  uncoupling   cars  of  a  moving  train,  an 

plete.  instruction  given  was  10  the  cfiecl  tbal 

S.  Louisville,  etc.,  R.  Co.  t'.  Wallace,  if  the  evidence  failed  to  show  ibai  the 
90  Tenn.  53.  holding  contradictory  and  engineer  and  Qreman,  knowing  that  tbi; 
erroneous  an  instruction  which,  after  plainlifl  was  between  the  cats,  failed  id 
Slating  correctly  that  the  plaintiff  had  stop  as  soon  as  possible  after  the  latter 
no  right,  even  if  ordered  by  the  con-  gave  a  signal,  then  ii  failed  to  show 
due  tor,  to  board  a  train  if  going  at  a  any  negligence  on  the  defendant'^ 
dangerous  speed,  added:  "  If  you  find  part.  This  instruction  was  held  rrro- 
thal  the  proximate  cause  of  the  acci-  neous  as  ignoring  the  fact  that  it  might 
dent  10  the  plaintiff  was  his  attempt  to  be  negligence  on  the  part  of  the  en- 
board  the  trdin  while  in  motion,  you  ginecr  and  fireman  not  to  know  thai 
will  proceed  to  inquire  whether  the  Ibe  plaintiff  was  between  the  cats, 
plaintiff  exercised  ordinary  care  in  Neville  v.  Chicago,  etc.,  R.  Co..  T9 
making  the  attempt  orif  hecould  have  Iowa   232. 

avoided  the  accident  by  the  exercise  of  Iiislruclioa  Hitd  Not  ObjecHonahlt.  — 

ordinary  care  and  prudence."  In  an  action  against  the  master  for  the 

Oontradiotory  ImtruatlDni  Humleaii  —  wrongful  death  of  an  employee  resull- 

An  Instruction  that  a  railroad  company  ing  from    the    negligence  of    a  coem- 

Is  under  obligations  to  its  brakemen  to  ployee,  an  objection  that  a 
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tor.- 


6.  Giving  Undue  Prominenoe  to  Evidenoe.  —  An  instruction  should 
not  single  out  and  give  undue  prominence  to  any  portion  of  the 
evidence,  or  direct  the  attention  of  the  jury  from  the  main  issue 
and  cause  them  to  decide  the  whole  case  upon  a  mere  subordi- 
nate issue.* 

6.  Beqaesta  for  Instntotiona.  —  If  an  instruction  as  given  is^not 
considered  sufficiently  full  and  clear,  it  is  the  duty  of  counsel  to 
ask  for  a  further  explanatory  charge.*  If  a  requested  instruction 
is  correct,  and  there  is  some  evidence  on  which  to  base  it,  it 
should  be  given  if  not  covered  by  instructions  already  given.'    If 


ignores   the   question   of   contributory 

negligence  of  ihe  deceased,  and  the  lat- 
ter's  knowledge  of  the  incompetency 
of  his  co-employee,  cannot  he  sustained, 
where  such  iosimction  requites  the 
jury  to  find  that  the  deceased  was  in- 
jured "  without  negligence  on  his  part 
directly  contributing  thereto,"  and 
olher  instructions  declare  that  the 
plaintiS  cannot  recover  if  the  deceased 
was  guilty  of  negligence,  or  if  he  knew. 
or  by  tiie  exercise  of  reasonable  care 
might  have  kaown.  that  his  co-employee 
iras  negligent  or  incompetent,  and  that 
the  deceased  thereafter  remained  in  the 
defendant's  emplov.  Grube  v.  Mis- 
Bouri  Pac.  R.  Co.,  98  Mo,  330. 

Ignnins  Ima  of  OontrlbntoTy  HegU- 
gtilM.  —  Where  there  is  some  evidence 
of  negligence  on  the  part  of  an  em- 
ployee, injured  by  the  fault  of  fellow. 
servants,  which  should  be  considered  as 
lessening  the  amount  of  damages,  il  is 
error  in  the  trial  judge  to  say  in  the 
hearing  of  the  jury  that  the  doctrine  of 
contributory  negligence  has  no  appli- 
cation. Atlanta,  etc..  Air  Une  R.  Co. 
V.  Ayers,  53  Ga.  la. 

So  in  an  action  to  recover  for  injuries 
caused  by  the  running  away  of  a  horse 
which  the  plaintiff  was  employed  to 
rid.',  an  instruction  that  if  the  injury 
was  caused  by  the  failure  of  the  de- 
fendant to  furnish  suiia.ble  appliances 
for  riding  the  horse,  the  plaintill  could 
recover,  unless  he  assumed  the  risk,  is 
erroneous  as  ignoring  the  issue  of  care 
un  the  plaintiff's  part.  Craven  v. 
Smith,  B^  Wis.  119. 

1.  Chicago,  etc.,  R.  Co.  v.  Warner, 
io3  III.  538-  In  this  case  one  of  the 
main  issues  was  whether  the  injury 
WAS  caused  by  the  defendant's  negli- 
gence in  falling  to  furnish  a  car  in 
question  with  proper  steps  or  an  end 
ladder.  An  instruction  was  asked  that 
if  the  jury  believed  from  the  evidence 
that  the  plaintiff  had,  before  the  trial, 
made  wntien  statements  of  the  cause 
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of  the  accident  to  the  defendant's 
agent,  in  which  he  attributed  the  acci- 
dent to  the  manner  in  which  the  en- 
gineer slacked  up  the  train,  and  the 
way  in  which  the  car  door  slid,  as  well 
as  to  the  absence  of  a  step,  and  that 
such  statements  were  true,  and  that  the 
accident  could  not  have  happened  If  the 
engineer  had  not  slackened  up  as  he 
did,  the  plaintiS  could  not  recover.  It 
was  held  properly  refused. 

%.  Seaboard  Mfg.  Co.  v.  Woodson,  98 
Ala.  373.  in  which  c:ise  it  was  held 
proper  to  charge  that  the  plaintiff  was 
entitled  to  recover  it  Injured  while  in 
the  discharge  of  his  duty  as  a  fireman. 
while  using  ordinary  care,  because  of 
the  defendant's  negligence  in  furnish- 
ing a  defective  engine,  and  that  the 
defendant,  who  contended  that  the 
plaintiff  had  failed  to  use  "ordinary 
care  "  in  going  under  the  engine,  know- 
ing it  to  be  defective,  and  also  knowing 
that  it  bad  been  left  by  the  engineer 
without  any  one  in  charge,  should 
have  asked  a  further  explanatory  in- 
struction, if  he  thought  uie  one  given 

S,  Te^tas'.  etc.,  R.  Co.  i^.  Rhodes,  71 
Fed.  Rep.  145;  Bohn  Mfg.  Co.  f .  Erick- 
son,  55  Fed.  Rep.  943;  Chapman  v. 
Reynolds,  77  Fed.  Rep.  274;  Nix  v. 
Texas  Pac.  R.  Co.,  Ba  Tex.  473;  East 
Tennessee,  etc.,  R.  Co.  v.  Smith,  91 
Ga.  176. 

Where  a  fifteen-year-old  boy  at  work 
with  one  of  the  defendant's  machines 
cut  his  hand,  and  all  the  circumstances 
tended  to  show  that  he  assumed  the 
risks,  because  the  danger  was  well 
known  to  him,  unless  the  jury  found 
that  the  machine  created  a  suction 
which  would  draw  against  it  any 
body  placed  near  it,  and  that  the  de- 
fendant knew  this  and  the  plaintiS  did 
not,  it  was  held  error  to  refuse  a  re- 
quested instruction  to  this  effect. 
Bohn  Mfg.  Co,  v.  Erickson,  SS  Fed. 
Rep.  943. 
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the  substance  of  a  requested  instruction  is  covered  by  the  genctal 
charge  or  by  other  instructions  already  given,  it  may  properly  be 
refused,*  Where  a  requested  instruction  is  incorrect,  the  court 
may  properly  modify  it  so  as  to  make  it  conform  to  the  facts  of 
the  case  and  the  law  applicable  thereto.* 

7.  Harmlen  Error.  —  In  this  class  of  cases,  as  in  others,  instruc- 
tions, though  erroneous,  will  not  be  ground  for  reverb  if  no 
prejudice  could  have  resulted  therefrom.' 


1.  Bonner  v.  Moore,  3  ttx.  Civ. 
App,  416;  Southern  Pac.  R.  Co.  v. 
Aylward,  79  Tex.  675.  See  also 
Doyle   V,   Missouri,   eic.    Trust    Co., 

In  Bonner  v.  Moore.  3  Tei.  Civ. 
App.  416,  the  court,  having  charged 
upon  the  facts  in  evidence,  addedi 
"  The  law  requites  a  master  [o  furnish 
his  servants  with  such  reasonably  safe 
appliances  as  are  usually  provided  for 
the  performance  of  like  services  by 
persons  of  ordinary  prudence  and 
care,"  and  "  This  is  the  extent  of  the 
master's  duty  in  this  regard  to  bis 
servant."  It  was  held  chat  there  was 
no  error  In  the  refusal  to  give  a  re- 
quested charge  that  the  master  is  not 
an  insurer  of  his  servant  while  In  his 
employ,  but  is  only  bound  10  use  ordi- 
nary care  in  providing  for  his  safety. 

S.  McCombs  V.  Pittsburgh,  etc.,  R. 
Co.,  130  Pa.  St.  iSs;  McDermott  v. 
Iowa  Falls,  etc.,   R.   Co.,  (Iowa  1S91) 

J 7  N.  W.  Rep.  1037:  Chicago,  etc.,  R. 
:o.  V.  Snyder,  raS  111.  655. 
An  instruction  to  the  effect  that  in 
entering  the  service  the  deceased  as- 
sumed all  dangers  incident  to  it,  in- 
cluding dangers  of  ice  and  snow, 
ought  not  10  have  been  given  without 
a  modification  to  the  effect  that  the  de- 
ceased must  have  had  knowledge  of 
Ibe  danger  resulting  from  the  ice  and 
snow.  McDermott  v.  Iowa  Falls,  etc.. 
R,  Co.,  (Iowa  l8gl)  47  N.  W.  Rep.  1037. 
When  the  court  was  requested  to 
charge  that  "  the  employer  does  bis 
duty  when  he  provides  his  employees 
in  such  manner  as  he  fairly  and  reason- 
ably deems  prudent  and  safe,"  it  was 
not  error  to  refuse  the  request  and  to 
substitute  for  the  words  "  he  fairly  and 
reasonably  deems  prudent  and  safe" 
the  words  "  in  such  manner  as  is  fairly 
and  reasonably  prudent  and  safe." 
McCombs  V.  Pittsburgh,  etc.,  R.  Co., 
130  Pa.  St.  182. 

InpTopsT  JEodULoatlDn.  —  The  court, 
having  defined  the  relations  of  fetlow- 
tervants,  added  the  following:  "  Pro- 
vided there  is  a  natural  or  necessary 


connectioa  b«tw«ea  the  diSerest  ctasMi 
of  service,  such  as  necessarily  btiogs 
the  servants  in  contact  with  each  other 
in  the  prosecution  of  tbeir  work,  how- 
ever dissimilar  their  occupation  □>«; 
be."  This  qualification  was  error, 
and,  its  correction  baviag  been  re- 
fused, is  ground  for  reversal.  Inter- 
natiooAl,  etc.,  R.  Co.  v.  R]rAn,  Sa  Tci. 
565. 

8,  Central  R.,  etc.,  Co.  v.  Attaway, 
9003.656;  Brunoer  v.  Black,  93  Ca. 
497;  Chicago,  etc.,  R.  Co.  v.  Kerr,  14S 
lU.  605;  Rogers  v.  Leyden,  ta?  Ind.  50; 
Doyle  V.  Missouri,  etc..  Trust  Co.,  140 
Mo.  i;  Gorman  r.  McArdle,  67  Hun 
(N.  Y.)  464;  Chopin  V.  Badger  Paper 
Co.,  83  Wis.  igs;  Johnson  i'.  AshUnd 
First  Nat.  Bank.  79  Wis.  414, 

An  instruction  that  the  pUintifl!coDlil 
recover  if  not  guilty  of  any  want  nf 
ordinary  care  contributing  directly  10 
the  injury  is  harmless  error,  when 
given  in  connection  with  a  full  and 
of  the  law  in  retatioo 


Ashland   First   Nat.    Bank, 
Wis.  414- 

Where  it  is  shown  that  the  plaiotiS 
was  one  of  several  employees  using  the 
appliances  which  caused  the  injury, 
although  he  was  not  at  the  time  ci  the 
injury  actually  using  them,  btit  w»* 
present  and  ready  to  assist  those  using 
them,  it  was  not  prejudicial  error  to  in- 
struct on  the  assumption  that  the  ptato- 
tiff  was  using  them.  Centra]  R.,  etc., 
Co.  V.  Attaway,  qo  Ga.  656. 

In  an  action  for  injuries  caused  by 
a  defective  elevator,  where  it  is  shovD 
that  the  injury  was  caused  by  a  defect 
for  which  the  defendant  is  liable,  and 
Chat  the  defect  was  not  such  that  the 
plaintiS  was  bound  lo  notice  it  and  an- 
ticipate the  accident,  and  the  amooiit 
of  the  recovery  is  very  small,  the  ^v- 
ing  of  an  instruction  on  the  subject 
of  rules  for  working  the  elevator  and 
on  the  master's  duty  to  prescribe  rnlesor 
give  proper  orders  for  that  purpose 
IS  not  ground  for  reversal.  Bmoner  ■•. 
Black,  93  Ga.  497- 
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MAYHEM. 

By  Alfred  Pizey. 


L  At  Oomtoir  Law,  931. 

1.  Definition,  931. 

2.  Indiclment  and  Appeal  of  Mayhem,  g^t. 
IL  ITvsBS  Statiftzb,  932. 

1.  Scope,  932. 

2.  Of  the  Allegations,  933. 

a.  Statutory  Words,  933. 

b.  Alleging  Time,  935. 

c.  Charging  Crime  as  Mayhem,  q^^. 

d.  Alleging  Act  as  Felomously  iJont,  936. 

e.  Negative  Averments,  936. 

3.  Duplicity,  936. 

4.  Verdict,  9^6. 

a.  Sufficiency  of  Verdict,  936. 

b.  Conviction  of  Lesser  Offenses,  937. 

5.  Instructions,  938. 

X  AT  ComoH  Law  —  1.  Definition.  —  Mayhem,  as  a.  common. 
law  offense,  was  such  a  hurt  of  any  part  of  a  man's  body  as 
vendered  him  less  able  in  fighting  either  to  defend  himself  or  to 
annoy  his  adversary.' 

8.  Xadictmeat  and  Appeal  of  Kayhem.  —  By  the  early  common 
law  this  crime  might  be  punished  either  by  an  appeal  of  mayhem 
at  the  suit  of  the  injured  party,  or  by  indictment,*  but  in  either 
event  the  allegations  necessary  were  identical.  The  facts  sur- 
rounding the  commission  of  the  crime  must  have  been  related 
with  the  particularity  required  in  a  case  of  murder;  and  it  must 
have  been  alleged  that  the  defendant  "  feloniously  did  maim," 
both  in  describing  the  violence  and  in  concluding  as  to  its  effect.* 

1.  I   Hawk.  P.   C.  17s;  I  East  P.  C.  erally  on  the  subject  authorities  cited 

393;  3  Chilly's  Crim.  Law  7S4:  i  Rus-  in  the  next  note,  and  Holmes's  Com- 

Mil  on  Crimes  (9th  ed.)  <f}i;  4  Black,  mon  Law  3,  39;   3  Pol.  &  Mait.  Hist. 

Com.  MS.  Eng,  Law  464.  465.  481,  570,  613;  4 

S.  Appeals  oE  murder,  mayhem,  and  Black,  Com.  314. 
«be  like,  as  criminal  prosecutions,  have        i,  3  Chitty'sCrim.  Law(5th  Am.  ed.> 

ImW  since  gone  out  of  use.     See  gen-  787;    i  Cbkty's  Crim.   Law  (sth  Am. 
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IL  TlHDEa  STATtTTEB  —  1.  Scope.  —  The  distinction  of  the  old 
law  between  injuries  to  "fighting"  and  other  members  of  the 
body  is  of  little  practical  importance  to-day.  Assaults,  malicious 
shooting,  and  stabbing  with  intent  to  maim,  disable,  disfigure,  or 
kill,  are  statutory  offenses  certain  to  provid'e  a  punishment  whether 
the  offense  proves  to  be  a  mayhem  or  one  of  a  lesser  character.' 

The  CoTontry  Aot. — -The  first  important  statute  of  this  character 
was  the  32  &  23  Car.  II.,  c,  1,  known  as  the  Coventry  Act.  It 
has  been  generally  enacted  in  the  United  States,  changed  some- 
what to  extend  its  operation  and  make  it  easier  to  secure  convic- 
tion,*    Such  statutes  are  not  confined  to  punishing  injuries  done 


rd.)  S44;  I  East  P.  C.  402;  3  Hawk.  P, 
C.  258.  §   77:  320,   S  55;  Slate  I'.  Ab- 
sence.   4     Port.     (Ala.)    347:    Guest   T. 
State,  ig  Ark.  405:  Com.  v.  Ne 
Mass.    34s;   Com.  v.  Reed,  3  Ac 
140;    Terrell   v.   State.   36  Tcni 
Cum.  V.  Lester.  3  Va.  Cas.  199. 

■'  By  the  ancient  comman  law,  may- 
hem  was  an  injury  of  a  particular 
nature,  constituting  a  specilic  oSense, 
the  commission  of  which  could  be  reg- 
ularly averred  by  no  circumlocution, 
without  the  aid  of  the  barbarous  verb 
Hiahimiare.  It  consisted  in  violently 
and  unlawfully  depriving  another  of 
the  use  of  a.  member  proper  for  his  de- 
fense in  fighting,  and  was  punished  by 
a  forfeiture  of  member  for  member,  in 
consequence  of  which  forfeiture  it  was 
deemed  a  felony.  If  the  sufferer 
sought  this  satisfaction,  or  rather  re. 
venge.  his  remedy  was  by  an  appeal  of 
mayhem;  and  the  sovereign  punished 
this  injury  done  to  his  subject  by 


ri^rhteye,  '  with  i 
AD-  maim  and  disfigur 
St  T.  that  the  defendar 
ell,  7  doing  of  which  e 
L.  J.  laid,  and  it  is  further  charged  that  be 
523;     did  them  with  the  intention  to  commit 

the  very  crime  itself.  We  think  ibis  it 
may.  sufficient.  It  is  the  usual  way  of  charg. 
cular    ing  the  offense,  and   when   there  is  no 

authority  to  [he  contrary  we  must  hold 


It  for  a  mayhen 
the  appeal  and  indictmer 
must  be  alleged  to  have  1 
ted   feloniously,"     Com. 


1.  See  generally  article  Assal*i.t  and 
B.\TTERV,  vol.  a,  p,  835. 

"  The  military  or  combative  impor- 
tance of  the  organ  injured  or  destroyed, 
CO  which  the  old  common  law  had 
special  regard,  is  of  no  stgntlicance 
whatever  as  a  constituent  of  mayhem 
under  our  code.  Whether  capacity  for 
attack  or  defense  has  been  lesseaed 
by  the  maiming  is  utterly  immaterial 
and  irrelevant.  The  code  looks  not 
to  fighting,  10  giving  and  shunning 
the  integrity 


and  in  both     of  the  person,  the  natural  c( 


Mas 


.  345, 


the  offense 
'.   Newell, 


layh. 


lelines 


.plet 


their  f  1 


Kitchen! 


■.  State.  ! 


'  Whether  the  crime 
felony  or  only  a  high  c 
perhaps,    with  our  criminal-law   * 
ers.  an   unsettled  question;  but  it 
make  no  difference  in  [bis  case 
the  precedents  known   to  our  c 
well  as  chose  cited  at  the  bar,  1 
it  as    being  done    feloniously." 
!-.  Reed.  3  Am.  L.  J.  140. 

In  this  same  case.  Com.   it.  Reed.  3 
Am.  L.  J.  140,  the  court,  evidently  con- 

uponstatutes.  held  that  the  former  need 

not  con  tain  the  words  "  did  maim,"  say-  would     constilme    raurdei 

ing:  "  It   is  also  true  the  indictment  slaughter    if    death    had   < 

does  not  charge  affirmatively  that  the  person  by  whose 

defendant  did  maim,  etc..  but  only  that  negligence  such  injury  or  dani;erotiife 

he  did  gouge,   pull,  and    put  out  the  shall  be  occasioned  shall,  in  cases  not 
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2.  See  t  East  P.  C.  3r>l. 
HiiMurl  SUtntM.^ln  addition  to  a 
aiurc  diicctly  aimed  at  offenses  en- 
:  it  can  titled  ihcrein  mayhem.  Missouri  hat 
,  for  all  provided  a  blanket  statute  intend^ 
3url.  as  to  cover  all  offenses  not  included  in 
charged     separate  statutory  provisions.    It  reads 


timed,  wounded,  ordisfigured.or  re- 
ve  great  bodily  harm,  or  his  life  be 
dangered,  by  the  act.  procurement, 
culpable  negligence  of  another,  in 
les  and   under  circumstances  which 


Under  StatntM. 
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by   cutting   or  such   as   result    from   the  use  of  any  particular 
weapon.* 

2.  Of  the  Allegationa  —  a.  STATUTORY  Words.  —  It  is  essential 
that  the  statutory  offense  be  fully  described  in  the  indictment, 
and  this  in  general  is  sufficiently  done  by  charging  it  in  the 
words  of  the  statute  or  equivalent  language.*     Words  like  "  tna- 

1S19  was  to  insert  two  counts  in  tbe 
indictment,  one  charging  the  offense  as 
having  been  committed  '  unlawfully,' 
in  violation  of  the  first  section,  a'nd  th« 
other  charging  the  offense  as  having 
been  committed'  maliciously,'  in  viola* 
tion  of  the  second  section  of  the  act. 
And  if  the  jury  considered  the  accused 
guilty  of  coiQniltting  the  act  charged 
'  unlawfully,'  but  not  '  maliciously,' 
Ihey  would  iind  him  guilty  under  the 
^rsl  count  and  not  guilty  under  the 
second.  By  the  present  code.  c.  20S, 
§  39.  p.  838,  it  is  provided  that '  on  any 
indjctment  for  maliciously  shooting, 
stabbing,  cutting,  or  wounding  a  per- 
son, or  by  any  means  causing  him 
bodily  injury,  with  intent  to  kill  him, 
the  j  ury  may  Rnd  the  accused  not  guittjr 
of  the  offense  charged,  but  guilty  of 
maliciously  doing  such  act  with  intent 
to  maim.  disBgure.  or  disable,  or  of  un- 
lawfully doing  it  with  intent  to  maim, 
disfigure,  disable,  or  ItJll  such  person.* 
According  to  this  provision  it  is  only 


otherwise  provided  for,  be  punished." 
etc.  I  Rev.  Stat.  Mo.  (iSSg),  p.  853, 
83491. 

An  indie  [men  t  under  this  statute  need 
no(  allege  the  words  "  in  cases  and  un- 
der circumsunces  which  would  Consti- 
tute murder  or  manslaughter  if  death 
had  ensued."  It  is  sufficient  to  state 
tbe  circumstances  of  a,n  assault  of  such 
a  character.  Jennings  v.  State,  9  Mo. 
863;  State  V.  Van  Zant,  ^l  Mo.  541; 
State  V.  BohannoTi,  31  Mo.  490;  Slate 
V.  Ray,  37  Mo.  365;  Slate  v.  Bailey,  21 
Mo.  484;  Slate  v.  Magrath,  19  Mo.  678; 
Carrico  v.  State,  11  Mo.  579. 

Ii  is  not  necessary  under  this  statute 
10  aver  that  the  act  was  done  with  mal- 
ice aforethought.     State  v.  Bohannon, 

Tli^giitift  Stotntw.  —  "  The  siatute 
under  which  the  accused  was  indicted 
is  to  be  found  in  the  code.  p.  784,  c. 
191,  g  9,  which  declares  that  '  if  any 
free  person  maliciously  shoot,  stab,  cut, 
or  wound  any  person,  or  by  any  means 
cause  him  bodily  injury,  with  intent  to 
maim,  dis&gure,  disable,  or  kill,  be 
shall,  except  where  it  is  otherwise  prO' 
vided,  be  punished.  •  •  *  It  such 
act  be  done  unlawfully,  but  not  mali- 
ciously, with  the  intent  aforesaid,  the 
offender  shall,  at  the  discretion  of  the 
jury,'  etc.,  '  either  be  confined  in  the 
penitentiary  not  less  than  one  nor  more 
than  five  years,  or  be  confined  in  jail 
not  exceeding  one  year,  and  fined  not 
exceeding  five  hundred  dollars.'  This 
statute  was  takeri  substantially  from 
the  Act  of  1847-8,  called  the  '  Criminal 
Code,'  c.  3,  §  to,  Acts  of  Assembly 
1847-8,  p.  96,  the  said  tenth  section  of 
the  said  act  being  a  substitute  for  sec- 
lions  I  and  3  of  chapter  156  of  the  Code 
of  1819.  entitled'  An  acl  to  reduce  into 
one  act  the  several  acts  against  mali- 
cious or  unlawful  shooting,  stabbing, 
maiming,  and  disfiguring.'  i  Rev. 
Cade.  p.  sSs.  Section  i  of  the  said 
chapter  was  against  '  unlawful  shoot- 
ing, stabbing,  maimi.ig.  and  disfigur- 
ing;' and  section  3  was  against  '  mali- 
cious shooting,  stabbing,  maiming. 
and  disfiguring.'  The  invariable  prac- 
tice lo  prosecuiicns  under  the  Act  of 


iary  ti 

dictracTit  for  any  offense  named  in  the 
9th  section  of  chapter  191  of  the  code, 
and  in  th;.;  count  to  charge  the  act  as 
done  '  maliciously.'  Under  such  an 
indiclment  the  accused  may  be  found 
guilty  generally,  or  guilty  of  doing  the 
act  charged  in  tbe  indiclment. with  the 
intent  therein  mentioned. '  unlawfully,' 
but  nol '  maliciously,'  according  to  the 
evidence."  Canada!/.  Com.,  33  Gratt. 
(Va.)  899. 

Pointing  Flnumi.  —  A  statute  in 
Ohio  provides  that  "  whoever  inien- 
tionaily.  and  without  malice,  points  or 
aims  any  firearm  at  or  towards  any 
person  "  shall  be  fined  not  more  than 
one  hundred  dollars,  or  imprisoned  not 

Anno.  Slai.  Ohio  (1897),  §  6832. 

In  an  indictment  under  this  provision 
it  is  not  necessary  to  allege  that  tbe 
weapon  was  loaded,  nor  to  prove  it, 
should  it  be  alleged.  Geiger  f.  State,, 
5  Ohio  Cir.  Ct.  Rep.  383. 

1,  U.  S,  V.  Scroggins,  Hempst.  (0. 
S.)  480. 

S.  Guest  «.  State.  igArk. 405;  Kitcli- 
ens  f.  State,  8oGa.  810;  Davis  v.  State, 
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liciously,"  "wantonly,"  "on  purpose,"   are   descriptive    of   the 
ofEense  and  should  appear  in  the  indictment.* 


92  Tex.  App.  45;  Jones  *.  Com.,  87  Va, 
63;  State  c.  BHIey,  8  Port.  (Ala.)  473; 
State  V.  Ladd,  2  Swan  (Tenn.)  aa6. 

Ulaglng  UL  AMkolt.  —  In  Virginia  il 
seems  to  be  cuBlomary  for  the  indict- 
ment to  contain  a  charge  of  assault  in 
addition  to  charging  the  greater  offense. 
In  Canada  v.  Com.,  Z3  Gratl.  (Va.)  899, 
the  court  said:  "At  the  commence- 
ment of  each  of  lb«  counts,  as  it  usual 
if  not  necessary  in  every  indictment 
for  an  offense  involving  personal  Tio- 
lence,  il  is  charged  thai  the  accused 
'  did  make  an  assault '  upon  the  party 
injured."  But  this  manner  of  plead- 
ing is  not  usual,  and  wa;  held  unneces- 
sary in  an  earlier  Virginia  case.  See 
Com.  V.  Woodson,  g  Leigli  (Va.)  669. 

Attamtit.  —  Merely  charging  that  the 
defendant,  pistol  in  hand,  attempted 
feloniously  to  maim,  disfigure,  disable, 
ir  kilt  the  complainant  is  not  sufficient. 


Anai 


675. 


t  the  c 


AMialt  with  IntMit  to  Utim.  —  "  Il  is 
objected  further  that  the  third  count  of 
the  indictment  is  insufficient  for  the 
reason  thai  il  simply  charges  an  intent 
to  maim,  without  setting  forth  what 
member  of  the  body  the  prisoner  In- 
tended to  injure,  disable,  or  destroy. 
In  this  respect  we  do  not  consider  it 
defective.  Although  both  at  common 
law  and  under  our  present  more  liberal 
practice  it  Is  necessary  in  charging  the 
ofience  of  '  mayhem  '  or  '  maiming  '  to 
set  forth  what  member  of  the  body  was 
actually  injured  or  destroyed,  yet  un- 
der a  charge  of  assault  with  intent  to 

sary  to  do  more  than  to  allege  the 
intent  in  the  words  of  the  statu te, 
without  setting  forth  particularly  the 
manner  in  which  it  was  intended  to 
Inflict  the  injury.  Any  other  rule 
would  Ickd  to  absurd  results.  Suppose 
a  case  where  one  shoots  at  another, 
but,  not  wishing  to  kill,  aims  low,  so 
tliat  the  ball  may  probably  strike  and 
disable  the  leg.  it  would  result,  from 
the  argument  of  prisoner's  counsel, 
that  no  indictment  would  be  valid  or 
coavJction  legal  unless  it  should  be 
alleged  and  proved  that  the  intention 
was  to  hit  one  leg  and  not  the  other." 
KMenour  f.  State,  38  Ohio  St.  273. 


Bltiiig  Off  u  Eu.  —  Where  a  siatDte 
makes  the  disabling  or  disfiguring  of  a 
human  being  maybem,  an  lodiclmeDt 
is  sufficient  which  charges  the  defend- 
ant with  biting  ofi  a  portioti  of  the  left 
ear  of  one  M.,  a  human  being,  and 
alleges  that  his  left  ear  is  a  member  of 
his  body.  People  v.  Golden,  63  CaL 
54s. 

Con/ru.  — Underastatute  which  read 
"  disable  any  limb  or  member,"  it  was 
held  that  an  ear  was  not  "  a  limb  01 
member  "  within  its  terms,  and  to  tuu 
off  an  ear  was  not  a  '■  disabling."  V. 
S.  V.  Askins,  4  Cranch  (C.  C.)  98. 

It  is  not  necessary  that  the  indict- 
ment should  state  which  ear  was  dis- 
figured  or  disabled.  State  v.  Green,  7 
Ired.  L.  <N.  Car.)  39. 

E^nlnient  Woidi.  —  The  words"  cut, 
penetrate,  and  wound  "  used  in  an 
indictment  are  equivalent  to  the  wonl 
"  stab"  used  in  a  statute.  Starks  r. 
State,  7  Baxt.  (Tenn.)  64. 

And  the  word  "  cut  "  alone  is  soC- 
cient.  Jamagin  v.  State,  10  Yerg. 
(Tenn.)  5=9. 

SoipluMge.  —  Where  an  indictment 
uses  the  words  "  strike  "  and  "  cat," 
in  addition  to  the  word  "stab"  used 
by  the  statute,  the  additional  words 
may  be  rejected  as  surplusage.  Deii' 
eux  V.  Com.,  3  Va.  Cas.  379. 

Charging  the  weapon  used,  in  tbe 
alternative,  as  a  "  pistol  or  rcrolver," 
will  not  vitiate  an  indictment.  Tie 
alternative  allegation  may  be  rejected. 
Stale  V.  Newsom,  13  W.  Va.  859. 

1.  State  V.  Ormond,  I  Dev.  &  B.  L 
(N.  Car.)  119:  Respublica  v.  Relker,  j 
Yeates  (Pa.)  383.     See  in  general  article 

INDICTMZNTS,  iNFOttMATlONS,  AND  COM- 
P1.AINTS,  vol.  10.  p.  493  et  siq. 

It  has  been  held  that  the  word  "  felo- 
niously "  Is  not  equivalent  to  "  wil- 
fully "  and  "  maliciously,"  State  D. 
Watson,  41  La.  Ann.  598;  that  the  ex- 
pression "  feloniously,  wilfully,  and 
maliciously  "  is  not  equivalent  to  "  un- 
lawfully and  maliciously,"  Rex  v. 
Ryan,  7  C.  &  P.  854,  33  E.  C.  L.  768, 1 
Moo   CO.  IS. 

In  one  case  il  was  held  that  the  use 
of  the  word  "  wilfully  "  in  the  Mead  of 
"  voluntarily  "  is  cured  by  the  stalnte 
of  jeofails.  Trimble  v.  Com.,  a  V«. 
Cas,  143. 

In  Rex  V.  Davis,  i  Leach  C.  C.  493, 
It  was  said:  "  Some  of  tbe  judcei 
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b.  Alleging  Time.  — An  allegation  of  the  date  when  the 
offense  was  committed  is  rather  a  matter  of  form  than  of  sub- 
stance, and  an  omission  in  this  particular  is  not  usually  material,* 

c.  Charging  Crime  as  Mayhem.  —  Under  statutes  which 
enumerate  several  different  injuries,  denominated  mayhem  therein, 
the  indictment  need  not  aver  this  statutory  conclusion,'     The 


Lhought  that  the  word  '  wilful '  iras  im- 
plied in  the  word  '  malicious,'  but  a 
great  majority  were  clearly  of  opinioa 
thai,  as  the  legislature  had,  by  the 
special  penning  of  the  act,  used  both 
the  words  '  wilfully '  and '  maliciously." 


they  n 


inderstood 
[  the  oRense,  and  that  the 
sjon.   in   the   present   indictment, 
fatal  CO  its  validity." 

Lying  In  Walt.  —  ; 
the  Coventry  Act  r 
lying  in  wait  to  i 
Reapublica   i/.Reiki 


ing  to  deline  the  crimes.  Here,  no 
doubl,  the  terms  murdravil  and  rafuif 
would  be  essential.     But  when  a  Stat- 

a  misdemeanor  or  crime  of  a  particular 
grade,  it  is  not  necessary,  in  an  indict- 
ment, after  chargiag  the  acts,  to  slate 
the  legal  conclusion  that  they  atnount 
to  the  misdemeanor  or  crime  of  the 
grade  declared  by  statute,  because  such 
is  the  conclusion  of  the  law  on  the  facta 
alleged."  Slate  v.  Absence,  4  Port. 
(Ala.)    397.       To    the    same    effect. 


dictraent  under 

have  alleged  a 

nil   the  injury. 

3   Yeates  (Pa.)     Guesl  p.'Slate,  igArlc.  405. 

383:  Tully  v.  People,  67  N.  Y.  15.  Common-law  and  StAtatory  Iiajnrlai.  — 

An  early  New  York  statute  changed     The  distinclion  between  injuries  enu- 

the  Coventry  Act  to  read  "  from  pre-    meraled  in  the  statutes  which  constitute 

meditated  design,  evinced  by  lying  in     mayhem   at   common   law    and   ihote 


statute  must  have  alleged  generally  a 
premeditated  design,  but  it  was  not 
necessary  that  the  particular  manner 
in  which  it  was  evinced  should  be 
given.  Tully  v.  People,  67  N.  Y.  15. 
Intent  to  Kalm  01  DliflgiLn.  —  An  in- 
r  disable   or  disfigui 


for  statutory  offenses.  See  State  v. 
Briley,  8  Port.  (Ala.)  471;  Chick  v. 
State,  7  Humph.  (Tenn.)  161;  Slaiterly 
V.  State,  41  Tex.  619;  High  v.  Slate,  a6 
Tex.  App.  573. 

"  Since  the  Revolution,  the  only  leg- 
islative   provisions     relatiag    1 


must  be  alleged.     State  z*.  Bloedow,  45  offense   consider  and   punish   it   as   a 

Wis.  279.     Under  some  statutes,  how-  misdemeanor.     IE,  therefore,  the  stat- 

ever,    this    is   unnecessary.     State   v.  ute  of  1S04,   c.  113,   has   declared   the 

Briley,  S  Port.  (Ala.)  473,  maliciously  cutting  off  an  ear,  with  In- 

I.  State  V.  Fulton,  in  Mo.  680;  State  tent  to  maim  and  disfigure,  a  mayhem, 

tr.   Gibbs,    6   Baxl.    (Tenn.)   338.     See  we  cannot  thence  infer  that  it  is  fel- 

generally     article      Indictments,     In-  ony.     The   statute,   however,   has   not 

FO&MATiONS,  AND  COMPLAINTS,  vol.  lo,  made  that  declaration.     It  only  enacts 

p.  Jii.  that  if  any   person,   with  set  purpose 

Where  the  indictment  alleges  an  act  and  aforethought  malice,  and   with  an 

of  this  character  which  is  by  statute  a  intention  to  maim  and  disfigure,  shall 

felony,    and   the   defendant    is    found  unlawfully  cutoff  an  ear  of  another,  he 

gnitty  of  a  misdemeanor  included  with-  and  every  person  privy,  being  present 

fait,  it  must  appear  from  the  record  Bndaiding,otab8ent,havingcounEeled 

that  the  action  was  commenced  within  or  procured  the  commission,  shall  be 

(be  period  of  Umitalions  applicable  to  punished  by  solitary  imprisonmeotand 

misdemeanors.      Strawn   v.   State,    14  by  confinement  to  hard  labor.     Here 

Ark.    549;    Tutley   v.  State,   J  Heisk.  the  word 'maim  '  is  used  in  the  popular 

(Tenn.)  11,  avtrruling  Cardeo  v.  State,  sense  of  mutilating,  and  not  as  synony. 

3  He«d  (Tenn.)  367.  mous  with  the  technical  word  '  may- 

S.  "  It  isadmitted,  if  astatuteadopls  hem.'     The  cutting  off  the  ear  is  not 

acommon-law  offense,  without  other-  called  amaim,  but  is  createdanoffense, 

wise      defining     the    crime,     all     the  when  done  with  an  intention  to  maim 

common-law    requirements  should  be  and  disfigure,  and  punished  as  amlsde- 

foUowed   in   the   indictment;  thus,  our  meanor;  for  a  trespass  may  be  commil- 

Btatutes  affix  the  punishment  of  death  ted  with  set  purpose,  and  with  malice 

to  murder  and  rape,  without  attempt-  aforethought."      Com.    v.    Kewell,    7 

S85  Volume  XIII. 


Trndsr  StBtnta, 


MA  YHEM. 


fact  that  the  indictment  designates  the  offense  as  mayhem,  how- 
ever, will  not  constitute  a  valid  objection  to  it.' 

d.  Alleging  Act  as  Feloniously  Done.  —  At  common 
law,  and  when  by  statute  the  felonious  character  of  the  act  is 
retained,  the  indictment  must  contain  an  allegation  that  it  was 
feloniously  done.' 

e.  Negative  Averments. — Conditions  which  will  prevent 
the  application  of  the  statute  need  not  be  negatived  in  the  indict- 
ment where  they  are  contained  in  distinct  clauses.' 

3.  Dnplioity.  —  Where  a  statute  describes  several  different 
methods  by  which  the  injury  may  be  caused,  or  sets  out  different 
intents,  in  the  disjunctive,  they  may,  nevertheless,  all  be  charged 
in  the  conjunctive  in  a  single  count.* 

4.  Verdict  —  a.  SUFFICIENCY  OF  Verdict. —  Whenever  a  vcr- 
diet  is  special  instead  of  general,  it  must  clearly  appear  therefrom 


Mass.  345.  Contra.  State  v.  Johnson, 
(Ohio  1896)  SI  N,  E,  Rep.  40. 

X,  Slale  V.  Vowels,  4  Oregon  325; 
Swan  II.  Com.,  5  Ky.  L.  Rep.  238. 

"  Wliorab;  Any  Penmi  Shall  B»  Xumed 
OT  Diifigand,"  —  Where  a  statute  pun- 
ishini^  an  injuiy  of  this  character,  de- 
scribing it,  concludes.  "  Whereby  any 
peison  shall  be  maimed  or  disfiRured," 
ii  has  been  held  that  these  words  must 
be  used  in  ihe  indictment.  Terrell  v. 
Stale,  86  Tenn.  523-  To  thesame  eflecc 
see  Chick  i'.  State,  7  Humph.  (Tean.) 
165;  State  V.  Kuhn,  (Nashville  1878)2 
King's  Tenn.  Digest  831,  §  aoao,  par.  7; 
Com.  V.  Lester,  3  Va,  Cas.  199. 

U  is  otherwise  where  the  words  are 
not  contained  in  the  statute.  U.  S.  v. 
Gunther,  5  Daltota  334;  Tully  v. 
People,  67  N.  Y.  15. 

%,  State  V.  Feaster,  25  Mo.  324; 
Trimble  v.  Com.,  3  Va.  Cas.  143. 
Contra,  in  statutory  indictment,  Stale 
V.  Absence,  4  Port.  (Ala.)  357,  And  see 
article  Indictments,  Informations, 
AND  Complaints,  vol.  ro,  p.  4()a. 

3.  Foster  v.  People,  t  Colo,  293; 
Geiger  v.  State,  5  Ohio  Cir.  Ct.  Rep. 
383;  Worley  v.  State,  ri  Humph. 
(Tenn.)  176.  And  see  article  iNDicr- 
MENTs.lNFOBMATioNs,  AND  Complaints, 
vol.  10,  p.  495. 

4,  Angei  V.  Com.,  s  Va.  Cas.  331; 
State  V,  Alley,  3  Heisk.  (Tenn.)  8.  See 
article  Indhttments.Infokmations,  and 
Complaints,  vol.  10.  p.  490. 

"  ■  Cases  under  the  Black  Act,  ihe 
act  against  assaults  with  intent  to  cut, 
spoil,  or  deface  clothes,  and  tbe  acts 
against    forgery,    arc     numerous     in 

adjudged  to  be  fatal,  but  on  the  con- 


ry  always  supported.  But  the  prcc- 
cnts  under  the  Coventry  Act  are  the 
portant  for  the  present  purpose, 
that  act  is  the  foundation  dd 
which  our  own  statute  a^insl  may- 
hems was  erected.  That  act  uses  tlie 
disjunctive  expression  "  with  intent, 
in  so  doing,  to  maim  ordisfigure;"  anil 
yet  the  indictments  framed  on  that 
statute  have  generally  (perhaps  uai- 
veraally)  charged  the  act  to  be  done 
"  with  intent  to  maim  and  disfigure," 
and  1  do  not  perceive  thai  any  objec- 
tion has  ever  been  urged  against  Ihi: 
method  since  the  date  of  its  passage.' 
The  reason  why  this  mode  at  mdicliag 
has  been  pursued  seems  obvious:  it  is 
a  rule  of  great  antiquity  that  the  indict- 
ment must  not  State  the  offense  dis- 
junctively, because  tbereby  it  is  left 
uncertain  what  is  really  intended  10  be 
relied  on  as  the  accusation.  The  pris- 
oner  would  not  know  how  to  defend 
himself,  if  not  being  certain  what 
offense  be  is  specifically  charged  with. 
Thus,  to  say  that  a  prisoner  forged  or 
caused  to  be  forged  an  instrument  is 
bad,  because  he  cannot  know  whether 
be  is  charged  with  forging  it  himself  or 
causing  another  to  forge  it.  But  lo 
say  that  he  forged  and  caused  it  to  be 
forged  is  good,  for  the  prisoner  is  in- 
foimed  that  he  is  charged  with  both 
offenses,  and  he  is  warned  to  prepare 
himself  against  both."  Angel  c.  Com., 
3  Va.  Cas.  33r,  no-e. 

Woimding  of  Two  FarMu.  —  A  mali- 
cious wounding  of  two  different  persons 
should  not  be  charged  in  one  indict- 
ment, although  the  wounding  of  both 
may  have  been  con  tern  paraneou'. 
Campbell  v.  Com.,  3  Ky.  L.  Rep.  6;5. 
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that  the  defendant  was  found  guilty.  In  all  essential  particulars, 
of  the  crime  chained  in  the  indictment,* 

b.  Conviction  of  Lesser  Offenses.  —  A  defendant  chained 
with  mayhem,  assault  with  attempt  to  maim,  disfigure,  and  the 
like,  may  be  convicted  of  any  crime  of  a  less  degree  necessarily 
included  within  them.  Thus  he  may  be  convicted  of  an  assault 
and  battery  *  or  of  a  simple  assault.'  An  offense  of  this  charac- 
ter, committed  with  intent  to  disfigure,  is  not,  however,  included 
in  one  committed  with  intent  to  maim.'*  It  is  not  necessary  that 
the  lesser  offense  be  charged  in  the  indictment  in  terms.*  Where 
an  indictment  is  insufficient  to  charge  the  greater  offense,  it  may 
sometimes  be  sustained  as  charging  a  lesser  included  in  it.* 

1.  State   V.    Bloedow,   45    Wis.   379;  tlonal  disfiguring  and  maiming,  nader 

Riflemaker  ti.   Slate,  35  Ohio  St.  395;  the  law,  include  a  bacteiy  ae  well  as  aa 

Strawn  v.  Slate,  14  Ark.   549;  States,  assault."     Benham   v.   State     i   Iowa 

French,  (La.  i8gS}  23  So.  Rep.  606.  See  543. 

generally  a.rticlc  Vekdict.  3,  McBride    v.    Stale,    7    Ark.    375; 

trndw    TlrginU    SUitatN.  —  For    the  People   v.    Demasiers,    105    Cal.   669; 

sufficiency  of  verdicts   under  Virginia  Com.  v,  McG rath,  115  Mass.  150.     And 

■tatales,adescripiion  of  which  has  been  see  Foster  v.  People,  i  Colo.  393. 

heretofore  given  {supra,   II.  i.   Stopc),  KaUdoiu  WoniuUiif  —  AManlt.  —  Uo- 

see  the  followingcases:  Jonesv.  Com.,  der   counts    in   an    indiclment    which 

87  Va.  67;  Jones i>.  Com.,3iGrait.  (Va.)  charge  that  the  defendani  did  unlaw. 

S30;  Hoback  f.  Com.,  %%  Gralt.  (Va.)933i  fully    and     maliciously     wound     and 

Randall  v.  Com.,  34  Gratt.  (Va.)  644;  unlawfully  and  maliciously  inflictgriev- 

Staie  V.  Newson,  13  W.  Va.  859.  ous  bodily  harm,  a  conviction   for  an 

6«n«r»l  T«Tdlot.  —  Where  iwo  or  more  assault  is  proper.     Reg.  f.  Taylor,  L, 

distinct  crimes  result  from  a  single  act  R.  I  C.  C.  T94. 

of  this  character,  they  may  be  cumula-  Ointra.  —  Under  a  statute  providing 
lively  charged  in  different  counts  of  the  that  the  defendani  may  be  found  guilty 
same  indictment,  and  a  general  verdict  of  assault  and  ballery  where  the  charge 
may  be  returned.  Baker  v.  State,  4  is  an  assault  with  intent  to  kill  or  corn- 
Ark.  56;  Slate  V.  Cook,  42  La.  Ann.  mit  other  felony,  a  conviction  of  assault 
85.  cannot  be    had    where   the   charge   la 

By  statute  in  Arkansas  this  has  been  malicic 
changed,  and  only  one  offense 


Stale.  48  Ark.  94. 

3.  Guest  V.  State.  19  Ark,  405;  Ben- 
bam  V.  State,  I  Iowa  542;  Scale  v. 
Johnson,  (Ohio  1896)  51  N.  E.  Rep, 
40:  State  f.  McBirnie,  Add.  (Pa.) 
39;  Garden  v.  Slate,  3  Head  (Tenn.j 
368;  Canada  v.  Com.,  33  Gralt.  (Va.) 
899;  Jones  V.  Com.,  31  Gratt.  (Va.)  630; 
Slate  i>.  Bloedow,  45  Wis.  379. 

■■  The  only  question  then  is  whether 
the  offense  for  which  the  defendant  was 
convicted  is  necessarily  included  in 
that  charged  in  Ihe  indictment.  In 
other  words,  whether  there  could  be 
ing  and  disfiguring 


(To 


I  Tci 


Head(Tenn.)  267. 

Kalidoiu  Bhtrating  —  Fslonioni  Auanlt, 
—  •'  Theoftense  of 'malicious  shooting' 
is  not  embraced  within  the  offense  of 
a  felonious  assault  with  intent  to  kill 
and   murder  in   the  first  degree.     The 

of  the  same  offense.  " 
tate,  2  Coldw.  (Tenn.) 


different  grades 
McCroskey   v.   '. 
i;8. 
4,  State  71.  lol 


1,  (Ohio  1898)  51  N. 


of 


nother,  wilhoulco 
nd  battery.     Tool 


of  Ihe  person  of        b.  Reg.  v.  Taylor,  L.   R.  I  C.  C.  194; 


I  lot 


'  542. 


571; 


B,  Com.   V.    Blaney,    133  M; 
Com.  V.   Hawkins,  11  Bush  (Ky.)  603; 
Allen   V.   Slate,   4   Baxt.    (Tenn.)    21 
Com.  V.  Somerville,  1  Va.  Cas.  164, 
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6.  Iiutmotioiu. —  The  instructions  must  conform  to  the  statu- 
tory offense  set  out  in  the  indictment.  It  is  proper  to  instruct 
the  jury  that  they  may  infer  from  proof  of  an  act  of  this  character 
that  it  was  done  n:ialiciously,  or  that  it  was  done  with  intent  to 
maim,  disfigure,  etc.,  where  intent  is  necessary,* 

1.  Molette  V.  Sute.  49  Ala.  iS;  U.  S.  "  Here  a 

V.   Guniher,    5   Dakoia   334;    Slate   v.  and  if  no 

Jones,  70  Iowa  505;  Bowers  v.  State,  oB'ensc 

34  Tex.  App.  S42.  And    see   State   v.   Cody,    iB    Ongoo 

lutrnatlng  m  to  the  DagTM*.  —  It  has  506;  Benbam  v.  State,  i  Iowa  S4I- 

been  held  chat  the  evidence  may  some-  Eqnlvftknt  Wondl. — The  word"  bile" 

times  juslify  [he   instruction    that  the  used  in  an  instruction  instead   of  tbt 

jury  can  only  convict  of   the  offense  statutory   word   "slit"    is   etroneous. 

charged   in  ihe  indictment,  or  acquit.  People  v.  Demasters,  105  Cal.  66q. 

and  cannot  find  the  defendant  gruilty  of  Aoaworiw.  —  A  charge   that  the  ac- 

a   lesser    offense   included    within    It.  cessory,  if  he  did  any  act  assistiug  the 

People  V,   Wright.  93  Cal.  564.     And  principa!.  must  be  found  guilty  ij  Ihe 

see  State  v.  Ma  Foo,  110  Mo.  7.  samecrime,  is  too  broad.    He  may  hm 

Id  People  v.  Demastera,  lOf  Cal.  669,  been  ignorant  of  the  intent  to  conmit 

however,   it   was  determined  that  the  mayhem  on  the  part  of  the  prindptl, 

court  must  instruct  as  to  the  different  and  have  bad  no  such  intention  himieU. 

dcgteesof  the  offense,  the  court  saying:  State  c.  Absence,  4  Port.  (Ala.)  397. 
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Bv  W.  A.  Maktin. 

z.  Diniriilov,  942. 

n.  JVKISDICTIOV,  943. 
HL  HiiHODB  or  ElTFOBOiHe  Ihh,  944. 
IT.  Hatuse  of  PBOcxEDnroB  to  Bhfoboi  LIIH,  94$. 

r.  Proceeding  in  Rem,  945, 

2.  Remedy  Cumulative,  946. 
T.  How  SmT  CoxiCKHOEii,  946. 

VI  PaoCEM,  947. 
TH  Faeties,  949. 

I.    Plaintiffs,  949. 

a.    In  Genfral,  949. 

li.    yoint  Contraclors,  949. 

e.   Copartners,  950. 

d.  Lien  Claimants,  950. 

e.  Assignees  of  Lien,  ^c^\. 

3.  I}efendatiis,  952. 

a.  In  General,  952. 
h.    The  Owner,  953. 

c.  The  Principal  Contractor,  953. 

d.  Other  Claimants,  957. 

e.  Purchasers  of  Property  Subject  to  Lien,  958. 
/.    Vendors  of  Property  Subject  to  Lien,  960. 

g.  Assignees  and  Assignors,  960. 
A.  Personal  Representatives  and  Heirs,  960. 
i.  Principal  and  Agent,  961. 
j.    Trustee  and  Cestui  Que  Trust,  961. 
k.   Mortgagees,  963. 

/.   Judgment  and  Attaching  Creditors,  964. 
m.   Partners,  964. 
n.    Tenants  in  Common,  964. 
o.  Receivers,  964. 

p.    Sureties  on  Bond  to  Discharge  Lien,  965. 
y.   Husband  and  Wife,  965. 
r.  Adding  New  Parties,  967. 
s.   Defect  of  Parties ,  967. 
3.   Inter^ieners,  g6-j. 

TIXL  Coxflaibt.-Petitioit,  os  Bill,  968. 

I.  /n  General,  968. 

3.  Showing  Compliance  with  Statutoty  Retirements,  96^ 
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3.  Showing  Defendants  Interest  in  Proptrty  Sought  UBi 

Charged,  969. 

4.  Averments  of  Contract,  970. 

5.  Setting  Out  Terms  of  Contract,  q^i. 

6.  Alleging  that  Materials  Were  Furnished  for  Use  in  Con- 

struction of  Building,  974. 

7.  Alleging  thai  Materials   Were  Used  in   ConstnuOm  tf 

Building,  976. 

8.  Alleging  Time  of  Furnishing  Materials,  977. 

9.  Alleging  Completion  of  Performance,  978. 

10.  Alleging  Time  and  Place  of  Performance,  978. 

11,  Alleging  that  Money  Is  Due,  979. 
13.   Alleging  Time  of  Payment,  981. 

13.  Alleging  Demand  for  and  Refuial  of  Payment,  983. 

14.  Description  of  Property,  982. 

a.  Necessity  for  Desfriftion,  i)Zi. 

b.  Hon-  P'roperty  Described,  983. 

c.  Description  Good  in  Part  and  Bad  in  Part,  984. 

15.  Showing  Requisite  Steps  to  Create  Lien,  984. 

a.  Service  of  Notice  or  Claim  of  Lien,  984- 

(i)  Alleging  Service,  984. 

(2)  Setting  Forth  Contents,  085. 

b.  Filing  of  Notice  or  Claim  of  Lien,  986. 

(1)  Showing  Fact  of  Filing,  986. 

(;)  Shelving  that  Filing  Was  in  Time,  988. 

16.  Showing  that  Land  Is  Within  Statutory  Limit,  988. 

17.  Alleging  that  There  Are  No  Other  Lien  Claimants,  t/i^ 

18.  Charging  Married  Woman's  Property,  989. 

19.  Allegations  as  to  Parties  Having  Unknown  Interests,  989. 
so.  Allegations  in  Actions  by  Assignee  of  Claim,  ggo. 

2 1 .  Shoving  Service  of  Process,  990. 

22.  Bill  of  Particulars,  ggo. 

23.  y^oinder  of  Causes  of  Action,  993. 
24-  Prayer,  993. 

25.    Verification,  993. 

IX.  Flea  os  Aitsweb,  093. 

■-  -yeccssity  For,  993. 

2.  General  Issue  or  General  Denial,  993. 

3.  Special  Pleas,  995. 

4.  Pleas  in  Bar  and  in  Abatement,  996. 

5.  Plea  of  Payment,  gg6. 

6.  Another  Suit  Pending,  996. 

7.  Sct'off,  Counterclaim,  and  Recoupment,  997. 

8.  Aiisicer  as  Ei'idence,  998. 
g.  Time  of  Filing,  998. 

X.  CKOSa-BILL,  999. 
XI.  Replicatioh  oe  Reply,  999. 
xn.  Dehurkek,  KXX). 
Xin.  Vaeiances,  1002. 

I.    /!,n.'i:-n  Pleading  and  Proof,   too2. 
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3.  Between  Pleadings  and  Notice  or  Claim  of  Lteity  1004. 
3.  Betiueen  Findit^i  and  Evidence ,  1006. 

ZIV.  Akbhdkbvts,  1006. 

I.  Of  Lien  Claim,  1006. 
a.  Of  Process,  1006. 

3.  Of  Petition  or  Complaint,  1007. 

a.  As  to  Parties,  1007. 

( 1 )  Correcting  or  Striking  Out  Names  of  Parties^ 

(2)  Adding  New  Parties,  1007. 

b.  As  to  Allegations,  1009. 

4.  Time  of  Making  Amendment,  loii. 
S-  Notice  of  Filing  Amendment,  1011. 

X7.  ATIACHHSITT,   lOII. 

I.  Necessity  For,  ion. 

3.    7i'«<'  of  Suing  Out  Attachment,  101a. 

3.  Requisites  of  Affidavit,  loia. 

XVX  Sons  Facub,  1014. 

1.  TV  Enforce  Lien,  1014. 

a.  Nature  afui  Office  of  Writ,  1014. 
*.    /fAfl/  ffViV  jJ/bj/  5Aiw,  1015. 

c.  Pleas,  1017. 

1^.  Hoiu  Defects  in  Writ  Taken  Advantage  of,  1018. 

e.  Service  and  Return  of  Writ,  1018, 
/.    Trial,  1019. 

2.  To  Revive  Lien,  1019. 

XVn.    DiSCHASOE  OF  LlEV  BT  PATXEITT  OF  KOVXT  IBTO  COTBT  OE 
BT  G:VIH0  BOHD,  1020. 

XVIII.  AcTioir  oir  CoiTTBACToa's  Boim  Aoaiitst  Lizvb,  1021. 

XIX.  Lib  Fbitdbbs,  1022. 

XX.  Attackiits  Fobecldsube  FBOCEEDnros,  1023. 

XXZ  Fbactice  IB  Justices'  Coifbts,  1023. 
XXn.  Tbial,  1024. 

I.   Consolidation  of  Actions,  1024. 

3.  Continuance,  1025. 

3.  Right  to  yury  Trial,  1025. 

4.  Findings,  ioz6. 

5.  Question  for  Court  and  yury,  \<3%Z, 

6.  Instructions,  1028. 

7.  Miscellaneous,  1028 
XXm    JVSQKEirTB  ABS  DECBEES.  IO29, 

I.  Nature  of  yudgmeni  or  Decree,  1029. 
a.  Requisites  of  yudgment  or  Decree,  1D29. 

«.  Conformity  to  Statute,  1029. 

i.   Conformity  to  Pleadings,  1030. 

f.  Conformity  to  Verdict,  J031. 

./.   Description  of  Property,  1031. 

tf.  Limiting  to  Owner's  Interest,  103a. 
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3.  Effect  of  yudgment  or  Decree,  1031. 

a.  Who  Are  Bound,  1032. 

b.  Condusiveness  of  yudgment  or  Decree,  19^ 

c.  Effect  of  Nonsuit  or  Dismissal,  F033. 

d.  Effect  of  Void  or  Defective  "Judgment,  1034. 

4.  Judgmeni  in  Rem,  1034. 

5.  Bersonal  judgments  or  Decrees,  1034. 

a.  Necessity  of  Contract  RelaHom  to  Sustain,  1034. 

b.  When  Dependent  on  Establishment  of  Lien,  1035. 

c.  IVJten  Not  Dependent  on  Establishment  of  Ziem, 

1037- 

d.  For  Deficiency,  1039. 

e.  Against  Vendors  and  Vendees  of  Property  Subject  to 

Lien,  1039. 

f.  Against  Heirs,  1040. 

g.  Against    Persons    Not    Personally     Served   vHk 

Process,  1040. 
A.    When  Bond  Is  Given  to  Discharge  Lien,  1040- 

6.  judgment  by  Default,  1041. 

7.  yudgm^t  Against  Separate  Buildings,  1041. 

8.  judgment  in  Case  of  Several  Claimants  or  Defending, 

1041. 

9.  Modification  and  Correction  of  'y»^ment,  1042. 

10.  Collateral  Attack,  1042. 

11.  Distribution  of  Proceeds,  1043. 
ZZIT.  EXSCUTIOHB  AHD  SALBS,  IO45. 

I.  In  General,  1045. 
a.  Stay  of  Execution,  1047. 
ZZ7.  COBTB,  1047. 

I.  In  General,  1047. 

3.  Attorney's  Fees,  1049. 

zzn  ap?eu,  105 1. 

I.  Rig^  of  AppecU  and  Parties  Thereto,  1051. 
3.  Effect  of  Appeal,  1033- 
3.  Reoiew  on  Appeal,  1053. 

I,  DirnriTiov.  —  The  lien  of  a  mechanic  is  a  claim  created  fay 
law  for  the  purpose  of  securing  a  priority  of  payment  of  the  price 
and  value  of  work  performed  and  materials  furnished  in  erecting 
a  building,  and  as  such  it  attaches  to  the  land  as  well  as  to  the 
buildings  erected  thereon.*  Of  itself  it  is  a  peculiar,  particular, 
and  special  remedy  given  by  statute,  bounded  and  drcumscribed 
by  the  terms  of  its  own  creation,* 

i.  See  Am.  and  Eng.  Encyc.  of  Law,  payment  of  a  debt  incurred  by  Wwt 

title  Mtchanics'  Liens  :  Carter  v.  Hum-  perforined  and  materials  fumilbed  ll 

boldt  F.  Ins.  Co.,  la  Iowa  a87:  Brown  erecting    a   building,   and  k   is  to  be 

v.  Story,  4  Mete.  (Ky.)  316;  Mocbon  f.  rnforced  as  a  meansof  compelling  p^ 

Sullivan,  I  Mont.  470.  ment  in  the  maaner  therein  provided 

A  mechanics'  Hen  is  a  charge  author-  Barrows  r.  Baugbmaa,  9  Hicb.  S13. 
iMd  by  statute  to  secure  a  priority  of        %.  Copeland  v.  Kehoe,  67  Ala.  59f. 
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'  n.  JinuHDicTIOlT.  —  Mechanics'  liens  are  the  creatures  of  statute, 
and  the  jurisdiction  of  courts  to  enforce  them  rests  entirely  on 
statute  and  can  extend  no  further.*  They  are  governed  by  the 
Ux  rei  sita.  and  are  enforceable  only  in  the  tribunals  of  the  state 
in  which  the  property  is  situated.*  In  order  to  determine  what 
particular  court  has  jurisdiction,  the  pleader  should  consult  the 
statutes  of  his  own  state.  This  is  the  best  and  safest  guide  to 
follow.  Changes  in  the  statutes  are  made  so  frequently  that 
decisions,  if  not  of  very  recent  date,  are  not  to  be  relied  on.* 

Jttriadlotlaa  u  Afieotad  by  Amnut.  —  By  some  statutes,  jurisdiction 
of  the  courts  designated  therein  is  dependent  upon  the  amount 
involved  in  the  claim.  Where  a  statute  gives  a  lien  for  a  debt 
amounting  to  a  specified  sum  or  upwards,  a  debt  which  was  origi- 
nally less  than  the  sum  named,  but  which  amounts  to  more  at 
the  time  suit  is  brought,  because  of  the  accumulations  of  inter- 
est, will  not  give  a  lien.*  So  it  has  been  held  that  the  pecuniary 
limit  in  this  class  of  actions  is  to  be  measured  by  the  amount  in 
each  claim  sought  to  be  enforced,  severally  and  not  in  the  aggre- 
gate of  all  the  claims  presented,  and  that  if  no  one  claim  exceeds 
the  jurisdictional  amount,  several  may  be  adjudicated  in  one  pro- 
ceeding.* On  the  other  hand,  it  has  been  held  that  a  claim  ■ 
cannot  be  enforced  after  being  divided  up  so  as  to  come  within 
the  jurisdiction  of  the  court.* 

Aa  Aftotod  br  BMUtanw  «f  Purtit*. — The  suit  may  be  prosecuted  in 
the  county  where  the  land  is  situated,  without  reference  to  the 


1.  South  Fork  Canal  Co.  f.  GordoD,  6  agMd.  595;  Millerv.  Barroll,i4Me.i73. 

Wall.  (U.  S.)  s6i.  MmsachtuelU.—  CMHoiiv.  Foster,  103 

JuladMlMi  of  JnmeM.  —  Justices  of  Mass.  233. 

the    peace     have    no    jurisdictioa    of  Missouri.  —  Hammond    v.   Bamnm, 

mechdutca'    lien     proceedings    unless  13   Mo.   325;    Stamps   v.   Bridwell,   57 

specially  conferred  by  BtaiuCe.     Noss  v.  Mo.  33;  Cranston  v.  Union  Trust   Co. 

Cord,  I  Wis.  3B9;  Mj'er  t.   Gleisner,  7  57  Mo.  ag. 

31  Aril.  JVevi    Yori.  —  Novea   v.   Burton,   ag 


I  (N.  v.)  63g;  Maitby  ». 
Greene,  3  Abb.  App.  Dec.  (N.  V.)  144. 

Ohio.  —  Ziegler  v.  Leiboll.  8  West.  L. 
J.  (Ohio)  S69. 

4.  The  Stephen  Allen,  i  Blatchf.  ft 
H.  (U.  S.)  I7S. 

».  Keystone  Min.  Co.  v.  Gallagher, 


4S6. 

S.  Dahlonesa  Gold  Min.  Co.  v.  Purdy, 
65  Ga.  496;  Phillips  on  Mechanics' 
Liens,  §  313;  Wharton  on  Conflict  of 
Laws.  §  3ai. 

8.  In  thefollowlngcases  tbequf 
arose  as  to  what  particular  coun 
jurisdiction: 

Arkansas.  —  White  v.  MJIIboume,  31     5  Colo.  33. 
Ark.  486.  e.  Bell   v.    Rich,    73   Ga.   341.      But 

CaU/omia.  —  McHiel  v.  Borland,  33  compare  Woodruff  v.  Chambers,  13  Pa. 
Cal.  144;  Brock  c.  Bruce,  5  Cal.  279;  St.  13a.  holding  that  where  a  claim 
Van  Winkle  *.  Stow,  33  Cal.  458.  filed   under  the   Mechanics'   Lien  Law 

Cetorada.  —  Weiner  v.  Rumble,  II  for  an  amount  exceeding  three  hun- 
Colo.  607.  dred   dollars   is   filed    against   several 

Georgia.  —  Porter  v.  Wilder,  6a  Ga.  houses,  but  the  claim  is  apportioned. 
^:  Coleman  v.  Freeman,  3  Ga.  139:  the  District  Court  of  Philadelphia  baa 
Dahlonega  Gold  MtD.  Co.  v.  Purdy,  65  jurisdiction  by  sci.  fa.  as  to  one  of  Ibe 
Ga.  496.  apportioned  claims  below  three   baa- 

Maryiaitd.  —  Gelston   v.   Thompson,     dred  dollars,  the  jurisdictional  limh. 
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residence  of  the  defendants.* 

As  AOtetod  b;  BMikrapto;  ProoMdlsgt.  - — The  jurisdiction  of  a  state 
court  to  enforce  mechanics'  liens  will  not  be  divested  by  proceed- 
ings in  bankruptcy  instituted  subsequently  to  the  attaching  of 
such  jurisdiction.' 

WlMTB  Uia  QnMtloii  of  Titla  Ii  Inoldnitallr  Put  In  Iuilb  in  a  case  in  which 
jurisdiction  is  expressly  conferred,  the  jurisdiction  is  not  thereby 
ousted ;  *  nor  is  the  jurisdiction  affected  by  payment  of  money 
into  court,* 

m.  HethoDS  of  EnroBCIHO  Lieit.  (See  also  infra,  XV.  Attach- 
ment, and  XVI,  Scire  Facias,')  —  In  o«iin«i.  —  The  methods  of  en- 
forcing mechanics'  Hens  are  usually  prescribed  by  statute  and 
must  be  strictly  followed."  If  there  is  no  special  mode  of  pro- 
ceeding pointed  out  by  statute  for  enforcing  mechanics'  liens, 
the  remedy  pursued  should  be  in  accordance  with  the  general 
principles  and  practice  relating  to  the  enforcement  of  liens,* 

At  Law.  —  In  some  jurisdictions  the  proceedings  prescribed  by 
statute  are  purely  legal  and  no  equity  powers  are  conferred  upon 
the  court.' 

wIlmi  Prooeadln^  Eqnltabl*.  —  In  a  number  of  jurisdictions  the  pro- 
ceedings are  equitable  in  their  nature,  and  the  rules  of  equity 


1,  GuerranL  v.  Danson.  34  Miss,  149. 

8,  Seibel  v,  Simeon.  62  Mo,  355, 

Where  property  of  the  bankrupt  is 
subject  to  a  mechanics'  lien,  and  the 
banliruptcy  court  orders  the  property 
to  be  sold,  subject  to  the  lien,  the  slate 
court  will,  after  such  sale,  have  juris- 
diction  to  enforce  the  lien.  Douglas  v. 
St.  Louis  Zinc  Co.,  56  Mo.  388. 

S,  Bourgecie  v.  Hubinger.  30  Ind. 
aqfi. 

4.  The  payment  of  money  into  court 
to  discharge  the  lien  does  not  la  any 
manner  affect  the  jurisdiction  of  the 
court.  Raven  v.  Smith,  76  Hun  (N.  Y.) 
60. 

5.  Farmers'  Loan,  etc..  Co.  v.  Can- 
ada, etc.,  R.  Co..  137  Ind.  350;  Whica- 
ker  Brick  Co,  v.  Seneca  First  Nat. 
Bank.  2  Kan,  App.  704:  Chapman  c 
Rannells.iWesi.  L.  M.  (Ohio)  14a. 

One  who  performs  labor  for  a  con- 
law  suit  against  the  contractor  and 
garnishment  against  the  owner,  enforce 
against  the  owner  a  lien  for  labor  done 
(or  the  contractor  upon  the  house,  but 
enforce  such  lien  only  by  proper 


ings 


,nder  the 


ball  V.  Moody,  Q7  Ri     , . , 

Tttfunt  of  CliMig*  on  BtatnU  AfMr  Ao- 
eroal  of  lian.  —  The  right  10  a  mechan- 
ics' lien  is  determined  by  the  statuie  in 


force  when  the  material  is  furnished  or 
the  labor  performed.  Such  lien  cannot 
be  taken  away  nor  the  remedy  for  its 
enforcement  materially  impaired.  If 
the  statute  governing  tbe  mode  of  en- 
forcement IS  changed,  liena  accraiog 
prior  to  the  change  should  be  enforced 
in  accordance  with  the  previous  sta^ 
utc.  Brodt  V.  Rohlcar,  4S  Iowa  36: 
Conrad  v.  Starr,  50  Iowa  470;  Good- 
bub  V.  Hornung.  la?  Ind.  181 ;  Welde 
V.  Henderson,  (Supreme  Ct.)  6  N.  Y. 
Supp.  176. 

It  is  said,  however,  that  if  there- 
pealing  statute  provides  an  adequate 
remedy,  the  lien  must  be  enforced  by 
the  law  existing  at  the  time  of  bringing 
the  action.  Goodbub  v.  Hornung,  137 
Ind.  iSi. 

6.  Waldroff  v.  Scott.  46  Tex.  i.  See 
in  general  article  Liens,  ante,  p.  laa. 

7.  Emerson  v.  Gainey,  a6  Fla.  133,  in 
which  case  the  constitutionality  of  the 
statute  was  questioned. 

The  statute  relating  to  mechanics' 
liens  contemplates  a  formal  suit,  a  pub- 
lication of  noiice,  an  appearance  upon 
the  part  of  the  Hen  claimants  other 
than  those  commencing  suit,  and  a  dis. 
position  of  the  entire  matter  of  liens 
against  the  property  affected,  in  one 
proceeding.  Elliott  v.  Ivers,  6  Nev. 
as  7. 


Volui 


:XI1I. 


Xmtan  of  FrNMdlngi      MECHANICS   LIENS.  ta  InfoTW  LlMt. 

practice  are  to  be  followed,*   unless  it  is  otherwise  provided  by 
statute.* 

IV.  Hatube  of  Fkooeedihob  to  Eitfokce  Liek  —  1.  Fioeeeding 
in  Rem.  —  A  proceeding  to  foreclose  a  mechanics'  lien  is  generally 
considered  to  be  a  proceeding  in  rem.*  It  seeks  to  bind  real 
estate  from  the  time  the  labor  was  performed  or  the  materials 

1.  Calorada.  —  San  Juan,  etc.,   Min.,  [he  party  who  complains  of  the  verdict 

etc.,  Co.  V.   Finch,  6  Colo.   314;  Clear  and  decree  10  preserve  the  evidence  in 

Creek  Gold,   etc..   Min.  Co.   f.  Root,  I  the  record  by  bill  of  exceptions  or  cer- 

Colo.  374.  [iScate  of  the  judge.     Ross  v.  Derr,  iS 

fllineh.  —  Clarke  v.  Boyle,  51  111.  104;  111.  J45. 


McGraw  v.  Bayard,  06  111.  146;  Ross 
V.  Dcrr,  18  III.  845;  West  v,  Flemming, 
iS  111.  248;. Hamilton  v.  Dunn,  33  111. 
359;  Sutherland  v.  Ryerson,  34  111.  517; 
Kimball  v.  Cook,  6  III.  433. 

Maryland. — Watts  v.  Whittington, 
48  Md.  3S3. 

Mississippi.  —  Andrews  v.  WashburD, 
3  Smed.  &  M.  (Miss,)  109;  Bowman  v. 
McLaughlin,  45  Miss.  461. 

Montana.  —  Mochon  -v.  Sullivan,  I 
Mont.  470;  Riale  v.  Roush,  i  Mont. 
474:  Davis  V.  Alvord,  94  U.  S.  545. 

jVcio  Jitsey.  —  Delafield  Constr.  Co. 
V.  Sayre,  60  N.  J.  L.  440. 

Virginia.  —  Bailey  Constr.  Co.  v. 
Purcell,  88  Va.  300. 

Washington.  —  Instalment  BIdg., 
etc.,  Co.  V.  Wentworth,  1  Wash.  467; 
Wheeler  I/.  Ralph,  4WaEh.  617;  Kilroy 
V.  Mitchell,  a  Wash.  407;  Fox  v.  Nachts- 
heim,  3  Wash.  6S4;  Washington  Iron 
Works  Co.  V.  Jensen,  3  Wash.  584. 

W/jfonj.B.  —  Weller  v.  Bergenthal, 
50   Wis.   474;    Hi  '"     ■■ 

Wis.  4'4- 

The  proceeding  to  enforce  a  mechan. 
ics'   lien   is  in   the   nature  of  a  suit  in         Mi 
equity,  designed   to  give  effect  in  one    383. 
suit  to  the  liens  of  mechanics  and  ma-        N't 
terialmen  who  have  contributed 


BrrniMtii  Banditioii  of  Ferwiul  Jndg' 
ment.  —  In  so  far  as  the  Mechanics'  Lien 
Law  of  Montana  authorizes  the  rendi- 
tion of  a  personal  judgment  as  at  law, 
it  blends  law  and  equity  together  in  the 
same  proceeding  and  is  in  contraven- 
tion of  the  organic  act  of  the  territory. 
Slochon!/.  Sullivan,  I  Mont.  470;  Simon- 
ton  V.  Kelly,  I  Mont.  483. 

JoriMllotlanal  Amoimt.  —  A  bill  in 
equity  lies  to  enforce  a  mechanics'  lien 
claim  although  the  amount  thereof 
be  below  the  ordinary  jurisdiction  of 
the  court.  Watts  v.  Whittington,  48 
Md.  353. 

Nfttare  of  FrooMding  Hot  Obuigod  by 
Filing  of  CountanlBiin.  —  A  suit  to  fore- 
close a  mechanics'  lien,  being  equitable 
in  its  nature,  is  not  changed  into  an 
action  at  law  by  the  interposition  of  a 
legal  defense  by  filing  a  counterclaim. 
Kilroy  j..  Mitchell,  2  Wash.  407. 

3.  Hamilton  v.  Dunn,  33  111.  259. 

3.  Arkansas.  —  Brown    v.   Morrison, 
Washburn,   59     5  Ark.  217. 

.^flrt./3«rf.  —  Miller  V.  Batroll,  14 
Md.  173. 

Reilly  V.  Hudson,  63  Ma 


Jirscy.- — Washburn  v.  Burns, 
the  34  N.  J.  L.  18;  Gordon  f.  Torrey,  13 
and  improvements  on  the  N.  J.  £q.  iia. 
premises,  and  also  to  conclude  the  in-  Ntw  York.  —  Marryatl  v.  Riley.  3 
terests  of  all  persons  at  whose  instance  Abb.  N.  Cas.  (Brooklyn  City  Ct.) 
and  for  whose  benefit  the  work  is  done 


.ltd  materials  are  supplied. 
V.  McLauRhlin.  45   Miss.  461, 

Partlea.  — Thus  the  equity  rule  in 
respect  to  necessary  parties  is  appli- 
cable in  proceedings  to  foreclose  me- 
c:ha.nics'  liens.     McGraw  c.  Bayard,  g6 

vn.  146. 

Ai  to  Bvldsnoa.  —  An  answer  in  me- 
chanics' lien  proceedings 
far  as  responsive  to  the  h 
V.  Cook,  5  III.  433.  As  a 
enforce  a  mechanics'  liei 
and  governed  by  the 


to  chancery  practice,  it  is  the  duty  of     N.  J.  L.  1 
13  Encyc.  PI.  &  Pr.— 60  Q4S 


.Pfw-Wf/^'/M.— SViryocli  1:  Buck- 
man,  121  Pa.  St.  243;  Hunter  v.  Lan- 
ning,  76  Pa.  St.  25. 

7V«fl.jj«.  —  Weller  i..  McNabb,  4 
Sneed  (Tcnn.)  433. 

Wisconsin.  —  Dewey  71.  Fifield,  2  Wis. 
73;  Hall  v.  Hinckley.  3a  Wis.  36a. 
wer  in  me-  A  suit  loenforce  a  mechanics' lien  on 
evidence  so  land,  for  the  erection  of  a  building 
1.  Kimball  iheicon,  is,  so  far  as  the  owner  of  the 
□ceeding  to  land  is  concerned,  a  procecdingin  rem. 
is  equitable  His  title  thereto  is  not  put  in  issue  in 
pperlaiiiing     such   action.     Washburn  s,  Burni,  34 
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were  furnished.*  It  does  not  create  the  lien  any  more  than  a 
proceeding  and  decree  for  the  foreclosure  of  a  mortgage,*  and  the 
lien  must  appear  by  record  and  not  by  outside  acts  of  estoppel.* 
But  while  it  possesses  many  of  the  features  which  characterize  this 
proceeding,  it  is  not  in  technical  strictness  a  proceeding  in  rem. 
Thus  it  does  not  bind  others  than  parties  or  privies,*  or  profess 
to  conclude  all  the  world.'  So  it  must  be  commenced  against  a 
defendant  by  name,  and  the  judgment  must  be  against  the 
defendant,  and  not  against  the  land  alone.*  Suit  must  be 
brought  against  the  party  promising.  A  proceeding  merely  in 
remy  regardless  of  any  personal  defendant,  will  not  suffice.' 

2.  Braiedy  Cumulative.  —  The  lien  provided  for  by  the  statute 
is  distinct  and  separate  from  the  debt  itself.®  Thus  an  action 
may  be  brought  to  recover  a  personal  judgment  for  the  amount 
due,  and  also  an  action  to  enforce  the  lien.  If  a  party  has  sev- 
eral remedies  for  the  recovery  of  the  same  debt  he  may  resort  to 
them  all,  though  he  can  have  but  one  satisfaction,* 

T.  How  BiriT  COKXEVCID.  —  What  shall  be  deemed  a  commence- 
ment of  suit  to  enforce  a  mechanics'  lien,  is  usually  a  matter  of 
statutory  regulation.  If  the  proceedings  to  foreclose  are  by  bill 
in  equity,  the  filing  of  the  bill  is  considered  the  commencement 
of  suit  in  the  absence  of  statutory  provisions  to  the  contrary.'* 
In  a  number  of  jurisdictions  the  commencement  of  the  suit  is  the 
filing  of  the  petition  or  complaint,**  and  though  a  summons  issued. 

1.  Dewey  v.  Fifieid,  3  Wis.  73.  either  to  take  this  proceeding  or  to  get 

%.  Gordon  v.  Torrey.  15  N.  J.  Eq.  113.  judgment  generally  at  common  law  ar 

8.  Hunter  v.  Lanning,  76  Pa,  St,  25.  under  the  general  statute;  he  cannot 

4.  Franklin  Sav.  Bank  v.  Taylor.  131  take  both  courses. 

111.  376:  Dunphy  v.  Riddle.  &6   111.  13;  Sffaot  of  Attaebmoit  —  A  party  hav- 

Kelly  I'.  Chapman,  13  III.  530;  Paddock  ing  secured  a  mechanics'  lien  under  the 

v.  Stout,  III  III.  S7I.  statute  does  not  forfeit  or  waive  it  by 

5.  Hetdritter  v.  Elizabeth  Oil-Cloth  causing  an  attachment  to  be  issued  aod 
Co.,  Ill  U.  S.  2tt4.  levied  upon   property  of  the  debtor  W 

e.  Redman   v.   Williamson,    3  Iowa  secure  the  same  demand.     The  reme- 

488.  dies  are  cumulative  and   maybe  pni- 

7.  Farnham  v,  Davis,  79  Me.  aSz.  sued  at  the  same  time.     If  the  party 

8.  Brennan  v.  Swasey,  16  Cal.  141:  attempts  to  pursue  them  in  separate 
McNiel  V.  Borland,  33  Cal.  144;  West  Actions,  he  may  be  required  to  elect: 
V.  Fleming,  18  111.  348.  but  it  is  no  defense  to  a  mechanics'  lien 

9.  Webb  V.  Van  Zandt,  16  Abb.  Pr,  suit  that  in  a  previous  suit  for  the  same 
(N.  Y,  C.  PI.)  190,  wherein  it  was  said:  debt  an  attachment  was  issued  and 
"  The  one  is  brought  to  recover  a  per-  levied  upon  the  property  of  the  defend- 
sonal  judgment,  which  is  a  lien  only  ant,  particularly  when  the  suit  had  been 
upon  real  estate  from  the  time  that  dismissed  and  nothing  was  realized  by 
judgment  is  recovered;  the  other  to  attachment.  Brennan  v.  Swasey,  16 
obtain  a  decree  for  the  sale  of  the  in-  Cal.  141. 

terest  which  the  defendant  bad  in  these  10.  Christian  v.  O'Neal,  46  Miss.  669: 

premises  on  the  day  when  the   notice  Sheridan   v.   Cameron,   65   Micb.  660, 

of  lien   was  filed."     See  also  Murray  where  it  was  said  that  it  is  always  no- 

V.   Rapley,  30  Ark.  56B.     But  compart  derstood  that  proceedings  are  deemed 

CapcUe  V.  Baker,  3   Houst.  (Del.)  344,  commenced  when  the  bill  is  filed. 

where  it  was  held  that  the  proceeding  11.  Clark  v.  Manning,  4  111.  App.  649; 

lindei  the  Mechanics'  Lien  Lav  is  not  Christian  v.  O'Neal,  46  Miss.  669:  Gos- 

cumulative,  and  the  creditor  must  elect  line  v.  Thompson,  61  Mo.  471;  HcMnr- 
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M  there  was  no  petition  filed  the  suit  was  not  begun,*  Under 
some  statutes  the  filing  of  the  complaint  or  petition  is  not  the 
commencement  of  the  suit.* 

TL  PB0CE88.  —  It  is  a  fundamental  principle  that  no  valid  pro- 
ceedings can  be  had  against  any  person  until  he  shall  have  been 
notified  of  such  proceedings  by  proper  service  of  process  upon 
him,  either  actually  or  constructively.' 


ray  v.  Taylor,  30  Mo.  263;  Ct 
Reeves.  3  Oregon  275 ;  Oliver  v. 
32  S.  Car.  539- 

If  (he  petition  is  Ued  wii 
time  limiced,  ihc  proceeding  c; 
dismissed  upon  the  K'oanA  that  it  was 

V.  Fowler,  za  S.  Car.  539. 

AnsadmBDti  Adding  ITew  PartlM  — 
Wliat  Deemed  Time  ef  Oemmeiioemeiit.  — 
Where  suit  is  brought  to  enforce  a  me- 
cbanics'  lien,  and  a  creditor  or  incum- 
brancer is  subsequently  brought  in  by 
amendment  to  the  petition,  the  suit  is 
not  considered  as  having  been  com- 
menced against  such  person  until  he  is 
made  a  party.  Clark  v.  Manning,  4 
III.  App.  649. 

In  Work  f.  Hal],  79  111. 
was  furnished  by  a  firm, 


1.  Christian  v.  O'Neal,  46  Miss.  66g. 

a.  The  mere  filing  of  a  complaint  is 

not     sufficient    1 


of 


Fiar 


summons  is  also  requit 
V.  While,  l8Cal.639. 

Where  a  statute  required  suit  to  be 
commenced  within  six  months  after 
filing  the  lien,  and  a  complaint  was 
filed  on  October  30.  1856,  and  no  sum- 
mons issued  thereon,  and  an  amended 
complaint  was  filed  on  January  z6, 
1S57,  and  summons  issued  thereon,  it 
was  held  that  suit  was  not  brought  in 
time,  no  summons  having  been  issued 
with  the  first  complaint.  Green  v. 
Jackson  Water  Co.,  10  Cai.  375. 

Under  Laws  of  Niw  York,  (1871),  c. 

iterial     87a,  §  6.  providing  that  proceedings  to 

eniorce  a  mechanics'  lien  may  be  jr 


a  given  lime,  when  the  firm     tuted  by  serving  a  notice  containing  a 
partner  retiring  and     statement  ol  the  facts  constituting  the 
■  lien,  the  notice   takes  the  place  of  the 

complaint  and  must  allege  all  the  facts 
entitling  the  complainant  Co  judgment. 
Dan  V.  Filch,  23  Hun  (N.  Y.)  361. 
Under  the  Act  of  iSji,  service  of  the 
notice  provided  for  therein  is  the  com- 
mencement of  the  suit.  Reynolds  v. 
Hamil.  I  Code  Rep.  N.  S.  (N.  Y.  C.  PI.) 
the    330. 

S.  33  Am.   and  Eng.  Encyc.  of  Law 


was  changed, 

new  partners  entering.  By 
ment  with  all  the  parties,  the  contract 
was  completed  by  the  new  firm,  which 
was  CO  be  paid  for  all  material  fur- 
nished after  ChaC  time.  A  petition  to 
enforce  a  lien  for  all  macerial  furnished 
by  both  firms  under  the  contract  was 
filed  by  the  members  of  the  original 
firm,  and  subsequencly  a  petition 
same  case  was  filed  by  the  new  f 
enforce  its  lien.  It  was  held  that  the  (ist  ed.)  107. 
filing  of  the  last  petition  should  not  be  "  There  can  certainly  be  no  justice  in 
regarded  as  the  commencement  of  the  a  claim  to  seize  a  man's  property  wilh- 
euit  to  enforce  the  lien  of  the  petition-  out  any  notice  at  atl  to  him,  and  the 
ers  therein,  but  that  the  filing  of  the  demand  is  the  only  notice.  The  whole 
It  of     right   of   the      ■   ■     ■- 


Che 


;,  and  the  members  of   the 

rm  might  be  made  parties  at  any  time. 

PropBT  Berrloe  of  Fedtiini— How  Waived. 

£  court  is  ne 


othe 


requir. 


(hough  the  defendai 
serves  the  right  to  move  to  oismiss  tnc 
proceeding  for  want  of  service.      Olivej 
».  Fowler,  32  S.  Car.  535- 

The  FlUng  ef  the  Lien  is  not  the  com 
mencement  of  (he  suit.  McMurray  v 
Taylor,  30  Mo.  363. 


lien  depends  upon  a  strict 
compliance  with  the  statute,  and  one  of 
the  thingswhicti  hemustaver  •  *  *  is 
demand  and  refusal  to  pay.  •  •  • 
Indeed,  the  judgment  of  foreclosure 
would  be  void  without  notice,  and  i( 
would  be  strange  if  the  defendant  were 
not  permitted  to  plead  before  judgment 
(bat  which  would  avoid  the  judgment 
if  rendered."  Moore  v.  Martin,  58  Ga. 
411. 

Beton.  —  The  process  in  a  proceed- 
ing  to  enforce  a  laborer's  lien  under  the 
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The  Time  of  Berring  Bnmmonf  is  a  matter  of  statutory  regulation.  ^ 

Servioo  apon  SeTeral  Befenduitf.  —  Failure  to  serve  the  owner  with 
summons  within  the  time  limited  is  fatal  to  the  lien ;  service  on 
the  lien  claimants  who  are  mere  codefendants  is  not  enough.*  It 
has  been  held,  however,  that  failure  to  serve  certain  defendants 
whose  relation  to  the  subject-matter  of  the  suit  does  not  appear 
is  no  ground  for  reversing  a  judgment  against  the  owner.* 

ProoMf  on  Crots-bilL  —  Unless  otherwise  provided  by  statute,  serv- 
ice of  process  on  the  defendants  to  a  cross-bill,  though  parties  to 
the  original  bill,  is  necessary  to  bring  them  into  court  on  cross- 
bill.^ 

Indondng  Ihita  of  Inua  on  Summons.  —  If  the  date  of  the  issue  of  sum- 
mons is  required  by  statute  to  be  indorsed  thereon,  a  noncom- 
pliance with  the  statute  in  this  regard  avoids  the  lien.' 

Georgia  Act  of  1870  should  be  made  re-  Where  A,   B,  and  C  were  made  co- 

turnable  to  the   proper  court   of  the  defendants  in  proceeding's  to  enforce  a 

county  of  the  defendant's  residence,  if  mechanics'  lien,  and  C  was  not  served 

he  resides  in  the  state,  and  the  issue  until  after  the  time  in  which  service 

made  by  his  counter-affidavit  should  be  was  required  by  law,  it  was  held  that 

tried  in   the  same  court.    Tharpe  v.  the  lien  could  not  be  enforced  against 

Foster,  52  Ga.  79.  his  interest,  although  A  and  B  were 

Defeetivo    Snmmonf  —  How    Cured. —  duly  served,   C's  interest  being  inde- 

Where  the  service  of  summons  on  a  pendent  of  theirs  and  not  united  there^ 

lien  claim  was  defective,  and  a  new  with.     Rice  v.  Simpson,  30  Kan.  28. 

summons  was  issued  more  than  a  year  8.  Branham  r.  Nye,  9  Colo.  App.  19. 

after  the  furnishing  of  the  labor  and  4.  See  article  Cross-bills,  vol.  5,  p. 

materials,  the  service  of  the  new  sum-  658. 

mons  was  held  valid  and  effectual  and  Personal  judgment  against  the  em- 

the  claim  good.     Mutual  Ben.  L.  Ins.  ployer  or  owner  of  the  property,  who  is 

Co.  V.  Rowand,  26  N.  J.  Eq.  389.  made   a  defendant   in  a  suit  filed  by 

Attestation.  —  The  attorney  may  at-  other  lienholders  and  who  files  an  an- 

test  and  seal  the  Summons  issued  in  an  swer  setting  up  his  lien,  is  not  justified 

action  on  a  lien  claim.    James  7f.  Van  by  the  Mechanics'   Lien  Law  without 

Horn,  39  N.  J.  L.  354.  the  service  of  a  summons  issued  upon 

Bnmmons  Unneoeiiary  In  Bouth  Carolina,  such  answer  as  upon  a  cross-petition 

—  In  proceedings  to  enforce  a  mechan-  against  the  owner  or  employer.     Seigle^ 

ics'  lien,  the  petition  was  filed  in  court  style  v.  Diesenroth,  12  Bush  (Ky.)  297. 

and  an  order   obtained  requiring  the  So  where  a  defendant  seeks  affirma- 

defendant  to  appear  and  answer,  which,  tive  relief  against  codefendants  in  his 

together  with  the  petition,  was  served  answer,   but  no   process  is    issued  or 

upon  the  defendant.     It  was  held  that  publication  made  as  to  absent  defend- 

the    proceeding  was   regulated   by    a  ants,  a  decree  against  such  defendants 

special  statute,   and  not  by  the  code,  does  not  bind  them.     Meyer  v,  Kuhn, 

and  that  therefore  the  defendant  was  65  Fed.  Rep.  705. 

properly  in  court,  a  summons  not  being  Waiving    Proeese    on    Crois-bin«  —  In 

necessary.    Johnson  v.   Frazee,  20  S.  proceedings    to  enforce  a  mechanics* 

Car.  502.  lien,  if  the  owner  is  served  by  other 

1.  In  Massachusetts  it  was  held  that  a  lienors  with  answers  in  the  nature  of 

mechanics'  lien  is  saved  if  the  writ  of  cross-bills,  and  stipulates  for  a  hearing 

original  summons  in  which  the  petition  of  all  the  causes  together,  and  the  at- 

is  inserted  is  made  within  ninety  days  torneys  are  present  at  the  hearing,  the 

of  the  time    when   the   work  ceased,  owner  is  estopped  to  object  that  process 

although  it  is  not  served  until  after  the  was  not  issued,  or  thai  service  was  not 

ninety  days  have  expired.     Spofiford  v,  made  in  time.     Hannah,  etc.,  Mcrcao- 

Huse,  9  Allen  (Mass.)  575.  tile  Co.  v.  Mosser,  105  Mich.  18. 

8.  Smith  V.  Gault.  5  Month.  L.  Bui.  5.  Currier  t^.  Cummings,  40N.  J.  £q. 

(N.  Y.)  55.  145. 
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BarrlM  by  FubUMtion.  —  The  sufficiency  and  effect  of  service  by 
publication  are  matters  of  statutory  regulation.  In  the  notes 
hereto  are  set  out  some  decisions  bearing  on  the  question.* 

Vn  Pasties^  1.  Plaintiffi  —  a.  In  General.  —  Only  those 
persons  who  have  filed  claims  and  perfected  their  liens  are 
entitled  to  the  benefit  of  the  mechanics'  lien  statutes.* 

b.  Joint  Contractors.  —  If  work  has  been  done  by  joint 
contractors,  they  may'  and  should  unite  in  an  action  to  enforce 
the  Hen ;  *  and  if  one  of  them  dies,  the  action  may  be  prosecuted 

The  provision  in  Ihe  Mechanics' Lien  of  an  alleged  mechanics'  lien,  if  the 
Law  thai  the  Ume  of  issuing  summons  defendant  be  a  nonresident  it  is  errone- 
to  enforce  the  lieo  shall  be  indorsed  on  ous  lo  grant  an  order  of  publication 
the  claim  wiihin  one  year  after  the  date  against  him  and  on  proof  thereof  to 
of  the  latest  item  in  the  claim,  or  with-  render  against  him  a  judgment  by  de- 
in  thirty  day  after  due  notice  from  the  fault.  Sucl  Judgment  will  be  abso- 
owner  to  the  claimant  tosuc.  is  manda-  lutely  void  for  want  of  due  notice, 
tory.  Wheeler  v.  Almond,  46  N,  J.  L,  Falconer  t/.  Frazier,  7  Smed.  S  M. 
161.  (Miss.)  235- 

CeimuTlAg  OUimuiU.  —  It  has  been  In  /i>nii  it  has  been  held  that  per- 
held.  however,  that  as  to  concurring  sonal  service  of  a  petition,  under  the 
claimants  the  requirement  that  the  Mechanics'  Lien  Law,  is  necessary 
vhen  the  defendant  can  be  found  in  the 
ouniy;  if  he  Is  not  to  be  found  in  the 
,.  166.  county,  notices  posted  on  the  buildings 

subject  to  the  lien  constitute  a  suffi- 
cient service,  in  which  case  it  must  ap- 
pear by  the  officer's  return  that  the 
defendant  could  not  be  found.  Colcord 
.  Funk,  I  Morr.  (Iowa)  178. 
3.  Roberts  v.  Gates.  64  111.  374; 
Moran  v.  Murray  Hill  Bank,  58  N.  Y. 
Super.  Ct.  199. 

Huibuid  and  Wlfa,  —  A  statute  (Rev. 
Stat.    III.,   c.   82)   providing    that    the 
or  any  person  having  a  me- 
chanics'  lien   may  file  a   bill  to  adjust 
the  rights  of  all  persons  interested  in 
the  property  does  not  apply  to  a  hus- 
band who  has  made  a  contract  concern- 
,  house  belonging  to  bis 
McGraw  v.  Storke,  44  H'-  App. 


1.  See  in  general  article  P 

In  lUiiKis  it  has   been  held   that,  ii 
a  proceeding  to   enforce  a  mechanics 
lien,  where  personal  service  cannot  !> 
had  upon   the  parties,  notice  by  publi- 
cation duly  made  is  equivalent  to  ; 
sonal    service,    and   such   parties 
thereby  brought  within  the  jurisdic 
of  the  court  and  amenable  to  a  decree 
as  well  i«/^»"-ro»«'i'»  as   in  rem;  and  i 
such  case  a  decree  ordering  a  general 
execution  agaiust  the   property  of  the 
defendant  is  proper,     Gould  v.  Gi 
son.  48  111.  35B. 

In  Missouri  it  has  been  held  that 
courts  cannot  supply  the  omission  of     ing  w 
the  statute   to  provide  for  an  order  of     wife. 

fiublication  against  a  nonresident  de-    311. 
endant  in  a  mechanics'  lien  suit  before        3.  Rock  wood    ' 
a  justiceof  thepeace.     Bieswaenger  v.     (Mass.)45B. 
Werner,  5  Mo.  App.  5B2.  4.  Ricker   v.    ScbadI,    5    Tex.    Civ, 

In  North  Carolina  it  has  been  held  App.  460. 
that  a  statute  authorizing  service  by  Wh«r«  Contrut  Is  Abandouad  by  AU 
publication,  when  the  defendant  cannot  Except  One  Joint  OontrMtor.  —  Where, 
be  found,  where  the  property  in  suit  is  after  part  of  the  work  called  for  by  a 
in  the  state,  and  the  defendant  claims  contract,  made  by  several  joint  con- 
An  interest  therein,  authorizes  service  tractors,  has  been  furnished  and  paid 
by  ptiblication  in  proceedings  to  enforce  for,  and  the  contract  abandoned,  il  one 
a  mechanics'  lien,  if  the  defendant  of  the  joint  contractors,  by  a  new 
cannot  be  found,  whetherheisor  is  not  arrangement  with  the  owner,  goes  on 
a  nonresident.  Bernhardt  v.  Brown,  and  completes  the  work,  he  may  file  a 
llS  N.  Car.  700.  lien  in  his  own  name  therefor;  and  the 

In  Misiiaippi  it  has  been  held  that    fact   that   he    subsequently    takes    an 
in  a  suit  at  law  to  subject  alleged  prop-    assignment    from    the    original    joint 
erty  of  the  defendant   lo  the  payment    contractors   does   not   show    that  they 
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by  the  survivor,'  If  one  of  several  persons  who  should  unite 
sues  alone,  it  has  been  held  that  the  defect  can  be  taken  advan- 
tage of  on  the  general  issue.* 

c.  Copartners.  —  If  work  is  done  or  materials  are  furnished 
by  copartners,  both  partners  must  join  in  order  to  enforce  the 
lien.'  So  where  the  contract  is  made  in  the  name  of  one  partner, 
but  for  the  benefit  of  both,  and  they  jointly  perform  the  contract, 
it  has  been  held  that  they  may  maintain  a  joint  action  to  enforce 
the  lien.*  On  the  death  of  one  partner,  the  suit  may  and 
should  be  prosecuted  by  the  survivor  in  his  own  name.* 

d.  Lien  Claimants.  —  In  the  absence  of  statutory  authority, 
lien  claimants  cannot  unite  in  a  suit  to  foreclose,  unless  jointly 
interested  and  jointly  entitled  to  a  lien  on  the  property;*  but 
when  authorized  by  statute,  claimants  whose  claims  are  several, 
and  who  are  without  any  community   of  interest   in   the  clalmi 


were  interested  and  were  necessary 
parties.  Hubbell  v.  Schreyer,  15  Abb. 
Pr.  N.  S.  (N.  Y.  Ct.  App.)  300. 

1,  Rockwood  V.  Walcott,  3  Allen 
(Mass.)  458. 

S.  Howard  v.  McKowen,  3  Browne 
<Pa.)  150. 

Wkm  Kaqjolnder  Mot  Fatal  —  A  peti- 
tion to  enforce  a  lien  under  Gen,  Stat. 
Mass..  c.  150.  in  force  in  1S74,  alleged 
that  labor  was  performed  and  mate- 
rials were  furnished  in  pursuance  of  a 
contract  under  seal  between  the  peti- 
tioner and  the  respondent.  The  an. 
swer  admitted  the  making  of  the 
contract,  Al  the  trial,  ihe  petitioner 
admitted  that  the  labor  was  performtd 
and  the  materials  were  furnished  by 
the  petitioner  and  his  partner,  and  that 
the  contract  was  made  for  the  partner- 
ship in  the  name  of  the  petitioner 
alone,  doing  Ihe  business  in  that 
name.  It  was  held  that  the  nonjoinder 
of  the  partner  did  not,  without  an 
amendment  of  the  answer,  entitle  the 
respondent  to  a  nonsuit.  Gilbert  v. 
Fowler,  u6  Mass.  375. 

3.  Hammersmith  v.  Hilton,  S  Mo. 
App.  564;  Howard  v.  McKowen,  a 
Browne  (Pa.)  150. 

AdmiMioni  of  On*  Tartner  Blnit  th* 
Other. —  If  either  partner  comes  into 
court  and  admits  a  state  of  facts  in  re- 
gard to  the  contract  which  shows  that 
no  lien  exists,  this  will  be  fatal  to  the 
claim  of  his  copartner.  Hammersmith 
v.  Hilton.  S  Mo.  App.  564. 

How  FarbMnhlp  Dcaignatad,  —  The 
Mse  of  the  (inn  name  in  a  mechanics' 
lien  filed  Is  a  sufficient  designation  ol 
the  party  claimant,  without  the  use  of 
ibe  indiTidutl  name  of  eadi  member 


of  the  firm.  Black's  Appeal,  2  W.  A 
S.  (Pa.)  179. 

Where  the  claimants  of  a  mechanics* 
lien  are  partners,  and  are  destgnatd 
in  the  statement  Sled  for  a  lien  ij 
the  partnership  name  under  which 
the  business  of  the  firm  is  conducted,  the 
mention  of  the  individual  names  of  the 
partners  is  not  essential  to  the  validity 
of  the  statement.  Chicago  Lumber 
Co.  V.  Osbom,  40  Kan,  168. 

A  claim  may  be  filed  by  a  firm  one 
of  whose  members  is  named  as  the 
contractor,  Chambersburg-  Wooleo 
Mfg.  Co.  V.  Haielet,  3  Brews.  (Pa.) 
98, 

4,  t.onibard  v.  Johnson,  76  111.  599. 
See  also  Chambersburg  Woolen  Mfg. 
Co.  V.  Haielet,  3  Brews.  (Pa.)  g8,  where 
it  was  held  that  a  mechanics'  lien  can 
be  filed  by  a  firm  one  of  whose  mem- 
bers is  named  as  a  contractor. 

Whtm  Coutnet  Had*  and  Exsented  tf 
One  Partner,  —  Where  one  of  the  part- 
ners, by  special  contract,  furnished 
materials  to  be  used  in  the  constructioa 
of  a  building,  and  after  the  con  tract 
was  nearly  completed  he  formed  a 
partnership,  not  as  to  material  fnl- 
nished,  but  as  to  future  business,  the 
new  partner  was  not  entitled  to  unite 
in  a  petition  to  foreclose,  no  joint  lien 
having  been  created.  Roberts  v.  Gates, 
64  III.  374. 

B.  Davis  V.  Church,  I  W.  ft  S.  (Pa.) 
240.     See  in  general  article  Pastneb- 

6,  Bush  V.  Connelly,  33  111.  447: 
Harsh  v.  Morgan,  l  Kan.  393. 

A  contractor  and  subcontractor  can- 
not unite  In  filing  a  joint  daim. 
Barker  v.  Uaxwell.  S  Watts  (PaJ  47& 
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themselves,  may  unite  in  an  equitable  action  to  establish  and 
enforce  the  liens,'  or  any  one  of  them  may  file  a  bill  on  his  own 
claim,  making  the  others  defendants.* 

e.  Assignees  of  Lien  —  tibw  ai»t  AwlgiiM  ouuwt  Sm.  —  In  some 
jurisdictions  it  is  held  that  a  mechanics'  lien  is  not  assignable  so 
as  to  enable  the  assignee  to  prosecute  the  claim  in  his  own  name, 
the  view  being  taken  that  the  lien  creates  merely  a  personal  right 
which  cannot  be  transferred." 

Tlnr  tlut  AMlgnM  Hsy  Boe.  —  But  in  the  greater  number  of  juris- 
dictions the  rule  is  otherwise,  and  the  assignee  of  a  perfected 
lien  is  entitled  to  maintain  an  action  in  his  own  name  to  foreclose 
it.  In  some  of  these  states,  this  rule  obtains  as  a  result  of  stat- 
utes expressly  or  impliedly  authorizing  the  assignee  to  sue ;  *  in 


(Ky,>  141 ;  J.  A,  Treat  Lumber  Co,  v, 
Warner.  60  Wis.  183. 

9.  Longest  v.  Breden,  9  Dana  (Ky.) 
141. 

S.  Phcenix  Mut.  L.  Ins.  Co.  v. 
Bate  hen,  6  III.  App.  6zi;  Pearsons  f. 
Tincker,  36  Me.  384;  Caldwell  v.  Law. 

r^nce.     10    Wis.     331.        Compart    Iron 

River   Bank    v.    School    Directors,    gi 

Wis.   598,  wherein   it  was  held   under 

Rev.  Slat.,  §  332S,  that  where  a  aub- 

contractor  who   had  furnished  lumber  furnish   materials  ;  and  the  courts  can- 

for  a  schoolbouse  assigned  an  order  on  not.  without  a  violation  of  plain  and 

the  school  board  given  to  him  by  [he  settled     principles,    adjudge     that    it 

principal  contractor,  and  also  his  claim  means   that   the   privilege   shall   be  a. 

for    the    lumber    so    furnished,    such  personal    one,    limited    solely   to    the 

assignment  carried  with  it  the  remedy  laborers,     mechanics,    and     material- 

against  the  school  board.  men." 

"  The  general  rule  is  that  a  lien  is  a  Montana.  —  Davis    v.    Bilsland.    iS 

personal  right    and  cannot   be   trans-  Wall.  (U.  S.)  659,  under  a  statute  pro- 


Indiana.  —  Sincon  v.  Steamboat  R. 
R.  Roberts,  46  Ind.  476:  Midland  R. 
Co.  1;.  Wilcox,  133  ind.  84,  where  the 
court  said:  "The  clause  descriptive 
of  the  persons  who  may  be  benefited 
by  the  statutory  provisions  is  as  sweep- 
ing as  well  can  be,  for  the  words  are 
ill   persons'   who  shall   do   work  1 


331- 


1  Wis. 


A«Uim  Jfrnlntalntd  bj  AMlgnor  — 
BlglitB  of  AMlgnM.  — Where  an  action 
in  the  Daine  of  the  materialman  is 
commenced  to  enforce  the  lien,  the 
assignee  of  such  Hen  may  have  it  car- 
ried on  for  his  benefit  upon  such  terms 
a.nd  conditions  for  the  protection  of  the 
nominal  party  from  costs  and  damages 
as  ihe  court  may  think  proper.  Major 
V.  Collins,  II  III.  App.  65B. 

So  It  has  been  held  in  Maine  that 


viding  that  suit  should  be  prosecuted 
by  the  real  party  in  interest. 

Ntbraska.  —  Rogers  v.  Omaha  Hotel 
Co.,  4  Neb.  54.  under  a  statute  provid- 
ing that  in  case  of  a  transfer  of  interest 
the  action  may  be  coatinued  in  the 
name  of  the  original  party,  or  the 
court  may  allow  the  person  to  whom 
the  transfer  is  made  to  be  substituted 
in  the  action. 

Nevada.  —  Skyrme  v.  Occidental 
Mill,  etc.,  Co.,  8  Nev.  319. 

New  York.  —  Brown  v.  Gregory,  18 
"    Y.  Willy.   Dig.  45,  wherein  i-   —  - 


merchant  to  whom  Ihe  laborer  has  sold  held  that  under  the  Onondaga  County 

his  lien  claim  may  maintain  an  action  la  Act,  Laws  1S64.  c.  366,  g  4,  a  lien  may 

the  name  of  the  laborer  to  enforce  the  be   foreclosed   by  an   assignee  of  the 

lien,     Phillips   V.   Vose,   8i    Me.   134;  claim. 

Hnrphy  v.  Adams,  71  Me.  113.  SnlxtlnitodContrMtM.— Aenbstjtmed 

1.  Celcwade.  —  Fischer    ».  Hanna,   8  contractor   with   whom   the   employer 

Colo.  App.  471,  where  the  court  said:  agrees  to  deal  in  future  "  as  if  be  were 

"  Under  the    provisions  and   require-  the  original  contractor  "  may  maintain 

961  Volume  XIII. 


^^r 


PurtiM. 


MECHANICS'  LIENS. 


in  any  manner  affected  by  the  judgment.* 

b.  The  Owner.  — a  petition  for  the  enforcement  of  a 
mechanics'  lien  cannot,  in  general,  be  maintained  without  making 
the  owner  of  the  property  on  which  the  lien  is  sought  to  be 
enforced  a  party  defendant,' 

c.  The  Principal  Contractor— Ti«w  tli»t  the  Piindpai  Oon. 
traetor  Ii  *  Propor  but  Hot  %  ITMafiuy  Puty.  —  There  is  much  conflict  of 
authority  as  to  whether  the  principal  contractor  is  a  necessary 
party  in  an  action  by  a  subcontractor  or  materialman  to  foreclose 
a  mechanics'  lien.     In  a  number  of  jurisdictions   it  is  held  that 

1.  California.  —  Whitney  v.  Higgins.  Lee  ».  Wimberly,  102  Ala.  539;  White 

10  Cal.  547;   Hoclter  v.  Kelley,  14  Cal.  v.    Cbaflin,    3a    Ark.    59;     Decker    v. 

165;  Gamble  v.  Vol),  15  Cal.  joS.  Myles,  4  Colo.  558;  Snodgrass  v.  Hol- 

Cotorado.  —  Snodgrass  v.  Holland,  6  land,  6  Colo.  599:  Keller  v.  Tracy,  11 

Colo.  596;   San  Juan,  etc.,   Min,,  etc.,  Iowa  530;  Peabody  v.  Eastern  Metho- 

Co.  V.  Finch,  6  Colo.  314.  dist  Soc.,  5  Allen  (Mass.)  540;  Green  v. 

Gtorgia.  —  Tar ver  f.  Fleming,  S3  Ga,  Sanford,   34   Neb.   363;    Macintosh   v. 

397.  Thurston,  35  N.  I.  Eq.  343;  Tompkins 

Illinois.  —  Kelley    v.    Chapman,    13  v.  Honon,  35  N.  J.  Eq.  3B4. 

III.  530:  Williams  v.  Chapman,  17  111.  Bui  in  Missouri  it  has  been  held  Ihat 

433;     Lomax    v.    Dore,    45     III.    379;  the  ovner  is  not  a  necessary  party  to  a 

Sleigleman    v.   McBride,    17   III.    300;  suit   by  a  subcontractor,  and   that   a 

Dumphy  v.   Riddle,   86  111.  S7:    Ray-  judgment  against  the  contractor  will 

id  V.  Evring.  36  III.  329;  Greenleaf  bind  the  property,  but  that  the  owner 
may  impeach  ihe    regularity  of   the 


ti.  Ewing. 
:  Becbe.  Bo  111.  _ 

Indiana.  —  Marvin  v.  Taylor,  37  Ind. 
73:  Hollaadf.  lones,9  Ind.49S;  Shaw 
V.  Hoadley,  8  Blackf.  (lad.)  165. 

Maryland.  —  Smith  v.  Shaffer,  46 
Md.  573. 

Mississippi.  —  Buntyn  v.  Shippers' 
Compress  Co.,  63  Miss.  94;  Clarke  v. 
RalcliRe,  7  How.  (Miss.)  162;  Boivman 
'^u^hlin^  45  Mi 


i^^K-^ 


>.  68. 


SchaeSer   v.   Lohman,    34 


Missouri.  —  Heim  v.  Vogel,  69  Mo. 
539:  Mississippi  Planing  Mill  v.  Pres- 
byterian Church,  54  Mo.  530;  Hauset 
V.  Hoffman,  33  Mo.  334. 

Nniada.  —  Matter  of  Smith,  4  Nev. 
354- 

iVisconstn.  —  Lampson 

Wis.  484. 

Persons  not  parties  to  i  . 
a  mechanics'  lien,  not  being  bound  by 
the  decree,  may  contest  a  sale  by  bill, 
showing  their  superior  equity;  and 
upon  such  bill  the  court  should  settle 
the  rights  of  the  se.veral  parties,  and 
not  stop  short  of  enjoining  the  sate. 
Raymond  v.  Ewing,  36  III.  339. 


Where  a  mortgagee  subject 
lien  is  not  made  a  party  he  w[l 
the  right  in  a  proper  case  to  redeem 
the   premises  from  the  Hen  by  payi 


force  a  material- 
man's lien,  where  the  material  was 
^Id  to  the  contractor  only,  and  not  to 
the  owner  of  Ihe  building,  in  order  to 
hold  Ihe  owner  he  must  be  made  a 
party  defendant  by  appropriate  allega. 
tions  showing  his  relation  to  the  sub- 
ject-matter of  the  suit,  Lee  v. 
Wimbetly,  102  Ala,  539, 

Adjoining  (hrasn,  —  Owners  of  ad- 
joining lots  who  coniiact  jointly  for  the 
erection  of  one  building  on  both  lots 
are  properly  joined  in  a  proceeding  10 
Bowen,  41  enforce  a  mechanics'  lien  on  such 
building.  C.  B.  Carter  Lumber  Co.  v. 
petition  for  Simpson,  83  Tex.  370;  J.  A.  Treat 
Lumber  Co.  v.  Warner.  60  Wis.  183. 

Whws  Building  uid  Land  Belong  t« 
Dlltkiant  Penoiu.  —  A  bill  10  foreclose  a 
mechanics'  lien  is  not  demurrable  be- 
cause the  building  belongs  to  one  per- 
sjD  and  the  ground  on  which  it  is 
erected   to   another,    where    bnlh 


thr    made    parties.     Post 


Me> 


Mile 


317. 


,    7    N. 


Owner  of  Le«eehald.  —  An  action   to 

foreclose    a    mechanics'    lien    cannot 

be   maintained    unless    the   owner   of 

V.  Voll,  15  Cal.  508.  a  leasehold  interest  in  the  properly  is 

9.   Roman    v.   Thorn,   S3    Ala.  443;     made   a   party  to   the  action.     Wright 

Hughes  o.   Torgerson,   96    Ala.    346:     v.  Cowie,  5  Wash.  341. 
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the  contractor  is  properly  made  a  party  as  well  as  the  owner,* 
in  order  to  avoid  multiplicity  of  suits,'  and  to  adjust  all  the 
equities  between  the  parties."  In  these  jurisdictions,  however, 
the  contractor  is  not  a  necessary  party,*  the  view  being  taken 
that  a  judgment  against  the  contractor  is  not  necessary  to  sup- 
port the  lien,'  and  the  owner  of  the  property  cannot  complain 

1.  Alabama.  —  Trammell     v.     Hud-  between      mecbaoics,     laborers,     and 

mon,  78  Ala,  222,  S6  Ala.  471,  operatives,  and  a  railroad  compaDr  for 

California. — ^  Giant    Powder   Co.   v.  whose   benefit   the  labor  contemplated 

San   Diego   Flume   Co.,    78   Cal.    193;  by  the  act  is  perfoimed,  as  entitles  the 

Hooper  v.  Flood,  54  Cal.  aiS;  Wood  tj.  former  to   maintain  an  action  directlf 

Oakland,  etc..  Rapid  Transit  Co.,  107  against   the   company   to  enforce   the 


Cal.  soo;  Vancy  f.  Morton,  94  Cal.  55S; 
Russ  Lumber,  etc.. Co.  v.  Garreitson, 
87  Cat.  590. 

Indiana.  —  Crawford  v.  Crockett,  55 
Ind.  2z6;  Hubbard  v.  Moore,  133  Ind. 
178. 

Montana.  —  O'Routkei/.  Butte  Lodge 
No.  14,  19  Mont.  541. 

A'iiu  York.  —  Foster  v.  Skjdmore,  r 
E.  O.  Smith  (N.  Y.)  719;  Hilton  Bridge 
Constr.  Go.  v.  New  York  Cent.,  etc.,  R, 
Co.,  145  N.  Y.  390. 

Origon.  — Osbom  v.  Logus,  28  Ore- 
gon 302. 

Tixas.  —  Waldrofl  v.  Scott. 


wbicb  the  statute  gives  for  their 
benefit.  Austin,  etc..  R.  Co.  v.  Dan- 
iels, 62  Tex,  70;  Texas,  etc.,  R.  Co.  v. 
Allen,  I  Te;t-  App.  Civ.  Cas..  g  568. 

VltBH  KattrialinBii  Bu  Beluaed  Ooo- 
tnotor  from  Liability  with  Owuar'i  Con- 
tent, ^  A  contractor  is  not  a  necessary 
party  to  an  action  by  a  materialman  (0 
foreclose  a  lien,  where  it  is  showo  that 
he  had  agreed  with  the  materialman 
that  part  of  [he  sum  due  him  for  build- 
ing a  house  should  be  paid  by  the 


o  the  n 


iaim 


I.  that 


Wisconsin.  —  Carney   v.    La  Crosse, 
etc.  R.  Co.,  15  Wis,  503. 

It  is  not  a  misjoinder  to  unite  both 
contractor  and  owner  in  the  complaint 
of  a  materialman  to  enforce  his  lien. 
The  whole  proceeding  is  in  the  nature 
of  a  bill  in  equity  (or  the  enforcement 
of  a  lien  on  land,  and  all  persons  in- 
terested in  the  matter  in  controversy 
or  in  the  property  sought  to  be  affected  principal 
by  the  lien  are  authorized  to  be  made  not  bad  a 
parties,      Trammell    v.    Hud  moo, 


sideration  thereof  the  materialman  re- 
Tex.  leased  the  contractor  from  liability  for 
the  debt,  and  that  the  owner  assented 
to  the  arrangemenl.  Leeper  v.  Myers, 
10  Ind.  App.  314. 

Complaint  Hot  SanniTrsbla  u  Bhowiag 
Defsot  of  Partioi.  — A  complaint  alleg- 
ing thai  the  plaintiffs  performed  labor 
and  furnished  material  under  a  cod- 
iracl  with  ihe  defendant  for  the  build- 
ing on  which  the  lien  is  sought  to  be 
;n[orced,  but  which  doe 


r  other  lie 


XSaot  of  Anmdmsnt  Joining  Costnctv 
After  Stttntor;  Foriod  Eai  Elapwd.  —  Ad 
amendment  by  Ihe  plaintiff  of  bis  com- 
plaint, making  the  contractor  a  party 
after  the  statutory  time  for  commenc- 
ing the  action  has  passed,  cannot 
prejudice  the  owner  of  the  premises. 
Green  v.  Clifford.  94  Cal.  49. 

EAot    of  Hot    Sradariag    Jadgmwl 


Ala.  132.  72  Wis.  587. 

3,  Wood    V.    Oakland,    etc..    Rapid        XSwt  of  An 
Transit  Co.,  107  Cal.  500-  "      —  -   ■ 

8.  Carney  v.  La  Crosse,  etc.,  R.  Co.. 
15  Wis.  503;  Giant  Powder  Co.  v.  Sap 
Diego  Flume  Co..  78  Cal.  193;  Wal- 
droff  V.  Scott,  46  Tex.  1 ;  Crawford  v. 
Crockett.  55  Ind,  226. 

4.  Green  v.  Clifford.  94  Cal.  49; 
Yancy  f.  Monon,  94  Cal.  558 ;  Wood  w. 

Oakland,  etc,  Rapid  Transit  Co..  107  Agalntt  Contnwton  Whan  Mado  Hitta*. 
CaL  500;  Hubbard  v.  Moore,  132  Ind.  —  The  fact  that  the  contractors  are  par- 
178;  Crawford  v.  Crockett,  55  Ind.  320;  ties  defendant,  and  that  no  judgment 
Crawfordsville  v.  Barr,  65  Ind.  367;  is  rendered  against  them,  is  no  ground 
Lowberr.Chitds,  2  E.D.Smith (N.  Y.)  for  reversing  a  judgment  foreclosing 
577;  Foster  D.  Skidmore,  i  E.  D.  Smith  the  lien  against  the  owner.  Russ 
(N.  V.)  719.  Lumber,  etc.,  Co.  v.  Garreitson,  87Ca!- 

T«zaa  —  llMhaiiloi*       Um*      Agtliut    590. 
BallnMd  Oonqmny.  —  The  Texas  Act  of        S.  Russ  LuiDber,  etc.,  Co.  v.  G«rrett< 
February  tS,  1879,  creates  such  privity    son,  S7  Cal.  590. 
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upon  appeal  that  the  contractor  was  not  joined  as  a  defendant, 
when  he  has  not  asked  the  trial  court  for  an  order  to  have  him 
90  joined.' 

Tiew  thkt  OontTMtoT  l»  &  ITooBwiry  Fart7.  —  In  a  number  of  jurisdic- 
tions it  is  held  necessary  to  make  the  contractor  as  well  as  the 
owner  a  party  defendant  to  an  action  by  a  subcontractor  or 
materialman  to  enforce  a  mechanics'  lien.*  The  reason  on  which 
these  decisions  are  based  is  that  the  contract  relation  and  state  of 
accounts  between  the  defendant  and  the  original  contractor,  and 
between  the  original  contractor  and  the  subcontractors,  must  be 
adjudicated  before  the  lien  can  be  established  and  the  rights  and 
liabilities  of  the  parties  ascertained,'  and  that  a  debt  must  be 


1.  Yaacy  v.  Morton,  94  Cal.  558. 

OoBvUlnt  Fot  Demnrrabla  for  Von- 
Jclnder  of  ContnMtor. ^ So  it  has  been 
held  that  a  demurrer  will  not  He  to  Lhe 
complaint  of  a  materialman  filed  to 
foreclose  a  lien  on  the  ground  that  the 
contractor  bad  not  been  made  a  party. 
The  proper  course  for  the  defendant  is 
to  apply  for  an  order  bringing  in  the 
contractor.  Foster  n.  Skidmore,  i  E, 
D.  Smith  (N.  Y.)  719. 

8,  Colorado.  —  Sayre-Newton  Lumber 
Co.  V.  Park,  4  Colo.  App.  4S2; 
Davis  V.  John  Mouat  Lumber  Co.,  2 
Colo.  App.  381;  Estrey  11.  Halleck, 
etc..  Lumber  Co.,  4  Colo.  App.  165; 
Union  Pae.  R.  Co.  v.  Davidson.  21 
Colo.  93,  wherein  the  court  said : 
"  The  general  scope  of  our  mechanics' 
lien  acts  clearly  contemplates  chac  the 
and  all  claimants  of  liens 
nade  parties  to  an  acLion 
enforce  a  lien,  and  that  all 
their  rights  adjudicated  in 
and  protected  and  enforced 
in  one  judgment." 

Gisrgia.  —  Castleberry  v.  Johnston, 
qz  Ga.  49g;  Lombard  ■u.  Young  Men's 
Library  Assoc.  Fund,  73  Ga.  312.  See 
also  Royal  v.  McPhail,  97  Ga.  457, 
wherein  it  was  held  not  improper  to 
join  the  contractor  with  the  owner  as 
4efendant. 

Iowa.  —  Vreeland  v.  Ellsworth,  71 
Iowa  347. 

Kansas. — Tracy  v.  Kerr,  47  Kan. 
«56. 

Maim,  —  Famham  e   Davis,  7g  He, 


shall   be   I 

brought  to 
Shall  have 


383. 


Flynn, 


ifUMgaH.  —  Kertis 
Mich.  573. 

JIlMnesola.  —  Northwestern  Cement, 
etc..  Pavement  Co.  r.  Norweglan-Daa- 
ish,  etc..  Seminary,  43  Minn.  449. 

tfew  Jersey.  —  Ayres  v.  Revere,  35 
N.  J.  L.  475:  Sinnickson  v.  Ljmch,  35 


N.  J.  L.  317;    Macintosh  v.  Thurston, 
25  N.  J.  Eq.  343. 

North  Carolina.  —  Lookout  Lumber 
Co.  V.  Mansion  Hotel,  etc..  R.  Co.,  109 
N.  Car.  658. 

Pennsylvania.  —  Barnes  v.  Wright.  3 
Whart.  (Pa.)  193.  See  also  Barker  v. 
Maxwell,  8  Watts  (Pa.)  47S. 

Bule  uiidar  KiimMOt*  Btatuta  of  180E. 
—  Undei  the  Hen  law  of  iSs5  a  sub. 
contractor  must  first  prosecute  his  claim 
Co  a  judgmenL  against  the  debtor  and 
may  then  proceed  by  scire  facias 
against  the  owner,  Emmet  v.  Rotary 
Mill  Co..  3  Minn.  286. 

Continiiliig  Cause  to  Bring  In  OontiMtoT 
Bi  Party.  —  If  the  contractor  is  named 
as  a  party  defendant  in  the  title  of  the 
action,  but  is  not  brought  in  as  a  party 
by  service  of  the  summons  upon  him, 
the  proper  pracHce  Is  for  the  court, 
upon  the  suggestion  of  the  fact,  ta 
continue  the  action  or  delay  the  trial 
until  the  contractor  can  be  brought  In 
as  a  party.  Northwestern  Cement, 
etc..  Pavement  Co.  v.  Norwegian-Dan- 
ish, etc..  Seminary,  43  Minn.  449. 

8.  Kerns  ».  Flynn,  51  Mich.  573. 

This  rule  is  based  on  the  ground  thai 
the  inquiry  necessarily  involves  the 
contract  relations  and  state  of  accounts 
existing  between  the  contractor  and 
Che  one  seeking  to  enforce  the  lien; 
that  without  the  establishment  of  that 
debt  there  can  be  no  recovery  by  the 
subcontractor,  and  his  right  to  a  lien 
Is  dependent  upon  the  establishment 
of  the  claim  or  debt  against  the  coo- 
tractor.  With  this,  say  the  authorities, 
the  owner  has  nothing  to  do.  and  the 
burden  of  establishing  the  claim  is  puc 
by  Che  law  upon  him  who  brings  che 
suit  and  seeks  the  relief.  Davis  v. 
John  Mouat  Lumber  Co.,  a  Colo.  App. 
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waived  by  failure  to  raise  it  by  answer  or  demurrer ;  *  but  accord- 
ing to  others,  if  the  contract  for  furnishing  the  material  is  made 
with  a  subcontractor,  and  not  with  the  original  contractor,  the 
owner  must  object  by  answer  or  demurrer  for  a  failure  to  join  the 
original  contractor,  or  the  objection  will  be  waived.*  If  there 
are  several  joint  contractors,  it  will  be  sufficient  in  a  fore- 
closure proceeding  by  the  subcontractor  to  make  one  of  them  a 
party.* 

d.  Other  Claimants. — Other  persons  holding  mechanics' 
liens  may  be  made  parties  defendant  for  the  purpose  of  having 
the  amounts  and  priorities  of  their  respective  liens  established.* 
All  the  issues  in  the  case  may  generally  be  tried  in  one  trial  and 
before  one  jury,"  and  the  judgment  may  properly  provide  for  a 
sale  of  the  premises  in  behalf  of  all  lienors  when  made  parties, 
and  for  the  payment  to  them  of  their  liens  according  to  their 
rights  respectively.* 

Oasr  MNhuilot'  Uen  OUlnunta.  —  In  the  absence  of  a  statutory 
requirement  to  that  effect,  it  is  not   necessary  to  make  other 


1.  Steinmann    v.    Strimple.   zg   Mo.  Y.)  673;    Sullivan  v.   Decker,  i   E.  D. 

App.  478.     This  case  distinguishes  the  Smith  (N.  Y.)  699;  Sharon  Toirn  Co.  v. 

first  two  cases  cited  in  the   following  Morris,  39  Kan,  377. 

note,  by  saying    that  they  were  cases  Where  the  holder  of  a  prior  Hen  was 

where  the  lien  claimant  wasone  whose  made  a  party   to  the  foreclosure  of  a 

contract  had  been  made  not  with   the  mechanics'    lica,  it  was  held  that  [he 

principal  contractor,  but  with  asubcon-  plaintiff  should   have  been  required  to 


tractor  under  him,  so  that  the  prir 
contractor  was  not  a  party  to  the  con- 
tract within  Rev.  Stat.,g  31S0,  provid- 
ing that  in  suits  to  foreclose  mechanics' 
liens  the  parties  to  the  contract  "shall" 
be  made  parties. 

%.  Horstkotte  v.  Menler,  so  Mo.  i%%\ 
Fruixi  V.  Mitchell  Furniture  Co..  30 
Mo.  App.  313;  Downey  v.  Higgs,  41 
Mo.  App.  215. 

a,  Fruin  t.  Mitchell  Furniture  Co.. 
30  Mo.  App,  313;  Foster  -v.  Wulfing,  ao 
Mo.  App.  S5;  Steinmann  !>.  Shrimpli 
to  Mo.  App.  478:    " 


pay  off  such  prior  lien  free  from  ci 
before  proceeding  with  a  sale  of  the 
property,  and  in  the  event  of  failure  to 
pay  within  a  time  to  be  named,  the  Hen 
should  have  been  declared  barred. 
Millard  v.  West,  50  Iowa  616. 

Limitation  ai  to  Tima  of  Filing  ClaloU. 
—  Where  other  lietiholders  are  sum- 
moned as  parties,  and  file  iheii  peti< 
tions,  and  the  lienholder  bringing  the 
suit  has  hied  his  petition  seasonably, 
the  other  lienholders  have  [he  same 
rights  as  if  they  had  seasonably  filed 
I  V.  KosB.  55  their  separate  petitions.  Dewing  i;. 
MO,  no:  na^sett  v.  Kust.  64  Mo.  335.     Congregational  Soc..    13  Gray  (Mass.) 

Oourt'i  Dlieratloii  u  to  Bringing  In  414, 
DUmt  ContraoUn.  —  The  law  requires  Allowing  FnithM  Time  to  File  Statft- 
the  original  contractor  to  be  made  a  mentotLlra.  —  Where  a  prior  or  subse- 
defendant.  But  where  there  are  several  quent  lienholder  is  made  a  party  to  the 
joined  in  the  contract,  one  may  be  proceeding  and  served  with  a  notice  to 
sued  alone,  and  so  one  may  be  brought  appear,  the  court  acquires  jurisdiction 
before  the  court  in  a  suit  on  the  lien,  to  enforce  his  lien,  and  if  he  does  not 
If  the  owners  of  the  property  desire  the  file  a  statement  of  his  claim  within  the 
other  joint  contractors  to  be  made  time  prescribed  by  the  statute,  ihecouri 
defendants,  the  court  may.  in  its  discre-  may  excuse  his  neglect  and  allow  him 
tion,  have  them  brought  In  as  defend-  further  time  to  do  so.  Abham  v.  Boyd, 
ants,  if  they  are  within  its  jurisdiction.  5  Daly  <N.  Y.)  331. 
Putnam  ».  Ross,  55  Mo.  ii6.  "    ""  ~ 

4.  Kenney  v.   Apgar,  93   N.  Y.  539; 
Kaylor  v.  O'Connor.  I  E.  D.  Smith  (N. 


0.  Sharon   Town   Co.   c,   Morris.  39 
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mechanics'  lien  claimants  parties.*  In  some  jurisdictions,  hofw- 
ever,  the  law  requires  all  holders  of  mechanics'  liens  to  be  made 
parties.* 

PartlM  HaTing  Ho  Intereit.  —  But  of  course  it  is  not  necessary  to 
make  any  one  who  may  have  done  work  on  the  same  building  a 
party  to  a  petition  to  enforce  a  mechanics'  lien,  unless  he  has  an 
interest  therein.  If  he  has  been  paid  for  his  work,  he  is  not  only 
not  a  necessary  party,  but  it  would  be  improper  to  make  him  a 
party.* 

e.  Purchasers  of  Property  Subject  to  Lien.  —  There  is 

a  considerable  conflict  of  authority  on  the  question  of  parties 
defendant  when  the  property  to  which  a  mechanics'  lien  has 
attached  is  sold  before  suit  is  brought  to  foreclose  the  lien.  This 
is  due  in  a  measure  to  the  varying  provisions  of  the  statutes 
governing  procedure  in  suits  to  foreclose. 

In  Pennsylvania  it  has  been  held  that  a  mechanic  may  file  his 
lien  against  the  person  who  held  the  legal  title  when  the  work 
was  begun,  and  that  he  is  not  bound  to  inquire  further  or  take 
notice  of  any  subsequent  transfer  of  the  property.'* 

In  Wisconsin  one  who  has  purchased  property  subject  to  a 
mechanics'  lien,  before  suit  brought,  is  a  proper  but  not 
a  necessary  party,*  and  a  specific  lien  may  be  awarded  against 

1.  Sullivan  v.  Decker,  i  E.  D.  Smith  building  a  sum  agreed  upon  for  the 
(N.  Y.)  699;  Kaylor  v,  O'Connor,  i  E.  removal  of  and  repair  of  such  building, 
D.  Smith  (N.  Y.)  672.  in  which  the  owner  set  up  in  his  an- 

A    Prior     Lienhplder     need    not    be  swer,  as  a  defense  pro    tanto  to  the 

joined  as  a  defendant  unless  the  plain-  plaintiff's  claim,  a  lien  of  three  hnc- 

tifif  seeks  to  impeach  or  set  aside  his  dred  dollars,  filed  on  the  premises  by 

lien,  or  claims  a  higher  equity.     Sulli-  subcontractors,  it  was  held  not  prcja- 

van  V.  Decker,  i  E.  D.  Smith  (N.   Y.)  dicial  error  to  the  owner  of  the  prem- 

699.  ises  for  the  court  to  overrule  a  motion 

Sabtequent  Lienholden.  —  Nor  is  it  of  said  party  to  make  the  subcontract- 
necessary  to  make  subsequent  lien-  ors  defendants,  when  on  the  trial,  in 
holders  parties  to  the  action.  Kaylor  the  rendition  of  the  judgment,  the  Uen 
V.  O'Connor,  i  E.  D.  Smith  (N.  Y.)  679.  of    the    subcontractors   was  deducted 

2.  Johnson  v.  Keeler,  46  Kan.  304;  from  the  sum  otherwise  due  to  the 
Buntyn  v.  Shippers*  Compress  Co.,  63  contractor.  Barnwell  v,  Kempton,  22 
Miss.  94.     See  also  Johnston  v.  Ben-  Kan.  314. 

nett,  6  Colo.  App.  362,  wherein  it  was  The  Holder  of  a  MeohanioB'  lien  in  aA 

held  that  all  persons  claiming  priority  Equitable  Intereet  in  lands  is  entitled  to 

of  lien   must    be   made   parties;    and  be   made   a   party  to    proceedings    to 

Mehrle  v.   Dunne.   75   111.   239,   which  extinguish  the  equitable  title,  and  his 

holds  that  a  subcontractor  seeking  to  lien   is    not    affected    by    proceedings 

enforce  a  lien  as  against  the  owner  of  without   notice   to  him.     Hallahan  v. 

the  building,  for  labor  or  materials  fur-  Herbert,  11   Abb.  Pr.   N.  S.  (N.  Y.  C. 

nished,  must  make  all  persons  parties  PI.)  326. 

who  have  done  work  or  furnished  ma-  3.  Meeks  v,  Sims,  84  III.  422. 
terials  for  the  building,  and  that  the  4.  Jones  v.  Shawhan,  4  W.  &  S.  (Pa.) 
amount  found  due  must  be  divided  257;  Fourth  Ave.  Baptist  Church  r. 
among  the  several  claimants  in  pro-  Schreiner,  88  Pa.  St.  124,  under  a  stat- 
portion  to  their  respective  interests,  to  ute  providing  that  the  claim  shall  set 
be  ascertained  by  the  court.  forth  the  name  of  the  owner  or  re- 
How  Error  in  Not  Joining  Other  Claim-  puted  owner  of  the  building,  and  also 
ants  Cored.  —  In  an  action  by  a  con-  the  contractor,  etc. 
tractor  to  recover  of  the  owner  of  a  5.  Rice  v.  Hall,  41  Wis.  453;  iCtna 
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the  property  though  he  is  not  joined.' 

In  Tennessee  it  is  said  to  be  better  to  join  as  a  defendant  a 
purchaser  of  the  property  before  suit  brought ,  to  avoid  circuity 
of  action,  but  it  was  held  that  to  do  so  is  unnecessary  and  that 
execution  may  be  levied  upon  the  property  under  a  judgment 
against  the  original  owner.* 

In  California,  Illinois,  Indiana,  Minnesota,  Nebraska,  New 
Jersey,  and  Rhode  Island,  if  property  to  which  a  mechanics'  lien 
has  attached  changes  hands  before  the  commencement  of  a  suit 
to  foreclose  the  lien,  the  owner  at  the  time  suit  is  brought  is  a 
necessary  party  defendant.*  and  if  not  made  a  party  he  will  not 
be  affected  by  the  judgment  or  decree  ;*  and  in  Maryland  it  has 
been  held  that  such  owner  is  an  indispensable  party,  and  is  prop- 
erly admitted  to  defend  on  his  own  application.* 

In  Iowa  and  Missouri  it  has  been  held  that  the  owner  at  the 
time  of  bringing  suit  may  properly  be  made  a  party,*  and  in 

las.  Co.  f .  Aldrich,  38  Wis.  107;  Lamp- 
Eon  :■.  Bowen.  41  Wis.  4S4;  McCoy  v, 
Quick,  30  Wis.  5ZI. 

1.  McCoy  f.  Quick,  30  Wis.  521. 

He  is  not,  faonever,  absolutely  con- 
cluded by  the  judgment,  but  on  proper  

proceedings  instituted  for  chat  purpose     54  Minn.  494. 

DMjr   obtain   relief   against   the    judg-        Nebraska.  —  Pickens 

mem.     McCoy   v.  Quick,  30  Wis.  521; 

jEtna  Ins.  Co.  v.  Aldrich,  38  Wis.  107; 

Lampson  v.  Boncn,  41  Wis.  4S4. 

How  Kflli^f  Afftlmt  JndgmAiit  Obtained. 
—  One  wbo  purchases  property  subji 
to  a  mechanics'  lien,  before  suit 
brought  to  foreclose  the  same,  if  not 
made  a  party  to  the  suit,  may  redeem 
the  premises  from  the  sale  under  the 
judgment  and  also         -    .    ■ 


Indiana.  —  Marvin  v.  Taylor,  27  Ind. 
731  Holland  v.  Jones.  9  Ind.  49s;  KeU 
lenberger  v.  Boyer,  37  Ind.  188;  Voor- 
hees  V.  Becknell.  10  Ind.  App.  224, 

Minnesela.  —  Burbank  v.  Wright,  44 
1.! . .     _..     iiokanson  v.  Gunderson, 


Ntv!  Jtrsey.  —  Edwards  v.  Derrick- 
son,  38  N.  J.  L.  39;  Robins  v.  Bunn, 
34  N.  J.  L.  322. 

Rhode  Island.  —  Long  Island  Brick 
Co.  V.  Arnold,  iS  R.  I.  45s. 

In  OolDTBdo  if  the  property  has  been 
regularly  transferred  to  some  third  per- 
iiiesi  ine  exist-  son  for  the  purpose  of  being  disposAi 
e  of  tbe  indebtedness  for  which  the  of  to  pay  incumbrances  against  the 
L  was  adjudged.  McCoy  v.  Quick,  same,  or  to  pay  oS  debts  against  the 
30  Wis.  521.  Or  he '  may  litigate  the  owner,  it  may  be  sufficient  to  make 
right  of  the  judgment  plaintiffs,  in  a  such  third  person  a  party  to  the  fore- 
aabsequent  action  between  the  persons  closure,  instead  of  the  original  owner. 
Interested  to  recover  possession  or  German  Nat.  Bank  v.  Elwood,  16  Colo. 
quiet  title.     So  the    court  may,  upon    244. 

motion   of    such    owner    and   upon   a        4.  Monroe  i^.   Hanson,   47    Neb.  30L 

proper  showing  of  facts,  set  aside  the     Burbank    v.   Wright,   44    Minn.    544; 

judgment  within  a  year  after  its  entry    Uokanson  v.  Gunderson,  S4Minn.  499; 

and  admit  the  moving  party  10  defend     Whitney  ti.  Higgins,  10  Cal.  547;  Mar- 

against  the  claim  for  a  lien:  and  gen-     vin  v.  Taylor.  27  Ind.  73. 

erally  this  course  is  best  to  avoid  cir-        Elbot  of  Sale  ttodar  DeoTM.  —  A  sale 

cuity     of     action     and     promote     the    under  a  decree  rendered  without  mak- 

interests     of     all     parties    concerned.     4ng  the  owner  a  party  is  a  nullity  as  to 

Lampson  v.  Bowen,  41  Wis.  484.  Wm.     Marvin  v,  Taylor,  27  Ind.  73. 

S.  Fouat     V.     Wilson,     3     Humph.        6.  Ortwine  i>.  Caskey,  43  Md.  134. 

(Tenn.)  31.  «.  Mervin  v.  Sherman,  9  Iowa  331, 

S.  California.  —  Wbitoeyc.  Higgins,     fllereln  It  was  said  that  this  might  be 

(o  Cal.  547;    Hocker  v.  Kelley,  14  Cal.     di>>ie  in  order  that  such  owner  might 

165.  biiVe  an  opportunity   to  resist  the  lien 

IlHnmt.  —  Hopkins      v,      Roseclare     clbmed,  and  that  tbe  plaintiff  migbt 

Lead  Co.,  72  111.  373.  the   more    conclusively    establish    hU 
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Maine,  Missouri,  and  Texas  it  has  been  held  that  he  is  not  a 
necessary  party,* 

Purahann  After  ConuMueefflent  of  Suit.  —  It  would  seem  that  persons 
who  acquire  interests  after  suit  brought  heed  not  be  made 
parties.* 

/.  Vendors  of  Property  Subject  to  Lien.  —  In  jurisdic- 
tions where  the  purchaser  before  suit  brought  of  property  sub- 
ject to  a  mechanics'  lien  is  the  proper  party  to  be  sued  in 
foreclosure  proceedings,  the  original  owner  is  not  a  necessary- 
party  and  need  not  be  joined.' 

^.  Assignees  and  Assignors.  —  One  who  has  assigned  all 
his  interest  in  the  premises  upon  which  there  is  a  lien  is  not  a 
necessary  party  defendant  to  proceedings  to  foreclose.* 

h.  Personal  Representatives  AND  Heirs.  —  In  the  absence 
of  special  statute  regulating  the  question,  both  the  personal 
representatives  and  the  heirs  should  be  joined  as  defendants  in 
proceedings  to  enforce  a  mechanics'  lien  on  the  real  estate  of  a 

lien   upon   tbe   property.     Schaeffer  v.  In  Harrison,  etc..  Iron  Co.  p.  Coun- 

Lohman.  34  Mo.  68.  crl    BluRs  Ciiy  Water-Works   Co..  aj 

1.  MatHf.  —  Colley    v.   Doughty,   6a  Fed.  Rep.  170,  the  plaintiS  contracted 

Me.   5ot,  holding   tfiat  one   who  buys  with  the  A.  Co.  aod  the  C.  Co.  to  fut- 

real  estate  subsequent  to  ihe  erection  nish   pipes  to  be  used  in  conslructing 

of  a  house   thereon,  is  not  3.  necessary  water-work;    for  a  city.     The   A.  Co. 

party  to  a  suit  brought  by  the  builder  agreed   to  pay  the  price   (ited   in   the 

to  enforce  his  lien  upon   the  building  contract  to  the  C.   Co..  guaranteeing 

and  the  tot  on  which  it  stands.  tbe    faithful   performance   of   the  con- 

Missrmri. —  Koenig  r.  Boehme.  14  Mo.  tract  by  the  A.  Co.,  and  agreeing  to 
App.  5g3;  SchaefTcr  i'.  Lohman,  34  Mo.  deposit  ten  thousand  dollars  in  bank 
6S,  holding  ihal  undera  statute  provid-  as  security  tbercfor.  The  A.  Co.  had 
ing  that  the  parties  to  the  contract  procured  the  right  under  certain  dly 
shall,  and  all  other  parties  interested  ordinances  to  construct  water-works 
in  the  matter  in  controversy  may,  be  and  had  assigned  all  its  rights  to  the 
made  parties,  but  that  such  as  are  not  C.  Co.  All  the  work  done  and  male- 
made  parties  shall  not  be  bound  by  rials  furnished  were  furnished  10  tbe 
»ny  such  proceedings,  the  purchaser  of  C.  Co.,  as  the  real  party  in  inieri-st. 
a  building  subject  10  a  mechanics'  lien  In  an  action  to  establish  a  )len  on  the 
pipes  it  was  held   that  the  A.  Co.  wa? 

The  Arai^or  of  &  Leaiehold  Intcrett  i  n 

land  need  not  be  joined  as  a  defend- 
ant. Harrington  v.  Miller.  4  Wash.  SoS. 
And  it  makes  no  difference  that  Ihe 
lease  and  the  assignment  are  not  of 
record.  Souihard  v.  Moss.  2  Misc. 
Rep.  (N.  Y.  C.  pi.)  121. 

CoupUInt    Staowlng  Fenonal  Intsrot 

—  A   complaint    for   foicdosure   of  a 

mechanics'     lien     which     makes    the 

assinnee  of  the  estate  of  tbe  person  tp 

furnished  a 

bing  him  as 


ary  party  to  a  suit  to 
enforce  the  lien,  but  he  is  a  proper 
party.  The  judgment  will  be  valid, 
and  a  sale  under  it  transfers  the  title 
as  to  all  made  parties  and  those  claim- 
ing under  ihem.  Tbe  purchaser  may 
impeach     [be    regularity   of    the    ]udg. 

r^'j-ni,  —  Cullers  v.  Greenville  First 

Nat.  Bank,  (Tex.  Civ.  App.  1894!  29  S. 
W.  Rep.  73. 

8.  Whitney     v.     Higgins,     10  Cal. 


3.  Kellcnberger    v.    Boyer,    37    Ind. 

whom  the  n 

aterials  wei 

188;  Rose  v.  Persse,  etc.,  Paper  Works, 

party,  and,  * 

vitbout  desc 

29  Conn. 265;  McCormick  n.  Lawton,  3 

assignee,   m 

rely  alleges 

Nch.   449:    Worden   v.    Hammond,   37 

t  in  tbe  prer 

4.  McCormick   v.    Lawton,    3 


lUeging  a   pergonal  intete 
Neb.     and  not  an  interest  as  assignee.     Quii 
by  V.  Slipper,  7  Wash,  475- 
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decedent;*  but  it  has  been  held  that  in  the  absence  of  a  grant  of 
letters  of  administration  the  heirs  are  the  proper  parties  defend- 
ant.' In  some  jurisdictions  the  rule  as  to  parties  has  been 
changed  by  statute,  and  the  action  may  be  brought  against  the 
personal  representatives  without  joining  the  heirs.* 

i.  Principal  and  Agent.  —  The  principal,  and  not  the  agent, 
is  the  proper  party  defendant  in  an  action  to  foreclose  a 
mechanics'  lien.*  One  having  no  interest  in  the  suit  other  than 
as  agent  should  not  be  sued.' 

J.  Trustee  and  Cestui  Que  Trust.  —  In  a  proceeding  to 
establish  and  enforce  a  mechanics'  lien,  if  the  plaintiff  merely 
seeks  a  foreclosure  subordinate  to  the  rights  of  one  holding  a 
trust  deed  on  the  property  in  suit,  the  cestui  que  trust  is  not  a 
necessary   party.*     If,  however,   it  is   sought   to  bind,  by   the 

1,  Mix  V.  Ely,  a  Greene  (Iowa)  513;  Tracy,  11  Iowa 530;  Whitmeyeri'.  Dart, 
Guerraut  v.  Dawson,  34  Miss.  149;  3g  Mo.  App.  56s;  Williams  f.  Control- 
Taylor  V.  Taylor,  3  Bradf.  (N.  Y.)  54.  lers,  18  Pa.  St.  378, 

Bmwb  ittt  SqU.  —  The  administrator  A  mere  agent  through  whom  pur- 
ls a  necessary  party,  as  the  personal  chases  of  materials  for  a  building  are 
estate  is,  in  the  event  of  a  recovery,  made  is  not  a  proper  or  necessary 
liable  to  the  payment  of  the  judgment,  party.  The  principal  is  the  proper 
the  lien  being  but  an  additional  security  party  in  an  action  to  foreclose  a  me- 
which  the  plaintiff  has,  or  to  which  chanics' lien.  Hooper  v.  Flood,  54  Cat. 
he   can  resort  for  the  payment  of  bis  9i8. 

debt.     The  heirs,   having  a  direct  in-  Eflbot  of  Kinaari  SUtuU.  —  An  agent 

tcresi  in  the  land,  are  also  necessary  of  the  owner  who  purchased  materials 

parties  to  the  suit.     Guerrant  v.  Daw-  for  which  a  mechanics'  lien  is  sought 

aon,  34  Miss.  149.  to  be  enforced  is  not  a  necessary  party 

Skle  of  FTDparty  and  Knrtgag*  TakM  to  within  Rev.  Stat.  Mo.,  g  31S0,  provid- 

B«oan  Pftymant.  —  Where  the  owner  of  ing  that  "the  parties  10  the  contract 

real    estate    upon    which    there    Is    a  shall,  and  all  other  persons  interested 

mechanics'  lien  sells  the  property  and  in  the  matter  in  controversy  or  in  the 

takes  a  mortgage  to  secure  payment  of  property  charged  with  the  lien  may,  be 

■  ■  .  .  -  ■  ..  -™       T  gygj  p  Tim, 


the  purchase  money,  and  thereaftei 
dies,  it  is  not  necessary  to  make  his 
faeirs,  but  only  his  personal  representa- 
tives, parties.  Shields  v.  Keys,  24 
Iowa  198. 

Lien  on  Ectoto  fsr  Tsui.  —  Where  the 
decedent  owned  only  an  estate  for  years    action 
on  the  property  subject  to  the  lien,  the    cannol 
administrator    is    a   necessary    party. 
Brown  v.  Zeiss,  59  How.  Pr.  {N.  Y.  C. 
P1-)  345. 

9.  Simondsi..  Biiford,  18  Ind.  176. 

3.  Welch  V.  McGrath,  5g  Iowa  Jig; 
Cummings  v.   Halsied,  26  Minn.  151;     statutory  e! 
Robins  v.  Bunn,  34  N.  ).  L.  323.  *    " 


made  parties."     Whitmej 
29  Mo.  App.  365. 

0.  Hooper  v.  Flood,  54  Cal.  aiS; 
Keller  v.  Tracy,  11  Iowa  530.  But 
tompare  Roman  v.  Thorn,  83  Ala.  443, 
wherein  it  was  held  that  a  statutory 
foreclose  a  mechanics'  lien 
maintained  against  the  per- 
son who  as  agent  or  trustee  made  the 
contract  sought  to  be  enforced,  with- 
out joining  the  principal  or  beneficiary, 
though  the  agent  be  a  proper  party  de- 
fendant as  the  trustee   of   the   wife's 


pMUuylvaala.  —  A 
mechanics'  lien  is  not  within 
of  Feb.  24, 1S34,  which  require 
and  heirs  to  be  made  parties, 
to  charge  a  decedent's  real  esi 
""  ;   payment  of  the  deced 


Reece  v.  Haymaker.  164  Pa.  St,  S75. 

4.  Roman    v.   Thorn,   83    Ala.   443; 

Hooper  v.  Flood,  54  Cal.  318;   Keller  v. 

13  Encyc.  PI.  &  Pr.  —  61  9 


Porto nes    v.    Badenoch,    132    III. 

See  also  Miller  v.  Faulk,  47  Mo. 
the  Act    163. 
widows        ObjMtian  to  B«  Takon  by  Deniimr,  — 

n  order  Where  a  bill  for  a  mechanics'  lien 
ale  with  seeks  a  sale  of  the  property,  subject 
■    a  prior  incumbrance,  without  n    ' 


ing  the  ctstiii  qui  trust  a  party,  the 
owner,  who  is  a  party,  should.  If  he 
thinks  the  incumbrancer  a  necessary 
il  Volnine  XIII. 
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judgmeot,  the  interests 
deed,  it  is  essential  thr 
trust  be  made  parties.* 
cestui  que  trust  a  party  y 
title  is  vested  in  the  ti 
trustee  a  party  without 
is  not  of  such  a  nature 
of  his  cestui  que  trustS 
EzeeptioB.  —  The  rule 
the  trust  is  an  active 
receiving,  controUinf 
fit  of  the  cestui  que  i 
without  joining  the 

party,  demur  to  the  \ 

as  a  ground  of  demurr 

Badenoch,  132  111.  377 
1.  Bayard    v.   McG 

134;  Bennitt  v,  Wilr 

Co.,  18  111.  App.   17: 

ard,  96  111.  X47;  Ph( 

Co.  cf.  Batchen,  6  Il< 

tr.  Dore,  45  111.  379 

Mo.  277;  Helm  v,  ' 

Hauser  v.  Hoffmar 
;  *'  The  general  e< 

persons  interested 

of  a  suit  must  be 

that  the  decree  ir 
;!  and  this  rule  req 

had  in  respect 

the  trustee  and 

made  parties.' 

96  111.  147. 
BffiMt  of  lU 

Cestni  Que  Tr 

ceeding  to  en 
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deed  of  trust 

judgment  w- 
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under  the  d 
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demption  1 

after  the 

Coe  V,  Ri 
If  the  1 

not  mad 

a  suit  V 

to  the 

Hauser 

a.  Co 

Tayloi 
ning, 
tern> 
S.  < 

4. 


f  r 


MECHANICS'  LIENS. 


k.  Mortgagees.  —  There  is  some  conflict  of  opinion  as  to 
whether  mortgagees  of  property  on  which  the  lien  is  sought  to  be 
foreclosed  are  proper  or  necessary  parties.  This  is  due  to  some 
extent  to  statutory  provisions.  The  decisions  from  the  various 
states  whose  courts  have  passed  upon  the  subject  are  collected 
in  the  notes.* 

affected  by  a  judf^ment  foreclosing  a 
mechanics'  lien  in  proceedings  to  which 
he  vas  not  a  party;  Russell  v.  Grant, 
123  Mo.  i6l,  holding  that  under  Rev. 
Stat.  1889,  §  6713.  supra,  and  g  6706, 
giving  to  a  mateTJalman  a  lieo  on  build- 
ings for  which  macerialB  are  furnished 
superior  to  that  of  a  prior  mortgage  on 
the  land,  a  prior  mortgagee  is  not 
bound  by  a  judgment  in  proceedings  by 
a  materialman  to  foreclose,  where  he 


the  eeiita  que  trttst,  Cheatham  v.  Row* 
land,  g3  N.  Car.  34a. 

So  where  a  mortgage  is  given  to 
secure  bonds  which  are  negotiable  by 
delivery,  the  trustee  named  in  the  mort- 
gage is  to  be  deemed  the  representative 
of  the  bondholders,  and  they  are  not 
necessary  parties  to  a  foreclosure  of  a 
mechanics'  lien,  where  their  trustee  is 
joined  as  defendant.  St.  Louis,  etc., 
R.  Co.  V.  Kerr,  48  111.  App.  496. 

Caw  Hald  ITot  VitUn  tha  SxMptlim.  — 
Where  a  trustee  is  interposed  between 
a  lender  and  a  borrower  of  money 
meiely  for  the  purpose  of  enabling  the 
lender  to  obtain  payment  through  Ibe 
exercise  by  (he  trustee  of  powers  con- 
ferred upon  him  by  the  mortgage  or 
trust  deed,  and  the  trustee  can  only  be 
called  upon  to  act  in  case  of  default  of 
the  grantor  in  performing  the  con- 
ditions of  the  contract,  both  trustee  and 
eestui  qtti  truit  must  be  made  parties. 
McGraw  v.  Bayard,  96  III.  147 

1.  In  Vnr  Jmmj  and  Karjland  it  has 
been  held  that  prior  mortgagees  are  not 
even  proper  parties  defendant.  Central 
Trust  Co.  V.  Banletl,  57  N.  J.  L.  ao6. 

A  prior  mortgagee  cannot,  without 
his  consent,  be  made  a  party  defendant 
to  a  snit  to  enforce  a  mechanics'  lien, 
and  la  the  absence  of  such  consent  a 
sale  of  the  property  to  satisfy  the  lien 
must  be  had  subject  to  the  prior  Incum- 
brance.    Smith  V.  Shaffer,  46  Md.  573. 

A  subsequent  mortgagee  Is  a  proper 
party.  Central  Trust  Co.  v.  BarUett, 
57  N.  J.  L.  206. 

Ik  Xiimtrtata  a  mortgagee  has  been 
b«ld  a  proper  (Flnlayson  v.  Crooks,  47 
Minn.  74)  and  even  a  necessary  party. 
Baisett  V.  Menage,  53  Minn.  lai 

Ib  KlMOnri  a  prior  mortgagee  is  not 
bound  by  foreclosure  proceedings  to 
-which  he  is  not  a  party.  Hicks  v,  Sco- 
field.  I3t  Mo.  381;  Earl  v.  Scofield.  isi 
Mo.  390,  wherein  it  was  held,  under  a 
statute  (Rev.  Stat.  l88q,  §  6713)  provid- 
ing that  all  persons  Interested  in  the 
land  charged  with  the  lien  may  be  made 
parties  to  a  suit  to  enforce  it,  btit  that 
snch  as  are  not  made  parties  shall  not 
be  bound  by  such  proceedings,  that  the 
Interest  of  a  prior  mortgagee  was  not 


tailaL  —  Where  a  mortgagee  of  part  of 
the  property  subject  to  the  lien  is  not 
joined  as  defendant,  the  Hen  is  not 
thereby  released  as  to  other  parts  of 
the  property  covered  bv  the  mortgage, 
especially  where  pending  the  suit  and 
before  the  trial  the  interest  of  such 
mortgagee  is  acquired  by  one  who  is  a 
defendant  to  the  suit.  Badger  Lum- 
ber Co.  V.  Qaltentlne,  54  Mo.  App.  173. 

nUiMis  and  Iowa.  —  The  J^isiuMri  rule 
obtains  in  Jllinoii  and  JoTva.  Williams 
V.  Chapman,  17  111.  423;  Nashua  Trust 
Co.  t,.  W.  S.  Edwards  Mfg.  Co.,  99 
Iowa  109. 

In  Tazas  a  prior  mortgagee,  if  not 
made  a  party  to  the  snit  to  foreclose  a 
mechanics'  lien,  is  not  estopped,  in  a 
suit  to  restrain  a  sale  under  Ae  lien, 
from  attacking  the  judgment  in  the 
foreclosure  suit  as  excessive.  Wbite- 
sellc  V.  Texas  Loan  Agency,  (Tex.  Civ. 
App.  1894)  27  S.  W.  Rep.  309. 
'  ^  VorUi  OaroUna  a  subsequent  mort- 
gagee is  not  a  necessary  party.  Korne- 
gay  V.  Farmers',  etc..  Steamboat  Co., 
107  N.  Car.  IIS,  where  the  court  said: 
"  It  is  only  '  when  a  complete  deter- 
mination of  the  controversy  cannot 
be  bad  without  the  presence  of  other 
parties,  the  court  must  cause  them 
to  be  brought  In.'  " 

Li  ITewTotk  a  subsequent  mortgagee 


is  made  a  necessary  part^  by  exprei 
statutory  provision.  Schillioger  Filti- 
Proof    Ceinent,   etc.,   Co.    v.    Arnott, 


(Supreme  Ct.)  14  N.  Y.  Supp.  326. 

Laws  N.  Y.  iSSs,  c.  342,  g  17.  pro- 
vides that  in  actions  to  foreclose  me- 
chanics' Dens  the  plaintiS  must  make 
persons  who  have  subsequent  liens  by 
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/.  Judgment  and  Attaching  Creditors.  —  It  has  been 
held  that  judgment  creditors  should  be  made  parties  to  proceed- 
ings to  foreclose  a  mechanics'  lien  if  it  is  desired  to  affect  their 
rights.*  So  a  creditor  who  attaches  the  property  after  a  mechanics' 
lien  thereon  has  accrued  may  be  made  a  party  to  foreclosure 
proceedings  and  will  be  bound  by  the  Judgment,' 

m.  Partners.  —  There  is  a  conflict  of  authority  as  to  whether 
it  is  necessary  to  join  all  the  members  of  a  firm  for  which  work  is 
done.  According  to  one  decision  either  member  may  be  sued 
alone;  '  according  to  another  all  the  members  should  be  joined, 
notwithstanding  the  name  of  the  one  alone  by  whom  the 
mechanic  was  employed  appears  in  the  claim  filed.* 

».  Tenants  in  Common.  —  In  an  action  to  foreclose  a 
mechanics'  lien  on  property  owned  by  tenants  in  common,  both 
must  be  joined  as  defendants,'  and  if  one  of  them  is  sued  alone 
he  may  demand  that  the  other  be  made  a  party.* 

0.  Receivers.  —  Under  the  Missouri  statute  '  a  receiver  of  a 

judgmcm,   mortgage,   etc.,  parties  do-  mechanics'  lien,  prior  rights  are  tel  up 

fendant.  under  mortgages   and  deeds  of   trust. 

In  Csllfamift  a  subsequent  mortgagee  and  judgment  creditors  interplead  after 
who  is  not  made  a  party  to  proceed-  verdict,  it  is  error  to  reader  ■  final  de- 
ings  for  the  enforcement  of  a  mechan.  cree  on  the  verdict  in  favor  of  the 
ics'  lien  may  redeem  upon  payment  of  petitionern  ithout  first  ascertaining  and 
the  money  due,  interest,  costs,  etc.  determining  the  interest  of  all  the  pat- 
Gamble  V.  Voil.  15  Cal.  507.  ties.     This   should   be   done,   and   th« 

InTsniMMM  ithasbecnhcldunneces-  decree  of  sale  should  direct  the  mode 
sary  to  make  a  mortgagee  a  party  of  distribution  of  the  proceeds  accord- 
where  the  complainant  does  not  seek  to  ing  to  the  priorities  of  the  several 
subordinate  the  rightsof  the  mortgagee  claimants.  Lunt  v.  Stephens,  75  111. 
to  his  lien.  Case  Mfg.  Co,  v.  Smith.  507. 
40  Fed.  Rep.  339.  S.  YouDgv.  Stouti,  74  Ala.  574,  bold- 

In  WaiMngton  it  has  been  held  that  ing  further  that  if  such  creditor  wat 

a  mortgagee    loaning   money   for   the  not   made   a   party,   he    would  not  be 

erection  of  a  building,  who  reserves  the  bound  by  the  recitals  of  the  judgment 

right  in  the  mortgage  to  pay  liens  that  as  to  the  time  where  the  lien  accioed; 

may   be   crested  against  the   property  and    the   properly   being    sold    under 

from   the   amount  of  the   loan,  is  not  execution  on   judgments   rendered  in 

thereby  made  a  party  to  such  liens  or  both  cases  and  the  money  brought  inia 

estopped   from  disputing  the  claims  of  court  by  the  sheriff,  the  records  of  liit 

lienors.     Huttig    Bros.    Mfg.    Co.    u,  two  cases  being  the  only  evidence  be- 

Denny  Hotel  Co.,  6  Wash.  133.  fore  the  court,  the  money  was  properly 

1.  M'Lagan  v.  Brown,  it  111.  519.  awarded  to  the  plaintiff  in  the  atucta- 
See  Harrington  v.  Latta,  33  Neb.  S4.  ment  case,  his  attachment  having  been 
where  it  was  held  that  the  filing  of  a  levied  before  the  mechanics'  lien  was 
transcript  of  a  judgment  of  the  County  filed  for  record. 

Court  in   the  office  of  the  clerk  of  the        In  Colonulo   all   creditors    interested 

District  Court  during  the  pendency  of  may  be   made  parties,   under  the  Me- 

a  suit  to  foreclose  a  mechanics'   lien  chanics'   Lien  Act  of  1864,     Ford  Gold 

would    only   create    an    incumbrance  Min.  Co.  v.  Langford,  i  Colo.  6j. 
upon  the  equity  of  redemption   of  the        8.  Putnam  v.  Ross,  55  Mo.  tl6. 
defendant  In  the  foreclosure  proceed-        4.  McDonald  v.  Backus,  4S  Cal.  26a, 
ings.    and    such     judgment     creditor        S.  Lowe    v.    Turner,    i    Idaho    107. 

would  not  be  a  necessary  party  to  such  where   it  was  held  error  to  render  a 

action.  money  judgment  against  one  slone- 

IntwplMdH  by  Jodgmoit  Credlton.  —       fl.  Snodgrass  v.  Holland,  6  Colo,  $96. 
Where,  in  a  proceeding  to  foreclose  a        7.  Rev.  Stat.  Mo.  (1889),  §6747.  pro- 
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railroad  is  the  only  necessary  defendant  to  an  action  to  foreclose 
a  mechanics'  lien  on  the  road.' 

/.  Sureties  on  Bond  to  Discharge  Lien.  —  Where  the 
owner  has  given  a  bond  to  discharge  the  lien,  the  remedy  to 
enforce  the  obligation  of  the  sureties  on  the  bond  is  not  by  an 
action  at  law  upon  the  bond,  buf  by  an  action  in  equity  in  which 
all  persons  interested,  including  the  sureties,  are  made  parties* 
The  sureties  are  necessary  parties.* 

q.  Husband  and  Wife  —  owiendiy. —  In  the  absence  of  a  stat- 
ute providing  otherwise,*  the  husband  is  not  only  a  proper'  but 
a  necessary  party   to   an   action   to   enforce   a   mechanics'   lien 
'  against  his  wife's  property,*  but  the  action  cannot  be  maintained 


be   made  a  party 

close  a  mechanics'  lien  against  it. 

1.  Central  Trust  Co.  v.  Cbicago. 
R.  Co.,  54  Fed.  Rep,  598. 

8.  Morion  v.  Tucker,  145  N.  Y, 
See  also  Reilly  v.  Poerschke,  ig  M: 


tore 


I  render  a  personal 
decree  against  the  husband  for  the  par. 
ment  of  the  debt,  merely  because  he 
has  some  interest  in  the  premises.. 
Greenleaf  v.  Becbc.  80  III.  530. 
Tltara    WU«  Is    Kominil     Ownar.  — 


Rep.  (N.  Y.  Supreme  Ct.)  613,  affirming    Where  property  in  the  1 


(City  Ct.)  4a  N.  Y.  Supp.  i 
was  held  that  a  lien  claimant  ra. 
both  the  contractor  and  the  surei 
the  bond  given  10  discharge  the 


i  actually  paid   for  9 

ay  sue  the  husband,  and  he  ci 

Lies  on  to  be  done  thereon,  representing  him- 

licn.  self  to  be  the  equitable  owner,  nhich 

:.  Rep.  the   nife  does   not   deny,  the  wife  is 

lersch-  estopped   to   deny   his   title,  but   may 

be,   ig    Misc.    Rep.    (N,  Y.    Supreme  properly  be  made  a  defendant  in  a  pro. 

Cl.)  6ia,   affirming  (City  Ct.)  4a  N.  Y.  ceeding  to  foreclose  a  mechanics'  lien 

Snpp.  1133.  on   the    property.     No  personal  judg- 

4.    Maitacktueiti.  —  The     husband  ment  should   be  rendered  against  her. 

need  not  be  made  a  party  to  a  petition  to  As  against  her  the  judgment  should  be 

enforce  a  mechanics'  lien  against  the  merely  in  rem.     Peck  v.   Hensley,  at 

property  of  a  married  woman,  on  a  con-  Ind.  344. 

tract  made  vith  her  concerning  her  sep-        Joint  Gontraet  by  Htwb«id  and  Wlft  flir 

a  rate  property.     Whitney  i;.  Joslin,  108  Work  on   Wife's   Sealty. —  A   wife,   by 

Ii1a<is,  103.  joining  with  her  husbdnd  in  a  contract 

Pennsytvaaia.  —  In  a  scl.  fa.  against  for   a   building  on  her  land,  does  not 

a  married  woman  as  owner,  it  is  proper  thereby  create  a  lien  therefor  on  her 

but  notessenlial  to  join  the  busband  as  estate  in  the    land,   under  Rev.   Stat, 

defendant.     Hutchinson   v.  Preston,  2  Mass..  c.   117,  and  cannot  be  properly 

Pittab.  (Pa.)  303.     The  lien  will  not  be  joined  with  herhusband  in  a  petition  by 

stricken  off  because  of  nonjoinder  of  the  the  mechanic  that  the  bond  may  be  sold 

Iiusband.       Shannon   v.    Broadbent,   a  for  a   breach   of  such    i  ~ 

Pa.  Disl.  Rep.  220.  such  contract  ci 


.  Voorhees   v.     Beckwel 
App.  394. 

6.  Latshaw  v.  McNees.  50  Mo.  3S1; 
Fink  V.  Hanegan.  51  Mo.  aSo:  Fuller  v. 
Enrijtht,  37  Pitlsb.  Leg,  J.  431. 

Wliera  Hnibkiid  Ha«  Some  InUnrt  in 
IHtift  Bapuats  Ertate. — Where  a  peti- 
tion to  enforce  a  mechanics'  lien  for 
labor  and  materials  in  the  erection  of  a  me 
building  upon  a  married  woman's  real  hui 
estate  alleges  that  her  husband  has 
some  Interest  in  the  premises,  be  will 


band's  estate  in  the  land,  and  if  the 
wife  be  joined  in  such  petition  the 
petitioner  may  discontinue  as  to  her 
and  proceed  against  the  husband  for  a 
sale  of  his  estate  in  the  land.  Kirbv 
V.  Tead,  13  Met.  (Mass.)  149. 

Teobnloal  Omfnion  to  Join  HnabMtd  — 
Hov  Owed. —  It  has  been  held  that  a 
technical   omission  to   join   the 
id  is  cured  by  a  plea  in  bar,  trial, 
rdict.      Hutchinson  v.  Preston, 
Pittsb.  (Pa.)  303. 
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against  the  husband  alone.'  A  claim  filed  against  the  husband 
alone  as  owntr,  and  a  contractor,  not  referring  to  the  wife  or 
making  her  a  party  to  the  record  in  any  way,  is  not  a  lien  against 
her  estate.* 

Conunttnlij  Property.  —  In  an  action  to  enforce  a  mechanics'  lien 
against  the  community  real  estate  the  wife  is  a  necessary  party 
defendant." 

Wbeifl  Fraporty  Ii  Con»»y»d  In  Fm  to  Hojband  and  WiTo  during  coverture, 
the  wife  is  not  a  necessary  party  to  an  action  to  foreclose  a  lien 
for  a  debt  placed  upon  it  by  the  husband,  and  if  joined,  the  pro- 
ceedings may  be  amended  by  striking  her  name  from  the  record.* 

EitaU  by  Cnrteiy —  FutnsnUp  Beklty.  —  So  a  wife  is  not  a  necessary 
party  to  a  suit  to  enforce  a  lien  on  an  estate  by  the  curtesy,* 
or  to  a  suit  to  enforce  a  lien  against  partnership  realty.* 

Eomettead. —  In  a  suit  to  foreclose  a  lien  on  a  homestead  it 
seems  that  the  wife  has  such  an  interest  as  to  make  her  a  proper 
party.' 

1.  Roman  v.  Thorn,  S3  Ala.  443.  allach  to  the  estate  which  the  husband 

X.  Fiaky's  Appeal,  67  Pa.  Si.  453.  has   in   the  property  during  ifae  joint 

3.  Littell,  etc.,  Mfg.  Co.  v.  Miller.  3  lives  of  husband  and  wife.  The  hus- 
Wash.  4S0:  Coliins  t/.  Smoke,  g  Wash,  band  is  entitled  by  such  conveyance  to 
566;    Sagincister  v.  Foas,  4  Wash.  320,     the  use  and  possession  of  Che  ptopertj 

But  see  Pool  11.  Wedemeyer,  56  Tex. 

387,  wherein  ii  was  held  that  it  is  no 
objection  to  an  order  of  sale  lo  enforce 
a  mechanics'  lien  on  the  community 
property  against  ihe  husband's  interest, 
that  the  heirs  of  the  wife  were  not 
made  parties.  The  fact  that  equities 
may  arise  in  the  future  affords  no  rea. 
son  why  the  husband's  intere' 
'  e  sold  to  satisfy  thi   " 


during  the  joint  lives  of  himself  a 
wife.  Washburni-.  Bums,34N.J.L.i3. 

B.  Schncll  I..  Clements.  73  lU.  613. 

Where  property  belongs  to  a  married 
woman,  subject  to  an  estate  by  the  cur. 
tcsy  in  her  husljand,  she  has  no  such 

to  enforce  a    mechanics'  lien   againsl 
should      her  husband's  estate  in  the  property  as 
ille  her  10  become  a  party,  <*  ' 


"  Notwithstanding     the    fact,    how-  on  her  own  application  or  {hat  of  other 

«vei,    th^c    the   husband   individually  parties,   nor   can    her  interest   in  the 

can  incur  the  debt.  In  all  suits  to  fore-  property    be    affected     in     such    suit, 

flose  liens  upon.community  real  estate  Schnell  tj.  Clements,  73  Hi.  613. 

the   wife   is  a  necessary  party  defend-  8.  Harrington   r.  Johnson,  10  Wash, 

ant.     She  has  at  least  aa  much  right  to  542.  wherein  (he  following  reason  was 

contest  the   facts  making   the  same  a  assigned:     "  In  most,  if  not  all,  of  the 

charge  against  the  community  as  tbe  states  it  is  the  settled  doctrine  that  the 

husband-  has."     LitlcU,  etc.,  Mfg.  Co,  properly  of  the  partnership,  including 

V.  Miller,  3  Wash,  430.  its   real   estate,  is  in  equity  a   fund  fot 

FaUnTB  to  Hake  Wih  Puty  to  VotlM  the  payment  of  the  indebtedness  of  iht 

rights 


Lt  does  not  appear 
lien    notice   that   the  claim   is  agal 
coinmunily   property,  or  that  the  » 
has  an  interest  in  the  premises,  failure 
to  make  the  wife  a  party  lo  the  notice 
Is  not  a  fatal  defect,  although  she  musi 
be  made  a  party  to  the  foreclosure  pro- 
ceedings.    Collins   I'.  Smoke,  g  Wash. 
566.     See  also  Parsons         " 


ist  aSected     by     any     contingent    1 
fe  which  the  wives  of  the  respective  pan- 
re  ners  may   have  in  the   property  after 
ce  the     SBUlement     of    the     partnership 

0-        7,  Weston  ».  Weston,  46  Wis.  130. 

She  should  be  admitted  to  defend  an 
.  .   ^         tion  against  the  husband  alone,  where 

Wash.  48; ,  Washington  Rock  Plaster     she  has  been  awarded  exclusive  posses- 
Co.  p.  Johnson,  to  Wash.  445.  sion  of  the  premises  by  order  of  court 
4.  Washburn   v.   Burns,  34  N,  J.  L.     pending  an  action  for  divorce  and  ali- 
mony.    Weston    V.    Weston,   46    Wil, 


->.  34  N.  J-  L- 
jch  lien  will  o 
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r.  Adding  New  Parties.  —  For  a  discussion  of  this  question 
see  infra,  XIV.  3.  a.  (2)  Adding  New  Parties. 

s.  Defect  of  Parties.  —  The  objection  that  necessary  parties 
have  not  been  impleaded  may  be  taken  in  the  answer  or  at  the 
hearing ;  and  it  is  not  lost  by  putting  in  an  answer  after  demur- 
ring.* It  has  been  held  that  an  objection  for  nonjoinder  of  a 
party  defendant  is  waived  by  failure  to  make  an  appropriate 
objection,' 

3.  Interreners.  —  Where  the  title  to  property  is  changed  after 
liens  are  filed,  the  present  owner  is  entitled  to  intervene  with  the 
original  owner.'  If  the  interests  of  all  parties  demand  it,  Hens 
of  other  mechanics  and  materialmen  may  be  joined  by  interven- 
tion in  an  action  by  one  of  them  to  foreclose  his  lien.*  So  where 
the  statute  requires  all  lienholders  and  incumbrancers  to  be 
made  parties,  a  lienholder  not  made  a  party  may,  on  application, 
come  in  at  any  time  before  final  judgment,  and  setting  forth  the 
nature  of  his  claim  by  answer  in  the  nature  of  a  cross-petition, 
ask  for  a  foreclosure  thereof.*  In  jurisdictions  where  assignees  of 
a  mechanics'  lien  are  the  proper  parties  to  sue  for  foreclosure, 
they  may  be  admitted  as  plaintiffs  on  their  own  motion.*  A 
subsequent  mortgagee  has  no  absolute  right  to  Intervene,  and 
an  application  therefor  should  be  denied  if  delayed  until  the 
mechanic  is  about  to  have  judgment,  and  where  the  judgment 

The  wife  is  not  a  oecessarjr  party  if  authorizing    gucb   IntcTvenlion).      See 

tbe  lien  hai  attached  before  the  prop-  also  Central   Trust  Co,  v.  Condon,  67 

enr   became   a   bomeatead.     Waiklna  Fed.  Rep.  84;  Clack  v.  Uanning,  4  III. 

c  SprouU.  8  Tex.  Civ.  App.  437  App.   649;     Race    v.   Sullivan,    i    111. 

1.  Kerns  v.  Flynn,  51  Mich.  573.  App.  94. 

S.  Harbeck    t/.   Southwell,    it)    Wis.  Fanm  Holding  InUnat  in  iMMhold.— 

418:  Mississippi  Planing  Mill  v.  Pret-  One  who  has  acquired  an  interesi  in 

byteriaa  Church,  54  Mo.   534,  holding  the   leasehold   property   sought   to   be 

Ihal  by  answering  to  the  merita  of  the  charged  with  the  hen,  by  virtue  of  the 

action  the  defendants  waived   any  ob-  foreclosure  of  a  deed  of  trust,  is  prop- 

jcclion  Ihey  might  have  urged  to  a  de-  eriy  allowed  to  become  a  codefendaat 

feci  of  parties  to  Ihe  action.  in  the  suit  and  to  have  his  rights  ad- 

*    S.  Shannon  v.  McDuffee,  a  Pa.  Dist.  judicated.     Kling   v.  Railway  Conitr. 

Rep.  330.  Co.,  4  Mo.  App.  574. 

Under  the  Matiaehuietis   suilule   of  0.  Johnson  i'.  Keelcr,  46   Kan.  304. 

1819,  c.  156,  the  ow.ner  of  land  could  See  also  Worrell  v.  Wade,  17  Ii 

come  in  and  defend  a  petition  to  (  ~~   '     " 
force  a.  lien  theieon  although  he  w 
not  a  party  Co  the  contract  under  whi 
the   lien   was   performed.     Thaxter 


lAtarrantlon. — 
does  not  affect 


Williams,  14  Pick.  (Mi       ,  ., 

VhaM  Intarranar  Oannot  Qiiaatim  !>•• 
OTM.  —  An  intervening  defeadant  in  a 
proceeding  for  a  mechanics'  lien,  who 
tails  [o  show  any  title  or  interest  in  the 
properly  sought  Co  be  aSected.  has 
•nch.  a  standing  ~ 


Where  other  Hen 

a  dismissal  of  thi 

the  rights  of  the  ii 

judication  as  between  themselves  and 

Ihe    defendants.     Elliott    v.    Iven,    6 

Nev.  887. 

A  final  determination  of  his  lien  will 

not  be  defeated   where  the  plaintiff's 

petition   is  held  bad  on  dcinurreT,'or 

will  enable     where   there   is   a  withdrawal  of  any 


n  question  a  decree  esiab-  claim  for  a  lien  by  Che  plaintiff  or  any 
lisbing  the  lien.  Lake  Shore,  etc.,  R.  other  lienholder.  Johnson  v.  Keeler. 
Co.  V.  McMillan.  64  HI.  zoS.  46  Kan.  304. 

4.  Washington  Rock  Plaster  Co.  v.        %.  Pairo  v.  Bechell,  75  Va.  Sss:  OofI 
Johnson,  10  Wasb.  445  (under  a  statuce    v.  Papia,  34  Mo.  177. 
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would  thereby  be  postponed.*  An  intervention  in  a  suit  already 
pending,  if  filed  within  the  statutory  period  for  bringing 
mechanics'  lien  suits,  is  as  much  a  compliance  with  the  act  as  an 
original  suit.* 

Tm  CoKPLAniT,  Pbtitiof,  OB  SiLi  —  1.  Ill  OeneraL — The 
complaint,  petition,  or  bill  in  an  action  to  enforce  a  mechanics'  lien 
is  subject  to  the  rules  governing  in  other  actions.*  Every  fact 
essential  to  jurisdiction  must  appear  upon  the  record.*  The 
pleading  must  show  that  the  action  is  upon  the  Uen,*  and  that 
its  object  is  to  enforce  it.* 

If  tha  froc— ding  ii  b;  BUI  tn  Eqnltj,  and  the  bill  cannot  be  sustained 
by  reason  of  the  complainant's  having  failed  to  comply  with  the 
statute,  the  proceeding  will  not  be  sustained  to  aid  the  com- 
plainant to  recover  the  value  of  his  services  where  he  has  not 
performed  his  whole  contract;  his  remedy  is  at  law.'' 

ruta  CoutitatlBf  Otdiu^  of  Claim.  —  The  Complaint  should  state 


1.  Hocker  v.  Kellejr,   14    Cal.    164.  aaa;   Griggfs  v.  Le  Poidevin,  ri  Keb. 

Se«  also  Walker  v.  Hausa  Hijo.  i  Cal.  3S5;  Mark  Paiae  Lnmber  Co.  v.  Dong- 

1E3.      But    icmpart    Van     Wiokie     v.  las  County  Imp.  Co.,  94  Wis.  323. 

Slow,  23  Cal.  4S7,  holding  that  a  morl-  Whm  Them  ItaFcnBiwl  LUUlftTta 

ga^e  had  no  right  to  intervene.  which  the   lien  is  auxiliary  01  coIUl- 

9.  Mars  V.  McKay,  14  Cal.  137.  eral,  the  remedy,  in  case  the  complaiai 

.  DuSy  V.  McManus,  3  E.  D.  Smith  does  not  allege  the  facts  DcceSMry  la 


<N.  Y.)  657. 

OrdsT  In  VUgli  ATtranti  Had*.  —  II 
Is  not  necessary  that  the  declaration 
should  conclude  with  tbe  proindi  pro. 
dmdt  ttctam  clause,  nor  ihal  the  aver- 
ment of  (be  lien  claim  should  precede 
the  formal  close  of  the  count.  The 
statement  of  tbe  lien  claim  concludes 
the  declaration.  Cornell  v.  Matthews, 
87  N.J.  L.  s»3. 

4.  Clark  V.  Raymond.  37  Mich.  456. 

5.  Du  Bay  v.  Uline,  6  Wis.  568. 

6.  Foster  *.  Poillon,  i  Abb.  Pr,  <N. 
V.  C.  PI.)  321. 

Complaint  for  Work  and  lAbor.  —  A 
complaint  simply  in  the  ordinary  form 
for  work  and  labor  will  not  authorize  a 
judgment  or  decree  for  a  lien.  Foster 
V.  Poillon,  3  E.  D.  Smith  (N.  Y.)  556; 
Shaw  V.  Allen,  24  Wis.  563;  Dewey  v. 
Fi6e!d,  -  '"■  -  •  ■ 
Land, I 


be  shown  to  enforce  the  lien,  is  byi 
motion  to  strike  out  eo  much  of  da 
complaint  as  refers  to  the  lien;  but  if 
there  is  no  personal  liability,  and  the 
entire  right  of  action  depends  upon  die 
validity  of  the  lien,  the  sufficiency  oi 
the  complaint  is  to  be  tested  by  de- 
murrer.    Lawton  v.  Case.  73  lad.  6a. 

T,  McKinney  v.  Springer,  6  Blackf. 
(Ind.)  511.  See  also  Ming  Yue  ;■.  Coos 
Bay  R.  Co..  24  Oregon  39a,  where  it 
was  held  that  under  the  code,  whicb 
retains  the  distinction  between  actions 
at  law  and  suits  in  equity,  though 
abolishing  the  distinction  in  forms  of 
action,  a  complaint  which  fails  to  state 
a  cause  of  action  to  enforce  a  mecfaaa- 
ics'  lien  cannot  be  retained  and  treated 


.  , ,  JolnlBg  CooBt  1r  iMnrnpait  with  Chm 

Wis.   73;    Arkansas    River    of  Atttoa  for  LUn.  —  Where  a  complaint 

Co.  V.  Flinn,  3  Colo.  App.     contains  a  count  under  the  Mecbaoics' 

381.  Lien  Law  for  materials  furnished,  and 

""''""  "  also  a  count  on  an  original  promise  to 

pay  for  the  materials  so  furnished,  the 

latter   count    will    support   a    genenl 

judgment  for  the  price  of  the  material. 

McDaniel  v.  Weaver,  14  Ind.  517-   Bot 

'I  a  count  in  assumpsit  joined  tc 


Compl^t  Ibr  B««ovnT  of  Konoy.  —  I 
complaint  or  petition  which  states  : 
good  cause  of  action  for  the  recover 
of  money  Is  not  demurrable  for  failur 
to  state  a  cause  of  action,  though  there 

is  also  an  ineffectual  effort  to  state  a    .-  _ r--  .. 

cause  of  action  for  the  foreclosure  of  a  for  a  lien  is  bad,  a  judgment  based  m 
mechanics'  lien  to  secure  the  same  an  assessment  of  damages  upon  tbe 
money.  Cox  v.  Western  Pac.  R.  Co.,  whole  tleclaration  cannot  be  sustained. 
47  Cal.  87;   Rankin  v.  Wallcer,  65  Ind.    Ucher  v.  Will.  6  Wis.  aSa. 
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independently  of  the  notice  of  lien,'  or  petition  for  lien,  all  the 
facts  constituting  the  grounds  of  the  alleged  claim  and  showing 
the  plaintiffs  right  to  the  remedy;  it  will  not  be  enough  that 
the  notice  of  lien  or  petition  attached  to  the  complaint  recites 
these  facts.* 

S.  Showing  CompUanos  with  Statutory  Beqairementi.  — -  A  party 
seeking  to  enforce  a  mechanics'  lien  must,  by  his  pleading,  bring 
himself  strictly  within  the  terms  of  the  statute  creating  the  lien,* 
and  must  show  his  right  to  the  lien  against  those  made  defend- 
ants.* It  must  be  shown  that  the  claimant  has  taken  the 
requisite  steps  to  create  the  lien.'  The  sufficiency  of  the  com- 
plaint is  to  be  determined  by  the  statute.  If  there  is  a  sub- 
stantial compliance  with  its  requirements,  it  will  be  sufficient.* 

3.  Showing  Dflftndant'B  latereit  in  Prop«rty  Sought  to  Be  Chaiged. 
—  The  petition  or  complaint  must  show  that  the  defendant  has 
some  interest  in  the  property  sought  to  be  chained  with  the  lien," 
and  should  show  the  nature  and  extent  of  that  interest.^     It 


1.  Duffy  f.  McManus,  3  E.  D.  Smith 
(N.  Y.)  657. 

S.  Shaw  V.  Allen.  34  Wis.  563. 

S.  Cohrada.  —  Arlcansas  River  Laad, 
etc.,  Co.  V.  FUnn.  3  Colo.  App.  381. 

Georgia. — Snow  f. Council,  6 S  Ga,  123. 

Illiitoii.  —  Crowl  V.  Nagle,  86  111.  437; 
Belanger  v.  HerBey,90  III.  70;  Phillips 
V.  Stone,  3S  III.  77:  Montag  v.  Lyon, 
as  III.  169;  ScoU  V.  Keeling,  25  111. 
3S8;  Gould  *.  Garrison,  4S  111.  asB, 

Iitvta.  — Greene  v.  Ely,  3  Greene 
(Iowa)  508. 

Nevada.  — Slcjnne  v.  Occidental 
Mill,  etc.,  Co..  8  Ncv.  319. 

Niw  Yeri.  —  Foster  v.  Poillon,  3  E, 
D.  Smith  (N.  Y.)  556;  Cronkrighl  v. 
Thomson,  I  E.  D.  Smith  (N.  Y.)  661. 

Ptnnsylvarda.  —  Ely  v.  Wren,  90  Pa. 
St.  148. 

Wisconsin.  —  Dean     v.    Wheeler,    3 

JTothing  A^fndloUad  bnt  Zxlitmee  uid 
Aaunuit  of  Lian.  —  The  remedy  to  en- 
force a  mechanics'  lien  Is  purely  statu- 
tory, and  nothing  can  be  adjudicated 
under  this  proceeding;  except  the  exist- 
ence and  amount  of  the  lien.  Mc- 
Carthy V.  New,  93  111.  455. 

4.  Crowl  V.  Nagle,  86  111.  437. 

B.  Foster  v.  Poillon,  3  E.  D.  Smith 
(N.  Y.)  556;  Anderson  v.  Seamana,  49 
Ark.  475;  ChaHin  v.  McFadden,  41 
Ark.  43;  Arkansas  Cent.  R,  Co.  o, 
McKay,  30  Ark.  6S3. 

The  proceedings  bv  a  materialman 
against  the  owner  being  a  proceeding 
tit  rem,  it  is  essential  for  the  ciaimani 
to  aver  and  show  that  he  has  taken  the 


proper  steps  to  create  the  lien.  Unless 
this  is  done,  there  is  no  foundation  for 
the  proceeding,  Cronkright  »,  Thoia- 
son,  I  E.  D.  Smith  (N.  Y.)  661. 

e.  Skyrme  v.  Occidental  Mill,  etc., 
Co.,  8  Nev.  319. 

HegktlTlng  Ca«M  In  Whloli  Fo  Lien 
ExlMl.  —  It  is  not  necessary  to  negative 
by  express  words  the  cases  set  forth 
by  the  statute  in  which  no  lien  exists, 
but  it  will  be  sufficient  to  state  facts 
which  show  affirmatively  the  existence 
of  a  lien.  Portones  v.  Holmes,  33  III. 
App.  313. 

T.  Wiltard  v.  Magoon,  30  Mich,  373; 
Shaw  V.  Allen.  34  Wis.  563. 

Owuenhlp  of  Building  ijid  (hnsnhip  of 
Orotud.  —  An  allegation  in  a  mechan- 
ics' lien  claim  that  a  married  woman 
is  the  owner  of  a  building  will  not  be 
extended  to  the  ground  on  which  it  is 
erected.  Shannon  v.  Shulti,  87  Pa. 
St.  481. 

Plsadlngi  and  Proof.  —  Where  the 
right  to  foreclosure  is  based  on  allega- 
tions as  to  the  ownership  of  a  certain 
person,  the  action  fails  on  failure  to 
prove  such  ownership.  Munstcr  v, 
Doyle,  50  111.  App.  671. 

8.  Dano  v.  Mississippi,  etc.,  R.  Co.. 
27  Art.  564. 

"  Without  this  knowledge  it  would 
be  very  difficult  for  the  court  to  make 
the  proper  orders  in  a  case.  Without 
the  proper  knowledge  it  might  order  a 
sale  of  the  fee  where  the  defendant  had 
a  leasehold,  or  where  the  defendant 
had  a  mere  easement."  Dano  k.  Mis- 
sissippi, etc.,  R.  Co..  27  Ark.  564. 
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should  be  shown  that  the  defendant  was  the  owner  of  the  land,' 
or  the  reputed  owner' or  lessor.'  Averments  in  regard  to  the 
interests  of  the  defendant  are  sufficient  to  sustain  a  decree  against 
them,  if  enough  is  shown  to  disclose  the  rights  oi  the  parties  and 
admit  all  evidence  bearing  on  those  rights.* 

4  Averment!  of  Contnot.  —  It  must  be  shown  by  the  bill,  peti- 
tion, or  complaint  that  there  was  a  contract  for  the  work  done  or 
material  furnished  with  the  owner  or  some  one  having  an  interest 
in  the  land ; '  or  that  there  was  a  contract  with  some  person 

1.  Hooper  v.  Flood,  54  Cal.  ai8; 
Hicks  V.  Murray,  43  Cal.  515;  Knapp 
Electrical  Works  %:  Mecosta  Electric 
Co..  110  Mich.  547:  Hawley  v.  Hen- 
derson, 34  Miss.  s6i;  Porter  v.  Tooke, 
35  Mo.  107;  Malter  v.  Falcon  Min.  Co., 
iS  Nev.  209:  Lignoski  c.  Crooker, 
(Tex.  Civ.  App.  1893)  is  S.  W.  Rep. 
774;  Cutler  V.  Striegel,  4  Wash.  346; 
Fein  r.  Davis,  a  Wyoming  118;  Mc- 
Neal  Pipe,  etc.,  Co.  -j.  Bullock,  38  Fed. 
Rep.  565.  Compare  Moritz  v.  Splitt,  j; 
Wis.  441,  where  it  was  held  noi  essen- 
tial that  a  claim  or  petition  for  a  me- 
chanics' Hen,  when  filed  by  a  principal 
contractor,  should  state  that  Che  de- 
fendant has  cille  to  the  land  described. 
When  KortgagM  Fropttly  Dianrllxd  a* 
Ownar.  — Although  B  deed  absolute  oa 
Its  fbce  is  intended  as  a  mortgage  be- 
tween the  parties,  yet  the  mortgagee 
3  holding  legal  tltie  is,  (or  purposes 


of  foreclosure,  properly  designated  as 

owneror  reputed  owner.     Har' 

«.  Miller,  4  Wash.  80S. 


Harrington 


%.  Cutler  V.  Striegel,  4  Wash.  346; 
Hooper  v.  Flood,  54  Cal.  3l9. 

wkara  Ownar  Ii  UnkoowiL  —  If  the 
name  of  the  owner  is  unknown,  that 
fact  should  be  stated  and  the  name  of 
the  reputed  owner  given.  Matter  v. 
Falcon  Min.  Co.,  t8  Nev.  109. 

8.  Hawley  f.  Henderson,  34  Hisa, 
a6i. 

IMtotlT*  VotiM  Hot  Aided  by  Oom- 
flalnti  —  Omissions,  if  any,  in  the  no- 
tice and  claim  as  recorded  cannot  in 
any  essential  particular  be  aided  by 
any  averments  in  the  complaint.  H 
such  notice  or  claim  is  defective  in  fail- 
ing to  allege  the  name  of  the  owner,  it 
cannot  be  aided  by  the  complaint. 
Matter  v.  Falcon  Min.  Co.,  i8  Nev.  aog. 

4.  Henderson  v.  Connelly,  133  111. 
g8. 

ATMinanta  of  (hnanhlp  Held  lunS-     Trust 
giant.  —  An    averment    that   malerials 
were  furnished  by  the   plaintifFs  and 
nsed  by  the  defendants  in   repairing  a 
house  on  land  in   the  possession  and 


control  of  the  defendant  is  bad.  as  it 
does  not  show  any  interest  in  the  Und 
to  which  a  lien  would  attach.  Hawley 
::,  Henderson.  34  Miss.  a6i. 

An  allegation  that  the  plaintiff,  in 
his  mechanics'  lien  claim,  described 
the  premises  as  those  purchased  and 
occupied  by  M.  is  not  a  safficieot  alle- 
gation of  the  ownership  of  M.,  sifce  it 
IS  not  an  averment  in  the  complaint 
that  M.  owned  the  property,  but  an 
averment  that  the  plaintiff  has  staled 
in  his  claim  that  M.  owned  the  prop- 
erty, and  does  not  aver  that  M.  owned 
the  property  at  the  commencement  o[ 
the  action.  Hicks  v.  Murray,  43  Cat 
S15- 

So  a  complaint  to  enforce  a  mediaD- 
ics'  lien,  which  alleges  that  at  the  time 
the  materials  were  furnished  a  certain 
party  was  the  owner  or  reputed  owner 
of  lh«  property,  and  seeks  to  subject 
his  interest  therein,  but  tbe  notice 
alleges  that  the  materials  were  far- 
niflhcd  at  the  instance  and  request  of 
another  party,  the  interest  of  the  latter 
being  described,  is  insufficient.  Cntut 
p.  Striegel,  4  Wash.  346. 

ATBTinent  ••  to  Ownenh^  Hdd  liS- 
■fuit.  —  A  petition  alleging  that  the 
plaintiffs  agreed  to  furnish  the  defend- 
ants with  the  labor  and  material  neces- 
sary to  the  construction  of  a  building 
"on  the  property  of  said  defendants" 
sufficiently  shows  the  defendants'  own- 
ership of  tbe  property  described.  Lig- 
noski  V.  Crooker,  (Tex.  Civ.  App.  1893) 
aa  S.  W.  Rep.  774. 

B.  California.  —  Hinckley  r.  Field's 
Biscuit,  etc.,  Co.,  gi  Cal.  136. 

Indiana.  —  Adams  v.  Bubler,  116  Ind. 
100;  Lawton  v.  Case,  73  Ind.  60. 

Itvia.  —  Redman  v.  Williamson,  1 
Iowa  48S. 

JCaniai.  —  Jarvis     Conklin     Mottg. 

rust  Co.  V.  Sutton.  46  Ran.  166. 

MassacAusrOs.  —  SiTa^Boa  v.  Dal- 
rymple,  ir  Cush.  (Mass.)  308. 

Michigan. — Clark  v.   Raymond.  a7 
Mich.  4!^. 
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Minnesota,  —  O'Neil     v,    St.     01af*s  work  and  has  not  been  paid  therefor. 

School,  26  Minn.  329;  Keller  v.  Struck,  and  that  the  building  was  erected  with 

31  Minn.  446.  the   owner's  knowledge  and  consent, 

Missouri,  —  Porter  v,  Tooke,  35  Mo.  states  a  cause  of  action  against  the 

107;    Peck  V,   Bridwell,   6    Mo.   App.  owner,  though  it  does  not  show  how  the 

451.  owner's  consent  was  given.     Ross  v. 

New  K7r>t.  —  Quinn  v.  New  York,  2  Simon,  16  Daly  (N.  Y.)  159 

E.  D.  Smith  (N.  Y.)  558;    Broderick  v,  A  complaint  against  the  trustees  of 

Poillon,   2   E.   D.  Smith  (N.  Y.)  554:  a  religious  society,  to  foreclose  a  me- 

Burkitt  V.  Harper,  79  N.  Y.  273.  chanics'  lien  for  work  and  labor  done 

Ore^^on,  —  Cross     v.    Tscharnig,    27  and  materials  furnished,  which  charges 

Oregon  49;  Wilcox  v.  Keith,  3  Oregon  that  the    services    performed    by  the 

372 ;    Marooney  v,   McKay,   3  Oregon  plaintiff  were  rendered  under  the  order 

372.  and    at    the    request    of    the    society 

IVisconsin.  —  Bertheolet  r.    Parker,  assembled    as    a    congregation,    with 

43  Wis.  551.  the  knowledge  and  implied  consent  of 

Ayarments     Htld     XnsnAdoit.  —  An  the  defendants,  is  sufficient  to  create 

allegation  that  J.  caused  the  buildings  an  obligation   upon  the  society  as  an 

to  be  constructed,  that  the   materials  organization,  and  is  therefore  sufticient 

were  furnished  for  him  to  be  used  in  against    its    trustees.     Gortemiller  v, 

the  construction  of  the  building,  and  Rosengam,  103  Ind.  414. 

that  they  were  so  used,  and  that  it  is  PvtiSoii  Beferring  to  Lion  Statomont.  — 

the  intention  of  the  claimants  to  claim  '  Where,  in  a  case  for  the  foreclosure  of 

and  hold  a  lien  upon  the  buildings  on  a  lien   for  material    furnished,  there 

the  land  upon  which  they  were  erected  was  no  allegation  in  the  body  of  the 

and    upon    such   interest  as  J.,   who  petition   that  the  contract   to  furnish 

caused  the  buildings  to  be  constructed,  materials  was  with  the  owner,  but  the 

had  therein,  is  not  equivalent  to  the  petition  referred  to  the  lien  statement 

statement  of  the  name  of  the  owner  or  as    attached    thereto    and    as    a    part 

reputed  owner.     Hooper  v.  Flood,  54  ^thereof,  and  said  lien  statement  clearly 

Cal.  218.  showed   that  the  contract   to   furnish 

So  an  allegation  that  the  contract  material  was  with  the  owner,  it  was 

was  made  with  K.  "  as  owner  "  is  in-  held     that    the     petition    sufficiently 

sufficient.     Wilcox  v,  Keith,  3  Oregon  showed  that  the  contract  was  with  the 

372.  owner.     Jarvis-Conklin  Mortg.  Trust 

And  an  averment  that  the  defendant  Co.  v.  Sutton,  46  Kan.  166. 

is  the  **  contractor  "  and  "  supposed  -     Intendmonti  ik  Favor  of  Avonnont.  — 

owner "    is  insufficient,  as  the  words  A  complaint  which  Estates  facts  from 

**  owner  "  and  **  contractor  "  in  Mass.  which  the  law  implies  the  agency  for 

Stat.  185 1,  c.  343,  denote  two  different  the  owner  of  the  person  making  the 

persons.     Simpson   v,   Dalrymple,    11  contract  is  suifPcietit  without  alleging 

Cush.  (Mass.)  308.  in  express  Words  that  such  person  was 

So  in  an  action  by  a  subcontractor,  the    owner's    agent  or  that    he    con- 

an  averment  that  the  contract  by  the  structed  the  building  at  the  instance  of 

owner  with  the  original  contractor  was  the    owner.     Kremer   v,    Walton,    16 

payable  in  instalments,  to  protect  those  Wash.  139. 

who  should  furnish  material,  shows  no  -     So  where  the  petition  in  an  action 

right  to  a  lien  in  the  plaintiff,  in  the  by  a  subcontractor  to  enforce  a  Hen 

absence    of    any    allegation    that  the  alleges  generally  that  one  was  owner 

owner   assumed  a  contracting  relation  and  another  original  contractor,  it  is 

to  the   plaintiff.     Ricker  v.  Schadt,  5  fair  to  assume  that  the  original  con- 

Tex.  Civ.  App.  460.  tract  was   with   the   owner.    Cole    v, 

Avonnoiiti  Hold  Svffldont.  —  An  alle-  Barron,  8  Mo.  App.  509. 

gation  that  the  contract  was  executed  Speeiflo   Avormont  of  Ownonhip   Hot 

on  the  part  of  the  Board  of  Education,  TitUtod  by  Goneral  Avonnont  to  tlM  Gon- 

defendant,  by  certain  persons  named  trary.  —  A  general  allegation  that  the 

who  were  the  building  committee  of  erector  of  the  building  was  a  "  con- 

the  board   and  who  had  full  authority  tractor,"  and,  as  such,  contracted  with 

to    contract,    is    sufficient.     Board    of  the  plaintiffs,  will  be  disregarded  upon 

Education  v.  Greenebaum,  39  III.  609.  a  general  demurrer,  where  the  com- 

So  a  complaint  showing  the  erection  plaint  avers,  specifically,  facts  showing 

of  a  building  by  a  lessee  on  the  prem-  that  the  plaintiff's  contract  was  made 

ises,  that  the  plaintiff  did  a  part  of  the  with  the  owner  of  the  building.    Hinck- 
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authorized  by  the  owner  to  make  the  contract,*  or  with  a  person 
who  had  contracted  with  the  owner  to  perform  the  work  of  con- 
struction;* and  in  the  latter  case  it  must  be  shown  that  the  con- 
tract between  the  plaintiff  and  such  person  was  within  his  power 
to  make  so  as  to  bind  the  owner  of  the  property,'  or,  in  other 
words,  that  such  person's  contract  with  the  plaintiff  was  in  con- 
formity with  his  contract  with  the  owner,*  It  will  be  sufficient, 
however,  to  allege  that  materials  were  furnished  at  the  request  of 
the  principal  contractor  and  in  compliance  with  a  contract  between 
the  principal  contractor  and  the  owner.     It  is  not  necessary  to 


ley  Ti.  Field's  Bisi 
136. 


"lien  SUUmant  Vot  Aided  hj  Complitiiit. 

—  The  peiition  of  a  subconiraciorlor  a 
lien  for  work  done  must  show  nilh 
whom  the  original  coniracc  for  the 
erection  of  the  building  was  made,  and 
that  5ucb  person  had  an  interest  in  the 
premises  affected  by  the  proceeding 
upon  which  a  lien  can  be  enforced,  or 
it  is  inadmissible  in  evidence  in  an  ac- 
tion to  enforce  the  lien  and  cannot  be 
aided  by  the  complaint.  Bertheolet  v. 
Parker,  43  Wis.ssi. 

Complaint  Showing  Fonoiial  Liability, 

—  if  a  complaint  states  facts  sufficient 
to  shorn  the  defendant's  personal  lia- 
hiliiy  for  the  amount  in  suit,  il  is  not 
insufEcienl  because  it  does  not  show 
that  he  owns  any  interest  in  Ihe  prop- 
erty against  which  the  lien  is  sought 
to  be  foreclosed,  Clark  ;'.  Maxwell, 
IS  !nd.  App.  199.  See  also  Fein  i: 
Davis.  3  Wyoming  llS. 

Xotlon  to  Hika  Hore  Osfinite  and  Csr- 
tain.  — ln.4i-ifl»jfli  it  has  been  held 
Ihal  in  proceedings  to  enforce  a  sub- 


nished  for  one  who  "  was  building 
and  constructing  a  school  building  for 
said  "  defendant,  without  alleging  iha.t 
he  was  doing  so  under  any  contract, 
is  insufficient.  O'Neil  v.  St.  Olafs 
School,  36  Minn.  329. 

To  allege  in  the  complaint  in  an  ac- 
tion to  foreclose  a  mechanics'  Hen,  Ihal 
a  person  contracted  with  the  plaintiff, 
is  not  sufficient  to  entitle  the  plaintiff  10 
make  him  a  parly  defendant  and  re- 
personal    judgment    against 


him 


he  is. 


ith  the  owner  of  the  premise*. 
Gothard  z'.  Lavelle,  4  Month.  L.  Bui. 
(N-  Y.)30. 

3.  Thomas  v.  Illinois  Industrial  Uni- 
versity, 71  III.  310.  See  also  Kling  p. 
Railway  Conslr.  Co.,  4  Mo.  App.  574, 
where  it  was  held  thai  in  a  foreclosure 
suit   by   a   subconli. 


shoi 


1   the 


I  the 


r.  the  I 


lefendants 


in  It  at 


special  judgmen 


is  In   the  words.  " 

with  hiscodefendi 

building,"  the  complaint  is  indefinite. 

but  that  [he  defect  can  only  be  reached 

and  certain,  and  that  a  demurrer  will 
not  lie.  McFadden  v.  Stark,  58 
Ark.  7. 

1.  Batchelder    v.    Hutchinson.     161 
Mass.  463. 


the  proceeding 
.  his  compUJnt 
must  aver  that  the  labor  or  maien^i^ 
were  furnished  in  conformity  with  the 
contract  between  the  owner  and  the 
original  contractor.  If  it  fails  to  show 
this  it  mnv  be  required  to  be  amended. 
Broderick'  v.  Poillon,  3  E.  D.  Smith 
(N,  Y.)  554- 

4.  Broderick  v.  Boyle,  i  Abb.  Pr.  (N. 
Y.  C.  PI,)  319;  Quin  p.  McOliir,  i  Abb. 
Pr.  {N,  Y.  C,  PI.)  323. 

Motion  to  Kake  ICotb  Definite  and  Oet- 


tain. - 


mplai 


;   by   . 


;ubcon- 


2.  Simpso 

n   V.  Dalrymple.   11   C'i-1'.     '.tactor   fails   10    show   that    his    own 

(Mass.)  308- 

contract  with  the  contractor  was  made 

A   compla 

nt   to   enforce   a   lie-*  for     In   conformity   with   the   terms  of  the 

work  and  m 

aterials  in  theconstrunion     owner's  contract  with  the  contractor. 

of  a  buildi 

g  must  allege  a  com  "act     the   plaintiff  will   be   required,  on  roo- 

with    the    0 

wner.    in    performance    of     iiun,   to    make    the    complaint    more 

which  work 

ivas  done  or  materials  were     deRnite  and    certain    in   Ibis   respect. 

furnished. 

An    allegailon    that    the     Broderick  i:  Boylr,  i  Abb.  Pr.  (N.  V. 

work   was   d 

one  or  materials  were  fur-     C.  PI.)  310, 
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allege  an  express  request  for  the  materials  from  the  owner.' 

H»T  VaUnn  t«  AUag*  OontrMt  Onnd.  —  A  complaint  defective  in 
failing  to  show  a  contract  with  one  having  an  interest  or  owner- 
ship in  the  property  is  not  cured  by  verdict.*  The  decisions 
are  not  in  accord  as  to  whether  a  complaint  or  petition  defective 
in  this  regard  is  cured  by  an  answer  admitting  ownership." 

6.  Setti^  Out  Temu  of  Cootract  —  The  petition  or  complaint 
must  set  out  the  terms  of  the  contract  relied  on  to  give  a  lien, 
and  the  particularity  or  minuteness  with  which  this  is  done 
depends  on  the  statutory  provisions  prescribing  what  the  petition 
or  complaint  shall  contain  in  this  behalf.*     It  has  been  held  that 

1,  McLaughlin    f.    Schawacker,    31  petitioners  on  one  pan,  and  A  and  B, 

Ho.  App.  36;;.  carpcDlers  and  builders,  on  the  other 

«.   Peck    V.    Bridwell.   6    Mo.   App.  part."   Is  sufficient.     Parker  i^.  Bell,  7 

A'.l.     But  see  Dixon  v.  La  Farire,  I  E.  Gray  (Mass.)  439. 

where  it  was  held         =-  "  '"■' " 


D.  Smith  (N.  Y.)  733, 
that  where  there  is  neither  allcgati 
nor   proof   (hat   the    defend; 
owaerof  the  building  the  claimant  ca 
not  recover,  but  where  the  defendant 
the   r 


irial  and  to  jadgineiit  withi 
anj  objection  on  this  ground,  the  judg- 
ment will  Dot  be  reversed  for  the  want 
of  proof. 

S.  ThatDeftotliCnndbTAdmiMloik.-— 
Lyon  V.  Loga.n,  68  Tex,  521. 

Thftt  DefMt  Ii  ITot  Gnnd  "by  AdmiMloii, 
—  Clark  V.  Raymond,  37  Mich.  436. 
'  4.  Logan  v.  Dunlap,  4  111.  lii;  Mul- 
len V.  Smith,  4  111.  543;  Logan  v.  Attix, 
7  Iowa  77;  Simpson  v.  Dalrymple,  II 
Cush.  (Mass.)3o8;  Willard  ;'.  Magoon, 
30  Mich.  273;  Breuchaud  v.  New  York, 
£1  Hun  (N.  Y.)  564:  Paige  v.  New 
York,  61  Hun  (N.  Y.)  627,  16  N,  Y. 
Supp.  348.  See  also  Raymond  v.  Post, 
35  tJ,  J.  Eq.  447.  Campari  Pike  v. 
Scott.  60  N.  H.  469;  Scerbo  v.  Smith, 
16  Misc.  Rep.  (N.  Y.  Supreme  Cl.)  loa, 
disapproving  X)-r&ani.n  v.  New  York,  14 
Misc.  Rep.  {N.  Y.  C.  PI.)  iia. 

AvonatDta  Hald  Innffldent.  —  Under  a 
statute  requiring  the  contract  under  upon  such 
which  the  lien  is  claimed  to  be  set  out  chanics' lie 
and  made  the  foundation  of  the  peti- 
tion, describing  with  common  certainty 
the  nature  of  the  contract,  it  is  not  sufli' 
dent  to  set  out  a  'note  and  aver  that  it 
was  given  for  work  done  on  the  build- 
ing, and  this  is  so  though  the  note 
•tales  that  such  was  the  fact.  Logan 
V.  Dunlap.  4  III.  igS. 

Avamunta Htld  Bnftolant. ' —  In  Afassa- 
tkuiells  it  has  been  held  that  a  descrip- 
tion   of    a    contract    under    which 


been  held  that 

plaint  which  alleges  that  the  work 

the     was  done   at  the  special  instance  and 

:an-     request  of  the  defendant,   and  that  It 

was  reasonably  worth  a  sum  specified, 

t  goes  to    sufficiently  states   the   contract   under 

which  such  work  was  done.     Edicman 

I'.  Kidd,  6s  Wis.  18. 

In  California  it  has  been  held  tbat  a 
coRiplaintto  foreclose  a  subcontractor's 
lien,  which  describes  the  notice  of  lien 
a;  staling  that  the  claimant  entered  into 
a  contract  with  the  original  contractor 
under  which  he  was  to  do  all  painting, 
tinting,  etc.,  and  to  furnish  all  neces- 
sary materials  as  specilied  in  the  plans 
and  specifications  of  the  building,  is 
not  fatally  defective  as  against  a  gen- 
eral demurrer,  because  the  notice  does 
not  set  forth  the  plans  and  specifications 
of  the  original  contract  in  regard  to  the 
painting,  etc.  Slighlf,  Palton,  g6  Cal. 
334- 

Betting  Oat  Fluu  and  Specdfltationi.  — 

The  plans  and  specilications  referred  to 

in   a   building  contract,  according  to 

which  the  house  is  to  be   built,  need 

length  in  a  complaint 

the  building,  but  it  is 
ifficient  to  refer  to  them  as  the  parties 


ving 


leir 


V.  Veedcr,  n  Wis.  138. 

BMtiug  Out  KudlflsdCoDtraet.  —  Where 
a  complaint  in  an  action  to  foreclose  a 
mechanics'  lien  alleges   that  a  written 
contract  was  made  between  the  plaintiff 
and  the  defendant  for  the   erection  of 
the   building   upon   which   the  Hen   is 
mechanics'  lien  is  claimed,  as  an  "  oral    claimed,    and     that    subsequently    by 
,   made    by   and    between    the    their  oral  agreement  it   was  modified, 
»73  Volutne  XIU. 
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an  objection  that  a  petition  to  enforce  a  mechanics'  lien  does  not 
fully  set  out  the  agreement  of  the  mechanic  and  the  owner  of  the 
building  must  be  taken  by  demurrer.* 

Writtm  Agreement.  —  If  the  Statute  requires  the  contract  to  be  in 
writing,  it  must  be  alleged  that  the  contract  was  in  writing.* 

6.  MLeging  that  Katerials  Were  Fnniidied  for  Use  in  Conftmctioii 
of  Bnilding.  —  In  an  action  to  foreclose  a  lien  for  materials,  the 
complaint  or  petition  should  allege  that  the  materials  were  fur- 
nished to  be  used  in  the  construction  of  the  building  or  structure 
upon  which  the  lien   is  claimed.'      It  is  not  enough  to  allege 

and  sets  forth  clearly  and  with  cenainty  1.  Goulding  v.  Smith,  114  Mass.  487. 

what  the  contract  as  modified  was,  ac-  S.  Summerman  v.  Knowles,  33  N.  J. 

cording  to  its  legal  effect,  and  alleges  L.  202. 

that  it  was  executed  on  the  part  of  the  8.  California.  —  Cohn  v.  Wright,  89 

plaintiff,  the  complaint  is  not  demur-*  Cal.   86;    Houghton   v,  Blake,  5  Cal. 

table  for  ambiguity,  uncertainty,  and  240;  Bottomly  v.  Grace  Church,  2  Cal. 

unintelligibility.       White  v,   Soto,   82  90;    Holmes  v.   Richet,   56  Cal.   307; 

Cal.  654.  Patent  Brick  Co.  v.  Moore,  75  Cal.  205. 

Conetmotioii  of  Pleading.  —  The  plead-  See  also  John  A.  Roebling  Sons  Co.  v. 

ing  is  to  be  taken  most  strongly  against  Bear  Valley  Irngation  Co.,  99  Cal.  488. 

the  pleader.     Under  the  present  statute  Delaware.  —  Carman  v.  Scribner,  3 

a  party  may  declare  upon  an  implied  Houst.  (Del.y  554. 

contract,  or  upon  one  partly  expressed  Indiana.  —  Crawford  v.  Crockett,  55 

and  partly  implied;    but  where  there  Ind.  220'   I^a^rton  tr.  Case,  73  Ind.  60; 

is   no  intimation   of  an   implied   con-  Hill   z^. 'JBraden,    54  Ind.    72;    Hill  v. 

tract,  an  allegation   of  some   portions  Sloan,  59  Ind.  181 ;    Crawfordsville  v. 

of  the  contract  and  a  failure  to  allege  Barr,    45    Ind.    258;     Crawfordsville 

other  portions  leads  to  the  inference  v,  Brundage,  57  Ind.  262;    Talbott  v, 

that  the  unstated  portions  were  such  as  Goddard,  55  Ind.  496;  Hill  v.  Ryan,  54 

could  not  be  stated  with  safety.    Rogers  Ind.  118;   Crawfordsville  v.  Johnson,. 

V.  Powell,  I  III,  App.  631.  51   Ind.  397;    Crawfordsville  v.  Irwin, 

OriginalContraot,  When  Toid,  Heed  Hot  46  Ind.  438;  Crawfordsville  v.  Lock- 
be  Bet  Out.  —  In  an  action  by  a  material-  hart,  58  Ind.  477;  Ogg  v.  Tate,  52  lod. 
man   to    foreclose  a  lien,   where  the  159. 

claimants  sue   for  the  value    of    the  Iowa.  —  Roberts     v,    Campbell,    59 

materials    furnished     at    the    special  Iowa  675. 

instance  and  request  of  the  owner,  the  Missouri.  —  Path  man,  etc..  Planing 

contract  with   the  original  contractor;  Mill 'Co.' v.  Ritter,  33  Mo.  App.  404. 

being  void,  need  not  be  set  out  together  New  York.  —  Bailey   v.  Johnson,  I 

with  an  averment  of  its  invalidity,  but  Daly  (N.  Y.)  61;    Watrous  v.  Elmen- 

the  plaintiff  may  show  such  facts  in  evi-  dorf,  55  How.  Pr.  (N.  Y.  C.  PI.)  461. 

dence.     Yancy  v.  Morton,  94  Cal.  558.  Ohio.  —  Teachout    v.    Cleveland,   3 

Mingling    Caneei   of    Aotion  —  When  Cleve.  (Ohio)  57. 

Eannless.  —  Although  the  complaint  in  Wisconsin.  —  Dewey    v.    Fifield,    2 

an  action  to  enforce  a  lien  for  machinery  Wis.  73;  Dean  v.  Wheeler,  2  Wis.  224. 

furnished  under  a  written  contract,  and  Avermenti  Held  Snfleient.  —  An  aver* 

for  other  materials  furnished  and  work  ment  that  the  defendant  contractor  eo- 

done  under  a  verbal  contract  in  placing  tered    into    an    agreement    with    tbe 

such  machinery  in  a  mill,  to  some  ex-  defendant  owners  whereby  the  former 

tent  mingles  the  causes  of  action  on  furnished    materials    and    erected   a 

these  two  contracts,  yet  as  it  gives  a  building  upon  certain  land,  and  bought 

copy  of  the  written  contract  and  a  bill  of  the  plaintiff's  assignor  certain  mate- 

of  particulars  of  the  other  .claim,  and  rials  **  which  were  used  in  and  entered 

states  the  facts  relating  to  each  with  into    the    construction    of    said  brick 

reasonable  certainty,  so  that  the  de-  building  aforesaid,"  sufficiently  shows 

fendants  cannot  be  embarrassed  in. their  that  the  material  was  furnished  for  the 

defense,  a  motion  to  make  more  definite  building    upon    which    the    lien    was 

and  certain  is  properly  denied.    Barnes  claimed.    Bardwell    v,  Anderson,  13 

r,  Stacy,  73  Wis.  i.                                '  Mont  87. 
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that  the  materials  were  furnished  by  the  plaintiff  and  actually 
U3ed  in  the  construction  of  the  building/  as  no  lien  attaches 
unless  the  materials  were  furnished  expressly  for  use  in  such 
building.* 

A  cood plaint  alleging  that  the  de-  Wlion  Complaiiit  Hot  Demurrable  for 

fendant  employed  a  person  named  to  Want  of  Bndi  Averment.  —  While  the 

erect  a  dwelling  hou^  upon  a  particu-  complaint  in  an  action  to  foreclose  a 

larly  described  lot;  that  the  contractoK  subcontractor's  lien  should  aUege  that 

procured  certain   materials   from    the  the  materials  were  furnished  expressly 

plaintiffs  to  be  used  in  the  erection  of  for  the  defendant's  building,  it   will 

the  building,  that  they  were  so  used,  not  be  demurrable  for  failure  to  do  so 

and  that  the  plaintiffs  notified  the  de-  where  it  shows  that  the  plaintiflf  is  en- 

fendant    that    they    were    fuvptshing  titled  to  a  judgment  for  goods  sold, 

them,  sufficiently  shows  that  the  mate-  Farrell  v.  Lafayette  Lumber,  etc.,  Co., 

rials  were  furnished  for  and  used  in  13  Ind.  App.  326. 

the  erection  of  the  house.'    Neeley  v.  EzoeptlonB  to  Bnle — New  Hampshire. 

Searigbt,  113  Ind.  *3x6{  Leeper  v,  — In  a  suit  to  secure  a  lien  it  is 
Myers,  10  Ind.  App.  314.                          '  not  necessary  to  allege  that  the  mate- 

An  allegation  that  the  materials  were  rials  were  furnished  under  a  contract 

purchased  by  contractors  land  subcon-  if  it  appears  from  the  writ  and  return 

tractors  for  use  in  the  building  is  suffi-  that  the  purpose  of  the  suit  was  to 

cient  to  show  that  ihey  were  sold  for  secure    the    plaintiff's    lien.     Pike    v, 

such  use,  especially  when  it  is  alleged  Scott,  60  N.  H.  469. 

that   they    were    so    used.    Smith   v,  Pennsylvcmiax  —  Under      a      statute 

Neubaur,  144  Ind.  95.'  providing  that  every  building  within 

An  allegation  that  the  contractors  its  operation  "  shall  be  subject  to  a 
purchased  from  the  plaintiff  *'  certain  lien  for  the  payment  of  all  debts  con- 
building  materials  "  which  were  deliv-  tracted  for  work  done  or  materials  fur- 
ered  at  the '^  building  .for,  the  purpose  nisbed  for  or  about  the  .erection  or 
oC  beingr  v^sed.  in.  the  erection  and  con-,  construction  of  the  same,"  it  is  un- 
Btruction  of  the  same,"  and  "'were  necessary  for  the  plaintiff  to  allege  in 
used  in  the  construction  of  said  build-  his  claim  or  affirmatively  show  that 
ing,"  sufficiently  alleges  that  the  mate-  the  work  was  done  on  the  credit  of  the 
ria^s  were  furni^ed  for  and  used  in  the  building.  .,  It  must  be  true  as  a  fact 
construction  of  the  building.  Manor  that  the  work  was  so  done,  and  such 
V,  Heffner,  15  Ind.  App.  299.  fact  will, be  presumed  when  the  plain- 

An  allegation  that  at  the  tiipe  of  fur-  tiff  has  complied  with  all  the  provisions 

nishing  the  materials  the  plaintiff  noti-  of  the  statute  relating  to  the  lien  which 

fied  the  landowners  of  his  intention  tp  he  claims.     Noar  v.  Gill,  iii   Pa.  St. 

furnish  them,  and  the  value  thereof,  488.    .                                                  * 

and  that  they  were  furnished  at  the  \,  Cohn  v.  Wright,  89  Cal.  86;  Bot- 

contractor's  request  and   used  in  the  tomly  v.  Grace  Church,  2  Cal.  90;  Pat^ 

construction  of  the  building,  iuferen-  ent  Brick  Co.  v.  Moore,  75  Cal.  205; 

tially  shows  that  the   materials  were  Watrous  v,  Elmendorf,  55  How.  Pr. 

furnished  to  be  used  in  the  construe-  (N.   Y.   C.    PI.)  461;     Fathman,    etc., 

tion   of  the  building.      McFadden  v.  Planing.  Mill    Co.   v.   Ritter,   33   Mo. 

Stark,  58  Ark.  7.  App.  404;   Crawfordsville  v.  Barr,  45 

Ayermentf     Held     Insoi&cient.  —  An  Ind.   258:    Crawford    v.  Crockett,    55 

averment  that  the  materials  were  fur-  Ind.  220. 

nished  upon  the  terms  and  conditions  d.  Houghton  v.  Blake,  5  Cal.  240; 
set  forth  in  the  notice  of  lien  attached  Crawford  v.  Crockett,  55  Ind.  220. 
as  an  exhibit  to  the  complaint  is  in-  Want  of  Allegation  Hot  Cored  byTer- 
sufficient  as  against  a  demurrer  for  dleti  —  A  failure  to  allege  that  the  ma- 
unc^rtainty,  Cohn  v.  Wright,  89  Cal.  terials  were  furnished  to  be  used  in  the 
86;  and  so  is  the  following  averment:  construction  of  the  building  on  which 
"  which  work  and  labor  and  materials  a  lien  is  sought  to  be  enforced  is  not 
wereused"bysaid  Alexander  and  Whit-  cured  by  verdict  when  no  etridence  is 
sett  (the  principal  contractors),  in  the  offered  to  show  that  they  were  so  fur- 
construction  of  said  building.  Craw-  nished.  Fathman,  etc..  Planing  Mill 
fordsville  p.  Brundage,  57  Ind.  262.    .  Co.  v.  Ritter,  33  Mo.  App.  404. 
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7.  Alleging  that  Haterialx  Were  TTsed  in  Conrtmctitm  of  Bnildiog. 

—  An  examination  of  the  decisions  shows  that  it  is  customan.- 
to  allege  that  the  materials  were  used  in  the  construction  of  tht 
building  against  which  a  foreclosure  is  sought.  Whether  thi- 
averment  is  necessary  depends  largely  on  the  wording  of  the 
statute  which  creates  the  lien.  In  one  state  it  has  been  held  that 
this  averment  is  unnecessary.'  In  another  it  has  been  held  at 
nisi  prius  that  a  petition  will  be  sufficient,  at  least  upon  demur- 
rer, where  it  alleges  that  the  labor  and  materials  were  furnished 
by  the  subcontractor  to  the  contractor  for  the  construction  of  the 
building,  though  it  does  not  allege  that  they  were  used  in  such 
construction."  In  the  only  other  state  where  this  question  seems 
to  have  been  directly  passed  upon  it  has  been  held  necessary  to 
allege  that  the  materials  were  actually  used  in  the  construction 
of  the  building.*  The  remaining  decisions  on  this  question  are 
those  in  which  certain  averments  are  held  sulificient  to  show  that 
the  materials  were  used  in  the  construction  of  the  building.* 


DeriKuatli^  KaterUl*  IF*ed  In  Ba*«nil     were 


which  goes  into  each  of  two  or  more 
buildings  tor  which  the  material  was 
furnished.  Lewis  !•.  Saylors,  -,■},  Iowa 
504;  Bowman   Lumber  Co.  v.  Newton. 

Work  QoDB  In  Altandan  ol  Building. 

—  Where  the  claim  is  for  alterations  it 
should  he  nllcKcd  that  the  work  was 
done  in  the  erection  of  the  new  part 
and  not  of  (he  whole  house.  Harman 
f.  CumminKS.  43  Pa.  St.  333. 

Pleading  ud  Prarf.  —  Where  the  peti- 
tion .charges  thai  the  materials  were 
used   in   a   "  two-story   brick   house," 


properly   for 
thereon. 

Aided  by. 


n  the  building,  tbeie 
t  that  the  materials 

uilding   or    erection 


igh  it  should 
De  allegea  that  the  materials  were  used 
in  the  building  a  romplaint  defecCive  in 
this  regard  is  cured  by  an  avenneat 
in.  the  answer  that  the  materials  were 
not  so  used.  Grace  f.  Nesbiii,  109 
Mo.  9, 
4,  ATormanti  Hold  SnlSdBnt.  —  An 
ifls  sold   ma- 


iais' 


obc  u 


n  the 


ivlder 


I,  that 


:.  that  they  notified  the 
defendant  that  they  "  were  furnishing" 
the  material  for  the  house,  and  that  a 
bill  of  particulars  of  the  r 
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coniracl   covered   the    case.     Schulen- 
burg  V.  Werner,  6  Mo,  App.  193. 

2.  Walkins  v.  Shaw,  7  Ohio  Cir.  Cl. 
Rep.  415. 

3.  Grace  v.  Nesbitt,  log  Mo,  g;  Hy- 
draulic Press-Brick  Co.  v.  Zeppenteld, 
9  Mo.  App.  595.  But  see  Rail  i-.  Mc- 
Crary,  45  Mo.  App.  365.  where  it  was 
held  thai  a  petition  was  not  insulScient 
because  it  failed  to  allege  that  the  ma- 


(ilcd  with  the 
uScienlly  shows  that  the 
i  used  in  the  house,  Leeper 
t!.  Myers,  10  Ind.  App,  314.  See  also 
Neeley  v.  Searight.  113  Ind,  316. 

So  where  it  was  alleged  thai  in  pur- 
suance of  a  contract  the  plaintiff  fur- 
nished material  to  the  contractor  for  the 
erection  of  the  defendant's  building, 
it  was  held  that,  construing  the  alle- 
gations liberally,  it  was  to  be  inferred 
that  the  material  so  furnished  was  used 
in  the  construction  of  the  building. 
Pomeroy  v.  White  Lake  Lumber  Co.. 
33  Neb,  343. 

It  is  immaterial  that  the  claim  for  a 
lien  states  chat  the  materials  were  used 
in  the  erection  of  a  "  certain  building." 
where  the  complaint  alleges  (hat  they 
were  used  in  the  erection  of  two  build- 
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8.  AUeging  Time  of  Tnrnishing  Materiala.  —  Whether  or  not  it  is 
necessary  to  allege  the  time  when  the  materials  were  furnished 

depends  on  the  wording  of  the  statute  giving  the  lien.*  This 
averment  may  be  essential  because  of  statutory  requirements 
that  suit  be  brought  within  a  specified  time  after  delivery  of  the 
materials.  In  that  case  the  averment  would  be  necessary  in 
order  that  it  might  appear  that  the  statutory  provisions  had  been 
complied  with, 

ings.     North    v.    La    Flash,    73   Wis.  when  the  materials  were  furnished,  be- 

520.  cause  to  create  a  Hen  it  must  be  filed 

Ayermeiitf  Held  Soffidont  in  Aboenoo  of  within  six  months  after  the  materials 
Special  Demnrrer.  —  An  allegation  that  have  been  furnished.  Bradish  v, 
the  claimants  sold  and  delivered  to  the  James,  83  Mo.  313. 
owner  of  the  building  '*  certain  hard-  It  has  been  held,  though,  that  a  com- 
ware  and  building  material  to  be  used  plaint  in  a  justice's  court  containing  a 
In  the  erection  and  construction  of  said  bill  showing  the  amount  of  material 
■building,  and  affixed  and  attached  furnished  and  its  price  is  not  bad  for 
thereto,"  is,  in  the  absence  of  a  special  lack  of  dates  opposite  each  item  fur- 
demurrer,  a  sufficient  allegation  that  nished  if  it  alleges  that  the  material 
the  materials  were  used  in  the  building  was  furnished  within  six  months  of 
to  support  a  finding  to  that  effect,  suit  brought.  Seaman  v.  Paddock,  51 
Reed  v.  Norton,  90  Cal.  590.  Mo.  App.  465. 

1.  Califbrnia.  —  The   reasonable  con-  An  averment  that  the  items  of  the  ac- 

-struction  of  an  allegation  in  a  complaint  count  were   furnished  ''between  the 

that  the  plaintiff  "  furnished  the  mate-  6th  and  17th  of  September,   1872,  on 

rials  between  the  sixth  day  of  April,  which  last  day  the  account  accrued," 

1862,   and  the   twenty-eighth   day    of  will,  after  verdict,  be  held  to  mean  that 

June,  1862,"  is  that  the  plaintiff  began  the  last  item  was  furnished  on  Septem- 

famishing  the  materials  on  the  sixth  ber  17.     Peck  v,  Bridwell,  10  Mo.  App. 

'day  of  April  and  continued  furnishing  524. 

the  same  from  time  to  time  up  to  June  So  where  it  was  alleged  that  the  ma- 

28.     McCrea  v.  Craig,  23  Cal.  522.  terials  were  furnished  between  March 

Dliuoii.  —  Under  the  Illinois  statutes  i  and  April  28  of  the  same  year,  and 

the  petition  must  allege  that  by  agree-  the  answer  did  not  deny  the  allegation, 

ment  a  definite  time  is  fixed  at  which  it  was  held  that  a  fair  construction  of 

the  materials  are  to  be  furnished  in  the  averment  was  that  the  furnishing 

order    to    establish    a    lien.     Peck   v,  of  the  materials  was  continuous,  com- 

Standart,   i  111.  App.   228;    Rogers  v,  mencing  on  the  former  and  ending  on 

Powell,  I  111.  App.  631;  Cook  v.  Vree-  the  latter  date.     Cantwellv.  Massman. 

land,  21  111.  433;  Cook  v.  Rofinot,  21  45  Mo.  103. 

111.  437;    Moser  v.  Matt,  24  111.   198;  Hew  York.  —  A  complaint  to  foreclose 

•Coburn  v.  Tyler,  41  111.  354;  Powell  v.  under  the  Act  of  1851  is  defective  un- 

Webber.  79  111.  134;  Belanger  v.  Her-  less  it  states  that  the  materials  were 

sey,  90  111.  70.  furnished  and  the  labor  performed  at 

This   must  be  alleged  so   that  the  or  before  the  time  of  filing  the  notice  of 

•court  may  know  that  the  conditions  re-  lien.    Jaques  v,  Morris,  2  E.  D.  Smith 

-quired  by  the  statute  have  been  com-  (N.  Y.)  639. 

plied  with.     Cook  v.  Heald,  21  111.  425.  Where    the     notice    and    complaint 

If  the  petition  undertakes  to  set  out  alleged  delivery  of  materials  on  and 

a  verbal  agreement  between  the  peti-  between  June  11  and  November6, 1879, 

tioner  and   the  defendant  to  furnish  it  was  held  not  a  variance   to  prove 

materials,  and  that  the  defendant  was  delivery  alone,  along  the  line  of  the 

to  pay  for  the  same  within  five  months  work,  of  materials  accepted  by  the  con- 

from  the  time  of  delivery,  it  becomes  tractors  after  that   date.     Williams  v. 

a  special  contract,  and  it  is  necessary  Freel,  99  N.  Y.  666. 

to  allege  in  the  petition  the  time  of-  Oregon.  —  Where   a  statute  requires 

delivering  the  materials.     Rogers    v,  suit  to  be  brought  within  a  year  from 

Powell,  I  111.  App.  631.  the   time  of    furnishing   materials  or 

Kiuonri.  —  The  complaint  must  show  performing  work,   it   must  be  stated 
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9,  Alleging  Compltftion  of  PerAirmaiute.  —  It  must  be  ^^ed 
that  the  performance  of  the  contract  has  been  completed.*  The 
lien  cannot  be  sustained  for  a  part  of  the  work  called  for  by  an 
entire  contract,  in  the  absence  of  an  averment  that  the  contract 
has  been  completed,  or  that  the  owner  has  prevented  its  comple- 
tion ; '  but  although  a  petition  would  be  clearly  bad  on  demurrer 
(or  failure  to  make  this  allegation,  it  has  been  held  that  a  verdict 
cures  the  defect." 

10.  Alleging  Time  and  Place  of  Porttonnance  —  Tin*  of  PofomuotL  — 
In  some  jurisdictions  it  is  necessary  to  allege  the  time  within 
which  the  work  was  to  be  performed  and  show  that  the  time  of 

when  the  materials  were  furnished  or  sum  by  assuming  bills  for  lumber  for 

the  labor  was  performed.     Willamette  the  building  to  a  certain  extent,  and 

Falls  Transp.,elc.,Cr).['.  Smith,  i  Ore-  the  balance  of  such   eum   when   sodi 

gon  171.  other    party   completes   the   carpenter 

■onOl  Dakota.  —  A  complaint  alleging  worlt,  a.  petition  by  such  contractor  for 
that  the  plaintiff  began  to  furnish  lum-  a  mechanics'  lien,  which  sets  ont  these 
ber  at  a  specilied  dale,  and  that  alt  of  it  facts,  and  avers  that  the  third  parry 
was  furnished  between  that  and  an-  furnished  the  lumber  and  finished  tht 
other  named  dale,  about  which  time  the  carpenter  work,  and  that  the  coo- 
building  was  completed,  alleges  by  fair  tractor  furnished  material  and  corn- 
construction  that  [he  last  of  such  ma-  pletcd  the  balance  of  the  work,  and  ihal 
terial  was  furnished  on  the  last  date,  the  entire  work  is  completed  and  the 
Rust'Owen  Lumber  Co.  i'.  Fitch,  3  S.  building  accepted  by  the  owner,  sho«) 
Dak.  313.  a  substantial  compliance  with  the  cod. 

Tizaa.  —  It  is  not  necessary  to  allege  tract  and  Is  sufficient  to  entitle  him  loa 

the  date  of  the  agreement  for  furnish-  lieu.     Hobart  v.  Reeves,  73  111.  537. 

ing  the  materials.     It  is  sufficient  to  All^iag    Parfomaao*    Bofor*    nii>( 

give  the  date  when   the  debt   for  the  Totioa  of  Llan. —  In  Kcm   Yerk  it  has 

materials   became   due.      The    statute  been  held  necessary  to  allege  perform- 

makes    the    fixing    of    the    lien   have  ance  of  the  contract  before  the  notice 

reference  to  the  time  of  maturing  and  of  the  lien,  and  that  a  complajat  wbicli 

not  to  the  time  of  making  the  contract,  only   alleges    performance   before  the 

Gillespie  v.   Remington,  66  Tex.  106;  beginning   of   the  action  is  defective. 

Lyon  V.  Oice,  66  Tex.  95.  Jaques  v.   Morris,   3  E.   D.   Smith  (M. 

WlMMiaalii.-' In  Wisconsin  it  has  been  V.)  639. 

held  that  the  on  '     '        '           "  -    -~  . 
plaint    of    the  < 

charge   for   labor   or   materials   Is  not  PHwLngandPpogt  — Where  the« 

ground  of  demurrer,  but,  at  most,  of  a  plaint  in  an  action  by  a  subcontractor 

motion  to  make  more  definite  and  cer-  alleges  performance  of  the  contract  by 

tain.    Wilier  T'.  Bergen  thai.  50  Wis.  474.  the  principal  contractor,  it  is  not  com- 

1,  McDonald   v.  Night,   63   Ga.   161;  petent  to  show,  without  amending  the 

Dexter  v.  Glover,  62  Ga.  312.  com|ilaint,  a  substantial   performance 

It  has  been  held  that  a  complaint  consisting  in  completion  by  the  owner, 
which  alleges  that  the  building  was  according  to  a  provision  in  the  building 
completed  "on  or  about"  a  certain  contract  providing  therefor  on  the  coo- 
date,  and  that  the  lien  was  filed  within  tractor's  failure  to  do  so.  Beecher  r. 
thirty  days  after  completion,  is  not  ob-  Scbuback,  1  N.  V.  App.  Div.  359, 
jectionable  on  demurrer  for  failure  to  3.  Warren  v.  H»rns,  7  III.  307. 
allege  more  specilically  the  date  of  Butif  thecomplaintshowson  its  lace 
completion.  Wood  v,  Oakland,  etc.,  that  the  performance  of  the  contract 
Rapid  Transit  Co.,  107  Cal.  500.  has  not  been  completed,  and  that  the 

SnfflsUnt  CompUanoB  with  Contrast.  —  amount  claimed  was  to  be  paid  on  the 
Where  a  contract  requires  a  contractor  completion  of  the  contract,  it  is  demur- 
to  furnish  the  materials  and  complete  a  rable  and  cannot  be  cured  by  failure  to 
bnililing,  but  coDtaint  a  clause  that  the  answer  or  by  verdict.  Harmon  v.  Ash- 
owner  is  to  pay  a  third  party  a  certain  meut,  60  Cal.  439. 

978  Volume  XIII. 


MECHANICS'  LIENS. 


PrtlUon,  or  BIE. 


performance  is  within  the  period  Hmited  by  statute.' 

PiM»  or  PorfonnMieo.  —  The  complaint  or  petition  must  state 
where  the  labor  was  performed,' 

11.  Alleging  that  Money  Is  Doe.  —  The  complaint  or  petition 
must  allege  that  something  was  due  to  the  plaintiff  for  the  mate- 
rials or  services  on  which  the  lien  was  founded  at  the  time  the 
action  was  begun;'  and  must  show  what  amount  is  due.'     It 

1.  Belangei  v.  Hersey,  go  III  70;  8.  Crawfordsville  v,  Imin,  46  Ind, 
Rowley  I'.  James,  31  III.  -Uji;  Radcliff  43S:  Mcrritt  r.  Pearson,  58  Ind.  385; 
V.  Pierce,  13  111.  473.  note;  Brown  v.  Stubbs  ti.  Carinda,  elc,  R.  Co.,  6a 
Lowell,  79  111.  484;  Willamette  Falls  Iowa  iSo;  Roberts  v.  Campbell,  jg 
Transp.,  etc.,  Co,  v.  Smith,  i  Oregon  Iowa  678;  Doughty  v.  Devlin,  i  E.  D, 
Smith  (N.  Y.)  625;    SuUivai 


Unless  the  petition  shi 
face  that  there  was  sucb  a 
treated  of  in  the  statute  to  be  performed 
within  three  years,  and  tbe  payments 
to  be  made  within  one  year  thereafter, 
no  lien  exists.  McClurken  v.  Logan, 
33  111.  7g. 

OltjMtion    on    App««L  —  It    has  been 
held,  though,  that  a  complaint  defect!' 


E.  D.  Smith  (N.  Y.)  CBl ;  Watlrins 
V.  ^naw.  7  Ohio  Cir.  Ct.  Rep.  415; 
Dewey  v   Fifield,  a  Wis.  73. 

PramKtnn  Action,  —  An  averment 
that  the  defendant  promised  to  pay  the 
agreed  amount  "  upon  the  complecioa 
oE  tbe  building,"  and  also  that  at  the 
time  of  the  beginning  of  the  action  the 
building  was  not  completed,  renders 
in  this  respect  cannot  be'objected  to  for  the  complaint  bad,  as  there  can  be  no 
tbe  first  time  on  appeal,  where  the  foreclosure  until  the  debt  fornhich  the 
proof  shows  that  the  time  for  comple-  lien  is  given  is  due.  Harmon  v.  Ash- 
tion  is  within  the  statutory  period,  mead,  60  Cal.  439, 
Brown  v.  Lowell.  7g  111.  484.  1.  Crawfordsville  v.   Irwin.  46  Ind. 

S.  WillamelteFallsTran8p.,etc.,  Co,     438. 
f.  Smith,  t*Oregon  171.  Bfbrt  of  Deoiaadiiig  Too  Larg*  Stun. — 

A  petition  to  enforce  a  mechanics'  It  has  been  held  that  tbe  fact  that  loo 
lien  against  a  railroad  which  shows  large  a  sum  is  demanded  is  not  a  suffi- 
that  the  road  was  incorporated  under  cient  objection  to  defeat  tbe  petition, 
the  laws  of  another  state,  and  that  the     Buslield  v.  Wheeler,  14  Allen  (Mass.) 


MatlnK  Amoonti  Ihu  on  Sopanto  Bidld- 
Ings,  —  The  amount  due  on  each  build- 
ing must  be  stated  separately  in  the 
wnt.     Plummer  v.  Eckenrode.  50  Md. 

Statament  of  Amoont  Ihio  on  B«f«nl 
Clalu  Aaiignod.  —  Where  several  claims 
have  been  assigned  to  one  person, 
'  ing  only  the  total 
int  on  each  claim  is 
complaint  embody- 
'ithout  further  de- 


tain county  of  the  state  in  which  the 
action  is  brought,  is  not  bad  on  demur- 
rer as  seeking  to  enforce  a  lien  on  a 
part  only  of  a  road  in  that  state,  as  the 
court  will  not  assume  that  there  is  any 
part  of  the  road  in  the  state  except  the 

Ktrt  named.     Ireland  v.  Atchison,  etc., 
,  Co.,  7g  Mo.  572. 

Itt  an  action  to  enforce  a  mechanics' 
lien  against  a  railroad  company  for 
labor  in  the  construction  of  the  roadbed, 
a  complaint  which  shows  that  the  com- 
pany was  engaged  in  the  construction  lining  the  original  claims  is  insufficient. 
of  a  railroad  between  two  points  in  P.  Hanna  v.  Colorado  Sav.  Bank,  3  Colo, 
county,   that  the  company  contracted     App.  28. 

with  its  codefendants  for  tbe  construe-  Bpoot^dng  Itans  of  Aoeennt.  —  It  is  not 
lion  of  the  road,  that  the  contractors  essential  to  tbe  validity  of  a  mechanics' 
sublet  a  portion  of  the  work  to  the  lien  to  specify  tbe  items  of  the  account. 
plalnliEF,  that  the  plaintiff  performed  It  is  sufficient  to  set  forth  a  statement 
work  under  the  contract  in  the  construe-  of  the  demand  showing  the  nature  and 
lion  of  the  road  until  stopped  by  the  characierand  the  amountdueor  owing 
contractor,  and  that  the  work  was  of  thereon.  Lonkey  v.  Welts,  ib  Nev. 
certain    value,  is    not   demurrable   as     271. 

failing  to  show  that  the  work  was  per-  A  bill  to  enforce  a  mechanics'  lien 
formed  in  P.  county.'  Dean  v.  Rey-  on  railroad  property  referring  to  the 
nolds,  la  Ind.  App.  gy.  notices  filed  as  prescribed  by  statute. 
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has  been  held,  though,  that  a  petition  or  complaint  defective  in 

this  respect  is  cured  if  the  lien  claim  which  is  embodied  therein 
and  made  a  part  of  it  shows  that  something  is  due,*  and  that  a 
complaint  referring  to  a  bill  of  particulars  which  shows  the  amount 
due  to  the  plaintiff  is  sufficient.* 

Alleging  that  Koney  Wu  Due  Original  Contractor.  —  If  the  action  is  by 
a  subcontractor  or  materialman,  it  must  also  be  alleged  that  some- 
thing was  due  the  original  contractor  at  the  time  the  lien  was 
filed.' 

and  setting  out  in  detail  the  work  and  ler,   lo  Daly  (N.   Y.)  547;    Bailey   v. 

labor    performed    and  materials    fur-  Johnson,  i  Daly  (N.  Y.)  67. 

nished,  is  sufficient  though  it  does  not  North  Carolina,  —  Parsley  v,  David, 

specifically  set  out  the  particular  items  106  N.  Car.  225. 

stated  in  the  notice.     Texas,  etc.,  R.  Texas,  —  Mills  v,   Paul,   (Tex.   Cit. 

Co.  V.  Orman,  3  N.  Mex.  365.  App.  1895)  30  S.  W,  Rep.  558;  FuUco- 

Itams  Hot  Bet  Forth.  —  Judgment  can-  wider  v,  Longmoor,  73  Tex.  480. 

not  be  rendered  for  items  not  set  forth  United  States.  —  McNeal   Pipe,  etc., 

in  the  pleadings.     Briggs  v.  Bruce,  9  Co.  v,  Bullock,  38  Fed.  Rep.  565. 

Colo.  282.  Contra.  —  Roanoke  Land,  etc.,  Co.  v. 

1.  Huse  V,  Washburn,  59  Wis.  414.  Karn,  80  Va.  589;  Shenandoah  Valley 

Avermonti     Held     InsnAdent.  —  An  R.  Co.  v.  Miller,  80  Va.  821;   Sullivan 

averment  that  a  notice  of  lien  to  a  cer-  v.  Brewster,  i  E.  D.  Smith  (N.  Y.)  681 : 

tain  amount  was  filed  is  not  equivalent  Doughty  v,  Devlin,  i   E.  D.  Smith  (N. 

to  an  averment  that  that  or  any  other  Y.)  625,  wherein  the  court  said  that  a 

amount  was  due.     Crawfordsville    v.  plaintiff  is  not  bound   to  negative  a 

Irwin,  46  Ind.  438.  possible  defense;  it  is  enough  that  he 

So  a  statement  for  a  lien  which  is  shows  a  prima  facie  right  to  recover: 

attached  to  the  petition  as  an  exhibit,  '*  it  would  be  against  all  foimer  rales 

but  which  was  made  out  and  filed  some  to  require  the  plaintiff  to  prove  on  the 

months  before  the    beginning  of   the  trial   such  a  negative,  and  it  is  now 

action,  and  in  which  it  is  alleged  that  sufficient  for  a  plaintiff  to  aver  all  that 

something  was  due  when  the  statement  he  will  be  bound  to  prove  on  the  trial.*' 

was  made,  cannot  supply  the  place  of  Ezoc^on  to  Bnle  and  Qnaliiioatioiis. 

an  averment  that  something  was  due  —  In  an  action  by  a  subcontractor  to 

when  the  action  was  begun.     Stubbs  enforce  a  lien  under  the  Illinois  Me- 

V.  Clarinda,  etc.,  R.  Co.,  62  Iowa  280.  chanics'  Lien  Act,  §  45,  because  of  the 

Defects  in  HoUoe  Cnred  by  Complaint. —  original  contractor's  failure  to  complete 

Where  the  copy  of  the  notice  of  the  his  contract,  it  is  not  necessary  to  allege 

alleged  lien  is  stricken  out  of  the  com-  that  there  is  anything  due  to  the  origi- 

plaint  on  motion,  it  cannot  be  consid-  nal  contractor.     Doyle  v.  Munster,  27 

ered  by  the  court  in  determining  the  111.  App.  130. 

sufiiciency  of  the  complaint,  but  if  facts  So  it  has  been  held  that  although  a 

alleged  in  the  complaint  show  indebted-  subcontractor's  petition  for  lien  failed 

ness  of  the  defendant  to  the  plaintiff  it  to  show  an  indebtedness  by  the  defend- 

is  sufficient  on  demurrer.     Rankin  v,  ant  to  the  contractor,  and  the  defendant 

Walker,  65  Ind.  222.  testified  that  he  owed  the  contractor 

S.  Merritt  v.  Pearson,  58  Ind.  385.  nothing,  but  it  appeared  that  after  that 

8.  California.  —  Turner   v,  Strenzel,  time    the  defendant   had   made  some 

7oCal.  28;  Wilson  z/.  Barnard,  67  Cal.  payments   which   were   not    fully  ex- 

422;    Rosenkranz  v.  Wagner,  62  Cal.  plained  but  were  seemingly  under  the 

154:  Renton  v.  Conley,  49  Cal.  187.  contract,   the   petition   would  be   sus- 

Colorado.  —  Spangler    v.    Green,    21  tained.     Martin   v.    Morgan,   64  Iowa 

Colo.   505;   Jensen  v.   Brown,  2  Colo.  270. 

694;  Epley  V.  Scherer,  5  Colo.  536.  Averments     Held     Insnillcient.  —  An 

Illinois. — Thomas  v,  Illinois  Indus-  averment  that  during  the  coostructioQ 

trial  University,  71  111.  310.  of  the  building  the  owner  compelled 

Iowa.  —  Martin  v.  Morgan,  64  Iowa  the  contractor  to  abandon   the  work, 

170.  took  possession,  completed  it,  used  the 

New    York.  —  Leiegne    v.   Schwarz-  materials  furnished  to  the  contractor 
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Defeot  —  How  Cored.  —  It  has  been  held,  however,  that  a  petition 
or  complaint  defective  in  this  respect  is  cured  by  an  answer  which 
raises  this  issue,*  or  by  an  answer  which  admits  that  the  defend- 
ants are  indebted  to  the  original  contractor  in  a  greater  sum  than 
is  demanded  by  the  plaintiff.*  So  it  has  been  held  that  the 
defect  may  be  cured  by  amendment '  or  by  the  evidence.* 

How  Objeotion  BaUed.  —  It  has  also  been  held  that  if  a  complaint  is 
defective  for  stating  merely  a  conclusion  of  law  as  to  the  amount 
due  and  owing  from  the  owner  to  the  contractors,  the  objection 
can  only  be  raised  by  demurrer,  and  cannot  be  urged  for  the  first 
time  on  appeal.* 

12.  Alleging  Time  of  Payment.  —  In  some  jurisdictions  the  time 
of  payment  for  the  work  done  or  materials  furnished  must  be 
alleged,  and  it  must  appear  from  the  petition  that  such  time  was 
within  the  period  limited  by  statute,*  otherwise  the  complaint 
will  be  bad  on  demurrer.'' 

in  its  completion,  and  withholds  from        8.  Mills  v,   Paul,  (Tex.   Civ.    App. 

the  contractor  a  large  portion  of  the  1895)  30  S.  W.  Rep.  558. 
contract  price,  is  insufficient.    Turner        8.  Leiegne    v,  Schwarzler,   10  Daly 

V.  Strenzel,  70  Cal.  28.  (N.  Y.)  547. 

ATermants  Held  Soffieieiit.  —  A  com-        4.  Martin  v,  Morgan,  64  Iowa  270. 
plaint  alleging  that  after  the  lien  was        5.  Russ  Lumber,  etc.,  Co.  v.  Garrett- 

filed  the  defendant  paid  the  contractor  son,  87  Cal.  589. 

three  hundred  and  seventy-five  dollars,  6.  Phillips  v,  Hyde,  45  Ga.  220; 
and  also  five  hundred  dollars  as  a  con-  Moser  v.  Blatt,  24  111.  198;  Burkhart  r. 
sideration  for  cancellation  of  the  con-  Reisig,  24  111.  529;  Belanger  v,  Hersey, 
tract,  sufficiently  shows  that  when  the  90  111.  70;  Schroth  v.  Black,  50  111. 
lien  was  filed  something  was  due  to  the  App.  168;  McClurken  v.  Logan,  23  111. 
contractor.  Parsley  v.  David,  106  N.  79;  Brown  v.  Lowell,  79  111.  484;  Row- 
Car.  225.  ley  V.  James,    31    111.   298;    Cook  v. 

So  it  is  sufficient  to  allege  that  the  Heald,  21  111.  425;  Phillips  z/.  Stone,  25 

work  for  which  the  lien  is  claimed  was  111.  77;  Rowley  v.  James,  31  111.  298. 
done  for  the  contractor  upon  the  build-        Where  the  petition  contained  an  alle- 

ing.  and  that  the  owner  at  the  date  of  gation    that    the    labor    or    material 

the  notice  owed  him  a  certain   sum.  furnished  was  to  be  paid  for  on  per- 

Gilman  v.  Gard,  29  Ind.  291.  formance  or  delivery,  evidence  that  no 

It  has  been  held  that  a  complaint  time  for  payment  was  specified  by  the 

which    contains    averments    implying  parties  would  sustain  the  allegation,  for 

that  the  owner  is  indebted  to  the  con-  the  reason  that  when  no  time  is  speci- 

tractor  will  not  be  demurrable  though  fied  the  money  is  due  upon  the  delivery 

it  fails  to  state  that  at  the  time  the  or  performance.    Brady  z^.  Anderson,  24 

materials  were  furnished  no  payments  111.  no. 

had  been  made  by  the  owner  to  the        7.  Cook  v.  Rofinot,  21  111.  437;   Be- 

contractor.     Ditto  v,  Jackson,  3  Colo,  langer  v.  Hersey,  90  111.  70. 
App.  281.  Where  a  petition  to  enforce  a  me- 

ATermenti  Held  Sufficient  on  Domnrrer.  chanics'  lien  alleged  that  payment  was 

—  A  complaint   to  enforce  a  subcon-  to  be   made  as  the  work  progressed 

tractor's  lien   which   alleges  that  the  and  that  if  any  balance  should  remain 

landowner  contracted   with    the    con-  when  the  work  was  completed  it  was 

tractor  for  the  erection  of  a  building  is  to  be  paid  as  the  parties  might  agree, 

sufficient  on  demurrer,  without  stating  it  was  held  that  this  was  a  sufficient 

the  amount  payable  under  the  contract,  statement    of    the  time  of    payment. 

Indefiniteness     in     pleading    can     be  Mix  v.  Ely,  2  Greene  (Iowa)  513. 
reached  only  hy  motion  to  make  more        How  mrfbotiye  Petition  Kay  Be  Cured, 

definite.       Mcradden     v.     Stark,     58  —  A  petition  to  enforce  a  mechanics' 

Ark.  7.  lien   which   does   not  state  when  the 

1.  O'Donneil  v.  Kramer,  65  Cal.  353.  work   was    to   be  completed  and   the 
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IS.  Alleging  Demand  for  and  EefoBal  of  Payment  —  Where  the 

statute  only  gives  a  lien  on  demand  and  refusal  of  payment,  a 
demand  for  payment  of  the  amount  due  and  a  refusal  must  be 
alleged.*  In  the  absence  of  a  requirement  of  that  nature,  the 
complaint  need  not  allege  a  demand  for  payment.* 

14.  Description  of  Property  —  a.  Necessity  for  Description. 
—  The  petition  or  complaint  must  contain  a  description  of  the 
property  on  which  the  lien  is  sought  to  be  foreclosed,*  and  it  has 

money  paid   under  the  agreement  is  Indiana.  —  Munger  v.  Green,  oo  Ind. 

bad  on  demurrer,  but  if  an  answer  is  38;    Crawfordsville    v.   Barr,   65    Ind« 

put  in,  and  the  case  is  tried,  and  the  367. 

proof  shows  that  the  time  for  the  com-  Massachusetts.  —  Bristow    v.    Evans, 

pletion  and  payment  was  within  the  124  Mass.  548. 

time  limited  by  the  statute,  it  is  too  Minnesota.  —  Knox  v.  Starks,  4  Minn. 

late,  on  appeal,  to  raise  this  objection  20;    McCarty  v.  Van  Etcen,  4  Minn. 

to  the  petition.     Brown  v.  Lowell,  79  461:  Tuttle  v.  Howe,  14  Minn.  145. 

111.  484.  Missouri.  —  Williams   v.    Porter,    51 

A  petition   which  alleges  that  pay-  Mo.   441;    Peck  v.   Bridwell,    10   Mo. 

ments  were  to  be  made  in  instalments  App.  524;  Holland  v.  McCarty,  24  Mo. 

of  ten  per  cent  from  time  to  time  as  App.  82. 

the  work  progressed,  and  fully  made  New  York.  —  Duffy  v.   McManus,  3 

when  the   work  was  completed,   and  E.  D.  Smith  (N.  Y.)  657. 

that  the  work  was  to  be  completed  in  Pennsylvania.  —  Shaw  v.   Barnes,  5 

three  years,  without  fixing  any  precise  Pa.  St.  18;    Morrison  v.  Henderson,  24 

day,  is  good.     Reed  v.  Boyd,  84  111.  66.  W.  N.  C.  (Pa.)  38;    Short  v.  Ames,  121 

1.  Sheeley   v.    Funderburk.  47    Ga.  Pa.  St.  530. 

287;    Brantley  «/.  Raybon,  61  Ga.  211;  Wisconsin.  —  Dewey    v.    Tifield,    % 

Walls    V.    Rutherford,    60    Ga.    439;  Wis.  73;  Dean  v.  Wheeler,  2  Wis.  224; 

Anderson  v.  Beard,  54  Ga.  137;  Gilbert  Shaw  v.  Allen,  24  Wis.  563. 

V.  Marshall,  56  Ga.  148.  Correoting  Miatak»  or  IMboti  in  Hotioe 

,    A    bill    which  does  not  show  that  by  Complaint. —  In  the  notice  of  a  me- 

opportunity  was  given  to  the  defend-  chanics'  lien  lot  nine  was  by  mistake 

ant  corporation  to  pay  the  debt  after  it  named  instead  of  lot  eleven,  but  the 

became  due  and  before  suit  brought  is  complaint  referred  to  the  mistake,  and 

not  demurrable  where  it  is  shown  that  alleged  that  the  only  building  built  for 

the  defendant's  receiver  knew  of  the  or  owned  by  the  defendants  was  on  lot 

proceedings  to    file    the    lien.      Steel  eleven  instead  of  lot  nine,  and  that  it 

Brick  Siding  Co.  v.  Muskegon  Mach.,  could  be  easily  identified  by  the  descrip- 

etc,  Co.,  98  Mich.  616.  tion  in  the  notice.    The  complaint  was 

What  a  Soffident  Averment  of  Honpay-  held  good.     Newcomes  z'.  Hutchings. 

BMLt.  —  In    an    action   to  foreclose    a  96  Ind.  119. 

miner's  lien  an  allegation  that  the  de-  A  complaint  set  out  notice  of  lien  on 
fendant  for  whom  the  plaintiff  per-  *'  lots  one,  four,  five,  and  ten  in  block 
formed  the  services  for  which  the  lien  two,  in  section  sixteen,  township 
was  filed  has  paid  to  the  plaintiff  a  thirty-five  north,  range  five  west,  con- 
part  of  the  amount  due  therefor,  and  taining  eighty  acres,  more  or  less,  as 
that  the  same  is  now  due  and  owing  to  well  as  the  dwelling  house  erected 
the  plaintiff  from  the  defendant,  is  a  thereon,"  and  alleged  that  the  land 
sufficient  averment  of  nonpayment  in  was  in  Porter  county,  Ind.,  and  that  at 
the  absence  of  a  demurrer.  Palmer  v,  the  time  when  the  notice  was  given  aU 
Uncas  Min.  Co.,  70  Cal.  614.  the  parties  resided  in  Porter  county. 

S.  Rhodes    v.    Webb-Jameson    Co.,  It  was  held    that    these    allegations, 

(Ind.  App.  1898)  49  N.  E.  Rep.  283.  taken  with  the  fact  that  the  court  judi- 

8.  Alabama.  —  Montgomery       Iron  cially  knew  that  there  was  a  section 

Works  V.  Dorman,  78  Ala.  218.  of  land  of  that  description  in  Porter 

Colorado,  —  Martin  v.  Simmons,   11  countv,  were  sufficient  to  cure  the  de- 
Colo.  411.  fects  in  the  notice,  and  that  the  com- 

IlHnais. — Tumey  v.  Saunders,  5  III.  plaint  was  good  on  demurrer.     White 

597;  Quackenbush  v.  Carson,  21  111.  99.  v.  Stanton,  iii  Ind.  54a 

883  Volume  XIIL 


ConpUint, 


MECHANICS'  LIENS. 


Petition,  or  BlU. 


"been  held  that  it  makes  no  difference  that  the  notice  or  claim  of 
lien  containing  a  description  is  annexed  to  and  declared  a  part 
of  the  complaint*  In  the  matter  of  description  the  petition  or 
complaint  should  substantially  agree  with  the  notice  or  claim  of 
lien  filed  of  record.*  The  land  described  must  be  that  upon  which 
the  labor  was  performed.  No  lien  can  be  enforced  on  land  not 
included  in  the  petition,  though  it  be  contiguous  to  the  parcel 
described.' 

b.  How  Property  Described.  —  The  property  should  be 
described  with  sufficient  accuracy  to  enable  the  court  to  decree 
the  sale  and  the  purchaser  to  find  the  property  under  such 
description,*  or  so  as  to  enable  one  who  is  familiar  with  the 
Iqcality  to  identify  the  property  *  with  reasonable  certainty  and 


1.  Shaw  V,  Allen,  24  Wis.  563. 

In  Tirginia  it  has  been  held  that  a 
mortgage  containing  a  particular  de- 
scription of  the  property,  attached  as 
an  exhibit  to  the  bill,  will  be  a  suffi- 
cient  description.  Richlands  Flint 
Glass  Co.  z:  Hiltebeitel,  92  Va.  91. 

2.  Bristow  v,  Evans,  124  Mass.  548. 
Immaterial     Variaaoe.  —  Where     the 

claim  of  lien  described   the   building 


a  description  of  fifteen  acres  by  their 
exterior  boundary  is  not  sufficient  to 
**  identify "  the  properly  within  the 
requirements  of  the  statute.  Rawson 
V.  Sheehan,  78  Mo.  668. 

So  a  complaint  describing  the  prop- 
erty as  a  tract  of  ten  acres,  in  an  incor- 
porated city,  is  not  sufficient.  Pilz  v. 
Killingsworth,  20  Oregon  432. 

A  notice  of  a  mechanics'  lien  recited 


remodeled  as  situated  upon  forty-eight  that  the  party  had  furnished  materials 

feet  of  the  lot,  and  the  complaint  de-  used  in  the  erection  of  a  building  on 

scribed  the  building  as  situated  upon  part  of  a  certain  lot,  and  that  he  in- 

the  entire  lot,  the  variance  was  held  tended  to  claim  a  lien  on  such  part,  but 

immaterial.      Brunner    v.    Marks,    98  neither  in  the  notice  nor  in  the  corn- 


eal. 374. 

8.  Foster    v.    Cox, 
Landers    v.    Dexter, 
Rathbun  v.  Hayford,  5  Allen  (Mass.) 
406;  Stevens  v.  Lincoln,  114  Mass.  476. 

4.  Knox  V,  Starks,  4  Minn.  20. 

5.  Quackenbush  v,  Carson,   21   111. 
99;  Bradish  v,  James,  83  Mo.  313. 

The  complaint  must  contain  a  suffi- 


plaint  was  there  any  particular  descrip- 

123    Mass.    45;     tion  of  such  part  by  metes  and  bounds. 

106    Mass.    531;     It  was  held  that  although  the  notice 

was  sufficient  the  complaint  was  not. 
Crawfordsville  v.  Barr,  65  Ind.  367. 

So  the  following  descriptions  are  in- 
sufficient: '*One  acre,  more  or  less, 
lying  north  of  and  adjoining  the  north- 
west corner  of  Sixby*s  addition  to  the 


cient  description  of  the  premises  to  en-  village  of  Van  Buren,  in  the  county  of 
able  the  sheriff,  in  the  event  of  the  La  Grange,  state  of  Indiana."  Nlun- 
defendant  having  more  than  one  build-  ger  v.  Green,  20  Ind.  38.  A  building 
ing  in  the  same  locality,  to  determine  "  situated  upon  block  109,  in  the  town 
beyond  a  doubt  by  the  judgment  the  of  C."  McCarty  v.  Van  Etten,  4  Minn, 
premises  to  be  sold.  Duffy  v,  Mc-  461.  So  a  claim  for  a  lien  on  "  several 
Manus,  3  E.  D.  Smith  (N.  Y.)  657.  buildings  and  a  certain  oil  refinery,"  on 
Detoription  Held  Insoi&oieiLt.  —  That  land  which  is  described  (though  erro- 
"  the  said  house  is  situate  on  a  tract  of  neously)  but  which  claim  does  not  state 
twelve  acres,  more  or  less,  included  in  the  material,  form,  size,  height,  or  other 
said  quarter  section  above  described,  description  of  the  buildings  sufficiently 
and  in  that  portion  of  said  quarter  sec-  to  identify  them,  is  insufficient.  Short 
tion  known  and  described  as  William  v.  Ames,  121  Pa.  St.  530. 
Campbell's  addition  to  Galena,  and  the  Daieriptioiii  Held  Sidftdent.  —  "A  cer- 
said  house  is  known  and  designated  as  tain  piece  or  parcel  of  land,  *  *  * 
'Argyle  Cottage,*  in  which  said  Wil-  being  about  three  acres  of  land  lying 
liam  Campbell  now  resides."  Turney  in  the  southeast  corner  of  the  southwest 
V,  Saunders,  5  111.  527.  (]^uarterof  the  northwest  quarter  of  see- 
In  an  action  to  enforce  a  lien  on  a  tion  twenty-two,  in  township  fifteen 
building  situated  on  an  acre  of  ground,  north,  of  range  ten  west  of  third  P.M.** 
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accuracy.  A  description  of  this  nature  will  be  sufficient.'  "The 
same  certainty  of  description  is  requisite  as  in  case  of  a  levy 
under  execution,  so  that  the  court  may  be  informed  what  land  to 
order  sold,  and  the  purchaser  be  able  to  locate  it."  * 

f.  Description  Good  in  Part  and  Bad  in  Part.  —  If  the 
buildings  are  sufficiently  described  the  lien  may  be  good  as  to 
them  although  bad  as  to  the  land.'  If  the  petition  contains  a 
description  of  more  land  than  is  subject  to  the  lien,  the  proceed- 
ing will  not  for  that  reason  be  void,  if  the  error  was  not  made 
with  fraudulent  intent.^*  So  if  the  property  is  described  by  par- 
ticulars which,  in  a  deed,  would  be  sufficient  to  pass  the  title,  the 
addition  of  other  descriptive  matter  which  is  incorrect  will  not 
invalidate  the  complaint  or  render  an  amendment  necessary,* 

16.  Showing  Keqtiiute  Steps  to  Create  Lien  ^  a.  Service  of 
Notice  or  Claim  ok  Lien  —  {y)  Alleging  Service. — Where 
service  of  notice  of  an  intention  to  hold  a  lien  is  required  by 
statute,  the  petition  or  complaint  in  an  action  to  foreclose  a  lien 

QuaclCEnbush  t.  Carson,  3i  111.  9g.  "A  wi 

block  of  seven  houses.  situa,lcil  on  the  ihc 

corner  of  Tremont  and  Kendall  streets,  377. 

in  the  city  of  Boaton,  supposed  to  be-  So  a  description  of  land  as"  bounded 
long  10  Dr.  F.  H.  Smith,  the  land  on  on  G  street  "  is  sufficient  on  proof  that 
which  said  building's  are  situated  the  street  was  known  as  G  street, 
measuring  about  one  hundred  and  litty  whether  that  be  its  true  nauie  or  not. 
(eet  on  said  Tremont  street."  Patrick  Dodge  v.  Hall,  l63  Mass.  435.  And  if 
V.  Smith,  120  Mass.  510.  "A  part  of  the  land  on  which  a  building  is  situ- 
loi  No.  110.  as  the  same  is  designated  ated  19  described  accurately,  it  will  be 
on  the  original  plat  of  the  town,  now  sufficient  to  describe  the  building  as 
city,  of  C,  and  the  building  situated  a  "  certain  building."  North  v.  Li 
thereon,  lately  erected,  known  as  the  Flesh,  73  Wis.  520.  It  has  been  held 
City  Building,  "  ■  •  for  material  not  a  fatal  detect  that  the  land  is  de- 
furnished  in  the  erection  of  said  build-  scribed  as  owned  by  a  man  and  wile 
ing."  Crawfordsvilie  v.  Boois,  76  Ind.  when  the  labor  was  furnished,  when  io 
31.  "  House  No.  313,  occupied  by  said  fact  they  were  not  joint  owners. 
R.  as  his  residence,  and  being  on  a  Dodge  t.  Hall,  iGS  Mass.  435. 
lot  or  tract  of  land  bounded  "  by  cer-  A  complaint  alleging  the  erection  of 
tain  premises  and  streets  in  a  desig-  a  "  structure  "  has  been  held  sufficient 
nated  city  and  county.  Gillespie  v.  on  demurrer  without  alleging  speciS- 
Remington,  66  Tex.  loB.  "Building  cally  what  has  been  constructed.  Park- 
No.  181,  South  Leaviit  street,  in  the  er  Land,  etc.,  Co.  v.  Reddick,  iS  Ind. 
city  of  Chicago,"  further  described  as  App.  616. 

"  lot  8  and  19  in  block  No,  i  of  Banks'  1.  Dodge  v.  Hall,  t6£  Mass,  43;. 

subdivision   of   lot   9   in    block    11    of  3.  Montgomery  Iron  Works  c.  Dor- 

Rochwell's     addition     to     Chicago."  man,  78  Ala.  231.     See  also  Munier  tv 

Buckley  v.  Boutellicr,  61  HI.  293.     "A  Green,  20  Ind.  38;  TulUe  v.  Howe,  14 

certain   lot  of   ground   situate  in   the  Minn.  145;  Williams  v.  Porter,  ;r  llo. 

city    of    Dubuque    and     known     and  441. 

described  as  lot  numbersevenhundred  3.  Turner  r.  Robbirs,  76  Ala.  59J. 

and   fitly-one,"  and  "a  certain  brick  4.  White  Lake  LumberCo.  t.  Russell, 

house   upon   said  lot,     •    *    •    to  be  32  Neb.  126:  Bradish  t.  James,  83  Mo, 

twenty  tcet  by  thirty,  two  stories  high,  313.     See   also   De   Witt   i".  Smith,  63 

and  a  cellar."     O'Halloran  ».  Sullivan,  Mo.  363;  Oster   v.   Rabeneau,  46  Mo. 

1  Greene  (Iowa)  75.     A  large  building  595. 

on  certain  lots  in  a  cenain   block  be-  6.  Btown    v.    La    Crosse    City  Gi» 

longing    to    the    defendant,    together  Light,  etc.,  Co..  16  Wis.  555. 
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must  show  that  service  of  such  notice  has  been  duly  made,*  and 
in  one  state  the  original  notice,  or  a  copy  thereof,  is  a  necessary 

part  of  the  complaint  and  must  be  filed  therewith,  as  being  the 
foundation  of  the  action.*  This,  however,  does  not  relieve  the 
pleader  of  the  necessity  of  alleging  service  of  such  notice,  although 

the  exhibit  thus  attached  on  its  face  shows  service.' 

(2)  Setting  Forth  Contents.  —  So  it  has  been  held  that  the  peti- 
tion or  complaint  should  set  forth  the  contents  of  the  notice, 

that  it   may  be  shown  that   it  sufficiently   complies  with   the 

1.  //AVf^x.  —  Muaster    v.   Doyle,   50  8.  Scottr.  Goldinghorst,  123  Ind.  268; 

111.  App.  672.  McCartyz/.  Burnet,  84  Ind.  23;  Busen- 

Indiana,  —  Lawton  r.  Case,  73  Ind.  bark  v.  Etchison  Ditching  Assoc,  62 

60;    Adams   v.  Shaffer,  132   Ind.  331;  Ind.  314;  Wassonz/.  Beauchamp,ii  Ind. 

Irwin  V.  Crawfordsville,  72  Ind.   iii.  18;  Davis  «/.  McMillan,  I3lnd.  App.424. 

Compare  School  Town  v.  Gebhart,  61  Compare  Irwin    v.    Crawfordsville,    58 

Ind.  187.  Ind.  492;    Adamson  v.  Shaner,  3  Ind. 

Maryland,  —  Wehr    zr.    Shryock,    55  App.  448,  in  which  cases  it  was  held 

Md.  334.  that  in  an  action  by  a  subcontractor 

Michigan.  —  Roberts    v.    Miller,    32  against  the  owner  it  is  not  necessary  to 

Mich.  289.  make  a  copy  of  the  notice  served  on 

Missouri,  —  Heltzell    v,    Hynes,    35  the  owner  a  part  of  the  complaint. 

Mo.  482.  Aider  by  Yerdiot.  —  It  has  been  held 

Montana.  —  Whiteside  v,  Lebcher,  7  that  insufficiency  of  allegations  as  to 

Mont.  473.  notice  is  cured  by  verdict  where  proof 

New  York.  —  Donnelly   v.   Libby,   i  of    the    facts    has    been   fully    made. 

Sweeny  (N.  Y.)  259;   Schillinger  Fire  Gibson  v,  Nagel,  15  Mo.  App.  597. 

Proof  Cement,  etc.,  Co.  v.  Amott,  (Su-  To  Whom  Votioe  Olyen.  —  Under    a 

preme  Ct.)  14  N.  Y.  Supp.  326.  statute    providing    that    the    subcon- 

Oregon.  —  Pilz  v.  Killiagsworth,   20  tractor  .  shall     serve    notice    on    an 

Oregon  432.  "  owner  or    his  agent,"   the   petition 

Texas.  —  Pool  v.   Sanford,   52  Tex.  should  state  whether  notice  was  served 

621;    Sens  V.  Frentune,  54  Tex.  218;  upon  the  owner  or  his  agent.     Muns- 

Horan  v.  Frank,  51  Tex.  401.  ter  v.  Doyle,  50  111.  App.  672. 

Wisconsin  —  Suit  by  Saboontraotort.  —  Notice  to  Corporation.  —  In  an  action 
Where  an  action  is  brought  by  original  to  foreclose  a  lien  against  a  corpora- 
contractors  instead  of  subcontractors,  tion,  an  averment  that  "  during  the 
the  complaint  will  not  be  demurrable  time  plaintiff  was  delivering  and 
under  the  Wisconsin  statute  (Rev.  furnishing  the  said  bricks  for  said  pur- 
Stat.,  §§  33i5»  3322)  because  it  fails  to  pose,  he  notified  the  defendant  corpo- 
allege  that  the  requisite  jiotice  was  ration  that  he  was  furnishing  the 
given  to  the  owners  of  the  property,  bricks  for  said  structure,"  is  sufficient, 
Fredrickson  v.  Riebsam,  72  Wis.  without  averring  to  what  office  or  per- 
587.  son  representing   the  corporation  the 

Allegation  In  Each  Separate  Canee  of  notice  was  given.     It  is  the  statement 

Aotlon     ITnneoeBsazy. —  Under       Mill's  of  a  fact  and  not  of  a  legal  conclusion. 

Annot.  Stat.  Colo.,  §  2894,  permitting  Quaack  v.  Schmid,  131  Ind.  185. 

any    claimant,    whether    assignee    or  Notice  to  Owner.  —  Where  material  is 

otherwise,  to  include  all  his  liens   in  furnished  to  a  contractor,  the  notice  of 

one  statement,  a  complaint  in  an  action  an  intention  to  require  a  mechanics' 

on  several  mechanics'   liens,  some  of  lien    given     under    Rev.    Stat.     1894^ 

which  belong  to  the  plaintiff  in  his  own  §  7257,  need  not  contain  a  recital  show, 

right  and  others  to  him  as  assignee,  ing  that  notice  has  also  been  given  to 

need  not  allege  in  each  separate  cause  the  owners  in  accordance  with  section 

of  action  thereon  that  he  served  the  5  of  said  act.     In  an  action  to  foreclose 

written  notice  and  filed  the  statement,  the  lien   however,  it  must  be  averred 

if  such  allegation  is  contained  either  at  in   the   complaint  and  proved  on  the 

the  beginning  or  end  of  the  complaint  trial    that     such    notice    was    given, 

relating  to  such   Hens.     Rialto   Min.,  Adams  v.  Shaffer,  132  Ind.  331. 

etc.,  Co.  V.  Lowell,  23  Colo.  253.  8.  Pool  v.  Sanford,  52  Tex.  621. 
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statute,'  and  that  a  general  averment  that  due  notice  was  given 
is  insufficient.'  If  the  notice  as  set  out  shows  on  its  face  that  it  is 
insufHcient,  the  pleading  will  be  demurrable." 

*.  Filing  of  Notice  or  Claim  of  Lien  —  (i)  SkowingFact 
of  Filing.  —  The  petition  or  complaint  must  allege  the  tiling  of 
the  notice  or  claim  of  lien  *  in  the  office  desi^ated  by  statute ;  * 
and  the  fact  that  an  exhibit  is  attached  to  the  petition  to  enforce 
a  mechanics'  lien  which  shows  the  recording  of  the  claim  docs 


1.  Russ  Lumber,  etc.,  Co.  f.  Garrett- 
son,  87Cal.  589;  Schillinger Fire-Proof 
Cemeni.  etc.,  Co.  v.  Arnott,  (Supreme 
Ct.)  14  N,  V.  Supp.  326;  Kechler  -j. 
Stumme.  36  N.  Y.  Super.  Ct,  337:  Bli 
V,  Killings  worth,  20  Oregon  433. 
Conlra.  Glass  v.  St,  Paul  Park  Car- 
riage, etc.,  Co., 43  Minn.  338;  Watrons 
V.  ElmendoK.  55  How.  Pr.  (N.  Y.  C. 
PI.)  461. 

9.  Kechler  v.  Slumme.  36  N.  V. 
Super,  Ci,  337;  Pill  v.  Killings  worth, 
so  Oregon  431. 

ATamunt  Hald  BulBoient.  —  A  com- 
plaint alleging  that  materials  were 
furnished  by  the  plaintiff  for  the  con- 
struction of  a  building  at  the  request 
of  contractors  named,  and  stating  in 
general  terms  the  kind  and  total  price 
of  the  materials  and  that  the  plaintiff 
gave  the  owner  a  written  notice  that  it 
had  agreed  to  furnish  the  materials  as 
aforesaid,  sufficiently  shows  the  con- 

menls  of  the  statute.     Rush  Lumber, 
etc..  Co.  !■.  Garrettson,  87  Cal.  589. 

So  in  Indiana  it  has  been  held  that  a 
description  of  the  notice  in  general 
terms  with  reference  to  (he  place  of 
record  thereof  is  sufficieal.  McCarty 
V,  Burnet,  84  Ind.  23. 

ATerment  H«U  buoftolent. —  In  a 
complaint  in  proceedings  to  foreclose 
a  mechanics'  lien,  an  allegation  that 
"  a  notice  in  conformity  with  such 
statute  to  create,  and  whereby  there 
was  created,  a  lien  "  in  ifae  plaintiff's 
favor,  was"  filed  in  the  office  of  the 
clerk,"  etc..  and  thereafter  upon  due 
notice  to  the  defendant  to  appear 
herein  and  account,  etc.,  an  order  was 
entered  authorizing  the  putting  in  of 
the  pleadings  herein,  is  insufficient  in 
that  it  neither  sets  out  the  notice  nor 
gives  it  substance,  the  word  "due" 
being  a  mere  conclusion  of  law  and 
not  a  lUtement  of  fact.  Kechler  c. 
Stumme,  36  N.  V.  Super.  Ct.  337. 
>.  Minor  V.  Marshall,  6  N.  Mex.  lu. 

4,  Arkansas  River  Land,  etc..  Co. 
V.  Flinn,  3  Colo.  App.  381;    Boats  v. 


Clifford,  44  Ind.  346;  Crawfordsville 
V.  Barr.  45  Ind.  ajS;  Crawford sville  o. 
irwin,  46  Ind.  43B:  Fordycc  v.  Pipher, 
84  Ind.  86;  Bradish  v.  James.  83  Ho. 
313;  Gault  V.  Soldani,  34  Mo.  150; 
Sutnmerman  v.  Knowlcs,  33  N.  J.  L 
301;  Wright  V,  Allen.  36  Wis.  661. 

nUng  Contnet  vitb  VotiM.  —  Under 
Nevi  York  Laws  1875,  c.  379,  it  must 
affirmatively  appear  from  the  complaint 
that  the  written  contract  on  which  the 
plaintiff  claims  was  filed  with  the  notice 
of  the  lien.  O'Brien  v.  Robinson,  s 
Month,  L.  Bui,  (N.  Y.)  54. 

5.  Dalles  Lumber,  etc.,  Co.  v.  Wasco 
Woolen  Mfg.  Co.,  3  Oregon  527;  Gaull 
».  Soldani,  34  Mo.  150;  Fordyce  o. 
Pipher,  84  Ind.  86;  Boals  v.  Intrup,  40 
111.  App.  63;  Summerman  :;.  Knowtes. 
33  N.  J.  L.  aoa;  Arkansas  Cent.  R.  Co. 
V.  McKay,  30  Ark.  68a. 

Avmnant  Hald  BoiBident. —  An  aver- 
ment that  the  statement  was  6led  with 
the  county  clerk  and  recorded  by  him 
in  a  specified  book  shows  a  sufficient 
compliance  with  the  statnlory  provi- 
sions on  that  subject.  Lignoski  f. 
Crooker,  (Tex.  Civ.  App.  1893)  33  S.  W. 
Rep.  774- 

Avnrntiit  Hald  InrottdMt.  —  When  a 
statute  requires  the  "  statement  "  of  a 
mechanics'  lien  to  be  filed  in  the  ofBct 
of  the  "  clerk  of  the  court,"  instead  of 
in  the  office  of  the  "  register  of  mesne 
conveyance,"  a  petition  to  enforce  a 
lien  which  alleges  that  ibe  statement 
was  filed  in  the  latter  office  will  be  held 
demurrable.  Waringr.  Miller  Batting, 
etc.,  Co.,  36  S.  Car.  310. 

Amandmoit  to  Bhow  liUng  wia  Fn|W 
Ottter  PwrniwlMe.  —  Where  a  petitioa 
to  enforce  a  mechanics'  lien  alleges  that 
the  statement  had  been  filed  with  tbe 
clerk  of  the  court,  and  is  held  bad  on 
demurrer  by  reason  of  this  allegation, 
it  is  error  to  refuse  a  motion  to  amend 
by  inserting  an  allegation  of  a  filing 
with  the  proper  officer.  Wariag  v. 
Miller  Batdng,  etc.,  Co.,  36 S.  Car. 310. 
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not  relieve  the  plaintiff  of  the  necessity  of  making  this  allegation.* 
Showing  tbftt  Votioe  Waa  Tiled  Within  Statntorj  Period.  —  So  it  must  be 
shown  that  the  notice  or  claim  was  filed  within  the  time  required 
by  statute.* 

1.  Pool  V,  Saaford,  52  Tex.  621.  work  *'  is  sufficient  as  against  a  motion 

2.  Alabama.  —  Cook  v.  Rome  Brick  to  strike  out  the  notice   for  the  com- 
Co.,  98  Ala.  409.  plaint,  and  is  not  controlled  by  special 

Arkansas.  —  Arkansas  Cent.  R.  Co.  averments  showing  that  the  work  was 

V,  McKay,  30  Ark.  682.  submitted  to  inspection  and  test  at  an 

Indiana.  —  Lawton  v.  Case,  73  Ind.  earlier  day  if  it  is  also  shown  that  de- 

^;  Craw  fords  ville  v.  Barr,  45  Ind.  258;  fects  were  thereby  disclosed  which  post- 

Sharpe  v.  Clififord,  44  Ind.  346;  Craw-  poned  its  actual  completion  to  the  date 

fordsville  v.  Irwin,  46  Ind.  438;  Craw-  alleged.     Jefiferson ville  Water  Supply 

fordsville  v.  Brundage,   57   Ind.   262;  Co.  v.  Riter,  138  Ind.  170.     An  aver- 

Crawfordsville   v.    Boots,  76   Ind.    32;  ment  that  notice  of  lien  was  filed  in  the 

Crawford     v.    Powell,     loi    Ind.   421 ;  recorder's  office  on  a  specified  date  suffi- 

Fordyce  v.  Pipher,  84  Ind.  86.  ciently  shows  that  the  notice  was  re- 

Minnesota.  —  Hurlbert  v.  New  Ulm  ceived  in  the  recorder's  office  on  that 

Basket    Works,    47    Minn.   81;    T.    D.  date.      Carriger    v.   Mackey,    15    Ind. 

Moran  Mfg.  Co.  v.  Clarke,    59  Minn.  App.  392. 

456.  Ayerment  of  Filing  in  Each  Cause  of 

Missouri.  —  Heltzell  v.  Langford,  33  Aetion  —  When    Unneoesiary.  —  Where 

Mo.  396;  Gault  V.  Soldani,  34  Mo.  150;  the   statute  allows  the  assignment  of 

Bradish  ^'.  James,  83  Mo.  313;  Clark  v.  claims,  and  also  allows  all  claims  held 

Brown,  22  Mo.  140.  by  one  claimant  to  be  included  in  one 

Nevada. — Skyrme  v.  Occidental  Mill,  statement  for  a  lien,  if  the  plaintiff  has 

etc.,  Co.,  8  Nev.  219.  served  the  notice  and  filed  the  state- 

Texas.  —  Pool   v.   ^anford,    52  Tex.  ment,  which  includes  several  claims, 

621.  the  complaint  need  not  allege  service  of 

IVisconsin.  —  Dewey  v.  Fifield,  2  Wis.  notice  and  filing  of  the  statement  in 

73;  Dean  v.  Wheeler,  2  Wis.  224.  each  separate  cause  of  action  stated. 

Ayermente  Held   SnAoient.  —  A  com-  Rialto  Min.,   etc.,  Co.   v.   Lowell,  23 

plaint  sufficiently  alleged    compliance  Colo.  253. 

with  a  statutory  requirement  that  an  Mistake  in  Votioe  Cured  by  Complaint.  ^- 

account  be    filed   within   ninety  days  The  California  statute  (Code  Civ.  Pro., 

after  the  materials  were  furnished,  by  §  1187),  prescribing  what  a  notice  of 

alleging  that  the  account  was  filed  on  a  claim  of  a  mechanics'  lien  shall  contain, 

specified    day,    which    was    less  than  does  not  require  a  statement  of  the  date 

thirty  days  after  the  last  of  two  days  of  completion  of  the  work,     h  mistake 

between   which   they   were  alleged  to  in  stating  the  date  does  not  vitiate  the 

have     been     furnished.      Rust-Owen  lien  where  the  complaint  alleges  that 

Lumber  Co.  v.  Fitch,  3  S.   Dak.  213.  the  notice  was  filed  within  the  statu- 

So  where  the  bill  shows  that  the  last  tory  period.    Slight  v.  Patton,  96  Cal. 

charge  in  the  account   was  for  work  384. 

during  the  month  of  October,  and  the  Ayerments  Held  Insnffident.  —  It  will 
lien  was  filed  for  record  on  November  not  be  sufficient  to  allege  generally  that 
8,  it  is  sufficiently  shown  that  the  lien  the  notice  required  by  statute  was  duly 
was  filed  within  thirty  days  as  required  made  out  and  filed,  as  this  is  merely  a 
by  statute.  Richlands  Flint  Glass  Co.  conclusion  of  law.  Pilz  v.  Killings- 
V.  Hiltebeitel,  92  Va.  91.  An  allega-  worth,  20  Oregon  432.  So  where  the 
tion  that  the  last  work  was  done  Nov.  statute  requires  notice  of  lien  to  be  filed 
S,  1881,  and  that  the  petition  was  filed  within  sixty  days  after  the  completion 
Jan.  3,  1881,  '*  within  six  months  from  of  the  building,  an  averment  that  the 
the  time  of  doing  such  work,"  suffi-  notice  was  filed  within  sixty  days  after 
ciently  shows  that  the  filing  was  in  due  the  money  was  to  have  been  paid  is  in- 
time  and  that  the  date  given  was  a  sufficient.  Crawfordsville  v.  Irwin,  46 
clerical  error.  Edleman  v.  Kidd,  65  Ind.  439.  And  a  complaint  which 
Wis.  18.  An  averment  that  notice  was  merely  alleges  that  the  labor  was  per- 
filed  '*  within  sixty  days  after  the  fur-  formed  '*  during  the  years  1892  and 
nishing  of  the  material  and  doing  said  1893,"  and  that  the  statement  of  lien 
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(2)  Showing  that  Filing  Was  in  Time.  —  The  time  of  filing  is  a 
material,  issuable  fact,  which  must  be  alleged,  and  without  which 
the  pleading  does  not  show  a  cause  of  action.  It  is  not  enough 
to  aver  the  filing  of  the  demand  without  an  averment  of  the  time 
when,  for  a  filing  at  the  wrong  time  is  as  inefficacious  as  no  filing. 
The  time  of  filing  should  be  shown,  so  that  the  court  may  see 
and  pronounce  the  judgment  of  the  law  that  a  cause  of  action 
exists,  and  that  the  defendant  may  have  an  opportunity  of  taking 
issue  upon  the  facts  material  to  the  plaintiff's  right.' 

TuTBT  of  Defoot.  —  It  has  been  held  that  an  objection  to  the 
Complaint  for  failure  to  allege  the  filing  of  the  claim  in  time 
should  be  taken  advantage  of  by  demurrer,  and  that  after  issue 
joined  and  decision  rendered  on  the  merits,  the  pleading  will  be 
upheld  by  ever^y  legal  intendment.* 

Alleging  TeriflMtlan.  —  If  the  statute  requires  the  notice  to  be 
verified  before  filing,  the  complaint  will  be  demurrable  unless  it 
alleges  that  this  was  done.' 

16.  Showing  that  Land  Is  Within  Statntory  Limit.  —  It  is  not 


was  filed"  November  6, 18133, 
cieni  to  show  chat  tbe  stal< 
filed  wiihin  ninety  daja  after  [he  labor 
was  performed.  J.  D.  Moran  Mfg.  Ci 
V.  Clarke,  5g  Minn.  456.  An  avcrmei 
that  on  a.  cerlain  day  named  the  plaii 
tiff  filed  "  a  notice  of  lien  claimed  o 
said  premises  for  the  indcbtedne; 
aforesaid,  wbich  notice  was  duly  vei 
fied,  and  specified  the  amoant  of  tl; 
claim  as  above  stated,  and  specified  di 
ftndant  Smi(  as  the  owner  of  sai 
premises,  which  were  therein  full 
described,"  is  not  a  substantial  compl 
ance  with  the  statute.  Fay  7'.  Adams, 
6  Mo,  App.  566, 

Oomplunt  Showing  IninffloiBnt  Filing 
lot  Aided  by  Sapplemrot&l  CompUlnt.  — 
The  filing  of  a  verified  statement  of 
lien  operates  as  the  creation  of  tbe  lien, 

before  thislsdone.  Acomplaintshow- 
ing  an  insufScient  filing  is  not  aided  by 
a  supplemental  complaint  showing  a 
filing  after  suit  brought.  Meyer  v. 
Berlandi,  39  Minn,  438. 

1.  Heltzell     V.     Ungford,    33     Mo. 

Pleading  Bad  on  lu  Faos  Demmralile, 
~  When-  the  pleading  shows  on  iis  face 
that  the  lien  was  not  filed  witbin  the 
statutory  period,  and  shows  no  excuse 
for  failure  so  to  file  It,  a  demurrer 
thereto  will  be  sustained.  Rittenhouse 
V.  Sable,  43  111.  App,  558;  Phillips  v. 
Rfiberts.  afi  W.  Va.  783. 

Conitmotloa  of  Complaint  aa  to  Time  of 
Filing  Statement, —Where  the  complaint 


alleged  that  part  of  the  debt  accrued  in 
March,  part  in  April,  and  pan  in  May, 
and  the  statement  was  filed  on  the  9th 
of  July,  it  was  licld  that,  construing  the 
complaint  against  tbe  plaintiff,  it  would 
be  intended  that,  part  of  the  debt  ac- 
crued before  March  gth,  more  than  foar 
months  before  the  filing  of  the  state- 
ment, and  the  complaint  Would  be  in- 
sufBcient,  Coot  v.  Rome  Brick  Co., 
9S  Ala.  409. 

3,  Skyrme  v.  Occidental  Mill,  etc., 
Co.,  8  Nev.  aig.  See  also  Clark  r. 
Brown,  33  Mo,  14a,  where  it  was  held 
that  although  the  complaint  shoold 
show  the  giving  and  filing  of  the  notice 
within  the  required  time,  yet  if  the 
answer  does  not  contest  the  validity  of 
the  lien  because  of  tbe  want  of  timely 
notice,  and  the  defendant  does  not  ex- 
cept to  any  act  of  Ihe  court  during  the 
progress  of  the  trial,  and  makes  00 
motion  in  arrest  of  judgment  or  for  a 
new  trial,  he  cannot  be  permitted  10 
attack  the   validity  of  the  lieu  on  the 

Cla.rk  V,  Brown,  22  Mo.  140, 

S.  Hallagan  v.  Herbert.  2  Dall  (X. 
Y.)  353:   Pill  V.  Killingsworth,  so  Otc- 


requi 


e  of  V 


obe' 


:rified,  ■ 


defective  in  this  respect  cannot 
be  corrected  by  the  complaint,  lod  a 
connplaint  which  attempts  to  do  so  is 
demurrable.  McEIwee  i'.  Sandford,  53 
How.  Pr,  (N.  V.  C,  PI.)  89, 
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necessary  for  the  plaintiff  to  show  that  the  land  on  which  the  lien 
is  claimed  is  within  the  statutory  limit.  If  the  defendant  claims 
that  it  exceeds  that  limit,  he  must  show  it,  and  the  court  must 
then  carve  out  a  tract  within  the  limit  and  confine  the  lien  to  it** 

17.  Alleging  that  There  Are  Ho  Other  Lien  Claimanta.  —  In  an 
action  to  foreclose  a  mechanics'  lien  it  has  been  held  unnecessary 
to  allege  that  there  are  no  other  lien  claimants.* 

18.  Charging  Married  Woman's  Property.  —  Where  it  is  sought  to 
charge  a  married  woman's  estate  with  a  mechanics'  lien,  it  is  not 
necessary  to  allege  that  the  improvements  were  necessary  and 
proper  for  the  full  and  complete  enjoyment  of  the  property.  The 
contrary  is  matter  of  defense.'  It  must  be  alleged  that  the  contract 
for  the  improvements  was  made  with  the  married  woman,*  or  if 
made  with  her  husband,  that  he  acted  as  her  agent  in  the  matter, 
or  facts  should  be  stated  to  show  an  estoppel  or  that  she  has  in 
some  way  bound  herself  to  pay  for  the  improvements.* 

19.  Allegations  as  to  Parties  Having  TTnknown  Interests.  —  It  has 
been  held  that  where  a  person  is  made  a  party  to  proceedings  to 
foreclose  on  the  supposed  ground  that  he  has  some  interest, 

1.  Boyd  V,  Blake,  42  Minn.  i.     Com-  waived  by  a  general  appearance,  and 

pare  Willamette    Steam   Mills  Co.   v,  cannot  be  cured  by  amendment.     Otis 

iCremer,  ^  Cal.   205,  wherein  it  was  v.  Voorhis,  49  How.  Pr.  (N.  Y.  C.  PI.) 

held  that  if  a  lien  is  claimed  on  more  273. 

land  than  the  building  occupies,  ap-        8.  Vail  v,  Meyer,  71  Ind.  159,  over^ 

propriate  allegations  therefor  must  be  ruling  Lindley  v.  Cross,  31  Ind.  106. 
made;  the  statute,  Code    Civ.    Pro.,        Before  the  rule  was  changed,  render- 

%  1 185,  giving  a  lien  on  '*  land  upon  ing  such  allegation  unnecessary,  an  al- 

which  any  building    *    *    *    is  con-  legation  that "  said  improvements  were 

-structed,  together    with  a  convenient  ^  necessary  for  full  and  complete  enjoy- 

space  about  the  same,  or  so  much  as  ment  of  said  real  estate,'*  sufficiently 

may  be  required  for  the  convenient  use  shows  that  the  improvements  were  for 

and  occupation  thereof,   to  be  deter-  the  betterment  of  the  married  woman's 

mined  by  the  court  on  rendering  judg-  estate.     Shilling  v.  Temple  ton,  66  Ind. 

ment."  585. 

Extending  Area  of  Lien  by  Special  Con-        Under  the  provisions  of  the  Kentucky 

traet.  —  Where  parties  agreed  by  special  statute,   one   who  seeks  to  enforce  a 

contract  that  one  of  them  was  to  have  lien  against  the  general  estate  of  a  mar- 

a  mechanics'  lien  on  twenty  acres  of  ried  woman  must  allege  that  the  im- 

land  on  which  certain   improvements  provements   were    necessary    for    the 

were  to  be  placed,  and  proper  proceed-  comfort  of  the   wife  and  flher  family, 

ings  were  taken  to  fix  the  lien  and  a  Roberts  v,  Riggs,  84  Ky.  251;  Pell  z/. 

bill  filed  to  foreclose  the  same,  it  could  Cole,  2  Mete.  (Ky.)  252. 
not  be  objected  that  the  lien  covered        4.  Spinning  v,  Blackburn,  13  Ohio  St. 

more  land  than  was  allowed  by  statute,  131. 

since  it  is  competent  for  the  parties  to        5.  Lauer  v.  Bandow,  43  Wis.    556; 

extend  by  contract  the  area  of  the  lien.  Wilson  v.  Schuck,  5  III.  App.  572. 
Sheffield  Furnace  Co.  v.  Witherow,  149        Averment  Held  InsnAoient.  —  An  aver- 

U.  S.  574.  ment    that  the   building  was  erected 

8.  Frederickson  v,  Riebsam,  72  Wis.  '*  with  the  full  knowledge,  consent,  and 

587.  approbation  "  of  the  wife  and  "  pro- 

In  New  York  it  has  been  held  that  an  gressed  under  her  daily  view  and  in- 

omission  to  state  all  the  liens  filed  by  spection,"  and  that  she  is  living  in  the 

other    lienors    than   the  plaintiff,   the  building  and  claims  it  as  a  homestead, 

amount  thereof,  and  the  times  of  filing,  shows  no  liability  on  her  part.     Lauer 

as  required  by  statute,  is  fatal  unless  v,  Bandow,  43  Wis.  556. 
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undefined  or  unknown  to  the  pleader,  the  pleading  need  not  state 
a  cause  of  action  against  him.' 

20.  Alle^tioDB  is  Aotioni  by  Assignee  of  Claim. —  In  an  action 
by  an  assignee  of  a  materialman's  claim  it  has  been  held  unneces- 
sary to  allege  specifically  that  the  assignment  of  the  claim  on 
which  the  lien  is  based  was  in  writing.' 

21.  Showii^  Service  of  Proceaa.  —  It  is  not  essential  to  the  valid- 
ity of  a  complaint  to  enforce  a  lien  that  it  show  service  of  process.' 

22.  Bill  of  Particulars  —  HNaMlt;  For.  —  A  petition  describing  the 
property  and  siatiny  the  nature  of  the  indebtedness  is  not  suffi- 
cient; it  should  be  accompanied  by  a  bili  of  particulars  of  the 
materials  or  labor  furnished.*     So  it  has  been  held  that  the  com- 


1,  Scoit  7'.  Goldinghoret,  ia3lnd.263; 
Woollen  V.  Wishm!er.  70  Ind.  loS,  Bui 
see  Delahay  v.  Goldic.  17  Kan.  363, 
holding  ibal  in  an  action  to  foreclose  a. 
mechanics'  lien  where  one  D.  was  made 
a  patty  defendant,  a  petition  in  which 
ly  allegation  agaii    "  '  ------- 


ehi 


vcrsy  adverse  to  the  plaintiff;  that 
extent  of  such  intercsl.  \i  any,  to  this 
plaintiff  is  unknown,"  and  which 
prayed  that  she  mighl  be  compelled  to 
set  up  her  interest,  if  any,  did  not 
warrant  a  decree  barring  her  of  all  in- 
leic5t  in  the  premises  or  any  other  de- 
cree or  judgment  against  her. 

ATamunt  BnfBolant  to  Bhov  Ganie  of 
AstlOB.  —  A  statement  that  L.  claimed 
some  interest  in   or  title  to  the  iol  on 

uated,  and    assignment  of  the  claim,  and 


lien  upon   the   premises.      Rust-Owen 
Lumber  Co.  v.  Fitch,  3  S.  Dat.  213. 
S.  Patent  Brick  Co.  i-.  Moore.  75  Cal. 

Bpeei^ing  Work  Done  Before  and  After 

AMignmoiit.  —  An  allegation  that  the 
work  was  begun  in  July,  1S87,  and 
Gnisbed  April  16,  iSSS.  and  ihat  the 
claim  was  assigned  April  3,  166S,  doci 
not  show  any  right  in  the  plaintiS  10  a 
lien  for  any  part  of  the  work,  where 
the  work  done  after  the  plaJntiS  ac- 
quired tbe  lien  is  not  specified. 
O'Connor  v.  Current  River  R.  Co..  111 


that  the  plaintitTs  were 
what  that  precise  intc] 
but  alleged  that,  wha[c 
it  was  subordinate  to  1 
held  to  slate  a  good 
against  L.  as  a  subset 


453- 

So  an  allcgatio[ 
ants  appear  from 

ises  on  which  the 
some  pan  of  them 
chasers,  mortgage 
otherwise,  is  suffic 
description  of  the 


What  I*  Vot  Xqalnlent  to  Allt^ea 

of  AidgnDUmt.  —  The  mere  bringing  of 
a  suit  for  ibe  use  of  another  is  not 
of  an 
Fill  not 
be  deemed  to  raise  the  question  whether 
a  mechanics'  lien  is  assignable. 
Barslaw  i'.  McLacblan,  99  111.  &41. 

3,   McConnell  v.  Woms,  IM  Ala.  587. 

ITodoe  of  Lis  Fendoni.  —  A  complaiot 
to  enforce  a  lien  need  not  allege  that 
notice  of  lis  ftndens  has  been  filed  with 
the  register  of  deeds,  as  proof  of  that 
lact  may  be  made  without  pleading  it, 
John  Paul  Lumber  Co.  v.  Hormcl.  (jl 


.  clai 


subsequent  pur- 

witht>ut  a  fuller 
e  of  the  claims. 


Minn.  303. 
4,  Greene  v.    Ely. 


:  (Iowa) 


Bills  of  Putionlan  Held  BnfllaleHt.  —  A 

bill  of  particulars  dated  at  "  Ballinger. 
Texas,  June  4,  1887,"  setting lorih  that 
■'  Mr.  W.  M.Kogcr.  onlot  5,  block  nS. 
£rst  addition  to  Ballinger,  bought  of 
J.  W.  Webb,  dealer  in  dressed  lumber 
shingles,  doors,  blinds,  sash,  etc.," 
followed  by  an  itemized  statcmentol 
lien  upon  the  premises,  which  lien  tbe  kind.  size,  and  val  ue  of  the  lumber, 
or  interest,  if  any,  accrued  subse-  made  out  in  the  form  generally  used 
qucntly  to  the  lien  of  the  plaintiff,  is  by  such  dealer,  with  the  affidavit  pre- 
sufficient  to  require  the  defendants  to  -scribed  by  statute,  is  sufficient.  Webb 
answer  and  set  out  their  interest  in  or    f.  Koger,  J8  Tex.  i. 

990  Volume  XllL 


1  Brick  Siding   Co.   v.    Muskegon 
Mach,,  etc..  Co.,  gS  Mich.  616. 

And  an  averment  that  certain  defend- 
ants  other  than  the  owner  of  the  prem- 
ises have  or  claim  to  have  st 
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plaint  must  contain  either  the  contract  under  which  the  labor  and 
materials  were  furnished  or  a  bill  of  particulars  of  such  labor  and 
materials.* 

FuU  informatioii  of  Claim.  —  Where  the  bill  of  particulars,  when 
taken  in  connection  with  the  statements  of  the  petition,  gives  as 
full  information  of  the  petitioner's  claim  as  if  a  specific  statement 
of  everything  were  fully  set  out  in  detail,  it  has  been  held 
sufficient.* 

Part  of  Claim.  —  A  bill  of  particulars  annexed  to  the  claim  of  lien 
and  referred  to  therein  is  a  part  of  it.' 

finglo  Lion  —  Bpeolflc  Sum. —  If  the  pleading  sets  up  but  a  single 
lien,  a  bill  of  particulars  is  unnecessary,^  and  if  a  specific  sum  for 
work  and  material  furnished  is  fixed  by  written  contract,  no  bill 
of  particulars  as  to  labor  and  materials  is  necessary.* 

Iiato  in  Bill.  —  If  there  is  but  one  date  in  the  bill,  the  presumption 

Under  Mansf.  Ark.  Dig.,  §  4406,  pro-  Soparating  Claimi  for  Work  and  Xato- 

viding   that  a  person    who    seeks  to  rials.  —  The  owner  of  a  building  against 

enforce  a  mechanics'    lien   shall    file  which  a  mechanics' lien  is  claimed  can- 

with  the  clerk  of  the  Circuit  Court  a  not  require  a  bill  of  particulars  separat- 

just  and  true  account  of  the  demand  ing  the  charge  for  work  from  that  for 

due  or  owing  to  him,  verified  by  affi-  materials  although  the  contract  was  not 

davit,  a  complaint,  verified  by  one  of  made  with  him.     Evans  v.  Weaver,  la 

the  plaintiffs  and  filed  in  the  Circuit  Phila.    (Pa.)  337,   35    Leg.   Int.   (Pa.) 

Court,  which  contains  a  general  state-  396. 

ment  of  the  demand,  showing  its  nature  lUlnre  to  Bonro  Bill  of  PartieolajB  — 
and  character  and  the  amount  due,  is  How  Takon  Advantage  of .  —  \viNew  York 
sufficient.  Wood  v.  King,  57  Ark.  284.  it  has  been  held  that  where  the  plain- 
It  is  not  necessary  that  tbe  certificate  tiff  has  failed  to  serve  a  bill  of  particu- 
of  a  mechanics'  lien  for  labor  and  lars,the  defendant  must  move  before 
materials  furnished  should  state  the  answer  to  set  the  proceedings  aside, 
full  amount  of  such  labor  and  materials  otherwise  he  waives  his  right  to  such 
if  some  payments  have  been  made.  It  remedy.  Norcottz'.  Rome  First  Baptist 
is  sufficient  if  it  states  the  balance  due.  Church,  8  Hun  (N.  Y.)  639. 
But  if  the  bill  of  particulars  states  the  1.  Stephenson  v,  Ballard,  50  Ind.  176. 
whole  amount  of  labor  and  materials  To  Fix  a  Meohanios' Lion  under  a  Verbal 
furnished,  the  variance  is  immaterial.  Contract  the  terms  and  specifications  of 
Nichols  V.  Culver,  51  Conn.  177.  the  contract,  and  the  amount  and  value 
Eflbot  of  Inolnding  Too  Mndh  Property,  of  the  work  and  materials  furnished, 
—  If  the  property  is  described  in  the  bill  should  be  made  so  specific  and  certain 
of  particulars  as  lots  i,  2,  and  4,  in  in  the  bill  of  particulars  as  to  advise 
block  6,  the  fact  that  one  of  these  lots  the  owner  of  the  property,  other  lien 
is  not  subject  to  lien  will  render  the  creditors  if  any,  and  all  persons  in- 
petition  insufficient  if  all  the  property  terested,  of  the  particulars  of  the  de- 
against  which  the  lien  is  enforceable  is  mand  sought  to  be  enforced.  Ferguson 
included  in  the  description  given.  Lyon  v.  Ashbell,  53  Tex.  246. 
V,  Logan,  68  Tex.  521.  8.  McLaughlin  v,  Shaughnessey,  42 

Sepcurato  Bvildings.  —  If  materials  are  Miss.  520. 

furnished  to  one  person  under  one  con-  8.  Knabb's  Appeal,  10  Pa.  St.  186. 

tract  for  two  buildings  on  separate  lots,  4.  Menzel  v,  Tubbs,  51  Minn.  364. 

the  bill  of  particulars  in  the  petition  to  When  Xatorials  Are  to  Bo  Paid  For  in 

enforced  lien  need  not  show  which  6f  Oroii.  —  Under  the    Mechanics'    Lien 

the  materials  were  furnished  for  each  Law  of  Delaware^  no  bill  of  particulars 

building.     The  burden  is  on  the  de-  is  required  where  the   materials  fur- 

fendant  to  show  how  the  materials  werie  nished  are  to  be  paid   for  in    gross, 

expended.     Bowman   Lumber    Co.   v.  France  v.  Woolston,  4  Houst.  (Del.)  557. 

Newton,  72  Iowa  90;  Lewis  z/.  Saylors,  5.  Lignoski    v,  Crooker  (Tex.  Civ. 

73  Iowa  504.  App.  1^3)  22  S.  W.  Rep.  774. 
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is  that  the  materials  were  furnished  on  that  date.' 

VerifloatiDD.  —  Whtre  verification  is  required,  a  verification  of  a 
bill  of  particulars  in  which  the  affiant  states  that  the  same  is  true 
"to  the  best  of  his  knowledge  and  belief"  Is  sufficient* 

23.  Joinder  of  CauuB  of  Actioo.  —  If  several  distinct  liens  are 
united  in  one  complaint,  and  there  is  a  distinct  statement  of  the 
facts  as  to  each  lien,  there  is  a  sufficient  separate  statement  ol 
each  cause  of  action,  though  they  are  not  numbered  or  otherwise 
formally  designated.' 

Work  on  Two  SiiUnot  Lots.  —  If  a  mechanic  does  work  or  furnishes 
material  (or  repairs  and  improvements,  made  upon  two  distinct 
lots,  he  cannot  enforce  his  lien  by  one  petition  embracing  both 
lots  and   their  owners,  but  must   proceed  by  several  petitions, 


1,  Knabb's  Appeal,  lo  Pa.  St.  l86. 

PrxumpUon  aa  to  Data,  —  Where  items 

of   claim    were  set   forth   thus:  "June 

JD.  1847.  —  To  building  63I  perches  at 
1.50,  ondnialeria]s,t95.SO.  July  29.— 
To  13  perches  in  cellar  doors  at  $1.50, 
$19.50;"  the  date  is  presumed  to  be  the 
time  when  the  work  was  completed  and 
the  quantity  ascertained.  Donahoo  v. 
Scott,  12  Pa.  St.  45. 

A  claim  liled  Nov.  6. 1S47,  stating-  the 
araoant  of  It.  for  16,836  brick  fur- 
n^hed  "  within  six  months  iast  pat^l 
for  and  about  the  erection  and  con- 
struction of  said  building  [describing 
it]  and  appurtenances,"  and  annexing 
a  bill  of  particulars  with  a  single  date, 
viz.,  June  3,  1B47,  is  sufficiently  cer- 
tain.    Calhoun  v.  Mahon,  14  Pa.  St.  56. 

DaftetiTO  Statsment  of  Data  —  How 
Cured. —  A  bill  of  particulars  in  a 
mechanics'  lien  is  not  fatally  defective 
as  to  date  of  furnishing  the  materials  if 
the  correct  date  can  be  determined  from 
the  marginal  date  and  the  date  of  the 
filing  of  the  claim.  McCiintock  r-. 
Rush,  63  Pa.  St.  203. 

B.  Grev  v.  Vorhis.  3  Hun  (N.  Y.)  6ll. 

3.   Booth  V.  Pendola,  88  Cal.  36. 

Bevtral  AMl^»d   Olaimi. 


that 


ral   lie 


t  differ 


and  by  differ 
which  the  plaintiff  is  assignee,  may  be 
foreclosed  in  one  action  when  no  other 
rights  ha  we  intervened  between  the 
several  61lngs.  If  this  practice  is  ob- 
jectionable, it  cannot  be  attacked  in  a 
collateral  proceeding,  Boody  v.  Ren- 
ford,  13  N.  V.  Wkiy.  Dig.  130. 

Joining  Count  for  Pononal  liability 
with  Connt  fw  lien.  —  A  plaintiff  pro- 
ceeding in  rem  for  the  enforcement  of 
a  mechanics'  lien  may  also  count  upon 
the  personal  liability  of  the  defendant. 


and  recover  in  Pirsenam,  though  he 
may  fail  10  establish  the  alleged  lien, 
Brugman  v.  McGuirc,  33  Ark.  733. 

Joining  Count  in  Auumpait  with  Coul 
for  Lion, —  It  has  been  held  that  a  dcc- 

in  assumpsit  joined  lo  one  upon  a 
mechanics'  lien  is  bad.  and  that  a  judg- 

the  finding  or  assessment  is  upon  iht 
whole  declaration.  Lacher  [■.  Will.  6 
Wis.  231;   Du  Bay  ti.  Uline,  6  Wis.  580. 

Complaint  Held  to  BUita  But  One  Ovaa 
of  Aotlon.  —  In  proceedings  to  foreclose 
fi  mechanics'  lien,  other  peisons  Ibao 
the  one  against  whom  the  claim  tras 
filed  as  owner  were  made  parties  de- 
fendant, on  the  ground  that  convey- 
ances of  the  premises  by  and  10  them 
were  fraudulently  made,  to  defeat  ibe 
plaintiff's  claiming.  The  complaint 
asked  to  have  such  conveyances  de- 
clared void.  It  was  held  that  the  com- 
plaint set  forth  onlv  one  cause  of  action 
and  was  not  demirrable.  Tisdale  !■. 
More.  8  Hun  {M.  V.)  19. 

Joining  Claiot  Against  Ownor  and  Con- 
tractor.  —  In  Culijomia  it  has  been  held 
that  in  a  proceeding  10  foreclose  1 
materialman's  lien  against  the  owner  of 
the  building,  there  is  no  misjoioder 
because  the  complaint  also  seeks  to  en- 
force a  personal  liability  against  the 
contractor  to  whom  the  ptaintiS  fur. 
nished  the  materials.  Giant  Powder 
Co.  V.  San  Diego  Flume  Co.,  7S  Cal. 
193. 

Under  the  Minnesota  Mechanics'  Lien 
Law  of  1855,  a  proceeding  by  a  sub- 
contractor against  an  owner  to  enforce 
a  lien  cannot  be  united  with  a  cause  of 
action  for  debt  against  the  principal 
contractor.    Lewis &.  Williams.  3  Minn, 


Volur 
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against  each  lot  and  its  owner,  for  the  portion  of  his  claim 
appropriate  to  each.* 

Unitiiig  Ordinary  Aetion  at  Law.  —  Parties  to  a  mechanics'  lien  suit 
may,  by  agreement,  unite  therewith  an  ordinary  action  at  law 
prosecuted  by  ordinary  proceedings.* 

24.  Prayer.  —  The  complaint  must  distinctly  pray  a  lien  on  the 
premises.' 

26.  Verifloation.  —  Unless  required  by  statute  a  verification  of 
the  complaint  or  petition  is  not  necessary.* 

IX.  Plea  ob  Ahbweb — 1.  Heceflslty  For.  —  In  proceedings  to 
enforce  a  mechanics'  lien,  an  answer  or  plea  should  be  put  in  by 
the  defendant  in  order  that  an  issue  may  be  properly  formed.* 
A  claim  cannot  be  stricken  off  on  petition  for  matters  dehors  the 
record.  They  must  be  set  up  by  plea,  and  the  plea  must  set  up 
facts  which  would  be  a  good  defense  under  the  law.* 

2,  General  Issue  or  General  Denial  —  wiiat  Put  in  Imuo.  —  The  gen- 
eral denial  puts  in  issue  only  issuable  facts.  It  does  not  traverse 
immaterial  allegations.'' 

1.  Butler  V.  Rivers,  4  R.  J.  38.  In  the  foreclosure  of  a  mechanics' 

8.  Hines  v.  Whitebreast  Coal,  etc.,  lien  an  answer  denying  material  allega- 

Co.,  48  Iowa  296.  tion  of  the  complaint  creates  an  issue 

8.  McCarty  v.  Van   Etten,   4  Minn,  which  suspends  other  inquiries.     Hub- 

461.  bell  V,  Schreyer,  4  Daly  (N.  Y.)  362. 

Greater  Asurant  than  Aiked  Hot  Allow-  Bhode  Iilaad  Statute.  —  A  plea  and 

able.  —  A   greater  sum   than   what    is  answer  filed  to  a  petition  in  equity  to 

claimed   by  the  plaintifif  in   a  special  enforce  a  lien   under   the   Mechanics' 

prayer   for  relief  cannot   be   decreed.  Lien  Law  will,  upon  motion  of  the  peti- 

though  there  is  also  a  general  prayer  tioner,  be  ordered  to  be  stricken  out  or 

for  such  relief  as  the  plaintiff  shall  be  taken  off  the  file,  the  purpose  of  the 

entitled  to.     St.  Johns,  etc.,  R.  Co.  v,  statute  in  authorizing  the  petitioner  to 

Bartola.  28  Fla.  82;  Clear  Creek  Gold,  proceed  in  this  way  being  to  give  him 

etc.,  Min.  Co.  v.  Root,  i  Colo.  374.  a  summary  remedy  without  the  delay 

Prayer  for  Exeoatlon.  —  Itisnot  neces-  of  plea,  answer,  etc.     Burlingame   v. 

sary  that  a  petition  to  enforce  a  mechan-  Emerson,  5  R.  I.  62. 

ics'  lien  should  pray  for  an  execution  6.  Frick  v.  Claddings,  30  Leg.  Int. 

against  the  property  on  which  the  lien  (Pa.)  321;  Shoemakers.  Duganne,  i  W. 

has  attached.     If  the  account  filed  with  N.  C.  (Pa.)  471;  Hallowell  v.  Massey, 

the  pleadings  and  the  one  filed  with  the  2    W.    N.   C.   (Pa.)    644;    Phillips    on 

claim  for  a   lien   correspond,    it  suffi-  Mechanics'  Liens,  §  420. 

ciently  appears  that  the  suit  is  for  the  7.  Elder  v.  Spinks,  53Cal.  293,  where 

purpose  of  enforcing  the  lien.    John-  it  was  held  that  in  an  action  to  enforce 

son  V,  McHenry,  27  Mo.  264.  a  mechanics'  lien,  an  allegation  that 

Prayer  for  Prooeei. —  If  the  petition  the  defendant  has  or  claims  an  interest 
shows  on  its  face  who  the  parties  de-  in  the  land  which  is  subject  to  the  lien 
fendant  are  and  brings  them  within  the  is  wholly  immaterial,  and  that  a  gen- 
statute,  the  brief  need  not  contain  a  eral  denial  does  not  amount  to  a  dis- 
prayer  for  process.  Sheridan  v.  Cam-  claimer  of  such  interest,  but  only  puts 
eron,  65  Mich.  680.  in  issue  the  fact  that  it  was  subject  to 

4.  Verifloation  Held  SofleieBt.  —  Where  the  lien, 

the    petition    shows    that    the    affiant  Denial  l^  Hneband  and  Wife.  —  Where 

was  the  plaintiff's  agent,  and  that  he  the  material  averment  in  a  mechanics' 

made  the  oath  for  the  plaintiff,  the  veri-  lien,  that  the  debt  was  contracted  by 

fication   is  sufficient.     Smith- Anthony  the  wife,  is  traversed  by  the  joint  affi- 

Stove  Co.  9.  Spear,  65  Mo.  App.  87,  2  davit  of  the  husband  and  wife,   this 

Mo.  App.  Rep.  1250.  allegation  constitutes  on  its  face  a  good 

6*  Roberts  v.  Miller,  32  Mich.  289.  defense,  and  the  case  should  be  sent  to 

13  Encyc.  PL  &  Pr.^63  IW  Volume  XIII. 


Ple&  DT    AlUWI 


MECHANICS'  LIENS.  o«wr»i  lutu  or  D«iiiiL 


Eaniataad.  —  Under  a  general  denial  it  may  be  shown  that  the 
land  was  a  homestead,  and  that  the  contract  fixing  the  lien  was 
not  signed  and  acknowledged  by  the  owner's  wife.' 

Nil  Debet  u  Oenana  Inqb.  —  It  has  been  held  that  to  a  sci.  fa.  to 
enforce  a  mechanics'  lien  the  plea  of  nil  debet  should  be  treated 
as  a  general  issue  and  as  putting  the  mechanic  on  proof  of  his 
lien." 

Hon  Auwnpiit.  —  So  it  has  been  held  that  under  the  plea  of  nan 
assumpsit  to  a  sci.  fa.  the  defendant  may  set  up  any  equitable 
defense  showing  failure  of  consideration  in  whole  or  in  part  of 
the  contract  which  is  the  gist  of  the  action.' 

Deolftli  suting  Ooaoluloiu  of  law  are  insufHcicnt  to  raise  an  issue.' 

ArpamanutiTa  Denlkl.  —  So  a  denial  whlch  is  argumentative  is  bad 
pleading." 

BaniftU  OD  lafonution  uid  Belief.  —  A  denial  on  information  and 
belief  will  not'be  sufficient  to  raise  an  issue  if  the  facts  are  pre- 
sumptively within  the  defendant's  knowledge." 


the  jury.  Steinman  v.  Henderson,  94 
Pa.  Si.  313. 

Wlikt  PUlntlff  Knit  ProTe  undtr  0«n- 
■nl  Denial.  —  Where  the  answer  is  a, 
general  denial  the  plainiiR  must  prove 
all  facts  necessary  10  show  the  exist- 
ence of  the  lien.  Hassett  v.  Curtis,  ao 
Neb.  l6s. 

If  a  Fonolomre  Is  Songht  for  Katerialt 
Tnmiahed,  a  general  denial  opeiaies  as 
a  denial  of  the  allegations  of  the  sale 
of  the  material  for  the  purpuse  alleged 
and  o(  the  ownership  of  the  land  on 
which  the  lien  is  sought  10  be  estab- 
lished.    Hassett  v.  Curtis,  »o  Neb.  161. 

1.  Security  Mortg.,  etc.,  Co.  v.  Car- 
uthers.  11  Tex.  Civ.  App.  430. 

8.  Hicka  V,  Btanton.  21  Ark,  r86; 
Walkins  v.  Wassell,  20  Ark.  410. 

3,  BlessioR  -v.  Miller,  102  Pa.  St.  45. 

4.  Denial*  Held  Iniufflcisnt  a«  Btating 
Conoloilon*  of  Law.  —  A  denial  that  the 
plainltfl  has  complied  with  the  require- 
ments of  the  provisions  of  Code  Civ. 
Pro,,  e.  3,  til.  4,  part  3,  relating  to  me- 

is  entitled  to  any  lien  on  any  properly  of 
the  defendant,  is  a  conclusion  of  law, 
Curnow  P.  Happy  Valley  Blue  Gravel, 
etc.,  Co.,  68  Cal.  aGl;  Bradbury  v. 
Cronise,  46Cal.  267.  So  isadenialotthe 
defendant's  indebtedness  10  the  plaintiff 
and  that  the  plaintiff  had  any  lien. 
Merrlgun  ii.  English.  9  Mont.  113, 

fi.  ArgumentatlTe  DenlU.  —  An  an- 
swer which  charges  that  the  defend- 
ant purchased  no  materials  from  the 
plaintilT  but  a  tank,  which  was 
knocked  down  and  shipped  ae  lumber, 


and  that  the  plaintiff  is  not  entitled 
to  a  lien,  is  argumentative.  Paiker 
Land,  etc..  Co,  v.  Reddick,  iS  Ind. 
App.  616. 

6.  See  article  Answers  in  Code 
Pleading,  vol.  i,  p.  801. 

Kattan  PreeninptiTelr  Withia  Debad- 
uit'i  Kuewledge  —  Gtntrally.  —  The  an- 
swer admitted  the  ownership  of  the 
property  against  which  the  lien  was 
claimed  and  the  employment  of  the 
plaintiff  to  perform  labor  thereon,  and 
for  answer  to  an  allegation  of  the  com- 
plaint that  "  the  plaintiff  performed 
work  and  labor  as  a  miner  "  upon  the 
properly,  it  averred  that  "  defendant  is 
not  sutncienlly  informed  to  admit  that 
the  plaintiff  performed  work  and  labor 
as  a  miner  upon  the  property  of  the 
defendant,  and  therefore  defendant  de- 
nies said  allegalion."  It  was  held  that 
the  denial  raised  no  issue  as  10  the 
identity  of  the  property  upon  which  the 
work  was  done.  Curnow  v.  Happy 
Valley  Blue  Gravel,  etc..  Co.,  68  CaL 

2flZ. 

Conlenis  of  j^fforrfj.  —  Where  the 
complaint  alleges  that  the  plaintiff  duly 
filed  and  recorded  his  claim  of  lie 


the    clain 


full    . 


the 


.ying  the  alle- 
gations ttius  made,  for  want  of  infor- 
mation and  belief  upon  the  subject 
sufficient  to  enable  (he  defendant  to 
answer  the  allegations  thus  made,  does 
not  put  such  allegations  in  issue,  and 
should  be  disregarded.  Mulcahy  s. 
Buckley.  100  Cal.  4S4. 

Where  a  petition   to  enforce  a  lien 
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3.  Special  Fleaa  —  An  agreement  to  waive  the  lien  must  be 
specially  pleaded,*  and  so  must  a  defense  based  on  a  special 
contract.'  If  the  defendant  desires  to  avail  himself  of  the  statute 
of  limitations  as  a  defense,  it  must  be  specially  pleaded,  other- 
wise it  is  deemed  to  have  been  waived.'  It  cannot  be  set  up  in 
collateral  proceedings.*  The  plea  that  the  premises  are  not  liable 
to  the  debt  does  not  put  in  issue  the  title  to  the  property  nor 
compel  the  plaintifE  to  prove  the  ownership  or  estate  therein  of 
the  defendant."  If  the  defense  that  the  suit  is  not  brought 
against  the  builder  and  owner,  as  required  by  statute,  is  designed 
to  be  set  up,  it  must  be  expressly  averred  in  the  plea  and  not 
left  to  inference,*  Where  a  lien  is  sought  to  be  foreclosed  against 
a  married  woman's  property  the  defense  that  the  plaintiff  accepted 
and  received  from  the  husband  a  certain  sum  as  payment  is  not 
averred  by  a  general  denial  and  should  not  be  stricken  out.*  The 
defendant  may  plead  specially  that  the  work  was  not  done  within, 
the  statutory  period." 

alleged  that  the  demand  became  due  which  payment  had  been  made.     Egai* 
on  a  certain  day.  and  that  within  four  v.  Menard,  3a  Minn.  373. 
months  thereafcer  the  account  for  the  2.  O'Brien  v.   Logan,  g   Pa.  St.  g7, 
lien    was    filed,    an    answer    denjing  where   it   was   held   that   in   all  cases- 
knowledge  OD  the  defendant's  part  is  where  there  is  a  special  contract  under 


But  ctmfiare  Cowrie  v.  Ahrenstedt,  i 
Wash.  416,  where  it  was  held  that  the 
defendant  might  deny  on  information 
and  belief  the  recording  of  a  notice  of 


the  plaintiff  has  not  performed  his  part., 
or  any  other  matter  which  would  be  »- 
good  defense;  Kelley  v.  Plover,  103. 
Cal.  35.  in  which  it  was  held  that  in  a 
suit  to  enforce  a  lien  by  subcontractors- 
the  defense  that  the  plaintiffs  guaran- 
teed the  contractor's  performance  and 
leges  that  the  claim  of  lien  was  duly  that  he  failed  to  perform  the  contract 
recorded,  and  states  its  contents  sut>-  must  be  specially  pleaded;  Blelhen  v. 
stanlislly  in  [he  language  of  the  stat-  Blake,  44  Cal.  117,  where  h  was  heW 
ute.  but  the  recorded  claim  of  lien  that  in  an  action  by  a  materialman  to- 
was  in  fact  jnartificially  drawn,  and  not  enforce  bis  lien,  the  owner,  if  he  de- 
in  the  language  of  the  complaint,  a  sires  to  avail  himself  of  a  breach  of 
denial  in  the  answer  upon  information  the  contract  by  the  contractor.  musL 
and  belief  that  the  claim  contains  the     make  it  a  part  of  his  defense  by  proper 


nthea 

3.  Garrisoo  v.  Hawkins  Lumber  Co., 
Ill  Ala.  308. 

4.  Welch  V.  McGrath.  59  Iowa  519. 

5.  Cornell  v.  Matthews,  37  N.  J.  L. 
513:  Washburn  v.  Burns,  34  N.  J.  L. 
iS. 

Under  the  plea  that  the  premises  a 


necessary  facts  is  sufficie 

issue  as  to  the  alleged  claim  of  lien. 

Hagman  v.  Williams,  83  Cal.  146. 

1.  Curtis  V.  Jones.  3  Den.  (N.  Y.) 
590- 

That  Work  Wm  Done  by  Subnltnte  tat 
Oimtneting  Party,  —  In  an  action  to  en- 
force a,  mechanics'  lien   for  a  balance 

due  for  labor,  Che  greater  part  of  which  not  liable  to  the  debt,  it  is  immaterial; 
bad  been  paid  for,  it  appeared  that  what  interest  the  defendant  has  in  Ibe- 
during  a  part  of  the  period  of  service  premises,  or  whether  he  has  any  inter- 
the  work  was  done  by  a  substitute  em-  est.  Cornell  v.  Matthews,  37  N.  J.  L- 
ployed   by  the  plaintiff.     It  was  held     532, 

that  this  was  not  ground  for  setting  6.  Tomtinson  c  Degraw.  36  N.  J. 
aside    a    recovery,    not    having    been     L.  73. 

relied  on  as  a  defense  at  the  trial,  and  7.  Stephenson  v.  Ballard.  Ss  Ind.  St- 
it  not  appearing  but  that  the  labor  of  I,  Gatnon  v.  Winslow,  i  W.  N,  C_ 
the   subslitute    was    part   of    that  for    (Pa.)  433. 
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4.  Pleas  in  Bar  and  in  Abatement.  —  Where  a  sci.  fa,  is  defective 
for  naming  only  one  of  two  joint  contractors  a  plea  in  bar  is  not 
permissible,  as  this  is  only  matter  in  abatement.'  So  a  plea  In 
bar  alleging  that  the  materials  had  been  furnished  on  a  credit 
which  had  not  expired  is  bad,  because  it  goes  only  in  suspension 
of  the  remedy  and  should  be  pleaded  in  abatement.*  It  has  been 
held  a  good  plea  in  bar  that  the  premises  on  which  a  lien  was 
claimed  had  been  sold  under  judicial  process  and  the  lien  of  the 
claim,  if  any,  discharged.' 

5.  Rea  of  Payment.  ^  In  a  suit  to  enforce  a  mechanics'  lien, 
proof  of  payment  is  not  admissible  under  the  general  denial  or 
general  issue.''  To  render  this  defense  available  it  must  be 
pleaded."  It  has  been  held  that  this  plea  admits  the  validity 
of  the  lien,  and  that  defects  therein  cannot  be  taken  advantage  of 
under  the  plea.* 

6.  Another  Salt  Pending,  — The  pendency  of  a  suit  by  a  sub- 
contractor is  no  bar  to  a  suit  against  the  owner  by  the  contractor.' 
So  it  has  been  held  that  a  olea  that  another  claim  has  been  filed 
for  the  same  debt  presents  no  defense.*  Mere  pendency  of 
claims  which  have  not  been  satisfied  nor  even  established  can  be 

1,  Richabiugh  r.  Dugan,   ^   Pa.   St.  Fonnsi    BeoOTSry.  —  On     a    sd.   f). 

394.  against  otvnpr  and  contractor,  it  is  a!A 

a.  Campbell  v.  Seaifc,  I   Phila.  (Pa.)  a   sufficient    pica   of   /orincr  recorerr 

187,  S  Leg.  Int.  (Pa.)  74.  that  a  sci.  fa.  on  the  same   claim  had 

S.  Johns  V.  Bolton,  12  Pa.  St.  339.  issued  al  the  suit  of  Uie  same  piainiiff, 

Other  PleM  In  Bar.  —  In  an  action  to  against  the  same  person  as  contiactor 

enforce  a  mechanics' lien  a  plea  that  the  but  against  another  person   as  ownci. 

claimant  was  the  true  and  ostensible  The  suit  must  have  been  between  the 

owner  of  (he  property  at  the  time  oE  same  parlies  as  well  as  the  same  cause 

the  alltged   repairs,  and  that  he  never  of  action.     Hampton  r.  Broom,  t  MilM 

Authorized  Ihe  repairs  to  be  made,  is  a  (Pa.)  Z41. 

good  plea  in  bar.     Galbrealh  i-.  David-  4,  Stephenson    n.    Ballard,   Si   Ind. 

eon.  25  Ark.  490.  87. 

Ithasbeenheldnolagoodpleainbar  B.   Hunter  r,  TrucLee   Lodge  Na.  14. 

that  the  title  to  the  premises  on  which  a.  14  Nev.  24. 

lien  was  claimed  is  in  a  third  person  B.  Lvbrandt   v.    Eberly,    36    Pa.   St. 

who  is  not  a  party  to  the  suit.   Thiswill  347;   Gilinger  t.  Kulp,  5  W.  &  S.  (P».l 

Dot defcatthe  BUtUtorylieDofamateri-  264;    St.   Clair  Coal   Co,   z:   Maru.  7; 

alman.      Ford  v,  Wilson,  85  Gtt.   109,  Pa.  St.  3S4. 

In   an   action    to  enforce  a  subcoa-  UnlUtion  of  Boctrina.  —  Under   tbc 

tractor's  lien,  an   affidavit   of  defense  plea  of  paymeni.  lo  a  sci.  fa.  jiar  mr- 

that  the  plaintiff  had  received  from  the  chanics'   lien,  with  proper  notice,  any 

contractor   a    sura    in    excess   of    the  equity  which  tends  to  defeat  the  pliii- 

amount  due   for  the  work  performed,  tiff's  action  may  be  given  in  evidepce. 

as  measured   by   the  contract  price,  is  If   it  be   treated   by  the  defendant  as 

sufficient.     Kee   :-.   Hilt,   33   W.   N.  C.  accompanied   with   notice,  and   by  his 

(Pa.)  104.  defense  he  puts  the  plaintiS  to  proof  of 

Where  a  materialman   sues  to  fore-  performance   in  order  to  establish  his 

close   his   lien,   a   plea    whioh    merely  right   10  the   contract  price,  he  is  not 

denies  the   use  of    the  materials   fur-  entitled     to     begin      and      conclude. 

elsbed  in  improving  the  property  on  Smalti  -.:  Ryan,  112  Pa.  St.  4i3> 

which   a   lien   is   claimed   is   good   as  7.  Hall  ^.  Bennett.  4S  N.   Y.  Super, 

tending  lo  defeat  the  existence  of  the  Ct.  302. 

Hen.     McAnally  v.   Hawkins  Lumber  B.  Bournonville  i'.   Goodall.   lu  Pa- 
Co,,  109  Ala.  397.  St.  133. 
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no  defense  to  an  action  for  the  recovery  of  a  sum  which  the 
owner  has  expressly  contracted  to  pay,*  On  a  bill  to  enforce  a 
mechanics'  lien  for  work  done,  a  plea  of  former  suit  pending 
which  embodies  therein  a  copy  of  the  former  bill  showing  that  it 
was  only  for  the  collection  of  the  debt  is  bad.* 

7.  Set-ofi)  Connterolaim,  and  Beconpment  —  A  counterclaim  must 
tend  to  defeat  or  diminish  the  recovery,'  and  must  not  be  incon- 
sistent with  the  prior  defense.*  In  a  suit  by  a  subcontractor  the 
contractor,  being  the  primary  debtor,  may  plead  a  set-off  or 
counterclaim  as  against  him*  to  the  whole  or  to  part  of  the 
claim,  or  if  the  set-off  exceeds  the  claim  he  may  have  judgment 
for  the  excess.*  It  has  also  been  held  that  in  such  action  the 
owner  may  set  off  damages  sustained  by  reason  of  the  original 
contractor's  failure  to  complete  the  work  in  the  required  time.' 
Claims  arising  upon  separate  and  distinct  covenants  in  an  agree- 
ment cannot  be  set  off  against  each  other,*  nor  is  a  set-off  against 
a  set-off  permissible.*  Where  the  answer  on  its  face  proposes 
to  adjust  all  the  equities  between  the  parties  by  allowing  the 
plaintiff  the  value  of  his  work  and  materials,  though  performed 

3Du«r(N.Y.)  house  in  a  work  manlike  manner  and 

I  case  It  was  held  thai  in  complete   it   by  a  certain  dace,  it  was 

recover  a  balance  due  on  held  that  this  counterclaim  was  not  in- 

a  contract  for  the  erection  of  a  build-  consistent  with   the  prior  defense  and 

lag  ihe  defendant  cannot  set  up  as  a  was  "connected   with  the   subject   of 

tMr  to  a  recovery  thai  mechanics  and  the  action."     McAdow  v.  Ros«.  53  Mo. 

other  persons  had  taken  the  necessary  199. 

preliminary  steps  forestablishing  liens  B.  Wescotl  v.  Bridwell.  40  Mo.  146; 

upon  the  building  for  labor  performed  Gable  v.  Parry,  13  Pa.  St.  181. 

or  materials   furnished   by  them  at  the  8.  Grogan  n.  Raphael,  6  Abb.  Pr.  (N. 

contractor's   request.     The    defendant  Y.  C.  PI.)  306,  wherein  it  was  said  that 

should  seek  relief  either  by  instituting  where  "  the  contractor  may  be  made  a 

a.  cross-bill,  making  all  persons  claim-  defendant,  and   a   personal   judgment 

ing  liens  parlies  thereto,  or  by  a  spe-  rendered   against  him   of  the  amount 

cial  application   far  leave  to  pay  into  which  shall  be  found  owing  by  him  to 

court  the  amount  due   from  him  upon  the  party  fihng  a  lien,"  he  has  "  all  the 

the  contract,  to  abide  a  final  decision  rights  as  a  defendant  which  he  would 

upon   the   claims,   and   for   a  stay  of  have  had   if  he   had  been  sued  in  an 

proceedings  in  the  meantime.  ordinary   action,   independent    of    the 

2.  Parmatee   v.  Tennessee,  etc.,    R.  proceedings  to  foreclose  the  lien." 

Co.,  13  I*a(Tenn.)6oo.  7.  Julin  v.  Ristow   Poths   Mfg,  Co.. 

S.  Lipman   v    Tackson   Architectural  54  111.  App.  4G0.     Compare  Develin  v. 

Iron  Works,  iz3  N.  Y.  jS.     In  this  case  Mack,  1  Daly  (N,  Y.)  94,  where  il  was 

it  nas  held  that  a  lien  claimant  who  Is  intimated   that   a  defense   by  way   of 

defendant  in  a  mortgagee's  foreclosure  set-off  or  counterclaim  is  not  available 

cannot  set  up  a  lien  as  a  counterclaim  to  the  owner  in  an  action  against  him 

if  the  lien  is  subordinate  to  the  mort-  by  the  subcontractor. 

gage.  <,  McQuaide  i'.  Stewart,  48   Pa.   St. 

4.  McAdow  V.  Ross.  ;3  Mo.  199.  igS,  where  it  was  held   that  in  an  ac- 

Coantaralalni    H«ld    Vat    Inoouiitent  tion  on  a  mechanics'  lien  filed  against 

,.._.-.  „  "juildingerectcd  by  the  plaintiffs,  and 
agreement  also  pro v id mg  for  a  lease 
them  for  a  term  of  years,  a  claim  for 

•wered     denying    notice     of    lien     or  rent  accruing  subsequently  to  the  com- 

knowledge  of  the  petitioner's  guaranty  pletion  of  the  building  cannot  be  set  oS, 

that   the   contractor   should   build  the  9.  Gable  v.  Parry,  13  Pa.  St.  181. 
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tinder  a  special  contract  which  has  not  been  completed,  it  may 
set  up  the  special  contract  and  assign  breaches  therein  and  claim 
<lamages  therefor.^ 

8.  Answer  as  Bvidence.  (See  also  article  Answers  in  Equity 
Pleading,  vol.  i ,  p.  863.)  —  The  answer  under  oath  to  a  petition 
to  enforce  a  mechanics'  lien  where  answer  under  oath  is  not 
ivaived,  like  the  answer  in  any  other  suit  in  chancery,  must  be 
received  and  treated  as  evidence  so  far  as  it  is  responsive  to  the 
allegations  of  the  petition,*  but  only  so  far  as  it  is  responsive  to 
the  petition.'  In  relation  to  new  matters  therein  set  forth,  not 
called  for  in  the  petition,  it  is  not  evidence  but  mere  matter  of 
pleading.* 

9.  Time  of  FUing.  —  Where  the  statute  requires  that  in 
-mechanics'  lien  cases  the  answer  shall  be  filed  at  a  certain  time, 
if  the  answer  is  not  filed  at  that  time  the  defendant  may  properly 
l>e  defaulted.* 

1.  Koempel  v.  Shaw.  13  Minn.  488.  So  where  an  an Wer  alleged  that  after 
ether  InstanoM  of  Parmliaibla  Beoonp-  the  notice  given    by  the  plaintiff  the 
3B0iit.  —  Where  proceedings  to  enforce  contractors  abandoned  their   job  and 
^  lien  under  the  act  for  the  security  of  the  defendant  completed  it,  and  that  by 
.mechanics  and  others,  are  instituted  an  account  subsequently  made  up  it  ap- 
by  the  coitractor  against  the  owner,  it  peared  that  the  contractors  were  over- 
is  not  necessary  for  the  owner,  in  order  paid,  it  was  held  that  the  answer  in 
xo  entitle  him  to  prove  that  the  work  effect  admitted  that  the  owners  were 
was  not  done  in  accordance  with  the  indebted  to  such  contractor  at  the  time 
•contract,  or  that  the  contract  had  not  of  the  notice.     Harbeck  v,  Southwell, 
'been  performed,  or  to  entitle  him  to  18  Wis.  418. 

-recoup  damages  for  imperfections  in  Where  the  defendant,  in  his  plea,  ad- 
the  work,  to  serve  a  notice  of  his  claim  mitted  the  due  recording  of  the  plain- 
in  this  respect  by  a  bill  of  particulars  tiff's  claim  of  lien,  though  it  had  not  ia 
•or  otherwise  before  the  time  of  appear-  fact  been  recorded,  it  was  held  that,  so 
ance.     Gourdier    v.    Thorp,    i   E.    D.  long  as  this  admission  remained  stand- 
Smith  (N.  Y.)  697.  ing  in   his    plea,   the  defendant  was 
8.  Tracy  v,  Rogers,  69  111.  662.  estopped  from  objecting  to  the  admis- 
Eflbot  of  Waiving  Answer  nndar  Oath,  sion  in  evidence  of  the    lien    claim. 
—  Where  the  petition  waives  answer  Royal  v.  McPhail,  97  Ga.  457. 
ainder  oath   it  cannot  be  received  in  8.  Garrett  v.  Stevenson,  8  111.  261. 
oevidence,  and  has  no  other  or  greater  Where  the   answer  denied  an  aveP 
^weight  than  an  answer  not  sworn  to.  ment  of  performance  in  the  complaint, 
<Clarke  v.  Boyle,  51  111.  104.  and  a  codefendant  who  obtained  a  noo- 
How  Answor  Oreroome.  —  The  sworn  suit  set  out  the  defendant's  defense  in 
dinswer  of  a  defendant  to  a  bill  to  en-  full  in  his  answer,  it  was  held  that  both 
force  a  mechanics'  lien  is  evidence  for  answers  should  be  considered  in  deter- 
'the  defendant,  and  can  only  be  over-  mining  the  special  findings  of  the  jury. 
'Come   by  two  witnesses,    or    by    one  Moritz  v.  Larsen,  70  Wis.  569. 
witness  and  strong  corroborative  cir-  4.  Lake  Shore,  etc.,  R.  Co.  v,  McMil- 
^umstances,  but  it  is  error  to  instruct  Ian,  84  111.  208. 
the  jury   that  il  is  equal  to  two  wit-  5.  Thielmann  v.  Burg,  73  111.  293. 
^^ses.     Morrison  v,  Stewart,  24  111.  24.  Where  a  claimant  who  has  filed  a  Us 
Admiiiion  in  Answer.  —  If  it  is  admit-  pendens  in  time  is  made  a  defendant  and 
rted  in  the  answer  that  the  defendants  are  files  his  answer  in  several  actions  to 
•owners  of  the  property  on  which  it  is  foreclose  liens  on  the  same  property 
•sought  to  foreclose  the  lien,  they  will  be  under  contracts  with  the  original  coO'^ 
-•o  regarded  on  appeal,  though  the  facts  tractor   which    were  consolidated,   he 
iMt  out  in  the  findings  show  that  their  will    be    entitled  to  enforce  his    lien 
-interest  was  held  merely  for  security  of  under  his  answer,  though  his  own  suit 
ttioney.     Goss  v,  Helbing,  77  Gal.  190.  to  enforce  the  lien  was  not  commenced 
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X.  CSOBS-BILL.  —  If  an  answer  states  the  facts  necessary  to 
constitute  a  cause  of  action  for  a  cross-complaint  it  is  immaterial 
whether  the  defendant  designates  it  an  answer  or  a  cross-corn* 
plaint.  It  is  the  facts  set  up  in  the  pleading  which  make  it  one 
or  the  other,  and  its  character  will  be  determined  by  the  court.* 
A  cross-bill  cannot  be  maintained  by  the  owner  to  recover  dam- 
ages for  defective  work,*  or  for  damages  caused  by  delay  in  the 
work.  The  party  must  be  remitted  to  his  action  at  law.* 
The  cross-bill  should  state  the  grounds  for  relief  with  the 
same  strictness  as  the  original  bill.*  The  owner  is  entitled  to 
answer  a  cross-bill  filed  by  a  subcontractor  setting  up  a  claim 
similar  to  the  one  sought  to  be  enforced  by  the  original  bill.* 

CfroM^blU  M  Bmotw  for  Def»istlTS  Tork. —  It  has  been  held  that  a 
cross-bill  to  recover  damages  for  defective  work  cannot  be  filed  in 
proceedings  to  enforce  a  mechanics'  lien,  but  the  court  may 
reserve  to  the  defendant  the  right  to  proceed  at  law.* 

XI  Keplicatiok  ok  Bepit.  —  In  the  absence  of  special  statu- 
tory provisions  to  the  contrary,  the  rules  governing  replications 
in  proceedings  to  enforce  mechanics'  liens  are  the  same  as  in  any 
other  actions.     In  many  jurisdictions  there  are  special  statutory 

in  time.     Neuchatel  Asphalt  Co.  v.  New  mortgagor.     Jewett  v,  Iowa  Land  Co., 

Vorit,  9  Misc.  Rep.  (N.  Y.  C,  PI.)  376.  64  Minn.  531. 

1.  Holmes  v.  Richet.  56  Cal.  307.  in  4.  San  Juan,  etc.,  Min.,  elc,  Co.  v. 

wliich  it  was  tield  that  in  an  action  for  Finch,  6  Colo.  214. 

tbe    foreclosure  of   a  mechanics'  lien  OUmlwal of  Ori^iwl BllL  —  If  a  cross- 

against  the  owner  and  the  original  con-  bill  is  (iled  by  the  equitable  assignee  of 

tractor,  where  the  answer  of  the  latter  the  lien,  the  complainant  in  the  orig. 

sufficiently    set    up    a    claim    of    lien  inal   bill,   who    is   merely   a   nominitl 

against  the  building,  (he  court  rightly  party,  cannot  dismiss  his  original  peti- 

construed  it  as  a  cross-complaint  and  tion  and  thus  defeat  the   rights  of  the 

gave  judgment  for  the  foreclosure  of  assignee.     Major    v.    Collins.    II    III. 

the  lien.  App.  6;8. 

8.  Brown  v,  Boker,  30  D.  C.  gg.  3.  Culver  v.  Etwell,  73  HI.  536. 

8.  McCarthy  v.  Neu,  93  111.  455.  Aniwerlng  AMmded  CroM-blll  —  inan 

Enjoining   PIw  of  LimlUtloiu.  —  The  tTniiMtMuy.  —  Where    a  cross -petition 

court  will  reserve  to  the  defendant  the  by   one   of   the  defendants   sets   up  a 

right  to  proceed  at  law,  and   if  neces-  mechanics'  lien  in  his  favor,  and  prays 

sary  may  enjoin    the    claimant   from  a  foreclosure  of  the  same  and  a  sale  of 

pleading    the    statute   of    limitationa.  the  premises,  and  an   answer  is  filed 

Brown  V.  Bolcer,  30  D.  C.  go.  containing  a.  general  denial,  and  upon 

CroM-Ull  bjKortgacee.  —  in  a  suit  by  the  trial  the  cross- petition  is  amended 

a  materialman  Lo  enforce  a  mechanics'  so  as   to   allege   the   abandonment  of 

lien,  the  mortgagee  of  chattels   which  work  upon  the  building  in  the  place  of 

the  petitionerseeks  to  include  in  his  lien  its  completion,  the  answer  on  file  will 

may  file  a  cross-bill    to  foreclose  his  be   regarded  as    putting   in   issue   the 

mongage.     Ellison  k.  Salem  Coal,  etc.,  amendment;    and  where  the  cause  is 

Co.,  43  111.  App.  I30.  proceeded  with  on  the  theory  that  the 

Notice  la  Mortgager. — A  defendant  alleged    abandonment    Is    one   of  tbe 

mortgagee,  in  an  action  to  foreclose  a  issues,  the  court's  failure  to  permit  a 

mechanics'  lien,  is  not  entitled  to  a  de-  new  denial  to  be  filed  is  not  erroneous 

cree  against  the  defendant  mortgagor  or  prejudicial.       Great  Spirit  Springs 

'    upon  a  cross-bill  demanding  foreclosure  Co.  v.  Chicago  Lumber  Co.,  47   Kan. 

01  the  mortgage  which    covers   other  67a. 

land  than    that  described  in  the  coro-  fl.  Brown  v.  Boker,  (D.  C.)  ig  Wash. 

plaint,   without   proper   notice   to    the  L.  Rep.  498. 
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provisions  governing  the  subject.' 

XU.  Dexubseb  —  In  Oensni.  —-  The  usual  forms  and  rules  of 
pleading  must  be  observed  in  proceedings  to  enforce  mechanics' 
liens.*  and  in  the  proceedings  demurrers  have  the  same  office  as  in 
ordinary  actions.^ 

1.  miiioii.  —  Special  replications  are  'which  had  been  performed  on  the  build- 
abolished  by  statute  and  if  filed  will  be  ing  by  the  plainliff  at  the  defendant's 
treated  asageneral  replication.  Under  request.  It  was  held  thai  a  motion  to 
tbis  statute  the  issues  are  formed  by  strike  this  allegation  out  of  the  leplr 
the  replication,  which  could  not  be  was  properly  overruled.  Hibbard  t: 
done  by  special  replication.  Shaeffer  Talmage,  33  Meb.  147. 
V.  Weed,  S  111.  511. _       _  So   where,   in   the  answer,   damages 

Where  a  replication  is  defective  be-  were  claimed  by  the  defendant  for  a 

cause  il  transposes  the  parties,  it  may  failure  tocomplete  the  buildings  in  the 

be   amended    by   filing   a   proper   and  time  specified,  it  was  held  proper  for 

formal  replication.     Buckley  f.  Boutel-  the  plaintiff  10  allege  in  his  reply  thai 

lier,  61  111.  2g3.  the  delay  was  caused  by  certain  acts 

MioneMtft.  —  In  actions  lo  foreclose  a  of  the  defendant  (stating  them),  and  not 

lien  under  the  provisions  of  Gen.  Laws  by  the  fault  of  the  plaintiff.     Hibbard 

1SB9,  c   zoo,  the  allegations  in  each  an-  v.  Talmage,  32  Neb.  147. 

swer  are  taken  to  be  denied  without  any  WtK    Virglilit.  —  In    proceedings  to 

reply  having  been  filed.     Bruce  9.  Len-  enforce   a   mechanics'  lien  an  answer 

non,  sa  Minn.  547;  Davis  v.  Crookston  claiming   recoupment   is   not   one   for 

Waterworks,  etc.,  Co..  57  Minn.  408.  affirmative  relief,  and  no  special  replv 

So  it  bas  been  held  under  this  statute  is  necessary   under  Code   W.   Va.,   c. 

that  though  a  husband  and   wife  are  l»5,§35;  but  is  merely  one  for  defense, 

both  sued  to  enforce  a  lien  against  the  and  is  met   by  a   general   replication, 

wife's  property,  where  the  husband  did  Foulty  v.  Poar,  35  W,  Va,  70, 

not  serve  any  answer  on   the   plaintiff  WUaonilii.  —  An     answer     that    the 

DO  reply  was  necessary.     Johnson   v.  plaintiffs   settled    with    the   defendant 

Lau,  5S  Minn.  joS.  and  took  his  note  payable   in  ooe  year 

An  allegation  that  the  property  de-  for  the  balancedue,  and  thereby  waived 

scribed  in  Ihecomplainlisa  homestead  his   !ien,   needs   no   reply,   as   it -does 

is   not  in  the  nature  of  a  counterclaim  not  set  up  a  counterclaim.     White  r, 

and  docs  not  require  a  reply.     Engle-  Dumpke,  45  Wis,  454. 

brecht  r.  Rickert.  14  Minn.  140.  8,  Lee   v.    Burke,   66   Pa.    St.    336. 

■ontuia.  —  In    proceedings   to  (ore-  wherein  it  was  held  that  a  plea  of  "  do 

close  a  lien  against  a  railroad  company  lien  "  is  not  a  demurrer,  either  general 

the  complaint  alleged  that  certain  de-  or  special. 

scribed   land    against    which   the  lien  8,  .McDowell   v.   Hill,  1    Phila.  (Pa.) 

was    invoked    was    necessary    to    the  ro2,  7  Leg.  Int.  (Pa.)  179;  Brien  i'.  Clav. 

convenient  use  of  Ibe  defendant's  depot  I  E.  D.  Smith  (N.  Y.)  649. 

buildings,   and   alleged  as  a  sepaiate  Where   a  statute   directs   that   issue 

defense  that  the  land  in  question  was  shall   be  joined   upon  claims,  and  the 

"  incident  to  its  franchise,  and  useful  same  shall   "  be   governed,  tried,  and 

and   indispensable  and  necessary,  and  the  judgment  thereon  enforced,  in  all 

facilitates  the  successful  operation  of  respects,  in  the  same  manner  as  upon 

said  railroad."     Itwasheld  that  as  the  issues  joined  and  judgments  rendered 

latter  allegation  was  not  admitted  by  in  all  other  civil  actions."  etc.,  demur. 

the  complaint  it  was  error  To  strike  out  rers  may  be  interposed  as  well  as  pleas 

a  replication  which  denied  it.     Helena  and   answers   10   the   plaintiff's  claim. 

Lumber  Co.  v.  Montana  Cent.   R.  Co.,  Doughty  z'.  Devlin,  i   E.   D.  Smith  (S, 

10  Mont.  ai.  Y.}635. 

HebiBska.  ~ln  an  action  to  foreclose  Any   matter  of    such    character   as 

a  mechanics'  lien  the  defendant  pleaded  lends  lo  an  issue  of  law  upon  the  le. 

payment  and   set  out  certain  checks,  sponsibility  of  the  property  to  the  lien 

etc.,  to  support  his  plea.     In  his  reply  is  not  irrelevant,  and  if  the  defendants 

the  plaintiff  alleged  that  one   hundred  wish  to  raise  that  objection  they  must 

and  fifty  dollars  of  the  amount  so  paid  do  so  by  demurrer  or  in  some  other 

was    for    extra    work    (describing    it),  more    grave   and   deliberate    manner. 
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Damnmr.  MECHANICS'  LIENS. 

Whan  SmnniTw  LIm.  —  The  demurrer  will  lie  for  a  defect  of  parties 
defendant,*  or  where  it  appears  from  the  bill  that  suit  was  not 
brought  within  the  statutory  period,'  or  for  ambiguity  and  uncer- 
tainty in  the  complaint,"  or  where  it  appears  on  the  face  of  the 
pleading  that  the  claim  is  not  a  Hen  on  the  property  described.* 
So  certain  formal  objections  may  be  raised  by  demurrer,  as,  for 
instance,  an  objection  to  a  lien  for  want  of  dates."  This  object 
tion  may  also  be  raised  by  motion  to  strike  out  the  lien,  but  if 
not  taken  in  either  of  these  two  ways  must  be  deemed  waived.* 

Ot^Mtiona  ITot  B«MlLed  by  OamuTar.  —  On  the  other  hand,  certain 
Other  formal  objections  have  been  held  improperly  raised  by 
demurrer.'     No  questions  of  fact  depending  on  evidence  aliunde 

Brien  v.  Clay,  I  E.  D.  Smith  (N.  Y.)  lien  is  to  be  taken  advantage  of  by  de- 

649.  murrer  or  by  motion   to  strike  out  the 

1.  Harbeck  I-.  Southwell.  iS  Wis.  418.  lien.     It  is  not   put   in   issue   by   the 

IWbot  of  pMtlw  —  By  Whom  OtgNtton  pleas  of  non-assumpsit,  payment  with 

Taken.  —  Where   a   bill   to    enforce    a  leave,  etc.,  and  advantage  cannot  thua 

mechanics'  lien  seeks  a  sale  of  the  prop-  be  taken  of  its  invalidity  in  the  trial  of 

erty   subject   to   a   prior   incumbrance  the  issues.     School   11.  Gerhab,  93  Pa. 

without  making  the  holder  of  the  debt  St.  346. 

thus  secured  a  party  to  the  suit,   the  S.  Howell  i>.  Philadelphia,  38  Pa.  St. 

defendant,   if    he    thinks    the   incum-  471;   Lehman  v.  Thomas,  5   W.  &   S. 

brancer  a  necessarf  party,  should  dc-  (Pa.)  s63;  Lybrandt  v.   Eberly,  36  Pa. 

■HUT  10  the  bill,  stating  this  as  a  ground  St.  347,  in  which  the  court  said:  "  We 

of  demurrer.     Porloncs  v.   Badenocb,  know  not  how  any  issue  to  the  jury  can  . 

133  111.  377.  be    raised   on   the   formal   deficiencies 

IMaot  of  PaKlM  — SpaolBo  Etmsd  of  of  the  claim  filed,  such  as  the  want  of 

Objwtlon  to  Be  Bhown.  —  A  demurrer  for  dates,  for  these  are  mere  questions  of 

the  Irani  of  a  proper  parly  must  show  taw.    Such  objections,  in  accurate  prac- 

OQ  its  face  that  specinc  ground  of  dc-  ticc,  ought  to  be  raised  by  demurrer  or 

murrer;  claiming  in  the  answer,  in  a  by  moving  to  strike  off  the  lien." 

general  way,  the  advantages  oE  a  de-  8,  Howell  v,  Philadelphia,  38  Fa.  Sl 

murrer  will  not  present  the  question  of  471;  Lybrandt  v.  Eberly,  36  Pa.  St.  347. 

the  want  of  a  proper  party.     Portones  lEotlDn  to  Quaah.  —  A  defect  apparent 

11.  Badenoch,  133  III.  377.  on   the  face  of  a  lien  claim   may   be 

8.  Phillips  V.  Roberts.  26  W.  Va.  7S3.  taken  advantage  of  by  motion  to  quash 

But  see  Hursey  v.  Hassam,  45  Miss,  the   sci.    fa.   issued  upon  such  claim. 

T33i  where  ll  was  held  that  the  defense  Baker  v.  Winter,  15  Md.  I 

of    the   statute   of    limitations  ci       "'  "    "'-=-^^—  --  "--  *--  - 
properly   be   made  by   demurrer 

petition  to  enforce  a  mechanics'  Jien;  mat  an  onjeccion  to  a  piea  lor  want  01 

that  this  defense  can  only  be  made  by  verification  should  be  taken  advanlage 

special  pleas.  of  by  motion  to  strilte  out  and  not  by 

8,  Fraiert.  Barlow,  63  Cal.  71.  demurrer.     I.oring   v.   Flora,    Z4  Ark. 

4.  Coddington  V.  Beebe,  29  N.  J.   L.  151. 

550,  in  which  it  was  further  held  that  Ol^aotfon  to  Llan  Hotiw  for  Inmffldeiit 

after  joinder  on  demurrer  the  plaintiff  Saaoriptian.  —  In   Indiana   it  has   been 

cannot  assign  forcrrorchal  a  demurrer  held  that  an   abjection   that  notice  of 

will  not  lie  in  such  a  case.  lien   did  not   sufficiently   describe   the 

"  Where  •  •  "  the  entire  right  of  property  is  not  properly  raised  by  mo- 
action  depends  upon  the  validity  of  the  tion  to  strike  out  that  part  of  the  com- 
lien,  which  affirmatively  appears  to  be  plaint  relating  to  the  lien.  Howell  v. 
invalid,  the  proper  practice  is  to  de-  Zcrbee.  36  Ind.  314;  Bourgeite  v. 
mur."  McGrew  v.  HcCarty,  78  Ind.  Hubinger.  30  Ind.  296:  O'Hallorao 
496;  and  see  Lawton  v.  Case.  73  Ind.  6a.  v.  Leachcy.  39  Ind.  150. 

(tnartlon  of  Isralidlty  Babad  by  Damtiz-  Tallnn  of  Complaint  to  SIto  Dataa  «( 

T«r  orKotiantoBtrlka  Ont.  — Theques-  Tnniiabliig  Katerlali.  —  The   otniasioa 

tion  of   the   validity   of  a   mechanics'  from  a  complaint  of  the  exact  date  of 
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the  notes  hereto  are  set  out  other  decisions  which  will  serve 
to  show  what  variances  will  or  will  not  prove  fatal  to  a  recovery.' 


Where  the  coatract  as  alleged  was  to  is   a  substaatial   variance.       Peck    e. 

fnralsfa  materials  at  the  usual  market  Standart,  i  III.  App.  338. 

price,   and  the  evidence   showed   chat  And  where  a  complaint  alleged  that 

not  all   the   material   was   to   be   fur-  no    contract    was   made    between   the 

niahed  at  the  usual  market  price,  but  owner  and  the  person  who  erected  the 

that  a  discount  was  to  be  made  on  some  building,  evidence  that  there  was  such 

articles,   the  variance  was  held  mate-  contract  will  not  warrant  a  judgment. 

rial.     Peck  v.  Standart,  I  111.  App.  338.  Reed  v.  Norton,  99  Cal.  617.     See  also 

As  ta  Whither  Price  Was  Agreed  On.  Gibson  v.  Wheeler,  no  Cal,  843. 

—  If   the   complaint  alleges    that    the  As  to  Wert  Done.  —  There  ci     ' 

IS  done  for  an  agreed  price,  and  recovery  bee  a 


where  it 
is  alleged  thai  the  agreement  was  to 
furnish  materials  and  erect  a  building 
(or   Che   defendant,   and   the  evidence 
shows  that  the  work  actually  performed 
was  CO  raise  up.  move  back,  and  repair 
the     two  houses,  and  furnish  material  there- 
for.     Eaton  v.  Malatesta,  93  Cal.  75. 
(or  the  payment  of  the  reasonable  value        As  In  Time  0/ Payment.  —  Where  it  is 
of  the  materials  furnished.     Wilson  v.     alleged   that  the  work  was  to  be  paid 
Hind,  113  Cal.  3S7;  Reed  v.  Norton,  90    for  when  fully  completed,  and  the  proof 


the  evidence  shows  that  no  price 
agreed  on,  the  variance  is  fatal.  Wag- 
ner f.  Hansen.  103  Cat.  106;  Jones  v. 
Shaey,  (Cal.  1S95)  40  Pac.  Rep.  17. 

So  there  is  a  variance  where  the  evl. 
dence  shows  an  agreed  price 
'  '  It  alleges  that  the 


Cal.   59a.     Contra,   Jodd  v. 
Mo.  App.  417. 

In  a  proceeding  to  enforce  a  mechan- 
ics' lien,  the  petitioner  musc  prove  the 
contract  as  alleged,  and  he  cannot 
abandon  the  contract  sec  out  and  re- 
cover on  a  guantwH  meruit,  Carroll  v. 
Craine,  9  111.  563. 

But  il  has  been  held  that  although  form 
there  is  a  special  contract  the  plaintiff  to  begi 
need  noc  sue  on  the  contract,  but  can 
recover  for  the  reasonable  value  of  the 
work,  such  recovery,  however,  not  t 
exceed  the  contract  price.  Kick  1 
Doerste,  45  Mo.  App.  134. 

■      a  Whether  Contract  Is  Expre^ 


that  it  was  to  be  paid  for  a 
lated  time,  the  variance  is  faul.  Bush 
V.  Connolly,  33  111.  447;  Belanger  v. 
Hersey,  90  111.  70. 

As  to  Time  cj  Beginning  and  Com- 
fleting  Work.  —  Where  Che  contract  as 
alleged  was  that  the  complainant  and 
his  underworkmen  were  each  10  per- 
L  certain  number  of  days'  labor, 
particular  day  and  to  end 
n  another  specified  day,  the  bill  is  not 
usiained  by  proof  that  the  labor  began 
and  ended  on  days  different  from  those 
alleged.  Marcin  v.  Eversal,  36  111.  323. 
At  to  Nature  and  Extent  ef  Claim.  — 
In  an  action  on  a  lien  claim  for  the 
ImpUed.  —  If  the  petition  alleges  that  value  of  labor  performed,  the  plaintiff 
the  materials  were  furnished  on  an  im-  cannot  recover  for  materials  furnished, 
plied  contract  to  pay  for  them  on  de-  Dempseyf.Reinsectler,33Mo.  App.  4S. 
livery,  and  the  evidence  shows  an  As  to  Parties  to  Centraet.  —  Where  the 
expreKs  coatract  to  pay  for  them,  fifty  complaint  charges  a  contract  with  two 
dollars  in  cash,  and  the  balance  in  defendants  and  claim  is  made  against 
thirty  days,  the  variance  is  fatal,  them  jointly,  but  the  proof  shows  a 
Randolph  r.  Onstott.  58  111.  53;  Be-  HabiJity  against  one  only,  the  variance 
langer  v.  Kersey,  90  111.  70.  But  see  is  fatal.  Garrison  r.  Hawkins  Lumber 
Austin  V,  Wohlcr,  5  111.  App.  300.  Co.,  111  Ala.  308;  McAnally  v.  Hawk- 

As  to  Persons  viilh  Whom  Contract  ins  Lumber  Co.,  log  Ala.  397;  Lee  v. 
^ai£r.  — Where  the  complaintallegesa  Wimberly,  103  Ala.  539. 
contract  with  two  defendants,  and  claim  1.  Iminaterial  VuUnoes.  —  Where  the 
is  made  against  them  jointly,  proof  petition  alleged  a  contract  in  writing 
of  a  contract  with  one,  and  that  the  and  express,  and  the  evidence  showed 
materials  were  furnished  to  the  same  a  contract  partly  in  writing  and  partly 
one,  is  a  fatal  variance.  Garrison  v.  in  parol,  it  was  held  that  as  the  con 
Hawkins  Lumber  Co.,  in  Ala.  308.  tract  was  set  out  in  extenso  in  the  peli- 

So  where  the  contract  as  alleged  is  to    tion,  any  error  in  stating  its  legal  effect 
famish  materials  to  E..  and   the  proof    should     be     rejected    as    surplusage, 
•hows  a  contract  with  E.  &  Co.,  there    Austin  v.  Wohler,  5  III.  App.  300. 
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Ammdmnitt.  ''  MECHANICS'  LIENS.  Of  ProoM*. 

part  of  the  complaint  in  a  proceeding  to  enforce  it  are  incon- 
sistent with  statements  made  in  the  complaint,  and  contradict 
them,  the  complaint  is  demurrable.' 

3.  Between  FindingB  and  Evidence.  —  Where  it  clearly  appear 
from  the  record  that  a  lien  was  claimed  on  the  whole  of  certain 
premises,  a  finding  that  a  lien  was  claimed  only  on  a  portion  of 
the  premises  will  not  be  deemed  to  be  controlling.' 

XIV.  AllE5DllzirT8— 1.  Of  Lien  Claim.  ^  No  material  amend- 
ment of  a  notice  of  claim  of  lien  can  be  allowed  as  against  third 
persons.'  So  it  has  been  held  that  a  notice  of  intention  to  claim 
a  lien  which  describes  the  premises  erroneously  is  insufficient  to 
create  the  lien,  and  that  the  court  has  no  power  to  reform  it  even 
though  the  complaint  shows  that  no  third  person  has  acquired 
any  rights  which  would  be  affected  bya  correction  of  the  mistake* 

2.  Of  Froceia,  —  Defective  process  issued  upon  a  complete  affi- 
davit  of  foreclosure   may  be   amended   and   made   thereby   to 


p&rt  were  of  the  reaEon-  Gcation  o(  the  original  contract,  and 
lo.  a  complaint  alleging  perforniancc  as  modified,  and  that  a 
s-tatemcnt  was  liled  in  time,  and  the 
court  merely  found  the  fact  of  the 
making  of  the  original  contract.  il5 
performance,  and  subGequent  modifi- 
cation thereof,  and  did  not  find  in  what 
respect  it  was  modified,  or  that  the 
modi  Bed  contract  was  performed,  it 
was  held  that  a  new  trial  was  propeiiy 
granted.       Scbeible    t-.     Schicltler.  63 


$3,SS5,  and  tbi 

able  value  oH_ 

that  the  goods  were  of  the  agreed 

reHBonablc  value  0/13,695  was  held  not 

inconsistent.      BardwcU  t.   Anderson. 

13  Mont.  87. 

As  to  Timi  Whm  Amotml  Fell  Due. 
—  A  variance  between  llie  statement 
and  the  petition  as  to  the  time  when 
the  amount  in  suit  fell  due  Is  immate- 
rial. Badenoch  v.  Hoffman,  50  111. 
App.  S". 

.4j  !■<.  Person!  to  tVhtjm  Materials 
Were  FurmsieJ. —  Where  the  com- 
plaint  alleges  that  the  materials  were 
furnished  toaconlraclor  for  the  owner. 
and  the  notice  shows  that  it  was  ad- 
dressed to  the  owner  and  his  wife  for 
materials  furnished  them,  the  variance 
is  immaterial.  Clark  v.  Huey,  13  Ind. 
App.  334. 

Ai  In  QuatiHly  of  Materials  Fur- 
nished.—  Where  the  petition  alleged 
the  furnishing  of  a  specified  number 
of  "  merchantable  brick,  as  per  brick 


Min 


-471- 


8.  Wade  ■v.  Reiti.  l3  Ind.  307. 

4.  Lindley  ;'.  Cross,  31   Ind,  106. 

jLmandiDg  a  Lien  Claim  by  Addiflg  Aa- 
O'thar  Lira  Clklnuuit  has  been  held  not 
permissible.  It  is  a  record  in  (he 
county  clerk's  office,  and  not  a  part  of 
the  proceedings  in  the  suit  which  maj 
be  amended,  Vreeland  v.  Bovie,  37  tJ. 
J.  1-  346. 

In  Ifew  Tork  it  has  been  held  that  the 
ly  defect  of  sub- 


cof  i: 


oclai 


certain  s 

jm  pe 

r  thousa 

nd.  and 

the  ac- 

count  filed  was 

fur  furnishing 

ind  lay- 

ing  the 

umber 

of  "m 

able  bri 

k"at 

the  sar 

ne  pric 

.  it  was 

held   Iha 

the 

be  con- 

5  for 

ck  acco 

ding  10 

■■  wal!   n 

cording 

10  actual 

andth 

at  there 

belwe 

n  the 

and  the 

petition. 

Doyl 

ei..  Wu 

rdeman 

35  Mo. 

App.  330. 

1.  Ftmer  v.  Batlow.  63  Cal.  71. 
a.  Higley  1-,  Ringle.  57  Kan.  aaa. 
Where  the  evidence  showed  a  modi- 


of  such  not 
to  give  the  names  of  the  defendants  as 
owners,  or  to  describe  or  in  any  man- 
ner attempt  to  describe  Ihem  as  own- 
ers, is  a  defect  of  substance  which  if 
notamendabie.  Beals:'.  Congregation 
B'nai  Jeshurun,  1  E.  D.  Smith  (N.  Y-) 
654. 

In  CalUDmia  the  notice  of  lien  which 
is  filed  for  record  must  be  complete  in 
itself  at  that  time  in  order  to  authoriie 
its  enforcement,  and  is  not  capable  o( 
being  amended  or  reformed.  Madera 
Flume,  etc.,  Co.  i-.  K*ndall.  (Cal.  iS^S) 
51  Pac.  Rep.  304,  citittg  Goss  v.  Sire- 
liti,  S4  Cal.  640. 
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conform  to  the  affidavit  of  foreclosure.' 

3.  Of  Petition  or  Comploiot  —  a.  As  to  Parties  —  (i)  Correct' 
ing  or  Striking  Out  Names  of  Parties. — The  complaint  may  be 
amended  by  correcting  the  name  of  the  plaintiff,  where  the  suit 
and  judgment  are  in  his  true  name,*  and  it  has  been  held  permis- 
sible  though  the  statutory  time  of  filing  the  pleading  had  elapsed.' 
So  it  has  been  held  permissible  to  amend  by  correcting  the  name 
of  a  defendant,*  or  by  striking  out  the  name  of  a  party  defend- 
ant '  or  plaintiff.*  There  is  a  conflict  of  authority  as  to  whether 
the  name  of  a  defendant  can  be  corrected  after  the  time  for  filing 
the  petition  has  elapsed.^ 

(2)  Adding  New  Parties  —  Wlm  ponnlMiblt.  —  In  proceedings  to 
foreclose  a  mechanics'  lien  additional  parties  may  be  brought  in, 
when  necessary  to  a  complete  determination  of  the  controversy,* 
The  bringing  in  of  a  proper  party  is  not  erroneous  where  no 
prejudice  is  shown.*  If,  however,  a  claimant  with  full  knowledge 
of  all  the  facts  files  a  lien  claim  and  brings  suit  against  the  wrong 
person  as  builder,  he  will  not  be  allowed  to  amend  at  trial  by 


II  Phila.  (Pa.)  171,  33  L*g,  Int.  (Pa.) 
13;  Sutlon  V.  Clark,  7  W,  N.  C.  (Pa.) 
437;  Knox  v.  Hilty,  118  Pa.  St.  430. 

4.  CorrMdng  Vuna  tS.  ContiMtOT. — 
Newman  -u.  JeScreon  Ciiy,  etc.,  R. 
Co.,  19  Mo.  App.  TOO. 

Washburn  v.   Burns,   34  N.  J.  L. 


ife  ( 


in  I 


1.  Cuminiag  v,  Wright,  73  Ga.  767. 

If  a  summons  under  the  Mechanics' 
Uen  Law  is  only  against  the  builders, 
Id    a  case   where   the   same  person  Is 
builder  and  owner,  it  may  be  amended 
either  b«fore  pleading  to  the  declara- 
tion or  after,  but  the  defendant,  by  ap- 
pearing to  the  suit  and  pleading  the  18,  where  it  was  held  ihi 
pleas  appropriate  to  the  owner,  waives  against  husband 
the  objection.      Cornell  v.   Matthews,  chanics'  lien,  for  the  debt  of  the  hus- 
37  K.  J.  L.  533.  band,      the      proceedings      may      be 

S.  Witte  V.  Meyer,  II  Wis.  295;  Herr  amended   by  striking  out  the  name  of 

V.  Harniah.  13  Lane.  Bar  (Pa.)  175.  the  wife  although  she  was  described  in 

Sabitltntlon  of  PlaintlS*.  —  Where  the  the  lien  claim  as  a  joint  owner, 

name  of  a  claimant  is  set  out  the  court  6,  Phcenix     Mut.     L.    Ins.    Co.     v. 

vrill  allow  an  amendment  by  Che  add-  Batchen,  6  111.  App.  621. 

ing  of  the  names  of  other  persons  as  T.  That  tha  CorrMtion  llay  Ba  Kads,  — 

parties  plaintiff,   where  the  object  of  Newman   n.    Jefferson    City,   etc.,    R, 

such   Bubstilutioo   Is   to  s«t  forth  the  Co.,  19  Mo.  App.  100. 

original     plaintiff's    title.       Jones     v.  Tkat  the  OoriwUaiL  Oajmot  B«  Hade.  — 

Philler,  13  Pa.  Co.  Ct.  Rep.  333.  Nason   Mfg.  Co.  v,  Jefferson  Medical 

3.  Wiitep.  Meyer.  11  Wis.igS;  Tag-  College   Hospital,  13   Phlla.  (Pa.)  483, 

gart  «.  Rorer,  33  W.  N.  C.  (Pa.)  67.  34  Leg.  Int.  (Pa.)  362. 

Adding  ITuu  of  Flalntlff  InadTSTtanUr  a.  Sullivan  v.  Decker,  I  E.  D.  Smith 

OmltW.  — If  the  caption  and  indorse-  (N.  Y.)  699;    Brown  i-.  Welch,  5   Hnn 

mentof  the  lien  and  the  bill  of  par-  (N.  V.)  583;    Putnam   v.  Ross,  55   Mo. 

(iculars  show  the   name  of  the  owner.  116;  Snodgrass  i'.  Holland,  b  Colo.  S96; 

the  body  of  the  lien  may  be  amended  Challoner  v.  Howard,  41  Wis.  355. 

by    adding    his     name     inadvertently  8.  Wheaton  v.  Berg,  50  Minn.  535. 

omitted   therefrom,  and   this   may   be  HowrAppIleatlon  Hade,  —  In  proceed- 

done  even  after  the  expiration  of  the  ings  to  foreclose  a  lien,  application  to 

statutory  period.     Nichols  -a.  Maloney,  bring  In  the  contractors  as  parties 


5  Kulp  (Pa.)  149.  But  there 
sions  which  maintain  the  contrary 
view.  Manufacturing  Co.  v.  Hospital, 
4  W.  N,  C.  (Pa.)  369;  Day  v.  Garrett, 
4  W.  N,  C.  (Pa.)  368:  O'Neill  v.  Hurst, 


be  made  on  appearance  of  the  parties 
in  court  pursuant  to  the  notice  to  ap- 
pear, and  on  due  notice  of  an  intention 
to  apply  for  the  order.  Sullivan  r. 
Decker,  i  E.  D.  Stnlth  (N.  Y.)  699. 
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substituting  the  name  of  the  party  who  contracted  the  debt.' 

Time  of  Brlngtng  Bait  m  to  Rew  ?art;  Added.  —  Where  a  new  party 
defendant  is  brought  into  a  suit  to  enforce  a  mechanics'  lien  by 
an  amendment,  the  suit  as  to  him  is  brought  only  from  the  time 
he  is  made  a  party,  and  it  can  have  no  relation  back,  as  far  as  he  is 
concerned,  to  the  time  of  bringing  the  suit  against  the  original 
defendants.  If  not  brought  in  within  the  statutory  period,  the 
suit  is  barred  as  to  him.*  But  the  addition  of  new  parties  by 
amendment  after  the  expiration  of  the  statutory  period  will  not 

1.  Banlev  t<.  Smiih,  43  N.J.  L.  321. 

Adding  liortinigee  m  Put?.  —  Where 
an  aiuchmenl  is  issued  and  served  in 
a  proceeiling  to  foreclose,  the  mort- 
gagee need  not  be  proceeded  against 
at  llie  same  limc  procecdinRS  are  insti- 
tuted againsL  [be  owner  in  order  to 
preserve  ihe  litn.  He  may  afler- 
wards  be  brought  in  by  amended  and 
supplemental  bill.  Ragon  i'.  Howard, 
97  Tenn.  334. 

Adding  Penon  H»vlng  lutereet  in  Luid. 
—  In  Mincuri  the  court  may,  on  appli- 
cation, and  against  the  plaintiff's  ob- 
jection, admit  as  a  defendant  one 
having  an  interest  in  cealtj-  against 
which  the  lien  is  filed.  Adams  c. 
Moniry,  6  Mo.  App.  532. 

Adding  Tmiteei  ai  Partial,  —  Upon 
(ore  ■  '  


■  of  -. 
against  a  college 
corporaled,  an  amendment  malting  the 
trustees  holding  the  title  parties  is 
properly  allowed.  Gress  Lumber  Co. 
r.  Rfigcrs,  S5  Ga.  5S7. 

Bringing  In  EiMntor  oC  Deoeuad  Put- 
have  erected  a  building  upon  leased 
land,  and  one  of  them  has  died  before 
the  bringing  of  an  aciion  to  foreclose 
a  lien  in  favor  of  those  who  furnished 
material  for  Ihe  building,  if  no  judg- 
ment is  sought  against  ihe  estate  of 
the  deceased  partner  it  is  not  error  to 
refuse  to  continue  the  case  and  make 
the  executor  of  the  deceased  partner  a 
party,  as  the  surviving  partner  is  fully 
authoriied  ID  defend  for  [he  partner- 
ship interest.  West  Coast  Lumber  Co. 
V.  Aptield,  86Cal.  335. 

Wiiere  a  FtIdt  or  SnbieqnBnt  Lionholder 
I«  Had«  a  Putj  and  duly  appears,  he 
has  a  right  to  carry  on  the  proceedings 
to  enforce  his  lien,  it  in  any  way  the 
claimant  instituting  the  proceedings 
becomes  disentitled  to  continue  the 
suit.     Abham  v,  Boyd,  5  Daly  (N.  Y.) 


[ttin^is.  —  Dunphy  :•.  Riddle.  86  111. 
22;  Bennitt  v.  Wilmington  Star  Min. 
Co.,  119  111.  9;  Wa[son  v.  Gardner,  ti 
111.  App.  366,  affirmfd  in  119  III.  31*; 
Haines  v.  Chandler,  26  ill.  App.  4C0. 
Growl  V.  Nagle,  86  111.  437. 

Missouri.  —  Bombeclt  v.  Devorss.  19 
Mo.  App.  38. 

Nebraska.  —  Green  i^.  Sanlord.  34 
Neb.  363.  overruling  Manly  v.  Uown- 
ing,  15  Neb.  &37. 

Pen»svlvattia .  ■ — Knox  f.  Hiltv,  ill 
Pa.  St,  434;  Russell  p.  Bell.  44  Pa-  St 
47;  Fourth  Ave.  Baptist  Church  v. 
Schreiner,  88  Pa.  S[.  124:  Dearie  r. 
Mar[in,  78  Pa.  St.  ss;  Fuller  r-.  En- 
righl,  37  Pii[sb.  Leg.  J.  (Pa.)  431: 
Flinn  xk  Keller.  9  Lane.  L.  Rev.  lPa.| 
81:  Horton  I..  Watson.  S  Pa.  Co.  Ci, 
Rep.  143;  Muria  v.  Stephenson,  y 
Montg.  Co.  Rep.  (Pa.)  17.  (jnlr.:. 
O'Neill  V.  Hursi.  33  Ug.  Int.  (Pa.)  1;, 
Miller  v.  Shirk,  6  Unc.  Bar(Pa.l  iSi,, 
Arnold  v.  Abraham,  g  l^nc.  L.  R«. 
(Pa.)  74.  wherein  it  was  held  that  an 
amendment   will    be   allowed. 


the 


e  of  a 
mths  after  the 


Application  of  Doctrine.  —  When 

is  broughi  [o  enforce  a  mechanics 
against  the  owner  within  six  mi 
after  the  last  payment  became  dui 


■   the 


<   of  < 


321. 


—  Seibs    I'.   Engelhardt, 


creditor  of  the  < 
branccr  is  made  a  party  by  amenii- 
ment,  the  lien  cannot  be  enforced  Vi 
the  prejudice  of  such  creditor  or  mem- 
ber, and  the  lien  of  the  mechanic  «ii! 
be  postponed  to  that  of  such  pany. 
Dunphy  v.  Riddle.  86  111.  22. 

Where  an  action  is  begun  againM 
the  husband  alone,  and  Ihe  wife  i* 
brought  in  as  defendan[,  by  amend- 
ment, after  ihe  expiration  of  the  slatu- 
tory  period,  the  statute  operates  as  a 
complete  bar  in  her  favor.  Seibs  r. 
Engelhardt,  78  Ala.  508. 
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invalidate  the  claim  when  such  addition  is  immaterial  and 
unnecessaiy.' 

b.  As  TO  Allegations  —  Am«ndiMiiti  vot  cbuging  ohm  of  'AsUim. 
—  Amendments  which  do  not  change  the  cause  of  action  are 
permissible,*  but  of  course  it  is  not  permissible  to  set  up  an 
entirely  new  and  different  cause  of  action  by  amendment." 

CoiTMtliig  DMoiiptian  of  Propartr.  —  Thus  it  is  allowable  to  amend  a 
complaint  or  petition  where  the  property  sought  to  be  subjected 
to  the  lien  is  erroneously  described,*  or  where  the  description  is 
insufficient,"  but  it  would  seem  that  such  an  amendment  would 
not  be  permissible  as  against  persons  who  have  in  the  meantime 
acquired  vested  rights  in  respect  to  the  property,*  or  to  change 


I.  Fourth   Ave.  Baptist   Church    v. 
Schreinet,  BS  Pa.  St.  134. 
DaUy  in  Brlngliig  In  Hnr  Putlw,  — 

The  statutory  provision  that  no  delay 
shall  be  granted  at  the  second  term  for 
the  purpose  of  bringing  in  defendants 
not  served  docs  not  apply  to  mechan- 
ics' lien  cases  where  a  dismissal  would 
be  a  bar  to  a  recovery  on  the  lien. 
Schulenburg  v.   Werner,  6   Mo.   App. 

i.  Lackner  v.  Turnbull,  ■/  Wis.  105. 
See  in  general  article  Amendments, 
vol.  1,  p.  547  "  ifq- 

Amendments  of  petitions  to  enforce 
the  lien  of  a  mechanic  are  warranted 
under  a  general  statute  which  allows 
amendments  "  in  any  pleading  or  pro- 
ceeding," etc..  as  being  within  the 
spirit  as  well  as  the  letter  of  the  law  in 
furtherance  of  justice.  Phillips  on 
Mechanics'  Liens,  g  436;  Witte  v. 
Meyer,  11  Wis.  395, 

An  amendment  to  a  complaint  to  en- 
force a  materialman's  lien,  changing 
the  nature  of  the  action  to  one  to  en. 
force  a  personal  liability  against  the 
defendant  owner,  but  leaving  the  com- 
plaint defective  for  want  of  an  allega- 
tion that  the  proper  notice  of  the 
intention  of  the  plaintiff  to  hold  the 
defendant  thus  liable  had  been  given 
by  the  former  to  the  latter,  cannot  he 
allowed.  Crawford  v.  Crockett,  55 
Ind,  aio. 

S.  Bomethlng  to  Amend  By  Veetuary. 
—  A  petition  cannot  be  filed  for  the 
first  time  as  an  amendment  to  proceed- 
ings, where  no  original  petition  has 
ever  been  filed.  Christian  v.  O'Neal, 
46  Miss.  669, 

AoMndlng  Aftw  Judgment.  —  It  is  not 
compeiem.  after  judgmenl.  to  amend 
by  substituting  an  entire  new  petition 
and  affidavit.  Butts  v.  Cuthbettson,  6 
Ga.  159. 
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4.  O'Leary  v.  Burns,  53  Miss.  171; 
Dinkins  f.  Bowers,  4g  Miss.  2ig;  Hart- 
man  V.  Sharp.  51  Mo.  29;  Sherrv  v. 
Schraage.  4B  Wis.  93;  Coolt  v.  Neal,  6 
Montg.  Co.  Rep.  (Pa.)  147;  Dorian  v. 
Ginird  Ave.  Farmers'  Marlcet  Co.,  19 
W.  N.  C.  (Pa.)  87. 

A  petition  to  enforce  a  lien,  which 
prays  a  lien  against  the  whole  prem- 
ises while  admitting  that  the  defend- 
ant is  owner  of  only  a  half  interest,  Is 
defective,  but  it  may  be  amended. 
Spencer  v.  Doherty,  17  R.  I.  89. 

A  claim  against  "  a  double  stone 
house  "  may,  after  the  six  months  have 
expired,  under  the  Act  of  June  il, 
1879,  h=  amended  by  adding  a  proper 
description  of  the  two  adjoining  build- 
ings and  apportioning  the  claim. 
Florey  i'.  Haverford  College,  7  Pa.  Co. 
Ct.  Rep.  138. 

IHreoting  Amttidmftiit  to  Conform  to 
Proot  —  If  it  isshown  that  the  building 
sought  to  be  charged  is  upon  more 
land  than  is  described  in  the  com- 
plainl,  but  the  claim  of  lien  Is  suffi- 
cient CO  embrace  the  entire  building, 
the  court  should  direct  an  amendment 
to  the  complaint  to  conform  to  (he 
proofs.  Willamette  Steam  Mills  Co. 
V.  Kremer,  94  Cal.  205. 

8.  Duffy  V.  Brady,  4  Abb.  Pr.  (N. 
Y.  C.  PI.)  43a;  Huse  V.  Washburn;  59 
Wis.   414;    Mann  v.  Schroer,   so    Mo. 

5,  Sherry  v.  Schraage,  4"  Wis.  93, 
See  also  Graham  v.  Smith,  21  W.  N.  C. 
(Pa.i  S74.  where  it  was  held  that  a 
different  person  and  lot  of  land  may  be 
substituted  by  amendment,  but  saving 
all  intervening  rights. 

Entiraly  Hew  DMoriptlon  Hot  Pannlt- 
■Ible  After  L»pM  of  Statutory  Ptrlod.  —  A 
statement  for  a  mechanics'  lien,  filed 
before  the  law  of  1889,  authorizing 
such  statements  to  beamended,  went 
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the  statement  as  to  the  person  to  whom  the  materials  were 
furnished.' 

Amsndmenti  u  to  Claim  uid  Pr«y»r,  —  So  a  petition  may  bc  SO 
amended  as  to  claim  for  labor  only,'  and  the  prayer  of  the  com- 
plaint may  bc  so  amended  as  to  embrace  a  claim  for  interest' 
Amendments  itemizing  a  claim,*  or  apportioning  a  claim,*  or 
specifying  more  particularly  the  labor  and  material  upon  which 
the  claim  is  based,  are  permissible." 

Dauription  at  Contnot.  —  Amendments  are  also  permissible  whidi 
make  materia!  changes  in  the  essential  description  of  the  con- 
tract.' 

Othar  AmendmratB.  —  A  complaint  may  be  so  amended  as  to  show 
that  the  lien  claim  was  filed  within  the  statutory  period,**  or 
to  correct  clerical  errors,*  or  to  show  that  something  was  due 
from  the  owner  to  the  contractor  when  the  action  was  brought,'* 
or  to  show  service  of  notice,"  or  to  show  that  the  work  and 


inio  effect,  cannot  be  amended   after     Baichen,  6  III.  App.  631 
the  lime  for  filing  ihc  same  has  elapsed,  '  '      "  "" 

so  as  to  change  the  description  of  the 
property  sought  to  be  charged  to  a  dis- 
tinct and  separate  lot  from  [hat  de- 
scribed in  the  statement  as  originally 
filed,      Drake  v.  Green,  48  Kan.  534. 

After  the  statutory  period  for  filing  a 
lien  has  passed,  the  claimant  will  not 
be  permitted  to  make  such  an  amend- 
ment as  would  make  the  lien  apply  to 
a  new  and  entirely  different  lot  of 
land.  Nothackcr  v.  Clark.  3 
-    r.  (Pa.)  143. 


1,  Clark  -v.  Huey,  (Ind.  App.  iS^}  36    also  Ham 


in  principle  from  any  other  amead- 
ment  of  a  pleading  by  which  an  error 

rected.  Technically,  in  all  such  cases. 
the  original  and  amended  pleadings 
describe  tno  diHerenl  contracts,  but  it 
has  never  been  held  that  the  ameod- 
ment  is  equivalent  10  the  commence- 
ment of  a  new  suit  upon  a  new  canse 

Lack,     menced  before  the  period  of  limiutioD 
the  bar  of  the  1  "    " 


.   E.  Rep.  53;    Young  v.   Harpei 
W.  N.  C.  fPa.)  304. 

A  lien  may  be  amended  more  than 
six  months  after  its  filing  by  changing 
the  dales  between  which  the  goods  were 
furnished.  Schaeffer  v.  Rohrbach,  I 
Wilcox  (Pa.)  ajo, 

a.  Dodge  w.  Hall,  ifiB  Mass.  435. 
under  a  statute  permitting  either  party 
to  amend  his  pleadings  as  in  actions  at 


■J.  Logan 


4  Mo.  App.  33, 


3  Penny. 
5   Pa.  Co. 


lai 

3.  Merrill  v.  Pearson,  76  Ind.  44. 

4.  Snyder  Chapel  v.  Baer 
(Pa.)  530. 

5.  Hoffmasler  v.  Knupp, 
Ct.  Rep.  140. 

A  lien  may  bc  amended  s 
portion   the  total   amount   1 
houses  described,  but  such 
mem  will  not  bc  permitted  toprejui 
any    one.     Bender    v.    Stair,    5    \ 
Leg.  Rec.{Pa,)97. 

6.  Flanagan   v.  Weitzel,  3   Lane. 
Rev,  (Pa.)  4oa. 

7.  PhcEnix    Mut.    L.     Ins.     Co. 


a.  Wilier  V.  Bergenthal.  50  Wis.  474; 
Gebbard  v.  Levering,  14  Phila.  (Pa.) 
no.  37  Ug.  Int.  (Pa.)  124. 

laituoe.  —  In  Wilier  :'.  Bergenlhit, 

50  Wis.  474,  it  was   held   thai  a  ctmi- 

plaint  for  a  lien  which  alleges  that  the 

claim   therefor    was    Hied    wilhin   ^x 

months  after  the  last  charge  for  work 

and    materials,   although    it    gives   1 

wrong  date  for  such   filing,  and  does 

not  give  the  date  of  such   last  charge, 

may  be  amended  according  10  the  facis 

proved  where  they  show  the  claim  10 

have  been  filed  in  due  time,  or  the  v». 

riance  may  bc  disregarded. 

B,  Garland  v.  Hickey,  75  Wis.  i;?. 

s  10  ap-         10.  Leiegne   i'.  Schwanler,   10  D»lv 

sng   the    (N.  Y.)  547. 

amend-        H.  See  McFadden  v.   Stark,  58  Aik, 

rejudice     7.  where  it  was  held  that  in  an  iclion 

5    York     by  a  subcontractor  to  enforce  a  lien  for 

materials  furnished  in   the  erectionof 

..     the  building,  it  was  error  to  strike  oul 

of    the   complaint   as    immaterial   in 

■:.     amendment  made  by  leave  of  court  10 
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ITAMMlty  For. 


materials  were  furnished  in  conformity  with  the  original  contract.* 
Likewise  a  complaint  in  the  ordinary  form  for  work  and  labor  done 
and  materials  furnished  may  be  amended  by  inserting  allegations  to 
make  it  one  for  a  mechanics'  lien,'  as  this  does  not  change  the 
cause  of  action,  but  merely  changes  the  remedy.*  So,  on  the 
other  hand,  it  has  been  held  that  a  proceeding  to  enforce  a 
mechanics'  lien  may  be  amended  by  converting  it  into  an  action 
for  work  and  labor  done  and  materials  furnished,*  When  this  is 
done  the  contract  may  be  counted  on  specially,  or  the  common 
counts  in  assumpsit  may  be  used,  in  accordance  with  the  general 
rules  applicable  to  such  counts.' 

VerlflMtloii.  —  If  the  original  bill  be  under  oath  it  may  be 
amended  without  the  amendment  being  verified  by  oath.* 

4.  Time  of  Haking  Amendment  —  A  plaintiff  who  obtains  leave 
to  amend  his  petition  must  file  his  amendment  within  the  time 
prescribed,  or  not  at  all,  unless  further  leave  be  given.' 

5.  ITotioe  of  Filing  Amendment  of  a  petition  or  complaint  must 
be  given  to  the  defendant,  unless  waived.*  Amendments  should 
not  be  made  on  ex  parte  application.* 

XT.  Aii&OHKZVT  —  1.  Heoewity  For. —  In  some  jurisdictions 
provisions  are  made  for  enforcing  mechanics'  liens  by  attach- 
ment.'*   In  Tennessee^  *  the  benefit  of  the  lien  can  only  be  obtained 

"  The  case  of  Dunning  v.  Stovall.  y> 
Ga.  444,  i*  not  9.  precedent  for  such  an 
amendmeat.  That  was  a  regular 
action  commenced  by  the  usual  p«tU 
tioo  and  process,  with  the  additional 
claim  for  the  en  force  men  i  of  the 
mechanics'  lien.  •  •  •  it  nag  ^ 
suit  instituted  in  the  Superior  Court, 
•  •  •  and  there  were  all  the  plead- 
ings necessary  to  amend  by." 

>.  Castagninof.Balietta.SaCal.aso. 

6.  Downey   v.    O'Donnell,    ga    lit. 


tbe  effect  that  at  the  time  of  furnishing 
the  materials  notice  was  given  to  the 
owners  of  the  building  of  the  intention 
to  fumlsh  them  and  of  their  value. 
See  also  Elston  v.  Jury,  g  Moolg.  Co. 
Rep.  (Pa.)  u. 

1.  Brodcrick  v.  Poillon,  a  E.  D. 
Smith  (N.  Y.)  554;  Brodcrick  v.  Boyle, 
I  Abb.  Pr.  (N.  y.  C.  Pi.)  319. 

9.  Lackner  v.  Tumbull,  7  Wis.  105; 
Dinkins  v.  Bowers,  49  Miss.  219; 
Weathereby  v.  Sinclair,  43  Miss.  189. 

S.  Lackner  v.  TurnbuU,  7  Wis.  105. 

UHhkttoB  of  Tlau  to  Amaad.  —  An 
amendment  changing  the  action  from 
a  simple  action  of  debt ' 


559. 

7.  Haight  v.  Schuck,  6  Kan.  191. 
S.  Haight  ».  Schuck,  6  Kan,  19a. 
ndment     should 


be 

force  the  lien,  is  not  permissible  after  allowed  in  a  mechanics'  lien  proceed- 

six  months  from  the  time  the  debt  be-  ing   and    a   decree    entered   nunc   prv 

came  due,  as  the  suit  for  the  debt  does  tunc  in  the  absence  of  notice.     Little- 

noi   stop   the   running   of   the   statute  field  v.  Sehmoldt,  24  HI.  App.  624. 

Against  the  Hen.     Dinkins  t/.  Bowers,  9.  Schmidt  v.  Gilson,  14  Wis.  5I4> 

49  Miss.  219.  Ap^yliig   .for     ConUnnanM.  —  If   th« 

4.   Castagnino   v.    Balletta,  83  Cal.  defendant  is  surprised  and  not  ready 

350;  Dunning  v.   Stovall.  30  Ga.  444;  for  trial  in  consequence  of  an  amend' 

Noble  V.  Terrell,  64  Miss.  830:   Duff  v.  meal,  he  should  apply  for  a  continu- 

Snider,    54    Miss.    246;  Prairie   Lodge  ance.     Downey  v.   O'Donneli,  ga    III. 

No,  87  V.  Smith,  58  Miss.  301.  559. 

But  see  Cochran  v.  Swann,  53  Ga,  10.  See,   as  to  enforcement  of  lien» 

39,  where  it  was  held  that  in  a  proceed-  generally  by  attachment,  article  Liens, 

ing  for  the  summary  enforcement  of  a  anti.  p.  132. 

laborers'    lien,    the    plaintiff     cannot  11.  M.  &  V.  Code Tenn.  (1884).  §^4386, 

•mend   so  as  to  change  (he  case  into  provides  that  mechanics'  liens  "  shall 

an     ordinary     action    for    assumpsit,  be  enforced  by  attachment  at  taw  At 
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by  attachment,*  and  it  is  lost  if  the  lien  claimant  fails  to  have  an 
attachment  issued  and  levied  within  a  designated  time  after  the 
accrual  of  the  right,*  In  Nc-w  Hampshire'  a  lien  for  materials 
used  in  erecting  a  building  and  furnished  by  virtue  of  a  contract 
with  the  owner  is  secured  by  an  attachment  made  within  ninety 
days  from  the  time  the  last  materials  were  furnished.'  In  Ver- 
mont the  commencement  of  the  action  by  issuing  the  writ  is  not 
sufficient,  but  the  property  on  which  the  lien  was  asserted  must 
also  be  attached;'  In  Maine  and  Florida  also  proceedings  by 
attachment  are  in  vogue." 

2.  Time  of  Soiug  Out  Attachment.  —  The  time  for  suing  out  the 
attachment  is  fixed  by  statute,  and  the  mere  commencement  or 
suit  in  time,  followed  by  issuance  and  levy  of  attachment  after 
expiration  of  the  statutory  period,  will  not  suffice.* 

3.  Keqniiites  of  Affidavit, —  Under  the  Florida  statute,'  t!ie 
affidavit  need  not  set  out  any  of  the  grounds  of  attachment  speci- 
fied in  the  general  attachment  law.  Only  the  facts  which  consti- 
tute the  lien  shall  appear  as  grounds  therefor,  and  otherwise  it 
shall  conform  to  that  law.**     In  Tennessee,  if  a  summons  be  the 

in  equliy,  or  by  judgment  at  law  and     within   three    monlhs   from   ihe   tittle 
levy  of  llle  execution  upon  the  prop-    such  payment  becomi 
erly  subject  to  the  lien,"  due  at  the  time  of   s 

1.  Barnes  v.  Thompson,  2  Swan  mence  his  action  o] 
(Tenn.)  313;  Brown  v.  Jacobi,  10  cause  the  properly 
Heisk.  (Tenn.)33S;  Dollman -^.  Collit 
93  Tenn.  660;  I^cLeod  v.  Capeli, 
Saxt.  (Tenn.)  199;  Ragon  v.  Howar 
97  Tenn.  334;  Murry  p,  Conner, 
fiaxt.  (Tenn.)  231. 

A  contractor's  lien  upon  property 
lost  when  he  seeks  by  allachmenl  si 
inequity  to  enforce  his  lien,  but  fa: 
to  have  attachment  issued  and  levi 

upon  the  properly.  Dollman  v.  Col-  AooruiJ  ot  Lian.  —  It  is  not  essenlia!  to 
lier,  92  Tenn.  660,  the  preservation  of  a  mechanics'  lien. 

Failure   to  Attaoh  — Waiver  of  Error. 

—  Although  a  bill  to  foreclose  a 
mechanics'  lien  without  the  attachment 
is  demurrohle,  the  defect,  it  has  been 
fceld,  may  be  waived  by  answering  to 
the  meihs.  Brown  v.  Jacobi,  10 
Hcisk.  (Tenn.)  335. 

Attaohment  in  8niU  Aninit  Ballroadi. 

—  The  .Mechanics'  Lien  L;iw  of  T/»- 
jKJifr  does  not  require  an   attachment 

against  railroads.  Central  "Trust  Co. 
V.  Condon,  67  Fed.  Rep.  S4. 

S.  Ragon  v.  Howard,  97  Tenn.  334. 

8.  Pike  I'.  Scon,  60  N,  H.  469. 

4.  Piper  v.  Hoyt,  61  Vi.  539,  under 
a  statute  providing  that  ihe  lien  claim- 
Ant  must,  within  three  months  tram  the 
time  of  filing  his  writtrn  memorandum 
asserting  his  claim,  if  the  payment  is 
ilue  at  the  time  of  filing  th 


ich  filing,  com- 
his  claim  and 
to    be    atlachcil 


6,  See  DuBiin  c,  Crosby, 
Skillin  v.  Moore,  79  Me. 
V.      Lake     Weir     Chaulai 
Assoc,  25  Fla.  765;  Stearn 
37  Fla.  469. 

B.  Ragon  v,  Howard,  97  Tenn.  334. 
See  also  Pipes  v.  Hoyt,  61  Vt.  539. 

Effect   of  ConTOfiitg  to   TmitM  Attar 


j;    SliaQS 
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under  the  statute  requiring  an  attach- 
ment to  be  issued  and  levied  within 
one  year  from  the  accrual  of  the  rigbt 
to  Ihe  lien,  that  the  trustee  and  bene- 
ficiary in  a  deed  of  trust  from  ttif 
owner,  given  after  the  accrual  of  ibc 
lien,  shall  be  proceeded  against  within 
such  time,  but  it  is  sufficient  if  a  bill 
against  (he  owner  is  filed  and  Mtacti- 
ment  issued  and  levied  within  the  year, 
and  the  other  parties  may  be  brought 
in  by  an  amended  and  supplemental 
bill  without  the  issuance  of  anoihet 
atatchmenl.  Ragon  i'.  Howard.  <)' 
Tenn.  334- 

7.  The  Florida  statute  provides  thai 
liens  shall  be  enforced  by  attachment 
in  manner  provided  by  Uw.  Rev. 
Stat.  Fla.  (tSgl),  §  f;45. 

B,  Strong  ;.'.  Lake  Weir  Chautauqua, 
.,  as  Fla.  765. 


Volu 


e  xm. 


MECHANICS'  LIENS.    Bniil*it«i  of  &fi<UTit. 

leading  process  and  the  attachment  auxiliary,  the  affidavit  need 
not  state  any  other  ground  than  that  such  lien  is  claimed.'  The 
attachment  given  to  enforce  the  iien  is  based  upon  the  lien,  and 
the  recitals  necessary  in  ancillary  attachments  are  not  required.* 
If,  however,  there  is  a  proper  case  for  an  original  attachment, 
considered  as  the  leading  process,  to  compel  the  defendant  to 
appear,  the  usual  attachment  may  issue,  and  such  attachment  will 
be  sufficient.' 

How  AttMlunent  Ibd*.  —  If  the  debtor's  interest  in  buildings  sub- 
ject to  the  lien  be  realty,  it  must  be  attached  as  such,  and  as  per- 
sonalty when  it  is  personalty,*  Where  the  statute  provides  that 
the  liens  "  shall  be  enforced  by  attachment  obtained  in  manner 
provided  by  law,"  the  general  attachment  law  of  the  state  is 
meant,  and  not  attachments  authorized  in  special  cases.'  The 
attachment  must  be  issued  from  the  same  court  which  has  juris- 
diction of  the  plaintiff's  demand,  conforming  at  the  same  time  to- 


Bringing  OaM  WitUn  Lien  Statnto.  — 

A  scatuLe  providing   [hat  the  affidavit 

shall  stale  the  amount  due  and  unpaid, 

the  time  and   place  of  performing  the 

work,    and   that   it   shall   describe  the 

property  and   slate   that   payment   has 

been  demanded  and  refused,  and  that 

the  affidavit  has  been  made  in  good 
faith  and  not  through  malice  and  vex- 
ation, is  not  considered  to  prescribe  a 
sufficient  (ormula  of  allegation  as  to 
the  work  or  labor  done,  and  the  affi- 
davit must  bring  the  case  within  the 
statute  under  which  the  lien  is  claimed. 
An  affidavit  which  merely  states  that  the  199. 
nrork  nas  done  in  and  about  a  mill  is  in-  8.  Brown  v.  Brown,  3  Sneed(Ti 
Bufficicni.  Stearns 7/,  Jaudon,  37  Fla.469    431;  Murry  v.  Conner,  4  Baxt.  (Ti 

Bttting  OntTBrmiofContract.  —  Undei 
this  statute  it  has  been   held 


1.  Brown  v.  Brown.  3  Sneed  <Tenn.> 
431;  Murry  v.  Conner,  4  Baxt.  (Tenn.> 
aai;  Hiilman  v.  Anthony,  4  Baxt. 
(Tenn.)444- 

Inoorpiiratiiig  Attaoluneiit  in  IiHtdlng- 
Froe«N.  —  The  attachment  in  form  must 
be  substantially  that  prescribed  by  scat- 
ute,  or  it  may  be  locorporated  with 
the  leading  process  so  that  it  distioctly  , 
appears  and  be  levied  on  the  propertv. 
Brown  V,  Brown,  a  Sneed  (Tenn.)  436; 
McLeod  V.  Capell,  7  Baxt.  (Tenn.> 
199. 

S,  McLeod  v.  Capell,  7  Baxt.  (Tenn.) 


n.) 


Lt  thel 


of  ibe  contract,  or  to  state  that  they 
have  been  complied  with.  Summerlin 
I/.  Thompson,  31   Fla.  369. 

Allagisg  Damand  and  Befnial  of  Liit  of 
KaMrlalman.  —  A  statute  pioviding  that 

quired  in  writing,  shall  furnish  the  per- 
son having  the  work  done  with  a  list 
of  all  the  materialmen,  and  that  a  re- 
fusal may  be  pleaded  in  bar  of  the  Hen 
claimed,  unless  it  can  be  shown  that 
all  claims  for  materials  have  been  paid,  lot  sht 
does    not   make   it   necessary   for   the     and  a 

plaintiff  to  state  in  his  affidavit  that  a  to  the  registry  of  deeds  in  the  county, 
demand  (or  the  list  has  been  made,  and  Skillin  v.  Moore,  79  Me.  554. 
the  list  furnished,  or  thai  no  demand  The  Levy  may  be  made  without  going 
has  been  made,  as  the  ease  may  be.  but  on  the  premises  or  taking  possession  <h 
whatever  defenses  a  defendant  may  the  properly.  Burr  v.  Graves,  4  l.e» 
have  under  this  provision  of  the  statute    (Tenn.)  557. 

may  be  set  up  by  plea.     Summerlin  v.        B.  Strong  v.  I-alce  Weir  Cliautaaqav 
Thompson,  31  Fla.  369.  etc.,  Assoc.,  35  Fla.  765. 
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4.  Dustln  V.  Crosby,  75  Me.  75,  \a 
which  it  was  said  that  the  same  dis- 
tinction as  to  the  mode  of  attachment 
is  to  be  preserved  as  in  ordinary  suits. 

Where  the  purchaser  of  land  takes  a 

bond  for  a  deed  with  a  right  to  enter 

inio  possession  and  erect   a   building 

thereon,  the   building,   when  erected, 

becomes  a  part  of  the  realty  and  the 

legal  title  to  it  is  in   the  owner  of  the- 

land;  and  in  order  to  enforce  a  lien  on 

such   building   for   labor  or  materials 

:tion,  the  building  and 

Itached  as   real  estate 

if  made  by  the  officer 


Sdzt  Fadu. 
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To  EafoTM  lim. 


the  usual  conditions  as  to  the   affidavit,  bond,  etc.,  on  which  it 
is  issued.' 

XVL  SciEE  Faciab — 1.  To  Enforce  Lien— a.  Nature  and 
Office  of  Writ.  —  In  some  jurisdictions  a  scire  facias  has  been 
adopted  as  the  proper  procedure  by  which  to  enforce  mechanics' 
liens.  In  some  of  these  jurisdictions  it  is  the  only  proceeding  by 
which  a  mechanics'  lien  may  be  enforced,  while  in  others  it  is 
merely  concurrent  with  other  remedies.  A  proceeding  to  enforce 
a  mechanics'  lien  by  scire  facias  is  a  proceeding  in  rem*  and  the 
plaintiff  is  bound  to  show  that  the  property  is  chargeable  with 
the  lien.*  It  depends  for  its  existence  upon  the  fact  that  there  is 
a  subsisting  lien,*  The  suing  out  of  a  writ  of  scire  facias  is  the 
institution  of  the  suit,  in  which  the  fact  of  indebtedness  may  be 
tried  and  ascertained  as  in  an  ordinary  action." 

1.  Brown  i'.  Brown,  1  Sneed  (Tenn.)  il  dii.da3es  the  (acts  on  which  It  was 
431,  founded,  and  requires  an  answer  from 

"■    ■   ""      ~  ■     '  ^.        .      ,       ^jj^   defendant,  it   is  in  the  nature  of  a 

declaration,  and  no  formal  declaration 
is   necessary.     The   tien  claim  selling 
forth  all  the  particulars  of  the  demand 
being   incorporated    in    the   writ,   anr 
further  pleading  on  [he  plaintiff's  pan 
wouldbesuperfiuous.     Winder r.  Cald- 
well, 14  How.  (U.  S.)434;  Ridgwayc. 
..     Hess.  1  Browne  (Pa,)  M7. 
Ashm.    (Pa.)    307;         Writ   Ii  In  IT»tnre   of  DMlandon. — 
There  is  no  such  thing  as  a  declaraiioo 
on    a  scire   facias;    the   plea   is    lo   the 
writ.     Blake  v.  Dodemead,  a  Stra.  775. 
The  scire  facias  upon  a  mecbsnic!' 
lien  answers  as  a  statement  of  claim  and 
takes  the  place  of  a  declaration.     Rynd 
t'.  Bakewell.  87   Pa.  Si.  460. 
B.  Brackney  v.  Turrenline.   14  Ark, 


Clark  Hu  Fowor  to  Inns,  —  The  clerk 
of  the  law  court  in  which  the  suit  is 
brought  has  the  power  to  issue  the  writ 
of  aiuchment  and  administer  the  neces- 
sary oaths  by  implication.  Brown  v. 
Brown,  3  Sneed  (Tenn.)  431. 

S,  McCuIlough  V.  Caldwell,  5  Ark. 
237;  Brown  v.  Morison,  5  Ark.  217; 
Piuramer  v.    Eckenrode 


:  McClelland.   5  Watts  (Pa.) 
n  V.  Morison,  5  Ark. 


437, 
a.  Bi 

,    a.)  207. 
f  the  Property, 

lien,  a  scire  facias  will  not  lie  upon  it; 
it  is  only  tn  be  sustained  on  the  ground 
that  [he  claim  is  a  lien  upon  the  house, 
-so  that  the  moment  the  claim  ceases  to 
'be  a  lien,  the  right  of  the  party  to  pro- 
teed  by  or  maintain  a  writ  of  sci.  fa. 
ceases  also.  The  only  object  of  the  scire 
facias  is  to  have  execution  against  the 
fcuilding;  but  if  that  cannot  be  had. 
then  the  great  object  of  the  writ  is 
j^one.  The  ascertainment  of  the 
amount  of  the  debt  for  which  the  plain. 


*itecution  agai: 
incidental  and  prelim inar 


ilding  is 
[oihea 
.  the  am 

of  the  money  to  be  levied  may  be 
dered  certain  and  known.  Anshi 
McClelland,  5  Watts  (Pa.)  4S7. 

Ths  Sdra  FmIu  Ii  a  Jndklftl  Writ 
rto  enforce  the  execution  of  some 
ter  of  record  on  which  il  is  usi 
founded;  but  though  a  judicial  wr 


Scire  f  ads*  to  Enf DTe«  Llea  AgtlnK  Sep- 
■latB  Buildings.  —  Where,  under  the  lien 
law,  each  separate  building  is  responsi- 
ble only  for  the  amount  due  tor  mate- 
rial furnished  or  work  done  on  that 
particular  building,  a  lien  was  filed 
against  two  buildings,  and  a  lien  on 
each  building  claiming  for  the  whole 
sum.  It  was  held  on  motion  to  quash 
nave  that  the  amount  claimed  on  each  build- 
only  ing  should  have  been  staled  in  the  writ, 
ward  so  that  the  defendant  might  plead  [o 
ount     each  separately  and  the  jury  be  able  to 

III  V.     Plummer  v.    Eckenrode.    50  Md.  225- 

See  also  Worrilow  :■.  Chester  Land,  etc., 

used     Co..  5  P».  Dist.  Rep.  641. 

mat-         MlnnMOt*^  jVffcjjj'/j'  of  Obtaimng  a 

aally     PriUniinary    Judgment.  —  Where     the 

it,  or    claim  is  by  a  subcontractor  the  claim- 

ginal     ant   must   get   judgment   against    his 

As     debtor  and  proceed  by  sci.  fa.  agaiott 
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*.  What  Writ  Must  Show.  —  As  already  stated,  the  lien 
claim  is  embodied  in  the  writ  of  scire  facias,  and  no  declaration 
or  complaint  is  necessary.  The  averments  necessary  to  authorize 
the  enforcement  of  the  lien  are,  therefore,  to  be  found  in  the  writ, 
and,  it  is  believed,  differ  in  no  essential  particular  from  the  aver- 
ments necessary  in  a  petition  or  complaint  to  enforce  a  lien. 

Debt  OontiMted  —  OUim  FUed.  —  Thus  the  plaintiff  must  show  a  debt, 
that  it  was  contracted  for  work  done  or  material  furnished  for  or 
about  the  construction  of  the  building,  and  that  the  claim  was 
properly  made  and  filed  in  pursuance  of  the  terms  of  the  statute.' 

Tlw  Kuw  of  the  owner  or  alleged  owner  must  be  given,*  and  also 
the  name  of  the  principal  contractor,  if  the  proceedings  are  brought 
by  the  subcontractor."  Naming  a  wrong  person  as  contractor  is 
fatal  error.* 

WoA  Dene  Mid  KaterUIi  Tnnlihed.  —  The  nature  and  value  of  the 
work  done  and  the  amount  and  kind  of  materials  furnished  should 
be  shown,'  and  also  the  time  when  the  work  was  done  and  the 

the    owner,    as    directed    bv    Btatnte.  claimed  will  be  striclcen  ofi  on  motion; 

Emmet  f.  Rotary  Mill  Co.,  aMinn.  386;  but  the  objection  is  waived  by  pleading 

Lewis  V.  WilllamB,  3  Minn.  151.  and  going  Co  trial.     Lord  v.  Church, 

1.  Wilson  V.  Mecryman,  4S  Md.  338;  6  Luz.  Leg.  Reg.  (Pa.)  119. 

Baker  v.  Winter.  15  Md.  i.  Claim  Held  Sufflelently  Certain.  —  A 

S.  Burger  v.  O'Hara,  6  Kulp  (Pa.)  claim  nbich  sets  forth  ifaat  it  is  for  wall 

1S8.  paper    Eurnlshing  and   papering  done 

Describing  the  owner  as  the  "  estate  sufficiently  sets  forth  the  nature  of  the 

of   Maty   Reece,  deceased,"   does  not  wotii  done  and    materials    furnished, 

invalidate  the  claim.     Reece  v.   Hay<  James  v.  Keller,  5  Del.  Co.  Rep.  (Pa.) 

maker.  164  Pa,  St.  575.  61.     So  it  has  been  held  that  a  claim 

8.  Murta  v.  Stephenson,  is  Pa.  Co.  for  stairbuilding  is  sufficiently  certain. 

Cl.  Rep.  (Pa.)  6S3;  McCay's  Appeal,  37  Tack  v.  Brady,  3  W.  N.  C.  (Pa.)  426. 

Pa.  St.  135.  Claim  on  Saparata  Bnlldlngs.  —  If  a  lien 

Where  Fanon  Sued  I*  Beth  Owner  and  is  sought  lo  be  enforced  against  more 
Oontraotor,  be  may  be  named  as  con-  than  one  building,  the  amount  claimed 
iiaclor,  and  his  subsequent  alienee  as  against  each  buildingshould  bestated. 
owner.  Sullivan  v.  Johns,  5  Wbart.  Plummer  i'.  Eckenrode.  50  Md.  335. 
< Pa.)  366.  The  claim  need  not  set  out  Katsriali  Used  In  Building. —  It  has 
the  name  of  the  contractor  if  it  does  been  held  unnecessary  for  the  claim  to 
not  appear  that  there  was  a  contractor  show  on  its  face  that  the  materials  fur- 
other  than  the  owner.  Rymani;.  Wolf,  nished  were  used  in  the  erection  and 
5  Kulp  (Pa.)  475.  construction  o£  the  building,  James  r. 

4.  Davis  V.   Slratton,   I   Phila.  (Pa.)  Keller,  5  Del.  Co.  Rep.  (Pa.)ei;  ur  that 

389.  9  Leg,  lot.  (Pa.)  II.  they   were  furnished  on  the  credit  of 

ft.  Wilson  V.  Merryman,  48  Md.  328;  the  building.  Noar  v.  Gill.  111   Pa.  St. 

Singerly  v.   Cawley,    36    Pa.   St.   348;  4S8:    Texas   v.   Snyder,    16   Leg.   lot. 

Lanman's  Appeal,  8  Pa.  St.473;  Heron  (Pa.)  85.     See  also  Horn  me  1   v.    Lewis, 

f.  Robinson,  2  Pars.  Eq,  Cas.  (Pa,)  34S;  104  Pa.  St.  465.  where  it  was  held  (hat 

Noll  V.  Swineford,  6   Pa.  St.  187;  Mor-  it  need  not  be  shown  that  the  materials 

ris    V.   Eckstein,   Fbila.   C.  PI.   Marcb  were   furnished   on   the  credit   of  the 

34,  1849,  MS. ;    Russell  V.  Bell,  44  Pa.  building  if  It  appears  that  they  entered 

St.   47;  Lee  v.  Burlte,  66  Pa.  St.  336;  into  the  construction,  and  that  the  fact 

McFarland  v.  Schulti,  168  Pa.  St.  634.  that  the  materials  were  charged  on  the 

IWMtiTe  Claim  Strloktn  Off  on  Kotion.  plaintiff's    books   to    the    contractor's 

—  A    claim    Bled   by   a   subcontractor  books  was  not  even  prima  facie  evi- 

which  omits  to  set  out   the   items  of  dence  that  the  credit  of  the  building 

work  and  material  for  which  a  lien  is  was  excluded. 
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materials  were  furnished.' 

DewripUon  of  Property.  —  The  property  against  which  a  lien  is  sought 
to  be  enforced  must  be  described  with  sufficient  particularity  to 
enable  it  to  be  identified  readily.'     The  description  must  have 

certainty  to  at  least  a  common  intent,^  but  this,  it  seems,  is  all 
that  is  requisite  to  support  the  cJaim.* 

Completion  of  th«  Work  should  be  Stated  or  an  excuse  given  for  not 
completing  it.' 

1,  KauSman  e'.  Bodgers,  7  Lane.  L.  If  Lhe  descriplion  idcnu&es  ihe  build- 
Rev.  (Pa.)  34S:  Landis  i',  Mcllinger,  7  ings  i[  is  sufficient,  though  the  size. 
Lane.  L.  Rev.  (Pa.)  153;  Fourth  Bap-  number  of  slorics,  and  materials  ire 
list  Church  v.  Troul.  28  Pa.  St.  153:  not  given.  Wethered  t^.  Garrett.  7  Pa- 
Lehman   V.  Thomas,   5   W.  &  S.  (Pa.)  Co.  Ci.  Rep.  s^g- 

362:  Ellice  V.   Paul,  a  Phila.  (Pa.)  roa,  Where  the  claim  enumeraies  seietal 

13  Leg.  Int.  (Pa.)  124.  structures  and  avers  that  they  consti- 
Clalnu  Hold  Soffloiantly   CertoJn   m  to  tute  an  oil  refinery,  this   is   sufficienL 

Tlins.  —  A  claim  for  work  done  between  Tilusville  Iron  Works  v.  Keystone  Oil 

two  certain  dates  within  six  months  is  Co.,  130  Pa,  St.  211. 

snfGcieorJy  certain.     Bayer  v.  Reeside,  Dworiptfoiu  Held  lunndent.  —  A  dc- 

14  Pa.  St.  I&7;  Robinson  ti.  Robinson,  scriplion  of  a  building  as  on  the  south 
Di5t,  Cl.  Phila,  May  13,  1848,  MS.  side  of  a  public  road  leading  from  one 

Where  a  building  is  erected  under  a  town  to  another,  where  there  was  i 
special  contract,  a  statement  that  the  shorter  load  between  the  towns,  is  mis- 
work  was  done  and  the  materials  were  leadingand  insufficient.  Linck  v.  WoU, 
furnished  within  six  months  last  past  (Pa.  1886)  4  Atl.  Rep.  23. 
is  sufficient,  flahn's  Appeal,  39  Pa.  A  claim  against  a  building  must  set 
Si.  409:  Marsh  v.  Burnell  Dist.  Ct.  forth  its  locality,  size,  and  number  of 
Phila.  May  6,  r84S,  MS.  stories.      A   description   setting   forth 

A  biil  of  particulars  annexed  to  the  merely  the  boundaries  of  the  tot  is  not 

claim  and  referred  to  therein  is  a  part  sufficient.   Conroy  e>.  Koch.  2  Northam. 

of  it.  and   if  there  be  but  one  item  of  L.  Rep.  (Pa.)  346. 

materials  furnished,  they  will  be  pre-  A  lien  which  describes  as  a  separate 

sumed  to  have  been  furnished  at  that  building   a   part   of   what   is   a  single 

dati.     Knabb's  Appeal,  to  Pa.  St.  l85:  building  is  defective  for  want  of  ade- 

Donahoo  v.  Scott,  la  Pa.  St.  45;  Cal-  quaic  description,    Hassentusr.  Phila- 

houn  I'.  Mahon,  14  Pa.  St.  56.  delphia  Packing  Co.,   rj   Pa.   Co.   Cl. 

But   a   claim   consisting   of   various  Rep.  650.     Where  a  description   of  a 

items  is  defective  if  it  has  but  one  date;  building  specifies  its  street  and  the  ad- 

the  time  when  each  item  was  furnished  joiners,  but  does  not   name  lhe  city. 

must  be  stated.     Witman  i'.  Walker,  9  borough,  or  town  in  which  it  is  situated, 

W.  *  S.  (Pa.)  183;  Egberts.  Gallagher,  it  is  not  a  sufficient  compliance  with  a 

Dist.  Ct.  Phila.  March  (I,  :84H,  MS.  statute  requiring  that  the  claim  shall 

That  the  CUim  8«ts  Forth  an  Imponible  set  forth  the  locality  of  the  building  and 

SttB  is  no  bar  to  a  recovery;  the  real  such  other  matters   of  description  as 

date  may  be  shown.     Hillary  v.    Pol-  shall  be  sufficient  to  identify  the  same, 

lock,  13  Pa.  St.   186.  Brown  it.  Myers,  145  Pa.  St.  17. 

An  OmlMlon  of  the  Tew  in  the  bill  of  4.  Knabb's  Appeal,  10  Pa.   St.   186; 

particulars  annexed  will  not  vitiate,  if  Ewing  v.  Barras.  4  W.  &  S.  (Pa.)  467; 

statedinthebodyolihcclaim.     Martin  Driesbach    v.    Keller,   a    Pa.    St.    7;: 

;.'.  Jack,  a  W.  N,  C.  (Pa.)  832.  Richabaugh  v,   Dogan,  7  Pa.  St.  394: 

2.  Barclay's  Appeal,  13  Pa.  St,  495;  Kennedy  v.  House.  41  Pa.  Sl  39:  Mt- 
Cowdrick  ^.  Morris,  g  Pa.  Co.  Cl.  Rep.  Clinlock  v.  Rush,  63  Pa.  St.  203;  Fergu- 
312.  son  V.  Vollum,  I  Phila.  (Pa.)  181,  6  Leg. 

a.  Gault   V.    Dcming,  3    Phila.  (Pa.)  Inl.)Pa.)64. 

337.  16  Left.  If".  (Pa.)  37.  6,  Bohem  ■v.  Seabury,  141  Pa.  St.  59*' 

What  DeMTlptlau    Sufflotent.  —  A   de-  in   which   it   was    held    that   where  1 

scription  is  sufficiently   certain  if  any  mechanics'   lien  was   Bled   by  B..  as  a 

one  with  it  in  his  hands  could   readily  successor  to   G.   &    B.,    for  a   portion 

go   to   the   exact   place.     Cowdrick   v.  only   of   work   done   under  an   entire 

Morris,  9  Pa,  Co.  Ct.  Rep.  312.  contract  between  G.  and  the  defendant, 
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VogfttiTiiig  Oftuo  of  Porfiitiiro.  —  So  it  is  not  necessary  to  negative 
or  excuse  causes  of  forfeiture  provided  by  the  contract.  This  is 
matter  of  defense.* 

Harried  Woman'i  Property.  —  If  a  foreciusuic  is  sought  against  a 
married  woman's  property,  it  was  formerly  necessary  to  set  forth 
the  coverture  and  allege  that  the  work  was  done  by  her 
authority  and  consent;*  but  under  a  recent  statute*  it  is  no 
longer  necessary  to  allege  that  the  owner  is  a  married  woman. 
Nor  is  it  necessary  to  allege  that  the  improvement  is  necessary 
for  the  preservation  and  enjoyment  of  her  separate  estate.* 

c.  Pleas  —  Denying  Clalm  —  Vo  lien.  —  A  plea  denying  that  the 
plaintiff  ever  had  any  claim  is  bad  on  demurrer  as  denying  a  con- 
clusion of  law.*  The  plea  of  "no  lien"  does  not  raise  any  ques- 
tion as  to  the  sufficiency  of  the  claim.* 

The  Flea  of  Vnl  Tiel  Beeord  to  a  sci.  fa.  is  a  nullity,  as  the  claini  is  not 
a  record.'' 

On  tlM  Plea  of  Payment  advantage  cannot  be  taken  of  the  invalidity 
of  the  lien.® 

The  Plea  of  Von  Aeiampeit  has  been  sustained,  though  nil  debet  was 
considered  a  better  plea.* 

and  there  was  no  averment  that  the  of  the  Hen.     Brackney  r.  Turrentine, 

contractor  had  completed  the  contract  14  Ark.  416. 

or  had    been    excused    or    prevented  Biaoharge  under  Bankrupt  Aet.  —  As  a 

therefrom,    the     claim    was    properly  proceeding  to  enforce  a  mechanics'  lien 

stricken  from  the  record  as  defective.  is  strictly  a  proceeding  t»  rem^  the  em- 

1.  Stipp   V.   Burr,  4  Del.   Co.   Rep.  plover  is  in  no  way  personally  liable, 

(Pa.)  47.  and  he  cannot,  therefore,  plead  in  such 

S.  Dearie  v,  Martin,  78  Pa.  St.  55;  action  his  discharge  under  the  Bank- 
Ward  V,  Black,  7  Phila.  (Pa.)  343;  rupt  Act.  McCullough  t/.  Caldwell,  5 
Lloyd  V.  Hibbs,  81  Pa.  St.  306.  Ark.  237. 

5.  Act  of  June  3,  1887,  P.  L.  332.  6.  Lee  v.  Burke,  66  Pa.  St.  336. 

4.  Milligan    v.  Phipps,  153  Pa.  St.  The  Plea  **  Vo  Lien "  to  an  action  on  a 

908.  mechanics'  lien  is  not  a  demurrer.     It 

6.  Campbell  v.  Scaife,  i  Phila.  (Pa.)  raises  an  issue  of  fact.  Lee  v.  Burke, 
187,  8   Leg.    Int.   (Pa.)  74;  Snyder  r.  66  Pa.  St.  336. 

Kohler,  3  W.  N.  C.  (Pa.)  156;  Brown-  7.  Davis  v.  Church,  z  W.  &  S.  (Pa.) 

!ng  V,  Rafsnyder,  34  Pittsb.  Leg.  J.  240. 

(Pa.)  80.  8.  Lewis  v,  Morgan,  11  S.  &  R.  (Pa.) 

A  plea  that  the  defendant "  holds  no  234;    Ly brand t  v,  Eberly.  36  Pa.  St. 

lands  bound  by  the  alleged  lien  "  is  347;  St.  Clair  Coal  Co.  v,  Martz,  75  Pa. 

not  good.     Leiby  v.  Wilson,  40  Pa.  St.  St.  384. 

63.  What  Kay  Be  Shown  under  Plea  of  Pay- 
To  a  8cl.  fa.  sur  mechanics'  Hen,  the  ment.  —  The  formal  validity  of  a  me- 
defendant's  plea  that  he  Is  not  the  chanics'  lien  is  not  put  in  issue  by  the 
owner  is  improper  and  will  be  stricken  plea  of  payment,  and  hence  under  such 
off.  Spare  v.  Walz,  15  Phila.  (Pa.)  263,  plea  the  claim  may  be  read  to  the  jury 
38  Leg.  Int.  (Pa.)  139.  as  an  admitted  cause  of  action.     Ly. 

Plea  Betting  VpOroM-demand.  —  A  plea  brandt  v,  Eberly,  36  Pa.  St.  347. 

is  good  which  sets  up  a  cross-demand,  9.  Early  v,  Albertson,  2  W.   N.  C. 

in  other  respects  properly  the  subject  (Pa.)  541. 

of  set-off,  subsisting  at  the  time  of  the  If  the   claim  Qled  before  the  scire 

beginning  of  the  suit,  which  is  the  issn-  facias  issues  shows  that  the  debt  was 

ance  of  the  scire  facias.    It  is  not  neces-  contracted    by    the    owner   with    the 

eary  for  the  defendant  to  have  acquired  plaintiff,   non-assumpsit   is    a    proper 

such  cross-demand  prior  to  the  laying  plea,  because  the  claim  would  show  a 
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The  Bnffldens;  of  the  Hon  on  Iti  Faoe  cannot  be  attacked  under  a 
plea  of  non-assumpsit,  set-off,  and  judgment  with  leave, ' 

The  Fie&  of  su  Debet  should  be  treated  as  a  general  issue  and  as 
putting  the  mechanic  on  proof  of  his  lien.' 

Bt4tat«  of  Limltstloiii.  —  The  defense  of  the  statute  of  limitations 
may  be  set  up  by  plea," 

It  Crodit  Wu  OiTBii,  the  defense  that  the  term  of  credit  had  not 
expired  must  be  pleaded  in  abatement  and  not  in  bar.* 

d.  How  Defects  in  Writ  Taken  Advantage  of.  —  The 
only  way  of  taking  advantage  of  a  defect  apparent  upon  the  claim 
is  by  demurrer  or  motion  to  strike  off,"  A  claim  will  not  be 
stricken  off  on  motion  unless  the  defect  be  necessarily  fatal.' 
Nor  will  it  be  stricken  off  on  petition  for  matters  of  fact  dehors 
the  record.'  If  one  item  of  a  claim  be  defective  it  may  be  stricken 
out  on  motion.*  It  is  too  late  to  object  to  formal  defects  in  a 
claim  after  pleading  in  bar,*  or  after  trial  and  new  trial  granted.'* 

e.  Service  and  Return  of  Writ. — The  scire  facias  noti- 
fies the  party  and  gives  him  an  opportunity  of  showing  cause 


m  plied, 


It  by  the 


part    of    the    defcndi 
claim  be  for  work  and  labor 
rials   furnished   by   some   pe 
ployed  by  the  builder,  and   i 
ovner,    the    law    does    not    raise    an 
Bssumpsil  as  btiwecn  [he  plaintiff  and 
ihc  owner,  and  in  such  case  ihe  latter 
cannot  plead  non-assumpsit,  but  must 
notify  the  plaintiff  of  the  defense  on 
which  the  demand   is  resisted.     Kees 
V.  Kerney,  5  Md.  419. 

1.  Klinefelier  v.  Baum,  17a  Pa.  St. 
652. 

a.  Hictcs  I'.  Branton,  31  Ark.  186.  a 

8.  Gamon   ^.   Winslow.   i   W.  N.  C.     si 
(Pa.)  432-  " 

An  affidavit  for  defense  alleging  that  1 
the  materials  for  which  the  lien  was 
tiled  were  furnished  more  thnn  six 
months  before  the  lien  was  filed  pre- 
sents an  issue  for  the  jury.  Shannon 
V.  Broadbeni.  if)2  Pa.  St.  :()4. 

4,  Campbell  v.  Scaife,  i   Phila.  (Pa.) 
1B7.  SLeg.  Int.  (Pa.)  74. 


>n  the  (ace  of  the  lien  claim  may  be  taken  ad 
if  Ihe  vantage  of  by  a  motion  to  quash  th 
mate-  scire  facias  issued  upon  such  claim 
n  em-  Baiier  p.  Winter,  15  Md.  i.  Th 
proper  way  to  take  advantage  of  a  de 
filed  in   a  mccbad 


clai 


i  byn 


demand  a  bill  of  particu- 
lars. Wilson  I'.  Merryman,  48  Md. 
3=3- 

6.  Maxfield  v.  German  Lutheran 
Church,  2  Lui.  Leg.  Reg-  (Pa.)  12D. 

Clalmi  ITot  Fil»d  in  Six  KonUu.— 


clai 


which   doe 


1   filed 
1   off 


ill  be 
on  motion.  Philadelphia 
6   Phila.  (Pa.)  48,  21  Leg. 


t.(pf  '_. 

7.  Frick  f-  Claddings,  30  Leg.  Int. 
(Pa.)  321;  Shoemaker  v.  Duganne,  i 
W.  N.  C.(Pa.)47i:  Hallowell  f.  Ma5- 
sej-.  2  W.  N.  C.  (Pa.)  644;    Bright  r. 


;   facial 


enforce  the  lie 
Is  given  or  noi 
received,    until   the 


credit 


Leg.  Rec.  (Pa.)  47 

Upon  proof  fl>4orj  the  record  that  the 

irson  named  in  the  lien  as  contractor 

IS  not  such,  the  lien  will  be  stricken 

where  a  credit    out.     Ferren  v.  Perry,  3  Kulp(Pa.)  iiii. 

r  securities  are        8.  Shields   v.   Garrett.   4   W.  N.   C. 

liraiion   of  the     (Pa.)  i.,o:    Brown  v.  Price,  4  W.  N.  C 

Thomas  p.  Turner,     (Pa.)  140. 

9.  Humphreys  v.  Addicks,  4  W.  N. 
C.  (Pa.)  88;  Long  v.  Cafirey,  8  Lui. 
Leg.  Reg.  (Pa.)  31;  Fahneslock  v. 
Spcer,  g2  Pa.  St.  146;  Dobbins  ». 
Erncy,  17  W.  N.  C.  (Pa.)  400, 

10.  Dobbins  v.  Emey,  17  W.  N.  C. 
(Pa.)  400. 


16  Md.  105. 

This  defense  is  available  to  any  one 
whose  properly  is  sought  to  be  charged. 
Thomas  v.  Turner.  16  Md,  105. 

B.  Fahnesiock  v.   Speer,   93   Pa.   St. 

In  Mary/and  detects  apparent  -     -' 
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against  enforcing  the  lien.*  Under  a  statute  of  Pennsylvania*  a 
return  "  served  by  copy  on  A,  one  of  the  defendants,  and  by 
putting  up  a  copy  on  the  front  of  the  building,  and  nihil  as  to 
B,  the  other  defendant,"  is  sufficient.'  Under  the  Maryland 
statute"*  a  return  ^^scire  feci'*  is  insufficient  and  invalid.* 

/.  Trial.  —  A  nonsuit  of  the  scire  facias  does  not  affect  the 
Hen .•  A  plaintiff  who  has  been  nonsuited  on  the  trial  may  file 
another  claim  and  proceed  thereon  if  the  time  therefor  has  not 
expired.''  After  the  entry  of  a  rule  on  the  claimant  to  proceed 
he  has  no  absolute  right  to  strike  off  his  own  claim;  he  can  only 
do  so  on  terms  prescribed  by  the  court  in  its  discretion,  and  on 
payment  of  costs.® 

2.  To  Beviye  Lien.  —  A  scire  facias  may  be  used  for  the  purpose 
of  reviving  a  lien,*  but  to  be  available  it  must  issue  within  the 
time  allowed  therefor  by  statute.*® 

1.  Kees  V.  Keraey,  5  Md.  422.  6.  Berger  v.  Long,  31  Leg.  Int.  (Pa.) 
nmo  of  Botnm.  —  Where  a    statute    373. 

provides  that  no  sci.  fa.  sur  mechanics'  PJioontinnanoo  of  an  Irrognlar  Soiro 
lien  shall  be  issued  within  fifteen  days  Faelas  after  an  award  does  not  afifect 
previous  to  the  return  day  of  the  next  the  right  to  proceed  by  a  mere  writ, 
term,  a  sci.  fa.  issued  within  fifteen  Bolton  v.  Johns,  5  Pa.  St.  145;  Cham- 
days  of  the  return  day  of  the  next  term  bers  v,  Yarnall,  15  Pa.  St.  265. 
is  illegal,  though  it  is  made  returnable  7.  Boumonville  v.  Goodall,  10  Pa. 
at  the    second   term  following.     East  St.  133. 

Stroudsburg    Lumber    Co.    v.    Otten-  8.  Seabrook  v.  Swarthmore  College, 

heimer,  4  Pa.  Dist.   Rep.  730.     Under  65  Pa.  St.  74. 

the  Act  of  June  16,  1836,  where  the  re-  Stay  of  Ftooeodingi.  —  Where  during 
turn  day  is  on  the  first  day  of  the  term  the  progress  of  the  suit  the  property 
a  scire  facias  may  issue  returnable  to  has  been  sold  and  the  proceeds  have 
either  return  day;  if  issued  less  than  been  absorbed  by  prior  creditors,  pro- 
fifteen  days  before  the  first  return  day,  ceedings  will  be  stayed  without  regard 
it  is  properly  made  returnable  to  the  to  the  question  of  costs.  Matlack  v, 
second  return  day.  Crawford  v.  Shoe,  Deal,  i  Miles  (Pa.)  254. 
14  Pa.  Co.  Ct.  Rep.  419.  Disoontinnanoo.  —  Where     a     second 

2.  Pennsylvania.  —  The  Acts  of  1836,  scire  facias  upon  a  mechanics'  lien  was 
§  17,  provided  that  the  scire  facias  on  issued  by  an  attorney  who  had  no 
mechanics*  liens  "  shall  be  served  in  knowledge  of  a  former  writ,  and  upon 
the  same  manner  as  a  summons  upon  arbitrating  the  case  the  first  writ  was  of- 
the  defendant  therein  named,  if  he  can  fered  in  evidence,  whereupon  it  was 
be  found  within  the  county,  and  a  copy  discontinued  by  the  plaintiff,  it  was 
thereof  shall  also  be  left  with  some  held  that  a  rule  to  strike  off  such  dis- 
person  residing  in  the  building,  if  continuance  would  be  discharged, 
occupied  as  a  place  of  residence;  but  Root  v.  Frear,  11  Pa.  Co.  Ct.  Rep.  342. 
if  not  so  occupied  it  shall  be  the  duty  9.  See  Blocher  v.  Worthington,  10 
of  the  sheriff  to  affix  a  copy  of  such  Md.  i. 

writ  upon  the  door  or  other  front  part  10.  Blocher  v.  Worthington,  10  Md.  i, 

of  such  building.'*  wherein  it  was  held  that  under  a  statute 

8.  Donahoo    v.    Scott,    12    Pa.    St.  providing  that  the  lien  shall  expire  at 

45-  the  end  of  three  years  from  the  day  on 

4.  Code,  art.  63,  §  28,  provides  that  which  the  claim  shall  have  been  filed 

a  copy  of  the  writ  shall  be  left  with  unless  revived  by  scire  facias,  in  which 

some  person  residing  in  the  house,  or  case  such  lien  shall  continue  for  an- 

be  affixed  to  the  door.  other  period  of  three  years,  the  sci.  fa. 

6.  Plummer  v.   Eckenrode,  50  Md.  must  issue  before  the  expiration    of 

225,   in   which   it  was  held  that    the  three    years    from    filing    the    claim; 

statutory  provision  as  to  service  was  Hershey  v.    Shenk,    58    Pa.   St.   382. 

mandatory.  wherein  it  was  held  that  under  the  Act 
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XVTL  DiacHABGE  of  Lien  bt  Fatheft  of  Kofet  into  Const 
OB  B7  GiVlHO  BOKD.  —  In  a  number  of  jurisdictions  ihere  arc 
Btatutorj-  provisions  which  authorize  the  owner  of  land  against 
which  a  lien  is  filed  to  give  an  undertaking  conditioned  to  pay 
any  judgment  which  may  be  rendered  and  obtain  a  discharge  of 
the  lien.     These  provisions  are  to  be  followed  strictly.' 

of  June  i6.  1S36.  ^  24.  providing  that  takes    only   to    pay   a    judgment   ob- 

Ihc  lien  shall  expire  at  the  end  of  five  tained  in  the  mode  pointed  out  by  la», 

years   from    the    day   on   which   such  and  the  statute  requires  that  pioceed- 

claim  shall  have  been  R ted  unless  the  in^s  to  enforce  a  mechanics' lieo  be  by 

same  shall  be  revived  by  sci.  fa.  in  the  bill  in  equity. 

manner   provided   by   Ian    in   case  of  A    PBimijlvuila    Btatate    (Brigbtly's 

judgmenls,  a  scire  facias  issued  after  Purdon's  Dig,  1321,  g  79)  provides  that 

ejtpiralion  of  five   years   was   too  upon   security  approved  by   the 


Iheli 
A  QenBral  Judpnent  oa  *.  Bolie  FmIm 

judgment  lurclaim  reciting    by  the 


n  double  the 
the 


t  being  CI 


a  former  general  judgment   di 
constitute  a  judgment  (MZ-i-rjoBoni  nor 
extend  the  lien.     Hcrshey  v.  ShenLc,  sS 
Pa.  St.  382. 

1.  KMcaahosettt,  —  Gen.  Stal.  Mass. 
(1B74).  c.  321  (Mass,  Pub.  Stat.  (1883). 
c.  igi,  §  4J),  provided  that  "  any  per- 
son  having  an  interest  in  property  right: 
upon  which  a  lien  has  been  claimed  lakin 
•  •  •  may  at  any  lime  before  final  into  ( 
judgment  in  a  suit  brought  to  enforce    decei 


substituted  for  the  premises. 

It  has  been  held  that  where 
has  been  discharged  by  payir 
money  into  court  or  by  giving  si 
in  accordance   with  the 


the   clai 


:thod  of  di 


lUrt, 


.    the 


ng  the  plaintiff's 

:  snould  sue  on  the  uodcr, 
,f  the  money  has  been  paid 
an  issue  will  be  directed  to 


en  release  his  interest 
from  such  lien  by  giving  a  bond." 

A  former  owner  of  land  subject  to  a 
mechanics'  lien  which  he  has  con- 
veyed with  a  warranty  against  incum- 
brances has  not  such  an  interest  in  the 
properly  as  entitles  him  to  dissolve 
the  lien  by  giving  bond.  Glendon  Co. 
\i.  Townsend,  120  Mass.  346. 

DUtrlet  olOolnmliU,  — The  statute  (11 
Stat,  at  L.  378)  provides  that  in  all  pro- 
ceedings under  the  Mechanics'  Lien 
Law  the  defendant  may  file  his  under- 
taking and  thereby  release  his  prop- 
erly from  ihe  lien. 

If  the  lien  is  discharged  by  the  own- 
er's undertaking  with  approved  sure- 
ties that  he  will  pay  the  amount 
received  with  costs,  a  decree  in  pir- 
lanam  for  the  amount  due  the  mechanic 
can  be  taken  only  against  the  owner,  statute  nhich  authorizes  the  owner  10 
The  remedy  of  the  mechanic  against  pay  (he  amount  in  suit  into  court  and 
the  sureties  is  an  action  at  law  on  the  obtain  a  discharge  of  the  lien,  the 
bond.     Phillips  v.   Gilbert,   lai   U.   5.     money   takes  the  place  of  thi    " 


In  WlKoniin,  in   the  absence  of  s[a^ 
lite,   where   a   subcontractor   sues   the 

force  a  lien  for  materials  furnished, 
and  other  lien  claimants  seek  to  re- 
cover the  same  indebtedness  of  the 
owner  to  the  principal  contractor,  the 
amount  of  which  is  not  disputed,  it  has 
been  held  a  proper  exercise  of  discre- 
tion to  allow  the  owner  to  pay  the 
amount  into  court,  and  to  order  that 
the  other  lien  claimants  be  substituted 
as  defendants,  and  that  he  be  dis- 
charged from  the  action  and  from  all 
liability  to  either  patty.  Wagner  c 
McMillen,  7a  Wis.  327. 

Kbw  Turk.  —  Under    the  A'ese   York 


721. 

Under  the  statute  in  fore 
irict  of  Columbia  (14  Stat. 
has  been  held  that  in  an 
bond  given  10  discharge  a 

a  debt  secured  by  a  mecha 
not    admissible.      The   su 


lult  of  such  proceedings  as 
)is-  may  be  taken  10  establish  the  lien, 
.it  Dunning  I-.  Clark.  I -E.  D.  Smith  (N, 
n  a  Y.)  535;  People  v.  Butler,  61  How,  Pr. 
dg-  (N.  V.  Supreme  Ct.)  274. 
for  A  Teniltr  of  ihe  AmeuHt  ^nA  inlereSI 
is  before  the  commencement  of  an  aclioo 
er-  to  foreclose  the  lien  entitles  the  de- 
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XVni  AcTiOK  ov  Covtxactob's  Bovd  Agaivst  Lievs.  —  In  an 

action  by  a  subcontractor  against  principal  and  sureties  on  a  bond 
against  him  given  by  a  contractor  for  erecting  a  building,  the 

fendant  to  a    discharge  of    the  lien,  and    according    to  others    necessary, 

Schwab  V.  Loubat,  i  Month.   L.  Bui.  Sheffield  v.  Robinson,  73  Hun  (N.  Y.) 

(N.  Y.)45.  173;  Brandt  v,  Radley,  (Supreme  Ct.) 

Return  0/  Money  on  Failure  of  Lien,  23  N.  Y.  Supp.  277;  Morton  v.  O'Keefe, 

—  Return  of  money  deposited  to  dis-  10  N.  Y.  Misc.  Rep.  (Brooklyn  City 

charge  a  mechanics' lien,  when  the  lien  Ct.)  538;  that  the  claimant  should  by 

fails  by  failure  to  bring  an  action,  is  an    independent   action   foreclose   the 

to  be  had  without  asking  an  order  of  lien  and  recover  a  judgment  in  such 

•court.     Laflin  v.  Rand  Powder  Co.,  5  action  before  a  resort  could  be  had  to 

Month.  L.  -Bui.  (N.  Y.)  64.  the  bond,  and  that  in  such  action  all 

Right  to  Money  in  Court.  —  Where  persons  should  be  made  parties  de- 
money  is  thus  paid  into  court,  the  lien  fendant  who  would  be  proper  parties 
•claimant  is  not  entitled  to  it  without  to  an  action  for  the  foreclosure  of  a 
first  establishing  his  lien.  People  v,  lien,  in  case  a  bond  had  not  been 
Butler,  61  How.  Pr.  (N.  Y.  Supreme  given.  Sheffield  v,  Robinson,  73  Hun 
Ct.)274.  (N.  Y.)  173;    Brandt  v.    Radley,   (Su- 

Discharge    by    Giving    Bond.  —  The  preme  Ct.)  23  N.  Y.  Supp.  277. 

New  York  statute  also  provides  for  a  According  to  the  decisions  of  other 

'discharge  of  the  lien  by  giving  bond,  inferior  courts  it  was  not  necessary  for 

Laws    of    1882,    c.    410,    §    1836,    as  the  lien  claimant  to  exhaust  his  rem- 

amended  by  Laws  of  1895,  c.  605,  pro-  edy  against  the  principal  in  the  bond 

vides  that  a  lien  may  be  discharged  by  before  proceeding  against  the  sureties, 

an  undertaking  to  pay,  on  demand,  to  Bulkley  v.  Moses,  23  Civ.   Pro.   Rep. 

the  claimant  named   in  the  notice  of  (Brooklyn  City  Ct.)  28;  Copley  v.  Hay, 

Hen,   *'  the  amount  of  any  judgment  16  Dalv  (N.  Y.)  446. 

which  may  be  recovered  in  an  action  "  The  rule  laid  down  by  the  Court  of 

on  the  claim  specified  in  the  notice.  Appeals  and  adhered  to  in  other  deci- 

After  the  giving  of  a  bond  to  dis-  sions,  is  as  follows:    The  remedy  to 

charge  the  lien  the  bond  is  no  longer  enforce  the  obligation  of  the  sureties 

liable,  and  a  statute  which  requires  an  is  not  by  action  at  law  upon  the  bond, 

action  to  enforce  a  lien  to  be  begun  but  by  an  action  in  equity  in  which  all 

and  a  lis  pendens  to  be  filed  within  a  persons  interested,  including  the  sure- 

-specified    time    has    no    application,  ties  on  the  bond,  are  made  parties,  and 

Sheffield  v.  Robinson,  73  Hun  (N.  Y.)  it  is  not  a  condition  precedent  to  the 

173;  Ward  V.  Kilpatrick,  85  N.  Y.  413.  bringing  of  the  action   that  the   lien 

The  bond  so  given  takes  the  place  of  claimant    shall    exhaust    his    remedy 

the  property  and  becomes  the  subject  against  the  owner  by  recovery  of  a 

of  the  Hen  the  same  as  money  paid  judgment     of     foreclosure     in     form 

into  court  or  securities  deposited  after  against  the  property  described  in  the 

suit    brought     to    foreclose  the    lien,  notice  of  lien.     Morton  v.  Tucker,  145 

Morton  v.  Tucker,  145  N.  Y.  244.  N.  Y.  244;  Miller  v.  McKeon,  15  N.  Y. 

Part  of  the  property  cannot  be  dis-  A  pp.  Div.  133. 

charged  except  by  filing  a   bqnd    to  It  is  not  necessary  to  obtain  leave  of 

secure  the  whole  lien.     Ford  v.  Bailey,  court  to  sue  the  sureties  on  a  bond 

5  Month.  L.  Bui.  (N.  Y.)  95.  given  to  discharge  a  lien.     Reilly  v. 

Until  the  question  came  before  the  Poerschke,  14  Misc.  Rep.  (N.  Y.  City 

Court  of  Appeals  there  was  some  van-  Ct.)  466. 

ance  of  opinion  as  to  the  proper  rem-  In  an  action  on  bond  to  discharge  a 
edy  against  the  sureties  on  the  bond,  lien,  the  sureties  cannot  object,  after  a 
According  to  some  decisions  it  was  judgment  in  form  only  has  been  en- 
proper,  Heinlein  v.  Murphy,  3  N.  Y.  tered  enforcing  the  lien,  to  enable  the 
Misc.  Rep.  (Brooklyn  City  Ct.)  47.  See  lien  claimant  to  recover  on  the  bond, 
also  the  following  decisions:  Kruger  that  the  proceeding  should  have  been 
V,  Braender,  3  Misc.  Rep.  (N.  Y.  C.  in  equity  as  on  foreclosure,  and  all 
PI.)  275;  Copley  V.  Hay,  16  Daly  (N.  persons  interested  made  parties  as  in 
Y.)  446;  Scherrer  v.  Hopper,  (C.  PI.)  45  foreclosure  proceedings.  Ringle  v. 
N.  Y.  St.  Rep.  638;  Cunningham  v.  O'Matthiessen,  (Supreme  Ct.)  39  N.  Y. 
Doyle,  5  Misc.  Rep.  (N.  Y.  C.  PI.)  219:  Supp.  92. 
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complaint  need  not  allege  that  the  sureties  have  not  previously 
paid  the  full  amount  of  the  penal  sum  of  the  bond,*  nor  need  it 
be  alleged  that  notice  of  the  bond  was  posted  on  the  premises  as 
required  by  statute.  This  is  necessary  only  for  the  purpose 
of  relieving  the  property  from  a  lien,  and  the  failure  to  post  would 
not  affect  the  liability  of  the  obligors  on  the  bond.* 

XIX.  Lib  FEHDZira.  — The  filing  of  notice  of  a  lis  pendens  is  not 
a  condition  precedent  to  an  action  to  enforce  a  mechanics'  lien, 
and  does  not  go  to  the  jurisdiction  of  the  court."     The  chief  pur- 

The  complaint  in  anch  action  should  loss  for  mechanics'  liens  created  Dpon 

be  in  the  usual  form  of  a  complaint  ia  the  building,  it  being  alleged  that  the 

an  action  to  foreclose  a  tien.  with  the  plaintiffs  had  to  pay  for  liens  forirork. 

ckceptioD  that  it  should  allege  the  giv-  labor,  etc.,  which   the  defeDdants  had 

iog  of   the   bond  and  the  conscqueut  failed  to  discharge,  it  was  answered  by 

discharge  of  the  lien,  and  instead  of  one  of  the  contractors  that  the  plaintiSt 

asking  judgment   for  the  sale  of  the  had  agreed  to  procure  for  them  a  loan, 

premises  it  should  fslc  relief  against  but  had  failed  to  perform  their  agret- 


the  persons  executing  the  bond  for  the 
iimounl  that  shall  be  determined  to  be 
payable  upon  the  lien.  Morton  v. 
Tucker,  145  N.  Y,  344. 

An  allegation  that  the  amount  of  the 
bond  was  duly  fixed  at  a  specified  sum, 
'   n  with  a  further  allegatic 


'hereby  they  were  u 
ble  to  pay  oS  the  liens  for  material 
used  and  labor  done  in  the  erection  of 
the  bailding;  it  was  held  that  the  an- 
swer was  bad  for  failure  to  aver  any 
(acts  from  which  the  damages  sus- 
tained by  the  contractors  could  be  a 


that  en  order  was  duly  made  approving  certained  so  that  they  might  be  set  <^ 
the  bond  and  directing  the  discharge  against  the  claims  of  the  plaintiffs. 
of   [he   lien,   is  a  sufficient   avenncot     Foster  v.  Gaston,  133  Ind.  96. 


S.  Julius  V.  Callahan,  63  Minn.  154. 

Omlwlsn  to  nia  a  HoUm  «f  Lb  P«a- 
dos  in  an  action  to  enforce  a  me- 
chanics'lien,  cannot  be  raised  for  the 
first  time  as  an  objection  to  the  rendi. 
tion  of  judgment.    Julius  e.  Callsbaii, 


that  the  court  fixed  the  amount  of  the 
bond  given  in  discharge  of  the  lien. 
Ringle  v.  WalHs  Iron  Works,  16  Mifr 
Rep.  (N.  Y.  Supreme  Ct.)  167. 

A  complaint  alleging  that  the  coi 
tractor  procured   an   order   fixing  the 

amount   of  the  bond,  and   gave  bond  63  Min   .    

with  sureties  in  the  amount  fixed,  and  KhIb  la  S«w  T«A.  —  Under  a  statute 
that  an  order  was  entered  approving  which  provides  that  no  lien  shall  bind 
the  bond  and  discharging  the  lien,  the  property  for  a  longer  period  than 
■ufficiently  alleges  the  name  of  the  ninety  days,  unless  an  acuon  be  cam- 
obligee  to  withstand  demurrer.  Reilly  mcnced  wuhin  that  time  and  a  notice 
V.  Poerschke,  19  Misc.  Rep.  (N.  Y.  Su-  of  the  pendency  of  such  action  be  filed 
preme  Ct.)  fits.  with  the  clerk  of  the  county,  and  that 

1.  St.   Paul    Foundry   Co.    v,   Weg-  if  a  claimant  is   made  a  defendant  to 

mann,  40  Minn.  419.  any    action    brought   to    enforce   any 

Band  to  Pay  Dabti  Ineoired  In  Ptrfonn-  other  lien  the   notice  of  the  pendency 

ana* of  Contract.  —  Where  suit  ia  brought  of  such  action  must  be  filed  by  him.  a 

by  a  subcontractor  against  sureties  on  defendant  in  mortgage  foreclosure  pro- 

a  bond  given  by  the  contractor,  condi-  ceedings  who  claims  a  mechaii'     ' ''  ~ 


tioned  to  pay  debis  Incurred  in  carry, 
ing  on  the  work,  to  recover  a  balance 
due  for  work  done  in  erecting  a  county 
building,  it  Is  unnecessary  to  set  out 
the   contract    between    the   < 
and  the  county,  as  the  cause 
is    not   dependent    on   such 
Conn  V.  State,  135  Ind.  514- 

S.  St.    Paul   Foundry   Co.    v.   Weg- 
mann,  40  Minn.  419. 

-  n,  —  To  an  action  upon  a  con- 
)   bond   of    indemnity   against 


order  to  maintain  his  lien,  file 

lotice  of  the  pendency  of  the  action 

foreclose  the  mechanics'  lien.     Dan- 

^r  V.  Simonson,  116  N.  Y.  339.     The 

itice  must  be  filed  within  the  statu- 

of  action     tory   period.     Danzi^r   v.   Simonson, 

"53   N.  Y.  Super.  Ct- 158;   Hammond  ■. 

Shephard,   50  Hun  (N.   Y,)  jiS.    The 

filing   by  a  plaintiff  of  a  lii  fenJetu  is 

sufficient  to  preserve  the  liens  of  all 

claimants  made  defendants.    McAUb- 

V.  Case,  rs  Daly  (N.  Y.)  399. 


loa 
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pose  of  the  notice  of  lis  pendens  is  to  bind  subsequent  interests. 
It  seems  that  it  is  unnecessary  as  against  the  original  parties  to 
the  bill* 

XZ.  Attackivo  Fobeclosvbe  Fbocsedikgs.  —  The  title  of  a 
purchaser  of  land  sold  under  a  judgment  in  a  suit  to  enforce  a 
mechanics*  lien  may  be  impeached  by  one  not  a  party  to  the  suit, 
and  it  may  be  shown  that  the  statutory  requirements  to  the 
validity  of  the  lien  have  not  been  satisfied.*  So  persons  who  are 
interested,  but  who  are  not  made  parties,  may  bring  a  bill  to 
restrain  the  sale  ordered  under  a  decree  foreclosing  the  lien,  and 
upon  such  a  bill  are  entitled  to  have  their  interests  determined 
by  the  court.*  If  a  motion  to  set  aside  a  sale  under  a  decree  in 
mechanics*  lien  proceedings  is  made,  notice  must  be  given  to  the 
plaintiffs  in  the  mechanics*  lien  proceedings.* 

XXL  Pbactice  dt  Justices*  Covbts.  —  In  a  proceeding  before  a 
justice  to  enforce  a  lien  all  jurisdictional  facts  must  appear 
affirmatively  upon  the  face  of  the  proceedings,*  and  from  the 
time  a  mechanic  files  his  account  until  the  final  judgment  each 
step  should  be  evidenced  by  record  entries.*  The  lien  state- 
ment, though  it  be  inartificially  drawn,  will  support  a  judgment 
if  it  contains  the  necessary  jurisdictional  averments.'' 

1.  Sheridan  v,   Cameron,   65   Mich,  office  is  jurisdictional.     Ewing  v,  Don- 

680.  nelly,  20  Mo.  App.  6. 

5.  Horton  v.  St.  Louis,  etc.,  R.  Co.,  An  allegation  that  the  materials  for 
84  Mo.  602.  which  a  foreclosure   is  sought    went 

Oertionri    to  B«Tiew    JnftiM's  Jnd^  into  the  building  is  also  jurisdictional, 

mint.  —  Where    it  did    not  appear  m  and  the  omission   of  this  allegation 

the  petition  for  certiorari  that  the  exe-  is  fatal   to    the  justice's  jurisdiction, 

cution  based  upon  a  laborers'  or  me-  Hydraulic  Press-Brick  Co.  v.  Zeppen- 

chanics*     lien,     foreclosed    before    a  feld,  9  Mo.  App.  595. 

justice  of  a  district  in  which  the  peti-  And  the  lien  papers  must  show  that 

tioner  did  not  reside,  was  not  to  be  the  indebtedness    accrued  within   the 

levied  upon  property  in  the  district  in  time  prescribed  by  statute  for  filing  the 

which  she  resided,  or  that  she  had  filed  lien.     Sanderson   v.  Fleming,  37   Mo. 

a  counter-affidavit  as  required  by  stat-  App.  595. 

ate,  or  that  if  she  had  done  so  the  pro-  Sffoet  of  DJimiwal  of  Lioa.  —  In  an  ac- 

ceedings  would  not  have  been  returned  tion  before  a  justice  where  there  is  a 

and  the  case  tried  in  the  district  of  her  dismissal  as  to  the  lien  there  can  be  no 

residence,  it  was  not  error  to  refuse  the  judgment  on  the  general  indebtedness, 

writ.     Cowart  v.  Revere,  47  Ga.  9.  Hydraulic  Press-Brick  Co.  v,  Zeppen- 

8.  Raymond  v.  Ewing,  26  111.  329.  feld,  9  Mo.  App.  595. 

4.  Turney  v,  Saunders,  8  HI.  239.  Trial   Do   VoTO   bi    Cironit   Court.  — 

6.  Ewing  V.  Donnelly,  20  Mo.  App.  6.  Where  the  original  lien  was  withdrawn 
Katton  Hold  to  Be  Jnriidietional.  —  In  and  deposited  with  the  justice  instead 

an  action  on  a  lien  before  a  justice  the  of  a  bill  of  items  being  filed  as  required 

filing  of  a  bill  of  items  is  a  requisite  of  by   law,   the  Circuit  Court,   on    trial 

jurisdiction,   and  the  withdrawing  of  anew,  properly  refused  to  hear  testi- 

the  original  lien  and  depositing  it  with  mony  as  to  the  presence  of  the  origi- 

the  justice  for  the  purposes  of  the  trial  nal  hen  on  the  trial  before  the  justice, 

is  not  the  filing  of  a  bill  of  items  as  re-  and   properly    excluded    all    evidence 

quired  by  law.     Bailey  v.  Cook,  8  Mo.  offered   by    the    plaintiff.      Bailey    v. 

App.  566;    Ewing  V.  Donnelly,  20  Mo.  Cook,  8  Mo.  App.  566. 

App.   6;     Sanderson    v.    Fleming,    37  6.  Ewing  z/.  Donnelly,  20  Mo.  App.  6. 

Mo.  App.  595.  7.  Schluter     v,    Wiedenbrocker,    23 

So  the  filing  of  notice  in  the  clerk's  Mo.  App.  440. 
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XXn.  Teiai. —  1.  Consolidation  of  Actioni.  —  In  a  number  of 
jurisdictions  statutory  provision  is  made  for  the  consolidation  of 
actions  brought  to  enforce  mechanics'  liens.  As  no  two  of  these 
statutes  are  alike,  a  decision  rendered  in  one  jurisdiction  can  be 
of  little  assistance  in  determining  the  practice  in  another. 

In  KlnoeMU*  the  object  of  the  statute  is  to  have  an  adjudication 
of  all  the  lien  claims  against  the  same  property  in  one  suit.* 

In  GftUfornIt'  when  actions  are  consolidated  they  should  be 
treated  as  a  single  action,  and  the  decision  embodied  in  a  single 
set  of  findings  and  judgment  rather  than  a  separate  finding  and 
judgment  on  each  claim.*  Still  the  mere  fact  that  the  court 
makes  separate  findings  in  each  of  the  cases  is  not  in  itself  suffi- 
cient cause  for  reversal.' 

In  nunirif  suits  having  different  parties  and  involving  different 
rights,  brought  to  enforce  mechanics'  liens  on  the  same  propertj', 
may  be  consolidated.* 

I.  The  provision  of  the  Miiatisvta  defendanls  in  one  action,  but  not  in  Ihc 
■t&lute  (Gen.  Stat.  Minn.  (iSg4),  c.  90,  oiher,  demurred tolhecomplaint  to  the 
§  6338).  is  as  follows:  "  After  the  com-  former  action,  and  the  demurrer  wai 
inencemenl  of  and  before  linal  judg-  brought  on  for  hearing  after  the  coo- 
ment  in  any  such  action  to  foreclose  any  solidation.  It'was  held  that  the  order 
such  lien,  as  aforesaid,  upon  any  cet-  of  consolidation  ronsolidated  both  com- 
tain  property,  no  other  such  action  to  plaints,  so  that  the  allegations  coo- 
foredcsc  any  other  such  lien  upon  the  tained  in  one  aided  the  other,  apd  the 
same  property  or  any  part  thereof  shall  case  stood  as  if  the  complaint  demurred 
be  commenced;  but  the  claimant  of  to  had  been  amended  after  the  demur- 
any  other  such  lien,  not  a  party  to  such  rer  was  served,  and  before  it  nis 
action  firstly  commenced,  shall  apply  argued.  Pioneer  Fuel  Co.  v.  Sl  Peter 
lo  be  made  and  shall  be  admitted  a  de-  Street  Imp.  Co.,  64  Minn.  386. 
fendani  in  the  action  last  meotioned.  8.  The  California  Code  Civ.  Pro.. 
And  if  he  shall,  nevertheless,  com-  g  1191;.  provides  that  any  number  of 
mencc  such  other  action,  the  same  shall  persons  who  claim  liens  on  the  sane 
be  consolidated  with  and  merged  in  the  property  may  join  them  in  one  actioti. 
action  firstly  commenced,  upon  motion  4.  Willamette  Steam  Mills  Lumber- 
of  any  party  to  Ihc  earlier  action,  or  by  Ing,  etc.,  Co.  v.  Los  Angeles  College 
tbe  court  upon  its  own  motion."  Co.,  94  Cal.  339. 

9.  Mitki  V.  Gondii,  s^  Minn.  45s.  How  Error  In  Befaitng  to  ADmr  Sap- 

Thelntntion  is  that  when  action  is  nnta  TrUJi   Wfti**d. —  Where  suit   is 

brought  by  any  mechanics'  lien  claim*  brought  to  foreclose  two  laborers'  liens 

■nt,  it  shall  be  a  proceeding  to  enforce  separately   claimed    by    the   plaintiffs. 

all  such  liens  on  the  same  property,  the  and  at  the  calling  of  the  case  for  trial 

holders  of  which  choose  to  appear,  or  the  defendant  demands  and  the  court 

who  may  be  required  to  appear  there-  refuses  a  separate  trial  of  the  respectirc 

in.     When  nut  named  as  plaintiffs,  they  claims,  error,  if  any,  in  refusing  a  scp- 

appear  and  make  their  claims  by  filing  arate   trial  of  the  respective   claims  is 

their  answers,  of  which  all  parties  10  waived  by  the  defendant's  withdraning 

the  action  must  take  notice.     Menzel  c  his  answer  as  to  one  of  the  plainiifls 

Tubbs,  51  Minn.  3(14.  and  proceeding  with  the  trial  as  to  the 

EffMt  of  CoDUlidAtion  oa  FlMdlngl.  —  other.     Curnow  v.  Happy  Valley  Blue 

Separate  actions  having  been   brought  Gravel,  etc..  Co,,  68  CaL  362. 

by  judgment  creditors  against  an  in-  B.  Marble  Lime  Co.  t.  Lor^burg  Hotel 

solvent   corporation    and   some   of   its  Co.,  96  Cal.  333. 

stockholders,  the  actions  were  consoli-  6.  Springers.  Kroeschell,  t6i  111.  35S, 

dated  under  the  name  and  title  of  both  While  the  general  chancery  practice 

plaintiffs,     "  against     the    defendants  is  opposed  to  the  consolidation  of  cause' 

named  itierein."     Before   the  consoli-  having  different  parties  and  different 

dation  two  stockholders  who  were  made  rights,   yet   such   a  practice  is  proper 
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In  XaniM*  all  lienholders  and  incumbrancers  may  be  made  parties, 
and  all  the  issues  in  the  case  tried  in  one  trial.' 

In  WiBooasiii '  several  actions  to  enforce  liens  for  material  and 
labor  upon  the  same  building  may  be  consolidated  and  tried 
together,  and  the  rights  of  all  claimants  determined  in  the  find- 
ings and  judgment.* 

In  Kontana  a  consolidation  of  suits  is  ordered  only  where  the 
parties  plaintiff  and  defendant  are  the  same  in  each,  and  the 
subject-matter  such  as  may  be  joined.* 

In  Washington  it  has  been  held  that  where  several  actions  between 
the  owner  of  a  building,  the  contractors  for  its  construction,  and 
the  lien  claimants  thereon,  have  been  consolidated  by  order  of 
court,  a  subsequent  order  directing  an  issue  to  be  made  up 
between  the  owner  and  contractor  has  the  effect  of  segregating 
to  that  extent  the  actions  theretofore  consolidated.* 

2.  Continuanee.  —  Proceedings  to  enforce  a  mechanics'  lien  will 
not  be  continued  to  await  bankruptcy  proceedings  against  a  debtor 
who  has,  before  his  bankruptcy,  legally  conveyed  all  his  interest 
in  the  land7 

3.  Bight  to  Jury  TriaL —  In  many  jurisdictions  proceedings  to 
foreclose  a  mechanics*  lien  are  equitable  in  their  nature,  and  the 
parties  are  not  entitled  as  a  matter  of  right  to  a  jury  trial,*  except 

when  the  litigation  grows  out  of  the  2.  Sharon   Town  Co.   v,   Morris,  39 

enforcement  of  mechanics*  liens  under  Kan.  377;  Johnson  v,  Keeler,  46  Kan. 

the  statute,  and  may  be  necessary  in  304. 

some  cases  to  enable  the  court  to  settle  Consolidating  Kortgage  and  Keohanioi' 

and  adjust  the  rights  of    the  various  Liens. —  Where  mechanics'  liens  were 

lienholders    or  those    claiming  liens,  filed  against  an  entire  tract,  and  other 

Thielman  7/.  Carr,  75  111.  385.  mechanics'  liens  were  filed  and  mort- 

Soits  Bronght  in  DifBerent  Gonrti. —  gages  executed  upon  specific  sub- 
Where  several  suits  are  brought  in  dif-  divisions  of  the  same  tract,  and  several 
ferent  courts  in  the  same  county  to  actions  were  commenced  to  foreclose 
enforce  different  liens  on  the  same  prop-  the  mechanics'  liens  and  mortgages,  it 
erly  by  different  parties,  the  better  was  held  proper  to  consolidate  them, 
practice  would  be  for  the  one  court  to  Van  Laer  v,  Kansas  Trip- Hammer 
transfer  its  causes  to  the  other,  so  that  Brick  Works,  56  Kan.  545. 
they  can  all  be  consolidated  and  tried  8.  Rev.  Stat.,  §3324,  provides  that 
together.  This  should  be  done  upon  a  the  judgment  shall  adjudge  the  amount 
simple  showing  of  the  facts.  Thiel-  due  to  the  plaintiff,  or,  in  case  several 
man  v.  Carr,  75  111.  385.  claims  for  liens  are  embraced  in  the 

Consolidating  Baits  by  Gontraotor  and  action,  the  amount  due  each  claimant 

Sabcontraotor.  —  It  is  proper  to  consoli-  in  the  action. 

date  a  suit  brought  by  a  contractor  4.  Allis  v.  Meadow  Spring  Distilling 

against  the  owner  of  ground,  to  enforce  Co.,  67  Wis.  16. 

a  mechanics'   lien,    and    a    like    suit  6.  Mason  v,  Germaine,  i  Mont.  263. 

brought  by  a  subcontractor  against  such  6.  Wheeler  v,  Ralph,  4  Wash.  617. 

owner  and  principal  contractor,  where  7.  Glendon    Co.    v,  Townsend,   120 

both  suits  relate  to  the  same  subject-  Mass.  346. 

matter.     Schnell  v,  Clements,   73  111.  8.  Curnow    v.    Happy  Valley   Blue 

613.  Gravel,   etc.,  Co.,   68   Cal.   264;   Gull 

1.  The    Kansas  statute  (Civ.   Code,  River  Lumber  Co.  v,  Keefe,  6   Dak. 

S  ^36)  provides  that  if  several  actions  160  ;  Albrecht  v,  C.  C.  Foster  Lumber 

Drought  to  enforce  the  lien  are  pending  Co.,  126  Ind.  318;  Frost  v.    Clark,  82 

at  the  time,  the  court  may  order  them  Iowa  298;  Sumner  v.  Jones,  27  Minn, 

to  be  consolidated.  312;  Dohle  v,  Omaha  Foundry,   etc., 
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where  there  is  a  statute  specially  authorizing  the  parties  to  de- 
mand 3  jury  trial,'  It  may  nevertheless  be  within  the  discretion 
of  the  court  to  direct  a  triid  of  issues  by  the  jury,'  and  a  statute 
authorizing  the  parties  to  demand  a  jury  does  not  take  away  this 
discretion.'  It  has  been  held  that  under  a  statute  of  this  nature 
the  verdict  is  conclusive  and  not  merely  advisory,*  but  the 
verdict  is  merely  advisory  if  the  court  submitted  a  question  of 
fact  to  the  jury  of  its  own  motion.*  Though  the  parties  may  be 
entitled  to  a  trial  by  jury,  this  right  is  waived  by  failing  to  call 
for  a  jury  before  evidence  has  been  admitted.* 

4.  Finding  ^  The  findings  of  the  court  should  be  statements 


Co.,  15  Neb.  436;    Kenn«j  v.   AMar,  unlesaa  jury  trial  be  waived.     Dnna  t>. 

93  N.  Y.  539;  Pairo  v.  Bethel),  75  Va.  Kaomacher,  j6  Ohio  Si.  497. 

895;  Wheeler  v.  Ralph,  4  Wash,  617.  1.  If  cither  party  to  an  action  to  fore- 

A  statute  (New   Vork  Laws  of  iSSs,  close  a  mechanics'  liea  demandi  that 

c.  343)  which  authorizes  the  trial  with-  the  issues  be  tried  by  a  jury,  under 

out  a  jury  of  issues  in  an  action  to  fore-  Witcotuin  Rev.  Stat.,  g  33a6,  the  court 

close  a  mechanics' lien  is  conaUtutional.  has   no   power  to   order  a    reference. 

Schillinger  Fire  Proof  Cement,  etc.,  Co.  Druse  v.  Horter,  57  Wis.  644. 

V.  ArDott.B6Hnn{N.Y.)i8a.  a«™i«/  Bb1«  in  Olilo.  —  In  an  action  by  a  sub- 

14  N.  Y.  Supp.  326.     See  also  Riggs  v,  contractor  against  the  owner,  t«iogaa 

Shannon,   27  Abb.  H.  Cas.  (N.   Y.   C.  action  for  money  had  and  received,  the 

Pi.)  456.  issues  of  fact  must  be  tried  bj  a  jurj, 

Betting  Up  Claims  fdr  DamagM  —  Xlbot  and  from  (he  jndginent  there  is  noap- 

on  Bi^ht.  —  Foreclosure  of  a   mechan-  peal.     Dunn   v.    Kanmacher,   26  Ohio 


peal, 
St.  4 


497- 


Blue 


I   being  a  proceeding  in  equity, 
the  defendant  cannot,  by  setting  up  a 
claim  for  damages  (or  breach  of  con- 
tract, demand  a  jury  trial,  although  he  ^     -    .. 
may  possess  (he  right  to  interpose  such     v.  Ralph,  4  Wash.  617.     See  also  Pairo 


I   defense.      Installment    BIdg. 
Co.  V.  Wenlwonh.  I  Wash.  467, 

Walvar  of  Blffht  to  TrUI  by  BehrM.  — 
Where  the  only  issue  in  a  proceeding 
to  enforce  a  mechanics'  lien  is  a  ques- 
tion of  fact  as  to  the  amount  of  the 
plaintiff's  claim,  and,  the  defendants 
being  present  in  court,  a  jury  is  called 
to  try  the  issue  and  determii 
amount  due,  and  no  objection  is  inter- 
posed by  the  defendants,  but  they  in- 
troduce (heir  evidence  and  participate 
in  the  trial  of  the  issue,  they  are 
not  in  a  posiCion  to  complain  that  the 
court  should  have  referred  the  matter 
to  a  referee 

the  sum  justly  due  on  the  claim  madi 
AS  permitted  by  statute  in  such  case. 
Bradburv  f.  Butler,  T  Colo.  App.  430. 

Bight  to  Jni7  Trial  nnder  tha  Ohio  fltat- 
vte,  —  The  remedy  by  "  an  action  of 
money  had  and  received,"  as  prescribed 
by  statute,  is  the  only  remedy  as  be- 
tween a  subcontractor  and  the  owner 
for  the  enforcement  of  rights  secured 


Beihell,  75  Va.  835. 
8,  Huse  V.  Washburn,  sg  Wis.  414, 
4.  Benlley  f.  Davidson,  74  Wis.  430. 
Bight   of  Jni7  to   Tinr  FroBiMi.— 

Where  the  statute  provides  that  the 
verdict  of  a  jury  called  into  9.  mechan- 
ics' lien  suit  shall  be  as  conclusive  as 
in  any  other  suit,  the  jury  may  view 
the  the  premises  though  the  trial  judge  is 
ter-  not  present,  Moriti  v.  Larsen,  70  Wis. 
569- 

6.  Bartlelt  v.  Clough,  94  Wis.  196; 
Berilley  v.  Davidson,  74  Wis.  420.  See 
also  Miller  v.  Bergenthal,  50  Wis.  474 
where  it  was  held  that  if  a  jury  is 
^port  upon  called  without  having  been  demanded, 
and  merely  finds  the  plaiatiH's  d»ir- 
ages  as  directed  by  the  court,  and  judg- 
ment is  rendered  for  the  plainilfi,  die 
case  stands  as  if  the  court  itself  bad 
made  and  filed  that  finding,  and  ihongb 
the  court  in  such  a  case  fails  to  file  inj 
separate  finding,  yet  the  judgment  "iU 
be  sustained  if  it  shows  that  the  court 
have  found  every  material  iswe 


under  the  statute.     The  issues  of  fact     in  favor  of  the  plaintiff. 
In  such  action  roust  be  tried  by  a  jury        8.  Keoney  v.  Apgar,  gj  N.  Y.  sn, 
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of  the  ultimate  facts  onlv,*  and  must  cover  all  the  material  issues 
raised  by  the  pleadings.*  The  findings  must  also  be  within  the 
issues  raised  by  the  pleadings,'  and  must  not  be  inconsistent  or 

contradictory.*  So  also  they  must  support  the  judgment 
rendered.*^ 

1.  Marble    Lime    Co.  v.   Lordsburg  cancellation  of  the  contract  between  the 
Hotel  Co.,  96  Cal.  332.  defendants  and  the  general  contractor 

If  it  is  requisite  for  the  plaintiff  to  was  properly  denied  as  not  being  within 
show  the  giving  of  the  statutory  notice,  the  issues  raised  by  the  pleadings, 
and  the  court  merely  finds  evidentiary  Fergestad  v.  Gjertsen,  46  Minn.  369. 
facts  bearing  on  this  question,  without  Xlndingi  Held  to  Be  Within  the  IiniM. 
actually  finding  that  notice  was  or  was  —  Where  some  of  the  counts  of  the 
not  given,  this  is  equivalent  to  a  find-  complaint  allege  a  hiring  by  the  own- 
ing against  the  plaintiff.  Young  v.  er,  through  her  agent,  of  certain 
Berger,  132  Ind.  530.  laborers  at  certain  specified  wages  per 

2.  Bewick  v.  Muir,  83  Cal.  368.  day,  and  the  court  finds  that  all   the 
Findings  Held  Hot  to  Pan  npon  Katerial  amounts  for  which  judgment  was  given 

Iisiiee.  —  In  an  action  to  foreclose  liens  were  "the  reasonable  value  of  said 
for  labor  performed  upon  a  mine,  work  and  materials  done  and  fur- 
where  the  complaint  alleges  the  per-  nished,"  there  is  no  material  variance 
formance  of  labor  for  which  the  de-  between  the  complaint  and  findings- 
fendant  promised  to  pay  at  a  fixed  rate,  prejudicing  the  substantial  rights  of  the- 
and  that  the  amount  due  therefor  is  owner  of  the  building.  Green  v,  Clif- 
unpaid,  and  the  answer  denies  each  ford,  94  Cal.  49. 

of  these  allegations,  findings  that  the  4.  See  Clark  v.  Huey,  12  Ind.  App^ 

labor  was  performed,  and  that  on  a  224. 

certain  day  specified  before  the  com-  llndingi  Held  Hot  Oontndiotory. — The- 

mencement  of  the  action  there  was  due  findings  are  not  contradictory  because 

therefor  and  unpaid  a  balance  specified,  they  state  a  date  of  completion  of  the- 

fail  to  pass  upon  material  issues  and  are  building  and  also   that  it  was  never 

insaflicient  to  support  a  judgment  for  actually  completed,  where  they  show 

the  plaintiff.     Bewick  v.  Muir,  83  Cal.  that  the  work  ceased  on  a  certain  day, 

368.  and  such  cessation  continued  for  more 

In  an  action  to  foreclose  a  mechanics*  than  thirty  days,  which  facts  constitute 

lien  for  work  commenced  between  the  a  completion  under  section  1187  of  the 

execution  and  recording  of  a  mortgage  California  Code  of    Civil    Procedure, 

on  the  premises  there  should  be  a  find-  Marble  Lime  Co.  v,  Lordsburg  Hotel 

ing  upon  the  question  of  notice  of  the  Co.,  96  Cal.    332.     So  a  finding  that 

mortgage  on  the  part  of  the  mechanics'  materials  of  a    specified  value   were 

lien  claimant.  Root  z'.  Bryan,  57  Cal.  48.  furnished   by  the  claimant  of  a  lien 

Findings    Held    to    Oover     Isnief .  —  upon  a  dwelling  house,  to  be  used  in 

Where  it  is  alleged  that  the  defendant  its  construction,  is  not  inconsistent  with 

owed  the  contractor,  on  the  contract,  a  finding  that  part  of  such  materials 

"  an  amount  exceeding  the  sum  due  were  furnished  by  another  party,  who 

this  plaintiff,  as  hereinbefore  stated,"  refused  to  deliver  the  same  until  paid 

and  the  court  made  a  finding  to  that  for,  and  that  the    claimant  paid  such 

effect,  it  was  held  that  the  pleading  and  other  party  therefor;    and  it  must  be 

finding  were  sufficiently  full  to  cover  presumed  in  support  of  both  findings, 

everything  on  the  subject.     Green  v,  where  the  appeal  is  upon  the  judgment 

Clifford,  94  Cal.  49.  roll  without  a  bill  of  exceptions,  that 

8.  Rosenkranz  7^.  Wagner,  62  Cal.  151.  the  evidence  showed  that  the  claimant 

Findings  Held  Hot  Within  the  Imee. —  of  the  lien  received  and  furnished  the 

Where  the  answer  in  an  action  by  a  portion   of  the   materials  in  question 

subcontractor  to  enforce  a  mechanics'  under  his  contract  with  the  owner  of 

lien   denied    that  the   materials  were  the  dwelling  house.     Avery  v.  Clark, 

furnished  under  a  contract  between  the  87  Cal.  619. 

plaintiff  and  the  general  contractor,  a  6.  Harlan  v,  StufHebeem,  87  Cal.  508; 

request  for  a  finding  that  the  defend-  Brigham  v.  Dewald,  7  Ind  App.  115. 

ants  were  estopped  by  authorizing  the  Findings  Held  Sni&oient  to  tejrport  •• 

plaintiff  to  continue  the  work  after  the  Jndgment.  —  A  general  finding  to  the 

1027  Volume  XIII. 


TriU. 


MECHANICS'  LIENS. 


6.  ftnenion  for  Court  and  Jury. — In  an  action  for  work  done 
and  materials  furnished,  and  to  enforce  a  lien,  after  a  verdict 
finding  the  amount  of  the  indebtedness,  it  is  proper  to  allow  the 
introduction  of  evidence  to  show  the  making  and  verification  of 
the  lien  since  its  existence,  and  the  priorities  of  the  lienholders  are 
questions  for  the  court.'  If  the  complaint  alleges  a  waiver  of 
some  of  the  provisions  in  the  contract,  and  this  is  denied,  the 
question  of  waiver  Is  for  tlie  Jury,  and  evidence  may  be  introduced 
to  prove  the  plaintiff's  claim.* 

8.  Inrtructiont.  —  Where  the  sufficiency  of  the  steps  taken  to 
secure  a  mechanics'  lien  is  not  questioned,  an  instruction  that 
the  plaintiff  is  entitled  to  a  lien  if  he  is  entitled  to  recovery  is  not 
improper,  and  an  instruction  based  on  the  theory  that  the  action 
was  for  breach  of  contract  is  properly  refused."  If  the  defendant 
denies  that  certain  articles  claimed  in  the  lien  were  furnished,  the 
jury  should  bo  instructed  to  find  for  the  articles  proved  to  have 
been  supplied,*  Where  the  court  gives  a  proper  charge  to  the 
effect  that  the  plaintiff  is  not  entitled,  under  a  building  contract, 
to  a  lien,  a  further  statement  that  there  is  no  hardship  in  the  rule 
against  which  the  plaintiff  cannot  protect  himself  is  not  mislead- 
ing." An  instruction  that  if  "changes  in  the  original  contract 
were  plain  and  palpable  to  defendant,  the  silence  of  defendant  is 
some  presumptive  evidence  of  a  previous  mutual  consent,"  is 
incorrect  for  failure  to  state  whether  the  changes  were  noticed 
by  the  defendant.* 

7.  UiBoellaneoiu.  —  On  the  trial  of  proceedings  to  enforce  a 
mechanics'  lien  against  a  building  and  ground,  where  the  jury 
rendered  a  verdict  for  the  plaintiff,  he  was  allowed  to  waive  the 
verdict  against  the  ground  and  take  judgment  against  the  build- 
ing only. 


ctTcct  Ihal  ihe  plaintiff's  claim  of  lien, 
duly  verified,  was  filed  for  recurd  in  ihe 
office  of  ihe  recorder  o(  ihe  county 
where  the  premises  are  situated,  pui- 

claim  of  lien  is  in  due  form,  and  was 
filed  in  due  time,  and  is  a  valid  sub- 
«!siin!(  claim  of  lien  under  the  law.  Is 
sufficient  tu  support  a  judgment  fore- 
closing the  lien.  Russ  Lumber,  etc, 
Co.  V.  GarrellBon.  3?  Cal.  589. 

1,  Carr  r.  Hooper,  48  Kan.  253. 

Where  it  was  shown  that  the  plaintiffs 
had  offered  to  finish  a  building  left  in- 
complete by  the  original  contractor, 
that  this  offer  had  been  accepted  by  the 
architect,   and   that   the  lien  which  the 

Slain  lift  sought  to  foreclose  was 
■>!  work  done  in  accordance  with  his 
accepted  olTer,  it  was  held  that  it  should 
be  leftto  the  jury  to  determine  whether 
the  architect  acted  as  contractor  or  as 
A*  owner's  agent,  and  also  whether  the 


work  was  performed  under  the  terms 
of  the  original  contract.     Goodfellow  •.; 
Manning,  14a  Pa.  St.  96. 
a.  Moore  v.  Carter,  ag  W.  N.  C.  (Pa.) 

5,  Kelly  r'.  Rowane,  33  Mo.  App.  +|o. 
4.  Treusch  f.  Shryock,  55  Md,  330,  in 

which  it  was  also  held  that  a  praj'er 
which  does  not  submit  to  the  jury  tbe 
question  whether  the  contract  between 
Ihe  contractor  and  Ihe  ownci  was  at  an 
end  al  the  time  of  the  alleged  delivcrv 

6.  Cole  V.  Schoen,  38  W.  N.'c.  (Pa.) 
382. 

6.  Moore  v.  Carter,  aij  W.  N.  C,  (Pa.) 
374,  146  Pa.  Si  ,  493.  In  this  case  it  uras 
held  error  to  charge  without  titniladon 
that  "  if  plainlin  acted  honestly,  anil  \a 
good  faith  substantially  perfoimed  the 
contract,  that  was  sufBcient." 

7.  Sharpe  t.  Spengter.  48  Miss,  j**- 
DinnlHal  a*  te  FntooBl   JttdgHMt.— 
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XXTTT.  JmniMEVTS  ahb  Decbseb  —  1.  Hatnre  of  Judgment  or 
Seoree.  —  Mechanics'  liens  exist  solely  by  virtue  of  statute,*  and 
independently  of  the  judgment  given  in  the  proceeding  to  enforce 
it.  The  judgment  does  not  give  birth  to  the  lien,  but  simply 
provides  a  means  of  enforcing  it.*  It  merely  determines  the 
amount  due  and  orders  a  sale.' 

2»  Beqnisitet  of  Judgment  or  Decree  —  a.  Conformity  to 
Statute.  — As  mechanics'  liens  are  dependent  entirely  upon 
statutes  for  their  existence,  the  judgments  or  decrees  in  proceed- 
ings to  enforce  them  must  conform  strictly  to  the  statute  giving 
the  lien ;  otherwise  the  judgment  is  without  legal  sanction  and 
without  effect.* 

In  a  suit  to  enforce  a  mechanics*  lien,  Virginia,  —  Shackleford  v.  Beck,  80 

after  the  jury  had  been  sworn  and  the  Va.  573. 

evidence  offered,  the  plaintiff  filed  a  The  mechanics*  lien  is  a  creature  of 

dismissal  of  the  cause  as  against  two  the  statute.     It  exists  in  certain  con- 

of  the    defendants    so  far  as  it   was  ditions,  independent  of  any  special  act. 

sought  to  obtain  a  personal  judgment  It  is  unknown  at  common  law,  and  is 

against  them,  but  retained  them  as  de-  a  cumulative   remedy  which  may  be 

fendants  so  far  as  it  was  sought  to  en-  concurrently   pursued,   in    connection 

force  the  lien  on  the  premises.     It  was  with  the  ordinary  action  for  the  collec- 

held  that  the  action  of  the  court  in  per-  tion  of  debts.     Ehlers  v.  Elder,  51  Miss, 

micting  this  was  not  erroneous.     Sco-  495. 

ville  V.  Chapman.  17  Ind.  470.  JndgiiMnt  by  Goiuent.  —  A  judgment 

Snirey  Ordered  hi  Aid  of  Beieziption.  —  enforcing  a  lien  which  declares  that 

Where  the  contest  is  between  the  land-  the  parties  agree  that  judgment  shall 

owner  and  materialmen,   and  the  de-  be  rendered  up  to  a  certain  amount, 

scriptionisinde^nfte  and  uncertain,  the  and  in  addition  finds  all  the  facts  nec- 

courtmay,  on  the  plaintiff's  application,  essary  to  establish  a  mechanics'  lien, 

appoint  a  commissioner  to  make  a  sur-  and  gives  a  lien  in  accordance  there- 

vey  of  the  land  sought  to  be  charged,  with,  is  not  objectionable  as  showing 

establish   the   boundaries  of  the  acre  that  that  part  of  the  judgment  declar- 

connected  with  the  structure  erected  or  ing  the  lien  was  rendered  without  evi- 

Improved,  and  report  the  survey  to  the  dence.     Blarden  v.  Miller,  54  Mo.  App. 

court,  and  such  report  will  be  admis-  199. 

sible  in  evidence  with  the  lien  paper.  2.  Freeman  v.  Cram,  3  N.  Y.  305. 

Rail  V.  McCrary,  45  Mo.  App.  365.  8.  Grant  v,  Vandercook,  57  Barb.  (N. 

1.  Alabama.  —  Porter    v.    Miles,    67  Y.)  165. 

Ala.   132;   Copeland  v.  Kehoe,  67  Ala.  4.  Farley  v,  Cammann,  43  Mo.  App. 

594.  168;    Du   Bay   v.    Uline,   6  Wis.   588; 

Colorado.  —  Barnard  v.  McKenzie,  4  Althause  v.  Warren,  2  E.  D.  Smith  (N. 

Colo.  251.  Y.)  657;    Cox   V.   Broderick,  4  E.   D. 

Maim.  —  Frost  v.  Usley,  54  Me.  345.  Smith  (N.  Y.)  721;  Lawton  v.  Case,  73 

Maryland. — Wehr  v.  Shryock,  55  Md.  Ind.  60;  Bremen  r/.  Foreman,  i  Arizona 

334;  Willison  v.  Douglas,  66  Md.  99;  413;    Wood    v.    Wrede,   46    Cal.   637; 

Reindollar  v.  Flickinger,  59  Md.  469.  Doughty  v.  Devlin,  i  E.  D.  Smith  (N. 

Massachusetts.  — Childs  v,  Anderson,  Y.)625. 

128  Mass.  108.  lUnftrations  of   Bole.  —  If   the  stat- 

Mississippi.  —  Ehlers    v.    Elder.    51  ute  explicitlv  requires  that  the  judg- 

Miss.  495;  Dinkins  v.  Bowers,  49  Miss,  ment  shall  direct  a  sale  of  the  interest 

219.  of  the  owner  in  the  premises  subject  to 

New  York.  —  Freeman  v.  Cram,  3  N.  the  lien,  a  judgment  in  favor  of  a  sub- 

Y.  305;  Grant  z/.  Vandercook.  57  Barb,  contractor   or   employee  of    the  con- 

(N.  Y.)  165.  tractor  against  the  owner  personally,  is 

Pennsylvania. — Cham bersburg  Wool-  a  proceeding  to  foreclose  a  mechanics* 

len  Mfg.  Co.  v.  Hazelet,  3  Brews.  (Pa.)  lien,  is  erroneous.     Cox  v.  Broderick,  4 

08:  McCay*s  Appeal,  37  Pa.  St.   125;  E.  D.  Smith  (N.  Y.)  721. 

iilford  V.  Wallace,  3  Watts  (Pa.)  141.  A  judgment,  though  founded  on  a 
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b.  Conformity  to  Pleadings.  —  No  judgment  or  decree 
which  is  outside  the  issues  raised  by  the  pleadings  can  be 
upheld.'  The  judgment  must  correspond  with  the  complaint  * 
and  cannot  exceed  the  relief  asked  therein.'  Nojudgment  canbc 
rendered  for  items  not  set  forth  in  the  pleadings,'"  and  if  no  claim 
for  interest  is  made  it  should  not  be  allowed.'  So  a  judgment 
cannot  be  given  for  a  lien  on  more  land  than  is  described  in  the 
petition  or  bill,"  and  a  decree  for  the  sale  of  a  greater  interest  in 
the  land  than  is  authorized  by  the  petition  is  erroneous.'     So  if 


complaint  coniaining  all  ihe  necessary  Wlien  Oomplklnt  Aided  by 
statutory  averments,  does  not  establish  Where  ibe  complaint  does 
any  lien  if  it  be  only  a  judgment  in  the  that  any  money  was  doe 
ordinary  form  in  a  personal  action,  tiactor.  but  the  answer  does 
Porter  v.  Miles.  67  Ala.  130. 

So  a  judgment  which  extends  the 
lien  over  more  land  than  is  allowed  by 
statute  is  bad.  White  c.  Chappin.  32 
Arlc.  sq. 

Where  the   statute  provides  that  Ihe 
judgment  in   mechanics'  lien  proceed- 
ings shall  be  against  the  debtor  as  in 
ordinary  cases,  with  the  addition  that 
if  no  sufficient  property  of  the  debtor 
cau  be  found  to  satisfy  such  judg: 
and  costs  of  suit,  then  the  res'  ' 
be  levied  on  the  property  agai 
a  lien  is  adjudged,  the  judgment 


tiactor,  but  the  answer  does  so  allege, 
and  the  court  hnds  Ihereon,  a  judg. 
ment  consistent  with  the  case  as  pre. 
sented  may  be  given.  O'Donnell  r. 
Kramer,  65  Cal.  353. 

3.  McKeniie  v.   Pect.   74  Wis.  208; 
Seller  11.  Schaefer,  40  111.  App.  74. 

4.  Briggs    V.    Bruce.    9    Colo.   2ii; 
Salem   First  Nat.  Bank  v.  Redman.  57 


Shingl, 


judg: 


which 


arding  liens  on 
s  not  mentioned  in  the  ilea 
5  erroneous,  Honon  :■.  Spark- 
Wash.  1O5. 

plaintiff  can  recover  no  man 
I,  with  inlerest.  which  be 
:  notice  tiled  to  create  ibe 


Farley  i;.  Cammann,  43  Mo. 
App.  16B. 

1.  Lothian  v.  Wood,  55  Cal.  159; 
Green  v.  Chandler,  54  Cal.  6a6;  Bon- 
ney  f.  Ketcham,  51  III.  App.  331. 

8,  Porter  v.  Miles,  67  Ala.  130;  man 
Adams  p.  Cook,  55  Tex,  161 ;  Protective  filed  to  create  the  lien,  he  may  be 
Union  i;.  Nixon,  I  ¥..  D.  Smith  (N.  Y.)  allowed  to  remit  the  excess  and  retain 
«7l;  Sullivan  v.  Decker,  i  E.  D.  Smith     the  judgment  for  the  residue.     Protec- 


D.  Smith  (N.  Y.)67i. 

B«mitting  Exoeu.  —  Where  the  plaii 
tiff   has  lecovered  judgment  for  inui 


(N.  Y.)  6gg;  Luti  v.  Ey.  3  E,  D.  Si 
<N.  Y.)6=i. 

In  determining  against  what  parties 
to  award  execution  for  the  balance, 
afler  deducting  proceeds  of  sale  under 
the  decree,  resort  can  be  had  only  to  the 
petition  and  not  to  the  proof  before  Ihe 
master.  Race^,  Sullivan,  I  111.  App,  g4. 


V,)6; 


e  Uni 


I  E,  D.  Smith  (N, 


6.  Wolfe  t'.  Stone.  20  III.  174:  Mills 
V.  Heeney,  35  III.  173. 

8.  Portones  v,  Badcnoch,  131  III.  377; 
Roberts  v.  Wilcoxson.  36  Ark.  355. 


of   (he 


a  mechanics' lien,  whii 
Ihe  iheoty  [hat  there  w 
ten   contract   for    the 
building,  but  that   the  plaintiff?  dealt 
dircttly  with  the  owner  of  the  building, 
and   that  he  is  liable   for  the  whole  of     li 
(heir  claims,  will   not  warrant  a  judg-     h 
ntcnt  based  upon   findings  that  there     w 
was  such  a  contract,  and  that  the  plain-    c 
tiffs  dealt  directly  with  the  contractor     tl 
and  not  with  the  owner.     Reed  v.  Nor-    t 
ion,  gi)  Cal.  617, 


ipecified  dimensions,  and  the  evidence 

ihows   that  there  is  a   lien  on  only  a 

proceed;!  upon     part    of    the    lot.    the     description    is 

.pport  a  judgment. 


rnforc 


1030 


idefinite 

□wie  V.  Ahrenstedt,  i  Wash,  416. 

7.  See  Judson  v.  Stephens.  75  111.  JSS, 

Where  A  and  B  owned  two  tracts  of 

nd   enclosed   by  one   fence,  and  the 

Lisband  of  B,  on  behalf  of  himself  and 

wife,  contracted  with  and  procured  tht 

complainant  to  erect  a   building  upon 

the  smaller  tract,  consisting  of  iirenry- 

two   and    one-half   acres,  it    not   beine 

alleged  in  the  ci 


Voiu 


e  xin 


JudgmenU  and  Beareei.    MECHANICS'  LIENS.  Beqaiiitos  of. 

the  complaint  does  not  ask  for  a  lien,  though  stating  all  the 
essential  facts,  a  judgment  giving  a  lien  cannot  be  sustained 
although  it  may  be  good  as  a  personal  judgment.* 

c.  Conformity  to  Verdict.  —  It  is  error  for  the  court  to 
establish  a  lien  without  a  finding  by  the  jury  that  the  plaintiff  is 
entitled  to  the  lien.* 

d.  Description  of  Property.  —  The  judgment  or  decree 
should  contain  a  description  of  the  property  against  which  the 
lien  is  adjudged.' 

force  his  lien  that  A  had  any  connec-  Yflardiot  Adyliory  Only  in  Chanoery  Pro- 
tion  with  the  contract,  and  it  not  oeedingt.  —  Where  a  mechanics'  lien 
appearing  that  the  contract  was  made  suit  is  a  proceeding  in  chancery,  the 
with  his  assent,  the  court  below  found  object  of  a  verdict  of  a  jury  is  to  advise 
that  the  complainant  was  entitled  to  a  the  conscience  of  the  chancellor.  He 
lien  on  the  undivided  half  of  both  is  not  bound  thereby  and  may  decree 
tracts,  which  was  ordered  to  be  sold  in  differently  from  the  verdict.  Sharkey 
default  of  payment.  It  was  held  that  v.  Miller,  69  111.  560. 
the  decree  should  have  provided  for  8.  McMillan  v.  Williams,  109  N.  Car. 
the  sale  of  the  interest  of  B  and  her  252;  Lecoutour  v.  Peters,  57  Mo.  App. 
husband  only,  and  in  the  tract  upon  449;  Cole  v.  Custer  County  Agricul- 
which  the  building  was  erected,  com-  tural,  etc.,  Assoc,  3  S.  Dak.  272;  Max- 
prising  twenty-two  and  one-half  acres,  well  v.  Koeritz,  35  111.  App.  300. 
Woodburn  v.  Gifford.  66  III.  285.  Desoription    Held    Saffloient.  —  A    de- 

1.  McKenzie  v.  Peck,  74  Wis.  2o3;  scription of  the  property  as"  lying  and 
Cuppy  V.  O'Shaughnessy,  78  Ind.  245;  being  in  the  northeast  corner  of  section 
Du  Bay  v.  Uline,  6  Wis.  588;  Wright  32,  township  2  south,  range  8  east, 
V.  Allen.  26  Wis.  661.  Black  Hills  meridian,  and  being  known 

2.  Brooks  v.  Blackwell,  76  Mo.  309.       as  the  '  Fair  Association  Grounds,'  one 
In  an  action  to  foreclose  a  material-    fourth  mile  east  of  Hermosa,  Custer 

man's  lien,  if  the  findings  do  not  show  county.  Dak.,"  sufficiently  identifies  it. 

a  contract   between   the   materialman  Cole   z/.   Custer  County    Agricultural, 

and  the  owner,  or  a  subsequent  ratifi-  etc.,  Assoc,  3  S.  Dak.  272. 
cation  by  the  owner,  a  judgment  for        BMoription  Held  Insufficient.  —  Where 

the  plaintiff  cannot  be  based  thereon,  a  lien  is  filed  against  an  entire  lot,  a 

Minnich  v.  Darling,  8  Ind.  App.  539.  judgment  against  a  part  thereof  which 

So  a  verdict  for  the  plaintiff  gener-  gives  only  the  boundaries  of  the  lot, 
ally  will  not  authorize  a  judgment  for  without  describing  the  part  against 
a  lien  unless  the  complaint  shows  that  which  the  lien  is  allowed,  is  not  a  suffi- 
the  defendant  has  some  interest  in  the  dent  compliance  with  a  statute  re- 
property  to  be  charged  and  that  the  quiring  that  the  *'  property  shall  be 
plaintiff  is  entitled  to  alien.  Shaw  t^.  accurately  described"  in  the  judg- 
Allen,  24  Wis.  563.  ment.     Lecoutour  v,    Peters,    57    Mo. 

Where  the  claim  is  for  materials  fur-  App.  449.     So  if  it  appears  on  appeal 

nished   for    several    houses,  the  jury  that  the  building  occupied  a  hundred 

should  by  their  verdict  find  the  specific  feet  front  and  was  upon  five  lots,  each 

sum  due  on  each  house,  and  the  judg-  <!ontaining  twenty-five  feet  front,  but  it 

ment  should  be  entered  accordingly,  does  not  appear  whether  it  was  built 

Treusch  v.  Shryock,  55  Md.  330.  upon  four  of  the  lots  or  on  parts  of 

Findings  Knst  Be  Within  Issnes.  —  In  some   lots  and  all  of  the  others,  the 

an  action  to  foreclose  a  mechanics*  lien  judgment  is    too  indefinite   to  stand, 

where  the  court  found  that  the  whole  Maxwell  v.  Koeritz,  35  111.  App.  300. 
of  the  defendant's  land  was  required        Defining  Amonnt  of  Land  Kecessary  to 

for  the  convenient  use  and  occupation  Use  of  Bnilding.  —  The  failure  of  the 

of  the  structure,  but  there  was  no  alle-  court   to  describe    in   the  decree    the 

gation    in    the    complaint    upon    this  exact  amount  of  the  land  essential  to 

point,  it  was  held  that  the  finding  was  the  use  of  the  building  will  not  render 

not    within  the  issues  and   could   not  the  decree  invalid.     Sidlinger  v.  Ker- 

sustain     the     judgment.       Green     v.  kow,    82   Cal.   42.     See  also   Dusy   r. 

Chandler,  54  Cal.  626.  Prudom,  95  Cal.  646. 
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e.  Limiting  to  Owner's  Interest.  —  The  judgment  must 
be  limited  by  the  extent  of  the  defendant's  interests  in  the  prop- 
erty against  which  a  foreclosure  is  sought.*  It  can  only  reach 
the  interest  or  estate  of  the  defendant  in  the  premises,  whatever 
the  same  may  be.* 

3.  Effect  of  Judgment  or  DMirse  —  a.  Who  Are  Bound.  — Judg- 
ments or  decrees  in  proceedings  to  foreclose  mechanics'  liens  are 
not  binding  on  persons  not  made  parties  to  the  proceedings"  or 
their  privies.  To  the  general  rule  that  judgments  are  not  binding 
except  upon  parties  and  privies  no  exception  should  be  made 
other  than  those  created  by  law.* 


Confining  Llan   to   Btatntoiy   Unit.  — 

The  lien  claimam  need  not  show  Lbal 
the  quantity  of  land  on  which  the  lien 
is  claimed  is  within  the  statutory 
limit.  If  the  defendant  claims  that  it 
exceeds  that  limit  be  must  show  it, 
and  the  court  must  then  carve  out  a 
tract  witbin  the  limit  and  confine  the 
lien  thereto.    Boyd  v.  Blake,  41  Minn.  i. 

1.  Bremen  v.  Foreman,  I  Arizona 
413;  Alibausc  V.  Warren,  3  E.  D. 
Smith  (N.  Y.)  657;  Sullivan  v.  Decker, 
I  E.  D.  Smith  (N.  Y.)  699;  Lenox  v. 
Yorkville  BaptisI  Church,  2  E.  D. 
Smith  (N.  y.)673;  Doughty  v.  Devlin, 
I  E.  D.  Smith  (N.  ¥.)  625;  Dewey  v. 
Filield.  i  Wis.  73:  Dean  v.  Wheeler,  2 
Wis.  334;  Schmidt  v.  Gilson,  14  Wis. 
514:  Du  Bay  v.  Uline,  6  Wis.  588. 

Nothing  is  affected  by  the  judgment 
but  the  intetest  of  the  party  to  the  lec- 
ord.  If  he  has  no  interest  the  judg- 
ment will  confer  no  lien.  So  the  lien 
will  be  confined  to  the  actual  interest; 
the  rights  of  third  persons  not  parties 
to  ihc  suit  will  remain  as  they  previ- 
ously were.  Falconer  v.  Frazier,  ^ 
Smcd.  &  M.  (Miss.)  235. 

'Vnuu  Error  HanalMi.  —  In  an  action 
to  enforce  a  lien  for  labor  done  in  erect- 
ing a  barn,  the  judgment  directed  the 
sale  of  the  barn  and  of  the  interest  of 
the  defendant  in  the  land  upon  which 
it  stood.  It  was  held  erroneous  for 
not  directing  only  the  sale  of  the  de- 
fendant's interest  in  the  barn  as  well 
as  in  the  land,  but  It  was  also  held 
that  [he  error  could  not  prejudice  the 
defendant  and  would  not  work  a  re- 
versal.    Edleman  v.  Kidd,  65  Wis.  18. 

Pramliaa  In  FoiMulOQ  of  Litlll.  —  If 
the  premises  are  in  the  possession  of  a 
lessee  who  causes  the  labor  to  be  done 
or  the  materials  to  be  furnished,  a  per- 
sonal judgment  cannot  be  rendered 
against  the  owner  in  an  action  enforc- 
ing the  lien.  Phelps  v.  Maxwell,  etc.. 
Mm.  Co..  49  Cal.  336. 


B.  Garrett  v.  Stevenson,  8  III.  361. 

S.  White  V.  CbaffiD,  33  Ark.  60; 
Whitney  v.  Higgins,  10  Cal.  547;  Snod- 
grass  V.  Holland,  ti  Colo.  596;  San  Juaa. 
etc,  Min.,  etc.,  Co.  v.  Finch,  6  Colo. 
214;  Kelly  V.  ChapmaD,  13  111.  jjo; 
Lomax  v.  Dore,  45  III.  379;  Bnntyn  f. 
Shippers'  Compress  Co.,  63  Miss.  ^: 
Bowman  v.  McLaughlin,  45  Miss.  461: 
Lampson  v.  Bowen,  41  Wis.  464. 

If  the  owner  of  land  at  the  time 
machinery  was  placed  npoo  it  is  not 
made  a  parly  to  proceedings  to  enforce 
the  lien,  he  is  not  bound  by  the  jadg. 
ment  and  his  title  is  not  aSecied. 
White  V.  Cbaffin,  33  Ark.  bo. 

In  an  action  to  foreclose  mechanict' 
liens  against  defendants  alleged  in  the 
complaint  to  be  partners  under  the  firm 
name  of  the  San  Gorgon io  Flumiag 
Co.,  the  San  ^Gorgonio  Fluming  Co.,  1 
corporation,  answered  setting  up  the 
fact  of  their  incorporation  and  alleging 
title  to  the  property,  and  judgmem  wis 
rendered  for  the  sale  of  the  propcrl]'. 
It  was  held  that  the  corporation  had 
not  been  made  a  party  to  the  suil  and 
that  the  judgment  against  it  was  erro- 
neous.     Rousseau    v.    Hall,    55    Cal. 


record  showed  the  judgment  10  have 
been  entered  against  property  not  in- 
cluded in  the  petition  or  proceedings. 
the  lien  did  not  merge  into  the  judg- 
ment entered  by  mistake,  but  retainal 
its  specific  character  at  least  until  a 
proper  judgment  was  entered.  Ihituw 
V.  Herman.  22  Mo.  App.  458. 

Nor  is  a  mechanics'  lien  merged  or 
destroyed  by  a  judgment  against  the 
pany  personally  liable.  German ia 
Bldg..  etc.,  Assoc,   p.  Wagner,  61  Cal. 
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b.  Conclusiveness  of  Judgment  or  Decree.  —  Judgments 

rendered  in  mechanics'  lien  proceedings  are  as  conclusive  and 
binding  as  to  matters  directly  adjudicated  as  in  any  other  action 
or  proceeding.^  On  distribution  among  lien  claimants  of  the 
fund  derived  from  the  sale  of  the  premises,  the  judgment  is  con- 
clusive of  the  amount  due  and  the  existence  of  the  lien,'  and  as 
in  other  actions,  the  principle  of  res  judicata  does  not  apply  to 
matters  which  arose  only  incidentally  or  collaterally.* 

c.  Effect  of  Nonsuit  or  Dismissal.  —  In  the  absence  of 

some  special  statutory  provision  ^  a  nonsuit  in  a  scire  facias  on  a 

1.  AppliAtioni  of  Bule.  —  A  judgment  the  property  in  the  hands  of  the  pur- 

on  a  mechanics'  lien  filed  against  the  chasers.     Irish  v,  Foulks,  42  Kan.  370. 

equitable    owner,   as    contractor   and  Where  an  administrator  of  a  deceased 

holder  of  the  legal  title  as  owner,  be-  mortgagee  is  made  a  party  to  a  me- 

comes  res  judicata  if  the  holder  of  the  chanics'  lien  suit,  he  is  estopped  by  the 

legal  title  permits  averments  as  to  his  decree  from  afterwards  setting  up  any 

interest  and  liability  to  pass  unchal-  claim  under  the  mortgage  inconsistent 

lenged.     A  sale  thereunder  passes  the  with  the  decree.     Shields  v.  Keys,  24 

legal  title,  and  he  cannot  afterwards  set  Iowa  298. 

up  the  invalidity  of  the  judgment,  in  A  judgment  against  the  building  and 
an  action  of  ejectment,  to  the  prejudice  the  contractor,  who  is  a  party  to  the 
of  the  purchaser.  Weaver  v.  Lutz,  102  action,  is  conclusive  against  the  con- 
Pa.  St.  593.  tractor.     He  is  not  in  a  position   to 

In  a  proceeding  to  foreclose  a  mort-  question  the  validity  and  extent  of  the 

gage  in  which  persons  claiming  me-  judgments.     Krey    v,   Hussmann,    21 

chanics'  lien  judgments  on  the  land  are  Mo.  App.  343. 

parties,  a  judgment  in  a  prior  proceed-  Effoot  on  Delmdaiita  Who  Have  Failed 

ing    to   foreclose    a    mechanics'    lien  to  Aniwer.  —  If  all  other  lien  claimants 

adjusting  and  settling  the   priorities  are  made  defendants,  as  required  by 

between  the  mechanics'  lien  claimants  statute,  but  do  not  file  answers  setting 

and  the    mortgage  incumbrancers    is  up  their    claims  in  accordance    with 

conclusive.      Greenup   v.   Crooks,    50  such   statute,    they    are    nevertheless 

Ind.  410.  bound  by  a  judgment  adjusting  the 

The  judgment  obtained   under  the  interests    of    all  the    lien    claimants. 

Delaware  lien  law  of  1 861  is  a  general  Hard  wick  v.  Royal  Food  Co.,  78  Hun 

lien  on  the  defendant's  real  estate  and  (N.  Y.)  52. 

a  specific  lien  on  the  building,  and  is  a  Flliiig  of  Lis  Pondens  Vimooetsary.  —  A 

bar  to  the  recovery  of  any  other  judg-  decree  foreclosing   a  mechanics'  Ilea 

ment  for   the    same  cause  of  action  upon  real  estate  creates  a  judgment 

against    him.      Capelle    z\    Baker,    3  lien  upon  the  premises  as  against  sab- 

Houst.  (Del.)  344.  sequent  purchasers,  and  no  filing  of  Hs 

A  judgment  for  the  defendant  in  a  pendens  is  necessary.  Frank  v.  Jen- 
personal  action  by  a  mechanic  or  ma-  kins,  11  Wash.  611. 
terialman  against  the  owner  of  a  build-  8.  Hall  v,  Spaulding,  40  N.  J.  L.  166. 
ing  is  a  bar  to  a  sci.  fa.  against  the  8.  Smith  v.  Weeks,  26  Barb.  (N.  Y.) 
same  person  on  a  claim  against  the  463,  where  it  was  held  that  if  the  plain- 
building  filed  in  the  Common  Pleas  by  tiff  in  mechanics'  lien  proceedings  re- 
the  same  plaintiff.  Whelan  v.  Hill,  2  covers  a  judgment  by  default  for  the 
Whart.  (Pa.)  118.  full  amount  of  his  account,  without 

Where  judgment  is  rendered  in  favor  giving  the  defendant  credit  for  a  pay- 

of  the  owner  in  a  mechanics'  lien  suit  ment  made  thereon,  the  defendant  can 

and    he    conveys    the    property,    and  maintain  an  action  to    recover   back 

afterwards  proceedings  are  brought  to  such  payment. 

set  aside  the  judgment,  which  proceed-  4.  In  New  York  it  has  been  held  that 

ings  fail,  and  no  action  is  taken  to  re-  a  statute  providing  that  the  action  after 

verse  or  vacate  such  judgment,  he  is  issue  is  to  be  tried  and  judgment  ea- 

conduded  fiom  maintaining  proceed-  forced  in  the  same  manner  as  mpoa 

ings  thereafter  to  establish  a  lien  on  issues  joined  and  judgments  rendered 
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mechanics'  lien  does  not  destroy  the  lien.*  If  the  suit  is  dis- 
missed because  brought  prematurely,  the  judgment  does  not  bar 
another  suit  brought  thereafter  and  within  the  proper  time  against 
the  same  parties  to  foreclose  the  same  lien.* 

d.  Effect  of  Void  or  Defective  Judgment.  —  A  judgment 
entered  upon  a  defective  lien  gives  it  no  priority  in  payment  over 
other  Hens,*  nor  is  the  title  of  a  purchaser  affected  by  a  void 
judgment  in  proceedings  had  to  foreclose  a  mechanics'  lien  against 
the  property.* 

4.  Judgment  in  Eem.  — Whether  a  judgment  shall  operate  both 
in  rem  ^nd  in  personam  must  depend  on  the  statute  giving  the 
lien.  Although  a  judgment  is  in  rem  it  must  nevertheless  show 
the  amount  due." 

6.  PflnoualJ'udgmeiiti  or  DecreH  —  a.  NecessitV  OF  Contkact 
Relations  to  Sustain. —  The  rendition  of  personal  judgment 
in  proceedings  to  foreclose  mechanics'  liens  is  largely  a  matter  of 
statutory  regulation,  and  because  of  the  widely  varying  character 
of  the  provisions  the  decisions  are  not  in  harmony.  To  this 
extent  the  authorities  are  agreed,  viz.,  that  no  personal  judgment 
may  be  rendered  against  any  party  where  no  personal  liability  is 
established  against  him.*     As  a  basis  of  personal  liability  there 


In  other  actions  in  the  same  court,  and 
that  a  transcript  of  the  judgment  shall 
be  furnished  to  the  successful  party. 
and  nhen  the  judgment  is  against  the 
claimant  the  clerk  shall  enter  "  dis- 
charged "  against  the  claims  upon  the 
docket,  applies  to  every  judgment  and 
Dot  merely  to  a  Gnal  judgment;  and 
that  a  judgment  of  ncnsuit  in  an  action 
under  the  lien  law,  or  a  judgment  dis- 
missing the  proceedings  on  the  trial,  is 
a  bar  to  a  second  proceeding.  Sullivan 
I-,  Brewster,  i  E.  D.  Smith  (N.  Y.)  6Bi. 

I.  Berger  v.  Long,  i  Walk.  (Pa.)  143. 

S.  Seaton  v.  Hixon,  35  Kan.  663. 


attached,  there  is  no  necessity  for  a 
judgment  in  rtiri;  if  he  is  not  the  only 
person  so  interested,  no  valid  judgment 
m  rem  can  be  rendered  until  all  persons 
so  interested  have  become  parties  to 
the  suit  or  had  notice  to  do  so.  Mania 
V.  Darling,  78  Me.  78. 

8.  Alabama.  —  May,  etc.,  Hardwwt 
Co.  V.  McConneil,  loa  Ala.  577. 

California.  —  Barber  v.  Reynolds,  44 
Cal.  519;  Covell  v.  Washburn,  91  C*L 


560. 


SCdo. 


I  AppeHf.  3   Penny.  (Pa.)  153. 
was  held  that  a  judgment  on 


Douden' 

where  it  was 

a  sci.  fa.  against  a  married 

a  void  lien,  is  void  against  her  mort- 

Kage. 

4.  People  V.  Lamb,  3  Lans.  (N.  Y.) 
134. 
6.  Smith  V.  ShaEfer,  4^  Md.  573- 
No  judgment  in  r/m  against  the 
property  attached  in  an  action  to  en- 
force a  lien  for  labor  will  be  rendered 
nhcre  the  defendant  is  the  general 
owner  of  the  properly  and  made  the 
conlract  for  the  labor,  and  no  general 
notice  has  been  given  of  the  suit.  If 
the  defendant  in  such  action  is  the 
only  person  interested  in  the  property 


Cohrade.  —  Lowrev  v.  Svard,  8 
App.  357. 

lllittmi.  —  Bonney  v.  Ketcham,  S< 
111.  App.  331. 

Indiana.  —  Farrell  v.  Lafaycllc  Lnm- 
ber,  etc.,  Co.,  la  Ind.  App.  336. 

Missmri.  —  Richardson  t.  George, 
34  Mo.  104:  Williams  v.  Porter.  51  Uo. 
441;  Schmelding  v.  Ewing,  57  Mo.  78; 
Hassett  v.  Rust,  64  Mo.  335;  Helnell 
V.  Hynes,  35  Mo.  482. 

Montana.  —  Gillian)  v.  Black.  iG 
Mont.  217. 

New  York.  —  Cox  V.  Broderick.  4  E- 
D,  Smith  (N.Y.)  721;  Walker  r.  Paine. 
3  E.  D.  Smith  (N.  Y.)  662:  Altieri  i- 
Lyon,  59  N.  Y.  Super.  Cl.  110. 

Tixas.  —  See  WaldrofI  v.  Scott.  46 
Tex.  I. 

The  owner  of  a  building  is  not  per- 
ally  liablefor  the  I  "    '--■-'-■- 


pers 


lishing 
Volut 


.teriats 
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must  be  privity  of  contract,  and  a  mechanic  or  materialman  who 
has  performed  labor  or  furnished  material  under  a  contract  with 
the  principal  contractor  or  a  subcontractor  is  not  entitled  to  a 
personal  judgment  against  the  owner.* 

b.  When  Dependent  on  Establishment  of  Lien.  —  In 

some  jurisdictions  it  has  been  held  that  no  personal  decree  or 

him,  and  is  not  under  obligation  to  the  by  statute    in   California  (Code    Civ. 

contractor  to  pay  his  debts  to  the  mate-  Pro.,  g  1183)  that  the  contract  for  the 

rialmen  without  suit,  or  to  anticipate  erection  of  a  house  shall  be  filed  with 

that  the  contractor  will  have  no  defense  the  recorder  before  commencement  of 

against  them  in  a  suit  brought  by  them  the     work,     otherwise     no     recovery 

to  enforce  and   foreclose   their  liens,  thereon  is  permissible,  and  that  labor 

Co  veil  V,  Washburn,  91  Cal.  560.  done  and  materials  furnished  by  others 

1.  Williams  v.  Porter,  51   Mo.  441;  than  the  contractor  shall  be  deemed 

Schmeiding  v.  Ewing,  57  Mo.  78;  Helt-  as   furnished  at  the   owner's  request 

zell  V.  Hynes,  35  Mo.  482;  Richardson  and    be    considered    a   lien,   a    mate- 

V,  George,  34  Mo.  104;  Cox  v.  Broder-  rialman  who  has  not  filed  any  lien  for 

ick,  4  E.  D.  Smith  (N.  Y.)  721;  Altieri  materials  furnished  to  the  contractor 

V,  Lyon,  59  N.  Y.  Super.  Ct.  no;  Low-  is  not  entitled  to  a  personal  judgment 

rey  v,  Svard,  8  Colo.  App.  357;  Gilliam  against  the  owner,  although  the  con- 

V.  Black,.  16  Mont.  217.  tractor  has  failed  to  file  the  contract  for 

Inftaiioet.  —  In  an  action  to  foreclose  the  erection  of  the  building.  Southern 
a  mechanics*  lien  brought  against  the  California  Lumber  Co.  v.  Schmitt,  74 
owner  by  a  person  employed  by  a  con-  Cal.  625;  Santa  Clara  Valley  Mill,  etc., 
tractor,  there  can  be  no  personal  judg-  Co.  v.  Williams,  (Cal.  1892)  31  Pac. 
ment  —  only  a  mere  foreclosure  of  the  Rep.  1128;  Bridgeport  First  Nat.  Bank 
Hen  upon  his  interest  in  the  land,  with  v,  Perris  Irrigation  Dist.,  107  Cal.  55. 
a  judgment  directing  the  sale  of  such  "  That  section  *  *  *  means  to 
interest  to  pay  the  amount  found  to  be  preserve  the  right  of  the  materialman, 
due.  A  personal  judgment  in  such  who  has  duly  filed  his  lien  according 
case  is  erroneous,  but  the  error  may,  it  to  the  statute,  in  cases  where  the  con- 
seems,  be  remedied  by  the  entry  of  a  tractor  has  failed,  by  reason  of  not 
new  judgment  in  proper  form.  Walker  filing  his  contract,  to  preserve  the  ma- 
V.  Paine,  2  E.  D.  Smith  (N.  Y.)  662.  terialman's  rights  thereunder."   Soulh- 

Where  a  contract  for  the  erection  of  ern  California  Lumber  Co.  v.  Schmitt, 

a  building  stipulates  that  the  contractor  74  Cal.  625. 

is  to  furnish  all  the  labor  and  materials  In  WhoM  Favor  Independent  Promiie  of 

for  the    building,   and    the    evidence  Owner  to    Fay   Operates.  —  Where    the 

shows  that  the  owner  had  no  knowl-  contractor  makes  default  in  consoli- 

edge  of  the  purchase  of  materials,  and  dated    actions    to  foreclose    material- 

that  the  contractor  did  not  purchase  as  men's    liens,   and    the    owner  in    his 

the  owner's  agent,  a  personal  judg-  answer  seis  up  that  he  will  pay  the 

ment  against  the  owner  is  erroneous,  balance  due  the  contractor  to  persons 

May,  etc..  Hardware  Co.  v.  McConnell,  claiming  liens  *'  whenever  the  respect- 

102  Ala.  577.  ive  amount  due  to  each  lienholder  is 

Eifeet  of  Btatnte  Anthorliing  Judgment  determined,*'  this  offer  does  not  extend 

at  on  Ctontraet  When  lien  Fails.  —  A  sub-  to  claimants  who  are  adj  udged  to  have 

contractor's    employee    who    fails    to  no  liens,  and  a  personal  judgment  in 

establish  his  lien  is  not  entitled  to  a  their  favor  against  the  owner  is  void, 

personal  judgment  against  the  owner  Kennedy,  etc.,   Lumber  Co.  v.  Priet, 

where  there  is  no  privity  of  contract  115  Cal.  98. 

between  them,   and  this   rule  is  not  When  Xendltion  of  Fertonal  Judgment 

affected  by  a  statute  which   provides  Against  Owner  Harmless.  —  A  personal 

that  the  plaintiff  may  proceed  to  judg-  decree  against  the  owner  and  principal 

ment  as  on  a  contract  when  he  fails  to  contractor,  in  foreclosure  proceedings 

establish  his  lien  on  the  trial.     Lowrey  by  a  subcontractor,  is  not  avoidable 

».  Svard,  8  Colo.  App.  357.  error  where   the  owner    held    in    his 

EfliBOt  of  Btatnte  Making  Owner  Person-  hands  a  sum  owin^r  to  the  principal 

ally  Liable   When  Ck>ntraetor  Does  Hot  contractor  sufficient  to  cover  the  lien. 

Aeqnire  lien.  —  Although  it  is  provided  Taylor  v,  Netherwood,  91  Va.  88. 
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judgment  can  be  rendered  against  any  of  the  defendants  where 
the  plaintiff  fails  to  establish  his  lien,*  the  view  being  taken  that 
on  failure  to  establish  the  lien  the  whole  proceedings  fall  to  the 
ground,  and  that  proceedings  commenced  to  foreclose  a  lien  can- 
not be  used  for  the  purpose  of  recovering  a  merely  personal  judg- 
ment for  money,*  It  has  been  held,  however,  in  one  of  these 
states,  that  a  personal  judgment  is  not  absolutely  void,  though 
no  lien  is  established.'  In  another  state  it  has  been  held  that  if 
the  lien  expires  during  the  pendency  of  an  action  to  foreclose  it, 
the  action  may  still  be  prosecuted  as  a  personal  action,  and  a 
personal  judgment  may  be  rendered  as  in  an  ordinary  action  upon 

1.  Colondo.  —  Had,  etc.,  Corp.  v.  Tm.i.mji»  —  In  a  suit  by  a  snbcoo- 
MuUen,  4  Colo.  513;  Barnard  v.  Mc-  tractor  to  foreclose  bis  lico  agaiosl 
Kenzie,  4  Colo.  351.  See  also  Greeley,  tbe  owner  and  principal  coatracior  no 
etc.,  R.  Co.  f.  Harris,  iz  Colo.  336;  personal  judgment  can  be  rendetcd 
Jensen  v.   Bronn,   a  Colo.    694.     The     against  the  principal  contractor  when 

Eiseobeis 


practice  has  recently  been  changed  by 


HUmU.  — Sprague  I'.  Green,  tS  III. 
App.  476;  O'Brien  v.  Graham,  33  III. 
App.  546;  Bottton  V.  McDonough 
Connty,  84  III.  384;  Green  v.  Sprague, 
no  III.  416;  Martin  v.  Swift,  lao  III. 
4S6. 

The   statute    does    not   contemplate 
that  there  shall  be  any  such  thing  as  a 
personal   decree    alone.      The    decree 
may  operate  as  such  so  far  as  respects     statutory  and 
any  deficiency  after  there  has  been  "  ..   .  ,, 


the  lien  is  not  established. 
V.  Wakeman.  3  Wash.  534. 

Personal  judgment  cannot  be  ren- 
dered against  the  owner  on  an  inde- 
pendent agreement  between  him  and 
the  claimant  where  the  Hen  is  not 
established.      Weyer  v.  Beach,  7g  N. 


upon  execution   of   the  properly    that  ii 
subject   to   the   lien    which    failed    to    The 
satisfy  the  amount  found  due.     Bouton 
*.  McDonough  County,  B4  III.  384. 

Hew  York.  — Weyer  v.  Beach,  79  N. 
Y,  413;  Sinclair  v.  Fitch.  3  E.  D.  Smith 
{N,  V.)  677;  Hickey  v.  O'Brien,  11 
Daly  <N.  Y.)  293;  Grant  v.  Van  Der- 
cook,  8  Abb.  Pr.  N.  S.  (N.  Y.  Supi 


S.  Sinclair  v.   Fitch,  3  E.  D.  Smith 

(N-  Y.)  677. 

X«Mim  tor  SnltL  —  The  proceeding  is 

only  be  resoned  to 

'thin   the   slatnle; 


here  a  mechanics'  lien  exists. 
1  object  of  the  proceeding  is 
to  enforce  thd  lien,  and  the  power  to 
render  a  personal  judgment  is  merely 
incidental  to  the  main  purpose  and  to 
avoid  the  necessity  of  resonini;  10  a 
separate  action.  But  where  no  lien 
exists  this  form  of  proceeding  cannot 
irted  to  for  the  purpose  of  e 


Cl.)  455;  Huxford  v.  Bogardus,  40  forcing  a  mere  personal  contract  be- 
How.  Pr.  (N.  Y.  Supreme  Ci.)  94.  tween  parties,  and  the  unfoanded 
Compare  Kruger  v.  Braender,  3  Misc.  allegation  of  the  existence  of  the  liea 
Rep.  (N.  Y.  C.  PI.)  375.  does  not  authorize  the  substitution  in 
ftemMlr  A^atnit  Jadgmmt.  —  The  place  of  thepropercommon-lawaclioa. 
proper  remedy  lor  relief  against  a  If  it  did,  all  demands  on  contracts  re- 
judgment  entered  in  such  case  is  a  lating  to  building  and  many  others 
motion  to  vacate  the  judgment.  Grant  might  be  enforced  by  proceedings 
V.  Van  Dercook,  8  Abb.  Pr.  N.  S.  (N.  under  the  statute  by  simply  making 
Y.  Supreme  Ct.)455;  Huxford  v.  Bo-  the  false  allegation  that  a  lieu  had  been 
gardus,  40  How.  Pr.  (N.  V.  Supreme  acquired.  Weyer  v.  Beach.  79  N.  Y. 
Cl.)  94:  Moran  v.  Chase.  53  K.  Y.  346.  " 


For  the  practice  i 


eth< 


New  York  ! 

Coos  Bay  R. 


OrtgOB.  —  Ming  Vue 
Co..  24  Oregon  393. 

Waahlngtoa.  —  Elsenbcis  v.  Wake- 
man,  3  Wash.  534;  Hildebraodt  v. 
Savage,  4  Wash.  524;  Stetson,  etc.. 
Mill  Co.  V.  McDonald,  5  Wash.  496. 


8.  Littell  V.  Miller,  8  Wash.  ;66. 

To  Taka  AdTMiUn  of  tbi  "bxm  In 
rendering  a  personal  judgment  on  fail- 
ure to  establish  a  lien,  the  defendant 
must  object  in  the  court  below  to  its 
proceeding  in  equity  or  demand  a  jmry 
trial.  Hlldebrandt  v.  Savage,  4  Wwk. 
534,  by  a  divided  court. 
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c.  When  Not  Dependent  on  Establishment  of  Lien. 

—  In  many  jurisdictions,  usually  because  of  some  express  statu- 
tory regulation,  the  rendition  of  a  personal  judgment  in  an  action 
to  enforce  a  mechanics'  lien  is  not  dependent  on  the  establish- 
ment of  the  lien,  as  is  shown  by  the  decisions  set  out  in  the 
notes.*     **  When  a  complaint  states  the  facts  which  show  both  a 

1.  Glacius  V,  Black,  67  N.  Y.  563,  Oolorado.  —  Under    Gen.   Stat.   Colo. 

reversing  4  Hun  (N.  Y.)  91 ;  Barton  v,  (Mills's  Annot.  Stat.,  §  2891),  providing 

Herman,  8  Abb.  Pr.  N.  S.  (N.  Y.  C.  that  a  mechanics'  lien  claimant  shall, 

PI.)  399;  McGrau  v,  Godfrey,  56  N.  Y.  on   establishing    his  claim,   "  have  a 

610;  Schacttler  v,  Gardiner,  41   How.  j udgment  against  the  party  personally 

Pr.  (N.  Y.  C.  PI.)  243.    See  also  Maltby  liable,"  and  a  decree  establishing  the 

V,  Greene,  i   Keyes  (N.  Y.)  548,  where  lien,  the  claimant,  although  the  lien 

it   was  held   that  in    mechanics'  lien  fails,  is  entitled  to  a  personal  judgment 

cases  arising  under  the  statute  of  1844,  for  the  sum  due  him.  Cannon  &.  WiU 

€.305,  the  court  acquires  jurisdiction  by  Hams,  14  Colo.  22;  and  the  court  may 

the  personal  service  of  the  notice  on  the  enter  a  money  judgment  though  the 

opposite  party  within  the  time  fixed  by  claim  for  lien  is  abandoned,  St.  Kevin 

the  statute,  and  a  personal  judgment  Min.  Co.  v.  Isaacs,  18  Colo.  400.     So, 

should  not  be  reversed  because  no  lien  under  this  statute,  if  the  decree  enforc- 

was  established  if  it  appears  by  the  re-  ing  the  lien  is  invalid,  the  plaintiff  may 

Qitals  that  the  incipient  proceedings  to  relinquish  the  right  to  enforce  the  lien 

create  a  lien  were  taken.  for  that  reason  and  si  ill  enforce  the 

In  an  action  to  foreclose  a  mechanics'  personal  judgment  rendered  in  the 
lien,  all  those  subcontractors,  parties  proceeding.  -  Finch  z/.  Turner,  21  Colo, 
defendant,  who  after  appearance  and  287.  For  practice  before  the  enactment 
proof  of  their  claims  (there  being  no  of  this  statute,  see  the  preceding  sec- 
contest  between    themselves),  without  tion. 

objection     by     the    contractor,     have  Delaware.  —  A  judgment    recovered 

allowed  their  liens  to  expire  during  the  under  the  provisions  of  the  Mechanics' 

pendency  of  the  action  without  an  order  Lien  Law  of  1861-62  is  not  a  judgment 

of  court  continuing  them;   should   be  in  rem^  but  in  personam.     It  is  not  only 

dismissed  as  to  the  owners,  but  should  a  specific  lien   upon  the  structure  and 

have  judgment  against  the  contractors  real  estate  upon  which  it  is  erected,  as 

for  the  amount  of  their  claims  and  provided  by  the  statute,  but  it  has  all 

costs,    as    upon    failure    to    answer,  the  properties  and  effect  of  a  judgment 

Morgan  v,  Stevens,  6  Abb.  N.  Cas.  (N.  recovered  at  common  law,  or  under  the 

Y.  C.  PI.)  356.  general  statute.     Capelle  v.   Baker,  3 

8.  Alabama.  —  Sullivan  Timber  Co.  v.  Houst.  (Del.)  344. 

Brushagel,  iii    Ala.   114;    Bedsole  v,  Indiana.  —  Where  the  statute  gives  a 

Peters,  79  Ala.  133;  Montgomery  Iron  lien  on  the  property  and  also  makes  the 

Works  V.  Dorman,  78  Ala.  218.  owner  personally  liable,  if  certain  steps 

In  Sullivan  Timber  Co.  t^.  Brushagel,  are  taken,  either  or  both  may  be  ac- 

III  Ala.  114,  it  was  held  that  in  a  suit  quired.    The  Indiana  statute  gives  to 

to  enforce  a   materialman's  lien  per-  a  materialman  a  right  to  acquire  a  lien 

eonal    judgment    might   be    rendered  upon  a  building  for  which  he  has  fur- 

against  the  owner  though  the  plaintiff  nished  material,  and  also  gives  him  a 

failed  to  establish  his  lien,  where  it  right,  by  taking  certain  steps,  to  hold 

was  shown  that  the  materials  were  fur-  the  owner   personally  liable    for  the 

nished  at  the  owner's  request.  value  of  the  material.     These  being 

Oalifonda.  —  Where  the  lien  had  ex-  independent  and  separate  remedies, 
pired  before  commencement  of  the  either  or  both  may  be  enforced.  Craw- 
action  to  foreclose  it,  and  judgment  of  ford  v.  Crockett,  55  Ind.  220. 
foreclosure  was  taken  by  default,  it  was  Kaniaa.  —  In  a  suit  brought  under  the 
held  proper  for  the  court,  of  its  own  provisions  of  the  Mechanics'  Lien  Law 
motion,  to  modify  the  judgment  to  a  (Comp.  Laws  Kan.,  1862,  c.  537),  a 
money  judgment  only.  Lacore  v.  personal  judgment  may  be  rendered 
Leonard,  45  Cal.  394.  against    the    defendant    debtor   even 
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money  demand  due  in  debt  or  assumpsit  and  a  lien,  and  the 
proof  shows  the  correctness  of  the  amount  claimed,  but  fails  to 
sustain  the  lien  under  the  statute,  no  reason  is  perceived  why  a 


tboufirli  the  plaintiff  may  have  failed  to 
esiablUh  his  lien.  The  statute  pro- 
vides that  in  case  the  proceeds  of  sale 
shall  not  be  sufficient  to  pay  the  claims 
adjudged  against  the  defendant  in  a 
suit  brought  to  enforce  the  lien,  execu- 
tion may  issue  in  favor  of  any  creditor 
whose  claim  is  not  satisfied  for  the 
balance  due,  as  upon  a  judgment  in 
actions  of  debt.  "  This  provision  very 
clearly  shows  that  this  proceeding  is 
not,  under  our  law,  intended  to  be  '  a 
proceeding  in  rtm '  merely,  •  •  • 
but  that  it  goes  against  the  debtor  as 
well."  Haighl  v.  Schuck,  6  Kan.  192. 
KlniiMOta.  —  In  actions  to  recover  in 
personam  for  materials  sold  to  the  de- 
fendant owners  and  to  have  the  recov- 
ery adjudged  a  lien  under  the  statute 
the  former  relief  may  be  had,  the  com- 
plaint and  evidence  being  sufficient, 
although  it  be  found  that  no  lien  had 
been  perfected.  Smith  v.  Gill,  37 
Minn.  455;  Abbott  u,  Nash,  35  Minn, 
4;i.  The  procedure  in  actions  to 
foreclose   mechanics'   liens   under  the 


docs 


luthor 


the  docketing  of  a  personal  judgment 
so  as  to  be  a  lien  on  the  defendant's 
other  real  estate  before  sale  of  the  prop- 
erty charged  with  tbe  mechanics'  lien. 
Thompson  v.  Dale,  58  Minn,  365. 

KlMonrl.  — Williams  v.  Porter,  51 
Mo.  441;  Patricki/,  Aheles,  a7  Mo,  184: 
Mulloy  V.  Lawrence,  31  Mo.  563. 

Thus  where  a  mechanic  makes  a 
personal  contract  with  the  contractor  to 
do  work  on  a  house,  though  the  lien 
may    fail    yet   he   can   have   personal 

t'udgment  against  the  contractor. 
Villiams  V.  Porter.  51  Mo.  441. 

The  practice  in  justices'  courts,  how- 
ever, seems  to  be  otherwise.  It  has 
been  held  that  in  an  action  before  a 
justice,  where  there  isadismissal  as  to 
the  lien  there  can  be  no  recovery  on  the 
general  indebtedness.  Hydraulic  Press- 
Brick  Co.  V.  Zeppenfeld,  g  Mo.  App. 
595- 

Naw  Tork.  —  Laws  of  1B85,  c.  342, 
§  r5,  provides  that  if,  in  any  action  un- 
der the  provision  of  the  Mechanics'  Lien 
Act,  any  claimant  shall  fail  for  any 
reason  lo  establish  a  valid  lien,  he  may 
nevertheless  serve  judgment  against 
the  party  or  parties  to  the  action  for 
such  sum  as  is  due  him  and  which  he 
might  recover  ia  an  action  upon  a  con- 


tract against  the  said  party  or  parties. 

Under  this  statute,  if  ihe  complaini 
states  a  cause  of  action  for  work  and 
labor  irrespective  of  allegations  en- 
titling the  complainant  to  a  mechanics' 
lien,  he  is  entitled  to  a  personal  judf- 
ment  even  though  be  waives  the  lien. 
Snaith  v.  Smith,  7  Misc.  Rep.  {N.  Y.  C. 
PI.)  37,      See  also  Thomas  v,  Sa.hagian, 


may  recover  a  personal  judgment  in 
addition  to  a  judgmentia  rem.  Ringle 
V.  Wallis  Iron  Works,  86  Hun  (N.  ¥.) 
153.  Under  Laws  of  iSSo,  c.  486,^7, 
which  provides  forapersonaJ  judgment 
in  addition  to  a  judgment  of  fore- 
closure, a  personal  judgment  against 
the  owner  may  be  recovered,  although 
a  foreclosure  of  the  lien  cannot  be  had 
because  of  the  pendency  of  a  proceeding 
to  foreclose  a  prior  mortgage.  CroDcfa 
V.  Moll,  (Supreme  Ct.)  8  N.  Y,  Supp. 
183, 

TamuMM.  —  A  contractor's  lien  upon 
property  for  tabor  and  materials  ei- 
pended  in  its  improvement,  under  the 
contract  with  the  owner,  is  abandoned 
and  lost  when  the  contractor  seeks  by 
attachment  suit  in  equity  to  enforce 
his  lien,  but  fails  to  have  the  attach- 
ment issued  and  levied  upon  the  prop- 
erty, but  the  contractor  is  entitled,  iti 
such  case,  under  the  prayer  for  general 
relief,  to  a  personal  decree  for  the 
amount  due,  Dotlman  v.  Collier,  91 
Tenn.  660. 

WiMaailil.  —  Although  an  action  10 
enforce  a  mechanics'  lien  is  by  siatme 
made  an  equitable  action,  the  com- 
plaint need  not  necessarily  state  a 
cause  of  action  for  equitable  relief,  it 
being  provided  by  Rev,  Stat.,  g  3314, 
that  if  the  plaintilT  fails  to  establish  a 
lien,  but  establishes  a  right  to  recover 
upon  contract  for  his  alleged  work. 
etc..  he  may  have  a  personal  judg- 
ment against  the  party  liable.     Moriti 

I..  Splitt.  55Wis.44"- 
Wyoml]>g.  —  Suit  was  brought  for  » 
balance  due  for  work  done  and  mate- 
rials furnished  and  to  enforce  a  lien 
against  certain  buildings.  It  was  held 
that  where  Ihe  petition  failed  to  show 
that  ihcdefendantwas  the  owner  of  the 
property,  so  much  of  the  judgment  as 
awarded  a  lien  would  be  reversed,  bnt 
that  a  personal  judgment  would  be 
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personal  judgment  may  not  be  rendered,  even  though  the  lien  is 
not  established  by  the  judgment.*'  *  What  has  been  heretofore 
said  as  to  the  necessity  of  privity  of  contract  to  sustain  a  personal 
judgment  must  not  be  lost  sight  of,  however.  The  rule  that  no 
personal  judgment  can  be  rendered  in  the  absence  of  contract 
relations  between  the  plaintiff  and  the  party  against  whom  a 
personal  judgment  is  sought  is  of  binding  force,  unless  there  is 
some  statutory  provision  to  the  contrary. 

d.  For  Deficiency.  —  In  proceedings  to  foreclose  a  me- 
chanics' lien  the  rendition  of  a  judgment  for  a  deficiency  in  the 
proceeds  of  the  sale  of  the  property  on  which  the  lien  is  estab- 
lished is  usually  a  matter  of  statutory  regulation,  and  the  practice 
in  regard  to  such  judgments  is  not  uniform.* 

e.  Against  Vendors  and  Vendees  of  Property  Subject 

TO  Lien.  —  If  materials  for  a  building  are  furnished  to  one  in 
possession  of  the  land  on  which  the  building  is  being  constructed 
under  a  contract  of  purchase,  the  lien  attaches  only  to  the 
interest  of  the  holder  of  such  contract,  and  on  a  forfeiture  of  his 
rights  thereunder  the  owner  is  not  liable  to  personal  judgment 
for  such  materials,  nor  is  his  interest  in  the  bond  subject  to  lien.* 

upheld.      Fein  v.  Davis,  2  Wyoming^  to  the  usages  and  laws  of  the  federal 

118.  courts,  and  an  equity  rule  of  the  latter 

1.  Bedsole  v.  Peters,  79  Ala.  133.  court  providing  that  in  proceedings  to 

8.  California.  —  A     materialman     or  foreclose  a  mortgage  there  may  be  a 

mechanic  may   maintain  an   action  to  personal    judgment    for    a    deficiency 

subject  the  unpaid  portion  of  the  con-  after  application   of    the   proceeds  of 

tract  price  to  the  payment  of  his  claim,  sale.     Ford  v.  Springer  Land  Assoc, 

without    seeking    to    enforce    a    lien  (N.  Mex.  1895)  41  Pac.  Rep.  541. 

against    the    building,    and    in    such  Hew  York.  —  Where   the    contractor 

action  may  obtain  a  judgment  for  any  has  not  filed  notice  of  lien  and  pleaded 

deficiency  there    may  be    against  the  in  the  nature  of  a  cross-action  against 

subcontractor  to  whom  the  materials  the  owner,  he  cannot  have  a  personal 

were  furnished,  or  for  whom  the  work  judgment  against   the  owner  for  any 

was  done.     Bates    v.   Santa    Barbara  excess    over    and    above  valid    liens. 

County,  90  Cal.  543.  Morgan  v.  Stevens,  6  Abb.  N.  Cas.  (N. 

Illinoii  and  Washington.  —  In  these  Y.  C.  PI.)  356. 
states  the  only  personal  judgment  or  South  Carolina.  —  A  personal  judg*- 
decree  authorized  is  a  deficiency  judg-  ment  against  the  owner  for  any  de- 
ment. Eisenbeis  v.  Wakeman,  3  Wash,  ficiency  that  might  remain  after  a  sale 
534;  Hildebrandt  v.  Savage,  4  Wash,  of  the  property  covered  by  the  lien  is 
524;  Bouton  V,  McDonough  County,  84  improper.  The  remedy  afforded  by 
111.384;  Green  z/.  Sprague,  120  111.  416;  the  statute  is  upon  the  property  cov- 
Marcin  z/.  Swift,  120  111.  488.  It  is  error  ered.  Johnson  v.  Frazee,  20  S.  Car. 
to  render  a  personal  decree  in  a  pro-  502. 

ceeding   to  enforce  a  mechanics'   lien  Wiiooniin. — A  judgment  in  due  form, 

against  a  defendant   with    whom    the  foreclosing    a    lien,   may   properly  be 

contract  was  made  except  for  such  de-  followed   by   a    conditional  order    for 

ficiency  of  the  debt  as  may  remain  after  judgment  for  deficiency  after  sale  and 

the  sale  of  the  property  burdened  with  confirmation,  even  under  the  general 

the  lien.    Green  v,  Sprague,  120  111.  416.  demand  for  relief,  without  any  special 

New    Mexico.  —  A    decree    on    fore-  demand  therefor  in  the  complaint,  or 

closure  of  a  mechanics'  lien  may  pro-  the  complaint  may  be  deemed  amended 

vide  that  it  shall  operate  as  a  personal  in  that  respect   to  sustain   the  order, 

judgment  against  each  of  the  defend-  Huse  v,  Washburn,  59  Wis.  414. 

ants,  the  New  Mexico  statute  providing  8.  Mentzer  v,  Peters,  6  Wash.  540. 

that  the  territorial  courts  shall  conform  Where   Owner   Has   Parted  ^th  All 
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So  property  conveyed  subject  to  a  lien  or  incumbrances  does  not 
impose  upon  the  grantee  any  personal  liability  to  the  person 
holding  the  lien.*  It  is,  therefore,  improper  to  decree  that  a 
defendant  who  has  no  other  connection  with  the  matter  than  as 
a  subsequent  purchaser  of  the  property  shall  pay  the  debt.* 

/.  Against  Heirs. — A  lien  on  the  property  of  a  decedent 
may  be  enforced  against  the  land  in  possession  of  the  heirs,  but 
cannot  be  made  a  personal  liability  against  them.' 

g.  Against  Persons  Not  Personally  Served  with  Pro- 
cess.—  In  proceedings  to  foreclose  and  establish  a  mechanics' 
lien  a  personal  judgment  cannot  be  rendered  against  a  nonresi- 
dent contractor,  though  service  by  publication  is  properly  made,' 
and  no  personal  judgment  can  be  rendered  against  the  owner  of 
the  realty  in  a  suit  to  enforce  a  mechanics'  lien  where  service  was 
by  publication, • 

k.  When  Bond  Is  Given  to  Discharge  Lien.— Although 
the  court  may  still  ascertain  and  declare  the  sum  due'to  the  sub- 
contractor, it  is  error  to  render  personal  judgment  for  the  same 
or  to  declare  it  a  lien  on  the  premises.  A  personal  judgment  is 
not  authorized  except  where  a  lien  is  declared  and  there  is  a 
deficiency  after  the  sale  of  the  property  subject  to  the  lien.* 

burnt.  —  Though  one  who,  as  owner,  it  was  said  thai  such  purchaser  is  qd- 
contracted  for  impTovemcnls  oQ  Und  dci  no  obligation  to  do  so  unless  he 
subsequently  sold  is  not  a  necessary  chooses  to  protect  his  title.  The  \\m 
party  to  an  action  lo  enforce  a.  mechan-  attaches  to  the  property,  but  it  cannot 
ics'  lien  ihcreon  for  the  improvements,  be  enforced  against  subsequent  pur- 
yet  if  the  court  acquires  jurisdiction  chaser:i,  not  otherwise  liable,  except  by 
of  him  by  service  of  process,  and  the  sale  of  the  property.  To  the  same  effect 
pttilion  states  a  cause  of  action  against  see  Loring  r.  Flora,  24  Ark,  151, 
him  on  account,  a  personal  judgment  8,  McGrew  v.  McCarty,  ;8  Ind.  496. 
may  be  rendered  against  him.  Piclc-  i.  Davis  i>.  John  Mouat  Lumber  Co.. 
ens  V.  Polk,  4*  Neb.  267.  3  Colo.  App.  381;  Bombcckv.  Devorss, 

Eqnlubto  Dwimc.  —  la   an   action   to  ig  Mo.  App.  38. 

enforce    a    mechanics'     lien     brought  A  personal  judgment  rendered  by  a 

against  both   the  legal   and   equitable  state  court,  in  an  action   for  a  money 

owners  of  the  properly  affected,  a  per-  judgment   against  a    nonresident  de- 

sonal     judgment     may    be     rendered  fendant  on  whom   no  personal  service 

againsi  ihe  equitable  own:r.    Hallahan  of    process  within  the  state  has  been 

V.  Herbert.  11  Abb.  Pr.  N.  S.  (N.  Y.  C,  made,  and  who  did  not  appear,  is  with- 

PI.)  336,  out   validity.       Davis  v,  John   Houal 

1.  Condict  V.  Flower,  106  111.  105.  Lumber  Co.,  3  Colo.  App.  381. 

EStet  lit  Agrtamant  id  PimhaMn   to  S.  Richards  v.   Lewisohn,   19  Mom. 

BemoTa Lien*.  —  Anagreementbetween  138;  Falconer   v.   Frazier.   7  Smed.  & 

certain  creditors  taking  a  conveyance  M.  (Miss.)  335. 

of  land  in   crust  to  secure  themselves.  S.    Martin    v.     Swift,    im  III.    4SS- 

in  which  they  "  agree,   each   with   the  Compare    Lawson    v.    Reilly,    13  Civ. 

other,  10  advance  our  due  proportions  Pro.  Rep.  (N.  Y.  C.  PI.)  390,  where  it 

of  the  amount  which  may  be  necessary  was  held  that  in  an  action  to  foreclose 

to  clear  said  property  from  liens  and  a  mechanics'  Hen  under  the  Laws  of 

incumbrances,"  creates   no  obligation  iBBj,    c.    343,    judgment    agktnst   tbe 

on  their  part  to  any  one  else   for  the  property  is  merely  formal  soasto  bring 

payment    of    such    Hens    and   incum-  the  case  within   the   condition   of  the 

brances.     Coadlct  v.    Flower,  106   III.  undertaking,  and  that  where  the  snrc- 

los.  ties  become  insolvent  and  no  recovery 

%,  Work  v.  Hall,  79  III.  196,  in  which  can  be  had  against  them,  the  judgment 
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6.  Judgment  by  Befftult.  —  It  is  error  to  give  judgment  by 
default  against  a  party  where  the  record  shows  an  undisposed- 
of  demurrer  to  the  complaint.^  So  a  separate  personal  money 
judgment  cannot  be  entered  by  default  against  one  of  two 
defendants,  tenants  in  common  of  the  encumbered  premises.* 

7.  Judgment  Againit  Separate  Buildings.  —  Where  a  mechanics' 
lien  is  sought  against  several  separate  buildings,  the  decree  must 
be  against  each  for  the  value  of  work  and  material  on  it,  and  not 
against  all  for  the  aggregate  value  of  work  and  material  on  all.* 

8.  Judgment  in  Case  of  Several  Claimants  or  Defendants.  —  A  judg- 
ment cannot  be  rendered  against  the  property  generally  and 
against  one  of  the  owners  thereof  in  a  right  of  action  clearly 
against  all  jointly.*    The  plaintiff  cannot  have  two  distinct  judg- 

should  provide  for  a  recovery  against  used  as  one,  a  judgment  giving  a  lien 

the  owner  personally.  upon  the  entire  tract  will  not  be  dis- 

Where  a  bill  is  filed  to  enforce  the  turbed    for    the   reason   that   the   lien 

lien   and  the   latter  is  discharged  by  should  have  been  confined  to  the  single 

the  owner's  written  undertaking,  with  lot  upon  which  the  -house  was  built, 

surety  approved  by  the  court,  that  he  The  mere  fact  that  the  lots  were  set  out 

will   pay   the   amount  recovered   with  on  the  plot  as  distinct  lots  does  not 

costs,  the  decree  in  personam  for  the  make  them  separate  so  as  to  prevent 

amount  due  can  be  taken  only  against  the  filing  of  a  lien  against  the  whole 

the  owner.     Phillips  v,  Gilbert,  loi  U.  tract  for  materials  furnished  for  the 

S.  721.  erection   of    the  house.      Meinholz   v, 

1.  Willamette     Falls,     etc.,    Co.    v,  Grodt,  4  Mo.  App.  568. 

Smith,  I  Oregon  181.  4.  Lowe  v.  Turner,  i  Idaho  107. 

Sefault  of  Owner.  —  If  the  owner  Where  the  contractors  made  a  con- 
makes  default  in  a  mechanics' lien  suit,  tract  for  materials  with  a  person  who 
and  it  is  not  shown  that  a  mortgage  furnished  them  and  then  filed  his  lien 
taking  precedence  of  the  lien  had  been  against  the  building,  and  also  com- 
foreclosed,  a  judgment  subjecting  the  menced  his  action  for  the  amount 
owner's  equity  of  redemption  to  the  due,  but  before  he  obtained  judgment 
lien  will  be  proper.  Schultze  z'.  Alamo  the  contractors  obtained  judgment  for 
Ice,  etc.,  Co.,  2  Tex.  Civ.  App.  236.  mechanics'  liens  upon  the  same  build- 
Where  a  subcontractor  seeks  to  en-  ing  for  an  amount  including  the 
force  a  lien  for  building  a  court-house,  amount  of  the  subcontractor's  judg- 
joining  as  defendants  the  contractor  ment,  and  both  judgments  were  entered 
and  the  county  for  which  the  house  was  by  the  defendant,  it  was  held  that  these 
built,  the  rights  of  the  contractor  will  judgments  were  not  incompatible;  that 
not  be  prejudiced  by  the  rendition  of  a  the  subcontractor,  notwithstanding  his 
judgment  establishing  the  lien,  on  de-  judgment,  might  have  sued  the  con- 
fault  by  the  owner.  Loonie  v,  Burt,  80  tractors  for  the  same  debt  and  recovered 
Tex.  582.  it  out  of  their  property,  and  that  the 

2.  Lowe  V,  Turner,  i  Idaho  107.  several  judgments  should  remain  and 
8.  Culver  v.  El  well,  73  111.  536.  the  court  should  provide  for  the  proper 
Where  a  lien  was  claimed  for  hard-  distribution  of  the  proceeds.   Hill  v.  La 

ware  furnished  toward  the  construction  Crosse,  etc.,  R.  Co.,  11  Wis.  223. 
•of  five  houses  under  one  roof,  it  was        Againit    Partners.  —  Where    one    of 

held  not  error  for  the  decree  to  declare  several  partners  held  the  legal  title  to 

a  lien  on  the  five  houses  ^w  maxj^,  there  land  on  which  the  firm   built  a  mill, 

being  evidence  that  the  materials  were  and  after  the  completion  of  thje  mill 

not   furnished  for  the  several  houses  transferred  such  title  to  a  third  person 

respectively,    but   for    the    five    as    a  who  had  notice  of  the  prior  lien  of  a 

whole.     Peck  v.  Standart,  1  111.  App.  materialman  for  machinery,  etc.,  fur- 

228.  nished  for  such  mill,  and  the  latter  after- 

Where  there  is  a  finding  that  three  wards  began  a  suit  to  enforce  his  lien, 

•contiguous  lots  in   a  city  block  were  making  all  the  partners  and  the  grantee 
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ments  against  different  persons  for  different  amounts  in  the  same 
suit.* 

9.  Modification  and  Correction  of  Judgment  —  A  judgment  which 
gives  a  specific  lien  upon  more  land  than  the  law  permits  is  not 
for  that  reason  void,  but  may  be  modified;*  and  a  judgment 
which  directs  the  sale  of  the  land  and  premises  described  in  the 
complaint  may  be  modified  so  as  to  direct  the  sale  of  only  the 
defendant's  interest  therein.'  It  has  been  held  that  if  the  judg- 
ment does  not  conform  to  the  court's  decision  the  injured  party 
should  apply  to  the  trial  judge  for  a  correction  thereof  and  not 
take  an  appeal.* 

10.  Collateral  Attack.  —  It  has  been  held  that  a  judgment  in  a 
mechanics'  lien  suit  can  be  attacked  collaterally  only  by  showing 
a  want  of  jurisdiction  of  the  court  which  rendered  it.* 

11.  Distribution  of  Proceeds.  —  It  has  been  held  that  according 
to  the  general  practice  in  equity,  if  prior  and  subsequent  lien 
claimants  are  made  parties  in  a  proceeding  to  foreclose  a  mechan- 
ics' lien,  the  judgment  may  properly  provide  for  a  sale  of  the 
premises  in  behalf  of  all  the  claimants,  and  for  the  pa)nnent  to 
them  of  their  liens  according  to  their  respective  rights.*    So  it 


of   the   land   defendants,   but  did  not  proceeds  of  a  sheriff's  sale.     Lauman's 

serve  process  upon  the  grantor,  it  was  Appeal,  8  Pa.  St.  477. 

held  that  judgment  might  be  taken  in  In  a  collateral  proceeding  the  judg- 

form  against  all  the  defendants,  to  be  ment  on  a  mechanics'    lien   claim  is 

enforced  against  their  joint  property,  conclusive  as  to  the  extent  of  the  curti- 

and  that  the  land  might  be  deemed  to  lage.     Gerard  v.  Birch,  28  N.  J.  £q.  317. 

be  held  in  trust  for  the  partnership  and  6.  Kenney  v,  Apgar,  93  N.   Y.  539; 

subject  to  the  lien.      Fowler  w.  Bailley,  Hughes  Mfg.  Co.  v,  Conyers,  97  Tcnn. 

14  Wis.  125.  274. 

1.  So  held  where   the  petition    was  A^jmtBMiit  of  Rights  Between  Moxt- 

filed  against  two    and  judgment  was  gageee  and  Medianioe'  Lien  QaimaBts. — 

rendered  against  the  other,  at  a  subse-  The    owner    of    two    lots    mortgaged 

quent  term,  for  a  different  sum.     Fal-  them.     Mechanics' liens  were  then  filed 

coner  t/.  Frazier,  7  Smed.  &  M.  (Miss.)  against  one  of  the  lots  and  subsequently 


235. 
8.  Hill  V.  La  Crosse,  etc.,  R.  Co.,  11 

Wis.  214. 

Oorrecting  Clerieal  Error.  —  A  clerical 
error  in  a  judgment  to  enforce  a  me- 
chanics'    lien,   in    which    the    word 


another  mortgage  of  both  was  made  to 
the  same  mortgagee.  A  bill  to  fore- 
close the  mortgage  was  consolidated 
with  a  bill  to  enforce  the  liens,  and  the 
property  was  sold.  The  proceeds  were 
not  sufficient  to  pay  both  the  mortgages 


**  north"  was  used  instead  of  *' south,"  and  the  liens.  It  was  held  that  the 
the  premises  being  otherwise  described  proceeds  of  the  lot  on  which  there  was 
with    reasonable   certainty,   was  held    no  lien  should  be  applied  to  the  pay- 


immaterial  and  amendment  needless. 
McCoy  V.  puick,  30  Wis.  521. 

8.  Schmidt  v.  Gilson,  14  Wis.  514. 

4.  Kenney  v.  Apgar,  93  N.  Y.  539. 

6.  Allen  v.  Sales,  56  Mo.  28. 

After  judgment  has  been  had  upon  a 
mechanics*    lien    claim,   the    want  of 


ment  of  the  whole  of  the  first  mortgage 
and  a  part  of  the  second,  and  the  pro- 
ceeds of  the  other  lot  should  be  applied 
to  the  mechanics'  lien.  Hamilton  9. 
Schwehr,  34  Md.  107. 

Bistrilmtion  Between   Medianifii'  Lin 
OlaimanU.  —  Where  one  of  the  parties 


specification  of  the  nature  and  kind  of  to  a  mechanics'  lien  proceeding  claims 

materials    furnished   cannot  be  taken  a  lien  on  a  part  onlyr  of  the  property,  all 

advantage  of  by  creditors  contesting  the  of  which  other  parties  seek  to  subject, 

plaintiff's   ri&rht  to  participate   in  the  an  order  of  sale  which  authorizes  the 
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has  been  held  that  if  other  lien  claimants  are  joined  as  defend- 
ants, and  claim  that  their  liens  take  precedence  over  some  of  the 
plaintiff's  liens,  no  sale  of  the  property  to  satisfy  the  plaintiff's 
liens  should  be  made  until  the  respective  rights  of  the  claimants 
are  definitely  settled.* 

Under  the  lUinois  Stotnte  the  court  must  ascertain  and  determine 
the  several  interests  of  all  the  parties  concerned,  and  by  the 
decree  direct  the  mode  of  distribution  of  the  proceeds  of  the  sale 
of  the  premises  according  to  the  priorities  of  the  several  claim- 
ants.*    It  is  error  to  find  the  sum  due  one  claimant  and  render  a 

proceeds  of  the  sale  of  all  the  property  some  of  which  are  prior  and  some 
to  be  distributed  pro  rata  among  all,  junior  to  the  mechanics'  lien,  that  the 
including  this  party,  is  void  for  want  decree  should  declare  the  order  in 
of  jurisdiction.  Bassick  Min.  Co.  v,  which  the  several  liens  attach.  Croskey 
Schoolfield,  lo  Colo.  46.  v,  Corey,  48  111.  442;  Croskey  v,  North- 
Claim  by  Aflsignee  of  Ctontraot  under  western  Mfg.  Co.,  48  111.  481. 
Which  lien  Aocztied.  —  A  defendant  in  Where  a  number  of  persons  claiming 
foreclosure  proceedings  by  an  adminis-  liens  on  the  same  property  are  made 
trator  set  up  an  assignment  to  him  of  parties,  and  a  bill  of  interpleader  is  filed 
the  contract  under  which  the  lien  ac-  by  some  of  the  parties  claiming  a  lien 
crued,  for  money  to  complete  the  work  for  labor  and  materials,  and  there  is 
contracted  to  be  done,  and  claimed  the  a  verdict  and  judgment  upon  the  bill 
fund  in  litigation.  He  failed  to  estab-  of  interpleader  for  a  certain  sum,  but 
lish  the  assignment  by  evidence,  and  without  ordering  a  sale  of  the  property, 
the  alleged  debt  to  him  had  never  been  the  omission  of  an  order  of  sale  is  not 
presented  to  the  administrator  for  al-  error,  as  the  order  should  stop  at  that 
lowance.  It  was  held  that  he  could  point  until  all  the  other  claims  in  the 
not  object  to  a  judgment  distributing  case  are  determined,  when  one  decree 
the  fund  among  other  lien  claimants,  should  be  rendered,  declaring  the  rights 
Red  River  County  Bank  v.  Higgins,  72  of  all  the  parties,  ordering  payment  to 
Tex.  66.  be  made  by  a  certain  date,  and  provid- 
1.  Phelps  V,  Pope,  53  Iowa  691.  ing  for  a  sale  in  default  of  payment. 
See  also  laege  v.  Bossieux,  15  Gratt.  Martin  v,  Eversal,  36  111.  222. 
(Va.)  83,  where  the  court  said  that  If  it  is  claimed  that  there  are  prior 
"  where  there  are  conflicting  claims  to  incumbrances  the  court  should  find  and 
priority  of  payment  out  of  the  proceeds  adjudicate  upon  the  rights  of  the  parties 
of  land  about  to  be  sold  to  satisfy  the  holding  such  prior  incumbrances.  If 
liens  upon  it,  the  court,  in  order  to  pre-  such  liens  exist  they  should  be  ascer- 
vent  the  danger  of  sacrificing  the  prop-  tained  and  provided  for  in  their  order, 
erty  by  discouraging  the  creditors  from  and  if  they  do  not  exist  it  should  be  so 
bidding,  as  they  probably  might  if  their  declared  in  order  that  the  sale  may  con- 
right  to  satisfaction  of  their  debts  and  vey  an  unclouded  title.  Miller  ?/.  Tick- 
the  order  in  which  they  were  to  be  paid  nor,  7  111.  App.  393. 
out  of  the  property  were  previously  Where  complainants,  a  portion  of  the 
ascertained,  should  declare  the  order  defendants,  and  other  parties  who  have 
of  payment  before  it  decrees  the  sale  to  come  in  by  interpleader,  all  claim  a 
be  made."  mechanics'  or  materialman's  lien  on  the 
8.  Luntf.  Stephens,  75  111.  507;  North  same  property,  the  court  should  ascer- 
Presb.  Church  v,  Jevne,  32  111.  214;  tain  and  determine  their  several  inter- 
Tracy  V,  Rogers,  69  111.  662;  Croskey  ests  and  render  a  decree  fixing  their 
V.  Corey,  48  111.  442;  Croskey  v.  North-  rights  and  order  payment  of  the  sums 
western  Mfg.  Co.,  48  111.  481;  Ogle  v.  due  to  each,  anc!  m  default  of  payment 
Murray,  3  111.  App.  343;  Miller  z/.  Tick-  should  order  the  sale  of  the  property, 
nor,  7  111.  App.  393.  and  if  none  have  a  priority,  should  de. 
•  Aj^eations  of  Bnle.  —  In  a  decree  to  cree  2,  pro  rata  distribution  of  the  fund 
enforce  a  mechanics'  lien  it  is  neces-  if  it  should  prove  insufficient  for  the 
sary,  where  there  are  other  lien  claims  satisfaction  of  all  the  claims.  Power 
or  incumbrances  upon   the   premises,  v,  McCord,  36  111.  214. 
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decree  for  payment  or  sale  without  disposing  of  the  claims  of  the 

other  parties  in  the  case,*  but  the  decree  need  not  direct  to 
whom  the  surplus  money  arising  from  the  sale,  if  any,  shall  be 
paid.     This  may  remain  subject  to  a  future  order  of  court," 

iTndar  %  R«ir  York  Butnt*  it  has  been  held  that  a  judgment  direct- 
ing the  sale  of  the  premises  and  providing  the  manner  in  which 
the  proceeds  shall  be  distributed  is  proper.* 

Under  k  KlnsMota  Statute  *  it  has  been  held  that  on  the  interven- 

Where  there  is  a  subsequent  mort-  againac    both    as     lo    their    interests, 

gage  on  (he  property,  a  decree  of  sale  neither  of  whom  made  any  answer  or 

should  direct  that  if  any  surplus  arises  defense  and  both  weie  defaulted,  it  i$ 

out  of  the  sale  it  should  be  paid  over  to  no  objection  in  such  case  that  the  peti- 

the  holder  of  the  mortgage,  or  held  sub-  lioners  were  decreed  a  lien  on  the  preni- 

ject  to  further  orders  of  court.     Rogers  ises    generally,   and   the  decree  need 

V.  Powell,  I  111.  App.  631.  not  state  the  respective  interests  o(  the 

Where  equity  acquires  jurisdiction  of  parties.     If  thereby  a  cloud  has  been 

a  fund  due  to  a  subcontractor  00  bill  of  cast  on  the  title  of  a  party  who  negletl- 

interpleader,  in  which  the  persons  pci-  cd  to  make  a  discovery  of  his  interest, 

forming  labor  or  furnishing  materials  he  cannot  complain,  it  being  so  by  bis 

for  sulKon tractors  are  made  parlies,  it  own  laches.     Gould  v.  Ganisou,  48  111. 

is  the  duty  of  the  court  to  adjust  the  ajB. 

equities  of  all  persons  interested  in  the  1.  Power  v.  McCord,  36  111.  314;  Mar- 
fund,  as  (hey  have  an  equitable  claim  tin  v.  Eversal,  36  III.  313. 
on  the  fund.  Newhall  v.  Kastens,  70  Where  prior  rights  are  set  up  under 
111.  157,  mortgages  and  deeds  of  trust,  and  judg- 
Where  all  the  parties  who  have  liens  ment  creditors  interplead  after  verdict. 
upon  the  property  a le  before  the  court,  it  is  error  to  render  a  final  judgment  on 
and  the  sums  due  to  them  respectively  the  verdict  in  favor  ol  the  petitioner 
arc  ascertained,  they  will  be  directed  Co  without  first  ascertaining  and  determin- 
be  paid  and  the  property  ordered  to  be  ing  the  interests  of  all  the  parties, 
-sold.  And  this  will  apply  even  10  those  Lunt  v.  Stephens,  75  III.  507. 
prior  or  subsequent  liens  by  which  9.  Kelly  v.  Chapman,  13  III.  530. 
debts  not  then  due  are  secured;  but  in  Application  of  Bnrpliu.  —  A  decree 
ascertaining  the  proper  amount  to  be  ordering  the  paymentof  the  entire  sur- 
paid  upon  such  debts  there  will  be  a  re-  plus  proceeds  of  the  property  toa  meie 
bate  of  Interest  from  the  dale  of  the  lien  creditor,  after  satisfying  the  other 
judgment  to  the  maturity  of  the  debt.  lien  creditors  and  incumbrancers,  is 
North  Presb.  Church  v.  Jevne,  z*  HI-  erroneous.  The  surplus  afier  satisfy- 
314-  ing  the  Itens  belongs  to  the  owner  (d 
Sabmltting  Claim  to  Jury.  —  It  is  per-  the  fee,  and  such  owner  should  be 
baps  the  better  practice  to  impanel  a  ascertained  and  the  surplus  be  ordered 
jury  to  pass  upon  the  amount  due  each  to  be  paid  to  him.  The  fact  (hat  there 
claimant,  as  though  there  wereseparale  was  evidence  tending  to  show  that  the 
I  proceedings.  But  where  there  are  but  property  was  not  worth  enough  to  sat- 
1  frw  parties  and  the  claims  are  not  com-  isfy  the  liens  and  incumbrances  •rill 
plicated,  there  is  ao  objection  to  sub-  not  change  this  rule.  Phcenii  Mnt.  L 
I                                      milling   the   whole   case   to  the  jury.  Ins.  Co.  v.  Batchen,  6  III.  App.  Gsi. 

Power  V.  McCord,  36  III.  314.     In  order  8.  Meehan  v.   Williams,  a  Daly  (N. 

to  know  what  proportion  of  the  proceeds  Y.)367. 

of  sale  should  be  paid  to  the  prior  in-  Hearing  of  Claims  tor  ■orpin.  —  Wbere 

cumbrancer  and  upon  the  mechanics'  there  is  a  surplus  arising  from  the  sale 

lien  respectively,  the  court  should,  by  the  referee  may  hear  and  pass  upon  all 

a  jury  or  a  master,  ascertain  the  sep-  claims  ol  whatever  nature  in  proceed- 

arate  value  of  the  land  and  of  the  build-  ings  for  the  application  thereof.    CnMD- 

ing.     North   Presb.   Church  v.  Jevne,  tie  v.  Rosentock,  19  Abb.  N.  Cas.(N. 

38  111.  214.  V,  Super.  Cc)  313. 

Efbn  of  Failure  to  Aanror  or  Kako  4.  Gen.  Laws  Minn.  (1S84),  '    — 

BrfWiio.  — Wberei"                                    '  ""                                    "        "     " 
against  twoparlic 


Ezeeutions  and  fklei.       MECHANICS  LIENS.  In  OentnL 

tion  of  a  mortgagee  whose  lien  is  prior  to  some  of  the  mechanics* 
liens  and  subsequent  to  others,  the  court  should  set  aside  from 
the  proceeds  derived  from  the  sale,  as  applicable  to  the  payment 
of  the  mechanics'  liens,  a  sum  equal  to  the  amount  of  the  liens 
prior  to  the  mortgage,  then  pay  the  mortgage,  and  if  anything  is 
left  this  amount,  together  with  what  was  first  set  aside,  should 
be  applied  ratably  among  all  the  lien  claimants  regardless  of  any 
priorities  among  themselves.^ 

In  Pannsylvania  it  has  been  held  that  on  a  distribution  of  the 
money  arising  from  the  sale  an  attack  may  be  made  on  the 
validity  of  a  claim  to  participate  in  the  fund,  though  reduced  to 
judgment.* 

XZIV.  EXECTTTIOHB  AVS  SALES — 1.  Ll  Oeneral — Conformity  ta 
Jndgment.  —  The  execution  for  the  enforcement  of  a  mechanics* 
lien  must  be  in  conformity  with  the  judgment  establishing  the 
lien.* 

ProMryation  of  Priority.  —  Property  levied  on  is  in  the  custody  of 
the  law,  and  when  sold  the  proceeds  are  preserved  against  lien 
creditors  subsequent  to  the  levy.* 

A  Pnrohaier  May  Be  Pnt  in  PoMOfiion  or  relieved  from  his  purchase  as 
in  other  cases  of  judicial  sales.* 

all  the  lien  claimants  ratably,  without  with  the  statute,  directs  the  sale  of  the 

priority  among  themselves.  owner's  interest  in  the  property,  it  is 

1.  Finlayson  v.  Crooks,  47  Minn.  74.  error  for  the  sheriff  to  sell  the  property 

S.  Wriglev  v,  Mahaffey,  5  Pa.  Dist.  itself.     Smith  v.  Corey,  3  £.  D.  Smith 

Rep.  389.     '  (N.  Y.)  642. 

Eleetion  of  Owners  as  to  Modoof  8alo.  —  Botalo   to   Correot   Error.  —  In    such 

If  the  lien  covers  a  large  area,  and  the  case  a  resale  may  be  ordered  to  correct 

defendant   desires  a  division  thereof,  the  error.     Smith   v,   Corey,   3   E.    D. 

the  parts  should  be  sold  in  the  order  Smith  (N.  Y.)  642. 

named  by  him,  that  the  lien  may  be  sat-  ITonoompliance      with      Judgment.  -^ 

isded    without  exhausting  the   whole  After  judgment  establishing  a  lien  for 

property.     Broyhill  v,  Gaither,  119  N.  materials  upon  a  building  and  the  in- 

Car.  443.  terest  of  the  owner  in  certain  ground, 

8.  Wilson  V.  Reuter,  29  Iowa  176;  and  directing,  in  general  terms;  the 
Fink  V,  Alderson,  20  Mo.  App.  364;  sale  of  the  property  to  satisfy  the  lien, 
Noss  V,  Cord,  i  Wis.  389;  Smith  v,  the  plaintiff,  by  request  of  the  def end- 
Corey,  3  E.  D.  Smith  (N.  Y.)  642;  Sly  ant's  attorney,  released  from  his  lien  a 
V.  Paitee,  58  N.  H.  102.  portion  of  the  ground  not  covered  by 

ITondeUyery    of    Deed.  —  Where    the  the  building  nor  necessary  to  its  use, 

judgment  in  mechanics'  lien  proceed-  and  caused   the  residue  to  be  sold  by 

ings  requires  a  deed  of  the  property  to  the  sheriff.     It  was  held  that  this  sale 

be  delivered  to  the  purchaser  at  a  sale  was  not  irregular  for  want  of  conform- 

directed  by  the  judgment,  it  is  error  ity  to  the  order  of  sale.     Carney  v.  La 

for  the  sheriff  to    refuse  compliance  Crosse,  etc.,  R.  Co.,  15  Wis.  503. 

therewith.    Giving  a  certificate  of  sale  Sale  under  Ordinary  Jndgment.  —  On  a 

will  not  suffice.     Smith  t/.  Corey,  3  E.  sale  of  a  building  under  a  judgment 

D.  Smith  (N.  Y.)  642.  and  execution,  mechanics'  liens  on  the 

Sale  of  More  Property  than  Directed.  —  property  are  to  be  paid  out  of  the  pur- 

So  a  sale  of  both  a  building  and  a  lot  chase    money.      Werth    v,    Werth,    x 

where  the  judgment  was  against  the  Rawle  (Pa.)  151. 

building  alone   was  held  to  be  void.  4.  Schroder  v.  Burr,  10  Phila.  (Pa.) 

Wilson  V.  Reuter,  29  Iowa  176.  620,  31  Leg.  Int.  (Pa.)  405. 

Sale  of  Larger  Interest  than  Direeted.  6.  Suydam  v,  Holden,  11  Abb.  Pr» 

—  Where  the  judgment,  in  conformity  N.  S.  (N.  Y.  C.  PI.)  329,  note. 
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AbuidoniDg  8peai»l  Liea.  —  Under  a  statute  providing  that  on 
recovery  of  judgment  the  clerk  may,  on  application,  issue  a 
special  execution  against  the  property,  the  plaintiff  may  elect  to 
abandon  his  special  lien  after  judgment  and  have  an  execution  as 
in  the  case  of  an  ordinary  judgment.  When  he  so  elects,  he 
occupies  the  same  position  as  other  judgment  creditors.' 

Dobi  irf  Contractor.  —  If  the  Statute  provides  that  the  debt  must  be 
made  out  of  the  property  of  the  contractor,  and  that  if  sufficient 
property  be  not  found  tiie  property  against  which  the  lien  is 
ordered  to  be  enforced  may  be  sold,  a  resort  to  the  owner's  prop- 
erty in  the  first  instance  is  not  permissible.' 

Balance  Dna  Alter  Bale. — -  If  it  is  provided  that  an  execution  shall 
issue  for  any  balance  that  remains  after  selling  the  property,  an 
execution  can  only  issue  for  the  balance  due  after  a  sale  of  the 
property." 

JodgmEDt  Ordering  Sale.  —  Where  it  is  provided  by  statute  that 
execution  may  issue  and  may  be  levied  upon  the  premises  sub- 
ject to  such  lien,  and  a  sale  made  as  in  ordinary  cases,  the  judg- 
ment must  order  a  sale  on  execution.  A  sale  cannot  be  had 
merely  upon  a  certified  copy  of  the  judgment.* 

Where  the  Btatate  Givet  a  Lien  on  "  Any  Building,"  a  lien  may  be  exe- 
cuted against  a  building  though  it  result  in  the  destruction  of  the 
property  charged,* 


A  purchaser  of  properly  at  a  shi 
sale,  under  a.  lev.  fa.  issued  on  a  j 
mem  obtuJDed  on  a  mechanics' 
may,  under  the  Pennsylvania  aial 
insLitute  summary  proceedings  t 
cover  possession  of  the  preir 
Walbridgc's  Appeal,  gj  Pa.  St.  4(A, 


lie 


:'  of  sale  i 


t  the 


1  builder 
;  righl 


n  with  the  legal     364. 


cated  by 


title,  and 

the  purchase  of  the  leasehold 
court  of  equity  will  not  compel  him  to 
take  an-assignment  of  the  lease  so  as 
to  make  him  responsible  on  the  cove- 
nants contained  in  it.  Merchants'  Ins. 
Co,  V.  Mazange,  22  Ala.  168. 

Cull  to  Pay  Lien.  —  It  has  been  held 
proper  to  decree  a  sale  for  cash  enough 
to  pay  the  amount  of  a  mechanics'  lien 
where  that  amount  is  but  a  small  pro- 
portion of  the  value  of  the  whole  prop- 
erty.    Lester  p.  Pedieo,  84  Va.  309. 

I.  Richardson  t-.  Warwick,  7  How. 
(Miss.)  131.  See  also  Kirk  v-  Talia- 
ferro, 8  Smed.  &  M,  (Miss, 
wherein  it  was  held  that  where 
cbanic  recovers  judgment  he  r 
sort  to  special  exec  u  lion  and 
specific  property  sold,  or  he  m 
out  a  general  execution  againsi 


all  of  the  defendant's  property;  but  in 
the  latter  case  he  waives  his  special 
lien,  and  cannot,  after  issuance  of  a 
general  execution  and  a  levy  of  the 
same  on  thcspecial  properly  and  a  sale 
thereof,  at  which  he  becomes  the  pur- 
chaser, enforce  by  bill  in  chancery  the 
lien  which  he  has  thus  voluDiatily 
abandoned. 
2.  Fink   v.    Aldcrson.   20   Mo.   App. 


What    Betnra   Mnat    Show.  —  If    no 

properly  of  the  real  debtor  can  be 
found,  this  should  be  made  lo  appear 
by  the  officci's  rclurn.  If  the  return 
and  proof  shows  thai  Ibe  sbeiiff  levied 
only  on    the   special   properly,  1 


n  fails 


I  shoi 


thai 


iny 


effort  lo  find  property  of  the  co 
he  was  not  authorised  under  such  re- 
turn 10  sell  the  property  of  the  owner. 
Fink  1'.  Alderson,  jo  Mo.  App,  364. 

3.  First  Baptist  Church  i'.  Andrews. 
87  III.  17s. 
MOW.        4.  Bailev  i'.  Hull.  11  Wis.  2^. 
Talia-        6.  Ambrose   Mfg.   Co.   f.  Gapen.  St 
)    754.     Mo.  App.  3()7. 

a  me-  Bight  of  FnrehaHr  to  Kenote. — 
nay  re.  Under  the  slalule  mentioned  the  put- 
I    have     chaser    becomes    the    owner    [hereof. 
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2.  Stay  of  Execution.  —  A  defendant  is  not  entitled  to  a  stay 
of  execution  upon  mere  request,  where  the  statute  requires  the 
filing  of  a  bond  with  security.* 

XXY.  Costs — 1.  In  General  —  Chargeable  Against  Property.  —  When 
costs  are  allowed  they  are  chargeable  against  the  property  and 
may  constitute  a  specific  lien  thereon.* 

Diaeretion  of  Court.  —  In  jurisdictions  where  the  proceedings  to 
foreclose  a  mechanics'  lien  are  equitable  in  their  nature,  the  costs 
are  in  the  discretion  of  the  court,*  unless  there  is  some  special 
statutory  provision  regulating  the  matter.*  This  discretion 
should  not  be  exercised  arbitrarily,  but  upon  equitable  considera- 
tions.* If  the  awarding  of  costs  is  within  the  discretion  of  the 
court,  either  because  the  proceeding  is  an  equitable  one  or 
because  of  statutory  provision  to  that  eflfect,  costs  will  not  always 
be  awarded  to  the  successful  party,  as  is  shown  by  the  decisions 
set  out  in  the  notes.* 

whether  he  will  remove  the  building  award  costs  in  favor  of  the  codefend- 
bodily  to  some  other  location,  or  take  ant  lienors  against  the  owner.  Kenney 
it  down  and  use  it  as  material.  Am-  v.  Apgar,  93  N.  Y.  539. 
brose  Mfg.  Co.  v.  Gapen,  22  Mo.  App.  4.  Kipp  v.  Massin,  15  111.  App.  300, 
397.  where  it  was  held  that  the  rule  in  re- 
Is  Paine  v,  Putnam,  10  Neb.  588.  gard   to  costs  governing  in  chancery 

2.  Morgan  v.  Stevens,  6  Abb.  N.  Cas.  cases  does  not  apply  in  mechanics' 
(N.  Y.  C.  PI.)  356;  Eagieson  v.  Clark,  lien  cases,  and  that  the  subject  of  co^ts 
2  E.  D.  Smith  (N.  Y.)  644.  in  such  matter  was  regulated  by  stat- 

Coits  Attach  to  Fnnd  Arising  from  Sale  ute.     George  v.  Everhart,  57  Wis.  397, 

of  Property.  —  The  costs  of  a  sci.  fa.  on  where  it  was  held  that  although  the  pro> 

a  mechanics'  lien  are  to  be  paid  out  of  ceeding  is  equitable,  it  is  governed  as 

the  fund  raised  by  the  sale  of  a  build<  to  costs  by  statute,   and   the  statute 

ing  upon  which  the  lien  attached,  iti  gives  the  prevailing  party  full  costs, 

like  manner  as  the  amount  of  the  lien.  For  the  rule  governing  costs  when  the 

McLaughlin  v.  Smith,  2  Whart.  (Pa.)  proceeding   was   considered   equitable 

122.  and  costs  were  not  regulated  by  stat- 

Liability  of  Surety  on  Contractor's  Bond,  ute,  see  Spruhen  v.  Stout,  52  Wis.  517. 

—  The  surety  for  the  performance  on  For  the  rule  as  to  costs  when  action 
the  part  of  the  contractor  of  a  contract  was  at  law,  see  Myer  v.  Gleisner,  7 
for  the  erection  of  a  building  is  liable  Wis.  55. 

for  the  costs  properly  taxed  in  a  suit  for  5.  Weston  v.  Olsen,  55  Wis.  613. 

the    establishment   of    a    mechanics'  6.  Costs  Not  Always  Awarded  SnoceiBfal 

lien,  bul  such  liability  does  not  extend  Claimant.  —  Where  the    demand   of  a 

to  costs  incurred  in  ahe  advertisement  mechanic  was  resisted  as  exorbitant, 

and  sale  of  the  property  subjected  to  and  he  filed  a  bill  under  the  lien  law  to 

the  lien,  since  these  could  have  been  enforce  it,  and  obtained  a  decree  for 

avoided  by  payment  of  the  lien  when  much  less  than    he  claimed,   though 

established  by  the  judgment.     La  Fay-  more  than  was  admitted,  each  party 

ette  Mut.  Bldg.  Assoc,  v.  Kleinhoffer,  was  adjudged  to  pay  his  own  costs. 

40  Mo.  App.  388.  Kaye  v,  Louisville  Bank,  g  Dana  (Ky.) 

3.  Kaye  v.  Louisville  Bank,  9  Dana  262. 

(Ky.)  262;    Burn  «r.  Whittlesey,  2  Mac  Where  persons  holding  incumbrances 

Arthur  (D.  C.)  189;    Guthrie  v.  Brown,  older  than  the  plaintiff's  lien  are  made 

42  Neb.  652;  Spruhen  v.  Stout,  52  Wis.  parties  to  the  bill,  they,  not  being  at 

517;  Weston  V.  Olsen,  55  Wis.  613.  fault,  should  not  be  taxed  with  costs. 

Costs  in  Favor  of  Codefendant  Lienors.  Close  v.  Hunt,  8  Blackf.  (Ind.)  254. 

—  In  proceedings  to  foreclose  a  me-  In  a  suit  brought  to  enforce  a  me- 
chanics' lien  the  court  has  power,  ac-  chanics'  lien,  it  is  proper  to  allow  the 
cording  to  the  general  principles  of  damage  the  defendant  sustained  by 
equity  as  incident  to  the  litigation,  to  ^  reason  of  the  plaintiff's  failure  to  com- 
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Avoiding  CoctB  by  SepoaitinK  Honey.  —  Where  a  Statute  gives  to  the 
owner  of  property  an  option  to  relieve  himself  of  liability  for  costs, 
in  an  action  to  enforce  a  lien  against  such  property,  by  deposit- 
ing with  the  county  clerk  a  sum  of  money  equal  to  the  amount 
claimed,  a  noncompliance  with  this  provision  will  render  him  lia- 
ble for  costs  of  proceedings  to  foreclose  the  lien.' 

Payment  ont  of  FrocMdi  of  Bale.  —  So  under  a  statute  providing  that 
the  proceeds  of  a  sale  under  a  lien  "  shall  be  applied  to  the  pay- 
ment of  the  costs  of  the  action  and  proceedings,  and  of  the  amount 
found  to  be  due  to  such  claimant,"  etc.,  all  costs  before  judgment 
must  be  paid  out  of  the  proceeds  of  the  sale  and  cannot  properly 


plel 


e  spe- 


id  limiting  the  recovery  of  the 
bcontracior  having  filed  a  no- 


un workmaniilte  manner  in  which  the 
work  is  done.  The  court  may,  in  such 
case,  deny  the  plaintiff  costs,  in  the  ex- 
ercise o(  an  equitable  discretion.  Burn 
V.  WhiHiescy,  2  MacArthur  (D.  C.)  189. 
Under  a  statute  leaving  costs  to 
the  court's  disccelion,  where  Ihc  hen 
claimants,  although  having  done  their 
nork  in  good  faith,  are  adjudged  not 
Co  be  entitled  to  a  lien  because  the  ought  not  to  be  charged  with  the  cost: 
trustee  who  ordered  the  work  done  of  the  litigation  between  the  claimaci 
was  not  authorized  to  do  so,  co&ls  will  and  tbe  contractor,  Eaglcson  v. 
not  be  awarded  against  them.  Herbert  Clark.  2  E.  D.  Smith  (N.  Y.)  644; 
■u.  Herbert,  57  How.  Pr.  (N.  Y.  C.  PI.)  Holler  i-.  Apa,  (C.  PI.)  18  N.  V.  Supp. 
5S8. 


in  his  hands  an  amount  sufficient  la 
cover  the  claim,  but  suffered  a  defaolt 
and  interposed  no  obstacle  to  the 
claimant's  proceeding.  The  original 
contractor  was  joined  at  his  own  re- 
quest and  litigated  the  claim,  but  nas 
defeated.     It  was  held  that  the  owner 


What  Offer  of  Paymant  Knit  Allega.  — 

An  offer  made  \a  pay  money  into 
court,  in  discharge  of  the  lien,  is  in- 
effectual to  defeat  the  right  of  the  lien 
claimant  to  costs,  unless  such  offer 
allege  that  it  is  "  in  discharge  of  the 
lien.'-  Hall  v.  Dennerlein.  (C.  PI.)  u 
N.  V.  Supp.  796;  Burton  v.  Rockwell. 
63  Hun  (N.  Y.)  163. 

Effect  of  Kodifloatioii  of  Judgment  !■ 
Owner's  Bight  to  Cetti.  —  Whcte,  in  ac- 
cordance with  a  statute  so  authorizing. 


Where  the  foreclosure  is  against  a 
personal  representative,  and  the  claim 
has  not  been  unreasonably  resisted,  the 
court  may  properly  refuse  costs. 
Marryatt  v.  Riley,  2  Abb.  N,  Cas. 
(Brooklyn  City  Ct.)  119. 

The  mere  fact  that  a  person  has 
been  notified  as  terre-tenant  of  a  pro- 
ceeding on  a  mechanics'  lien  does  not 
make  him  a  party  to  the  record  nor 
liable  for  costs.  Holden  v.  Wioslow. 
tg  Pa.  St.  44g. 

When  the  defendant  has  compelled  the  owner  serves  an  offer  that  ine 
subcontractors  who  have  given  the  plaintiff  may  lake  judgment  for  a  cer- 
statutory  notice  of  their  claim,  to  bring  tain  amount,  and  a  judgmenl  is 
and  prosecute  an  action  by  his  denial  awarded  for  the  full  amount  but  is  re- 
of  all  liability  although  he  was  in  fact  duced  on  appeal  to  an  amount  less 
liable  to  the  principal  contractor,  they  than  the  owner  offered,  the  owner  has 
arc  entitled  to  costs.  Weston  f.  Olsen,  the  right  to  costs  accruing  after  the 
55  Wis.  613.  otler.     Lumbard  v.  Syracuse,  etc.,  R. 

1.  Williamson  v.  Hendricks,  10  Abb.  Co.,  62  N.  Y.  290. 
Pr.(N.  Y.C.  PI. )9B,  wherein  it  wassail)  Proffer  of  FBymsnt  by  Owner  Eotitlsi 
that  "it  would  probably  be  otherwise  Eim  U  Cost*.  —  A  landowner  nho  is 
where  the  amount  claimed  in  the  no-  compelled  to  appear  and  answer  a  hill 
tice  creating  the  lien  is  greater  than  filed  by  a  subcontractor  to  enforce  a 
the  sum  actually  owing  upon  the  con-  mechanics'  lien,  and  who  discloses  ibc 
ITBCI  at  the  time  the  notice  was  tiled,  exact  sum  unpaid  on  the  contract  and 
because  in  such  a  case  an  action  proffers  payment  to  the  person  who 
might  be  necessary  for  tbe  purpose  of  shall  be  adjudged  entitled  thereto,  tbe 
ascertaining  the  amount  due  from  the  -same  being  claimed  by  an  assignee  of 
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be  directed  to  be  paid  by  the  owner  of  the  land.* 

8«venl  Liaiii.  —  Where  there  are  several  liens  each  should  be  fully 
proved,  and  the  claimants  whose  liens  are  established  should 
have  costs  of  the  action  against  the  owners  who  contest  them, 
and  costs  as  on  failure  to  answer  against  the  contractor.* 

OonsolicUtioii  of  GUiai.  —  Where  several  parties  having  separate 
claims  are  joined  in  one  action  pursuant  to  a  statute,  the  costs 
should  be  taxed  as  though  they  were  all  jointly  interested.* 

If  Several  Befendanti  Appear  by  the  same  attorney,  and  the  proceeding 
is  dismissed  without  any  trial  of  the  issues  raised  by  the  answer, 
separate  bills  of  costs  should  not  be  allowed,  since  separate 
defenses  were  unnecessary.* 

ApportioBmeiit.  —  If  material  furnished  is  used  in  the  construction 
of  several  buildings,  and  the  portion  used  in  each  building  has  a 
definite  and  fixed  value,  the  cost  of  enforcing  the  lien  is  properly 
apportioned  among  the  several  buildings.* 

2.  Attorney's  Peea  —  An  attorney's  fee  is  not  taxable  on  the 
foreclosure  of  a  lien  unless  in  pursuance  of  a  contract,*  or  unless 
there  is  special  statutory  authority  therefor.  In  a  number  of 
jurisdictions  there  are  statutes  providing  for  the  allowance  of 
attorney's  fees  in  certain  contingencies.  In  three  of  these  states 
the  constitutionality  of  these  statutes  has  been  directly  called  in 
question  and  passed  upon.  In  two  of  them  the  court  decided 
against  their  constitutionality,''  but  held  that  the  illegal  taxation 
of  costs  under  such  a  statute  does  not  invalidate  the  judgment, 
nor  interfere  with  the  lien  except  in  so  far  as  the  illegal  excess  of 
costs  may  reduce  the  amount  of  such  liens.®  In  another  state 
the  constitutionality  of  the  statutes  has  been  upheld.*     In  other 

he  contractor,  is  entitled  to  his  costs.  4.  Bailey  v,  Johnson,  i  Daly  (N.  Y.) 

Bourget  v,  Donaldson,  83  Mich.  478.  61. 

1.  Fox  V.  Kidd,  77  N.  Y.  490.  6.  Manor  v.   Heffner,   15  Ind.  App. 

SJEBOt  of  Statute  Beqoiring  Gontraetor  29Q. 

to  Detoad.  —  Although  a  statute    pro-  6.  Shellabarger  v.  Thayer,   15  Kan. 

vides  that  if  the  subcontractor  brings  619. 

action  against  the  owner,  the  original  7.  Grand  Rapids  Chair  Co.  v.  Run- 
contractor  shall  be  made  a  party  and  nels,  77  Mich.  104;  Randolph  v.  Build- 
defend  against  the  claim  at  his  own  ers'  etc.,  Supply  Co.,  106  Ala.  501; 
expense,  and  that  if  he  fails  to  do  so  McAnally  v,  Hawkins  Lumber  Co., 
the  owner  may  defend  at  his  expense,  109  Ala.  397.  In  the  two  Alabama 
yet  if  the  original  contractor  is  not  cases  it  was  held  that  a  statute  provid- 
made  a  party,  and  is  not  shown  to  have  ing  that  a  plaintiif,  on  establishing  his 
had  notice  of  the  pendency  of  the  ac-  lien,  shall  have  *'  a  lien  for  all  costs 
tion,  the  owner,  by  defending,  does  not  and  fo**  an  attorney's  fee,  in  the  discre- 
acquire  a  claim  against  the  contractor  tion  of  the  court,  not  to  exceed  $25," 
for  the  expense  of  such  defense  which  but  which  makes  no  provision  for  an 
he  earn  set  off  against  the  claim  of  one  attorney's  fee  for  the  defendant  in  case 
to  whom  the  contractor  has  assigned  he  is  successful,  is  void  as  being  class 
his  claim  under  the  contract.  Tracy  legislation. 
V,  Kerr,  47  Kan.  656.  8.  Grand  Rapids  Chair  Co.  v,  Run- 

8.  Morgan   v.    Stevens,   6    Abb.   N.  nels,  77  Mich.  104. 

Gas.  (N.  Y.  C.  PI.)  356.  9.    Wortman    v.    Kleinschmidt,     la 

8.  AlHs  V,  Meadow  Spring  Distilling  Mont.  316;  Helena  Steam-Heating,  etc. 

Co.,  67  Wis.  16.  Co.  V,  Wells,  16  Mont.  65. 
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jurisdictions  where  these  statutes  exist,  their  constitutionality 
seems  to  have  been  taken  for  granted  and  they  have  been 
enforced. 

iTnder  tLa  oaUfornik  BtatuW  '  attorney's  fees  of  the  plaintiff  are  not 
considered  as  costs,  but  as  incident  to  the  foreclosure  of  the  suit,' 
irrespective  of  any  averments  in  the  complaint.*  A  successful 
lien  claimant  is  entitled  to  attorney's  fees  in  the  trial  court,  and 
in  the  appellate  court  on  affirmance  of  the  judgment,*  for  no 

1.  The  California  Code  Civ.  Pro.,  court  irrespective  of  the  averments ol 
%  119S,  provides  ttiat  "  tbe  court  must  the  complaint.  Pacific  Mat.  L.  Ini. 
also  allow,  as  a  pan  of  tbe  costs,  the     Co.  v.  Fisher,  lob  Cal.  324. 


money  paid  foe  filing  and  lecordii  _ 
the  Hen  and  reasonable  attorney's  Ices 
in  the  Superior  and  Supreme  Courts, 
such  costs  and  attorney's  fees  to  be 
allowed  to  each  lien  claimant  nbosc 
lien  is  established." 
S.  Mclntyre  v.  Trautner,  78  Cal.  449; 


Cal.4B4;  Schallen-Ganahl  Lumber  Co. 
V.  Neal.  94  Cal.  192. 

3.  Pacific  Milt.  L.  Ins.  Co.  v.  Fisher, 
106  Cal.  224. 

Averaant  of  Amoont  Hummmtt.  —  It 
is  not  necessary,  in  a  complaint  to 
foreclose  a  mechanics'  lien,  to  allege 
what  would  be  a  reasonable  attorney's 
fee;  the  right  to  recover  ii.  like  the 
ordinary  right  to  recover  costs,  does 
not  depend  upon  any  averments  in  the 
complaint  except  such  as  are  necessary 
to  establish  the  lien.  Mulcahyi'.  Bucic- 
ley,  100  Cal.  484. 

4.  Clark  ji.  Taylor,  gi  Cal.  552. 

A  reasonable  counsel  fee  may  be 
allowed  for  services  of  the  plaintiff's 
attorney  rendered  upon  appeal  to  the 
Supreme  Court  in  case  of  a  foreclosure 
of  a  mechanics'  lien.  West  Coast 
Lumber  Co.  v.  New  Kirk.  80  Cal.  275. 

Nat  Beoo7«rabl«  Uii1«m  Lisa  Booiclit  to 
be  EulOreod. —  A   materialman   or  me- 

jccl  the  unpaid  portion  of  the  contract 
price  to  the  payment  of  his  claims 
without  seeking  to  enforce  a  lien 
against  the  building,  but  he  cannot  re- 
cover an  attorney's  fee.  This  is  only 
recoverable,  under  the  statute,  in  ac- 
tions to  enforce  liens.  Bates  v.  Santa 
Barbara  County,  90  Cal.  543. 

CoBti  Allowable  Vhon  Thors  Ajb  Bbt- 
enl  Uau.  —  The  court  may  allow  rea- 
sonable attorney's  fees  to  each  claim- 
ant nhose  lien  is  established  for 
services  in  Superior  and  Supreme 
Courts,  as  an  incident  to  the  judgr 
and  the  amounts  •     ' 


A|ainrt 


FlalntUtoB 


Sflaot  of  Indgnumt 
BotiUL— Th  ■  ■ 
foreclose  a  r 
titled  to  recover  attorney's  fees  (01 
services  rendered  on  an  appeal  to  the 
Supreme  Court  in  which  he  is  success- 
ful when,  on  a  return,  final  judgment 
is  rendered  against  him  on  the  merits. 
Mclntyre  v.  Traotner,  78  Cal.  449. 

Silent  or  Btipolatloiu  BMvMn  th*  Fv- 
tle«.  —  Where  judgment  was  entered 
for  the  plaintiffs  upon  tbe  following 
stipulation:  "  Said  G.,  in  conjunction 
with  •  •  •  shall  •  *  ■  fii  the 
amount  due  to  each  of  the  plainiiffs, 
*  *  *  and  upon  ascertain  m  en  l 
judgment  shall  accordingly  be  entered 
in  said  suit  for  the  foreclosure  of  the 
mechanics'  liens  sued  on,"  it  was  held 
that  this  stipulation  did   not  exclude 


the 


illowi 


of 


fee*. 


Rapp  V.  Spring  Valley  Gold  Co..  7 
Cal.  532;  Chivell  v.  Spring  Valley  Gold 
Co.,  (Cal.  1388)  16  Pac,  Rep.  338. 

EffiBDt  of  WTongfuI  Bcditasoe  of  Claim 
by  Owner.  —  In  an  action  against  tne 
owner  of  a  building  and  the  contractor, 
to  foreclose  mechanics'  liens,  the  action 
of  the  contractor  in  permitting  bis  de- 
fault to  be  entered  is  in  effect  an  ad- 
mission that  the  plaintiffs  are  entitled 
to  the  money,  and  where  the  owner  ol 
the  building  retains  the  balance  of 
tifenty-five  per  cent  due  the  contractor 
in   his  bands,  and   apparently  without 

point,  and  fights  tbe  case  to  tbe  end. 
his    liability    is    not    limited 


:  the 


but  c 


and  counsel  fees  are  properly  allonred 
and  made  payable  out  of  the  proceeds 
of  the  properly  ordered  10  be  sold  to 
satisfy  the  lien.  De  Camp  Lnmber 
Co.  V.  Tolhursl,  99  Cal.  631. 

Kodlfleation  of  Jndgmaiit  <n  Apfol  — 
Efftat.  —  Where  a  judgment  in  favor  of 
the  claimant  is  modified  on  appeal,  the 
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attorney's  fees  are  recoverable  for  preparing  the  claim  of  lien. 
Such  an  averment,  if  inserted  in  the  complaint,  should  be  stricken 
out.  The  preparing  of  a  claim  of  lien  to  be  recorded  is  no  more 
nearly  related  to  an  action  to  foreclose  the  lien  than  is  the  draft- 
ing of  a  contract  for  the  performance  of  the  labor.*  Under  this 
statute  it  is  not  necessary  to  the  allowance  of  the  fee  that  the 
plaintiff  should  have  actually  paid  it  or  expressly  agreed  to  pay 
it;  an  implied  agreement  is  sufficient.  The  amount  is  to  be 
fixed  by  the  court.* 

Undar  the  Kuiim  and  Xontaaa  Statutes  '  attorney's  fees  are  taxable  as 
costs  in  the  trial  court  only  and  not  in  the  Supreme  Court.* 

In  Florida  it  has  been  held  that  if  no  demand  is  made  for  attor* 
ney's  fees  and  no  allegation  or  reference  to  such  matters  is  made 
in  the  bill,  a  decree  allowing  attorney's  fees  is  erroneous.* 

In  Texas  it  has  been  held  that  when  judgment  is  rendered 
against  one  cited  by  publication  in  a  foreclosure  suit  by  a 
materialman,  the  fee  allowed  the  attorney  appointed  to  defend 
the  absent  defendant  may  be  taxed  in  the  bill  of  costs  and  satis- 
fied out  of  the  proceeds  of  the  sale  of  the  property  on  which  the 
lien  is  enforced.* 

In  Washington  an  attorney's  fee  is  allowed  in  the  foreclosure  of  a 
mechanics'  lien.^ 

XXVI  Appeal  —  1.  Bight  of  Appeal  and  Parties  Thereto.  —  No 
person  who  was  not  a  party  to  the  proceeding  is  entitled  to 
appeal  from  a  judgment  or  decree  in  a  mechanics'  lien  proceed- 
ing.^    A  party  is  bound  by  a  decree  or  judgment  or  order  from 

the  remittitur,  has  power  to  allow  the  **  Upon  the  general  principle  that  costs 

claimant  a   reasonable   attorney's   fee  are  recoverable  at  law  only  by  force  of 

for  services  in  the  Supreme  Court,  not-  statute,   and   depend   upon   the  terms 

withstanding  rule  twenty-four  of  that  of  the  statute  strictly  construed,  we  do 

court  provides  for  costs  to  be  awarded  not  find    authority  in   the  statute  to 

to  the  appellant   in  cases   where   the  allow  counsel    fees    in    the   Supreme 

judgment     is     modified.        Schallert-  Court.*' 

Ganahl   Lumber  Co.  v.  Neal,  94  Cal.  5.  Price  v.  Boden,  39  Fla.  218. 

192.  The  allowance,  under  the  Act  of  Feb. 

1.  Mulcahy  v.  Buckley,  100  Cal.  484.  16,  1885,  of  an  attorney's  fee  as  costs 

2.  Rapp  V.  Spring  Valley  Gold  Co.,  in  favor  of  a  plaintiff  in  a  proceeding 
74  Cal.  532;  Chi  veil  v.  Spring  Valley  to  enforce  a  lien  acquired  under  the 
Gold  Co..(CaI.  18S8)  16  Pac.  Rep.  328.  lien   statute   of   1868,   as  amended   in 

3.  The  Kansas  Code  Civ.  Pro.,  §  638,  1877,  is  error,  and  the  judgment,  in  so 
provides  that  the  plaintiff  in  an  action  far  as  it  allows  such  fee,  is  reversible 
to  enforce  a  mechanics*  lien  shall,  on  on  appeal.  McCarthy  v.  Havis,  23 
recovery   of  judgment,   be  entitled  to  Fla.  508. 

reasonable  attorney's  fees,  to  be  fixed  6.  Read  v,  Gillespie,  64  Tex.  42. 

by  the  court  and  to  be  taxed  as  costs  in  7.  Seattle,  etc.,  R.  Co.  v.  Ah  Kow,  2 

the  action.  Wash.  Ter.  36. 

The  Montana  Act  of  March  14,  1889,  Ezoeiiiye  Attorney's  Fee.  —  An  attor- 

provides  that  in  an  action  to  enforce  a  ney's  fee  of  $2,000  for  enforcing  a  lien 

mechanics'  lien   the  plaintiff  shall,  if  of  $21,000  is  excessive  and  should  be 

successful,  be  entitled  to  recover  rea-  reduced   to   $1,000    or    less.       Huttig 

sonable  attorney's  fees.  Bros.  Mfg.  Co.  v.  Denny  Hotel  Co.,  6 

4.  West  V.  Badger  Lumber  Co.,  56  Wash.  122. 

Kan.    287;     Murray    v.    Swanson,    18        8.  M'Kim  v.  Mason,  3  Md.  Ch.  187. 
Mont.  533,  in  which  the  court  said:        Sight  of  Owner  to  Appeal.  —  An  owner 
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which  he  tabes  no  appeal,'  and  he  cannot  be  heard  to  complain 
of  error  below  on  the  appeal  of  others.'  So  one  defendant  can- 
not assign  as  error  matters  which  do  not  affect  him,  but  only 
affect  a  codefendant  who  has  not  appealed.' 

2.  Effect  of  Appeal. — An  appeal  from  a  judgment  establishing 
a  mechanics'  lien  does  not  release  or  impair  the  lien  acquired  by 
the  docketing  of  the  judgment;*  it  merely  stays  execution  and 
does  not  affect  the  lien.* 


who  13  a  parly  to  a  m^cbanics'  lien 
suit  may  appeal  from  a  judgmeni,  in 
iubjecting  his 


prem 


I  lie 


Hillik 


Cisco,  6s  Mo.  5g8. 

BlglltoICaiitrutDr  to  Appeal.  —  A  con- 
tractor has  a  manifest  interest  in  the 
fund  in  the  hands  of  the  owner  of  the 
premises  against  which  a  mechanics' 
.  Hen  is  sought  to  be  foreclosed,  and  has 
the   right  to   appeal   from   the   decree 

fiving  the  lien.  Swift  v.  Martin,  so 
11.  App.  515. 

Wftiyer  of  Bight  dI  AppeaL  — Collec- 
tion by  execmion  of  the  amount  of  the 
judgment  is  a  waiver  of  an  appeal 
prosecuted  to  procure  a  reversal  of  a 
judgment.  Knapp  v.  Brown.  II  Abb. 
Pr.  N.  S.  (N.  Y.  Ct.  App.)  118. 

1.  Hallahan  v.  Herbert,  11  Abb.  Pr. 
N.  S.  (N.  Y.  C.  PL)  326. 

Initanoei,  —  A  decree  rendered  in  a 
consolidated  action  finding  that  the 
ownership  was  in  the  husband,  when 
it  was  in  fact  in  the  community,  is 
binding  on  the  wife  when  she  had  been 
made  a  party  to  some  of  the  actions, 
knew  of  the  pendency  of  others,  had 
appeared  in  the  trial  of  the  consoli- 
dated cause  and  had  knowledge  of  the 
decree  rendered  therein  and  failed 
to  appeal.  Douihitt  v.  Mac  Culsky.  11 
Wash.  601:  Litlell,  etc..  Mfg.  Co.  v. 
Miller,  3  Wash.  480. 

Whi  re  there  are  cross-appeals  to  the 
nneral  term  from  a  judgment  sustain- 
ing a  mechanics'  lien,  the  plaintilT  ap- 
pealing from  so  much  of  the  judgment 
as  awards  costs  against  him,  in  favor 
of  a  subcontractor,  who  also  filed  a 
lien  and  was  made  a  defendant,  and 
the  general  term  reverses  the  judg- 
ment so  far  as  it  was  in  favor  of  the 
plaintiff,  and  the  plaintiff  appeals  lo 
the  Court  of  Appeals,  giving  notice  of 
appeal  to  the  subcontractor  and  other 
defendants,  the  subcontractor  is  not  a 
party  to  the  appeal  and  cannot  be 
heard  in  the  Court  of  Appeals.  Mul- 
doon  7.  Pitt.  54  N-  V-  a6g. 

8>  Where  a  judgmenl  in  a  mechan- 


ics' lien  suit  declares  the  lien  fatally 
defective,  the  plaintiff,  not  appealing 
therefrom,  cannot  apply  10  the  review- 
ing court  for  an  order  lo  cure  his  de- 
fective lien  on  the  appeal  of  the  prop- 
erty owner.  Morgan  t.  Taylor,  15 
Daly  (N.Y.)  304. 

3.  Kankakee  Coal  Co.  v.  Crane  Bros. 
Mfg.  Co.,  28  III.  App.  371. 

All  OlijettiOD  that  There  Is  a  IMMt  at 
ParOet,  if  erroneous,  cannot  be  sus- 
tained if  the  error  does  not  affect  the 
K^fson  complaining.  Poiloues  i-. 
olmes.  33  "I.  App,  312. 

Soffleitncy  of  Form  of  Jodgmeat  'p'"** 
Contraotor.  —  Other  defendants  appeal- 
ing from  a  judgmenl  foreclosing  a  me- 
chanics' lien  cannot  complain  of  the 
sufficiency  of  the  form  of  a  judgment 
against  the  contractor  who  does  not 
appeal,  and  in  which  the  appellants 
are  not  prejudiced.  Western  Lumber 
Co.  V.  Phillips,  9+Cal.  54. 

Improptr  IMnuInolndedlnFiniUiigt.— 
So  it  is  no  objection  to  a  verdict  de- 
claring a  lien  that  improper  iierns 
which  are  omitted  from  it  are  included 
in  the  personal  findings  against  de- 
fendants who  are  not  affected  by  the 
lien  and  who  have  not  appealed.  Mc- 
Laughlin V.  Schawacker,  31  Mo.  App. 
365. 


Wher 
pfithoi 


jury. 


-^.P?" 


bring  up  the  question  whether  all  the 
material  facts  necessary  to  suslaia 
the  legal  conclusion  are  contained  in 
the  finding  of  the  trial  court.  Smith 
7-.  Coe,  a.)  N.  Y.  666. 

6.  Low  V.  Adams,  6  CaL  277. 

An  appeal  from  a  judgment  under 
t.aws  of  1863,  c.  500,  g§  7,  8,  suys  only 
so  much  of  the  proceedings  under  the 
judgment  as  a  judge  of  the  court  be- 
low, or  a  judge  of  the  appellate  coart, 
shall  order  to  be  so  stayed  until  the- 
hearing  of  the  appeal.  Van  Qeve  ». 
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3.  Beview  on  Appeal  —  in  General.  —  The  reviewing  court  will 
not  usually  disturb  the  judgment  where  the  evidence  is  conflict- 
ing,* but  if  the  finding  of  the  trial  court  or  the  jury  is  palpably 
against  the  weight  of  the  evidence,  the  reviewing  court  may 
reverse*  or  reform  the  judgment.*  So  where  a  judgment  is  good 
as  a  personal  judgment,  but  erroneous  as  to  the  bond,  the  review- 
ing court  will  not  reverse  in  toto,  but  only  so  far  as  it  is  errone- 
ous.** Final  judgment  may  be  rendered  on  appeal,  even  contrary 
to  the  finding  of  the  jury,  if  the  court  is  satisfied  that  such  judg- 
ment will  not  work  injustice.* 

Olgectionf  Hot  Bailed  Below.  —  The  familiar  rule  that  objections  not 
raised  below  will  not  be  considered  when  raised  for  the  first  time 
on  appeal  applies  in  actions  to  foreclose  mechanics'  liens,  as  well 
as  in  all  other  proceedings.* 

Abbatt,  3  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  Soffleienoy  of  Botioe  of  Lien  as  to  the 

144.  yalue  of  materials  furnished  will  not 

An   appeal   from   a   judgment    sus-  be  considered  when  no  question  as  to 

pends   the  lien,   which   is    merely  an  its  sufficiency  was  raised  in  the  trial 

incident,  and  the  statutory  limitation  court.     V^heeler    v.    Ralph,   4    Wash, 

of  the   lien   commences   to    run  only  617. 

from  the  date  of  the  remittitur  from  the  01]sJeetion  that  Part  of  the  Work  Wat 

■appellate  court.     Dewey  v,  Latson,  6  Bone  by  a  Snbstitnte  if  not  raised  at  the 

Cal.  131.  trial  cannot  be  raised  on  appeal.     Egan 

1.  Begin  v.  Henderson,  50  Mich.  468.  v.  Menard,  32  Minn.  273. 

2.  Gridley  v,  Rowland,  i  E.  D.  Smith  Oljeetion  that  Lien  Is  Barred.  —  Where 
•{N.  Y.)  670.  no  objection  was  made  below  to  the 

8.  Wolfe  V,  Stone,  20  111.  174.  issuance  and  levy  of   the  attachment 

i.  Weathersby  v.  Sinclair,  43  Miss,  because   not  within   the   proper    time 

189.     See  also    Sullivan    v.  Johns,   5  allowed  for  enforcing  the  lien,  the  Su- 

Whart.  (Pa.)  366,   where  it  was   held  preme  Court  refused  to  consider  the 

that  a  general   judgment  in   sci.    fa.  question  as  to  whether  it  was  in  time 

■against  both  owner  and  contractor  may  or  not,  the  attachment  not  being  used 

be    reversed    as     to    the  owner    and  as  the  leading  process.     Robinson  v, 

affirmed    as    to    the    contractor;     and  Brown,  i  Baxt.  (Tenn.)  206. 

Schulenburg  v.  Werner,  6  Mo.   App.  Variance  Between  Pleading  and  Proofi, 

292,   where   it  was    held   that  a    per-  if  not  objected  to  below,  cannot  be  ob- 

-sonal  judgment  inadvertently  rendered  jected    to    on    appeal.      Grundeis    v. 

against  the  contractor,  who  was  served  Hartwell,  90  111.  324.     See  also  Emer- 

by  publication,  will  be  corrected  in  the  son  v,  Gainey,  26  Fla.  133. 

appellate  court  if  the  error  was  not  What  Land  Was  Hot  Within  Statutory 

called   to    the    attention    of    the  trial  Limit.  —  An  objection  that  the  land  in- 

court.  volved,  comprising  a  part  of  two  city 

6.  Muldoon  v,   Pitt,   54  N.   Y.  269,  lots,  was  proved  not  to  have  exceeded 

affirming  4  Daly  (N.  Y.)  105.  one  acre  cannot  be  raised  for  the  first 

What  Hay  Be  Included  in  Order  of  Be-  time  on  appeal.     Egan  v,  Menard,  32 

▼lenMl. — On  reversing  a  special   term  Minn.  273. 

order  discharging  a  mechanics'  lien,  Insnffieiency  of  Proof.  —  In  an  action 

and  vacating  an  order  continuing  the  to  enforce  a  mechanics'  lien,  where  the 

lien,  the  general  term  may  include  in  defendant  asked  a  dismissal  on  specified 

the  order  of  reversal  an  order  requiring  grounds,  it  was  held  that  on  appeal  he 

the  county  clerk  to  restore  the  lien  could  not  raise  a  new  point,  and  that 

■and  the  record  of  the  order  continuing  the  case  on  its  merits  was  not  made 

it.     McGuckin    v.   Coulter,   33    N.  Y.  out,   the  judge's   attention   not  being 

Super.  Ct.  328.  called  to  this  point  on  the  trial  and  the 

6.  Pool  V.  Wedemeyer.  56  Tex.  287;  record  not  necessarily  containing  all 

Bnsfield  v.  Wheeler,  14  Allen  (Mass.)  the  evidence.     Gallup    v.    Babsen,    3 

139.  Hun  (N.  Y.)  598. 

1053  Volume  XIII. 


MECHANICS'  LIENS. 


B«view  OD  AppaaL 


HarmioM  Error. — So  errors  which  have  worked  no  prejudice  to 
the  party  complaining  will  not  operate  to  reverse.' 

Prramnptloin  on  Appeal. —  In    mechanics'  lien   suits   the    evidence 


Inin^imit  StBUnent  of  B«qniiite«  of 
CUim.  —  An  ubjection  that  certain  ot 
the  Kssemial  rcquireroenls  of  the  claim 
are  not  sufficiently  set  forth,  if  not 
urged  at  ihe  trial  cannot  be  urged  on 
appeal.  C055  i'.  MacDonougli.  in 
Cal.  662. 


ties  on  a  bond  given  to  discharge  a 
lien  liable  in  an  action  on  the  bond  to 
be  instiluled  thereafter,  though  such 
sureties  are  not  made  parties  to  the 
suit  lo  foreclose  the  lien.  Krcger  v. 
Braerder,  3   Misc.   Rep.  (N'.  Y.  C.  PI. I 


by  giving  bond,  an  obje 
plainl  in  aji  action  to  foreclose  that  it 
did  not  allege  an  assignment  of  the 
bond  to  the  county  clerk,  or  that  leave 
losueon  it  had  been  obtained,  if  not 
raised  below,  cannot  be  raised  on 
appeal.  D' Andre  v.  Zimmerman,  17 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  357. 

That  SemedyWaiin  Equity.  —  It  can- 
not be  first  objected  on  appeal  that  ihe 
remedy  was  in  equity  and  not  at  law. 
Conklin  i'.  Mant.  34  III.  App.  264. 

Tarianea  Betwaen  Jndgmant  and  Cam- 
plaint,  —  Or  chat  in  the  mechanics'  lien 
account  and  in  Ihe  ' 


ng  of  the  CI 

i  there   are  other 

the    proceeding 

affected  by  i(,  but  where 

ither  persons  prejudiced 

no  person  can  be  injured  by  the  error. 

Nibbe  :'.  Brauhn,  24  111.  26S. 

Error  In  Oiving  Lien  on  Kore  I«ad 
than  Anthoriisd  by  Statute.—  A   judg- 

tban  one  acre  of  land  in  an  incorpo- 
rated town  is  erroneous;  but  the  error 
is  immaterial  where  the  evidence  shows 
that  the  defendant  had  no  inteiest  in  a 
portion  of  such  land,  leaving  to  him 
less  than  an  acre.  Crocker  v.  Currier. 
65  Wis.  663. 

Error    in    Detarmining    Amoiuit*    Du 
SaboontTMton  uid  Mftterialmsn.  —  If  a 

entitled  to  a  designated 
Tiechanics'  lien,  less  what 
a  in  is  due  to  his  subcontractors  and  male- 
the  rialmen,  and  the  court  allows  the  liens 
ground  that  they  are  not  lienable  can-  of  the  subcontractors  and  materialmen 
not  be  considered  under  a  general  in  the  aggregate  less  than  Ihe  amount 
objection  to  Ihe  account  as  a  whole  for  nhich  the  contractor  would  other- 
Schulenburg.  etc..  Lumber  Co.  v.  Stiim-  wise  be  entitled  to  a  lien,  and  deducts 
pie,  33  Mo.  App.  154.  such  aggregate  from  such  amount. 
1.  Randolph  v.  Chisholm,  ag  111.  allowing  the  contractor  a  lien  for  the 
App.  173.  balance,  error  in  determining  the 
Erron  in  Admlulon  or  Bxclnrion  of  amounts  due  subcontractors  and  mate- 
Evideaoe,  on  the  trial  of  the  issues  on  rialmen  is  not  prejudicial  to  the  owner. 
the  foreclosure  of  a  mechanics'  lien.  Menzel  ».  Tubbs.  51  Minn.  364. 
arc  not  regarded  on  appeal  if  the  court  Error  In  OvarmliDg  DemnrrflT  to  Corn- 
is  satisfied  that  no  injustice  has  been  pUint  Atklng  Penonal  Judgneiit  Aguiw 
done.  Hubbell  v.  Schreyer,  4  Daly  Ownor.  —  Where  the  judgmeol  is  only 
(N.  V.)  362.  for  a  lien  on  the  property  for  ibe 
Error  ai  to  Joiada  of  Purtlet.  -~  In  an  amount  of  the  j  udgmcnt  rendercii 
enforce    a   mechanics'    lien  against  the  contractor,  the  overruling 


only  one.     tiuUQing,  etc..  Mil'   " 
Huber,  42  Mo.  App.  43s. 

That  Borne  of  the  Itemi  Wars  Sot  Lien- 
able.  —  Objections  10  specific 


against  husband  and   wife,  when   the  of  i 

wife  was  no  parly  10  the  contract,  the  sought   to 

husband    cannot   complain    thai  judg-  liable  is  hi 

ment  was  entered  against  him  without  Worns.  lo 

making  any  disposition  of  the  suit  as  Failure  t 

10  her.     Downey  v.  O'Donnell,  ga  111. 

559- 


hold   the 


it  which  attempts  t 


Macliey  (D.  C.)  180. 


which 
ler  personally 
rmless  error.     McConnell  t. 
Ala.  587. 

File  Lien  in  Tine.  —  Where 
was  not  filed  in 

ised   on   appeal. 
Richmond.    6 


I  that 
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must  be  preserved  in  the  record,*  otherwise  every  presumption 
will  be  indulged  in,  on  appeal  or  error,  to  sustain  the  judgment 
or  decree.' 

1.  Croskey  v.  Northwestern  Mfg.  the  findings.  Patent  Brick  Co.  v. 
Co.,  48  111.  481;  Lewis  V.  Rose,  82  111.  Moore,  75  Cal.  205. 

574:    Roberts  v.  Miller,  31  Mich.  73;  Preexunption  ae  to  Time  of  Fnmishing 

Kidder    v.    Aholtz,   36    III.   478;   Mc-  Materials. —  In  an  action  to  enforce  a 

Bride  v.  Crawford,  i  £.   D.  Smith  (N.  mechanics'  lien  the  allegation  was  that 

Y.)  658;    Kelly  v.  Chapman,    13    111.  the  items    were   furnished   **  between 

530.  the  6th  and  i7tb  of  September,  1872,  on 

Befeetiye  Becord  Hot  Cored  byStipula-  which  last  day  the  account  accrued," 

tion    of   CSounsel.  —  Without    a    proper  and  the  lien  was  filed  on  January  17, 

authentication  of  what  seems  to  have  1873.     It  was  held  that  after  verdict  it 

been  returned  and  treated  as  the  evi-  would  be  assumed  that  the  last  item 

dence  in  proceedings  to  enforce  a  me-  was  furnished  on  September  17.     Peck 

chanics'   lien  on   lands,  the   Supreme  v,  Bridwell,  10  Mo.  App.  524. 

Court  will  not  hear  an  appeal  there-  Preeomption  in  Favor  of  Findings. — 

from;    the  defect   is   not  cured   by  a  Where  the  evidence  is  contradictory  the 

stipulation  of  the  solicitors;  the  solemn  reviewing  court  will  not  interfere  with 

judgments  of  courts  will  not  be  dis-  the  findings  of  the  court  below.     Lutz 

turbed  on  records  made  for  them  by  7/.  Ey,  3  Abb.  Pr.  (N.  Y.  C.  PI.)  475. 

the  counsel  or  attorneys.     Roberts  v.  Preenmption  in  Favor  of  Bnling  on  Xo- 

Miller,  31  Mich.  73.  tion  to  Set  Aside  Default.  —  Granting  or 

2.  It  devolves  upon  the  party  com-  refusing  a  motion  to  set  aside  a  de* 
plaining  of  the  judgment  or  decree  in  fault,  and  giving  leave  to  answer,  is  a 
proceedings  to  enforce  a  mechanics' lien  matter  resting  to  a  great  extent  in  the 
to  preserve  the  evidence,  and  if  the  sound  discretion  of  the  court,  and 
evidence  is  not  preserved  the  findings  where  there  is  no  showing  made  in  ex- 
of  the  court  will  be  deemed  correct,  cuse  of  the  default,  and  no  merits  are 
Le  wis  z/.  Rose,  82  111.574.  shown,    no   error  will    be    presumed. 

If  the  evidence  is  not  preserved  in  Haight  v,  Schuck.  6  Kan.  192. 

the  record,  it  will  be  presumed  that  the  Preexunption  that  Work  Was  Done  under 

court    below   decreed    properly  as  to  Contract.  —  Where  the  trial  court  finds 

the  amount  and  relative  priority  of  the  as  a  fact  that  certain  work  upon  the 

different  liens.     Croskey  v.  Northwest-  building  was  done  on  a  specified  date, 

ern  Mfg.  Co.,  48  III.  481.  it  will  be  presumed,  in  the  absence  of 

Presumption  as  to  Use  of  Materials.  —  any  showing  to  the  contrary,  that  the 

Where  the  complaint  and  findings  show  work  was  done  under  the  contract  or 

that  the  materials  for  which  a  lien  was  with  the  consent  of  the  owner.     Great 

sought  to  be  enforced  were  furnished  Spirit  Springs  Co.  v.  Chicago  Lumber 

to  be  used  and  were  used  on  the  build-  Co.,  47  FCan.  672. 

ing,  and  the  statement  of  the  case  can-  An  Obvious  Clerioal  Error  of  a  year  in 

not  be  examined  to  ascertain  whether  the  date  of  filing  the  claim  for  a  lien 

the  evidence    sustained   the  findings,  will  not  avail  in  the  appellate  court  to 

and  it  does  not  appear  that  any  excep-  cause  the  reversal  of  a  judgment  in 

tions  were  taken,  it  will  be  presumed  favor  of  the  lienor.     Edleman  v,  Kidd, 

on  appeal  that  the  evidence  supported  65  Wis.  18. 
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ABATEMENT. 

See  Another  Suit  Pending. 

Incapacity  to  sue  plea  in  abatement,  8. 

Libel  or  slander,  death  of  party,  31. 

Mandamus  proceedings,  change  in  respondent's  condition,  755. 

Mandamus  proceedings,  death  of  party,  755,  756. 

Marriage  annulment  suit,  death  of  party,  882. 

ABUSE  OF  PR^OCESS. 

See  article  Malicious  Prosecution,  419. 

Precedents  of  declarations  and  complaints,  433. 
ACCIDENT, 

Equitable  relief  on  lost  instruments,  356. 

ACKNOWLEDGMENT. 

Declaration  or  complaint,  averment  to  avoid  limitations,  9SX 

ACTIONS. 

See  also  Abatement. 

Joinder  of  causes  of  action.    See  Joinder  of  Actions. 

False  return  in  mandamus  proceedings,  action  for,  749. 

Local  or  transitory,  libel  or  slander,  28. 

Local  or  transitory,  malicious  prosecution,  420. 

Mandamus  usually  a  civil  action,  490. 

Qui  tam  action  for  keeping  lottery,  399. 

AD  DAMNUM. 

Limits  amount  of  recovery.  454. 

ADMINISTRATORS. 

See  Executors  and  Administrators. 

ADMIRALTY. 

Libel  in,  see  cross-reference,  115. 

ADMISSION. 

By  plea  of  justification,  81,  86. 

ADVERSE  POSSESSION. 
See  also  Prescription. 

Declaration  or  complaint  showing  plaintifTs  adverse  possession,  284. 
Defense  under  general  issue,  284. 
Defined,  283. 

Demurrer  to  declaration  disclosing  the  defense,  284. 
Plea  of,  requisites,  285. 

ADVICE  OF  COUNSEL. 

Instructions  in  malicious  prosecution,  475* 
Question  of  law  or  fact  in  malicious  prosecution,  475. 
Proof  under  general  issue  in  malicious  prosecution.  459. 
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AFFIDAVITS. 

Agrlculiucal  liens,  affidavit  in  proceeding  to  enforce,  l6l,  l6( 

Applicallun  to  restore  Eust  records,  affidavit  of  loss,  333. 

Lien,  affidavit  for  execution  lo  enforce,  :35. 

Log  and  lumber  lien,  affidavit  for  aitacbncnt.  338. 

Lost  inslruitieni,  affidavit  of  loss  in  suil  on,  35S.  367.  371. 

Mandamus  proceedings,  affidavit  for  alternative  writ.  673. 

Mandamus  proceedings,  affidavit  10  relator's  pleadings.  6S5. 

Mandamus  proceedings,  affidavit  10  ansner  or  return,  744. 

Mechanics'  lien,  affidavit  for  aliBChmeiit  to  enforce,  IOI3. 
AFFIDAVIT  OF  DF.FENSE. 

In  plea  of  Statute  ol  Umilations,  336. 
AFFINITY. 

Sec  Relationship. 
AGENT. 

See  Principal  and  Agbst. 
AGRICULTURAL  LIENS. 

See  article  Liens,  laa.  159. 
AIDER. 

Declaration  or  complaint  aided  by  plea  or  answer.  445,  45;. 
ALIMONY. 

In  marriage  annulment  suit,  884,  885. 
ALTERNATIVE  WRIT. 

See  article  Mandamus, 
AMENDMENTS. 

After  cause  remanded  from  appellate  court,  S60. 

Application  to  restore  lost  rccuids  amended,  3S1. 

Bill  in  equity,  avoiding  limitalions  by  amendment.  333.  334, 

Declaration  amended  by  alleging  matters  avoiding  limitatioiil>  IJ^ 

Declaration,  pleading  limitations  lo  amendment  of,  2*4. 

Declaration  or  complaint  in  libel  or  slander,  49,  94. 

Declaration  or  complaint  to  enforce  logging  lien,  344. 

Declaration  or  bill  for  recovery  on  lost  instrument,  373. 

Malicious  prosecution,  amendment  of  pleadings,  454. 

Mandamus  proceedings,  pleadings  in,  751. 

Mandamus  proceedings,  curing  defect  of  parlies,  66:. 

Mandamus  proceedings,  amendment  of  peremplorj-  writ.  79I. 

Mandamus  lo  Compel  amendment  of  record,  545. 

Mandamus  to  allow  amendment  of  pleadings,  546. 

Mandamus  to  allow  amendment  of  bills  of  exceptions,  58$. 

Mandamus  to  vacate  amendment  improperly  allowed,  546. 

Mandate  by  appellate  court,  amendment  of,  S65. 

Mechanics'  lien,  amendment  in  proceedings  10  enforce.  1006. 

Order  restoring  lost  record  amended,  384. 

Plea  or  answer  in  libel  or  slander.  96. 

Vcrlficalion  of  amendment  of  bill,  ton. 


INDEX. 

ANOTHER  SUIT  PENDING. 
Mandamus  abated  by,  503. 
Mandamus  proceedings,  answer  or  return,  798. 
Proceedings  to  enforce  mechanics'  lien,  996. 

ANSWER. 

See  also  Plea  or  Answer. 

Admits  allegations  not  denied,  70. 

As  evidence  in  equity,  998. 

Aiding  defective  complaint,  35. 

Justification  in  libel  and  slander.  See  Justification. 

Mandamus  proceedings,  inconsistent  defenacs*  716k 

Return  to  alternative  writ  of  mandamus,  716. 

Time  to  file,  998. 

Verification  when  unnecessary,  71. 

APPEAL  AND  ERROR. 

See  also  article  Mandate,  835. 

Harmless  error  in  instructions,  9301. 

Local  assessment  or  improyeaieiit  proeeediagt,  3^0^  33a. 

Mandamus  proceedings,  823. 

Mandamus  to  reinstate  appeal,  575. 

Mandamus  to  dismiss  appeal,  574. 

Mandamus  to  court  to  allow  appeal,  570. 

Mandamus  to  court  to  entertain  appeal,  574. 

Mechanics'  liens>  proceedings  to  enforce,  1051. 

Objection  of  Statute  of  Limitations  first  raised,  269. 

Remedy  excludes  remedy  by  mandamus,  530,  SS^*  5S7>  S^ 

Statute  of  Limitations  in  bar  of,  187. 

APPEAL  BOND. 

In  proceedings  for  local  improvements,  33d. 
Mandamus  to  compel  court  to  fix  amoaot,  604. 

APPEAL  OF  MAYHEM. 

Sufficiency  of  allegations,  931. 

APPEARANCE. 

Waiver   of  notice  of  proceedings,  304,  31a 
Waiver  of  defective  service  of  process,  766. 

APPRAISERS. 

Mandamus  to  compel  appointment  of,  605. 

ARGUMENTATIVENESS. 

In  answer  or  return  in  mandamus  proceedings,  790. 

In  denials,  994. 

In  indictment  for  circulating  Itccase  improperly  iMaed*  ua 

ARGUMENTS  OF  COUNSEL. 
Open  and* Close,  804. 

ARREST. 

See  article  Malicious  Prosecution,  419. 

In  action  for  penalty  for  selling  lottery  tickets,  400. 

10o9  Volume  XIH. 


INDEX. 

ARREST  OF  JUDGMENT. 

Action  barred  by  limitations.  t86,  383. 

Declaration  for  libel  or  slander,  defective  colioqulm,  4X1 

Declaration  for  malicious  prosecution  defective,  4JB. 

Incapacity  to  sue,  g. 

Indictment  defective  laying  lime.  iSo. 
ARSON. 

Libel  or  slander  for  charging,  variance  in  proof,  58. 
ASSAULT  AND  BATTERY. 

Conviction  on  indictment  for  mayheHi,  937. 

Joinder  of  action  with  action  for  slander,  61. 
ASSESSMENTS. 

Collection  of  local  assessments,  315. 

For  local  improvements,  306. 
ASSIGNEE. 

Complaint  by  assignee,  aTcrment  of  assignment,  990. 

Malicious  prosecution,  action  by  assignee,  \tb. 

Mechanics'  lien,  enforcement  by  assignee.  951. 
ASSUMPSIT. 

Against  executor  to  recover  legacy,  (o. 

Lien,  assumpsit  to  enforce,  132.  l6g. 

Lost  instrument,  assumpsit  to  recover  consideration,  362 

Servant's  action  lor  wages,  918. 

Servant  wrongfully  discharged,  suing  for  damages,  91$. 

Toll  on  logs,  assumpsit  to  recover,  347. 

Unlawful  cutting  of  timber.  347. 
ATTACHMENT. 

Contempt  proceedings  to  enforce  mandamus,  Sio. 

Lien,  enforcement  by  attachment,  131. 

Lien  on  logs  and  lumber  enforced  by,  336. 

Mandamus  to  regulate  proceedings.  597. 

Mechanics'  liens  proceedings, to  enforce,  loit. 
ATTORNEY, 

Mandamus  to  allow  appearance,  615. 

Mandamus  I0  compel  examination  for  admission  to  bar,  615. 
ATTORNEY  AND  CLIENT. 

Funds  in  court,  attorney's  Hen  protected,  147. 

Lien  of  attorney,  bow  enforced,  146. 

Liens  of  attorneys  classified.  140. 

Remedy  by  client  to  secure  money  or  papers  retained,  146. 
ATTORNEY  GENERAL. 

Mandamus"  to  compel  filing  of  information,  61;. 

Relator  in  proceedings  for  mandamus,  5l6. 
ATTORNEYS'  FEES. 

Costs  in  enforcement  of  mechanics'  lien.  1049. 
AWARD. 

Mandamus  to  compel  entry  of,  551, 
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BAIL. 

Mandamus  to  admit  to  bail,  596. 

BILL  IN  EQUITY. 

See  also  Declaration  or  Complaint. 

Attorney's  lien,  enforcement  by  bill,  155. 

Averments  avoiding  Statute  of  Limitations,  357,  959, 

Creditor's  suit  against  legatees  and  distributees,  13,  15. 

Filing  bill  deemed  commencement  of  suit,  946. 

Injunction  against  local  assessment,  320. 

Legacy  or  distributive  share  paid  by  mistake,  17, 

Legatee  or  distributee  suing  to  recover  assets,  7. 

Landlord's  lien,  enforcement  against  purchaser  from  tenant,  ITS. 

Liens,  enforcement  of,  126. 

Lost  instrument,  bill  to  recover  on,  364. 

Mandamus  compared  with.  499. 

Marshalling  assets,  when  bill  maintainable,  888. 

BILL  OF  EXCEPTIONS. 

Mandamus  to  compel  settling,  etc.,  by  court,  576. 

BILL  OF  PARTICULARS. 
Libel  and  slander,  92. 
Proceedings  to  enforce  mechanics'  lien,  99a 

BOND. 

See  Appeal  Bond;  Official  Bond. 
Debt  by  executor  on  refunding  bond,  17. 
Mandamus  to  regulate  judicial  acts  concerning,  6oi. 

BUSINESS. 

Averment  of  plaintiff's  business  in  libel  or  slander,  3& 

CALENDAR  AND  TRIAL  DOCKETS. 
Mandamus  to  compel  precedence,  543. 
Redocketing  after  decision  on  appeal  and  remand,  853. 

CASE. 

See  Trespass  on  the  Cass. 

CERTAINTY. 

See  Definiteness  and  Certainty. 

CERTIORARI. 

Mandamus  compared  with,  500. 

Mandamus  in  aid  of,  599. 

Mandamus  proceedings,  review  by  certiorari,  834. 

Remedy  excludes  remedy  by  mandamus,  556. 

CESTUI  QUE  TRUST. 

Defendant  in  suit  to  enforce  mechanics'  lien,  961. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

Mandamus  to  compel  hearing  of  motion,  etc.,  548. 

Mandamus  to  proceed  to  trial  after  change,  549. 

Mandamus  to  compel  trial  notwithstanding  improper  change,  54a 
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CHARACTER. 

Proof  under  general  issue  in  libel  or  slander,  7a. 
Proof  under  justification  in  libel  or  slander,  74. 

CIVIL  ACTION. 

Mandamus,  490,  493. 

CLAIM. 

Farm  laborer's  lien  claim,  sufficiency  as  a  pleading*  l6s» 
Proceedings  to  enforce  claimant's  lien,  134. 

CODE  PROCEDURE. 

Abolition  of  fortAs  of  action,  difficulties  arising,  43a. 

COLLATERAL  ATTACK. 

On  judgment  enforcing  mechanics'  lien,  11042. 

On  order  confirming  local  assessment,  314. 

On  sale  under  forecldlsure  of  mechanics'  lien,  1033. 

COLLOQUIM. 

Arrest  of  judgment  for  defective  coUoquim,  41. 
Declaration  or  complaint  for  libel  or  slander,  32,  4a,  5a. 
Indictment  for  libel  or  slander,  98. 

COLLUSIVE  SETTLEMENT. 
Effect  Of  attorney's  lien,  148. 

COLOR  OF  TITLE. 

Averment  in  plea  of  adverse  possession,  289. 

COMPLAINT. 

See  Declaration  or  Complaint. 

Criminal,  sec  INDICTMENTS  AND  INFORMATIONS. 

CONCLUSIONS  OF  LAW. 
See  Legal  Conclusions. 

CONFESSION  AND  AVOIDANCE. 
Justification  in  libel  and  slander,  8z« 
Mandamus  proceedings,  answer  or  return »  725. 
Plea  of  limitations,  209,  221. 

CONFIRMATION. 

Of  special  assessment  for  local  improvements,  308. 

CONFLICT  OF  LAWS. 

Remedy  against  master  for  injury  to  servant,  892. 
Malicious  prosecution  governed  by  law  of  forum,  4aa. 

CONSANGUINITY. 
See  Relationship. 

CONSENT. 

Jurisdiction  by,  506. 
Mandamus  issued  by,  782. 

CONSOLIDATION  OF  ACTIONS. 

Mechanics'  liens,  actions  to  enforce,  1024. 

CONSPIRACY. 

Malicious  prosecution,  averment  of  conspiracy,  436. 

Writ  of  ancient  remedy  for  malicious  prosecution,  421.  « 
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CONSTITUTIONAL  LAW. 

Power  to  issue  mandamus,  510,  516. 

CONSTITUTIONAL  QUESTIONS. 

Determined  in  mandamus  proceedings,  496. 

CONTEMPT. 

Mandamus  enforced  by  contempt  proceeding's,  807. 
Mandamus  to  regulate  proceedings,  606. 

CONTINUANCE. 

In  mandamus  proceedings,  797. 

In  proceedings  to  enforce  mechanics'  liens,  1035. 

Mandamus  to  compel  or  set  aside  allowance,  550. 

CONTRACT. 

Description  in  suit  to  enforce  mechanics'  lien,  970,  973,  981. 
Of  employment,  action  against  employer  for  breach,  915. 
Quantum  meruit  for  services,  918. 

Quantum  meruit  on  special  contract,  plea  or  answer,  918. 
Performance,  averment  in  suit  to  enforce  mechanics'  liea,  978. 

CONTRACTORS. 

Defendants  in  suit  to  enforce  mechanics'  lien,  953. 

CONTRIBUTORY  NEGLIGENCE. 

See  article  Master  and  Servant,  891. 

CONVERSION. 
See  Trover. 

CORPORATION. 

Mandamus  how  directed  against,  647. 
Mandamus  against,  venue  of  proceeding,  525. 
Suing  to  marshal  corporate  assets,  890. 

COSTS. 

See  also  Security  for  Costs. 

Attorney's  lien  for,  141. 

Conviction  for  maintaining  illegal  lottery,  398. 

Judgment  for  costs  alone  belongs  to  attorney,  X54. 

Libel  or  slander,  costs  in  action  for,  113. 

Liens,  costs  in  special  proceedings  to  enforce,  133. 

Mandamus  proceedings,  costs  in,  816. 

Mandamus  to  compel  entry  of  judgment  for,  564,  569. 

Mandamus  to  vacate  order  allowing,  569. 

Mandamus  to  compel  or  control  taxation,  568. 

Mandate  refused  until  costs  paid,  839. 

Proceedings  to  enforce  mechanics'  liens,  1047. 

COUNTERCLAIM. 

See  Set-off  and  Counterclaim. 

COUNTS  AND  PARAGRAPHS. 

Joinder  of  defenses  in  one  count,  90. 
Libel  or  slander,  different  defamations,  61,  6a. 
Repetition  of  matters  of  inducement,  41. 
Several  causes  of  action  in  single  count,  424. 
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COURT  OF  CLAIMS. 

Sec  United  States  Courts, 
COURTS. 

JuTJsdklioa  to  Issue  mandamus,  SOS- 
Mandamus  to  control  discrelioo  of,  jaj,  536. 

Power  10  restore  lost  and  destroyed  records,  37a,  375, 
COVERTURE. 

Averment  in  bill  in  avoidance  of  limitations,  257. 

Replication  to  plea  of  limitations,  259- 
CREDITORS. 

Lien  creditors  defendants  ii 

Remedy  against  legatees  01 
CREDITORS'  BILLS. 

flea  of  SUIute  of  LimiUtions,  I9I. 
CRIMINAL  PROCEDURE. 

See  also,  Arkbst  op  Judgment;  iNmcTMEirrs  and  iNFOUtATtOlO. 

Culling  and  carrying  away  logs,  348. 

Enticing  servant  avray  from  master,  919, 

Intimidating  employee,  930, 

Larceny  for  converting  properly  subject  to  lien,  175. 

Lewdness,  iS. 

Lotteries,  386. 

Libel  and  Slander,  criminal  prosecution,  lb,  31,  98. 

License,  indictment  for  violation  of  statute  requiring,  llC 

Log  brands,  prosecution  for  destroying,  347. 

Log  brands,  unlawful  branding,  348. 

Malicious  mischief,  401. 

Malicious  prosecution,  information  for,  477. 

Mandamus  to  regulate,  593. 

Mayhem,  931. 

Selling  or  removing  properly  subject  to  lien.  174. 

Statute  of  Limitations  admissible  uoder  "  not  guilty,"  aSl. 

Working  employees  over  time,  914. 
CROPS. 

Liens  on.  how  enforced,  159. 
CROSS-BILL  OR  CROSS-COMPLAINT. 

Marriage  annulment  suit,  881. 

Marshalling  assets,  suit  for,  8S9. 

Mechanics'  lien,  suit  to  enforce,  999. 

Service  of  process  on,  94S. 
DAMAGES. 

Double  or  treble  damages  under  statutes.  477. 


Ins 


1.  475. 


Libel  or  slander,  averment  of  special  damage,  38,  97. 
Malicious  prosecution,  averment  of  damage,  452,  458. 
Mandamus  proceedings,  judgment  for  damages.  S14. 
Mandamus  to  compel  assessment  of,  606. 
Question  of  law  or  fact  in  libel  and  slander,  107. 
1004 
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INDEX, 

DEATH. 

See  Abatkmxmt. 

DEBT. 

Against  executor  to  recover  legacy,  xo. 

By  executor  against  legatee  on  refunding  bond,  17. 

On  lost  instrument,  362. 

Plea  of  statute  of  limitations,  187. 

DECLARATION  OR  COMPLAINT. 
Amendments^  see  Amendments. 
Aider  by  answer,  35. 

Debt  against  legatee  on  a  refunding  bond,  17, 
Creditors  of  decedent  suing  legatees  and  distributees,  XX,  X5, 
Foreclosure  of  lien  upon  logs  or  lumber,  335. 
Foreclosure  of  thresher's  lien,  166. 
Legatee  or  distributee  suing  for  assets,  7. 
Legatee  suing  executor,  9. 
Libel  or  slander,  32. 

Liens,  actions  and  proceedings  to  enforce,  124,  125,  X32, 
Liens,  action  for  destruction  of,  168. 
Limitations,  anticipating  and  avoiding  by  averment,  134. 
Local  assessment,  action  to  enforce,  317, 
Logs  and  lumber,  action  to  enforce  lien,  344. 
Logs  and  lumber,  action  for  preventing  passage,  347. 
Lost  instrument,  action  to  restore,  353. 
Lost  instrument,  action  to  recover  on,  364. 
Malicious  abuse  of  process,  precedents,  433. 
Malicious  prosecution,  419,  427. 
Malicious  prosecution,  precedents,  427, 
Marriage  annulment  suit,  874. 
Master's  action  for  enticement  of  servant,  919. 
Master's  action  for  personal  injury  to  servant,  920, 
Mechanics'  lien,  suit  to  enforce,  968. 
Negligence  of  servant,  action  against  master,  922. 
Ordinance  requiring  license,  action  for  violation,  X2X« 
Prayer,  see  Prayer. 

Scire  faeias  to  enforce  mechanics'  lien,  1014. 
Servants*  actions  against  master  for  personal  injuries,  893* 
Servant  wrongfully  discharged,  suing  for  damages,  9x6. 
Slander  of  title,  97. 

Unlawful  cutting  of  timber,  statutory  action,  347. 
Verification.    See  Verification. 
Work  and  labor  under  special  contract,  918. 

DECREE. 

See  also  Judgment. 

Creditor's  suit  against  legatees  and  distributees,  14,  x6u 

Foreclosure  of  lien  upon  logs  or  lumber,  336. 

Legatee  or  distributee  suing  to  recover  assets,  9. 

Lost  instrument,  action  to  establish,  355. 

Marriage  annulment  suit,  887. 
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DECREE— (TmA'nwn/. 

Resioraiion  of  lost  or  destroyed  decree!,  378.  . 
DEDICATION. 

Defined,  393. 

Manner  of  pleading,  394. 
DEFAMATION. 

See  article  Ubel  and  Slandie. 
DEFAULT. 

Judgment  enforcing  mecbanics'  Iten,  1041, 
DEFENSES. 

Libel  and  slander,  joinder  of  defenses,  39. 
DEFINITENESS  AND  CERTAINTY. 

Justification  plea,  motion  to  malce  more  spedGc.  S3. 

Malicious  prosecucion.  moiian  10  make  averments  more  ipedfic,  4$T. 

Mandamus   proceedings,  pleadings  In,  674,  750. 

Pleading  facts  avoiding  bar  of  limitations.  237. 

Relurn  to  alternative  writ  of  mandamus,  716. 

Title,  averment  of,  389, 

Writ  of  mandamus,  783. 
DEMAND, 

Averment  in  suit  to  enforce  meclianlcs'  lien,  9S. 

Condition  precedent  to  mandamus,  616. 

Mandamus  proceedings,  averment  of  demand.  6St. 

Waiver  of  demand  before  applying  for  mandamus,  619. 
DEMURRER. 

Adverse  possession  disclosed  as  defense  in  declaration.  984. 

Count  containing  several  causes  of  action,  415. 

Counts  or  paragraphs  improperly  blended,  61. 

Incapacity  to  sue,  9. 

Indictment  apparently  barred  by  limitations,  iSi. 

Libel  and  slander,  general  or  special  demurrers,  gl. 

Libel  and  slander,  complaint  showing  privilege,  59. 

Libel  and  slander,  privilege  not  raised  by  demurrer,  %%, 

Limitations  as  ground  of,  300, 133,  336. 

Lost  instrument,  want  of  affidavit  of  loss  in  action  oD,  371. 

Malicious  prosecution,  declaration  or  complaint  for,  456. 

Mandamus  proceedings,  demurrer  fn.  697. 

Mechanics'  lien,  suit  to  enforce,  icwo. 

Misjoinder  of  causes  of  action.  425. 

To  plea  of  Statute  of  Limitations,  331. 

To  replication  to  plea  of  limitations,  343. 

Waiver  by  subsequently  answering.  309. 
DEMURRER  TO  EVIDENCE. 

In  action  for  malicious  prosecution,  463. 
DENIAL, 

See  Gghkral  Issue  or  General  Dbnial. 

Answer  or  return  in  mandamus  proceedings,  717,  719,  793,735. 

On  information  and  belief,  994. 
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DEPARTURE. 

In  replication  to  plea  of  limitations,  240,  435. 

In  rejoinder  to  replication  to  plea  of  limitations,  341. 

DEPOSITIONS. 

Mandamus  to  compel  vacation  of  order  for  commission,  553. 

DESCRIPTION. 
See  Property. 

DETINUE. 

Lost  papers,  detinue  to  recover,  350. 
Pleas  of  Statute  of  Limitations,  188. 

DIRECTING  VERDICT. 

In  action  for  malicious  prosecution,  463. 
In  mandamus  proceedings,  805. 

DISCOVERY. 

Ground  for  equitable  relief  on  lost  instruments,  357. 

DISCRETION. 

Issuance  of  mandamus.    See  article  Mandamus,  479,  498. 

DISMISSAL. 

Mandamus  to  compel  court  to  dismiss  proceeding's,  555. 

Of  action  barred  by  limitations,  265. 

Of  appeal  in  mandamus  proceedings,  832. 

Of  complaint  for  malicious  prosecution,  463. 

Of  complaint  on  motion,  457. 

Of  mandamus  proceedings,  790,  794. 

Of  mandamus  proceedings  —  motion  to  dismiss,  75X. 

Of  suit  to  enforce  mechanics'  lien,  1033. 

DISORDERLY  HOUSE. 

Indictment  for  keeping  or  frequenting,  19,  2X,  23. 

DISTRESS. 

Lien  enforced  by,  137. 

Tenant's  remedy  for  wrongful,  173. 

DISTRIBUTEES. 

See  article  Legatees  and  Distributees. 

DISTRIBUTION. 

By  agreement  without  administration,  6. 

Of  assets  recovered  by  legatee  or  distributee,  9. 

DIVORCE. 

See  article  Marriage  Annulment,  869, 
Libel  for.     See  cross-reference,  115. 

DOCKET. 

Mandamus  to  compel  or  correct  entries,  543. 
Redocketing  after  decision  on  appeal  and  remand,  852. 

DUPLICITY. 

Indictment  for  illegal  lottery,  396. 
Indictment  for  lewdness,  24. 
Indictment  for  libel  or  slander,  104. 
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Indictmen 

C  for  mayhem,  g}6. 

Plea  of  St 

tuleof  limilBtions,  336. 

DURESS. 

Allcgallo 

DUTY, 

Mandamus  to  compel  performance.     See  article  MANDAMUS  47^ 
EDITOR. 

JoiDder  with  publisher  in  prosecution  for  libel,  31. 
EJECTMENT. 

Adverse  possession  a  defense  under  general  issue,  284. 

Against  executor  to  recover  bequest  of  challel  real,  lOk 

Plea  of  Statute  of  Limitations.  189, 
ELECTIONS. 

Mandamus  proceedings  relating  10.  695. 
ELECTION  OF  REMEDIES. 

Assumpsit  upon  waiver  of  tort,  l6g,  171,  347. 

Case  or  trespass  for  malicious  proscculloii,  413. 
ELECTION  OF  CAUSES  OF  ACTION, 

Several  causes  in  single  count,  425. 
EMBEZZLEMENT, 

Libel  or  slander  for  charging,  variance  in  proof,  69. 
EMPLOYERAND  EMPLOYEE. 

Sec  article  Mastek  and  Servant,  Sgt. 
ENTICEMENT. 

Master's  action  for  enticement  of  si 
EQUITABLE  DEFENSE. 

Mandamus  proceedings,  answer  01 
EQUITY, 

See  also  Bill  in  Equity. 

Creditors'  suit  against  legatees  and  distributees,  11,  15, 

Illegal  lottery  transaction  debars  relieT,  400. 

Jurisdiction  in  respect  of  lost  instruments,  351,  356,  36a, 

Jurisdiction  to  restore  lost  or  destroyed  records,  374. 

Jurisdiction  of  proceedings  to  annul  marriage,  871, 

Jurisdiction  of  suit  to  marshal  assets,  888, 

Liens,  equitable  remedy  10  enforce,  ia6,  130. 

Mandamus  not  an  equitable  remedy,  491,  500. 
ERROR. 

Sec  Appeal  and  Ekxok. 
EVIDENCE. 

See  also  Variance, 

EviJeHte  admiisiblf  under  central  isstti.      See  GENERAL  ISSUK. 

Answer  in  equity  as  evidence,  ggS. 

Instructions  on  evidence  in  libel  and  slander.  loS. 

Proceedings  to  restore  lost  record,  383. 
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.,J"'/*^4  ;eptions. 

^     7  *  ^  Taken  on  trial  must  be  specific,  398. 

'*  *       SCUTION. 
^    ^  Attorney's  lien  on  judgment  enforced  by,  153. 

--..  «t.  ,^^    Enforcement  of  lien  by,  134. 

Mandamus  in  matters  pertaining  to,  588. 
jL  ^     On  judgment  enforcing  logging  lien,  345. 

On  judgment  enforcing  mechanics*  lien,  1045. 


■*-. 


rV.»«^:;.^.       XECUTORS  AND  ADMINISTRATORS. 

Action  against  legatee  on  a  refunding  bond,  17. 
Action  by  legatees  and  distributees  against,  2,  9,  10. 
^        Defendants  in  proceedings  to  enforce  mechanics*  lien,  960. 

Defendants  to  creditor's  suit  against  legatees  and  distributees.  13. 
Judgment  against  executor  for  legacy,  10. 
Plaintiffs  in  action  for  malicious  prosecution  of  decedent,  426. 
-  Xs-  Pleading  Statute  of  Limitations,  272. 

FALSE  IMPRISONMENT. 
'"'  K  Joinder  with  action  for  malicious  prosecution,  423. 

:.i  :  ^  Joinder  with  action  for  slander,  61. 

Trespass  the  form  of  action,  422. 

FALSITY. 

Libel  or  slander,  averment  of  falsity,  58,  59. 
;.Tc'x  Libel  or  slander,  indictment  for,  103. 

FARM  LABORER'S  LIEN. 
Remedy  to  enforce.  165. 

FEDERAL  COURTS. 

See  United  States  Courts. 

FEES. 

Attorney's  lien  for,  141. 

FELLOW-SERVANTS. 

See  article  Master  and  Servant,  891. 

\  FILING. 

Of  mandate  from  appellate  court,  840. 
Time  to  file  answer,  998. 

FINDINGS  OF  COURT. 

Amendment  after  decision  on  appeal,  849. 

Issue  of  Statute  of  Limitations,  267. 

Mechanics*  lien,  findings  in  proceedings  to  enforce,  X026. 

Variance  from  record,  1096. 

FINES. 

Contempt  of  writ  of  mandamus,  814. 

FORECLOSURE. 

Enforcement  of  mechanics^  lien.     See  article  MECHANICS*  LlENS,  989. 
Agricultural  liens,  enforcement  of,  159. 
Lien,  proceeding  to  foreclose,  123,  125,  126. 
Lien  for  labor  upon  logs  or  lumber,  335. 
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FOREIGN  LAWS. 

Necessity  of  specially  pleading,  gij- 
FOREIGN  STATUTES, 

Pleading  foreign  Statute  of  Limitations,  377. 
FORMER  ADJUDICATION. 

Judgmeni  awarding  or  denying  tnaadaniua,  504. 
FORMER  SUIT  PENDING. 

See  Another  Suit  Pending. 
FORNICATION. 

When  indictable,  19. 
FRAUD. 

Allegation  lo  avoid  limitations,  343, 

Allegation  in  marriage  annulment  sail.  S76. 

Ground  for  equitable  relief  on  lost  instrument,  536. 
FUNDS  IN  COURT. 

Attorney's  lien  protected,  147. 
GARNISHMENT. 

Lien  enforced  by,  134, 

Mandamus  to  regulate  proceedings.  597. 
GENERAL  ISSUE  OR  GENERAL  DENIAL 

Adverse  possession  as  a  defense  under,  384. 

Incapaciiy  to  sue  available  under,  9. 

Joinder  with  plea  of  justification,  8g. 

Libel  or  slander,  what  evidence  admissible,  88. 

Libel  or  slander,  defense  of  privilege,  6S,  90. 

Libel  or  slander,  proof  of  trulb,  75, 

Libel  or  slander,  proof  of  character,  71. 

Libel  or  slander,  proof  of  insanity,  71. 

Libel  or  slander,  proof  of  want  of  malice,  71. 

Libel  or  slander,  proof  of  mitigating  circumstaaect,  71. 

Malicious  prosecution,  45 8. 

Mandamus  proceedings,  answer  or  return,  735. 

Mechanics'  lien,  suit  to  enforce,  993, 

Notice  of  justification  under,  87. 

Statute  of  Limitations  under,  184,  1S7,  183. 
GUARDIAN   AD  LITEM. 

Appointment  for  insane  party,  873. 
HABEAS  CORPUS. 

Mandamus  to  regulate  proceeding,  608. 
HEARING. 

Cuiifii'mdilon  of  local  asseasmeni,  311. 

^landamus  lo  compel  hearinff  in  equity,  541 

Objection  of  Statute  of  Limitations  on  hearing.  184. 
HEIRS, 

Mechanics'  lien,  personal  liability  of  heir,  104a. 
HUSBAND  AND  WIFE. 

Defendants  in  suits  to  enforce  raeihanirs'  liens,  965. 
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HUSBAND  AND  WIFE  —  G^wrfwn/^. 

Libel  by  wife,  joinder  as  defendants,  31. 

Malicious  prosecution  of  wife,  action  by  iMsbMid,  497* 

ILLEGAL  COHABITATION. 
Indictment  for,  22. 

IMPRISONMENT. 

Contempt  of  writ  of  mandamus,  814. 

IMPROVEMENTS. 

See  article  Local  IiiFftovEMBNTS,  295. 

IN  REM. 

Proceedings  to  enforce  mechanics'  lien,  945, 1034. 

INCONSISTENT  DEFENSES. 

Limitations  pleaded  with  inconsistent  defenses,  227. 

INDECENT  EXPOSURE. 
When  indictable,  19. 

INDEMNITY. 

Offer  in  bill  to  recover  on  lost  instrument,  366. 

Recovery  on  lost  instruments,  indemnity  to  defendant,  357. 

INDICTMENTS  AND  INFORMATIONS  (CRIMINAL). 
Certainty  in  charging  offense,  388. 
Cutting  and  carrying  away  logs,  348. 
Destroying  log  brands,  347. 
Enticing  servant  away  from  master,  919. 
Intimidating  employee,  920. 

Larceny  for  converting  property  subject  to  Hen,  X75« 
Lewdness^  20. 
Libel  and  slander,  98. 
Libel,  venue  of  indictment,  29. 
License,  violation  of  statute  requiring,  X16. 
Limitations,  averment  ot  lact»  to  avoid,  28o» 
Lotteries,  386. 
Malicious  mischief,  402. 
Malicious  prosecution,  information  for,  477. 
Mayhem,  931. 

Selling  or  removing  property  subject  to  lieii«  174. 
Unlawful  branding  ol  logs,  348. 
Working  employees  over  time,  924. 

INDORSEMENT. 

Date  of  issue  on  susmoos,  948^ 

INDUCEMENT. 

Libel  or  slander,  declaration  for,  32,  49. 
Libel  or  slander,  indictment  for,  98. 

INFANCY. 

Averment  in  bill  i»  avofdanee  of  limitationt,  957. 

Replication  to  plea  of  limitations,  259. 

INFANTS. 

Suit  to  annul  marriage,  how  instituted,  879. 
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INFORMATION  (CIVIL). 

MaodAinus  lo  compel  attoniey-geaeral  lo  file,  615. 
INFORMATION  AND  BELIEF. 

Answer  or  return  in  mandamus  proceedings.  733, 

Denials  on,  994. 

Relaior'i  avermcDis  in  maDdaraus  proceedings,  67S. 

Reply  to  answer  of  statute  of  limitations,  240. 
INJUNCTION. 

Improper  use  of  dedicated  property  restrained.  394. 

Local  improvement  or  assessment,  iqS,  318,  330, 

Plea  of  limitations  restrained  by.  199. 

Mandamus  compared  wilb.  500. 

Mandamus  not  controlled  by,  50a. 

Mandamus  to  compel  and  enjoin  actions,  503. 

Mandamus  to  regulate  proceedings,  609. 

Mandamus,  Injunction  to  restrain,  eoforcemeat,  806. 

Statutory  lien  protected  bjr,  139. 
INNKEEPERS. 

Lien,  enforcement  of,  134. 
INNUENDO. 

Libel  or  slander,  declaration  for,  36,  49,  S3,  55. 

Libel  or  slander,  indictment  for,  los. 
INSANE  PERSONS. 

Suit  to  annul  marriage,  how  InsIlCuted,  873, 
INSANITY. 

Allegation  in  marriage  aaaulment  suit,  677. 
INSOLVENCY. 

Mandamus  to  regulate  proceedings,  6111. 
INSTIGATION. 

Malicious  prosecution,  averment  of  InstlgatliMi,  433, 
INSTRUCTIONS. 

Illegal  lottery,  398. 

Libel  and  slander,  108. 

Malicious  mischief,  41S. 

Malicious  prosecution  (civil  action),  464. 

Malicious  prosecution  (criminal  information),  478, 

Mayhem.  938. 

Mechanics'  liens,  proceedingfs  to  enforce,  1038. 

On  new  trial  after  remand  from  appellate  court,  8601 

Servants'  action  against  master  for  Injuries,  934. 

Statute  of  Limitations,  instructions  on,  t8j. 
INTENT. 

Indictment  for  lewdness,  averment  of  latent,  3$. 

Indictment  for  using  mails  to  promote  lotteries,  994. 

Indictment  for  malicious  mischief,  414. 
INTERPLEADER. 

In  proceedings  to  enforce  Ueo,  173. 
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INTERROGATORIES. 

Mandamus  to  compel  allowance,  553. 

INTERVENTION. 

In  action  to  compel  restoration  of  lost  deed,  353. 

In  mandamus  proceedings,  665. 

In  marriage  annulment  suit,  S72. 

In  proceedings  to  enforce  mechanics'  lien,  967, 

Lien  claimant  intervening  to  enforce  lien,  139. 

Mandamus  to  compel  or  refuse  leave,  551. 

INTIMIDATION. 

Indictment  for  intimidating  employee,  920. 

ISSUE. 

See  General  Issues  or  General  Denial. 

In  mandamus  proceedings,  668,  797. 

On  new  trial  after  reversal  and  remand,  855.  * 

Statutory  proceedings  to  enforce  agricultural  lien,  163. 

JOINDER    OF  ACTIONS. 

Assault  and  battery  with  counts  for  slander,  61. 

Case  with  trespass,  423. 

In  one  count,  911. 

Libel,  slander  and  malicious  prosecution,  61. 

Libel  or  slander,  separate  defamations,  60,  6a. 

Malicious  arrest  and  false  imprisonment  with  slander,  61. 

Malicious  prosecution  with  trespass,  423. 

Malicious  prosecution  with  statutory  action  for  same,  414. 

Malicious  prosecution  with  slander,  libel  or  abuse  of  process,  494. 

Mandamus  with  injunction  or  certiorari,  505. 

Mechanics'  lien,  action  to  enforce,  992. 

Misjoinder,  objection  how  taken,  425. 

Qui  tarn  action  for  keeping  illegal  lottery,  399. 

Slander,  with  count  for  injuries  to  property,  6r. 

JOINDER  OF  DEFENSES. 

In  justification  and  special  issue  in  libel  and  slander,  89. 

JUDGMENT. 

See  also  Decree;  Vacation  of  Judgment. 
Attorney's  lien  on,  how  enforced,  151. 
Default,  what  defects  not  cured  by,  458. 
Legacy,  judgment  against  executor  for,  to. 
Legatee  or  distributee,  suit  to  recover  assets,  9, 
Legatees  and  distributees,  creditors'  action  against,  x6. 
Lien,  action  or  proceeding  to  enforce,  126,  133,  137. 
Lien  on  logs,  action  to  enforce,  345. 
Lien  of  judgment,  how  enforced,  128.. 
Local  assessments,  action  to  enforce,  317. 
Malicious  prosecution,  action  for,  476,  477. 

Mandamus  proceedings,  judgment  awarding  peremptory  writ,  78a 
Mandamus  to  compel  entry  and  signing,  562,  569. 
Mandamus  to  compel  entry  on  referee's  report,  553. 
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JVDGUEi^T  —  ConHnued. 

Mandamus  to  compel  modification.  563. 

Mechanics'  lien,  judgment  in  proceedings  to  enforce.  1039. 

Modification  and  correcCion,  10)2. 

Modification,  etc..  after  remand  from  appellate  court,  Sjo. 

Motion  for  judgment  on  pleadings,  266 

On  appeal,  correction  after  mandate,  866. 

On  appeal  in  local  improvement  proceedings,  33a. 

On  appeal  in  mandamus  proceedings.  831. 

On  appeal,  taw  of  case  after  retnand.  843. 

On  mandate  from  appellate  court.  863. 

Restoration  of  tost  or  destroyed  judgments,  37S. 

Satisfaction  in  fraud  of  attoraejr's  lien  vacated,  15B. 
JUDICIAL  ACTS. 

See  Judicial  Officeks. 
JUDICIAL  OFFICERS. 

Mandamus  against,  see  article  Mandakus. 
JUDICIAL  SALES. 

Mandamus  in  matters  pertaining  to,  591. 
JURISDICTION. 

Attachment  to  enforce  lien  on  logs  and  lumber,  338. 

Averment  in  action  for  malicious  prosecution,  439. 

Enforcement  of  mechanics'  lien,  943. 

Lien  foreclosure,  jurisdiction  of  justice  of  the  peace,  136. 

Of  appellate  court  after  remand  of  cause,  S64. 

Proceedings  for  local  improvemeats,  300. 

Proceedings  for  mandamus,  50;. 
JURY. 

Libel  and  slander,  whether  jury  judges  o(  law,  T07. 

Mandamus  proceedings,  trial  by  jury,  Soi. 

Mechanics'  lien  proceedings,  trial  jury,  1035. 
JURY  SERVICE. 

Mandamus  to  discharge  relator  from,  555. 
JUSTICES  OF  THE  PEACE, 

Jurisdiction  of  lien  foreclosure,  136. 

Jurisdiction  to  enforce  liens  on  logs  and  lumber,  338. 

Proceedings  to  enforce  mechanics'  tien,  1023. 
JUSTIFICATION  (IN  LIBEL  OR  SLANDER). 

Joinder  01  plea  with  general  issue,  89. 

Joinder  with  matter  in  mitigation,  90. 

Joinder  with  plea  of  privilege,  91. 

Notice  of  defense  under  general  issue,  87. 

Pleading  and  proof.  77,  78. 

Reply  to  plea  of,  91. 

Withdrawal  of  plea,  86. 
LABORER'S  LIEN. 

Remedy  to  enforce  farm  laborer's  lien,  165. 
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LACHES. 

Creditors  pursuing  legatees  or  distributees,  ii. 
Distinguished  from  limitations,  183. 
Mandamus  to  compel  amendment  of  record,  545. 

LANDLORD  AND  TENANT. 

Landlord's  lien,  how  enforced,  128. 

Landlord's  lien,  remedy  against  purchaser  from  tenant,  171. 

Tenant's  remedy  for  wrongful  seizure  or  distress,  172,  173. 

LARCENY. 

Indictment  for  converting  property  subject  to  lien,  175. 
Libel  or  slander  for  charging,  variance  in  proof,  68,  70. 

LASCIVIOUS  COHABITATION. 
Indictment  for,  19,  22,  23. 

LAW  AND  FACT. 

See  Questions  of  Law  and  Fact. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  proceedings  after  remand,  849,  856. 

LEAVE  OF  COURT. 

For  attorney  to  prosecute  suit  collusively  settled,  150. 
Issuance  of  execution  to  enforce  attorney's  lien,  152. 

LEGACY. 

Suit  to  recover,  9. 

LEGAL  CONCLUSIONS. 

In  declaration  or  bill  avoiding  limitations,  237. 

In  denial,  994. 

In  plea  of  adverse  possession,  286. 

In  plea  of  Statute  of  Limitations,  214. 

In  pleadings  in  mandamus  proceedings,  676,  721. 

LEGATEES  AND  DISTRIBUTEES. 
For  contents  of  article  see  Analysis, 

LETTERS  ROGATORY. 
See  Cross- Reference,  18. 

LEVY. 

See  Cross- Reference,  18. 

LEWDNESS. 

For  contents  of  article  see  Analysis^  18. 

LIBEL  AND  SLANDER. 

For  contents  of  article  see  Analysis^  26. 

Joinder  of  libel  and  malicious  prosecution,  434* 
LIBEL  FOR  DIVORCE. 

See  Cross-Reference,  115. 

LIBEL  IN  ADMIRALTY. 

See  Cross-Reference,  115. 
LICENSES. 

For  contents  of  article  see  Analysis^  223. 
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UEN5. 

Per  ecntenli  ef  article  see  Analysis ,  laa. 

Mechattics'  Licni.     See  article  Mechanics'  Liens,  939. 
LIFE  INSURANCE. 

See  Cross-Rcference,  176. 
LIFE  TENANTS  AND  REMAINDERMEN. 

See  Cross-Reference,  176, 
LIMITATIONS. 

For  eonUnls  0/ article  lee  Analysis.  1 76. 

Reply  to  plea  of,  91. 
LigUOR  SELLING. 

See  Cross-Re(erence,  3i)j. 
US  PENDENS. 

See  Cross- Re  fere  nee,  295. 

Mechanics'  lien,  enforcement  without  Ki  femdent,  I031. 
LIVERY  STABLEKEEPERS. 

Lien  enforced  by  diaireas.  137. 
LOCAL  AND  TRANSITORY  ACTIONS. 

Sec  Cross- Reference,  295. 

See  also  Actions. 
LOCAL  ASSESSMENTS. 

See  article  Local  Improvemehts,  agj. 
LOCAL  IMPROVEMENTS. 

Far  fcnCents  of  ar title  see  Analysis,  aq^, 
LOGS  AND  LUMBER. 

Far  mnlenl!  0/  articli  set  Analysii.  303. 
LORD'S  DAY. 

See  CrosB.Reference,  349. 
LOST  INSTRUMENTS  AND  RECORDS. 

Far  cenlenli  af  article  see  Analysis,  349. 

LOTTERIES. 

Fee  eentents  of  article  see  Analysis,  386. 

LUMBER. 

See  article  Locs  and  Lumber,  333. 
LUNATICS. 

See  Cross-Reference.  401. 
MAILS. 

See  Cross-Reference,  401. 

Indictment  for  using  mails  to  promote  lotteries,  393. 
MAINTENANCE. 

See  Cross-Reference,  401. 
MALICE. 

Instructions  in  malicious  prosecution.  473. 

Libel  or  slander,  averment  in  action  for.  58.  59, 

Libel  or  slander,  averment  in  indictment  lor,  103. 

Malicious  prosecution,  averment  of  malice  in  declaration,  443. 
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MALICE  —  CeaHnutd. 

Question  of  facl  in  libel  and  slander.  lo6. 

QuesLion  of  fact  in  malicious  proseculion,  47J. 
MALICIOUS  ABUSE  OF  PROCESS. 

See  article  Malicious  Prosecijtion,  419. 
MALICIOUS  ARREST. 

Sec  article  Malicious  Prosecution,  419. 

Joinder  with  action  for  slander,  dt. 
MALICIOUS  ATTACHMENT. 

See  article  Malicious  Prosecution,  419. 
MALICIOUS  INJUNCTION  SUIT. 

See  ariicle  Maucious  Proseciitioh, 
MALICIOUS  MISCHIEF. 

For  (ontenis  o/arlUU  see  Analyst!.  401. 
MALICIOUS  PROSECUTION. 

For  continii  0/ article  see  Analysis,  419. 

Joinder  irith  libel  or  slander,  61,  434. 
MALPRACTICE. 

See  Cross-Relerence,  479. 
MANDAMUS. 

Far  eenUnli  tf  article  see  Analysis,  479. 
MAND.^TE  AND  PROCEEDINGS  THEREON. 

Ftr  contents  of  article  set  Analysis,  835, 

Mandamus  10  compel  compliance  with  mandate,  59a. 
MARRIAGE  (ANNULMENT). 

Fur  contents  of  article  sec  Analysis,  869. 
HARRIED  WOMEN. 

See  Cross-Reference,  8BB, 

Plaintiffs  in  actions  for  malicious  prosecution,  416. 

Suit  to  annul  marriage,  how  instituted.  S73. 
MARSHALLING  ASSETS. 

For  contents  of  article  see  side-iicads,  888-890. 
MASTER  AND  SERVANT. 

For  contents  of  article  see  Analysis,  89I. 

MAYHEM. 

For  contents  of  article  see  Analysis,  931. 
MASTER  IN  CHANCERY. 

See  Cross-Reference,  931. 
MECHANICS'  LIENS. 

For  contents  of  article  see  Analysis,  939. 
MERCHANTS. 

Indictment  for  violaiion  of  statute  requiring  license,   I30. 
MERITORIOUS  DEFENSE. 

Statuu  of  Limitations,  19S-309. 
MINISTERIAL  ACTS. 

Mandamus  lo  co'ufel performance  of.     See  article  Ma.ni>AMUS,  *'^.^.t» 
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MINISTERIAL  OFFICERS. 

Mandamm  agaitiil.     See  ankle  Mandamus,  47^ 
MISCEGENATION. 

AUegaiion  in  marriage  annulment  auit,  S79. 
MISJOINDER. 

See  Joinder  o¥  Actions. 
MISTAKE. 

Payment  by   personal   representative   to  diatribntee   or  legatee,  MtJM  10 
recover,  16. 
MITIGATING  CIRCUMSTANCES. 

Joinder  of  plea  w]lh  matter  in  justification.  90. 

Pleading  and  proof  in  libel  or  slander,  77,  7S. 
MONEY  HAD  AND  RECEIVED. 

Lien  upon  notes  enforced  by  action  for,  169. 
MORTGAGEE. 

Defendant  in  suit  co  enforce  mechanics'  lien,  963. 
MOTION. 

Attorney's  lien  enforced  by,  154. 

Mandamus  proceedings,  motion  for  alternative  writ,  673. 

To  compel  election  of  causes  joined  in  one  count,  435. 

To  establish  lost  records,  381. 

To  make  pleadings  more  apeciltc,  457,  750. 

To  quash  mandamus  proceedings,  697. 

To  set  aside  proceedings  to  enforce  lien,  137. 

To  strike  out  pleading,  750, 

To  vacate  jjdgmenl,  T99. 

To  vacate  warrant  of  seizure  10  enforce  lien,  163. 
MUNICIPAL  CORPORATIONS. 

Mandamus,  how  directed  against,  650. 

Mandamus  proceeding  against,  answer  or  relunt,  740. 

Mandamus  to  compel  payment  of  claim,  6B9. 
MUNICIPAL  OFFICERS. 

Mandamus  proceedings  against,  695. 
NEGLIGENCE. 

AttioHS  by  and  agairut  master  or  ttrvamt.     Se«  >rt]d«  Mastu  AND  SictanT, 
891. 
NEW  PROMISE. 

Declaration  or  complaint 
NEW  TRIAL. 

Mandamus  10  compel  granting  of,  jS9 

Upon  reversal  and  remand,  853. 
NEXT  OF  KIN. 

Bill  in  equity  must  show  pedigree,  8. 
NIGHTWALKING. 

Indicuneni  for,  ig,  10. 
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NONSUIT. 

Action  barred  by  limitations,  265. 

In  action  for  libel  or  slander,  iix. 

In  action  for  malicious  prosecution,  463. 

In  proceedings  to  enforce  mechanics'  lien,  X033. 

NOTICE. 

Liens,  notice  to  owners  in  proceedings  to  enforce,  131. 

Local  improvements  and  assessments,  301,  306,  309. 

Lotlging  lien,  notice  of  action  to  general  owner,  343. 

Mandamus  proceedings,  notice  in,  757. 

Mechanics'  lien,  averment  in  suit  to  enforce,  984. 

Of  application  to  restore  lost  records,  380. 

Servant's  action  against  master,  alleging  notice  of  injury,  gxa 

NOTICE  OF  DEFENSE. 

Justification  under  general  issue  in  libel  and  slander,  87. 

NULLITY. 

Suit  to  annul  marriage.     See  article  Marriage  (Annulmsnt),  869. 

OBJECTIONS. 

For  improper  blending  of  counts  or  paragraphs,  6z. 
Incapacity  of  legatee  or  distributee  to  sue,  8. 
To  application  to  restore  lost  records,  383. 
To  confirmation  of  local  assessments,  311. 
Remonstrance  against  proposed  local  improvement,  305. 
Special  plea  amounting  to  general  issue,  91. 
Statute  of  Limitations  at  hearing  or  trial,  184. 

OBSTRUCTING  RAILROAD  TRACKS. 
Indictment  for,  406. 

OCCUPATION. 

Averment  in  indictment  on  statute  requiring  license,  zi6. 

OFFERS  IN  PLEADING. 

Indemnity  in  bill  to  recover  on  lost  instrument,  366. 

OFFICERS. 

Mandamus  against.    See  article  Mandamus,  479. 

OFFICIAL  BONDS. 

Mandamus  to  compel  approval,  6oz,  696. 

OPEN  AND  CLOSE. 

Mandamus  proceedings,  argument  of  counsel,  804 

OPENING  JUDGMENT. 

See  Vacation  of  Judgment  or  Order. 

OPINIONS. 

Mandates  construed  with  reference  to,  847. 

ORDER. 

Confirming  local  assessment,  313. 
Mandamus  to  compel  entry  and  signing.  563. 
Mandamus  to  compel  vacation  of,  551. 
Mandamus  to  vacate  order  vacating,  567. 
Mandamus  to  vacate  allowance  of  costs,  569. 
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ORDER  —  OmHnued, 

Restoring  lost  record  by  substitution,  383. 
Vacating  order  restoring  lost  record,  384. 

ORDINANCE. 

Declaration  or  complaint  for  violation  of,  I2X. 
For  local  improvement,  300. 

OWNERSHIP. 

Indictment  for  maliciously  injuring  property,  41a 

PARENT. 

Plaintiff  in  action  for  malicious  prosecution  of  minor  child,  437. 

PARTIES. 

Amendment  by  adding  or  striking  out,  1007. 

Appeals  in  mandamus  proceedings,  828. 

Attachment  to  enforce  lien  on  logs  and  lumber,  336. 

Case  or  trespass  against  master  and  cervant,  921. 

Foreclosure  of  lien  upon  logs  or  lumber,  335. 

Legacy  or  distributive  share,  action  for,  5. 

Legatees  and  distributees,  creditor's  suit  against,  12,  15. 

Libel  or  slander,  29,  30. 

Lien  claimant  suing  third  party  for  destruction  of  lien,  168. 

Liens,  suits  at  law  or  in  equity  to  enforce,  125,  13a 

Liens  of  farm  laborers,  actions  to  enforce,  165. 

Local  assessment,  suit  to  enforce,  3x6. 

Logs  subject  to  lien,  action  for  damages  to,  346. 

Lost  instrument,  action  on,  362. 

Lost  records,  proceedings  for  restoration,  352,  379. 

Malicious  prosecution,  425, 

Mandamus  proceedings,  625. 

Mandamus  proceedings,  bringing  in  new  parties,  664. 

Mandamus  proceedings,  joinder  of  respondents,  654. 

Marriage  annulment  suit,  871. 

Marshalling  assets,  parties  to  bill,  889. 

Mechanics'  liens,  suits  to  enforce,  949. 

Objection  for  defect  of  parties,  967. 

Servants'  actions  for  injuries  against  master,  892. 

PARTNERS. 

Defendants  in  suit  to  enforce  mechanics'  lien,  964. 

Plaintiffs  in  libel  or  slander,  29. 

Plaintiffs  in  action  to  enforce  mechanics'  lien,  950. 

PAYMENT. 

Declaration  or  complaint,  averment  to  avoid  limitations,  252* 
Plea  in  suit  to  enforce  mechanics'  lien,  996. ' 
Plea  of  payment  instead  of  limitations,  216. 

PENALTY. 

Limitations  pleaded  to  action  for,  282. 

PEREMPTORY  WRIT. 

Of  mandamus.     See  article  Mandamus,  479. 
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PERFORMANCE. 

See  Contract. 
PERJURY. 

Libel  or  slander  for  charging,  variance  In  proof,  68,  7(X 
PERSONAL  INJURIES. 

Action  for.      See  article  MASTER  AND  SERVANT,  89I. 
PERSONAL  REPRESENTATIVES. 

See  Executors  and  Administrators. 
PETITION. 

See  also  Declaration  or  Complaint. 

For  local  improvement  or  assessment,  a^B,  309. 

In  mandamus  proceedings,  amendment  of,  753. 

Mandamus  proceedings,  when  begun  bjr  petition,  67a. 

To  establish  tost  records,  3B1. 
PHYSICAL  EXAMINATION. 

Marriage  annulment  suit,  S89. 
PLACE. 

Averment  in  action  for  libel  or  slander,  6o> 

Indictment  for  libel  or  slander.  103. 

Indictment  for  malicious  mischief,  407, 
PLEA  OR  ANSWER. 

See  also  Amendments:  General  Issue  or  General  Deniai. 

Admits  allegations  not  denied,  70. 

Answers  as  evidence,  998 

Adverse  possession,  385. 

Inconsistent  defenses,  227. 

Justi^cation  in  libel  and  slander.     See  Justification. 

Leave  to  plead  includes  defense  of  limitations,  197. 

Legal  conclusions,  314. 

License,  pleaded  specially  in  trespass,  115. 

Limitations,  plea  of  sutuie  of.     See  article  LIMITATIONS,  176, 

Logging  lien,  action  to  enforce,  345. 

Lost  instruments,  action  for  restoration.  354. 

Malicious  prosecution,  action  (or,  456. 

Mandamus  to  compel  allowance  of  plea,  553. 
-     Marriage  annulment  suit,  SSo. 

Mechanics'  lien,  suit  to  enforce,  993. 

Negligence  of  servant,  action  against  master,  933. 

Scire  facias  to  enforce  mechanics'  lien,  1017. 

Servant's  action  against  master.  913. 

Servant's  action  for  wrongful  discbarge,  917. 

Special  plea  amounting  to  general  issue.  91. 

Waiver  of  demurrer  previously  interposed,  009. 
PLEADINGS. 

Restoration  of  lost  or  destroyed  pleadings, 
POSSESSION. 

See  Adverse  Possession. 
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POSSESSORY  LIENS. 

Remedies  to  enforce,  l68. 
POST  OFFICES. 

Indictment  for  using  maita  to  promote  lotteries,  393. 
PRACTICE. 

Mandainns  10  control  matters  of  practice,  543. 
PRAYER  FOR  RELIEF. 

Lost  instrument,  suit  for  restoration,  354. 

Mandamus  proceedings,  prajer  for  relief,  684. 

Marriage  annulment  suit,  prajer  for  relief,  S79. 

Meclianics'  lien,  complaint  to  enforce.  993. 
PRESCRIPTION. 

Defined,  S90. 

Findings  of  court,  293. 

Necessity  and  manner  of  pleading,  SQO, 

Proof  and  variance,  3g3. 
PREROGATIVE  WRIT. 

See  article  Manoahits,  479. 
PRETENSE. 

Allegation  in  marriage  annulment  suit,  877. 
PRICE. 

Averment  in  indlctlmeni  for  selling  without  license,  in. 
PRINCIPAL  AND  AGENT. 

Parties  defendant  in  suit  to  enforce  mechanics'  Hen,  961. 
PRINCIPAL  AND  SURETY. 

See  Sureties. 
PRINTER. 

Joinder  in  prosecution  for  libel,  31. 
PRIVILEGE.     , 

Libel  and  slander,  plea  of  privilege,  88,  90,  91. 

Question  of  law  or  fact  in  libel  and  siander,  107. 
PROBABLE  CAUSE  (IN  MALICIOUS  PROSECUTION). 

Declaration  or  complaint,  436.  458. 

Instruclions,  466. 

Proof  under  general  issue,  458. 

Question  of  law  or  fact,  4^ 

Special  plea  oranswer,  460. 
PROBATE  COURTS. 

Mandamus  to  regulate  probate  proceedings  la.  61S. 

Plea  of  Statute  of  Limitations  in,  193. 
PROCEDENDO. 

Mandamus  compared  with,  501,  536. 
PROCESS. 

MaliHout  abust  of.     See  article  Malicious  Prosecbtion,  419. 

In  marriage  annulment  suit.  B79. 

Mandamus  proceedings,  notice  to  respondent,  757. 

Mandamus  to  compel  issuance,  543. 
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PROFESSION. 

Averment  of  plaintiff's  profession  in  libel  or  slander,  38. 

PROHIBITION. 

Mandamus  compared  with,  501. 
Mandamus  not  controlled  by,  502. 
Mandamus  to  compel  vacation  of  writ,  614, 

PROLIXITY. 

In  plea  of  justification,  83,  85. 

PROPERTY. 

Description  in  indictment  for  malicious  mischief,  413. 
Description  in  suit  to  enforce  mechanics'  lien,  982,  988. 

PROSTITUTION. 
Indictment  for,  23. 

PROVISIONAL  REMEDIES. 

Enforcement  of  attorney's  lien,  15a. 

PUBLICATION. 

Libel  or  slander,  averment  in  action  for,  42-45. 
Notice  of  proposed  local  improvement,  302. 
Libel  or  slander,  averment  in  indictment  for,  too. 
Service  of  process  by,  949. 

PUBLIC  BOARDS. 

Mandamus,  how  directed  against,  650. 

Mandamus  against,  joinder  of  members  as  respondents,  659. 

PUBLIC  OFFICERS. 

Mandamus  to  compel  performance  of  duty.  See  article  Mandamus,  479, 493. 
Relators  in  proceedings  for  mandamus,  626. 

PUBLISHER. 

Joinder  with  editor  in  prosecution  for  libel,  31. 

QUANTUM  MERUIT, 

Servant's  action  for  wages,  918. 

Servant  wrongfully  discharged,  suing  for  wages,  9x5. 

QUESTIONS  OF  LAW  AND  FACT. 
Bar  of  statute  of  limitations,  266. 
In  libel  or  slander,  54,  55,  105. 
In  malicious  prosecution,  464. 
Mechanics'  liens,  proceedings  to  enforce,  xo38. 

QUI  TAM  ACTION. 

Keeping  illegal  lottery,  399. 

QUO  WARRANTO. 

Mandamus  compared  with,  50X. 

RAILROAD  TRACKS. 

Indictment  for  obstructing,  406. 

RECEIVERS. 

Defendants  in  suit  to  enforce  mechanics'  lien,  965. 
Mandamus  to  regulate  proceedings  relating  to,  614. 
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RECORDS. 

See  article  Lost  Instruments  and  Records,  349. 
Mandamus  to  compel  amendment  of,  549. 

RECOUPMENT. 

Suit  to  enforce  mechanics'  lien,  997. 

REFERENCE. 

Attorney's  lien,  reference  to  determine,  155. 

In  action  to  restore  lost  instrument,  355. 

In  creditor's  suit  against  legatees  and  distributees,  14. 

Mandamus  to  compel  proceeding  on,  553. 

REFUNDING  BOND. 

Debt  by  executor  against  legatee,  17. 

REFUSAL. 

Condition  precedent  to  compulsion  by  mandamus,  623. 
Mandamus  proceedings,  averment  of  demand  and  refusal,  68i. 
Mechanics'  lien,  averment  in  suit  to  enforce,  98a. 

REHEARING. 

After  decision  on  appeal  and  remand,  849. 
In  appellate  court  after  remand  to  lower  court,  866. 
Mandamus  to  compel  granting  of,  561. 
Mandamus  to  vacate  order  granting,  561. 

REINSTATEMENT. 

Mandamus  to  compel  court  to  reinstate  cause,  556. 

REJOINDER. 

To  replication  to  plea  of  limitations,  241,  256. 

RELATIONSHIP. 

Allegation  in  marriage  annulment  suit,  877. 

RELATOR, 

See  anicle  Mandamus,  479. 

RELIEF. 

See  Prayer  for  Reuef. 

REMAINDERMEN. 

See  Cross- Reference,  Life  Tenants  and  Remaindermen,  176. 
Defendant  to  creditor's  suit  against  legatees  and  distributees,  13. 

REMAND. 

See  article  Mandate,  835. 

REMEDY  AT  LAW. 

Actions  on  lost  instruments,  356,  358, 

Restoration  and  re-execution  of  lost  instruments,  35a. 

REMONSTRANCE. 

Objection  to  proposed  local  improvement,  306. 

REMOVAL  OF  CAUSES. 

Mandamus  to  compel  removal  to  federal  court,  509,  546. 
Mandamus  to  compel  remand  to  state  court,  547. 
Mandamus  to  compel  reinstatement  of  order  of  removal,  548. 
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REPLEADER. 

Libel  and  slander,  repleader  after  verdict,  9!. 

REPLEVIN. 

Against  executor  to  recover  legacy,  10. 

Bailor  suing  third  party,  174. 

General  owner  against  lien  claimant,  140. 

Lien  claimant  suing  general  owner,  166. 

Lien  claimant  suing  third  person,  167,  169. 

Lost  papers,  replevin  of,  350. 

Mandamu    to  regulate  proceedings,  614.  ^ 

REPLICATION  OR  REPLY. 
Defects  cured  by,  91. 
In  mandamus  proceedings,  745. 
New  promise  to  plea  of  limitntions,  348. 
To  answer  in  action  on  lost  instrument,  371. 
To  plea  in  libel  and  slander,  91. 
To  plea  in  malicious  prosecution,  463. 
To  plea  in  servant's  action  against  master,  915. 
To  plea  in  salt  to  enforce  mechanics'  lien,  999. 
To  plem  of  Statute  of  Limitations    See  article  Limitations,  X76. 

REPUTATION. 

Proof  under  general  issue  in  libel  or  slander,  72. 

Malicious  prosecution,  special  plea  averring  plaintiff's  bad  reputation,  460. 

RES  J  U Die  A  TA, 

Judgment  awarding  or  denying  mandamus,  504. 

RETURN. 

In  mandamus  proceedinf^s.     See  article  Mandamus,  479. 
Mandamus  proceedings,  action  for  false  return,  749. 

REVIEW. 

See  Appeal  and  Eulor. 

REVIVOR. 

Scire  facias  to  revive  mechanics'  lien,  1019. 

RIGHT  OF  PROPERTY,  TRIAL  OF. 
Interpleader  by  owner,  173. 
Plea  of  Sutute  of  Limitations,  188. 

RULE  NISI 

In  mandamus  proceedings,  757,  767. 

RULES  OF  COURT. 

Mandamus  to  compel  court  to  comply  with,  543. 

SALE. 

Lien,  enforcement  by  sale  under  judgment,  125,  129,  X37. 

SCHOOLS. 

Mandamus  proceedings  in  relation    to,  692. 

SCIENTER. 

Indictment  for  frequenting  house  of  ill  fame,  21. 
Indictment  for  selling  lottery  tickets,  391. 
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SCIENTER  —  ConHnued, 

Libel  or  slander,  averment  of  scienter,  5q. 
Slander  of  title,  averment  of  scienter,  qy. 

SCIRE  FACIAS. 

Mechanics'  lien,  proceeding  to  enforce,  1014. 
To  revive  mechanics*  lien,  1019. 

SEARCH  WARRANT. 

Lottery  tickets,  complaint  for  search  and  seizure.  ^OQ. 

SECURITY  FOR  COSTS. 

In  mandamus  proceedings,  832. 
Mandamus  to  compel  court  to  require,  568. 

SENTENCE. 

Mandamus  to  compel  court  to  sentence,  596. 

SERVANTS. 

See  article  Mastkr  and  Servant,  891. 

SERVICE  OF  PROCESS. 

Attachment  to  enforce  lieo  on  logs  and  lumber,  341. 

In  mandamus  proceedings,  760.  • 

In  marriage  annulment  suit,  879. 

Proceedings  to  enforce  mechanics'  lien,  947, 

Scire  facias  to  enforce  mechanics'  lien,  1018. 

SET-OFF  AND  COUNTERCLAIM. 

Attorney's  fee  in  action  against  him  by  client,  146. 

In  libel  and  slander,  89. 

In  trover  by  owner  against  lien  claimant,  140. 

Laborer's  lien,  set-off  in  proceedings  to  enforce,  137. 

Limitations  pleaded  in  reply,  190. 

Mechanics'  lien,  set-off  in  suit  to  enforce,  997. 

SETTLEMENT. 

See  CoLLUsrvK  Settlement. 

SHERIFFS. 

Action  on  bond,  plea  of  Statute  of  Limitations,  19a 

SLANDER. 

See  article  Libel  and  Slander,  26. 

Joinder  with  action  for  malicious  prosecution,  424. 

SPECIAL  ASSESSMENTS. 

Ses  article  Local  Improvements,  395. 

SPECIAL  DAMAGES. 
See  Damages. 

SPECIAL  PLEA. 

See  Plea  or  Answer. 

Suit  to  enforce  mechanics'  liens,  995. 

SPECIAL  PROCEEDINGS. 
Enforcement  of  liens,  131. 
Mandamus  not  usually  a  special  proceeding,  499. 
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SPECIAL  VERDICT. 

In  action  for  libel  or  slander,  112. 

In  action  for  malicious  prosecution,  477. 

In  mandamus  proceedings,  805. 

STATE  COURTS. 

Mandamus  to  federal  courts  or  officers,  521,  522. 

STATUTE. 

See  Foreign  Statutes. 

Construction  of  statute  for  enforcement  of  liens,  I38« 

STATUTE  OF  LIMITATIONS. 
See  article  Limitations,  176. 

STATUTORY  LIENS. 
See  article  Liens,  122. 

STAY  OF  PROCEEDINGS. 

See  Supersedeas  and  Stay  of  Proceedings. 

STIPULATIONS. 

Mandamus  to  compel  performance  of,  551. 

STRIKING  OUT  PLEADINGS. 

Limitations  pleaded  out  of  time,  211. 
Limitations,  plea  defective  or  inappropriate,  231. 
Pleas  in  mandamus  proceedings,  750. 
.Mandamus  to  compel  striking  out,  552. 
Several  causes  of  action  alleged  in  one  count,  425. 

SUMMARY  PROCEEDINGS. 
To  enforce  liens,  131. 

SUMMONS. 

In  marriage  annulment  suit,  879. 
Indorsing  date  of  issue  on,  948. 

SUPERSEDEAS  AND  STAY  OF  PROCEEDINGS. 
Appeal  in  mandamus  proceedings.  833. 
Appeal  in  proceedings  for  local  assessments,  328. 
Judgment  enforcing  mechanics'  lien,  stay  of  ezecatloa,  1047. 
Mandamus  to  compel  allowance,  586. 
Mandamus  to  vacate  order  granting,  587. 

SUPPLEMENTARY  PROCEEDINGS. 
Enforcement  of  attorney's  lien  by,  153. 

SURETIES. 

Parties  to  suit  in  equity  on  bond,  965. 

SURPLUSAGE. 

CoUoquim  in  libel  or  slander,  when  surplusage,  37. 
Declaration  or  complaint  for  malicious  prosecution,  429. 
Indictment  for  malicious  mischief,  416. 
Innuendo  in  libel  or  slander,  when  surplusage,  56. 

SURROGATES*  COURTS. 

Plea  of  Statute  of  Limitations  in,  193. 
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SURVIVAL  OF  ACTIONS. 

Libel  or  aUnder,  31. 

sunder  of  title,  33. 
TAXES. 

Mandamus  proceediogs  la  assess  or  collect,  defentes,  74$. 
TENANTS  IN  COMMON. 

Defendants  in  suit  to  enforce  mechanics'  lieo,  964. 
TERMS. 

Vacation  of  judgment,  Imposition  of  tenns,  19S. 
THEORY  OF  THE  CASE. 

False  imprisonment  or  malicious  prosecutioo.  433. 
THRESHING  LIENS. 

Remedies  to  enforce,  166. 
TIMBER. 

See  article  Logs  and  Lumber,  333. 

Action  for  damages  for  unlawful  cutting.  347. 
TIME. 

Appeals  in  proceedings  for  local  assessments,  397. 

Filing  of  answer,  998. 

Declaration  for  libel  or  slander,  60,  67. 

Indictment  for  lewdness,  94. 

Indictment  for  libel  or  slander.  103. 

Indictment  on  statute  requiring  license,  119. 

Indictment  for  malicious  mischief,  407. 

Indictment  for  mayhem,  935. 

limitations,  when  to  be  pleaded,  310. 

Mandate  to  lower  court,  when  issued,  839. 

Mandate  to  lower  court,  time  of  filing,  S41. 

Plea  of  limitations  — Averment  of  time,  iiS. 
TITLE. 

See  Advkksb  Possession. 

DeUulleness  and  certainty  in  averment  of.  3S9. 

Entitling  affidavit  in  mandamus  proceedings,  686. 

Entitling  mandamus  proceedings,  663. 

Mandamus  not  used  to  try  title,  493. 

Slander  of.    See  article  Liibl  and  Slander.,  a6. 
TRADE. 

Averment  of  plaintiff's  trade  In  libel  or  slander,  3S. 
TRANSITORY  ACTIONS. 

See  Actions. 
TRAVERSE. 

or  plea  of  limitations,  356. 
TRESPASS. 

Bailor  suing  third  party,  174. 

By  one  deprived  of  lien,  169. 


For  false  imprisi 

Injury  by  servant,  trespass  again: 
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TRESPASS  —  CanHnued. 

Joinder  with  case  for  malicious  prosecution,  414. 
License  as  a  defense  specially  pleaded,  115. 

TRESPASS  ON  THE  CASE. 

Injuries  by  servant,  case  against  master,  921. 
Lien  holder  suing  for  interference  with  lien,  17a 
Malicious  abuse  of  process,  421. 
Malicious  prosecution,  421. 

TRESPASS  TO  TRY  TITLE. 

Plea  of  statute  of  limitations,  188. 

TRIAL. 

See  also  Directing  Verdict;  Instructioiis. 

Libel  and  slander,  105. 

Mandamus  proceedings,  795. 

Mandamus  to  compel  trial,  535,  549,  595. 

Mandamus  to  compel  trial  by  jury  or  judge,  554,  555. 

Marriage  annulment  suit,  882. 

Mechanics'  lien,  trial  in  proceedings  to  enforce,  10^4. 

Objection  of  Statute  of  Limitations  on  trial,  184. 

Reading  decision  on  appeal  in  same  cause,  859. 

TROVER. 

Against  executor  for  legacy,  10.  ^ 

Bailor  suing  third  party,  174. 

By  one  deprived  of  lien,  168. 

Lost  instrument,  trover  for  conversion,  3SOt. 

Plea  of  Statute  of  Limitations,  187. 

TRUTH. 

Answer  pleading  truth  in  libel  or  slander,  78. 

Plea  of  justification  in  libel  and  slander,  81. 

Proof  under  general  issue  in  libel  or  slander,  7^  •»  >^, 

TRUSTEE. 

Defendant  in  suit  to  enforce  mechanics'  li«n,  96k. 

UNCHASTITY. 

Libel  or  slander  for  charging,  variaoce  in  proof,  67,  69. 

UNCONSCIONABLE  DEFENSE. 
Statute  of  Limitations,  198,  209. 

UNDERTAKING. 

Discharging  mechanics'  lien,  1020. 

UNITED  STATES  COURTS. 
See  also  Removal  of  Causes. 

Court  of  Claims,  plea  of  Statute  of  Limitations  in,  194. 
Enforcement  of  lien  created  by  state  statute,  130. 
Jurisdiction  to  issue  mandamus,  507,  519. 
Power  to  issue  mandamus  to  state  courts,  521. 

UNLAWFUL  ACTS. 

Mandamus  not  used  to  compel  performance  of,  495. 
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VACATION  OF  JUDGMENT  OR  ORDER. 

Mandamus  to  compel  vacation,  565. 

Mandamus  to  vacate  order  vacating,  567. 

Plea  of  limitatioDs  after  vacating,  197. 

Who  majr  move  to  vacate,  199. 
VALUE. 

Indictment  for  malicious  mischief,  value  of  property,  414. 
VARIANCE. 

In  action  on  lost  instmmeat.  372. 

In  libel  or  slander,  4S,  63,  67,  79. 

In  criminal  prosecution  for  libel,  104. 

In  malicious  prosecution,  430,  431,  433,  450. 

In  mandamus  proceedings,  804. 

Id  prosecution  for  malicious  mischief,  417. 

In  servant's  action  against  master,  910. 

In  suit  to  enforce  mechanics'  lien,  ioo3. 
VENUE.^ 

Action  for  conversion  of  logs  subject  to  lien,  346. 

Action  for  libel  and  slander,  aS. 

Action  for  malicious  prosecution,  430. 

Indictment  for  libel,  39. 

Mandamus  proceedings.  533. 

Proceedings  to  enforce  lien  on  logs  and  lumber.  33B. 
VERDICT. 

Action  for  libel  or  slander,  tis. 

Action  for  malicious  prosecution,  476,  477. 

Agricultural  liens,  verdict  in  proceedings  to  enforce.  164. 

Curing  defective  declaration  for  libel  or  slander,  41,  59. 

Curing  defective  declaration  for  malicious  prosecution.  457. 

Curing  defective  indictment  for  lewdness.  35. 

Curing  defective  plea  of  limitations,  333, 

In  mandamus  proceedings,  S05. 

Mandamus  lo  compel  reception  and  entry,  559. 

Marriage  annulment  suit,  S83. 

Prosecution  for  IllegaMottery,  398. 

Prosecution  for  malicious  mischief,  417. 

Prosecution  for  mayhem.  936. 

Upon  issue  of  Statute  of  Limitations.  367. 
VERIFICATION. 

Amendment  of  bill  in  equity,  verification,  loii. 

Answer  or  return  in  mandamus  proceedings,  744. 

Application  to  restore  lost  records,  381. 

Bill  of  particulars,  993. 

Bill  to  recover  on  lost  instrument,  367. 

Complaint  to  enforce  mechanics'  lien,  993, 

Declaration  or  complaint  for  restoration  of  lost  record,  354. 

Mandamus  proceedings,  relator's  pleadings,  6S5. 

Petition  in  marriage  annulment  suit.  879. 

Waiver  by  demurrer,  700. 
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INDEX. 

VIDELICET. 

Place  alleged  in  action  for  libel  or  slander,  6a 

VOLUNTARY  ASSOCIATION. 

Mandamus  to  reinstate  member,  687. 

WAIVER. 

Assumpsit  upon  waiver  of  tort,  16^,  171. 

Defect  of  parties,  7. 

Lien,  when  waived  by  taking  judgment  on  claim,  126. 

Limitations  waived  if  statute  not  pleaded,  i8x. 

Notice  of  proposed  local  improvement,  304. 

Notice  of  proceeding  to  confirm  special  assessment,  3xa 

Objection  to  confirmation  of  local  assessments,  311. 

Objection  to  count  containing  several  causes  of  action,  425. 

Service  of  process  in  mandamus  proceedings,  766. 

WARRANT. 

Mandamus  to  compel  issuance  in  criminal  case,  593. 

WILLS. 

Mandamus  to  regulate  proceedings  for  probate,  6xa. 

WITNESSES. 

Mandamus  to  compel  attendance,  553. 

WORK  AND  LABOR. 
See  Quantum  Meruit. 

WRIT. 

See  article  Mandamus,  479. 

WRIT  OF  CONSPIRACY. 

For  malicious  prosecution,  421. 
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